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Introduction

Definition of the Term Ius

The term ius possesses a threefold meaning.
a) It signifies the object oLthe virtue of justice, i.e., what is 

just, what is right. In this meaning it is called Io bjective or passive 
right (ius obiectivum. ius passivum) and is defined as what ish j 
strictly due someone in such a full measure that it may be claimedlp 
as an exclusive possession.

b) It means also the body_of_laws. determining objective right 
(ius normativum}\ in this meaning it comprises the natural law, 
the divine positive law, and human law, ecclesiastical, secular, 
and international.

c) It means further an individual's inviolable claim or power 
to possess, to do, or to exact an objective right. In this sense it is 
called Subjective right (ius subjectivum} because it inheres in a 
person under a guaranty of the normative law, not, therefore, 
because it derives from his own arbitrary will.

Definition and Classification of Canon Law

a) Definition. Deriving from the Greek term gavcov, which sig
nifies a rule or a norm, the designation canon law has been, since 
the twelfth century, the usual way of speaking of the body of ec
clesiastical law, but this latter term has also been employed to 
describe it, as well as the names pontifical law and sacred law. It 
may be defined as the comnlete body of rules or that legal system
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INTRODUCTION

bv which the Church directs its specific social activities and those 
of its members as such.

b) Classification. Canon law lends itself to a fourfold classifi
cation based respectively on its contents, on time, on its compre
hensiveness. and on rite.

1) When its contents affect the activities of the faithful and 
their mutual relations, it is called private law; when it affects the

ugeneral interests_ofithe Church at large, it is called public law: 
external public law when it regulates the relations of the Church 
with other societies; internal public law when it involves the 
constitution and the governmental organs of the Church.

2) The promulgation of the Code marks a point of time that, 
in virtue of canon 6, 20, justifies a classification pointing to sub
sequent law.as new and to antecedent law as ancient.

3) When it is applicable everywhere in rhe entire Church nf 
• either the Latin_or the Oriental rite, it is called universal, com

mon, or general; when applicable only in limited territorial sub
divisions of the Church, it is called particular.

4) The two rites within the Church offer the fourth basis for 
classification; under the latter division, canon law is designated 
Latin or Oriental as its norms exclusively affect the Churches and 
the faithful of the respective rites.

The Science of Canon Law
Its Contents and Significance

The science of canon law is a sacred science, and one that is 
analytical, historical, synthetic, and practical, since it aims at such 
a full knowledge of ecclesiastical laws, in their authentic meaning, 
their historical evolution, and their systematic interrelation, as 
to ensure exactness in their application to concrete cases.

Since it is a sacred science, it is entirely under the control of 
the Church not only as regards censorship but also in reference 
to the faculty and the methods employed in its study, particularly 
in regard to the need, in relation to the latter, of a knowledge of
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INTRODUCTION

all the contents of all the other sacred sciences, especially of dog
matic, moral, and pastoral theology, as well as of Church history.

Not only clerics on whom rest high responsibilities in the 
Church, but all clerics have need of a thorough knowledge of 
canon law. This need has been the unremitting concern of the 
Supreme Pontiffs, of general and particular councils, and of the 
Sacred Congregations, a concern typified by the fourth canon of 
the IV Council of Toledo (633) in decreeing the unlawfulness of 
a priest’s ignorance of the canons and insisting that there can be 
no excuse or pardon for it inasmuch as a defect which is intolera
ble even in the laity is even more blameworthy in those placed 
over the latter. For recent evidence of the persistence of this con
cern, we need only to consult the emphatic language of the in
struction of May 28, 1928, sent to the hierarchy of the United 
States through the Most Reverend Apostolic Delegate by the 
Sacred Congregation of Seminaries and Universities. This in
struction was not concerned with the laity’s knowledge of canon 
law, but the reference made to the value of this knowledge by the 
IV Council of Toledo is still justified. The place that the evolu
tion of canon law holds in its relation to world civilization and the 
legal systems of Christian countries makes familiarity with it an 
integral asset of the cultured scholar. Moreover, the entire reli
gious life of the Christian from baptism to burial is subject to its 
norms.

The Sources of Canon Law

There are two types of sources of canon law: the authority be
hind the law (constitutive sources, fontes essendi) and the written 
records of the law (documentary sourcest fontes cognnscendi).

a) Constitutive sources. In a very wide sense, these sources are 
both flivinr and human. The font and source of all law is Godf 
who, in an absolute sense, is the only primary, original, and 
ultimate source of every legal system, establishing the foundations 
for the latter through the natural law or the divine positive law 
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INTRODUCTION

enacted in the New Testament by His divine Son, Redeemer and 
Legislator. The power of human legislators to. enact lawr in con
trast with this primary authority of God, is entirely derivative 
from the latter, and this truth holds also for ecclesiastical legisla
tors, since they act in virtue of the authority given them by our 
Lord Himself either directly, as in the case of the Supreme Pontiff, 
or indirectly through the latter as intermediary. In relation to the 
natural law and the divine positive law, the authority of the 
ecclesiastical legislator is confined to the authentic interpretation 
of them and the authoritative insistence on the observance of their 
norms.

In a narrow sense, the constitutive sources of ecclesiastical law 
are limited to human ecclesiastical legislative authorities, but 
even in this sense they do not comprise the enactments of the 
apostles, known as apostolic law, embodied in the books of the 
New Testament and in apostolic tradition.

Of purely human ecclesiastical law the primary source is the 
Supreme Pontiff, the supreme lawgiver for the universal Church, 
whose authority extends both to the enactment of new laws and to 
the repeal or the amendment of existing law.

Provided that the Supreme Pontiff confirms and promulgates 
its decrees, a general council also enjoys legislative authority for 
the universal Church. Universal law may also be based on legal 
custom, though the latter is more often the source of particular 
law. In the development of custom the faithful take a necessary 
part but they do not share the legislative authority needed to give 
even custom the force of law.

Particular law may be traced to the sources named above and 
in addition to the following, always provided that it is not in con
flict with the universal law even by prohibiting what the universal 
law, particularly the Code, explicitly allows: particular councils, 
diocesan synods, bishops, vicars apostolic, prefects apostolic, ab
bots and prelates nullius, and the competent authorities in clerical 
exempt religious institutes.
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INTRODUCTION

b) Documentary sources. Since 1918, the Code has been the 
documentary source of canon law. Pre-Code documentary sources 
can be classified, according to their chronological order, in three 
groups:

1) collections of canons precedingdGratian (c. 1141);
2) collections of laws made between the time of Gratian and 

that of the Council of Trent (1545-63);
3) collections of laws made between the time of the Council 

of Trent and the Code.

History of Canon Law

A. The pre-Code documentary sources.
1. The documentary sources anteceding Gratian.

a) The pseudo-Apostolic collections which, lacking a gen
uinely legislative character, provide an important source of in
formation concerning the religious habits and the discipline 
observed by Christians of the early centuries.

b) The chronological and systematic collections of the de
crees of the Oriental councils, among which is the Codex 
Canonum, mentioned in the acts of the Council of Chalcedon 
(45 )-1

c) The Latin collections of the late fifth century and the 
sixth century, named respectively from the countries in which 
they were used the Italian collection (collectio Itala seu Prisca) 
and the Spanish collection (versio Hispana seu Isidoriana) con
taining the decrees of the Oriental councils and, in the case of the 
latter, of councils held in the West.

d) The twofold Latin collection of the Scythian monk, 
Denis the Little, made at the beginning of the sixth century, called 
Dionysiana, corpus canonum, or corpus codicis canonum, pos
sessed of great authority in the West, and eventually accepted, in 
somewhat amended and enlarged form (collectio Dyoniso-Hadri- 
ana) at the Synod of Aix-la-Chapelle (802), after Charlemagne 
had received it (774) from Pope Adrian I (772-95). As the gen-
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INTRODUCTION

eral code of the Frankish Church it came thenceforward to be 
known as the codex or liber canonuni. As prepared by Denys it 
contained: a) fifty Apostolic canons, two hundred twelve canons 
of the Oriental councils, and one hundred thirty-eight canons of 
the XVII Council of Carthage (419); b) thirty-eight decretals of 
various Roman Pontiffs from Siricius (385-98) to Anastasius II 
(496-98).

e) The subsequent centuries saw the compilations of 
Abbo, Abbot of Fleury (d. 1004), of Burchard, Bishop of Worms 
(d. 1023), of Anselm, Bishop of Lucca (d. 1086), and of Ivo, Bishop 
of Chartres (d. 1117)- Not without influence were the penitential 
books of Anglo-Saxon and Irish origin. On the other hand, the 
significance of the False Decretals (Decretales Pseudo-Isidori- 
anae), which appeared about 850, must be weighed in the light 
of the fact that they did not divert the traditional current of 
canonical development in the Church.

2. Documentary sources between the time of Gratian and 
the Council of Trent.

a) The Decree of Gratian. Efforts at a systematic arrange
ment of ecclesiastical laws, though not attaining the desired goal 
prior to the time of Gratian, made a notable preparatory contri
bution to the juridical renaissance that began with him. Between 
1140 and 1150, Gratian, a Camaldolese monk of Tuscan origin, 
wrote his famous work, Concordia discordantium canonum (later 
called Decretum magistri Gratiani), a product both scientific and 
practical, a treatise as well as a collection resting on the materials 
of preceding collections, a harmonizing rearrangement of the en
tire mass of canonical legislation, effected by a rather successful 
attempt at reconciling conflicting texts under a formula of prefer
ence by which the subsequent law displaced an earlier one (prefer
ence ratione temporis) or the general law displaced the particular 
one (preference ratione loci).

The work consisted of three parts, dealing respectively 
with persons (De personis), causes (De causis), and the sacraments 
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INTRODUCTION

(De sacramentis). In the first part, canons are inserted as subdivi
sions of distinctions (distinctiones), of which there are 101; refer
ences to this first part are made by citing first the canon and then 
the distinction, thus: c. i, D. I. In the second part, the canons are 
inserted as subdivisions of questions (quaestiones), which, in turn, 
are subdivisions of the thirty-six causes (causae) constituting that 
part; references to this second part are made by citing first the 
canon, then the cause, and finally the question, thus: c. 29, C. 
XVII, q. 4. However, the thirty-third cause (C. XXXIII), because 
of its length, is subdivided into distinctions rather than questions; 
reference to canons in this cause (C. XXXIII) are made as in the 
case of the first part, i.e., by citing first the canon and then the dis
tinction, adding de poenit. (i.e., de poenitentia), to distinguish it 
as the thirty-third cause of the second part, thus, c. 2, D. Ill, de 
poenit. This addition exemplifies the method of citing references 
to the third part, for the style is practically the same except that 
de cons, (de consecratione) is added instead of de poenit. Thus 
canons in the five distinctions comprising the third part are cited: 
c. 25, D. II, de cons.

Though its influence rested entirely on the private au
thority of Gratian, the merits of his work soon gained for it a place 
of pre-eminence and it soon superseded all preceding collections.

b) The five compilations. The interest in ecclesiastical 
legislation created by Gratian’s work resulted in the publication 
of twenty collections during the period preceding the pontificate 
of Gregory IX (1227-41). Five of these, published subsequent to 
1187, were considered outstanding by the universities and came 
to be known as the Quinque compilationes antiquae.

c) The Decretals of Gregory IX. A desire for further clari
fication and simplification prompted Gregory IX to commission 
the Dominican, Raymond of Penyafort, to make an authentic 
codification of the law, a task completed in 1234 after four years of 
strenuous labor, and one climaxed in that year by the promulga
tion of the code through the papal constitution Rex Pacificus ac
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INTRODUCTION

companied with papal instructions requiring the exclusive use of 
this collection in courts and in the schools, without demanding a 
complete abandonment of the Decree of Gratian. Though the 
new codification eventually came to possess the title Decretales 
Gregorii IX, it was earlier called the Liber Extravagantium, that 
is, the book of laws not contained in the Decree of Gratian, and 
from this title was derived the abbreviated method of referring 
to it as “X” (i.e., extra, outside the Decree). Chapters constitute 
the lowest subdivision in this work; they, in turn, constitute titles, 
and the latter are grouped in five books dealing with persons en
joying authority (hzrfex), with the exercise of authority (judi
cium), with the clergy {clerus), with marriage {connubia), and 
with offenses and their punishment {crimen). The present Code, 
in its footnotes, refers to the Decretals by giving the chapter, then 
inserting the descriptive symbol “X” (to designate the work), then 
transcribing the full phraseology of the respective title, followed 
by the number of the book in Roman numerals and the number 
of the title in Arabic numerals, thus, c. 4, X, de consuetudine, I, 
4 (a reference to the fourth chapter of the fourth title [captioned 
de consuetudine] of the first book).

d) The Liber Sextus. The five books of the preceding col
lection were supplemented by a sixth book (called from this fact, 
Liber Sextus), but this, in turn, was divided into five books corre
sponding, as to subject matter, with the five books of the Decretals 
of Gregory IX. It was issued by Boniface VIII (1294-1303) in 
1298 as an authentic collection. In the footnotes of the present 
Code, its chapters are cited as are those of the Decretals of Greg
ory IX, with the exception that the symbol “X” is omitted and at 
the very end of the citation the symbol “in VI°” is inserted, thus, 
c. 1, de consuetudine, I, 4, in VI0 (a reference to the first chapter 
of the fourth title [captioned de consuetudine] of the first book; 
note that the title on custom is the fourth of the first book in both 
the Decretals of Gregory IX and in the Liber Sextus).

e) The Liber Septimus or Constitutiones Clementinae. 
xvi



INTRODUCTION

A seventh supplementary book was prepared at the order of 
Clement V (1305-14), who decreed that it should be authentic 
after it had been sent to the universities. It was only in the pontif
icate of his successor, John XXII (1316-34), that it was so trans
mitted (1317) in a somewhat revised form. The subject matter of 
this collection follows the arrangement of the Liber Sextus and, 
in the footnotes of the present Code, it is cited in the same manner, 
with the substitution of “in Clem.” for “in VI°,” thus, c. un., 
de supplenda negligentia praelatorum, I, 5,- in Clem, (a ref
erence to the single chapter of the fifth title [captioned de sup
plenda negligentia praelatorum] of the first book).

f) The Extravagantes. Two private collections were pub
lished in 1500 by John Chappuis, one consisting of twenty consti
tutions of Pope John XXII and the other comprising seventy 
decretals (seventy-four in the edition of 1503) issued by various 
Supreme Pontiffs from Boniface VIII (1294-1303) to Sixtus IV 
(1471-84). Both collections were given the name Extravagantes 
because their contents were outside the authentic collections; the 
former was called Extravagantes loannis XXII, and the latter, 
Extravagantes communes. The latter follows the authentic col
lections in the arrangement of its subject matter, though it lacks 
a fourth book. In the footnotes of the present Code, references to 
it follow the style of references to the Liber Sextus, with the sub
stitution of “in Extravag. com.” for “in VI0,” thus, c. 4, de prae
bendis et dignitatibus, III, 2, in Extravag. com. (a reference to 
the fourth chapter of the second title [captioned de praebendis et 
dignitatibus] of the third book). The Extravagantes loannis XXII, 
since its subject matter is extremely limited, is not divided into 
books; it consists of twenty chapters grouped under fourteen ti
tles. In the footnotes of the present Code, references to this col
lection modify the usual style by omitting the numeral indicating 
the book and inserting the abbreviation “tit.” before the Roman 
numeral specifying the title, while they substitute “in Extravag. 
Ioan. XXII” for “in VI°,” thus, c. un., de praebendis et dignitati-
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INTRODUCTION

bus, tit. Ill, in Extravag. Ioan. XXII (a reference to the single 
chapter of the third title [captioned de praebendis et dignitati- 
bus]).

To the entire library of the elements listed under the fore
going interval of time, Gregory XIII (1572-85), the first to do so, 
applied, in his constitution Cum pro munere of July 1, 1580, the 
comprehensively descriptive title, Corpus luris Canonici.

3. From the Council of Trent to the Code. The disciplinary 
laws which, in addition to its dogmatic decrees, the Council of 
Trent (1545-63) considered it opportune to enact were promul
gated on January 26, 1564, in the constitution Benedictus Deus 
of Pius IV (1559-65). Thereafter, until the promulgation of the 
Code, they constituted the primary source of canonical legisla
tion.

In the interval the decrees of the various Sacred Congrega
tions and the decisions of the Sacred Roman Rota appeared from 
time to time in incomplete collections, and this is true of acts of 
various Roman Pontiffs (Acta et Regesta RR. Pontificum).

At the Vatican Council (1869-70) the exigencies of time re
sulting from the peremptory and violent attack on the temporal 
sovereignty of the Roman Pontiff prevented the enactment of 
disciplinary legislation and, in particular, the consideration of 
the urgent requests made by numerous bishops for a compact 
body of ecclesiastical law drafted in a manner analogous to that of 
the civil codes.

B. The Code (Codex luris Canonici). But at the very beginning 
of his pontificate, in a motu proprio of March 19, 1904, entitled 
Arduum sane, Pius X announced his intention to provide for the 
preparation of a code in which should be gathered “with order 
and clearness all the laws of the Church, . . . removing all that 
were abrogated or obsolete, adopting others as far as needed by the 
exigencies and the customs of the present time, and making new 
ones according to need and opportunity.” There was little doubt 
that such a move was justified because, as Pius X frankly conceded 
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in the motu proprio, “the laws of the Church had so increased in 
number and were so separated and scattered, that many of them 
were unknown not only to the people, but to the most learned 
scholars as well.”

Prepared by a commission of cardinals and canonists under the 
leadership of Pietro Gasparri, later named a cardinal, the Code 
was promulgated on Pentecost, May 27, 1917, by the constitution 
of Benedict XV (1914-22) entitled Providentissima Mater Ec
clesia, to become effective on Pentecost of the following year, May 
19, 1918.

The 2414 canons of the Code are arranged in five books deal
ing respectively with general norms (Normae generales), with 
persons (De personis), with things (De rebus), with trials and hear
ings (De processibus), and with offenses and their punishment 
(De delictis et poenis).

The canon is the standard unit of subdivision in the Code and 
the norms of the latter are cited by the number of the canon, with 
the addition of whatever subdivision there may be within the 
canon, i.e., of either § or no. The subdivisions constituted by a 
group of canons are disregarded in citation. All books of the Code, 
except the first which is subdivided merely into titles, contain 
examples of the following subdivisions. Books are divided into 
parts, with the sole exception of the first book. The first parts 
of the second, fourth, and fifth books and the second part of the 
third book are divided into sections, which in turn are divided 
into titles. In the other parts of the respective books the section is 
omitted and the part is immediately subdivided into titles. In 
any case, all the titles in a given book are numbered consecu
tively. A few titles are not subdivided into chapters. Only a 
few chapters are divided into articles. In other cases the first 
subdivision into which a group of canons is gathered is the chap
ter.

The latest edition of the Code is accompanied by four docu
ments inserted at its beginning and six at the end (instead of the 
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nine that appeared at the end of preceding editions). The docu
ments inserted at the beginning are: the preface of Cardinal Ga- 
sparri; the constitution Providentissime Mater Ecclesia of Bene
dict XV; the motu proprio Cum iuris canonici of Benedict XV, 
providing for the establishment of a commission for the authentic 
interpretation of the canons; and the profession of faith. The first 
of the documents at the end is the constitution Vacantis Sedis 
Apostolicae of Pius XII, issued December 8, 1945, and establish
ing norms controlling the vacancy of the Apostolic See and the 
election of the Roman Pontiff.

The profession of faith is followed by a systematic index or ta
ble of contents; the last of the documents at the end of the Code 
is followed by an alphabetical index.

The Scope of the Present Commentary

A concise presentation of the current disciplinary norms of the 
Church is the aim of the pages that follow. A dynamic conciseness 
is the goal, one that captures from the discursive commentary the 
pulse of a living science while confining it within the narrower 
structure of a summary. A pile of detached branches does not 
make a small tree; no more does a stack of compressed but disso
ciated legal bones represent the living body of the law. It is de
sirable, therefore, that this body should be pictured in its func
tioning integrity even in a miniature reproduction of it. That, it 
may be said, is made an abiding objective in the subsequent brief 
analytic sketches of the law as it operates in the living Church.

Opportune interrelation is recognized as a device in assuring 
completeness of characterization. To portray the salient features 
of the body of ecclesiastical law, it is imperative to mobilize an 
almost endless series of interrelations, if but to suggest their 
interplay. Pre-eminent among all the vital forces involved there 
stands, of course, the Code, but the adequate appreciation of the 
direction and extent of its functions requires that proportionate 
emphasis be laid on interpretation, both that which has issued
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from authentic sources and that which derives from the studies of 
commentators; that subsequent universal law be accorded the 
recognition it demands; that the justified place of particular law 
be brought to light; and that the narrower furrows allowed the 
secular law be delicately traced.

One does not hope for perfection in representing, within the 
frame of a miniature, all these living forces with the precise value 
they deserve. It is hoped, however, that each one will be given a 
fair value and that this value will not depart too egregiously from 
that which it enjoys in the real body of ecclesiastical law.

Though Latin lends itself most adequately to the presentation 
of these norms, since it is the language that is native to them, the 
substitution of English does not involve too notable a handicap 
to clarity of exposition. Since the substitution does introduce an 
additional burden in respect to precision of expression, it should 
be evident that it was prompted by a motive that seemed to jus
tify it. Indeed, one of the motives that prompted the initiation 
of the work seemed to require that it be in English. For, among 
other objectives, the work was begun to answer in some degree 
the spontaneous demand for a better knowledge of ecclesiastical 
law that has arisen in English-speaking countries among religious 
who are not clerics and among laymen, especially those engaged 
in the professions. In accordance with this objective, Latin terms 
having a distinctive significance for clerics have been given an 
English equivalent, and the technical Latin terminology has been 
inserted in parentheses for the sake of clarity. This aim offers 
also a reason for the omission of the Latin text of the canons. 
Although it was indeed hoped that clerics might find the work 
helpful, it was also realized that clerics have easy access to the 
Code itself. To facilitate the consultation of the respective canons 
in the Code two devices have been adopted: first, the numbers of 
the canons have been consecutively inserted in boldface type at 
the left-hand margin of the text; second, a footnote reference 
has been interposed between the word that ends the textual con- 
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tent of the respective canons and the comment that is super
added.

Only in the content of the fourth book and in the third part of 
the fifth book of the Code is there a deviation from this plan, a 
deviation suggested by the previously avowed objective of this 
work. In the case of the fourth book, the highly specialized norms 
of procedure were thought to have almost exclusive appeal to 
those practicing in ecclesiastical courts. Accordingly a summary 
of those norms was compressed into a relatively modest space. In 
the case of penalties for specific delicts, a discriminatory catalogue 
was thought to have a distinctive advantage in the way of a graphic 
representation of detail.

The resurgence of a traditional interest in ecclesiastical law 
on the part of religious and the laity deserves something more 
than the approbation of the cleric. It has indeed received notable 
recognition in the courses in this subject that are in continually 
greater frequency in the catalogues of our schools. May this 
present work now offered them contribute its mite toward the 
further increase of a movement that, in its way, creates in the 
Catholic greater sympathy for the Church in meeting the disci
plinary problems confronting it and greater admiration for its 
two-thousand-year record in solving them.

The notable contributions made by the Most Reverend E. 
Daly, O.P., S.T.M., Bishop of Des Moines, the Reverend Clement 
V. Bastnagel, J.U.D., and the Reverend Bernard Sause, O.S.B., 
to the more effective prosecution of the aims contemplated herein 
deserve more adequate recognition than the acknowledgment 
which is herewith gratefully accorded them.
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BOOK I

GENERAL NORMS

Canons 1-86





Division. The shortest book of the Code of Canon Law is the 
first. It contains the general principles and rules indispensable 
for the correct understanding and the sound interpretation of all 
canonical legislation.

After a brief introduction (can. 1-7) concerning the juridical 
nature and force of the Code, its relation to previous law, and the 
meaning of the term “Apostolic See,” the first book treats, in 
six titles, of ecclesiastical laws (can. 8-24), custom (can. 25-30), 
computation of time (can. 31-35), rescripts (can. 36-62), privi
leges (can. 63-79), and dispensations (can. 80-86).

INTRODUCTION

Canons 1—7

1. The Code and the Oriental Church. Although in matters of 
faith and morals all the faithful throughout the world are in 
complete union under the sole government of the Roman Pontiff, 
ihe Catholic Church comprises two great groups, known as the 
Latin Church and the Oriental Church. The Latin Church com
prises the Catholics who belong to the Patriarchate of the West; 
it regards the pope as its patriarch and follows the Latin rite.  
To the Oriental Church, whose liturgical languages are not 
Latin, those Catholics belong who, under the Holy See, obey the 
Eastern patriarchs.

1

There are five basic or original rites from which the individ
ual canonical rites now in existence derived: the Alexandrian, 
the Antiochene, the Constantinopolitan, the Chaldean, the Ar-

1 The Latin rite includes the Roman and the Gallican rites. Today the Roman 
rite is observed in the entire Latin Church except in Milan (Italy) and Toledo 
(Spain), where the faithful follow respectively the Ambrosian and the Mozarabic 
rites.

3



can. i THE SACRED CANONS

menian.2 The canonical Oriental rites presently in existence are 
seventeen: (i) derived from the Alexandrian: the Coptic and 
the Ethiopia (2) derived from the Antiochene: the Malankarese, 
the Maronite, the Syrian; (3) derived from the Constantinopoli- 
tan: the Bulgarian, the Georgian, the Greek, the Melkite, the 
Italo-Albanian, the Rumenian, the Serbian, the Russian, and 
the Ukrainian or Ruthenian; (4) derived from the Chaldean: 
the Chaldean and the Malabar; (5) the Armenian (an original 
rite lacking derivative rites even today).

Thus far four parts of the Code of Oriental Canon Law have 
been promulgated: the matrimonial law, motu proprio Crebrae 
allatae; the procedural law, motu proprio Sollicitudinem No
stram; the law on religious and on temporalities, motu proprio 
Postquam Apostolicis litteris; the law on Oriental rites and on 
persons, motu proprio Cleri sanctitati.

The Roman Church has always scrupulously respected the 
various rites, and has at all times insisted on their preservation.3

Though the Code of Canon Law frequently refers to the disci
pline of the Oriental Church, it concerns the Latin Church, bind
ing the Oriental Church only when this fact is expressly stated 
in the law or when_the object of the law affects the Oriental 
Church from the very nature of the case.4

a) Since the Code was promulgated expressly for Catholics of 
the Latin rite, it has no binding force for Catholics of the Oriental 
rite, even if they leave the territory subject to the Oriental patri
archs. However, when abroad, they are bound by strictly terri
torial laws that involve the public welfare.5 The Code, however,

2 The forma] element of rite in the canonical (not the liturgical) sense is 
clearly expressed in can. 303 of motu propr. Postquam Apostolicis litteris: it is 
through die Church’s recognition that a rite is formally constituted.

3 Pius XI, encycl. Ecclesiam Dei, Nov. 12, 1923; Acta Apostolicae Sedis, Com
mentarium Officiale (Rome, 1909-29; Vatican City, 1929—; hereafter cited as 
AAS), XV (1923), 573; cf. encycl. Rerum Orientalium, Sept. 8, 1928; AAS, XX, 
277. 4 Can. 1.

5 Cf. can. 14, § 1, 2°; Coronata, Institutiones iuris canonici (hereafter cited as 
Institutiones), I (2nd ed., Turin-Rome: Marietti, 1939), no. 1, p. 3.
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INTRODUCTION NORMS can. 2

may probably be used by the Orientals as a supplementary source 
of law in cases in which they lack adequate provision in their own 
laws.0

b) By way of exception, the Orientals are bound by the laws 
of the Code: (1) ex ipsa rei natura, when the laws involve matters 
of faith 7 or refer to or interpret the divine law, natural or posi
tive; 8 (2) if they expressly state that they also bind the Oriental 
Catholics.0

Moreover, all the Orientals are bound by the prescriptions 
contained in the constitution Sacramentum Poenitentiae of Bene
dict XIV and by the decrees of the Holy Office concerning the 
condemnation of books.10 On the other hand, Orientals may 
gain the indulgences granted by a universal decree of the Holy 
See.11

There are in North America seven ordinariates of Greek- 
Ruthenians: three in the United States, with sees in Philadelphia, 
Pa. and in Stamford, Conn., a suffragan see of Philadelphia, Pa. 
(both for the faithful of Galician origin) and in Homestead, Pa. 
(for the faithful of Hungarian, Jugoslavic and Podocarpathian 
extraction); and four in Canada, for the Ruthenian faithful, 
with a metropolitan see in Winnipeg (Manitoba) and eparchies 
in Toronto (Ontario), Edmonton (Alberta) and Saskatoon (Sas
katchewan).

2. The Code and liturgy. Liturgy in the sense used by the 
Code is the exercise of public worship according to the rules 
provided by the Church. There is an observance of the liturgy 
on every occasion when a function of religious devotion is cele
brated in the name of the Church by one of the Church’s min
isters. Liturgical functions therefore include the celebration of

0 Coronata, op. cit., I, no. 1, p. 2. 7 E.g., can. 107, 218, 737, 831.
8 E.g., can. 100 (§ 1), 265, 542, 1013, 1068, 1255.
»E.g., can. 257, 542 (2°), 622 (§ 4), 782 (§§ 4, 5), 804, 881 (§ 1), 955 (§ 2), 1004, 

1099 (§ 3°)- The Latin Church is bound by certain canons of the Oriental Code 
on Rites; cf. Pius XII, motu propr., June 2, 1957 (/^5, XLIX, 433).

10 AAS, XX (1928), 195. 11 AAS, IX (1917), 399.
5 



can. 3 THE SACRED CANONS

the Holy Sacrifice of the Mass, the administration of the sacra
ments and the sacramentals, the recitation of the Divine Office, 
as well as processions and blessings.

Rite in its general signification stands for any religious func
tion. but in its more limited sense for the prayers and formulas 
required to be recited in a liturgical function.

Ceremonies is the name given external acts and gestures which 
accompany the prayers and the public exercise of divine wor
ship.12

The liturgical books contain the text of the prayers and the 
directions of the common worship of the Church. They are:

Missale Romanum (the Roman Missal)
Breviarium Romanum (the Roman Breviary)
Rituale Romanum (the Roman Ritual)
Pontificale Romanum (the Roman Pontifical)
Caeremoniale Episcoporum (the Ceremonial for Bishops) 
Ordo Hebdomadae Sanctae (the Order for Holy Week) 
Memoriale Rituum (the Memorial of Rites)
Collectio decretorum Sacrae Rituum Congregationis (the Col
lection of Decrees of the Sacred Congregation of Rites).
The Code, for the most part, avoids the regulation of rites 

and ceremonies. This regulation is prescribed for the Latin rite 
in the approved liturgical books. The laws contained in these. 
books retain their force except in_the measure in which they may 
be corrected by the Code.13

Correction of liturgical laws is found, for example, in canons 
755*  776, 947 (§§ 2> 3), and 1265. Laws concerning precedence, 
processions, and the consecration of churches and altars are no 
longer regarded as pertaining exclusively to liturgical law, and 
are now also included in the Code.14

3. The Code and concordats. A concordat is a Church-state 
agreement or public treaty, having the force of international law,

12 Cf. Lercaro, A Small Liturgical Dictionary (Collegeville, Minn., 1959).
13 Can. 2.
14 Cf. Cicognani-O’Hara-Brennan, Canon Law (Philadelphia: Dolphin Press, 

1935), commentary on can. 2; Coronata, op. cit., I, no. 1, pp. 3 f.
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between the Holy See and some sovereign civil government, by 
which the Church communicates or delegates some of her powers 
to the state in order that her more important rights may be re
spected. It is an agreement in the category expressed by the 
juridical formula, do ut des.

Concordats, according to the more common opinion, are bi
lateral pacts obliging both parties ex iustitia. Neither of the 
parties may derogate from or abrogate concordats without the 
knowledge and consent of the other.15

Therefore the canons of the Code do not abrogate in any way, 
or alter even partially pacts made between the Apostolic See and 
sovereign states: hence these agreements remain in full force not
withstanding contrary prescriptions of the Code.16

Abrogation means the abolition of a former law; obrogation, 
an amendment; derogation, a partial abolition by a later enact
ment; and subrogation, an addition.

4. The Code and acquired rights; privileges; and indults. An 
acquired right (jus quaesitum) is a subjective right acquired in 
virtue of a juridical fact already performed and completed.  
A legally acquired right supposes:

17

1) that a law, at one time in effect though perhaps abrogated 
after the right was acquired, permitted the acquisition of the 
right in consequence of the performance of a specific human act;

2) that the human act on which the acquisition of the right 
depended was completed before the abrogation of the law on 
which the right is predicated. The law alone, without the com
pletion of the human act, either physical or moral, does not create 
any acquired right.

16 Taunton, The Law of the Church (London, 1906), p. 225. Cf. Beste, op. cit., 
commentary on canon 3; Vermeersch-Creusen, Epitome iuris canonici, hereafter 
cited as Epitome (3 vols., 5th ed., Mechlin, 1933-36), I, nos. 71-73.

10 Can. 3. Cf. Mercati, Raccolta di concordati (Rome, 1919); Perugini, Con
cordata Vigentia (Rome, 1934).

17 Cf. Augustine, A Commentary on the New Code of Canon Law, hereafter 
cited as Commentary (8 vols., St. Louis: B. Herder Book Co., 1918-22), I, on can. 
4; Coronata, op cit., I, no. 1, pp. 6 f.

7



can. 4 THE SACRED CANONS

In illustration of acquired rights one might take the case of a 
marriage validly contracted before the promulgation of the Code 
between a man fourteen years old and a woman thirteen years 
old. The validity of the marriage and the rights involved con
stitute an acquired right which is not affected by the stricter pro
visions of canon 1067, which establishes the age required for the 
validity of marriage at sixteen for the man and at fourteen for 
the woman. But the right is not acquired in the case unless the 
parties had given their consent before the new law became ef
fective.

A privilege is a special faculty given by the legisla
tor contrary to or outside the general law. An indult is a tempo
rary concession of any kind granted by a competent superior.

Acquired rights, as well as privileges and indults, hitherto 
granted by the Apostolic See, whether to individuals or to moral 

^persons, if they are still.in use and not revoked, remain intact 
iunless expressly revoked by the canons of the Code

Express revocations can be found in canons 343 (§ 2), 403, 46° 
(§2), 519, 522, 544 (§ 2), 654, 774 (§ 1), 876 (§ 1), 964 (i°), 1157, 
1356 (§1), and 1576 (§1).

Privileges and indults granted after_th_e_ promulgat ion of the 
Code are not subject to this provision, but are governed by canon 
63 and the following canons.

In canon 4 only those privileges and indults are included which 
were granted by a special act of the Apostolic See, before the 
promulgation of the Code, not excluding those granted indi
rectly, through a superior invested by the Holy See with the 
necessary authority. Privileges granted otherwise (viz., by general 
or particular laws) are governed by canon 6, 1 °, 2°; privileges that 
were acquired by custom, by canon 5. Therefore (1) privileges 
granted by general or particular law are suppressed if they are in 
conflict with the common law; (2) privileges acquired through 
custom are suppressed if the custom is abolished because it is not

18 Can. 4.
8
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centenary or immemorial, because the ordinary orders its re
moval, or because the Code rejects it as unreasonable.10

5. The Code and custom. Custom (consuetudo) is unwritten 
law introduced by age-old usage on the part of the people with 
the consent of competent authority.

A custom may be centenary (of a century’s duration) or im
memorial (when its origin is not within memory and is unre
corded). c 74/Vtry. -t/C

Canon 5 treats only of customs already introduced at the mo
ment of the promulgation of the Code when it states: customs, 
whether universal or particular, which are now in force contrary 
to the prescriptions of these canons, if they are expressly repro
bated by the canons themselves, even though they are imme
morial, must be corrected as corruptions of the law and must not 
be allowed to revive in the future; others that are centenary or 
immemorial may be tolerated if ordinaries, in view of local or 
personal factors, consider that they cannot be prudently removed; 
all other customs must be abolished, unless the Code expressly 
provides otherwise.20 There are in the Code approximately six 
hundred cases in which the latter provision appears.21

The silence of the ordinary may be considered as a sign that 
the custom may be tolerated.22

Particular customs outside the common law certainly remain 
intact; 23 probably the same principle should be applied to uni
versal customs outside the law, except penal customs, for the lat
ter are suppressed.24

6. The Code and ancient legislation. This canon states as a 
general principle that for the most part the Code retains the legal 
system previously in force, though with certain opportune 
changes. Thus:

10 Cf. can. 5, 6, i°, together with can. 71 and 60 (§ 2).
20 Can. 5. 21 E g-, can. 136 (§ 1), 168, 471 (§ 2).
22 Coronata, op. cit., I, no. 1, p. 8; however, cf. Vermeersch-Crcusen, op. cit., 

I, no. 75. 23 Cf. can. 30.
Cf. Coronata, op. cit., I, no. 1, p. 10; cf. can. 6, 50.
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i ° All laws, whether universal or particular, that are contrary 
to the prescriptions of the Code, are abrogated, unless express 
provision is made in favor of particular laws.26

Particular laws are those governing a subordinate community 
or territory, e.g., diocesan statutes, the constitutions of religious 
orders, the statutes of confraternities. Particular laws that are not 
opposed to the Code are not abrogated.20

2° Canons which restate integrally the ancient law must be 
interpreted upon the authority of the ancient law, and therefore 
in accordance with the explanations of it given by approved au
thors.27

The idea, “integral restatement,” must be understood in its 
substantial, not verbal meaning.28

The authority of the ancient canonists is emphatically reaf
firmed. Approved authors are recognized as such by their pru
dence in judgment as well as by their proficiency in canonical 
knowledge, and especially by the fact that they are quoted by the 
Roman Curia.

3° Canons which agree with the ancient law only in part must 
be interpreted in the light of the ancient law so far as they agree 
with it, and according to their own wording so far as they differ 
from it.29

4° If there is a doubt whether a canon contained in the Code 
differs from the ancient law, the ancient law must be retained.

5° Concerning penalties not mentioned in the Code, whether 
spiritual or temporal, medicinal or those called vindictive, 
whether automatically incurred on the commission of the act or 
imposed by judicial sentence, they are to be considered abro
gated.30

The last provision aims at simplification of the penal law.
25 Can. 6, i°.
2® Coronata, op. cit., I, no. i, p. n. The laws of the Councils of Baltimore, 

therefore, remain effective so far as they are not in conflict with the Code.
m Can. 6, 2®. 28 Cf. Augustine, op. cit., I, 62.
2® Can. 6, 3®. 80 Can. 6, 4®, 5®.

10
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There is no doubt concerning the abrogation of penalties of the 
general law that are not contained in the Code, even of those 
found in the liturgical books.31 The authors disagree about the 
abrogation of penalties imposed by particular law and not con
tained in the Code.32 The penalties of particular law are those 
which are enacted by any competent superior for a subordinate 
community or territory. Penalties of the general law remain such, 
however, even though they are imposed on specific categories of 
persons, e.g., religious, canons, or clerics.

31 Vermeersch-Creusen, op. cit., I, no. 76.
33 . poenae iure particulari praeter ius Codicis, etiamsi auctoritate pon

tificia, statutae in pleno suo robore conservantur. . . . Itaque non cessat poena 
excommunicationis, qua, vi Cone. Balt. Ill (n. 124), plectuntur qui post obtentum 
divortium civile novum matrimonium inire attentaverint”; Beste, Introductio in 
Codicem (4 th ed., Naples: M. d’Auria, 1956), on can. 6, 50.

83 Can. 6, 6*. 84 Beste, op. cit., on can. 6, 6®.
35 Ancient laws which agree, even verbally, with the words of the canons, with

out specification as such, should not be listed with those explicitly contained in
the Code. They are contained materially but not formally. Cf. Vermeersch-
Creusen, op. cit., I, no. 76. A contrary opinion is held by Beste (Introductio in
Codicem, on can. 6, 6°).

39 Cf. Coronata, op. cit., I, no. 1, p. 13; Vermeersch-Creusen, op. cit., I, no. 76.
11

6° If among the other disciplinary laws hitherto in force, there 
is one which is neither explicitly nor implicidy contained in the 
Code, it must be said to have lost all force, unless it is found in 
approved liturgical books or is an ordinance of divine law, posi
tive or natural.33 The laws abrogated by this provision are uni
versal laws, in force everywhere at the time of the promulgation 
of the Code, but not contained in it.34

Ancient laws explicitly contained in the Code are those to 
which the canons explicitly refer,35 * * * 39 e.g., canons 106 (70), 243, and 
624. Ancient laws implicitly contained in the Code are those 
which, though not specifically designated, are necessary to the 
correct understanding and application of the present discipline, 
e.g., canon 142. It is not to be supposed, however, that it was the 
intent of the legislator to incorporate in the Code implicitly all 
ancient laws not opposed to it.30



can. 7 THE SACRED CANONS

The rules of the Code concerning ancient legislation can be 
summarized as follows:

a) Laws which remain absolutely intact:
1) laws declaring or explaining the divine law;
2) laws contained in concordats;
3) laws explicitly cited by the Code;
4) laws implicitly contained in the Code;
5) laws doubtfully altered by the Code.

b) Laws which remain intact unless expressly abolished by the 
Code:
1) liturgical laws;
2) acquired rights; also privileges and indults granted by 

the Holy See;
3) centenary” and immemorial customs, even though con

trary to, but not reprobated by, the Code, if the ordinary 
should judge that they cannot be suppressed;

4) particular laws, probably even penal laws, not contrary 
to the Code.

c) Laws which are abrogated:
1) universal penal laws not contained in the Code;
2) general laws not contained at least implicitly in the Code;
3) all customs contrary to the Code that are not centenary or 

immemorial, and even these when they are reprobated 
by the Code or when the ordinary’s toleration does not 
sustain them;

4) particular laws contrary to the Code.
7. Meaning of the term “Apostolic See.” In the Code, by the 

term “Apostolic See” is meant not only the Roman Pontiff but 
also, unless a different meaning appears from the nature of the 
subject or the context, the congregations, the tribunals, and offices 
which the same Roman Pontiff employs to expedite the affairs of 
the universal Church.  Eleven congregations, three tribunals, 
and five offices constitute the Roman Curia.

37

87 Can. 7.
it



TITLE I

Ecclesiastical Laws

Canons 8-24

Division. Preliminary concepts will be presented first in the 
explanation of this title, followed by a consideration according 
to the order adopted by the Code of the various juridical phases 
of law: the nature and effects of law (can. 8-11); the subject of 
law (can. 12-14); the suspension of law by excusing causes (can. 
15-16); the interpretation of law (can. 17—19); the supplementa
tion of law (can. 20); and the cessation of law (can. 21—23). At 
length an explanation of can. 24, which treats of precepts given 
to individuals, will be offered.

Preliminary concepts. An ecclesiastical law is a reasonable, 
common, and permanent ordinance promulgated by the com- 
petent superior for the welfare of a perfect community. The ele
ments of this definition are explained as follows.

a) An ordinance. As such it produces as an essential effect an 
obligation, not merely a suggestion, an admonition, or an advisory 
opinion.

b) Reasonable. As such it must be based on the dictates of right 
reason; it must be possible, moral, and just. Homo est animal 
rationale. Hence he must be guided reasonably to his end.

c) Common. As such its aim must be the common good. In
directly a particular law may enjoy this quality, i.e., when ulti
mately the common good benefits from the private aim.

d) Permanent. As such a law, unlike a precept, must be perse
13
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of unlimited duration, affecting only communities which of their 
very nature are permanent.

e) Promulgated, As will be explained later, there can be no law 
without promulgation.

f) By the competent superior. The superior competent to pro
mulgate a law is the legitimate superior enjoying the necessary 
authority and exercising it within the bounds of his competency 
in view of the persons and territory subject to the law.

g) The welfare of the community. A law, to meet this require
ment, must either directly or indirectly be, if not necessary, at 
least useful to the society for which it is enacted. This is the dis
tinguishing purpose of law.

h) The perfect community. The community the welfare of 
which a law promotes need not be a perfect community in the 
strict sense of the term, but only in the sense that the community 
shall be capable of governing itself and of receiving the obliga
tions of laws. Besides the universal Church, which is a perfect 
community in the strict sense, subordinate ecclesiastical moral 
persons, such as provinces, dioceses, and religious communities, 
are perfect communities in the sense that they can receive the 
obligations of law.1

The object of law may be doctrinal and moral definitions (ca
nones fidei, canones morum) as well as disciplinary rules (canones 
disciplinares). Definitions of faith and morals promulgated by 
the supreme authority in the Church are infallible and im
mutable.2

External acts, not internal acts, are subject to ecclesiastical 
law. Authors disagree about whether mixed acts are subject to 
it, that is, acts which are internal but which are per accidens 
united to external acts.3

1 Coronata, op. cit., I, no. 2. 2 Vermeersch-Creusen, op. cit., I, no. 82.
8 Cf. Coronata, op. cit., I, no. 9. Coronata denies that they are subject and cites 

the authority of St. Thomas, Suarez, St. Alphonsus, D’Annibale, Wernz, Billot, 
Pesch, etc. Authors who affirm that they are subject are Devoti, Sebastianelli, 
Ballerini, Noldin, Santamaria, Trombetta, Cappello, Cicognani, and Vermeersch.

14
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Division of law. According to its primary division,4 law is eter- 
nal or temporal. The eternal law is the divine eternal Reason it
self governing the whole community of the universe: it embraces 
all laws of creation. Temporal law is a rule enacted in time for a 
determined end.

Temporal law is subdivided into natural and positive law. 
The natural law is an ordinance obliging rational creatures to do 
or to omit doing what is ex necessarily fitting or unfitting re
spectively to a rational creature. A positive law is a rule estab
lished by God or man obliging rational creatures to do or to omit 
doing things which are not exse fitting or unfitting respectively 
to a rational creature.

Positive law is divided into divine positive law (contained in 
the Old and New Testaments) and human positive law.

To the second category belongs ecclesiastical law, which is 
divided into the following kinds: 5

a) By reason of its object it is affirmative or negative.
b) By reason of its effect it is mandatory, i.e., requiring that 

something be done either absolutely (cogens) or conditionally 
(dispositiva); prohibitive, i.e., forbidding that something be done; 
permissive, i.e., allowing that something be done; penal, i.e., en
acting penalties against transgressors; or nullifying and disquali
fying, i.e., invalidating acts and disqualifying persons under con
ditions established in the law.

c) By reason of its extent it is:
1) universal (also called general) or particular depending on 

whether it is imposed on the whole Church to bind all its members 
or a class of them, or on a particular territory to bind all its in
habitants or part of them;

2) personal or territorial.
8. The nature of an ecclesiastical law. 1. Laws become com

pletely such when they are promulgated.®
• Cf. Taunton, The Law of the Church, pp. 392 f.
• Coronata, op. cit., I, no. 3.  Can. 8, § 1.6
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Promulgation is an official intimation or authentic publication 
of the law in order that it may be made known to the community.

To be official and authentic the publication must be made by 
the legislator himself or in a manner fully authorized by him. 
Once promulgation has taken place, the law is invested with its 
last essential condition 7 and it takes immediate effect.

7 Vermeersch-Creusen (op. cit., I, no. 85) and other canonists seem to assert 
that promulgation enters the very essence of the law. This view is in opposition 
to the more probable opinion that promulgation is merely an extrinsic essential 
condition sine qua non. Cf. Coronata, Institutiones, I, no. 6; Beste, Introductio 
in Codicem, on can. 8. 8 Augustine, op. cit., I, 80.

» Coronata, op. cit., I, no. 4; Beste, op. cit., on can. 8.
16

There is no doubt that it is absolutelyjrequired that a law be 
promulgated for it is directed to the common welfare and con
stitutes an obligation imposed on the community. As such it must 
logically be published and juridically made known to all.

Provided the will of the lawgiver is sufficiently expressed, no 
essential form is required for the promulgation of the law. This 
the legislator himself determines and consequently adapts to cir
cumstances?

The historical evolution of the mode of promulgation of laws 
in the Church, as well as the form prescribed at present, will be 
explained later in the commentary on canon 9.

After the promulgation has been effected by a single act of the 
legislator, the law becomes known to his subjects by successive 
steps which constitute the divulgation of the law. A subjective 
knowledge of the law is called notitia legis; 9 it can exist either be
fore or after the promulgation. However, subjective knowledge is 
not required to give the law its objective obligatory force; pro
mulgation suffices. Subjective knowledge is always supposed, how- 
lever, in the moral imputability of a violation of the law.

The approbation of the civil power or the acceptance of the 
law by the clergy or the people is obviously not required to 
give obligatory force to an ecclesiastical law. The legislator would 
not enjoy perfect jurisdiction if he were unable to oblige his sub-
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jects by law, even against their will.10 Perfect jurisdiction in the 
Church belongs to the Roman Pontiff and is exercised only in 
dependence on him. Every ecclesiastical law, therefore, derives 
from his perfect jurisdiction and is effective without being sub
mitted to the community the members of which it pertains to 
the essence of the law to bind.11

In doubt whether a law is just or unjust, it must be accepted 
and observed; for the legislator is in possession and subjects are 
bound to observe all his laws which are not certainly unjust and 
evil.12

However, in the event that in the judgment of prudent men 
a universal law should appear to be extraordinarily onerous, re- > 
course may be made respectfully and by way of petition, sent 
through the ordinaries, requesting of the supreme legislator that 
the law be withdrawn, amended, or made less rigorous. A similar ' 
recourse is available through direct or indirect petition to sub
ordinate legislators in reference to their laws, as well as to the 
authority superior to them. Pending the answer to this recourse, 
which the subjects of the law must be ready to accept, the applica
tion of a universal law may be considered as suspended 13 when 
recourse has been made to the Holy See through the ordinaries.

A law is personal if it obliges subjects everywhere; territorial, 
or local, if it is in effect only within territorial limits. !

2. A law is presumed to be not personal but territorial, unless 
there is evidence to the contrary 14 in the object of the law, in its 
purpose, or in the explicit declaration of the legislator.

Thus laws are ordinarily territorial, though intrinsically they 
are imposed on persons. Territoriality is not an essential quality

10 Chclodi, Ius de personis iuxta Codicem iuris canonici, (ed. altera a Sac. 
Ernesto Bertagnolli recognita et aucta. Tridenti: Libr. Edit. Tridentum, 1927), 
no. 62; hereafter this work will be cited as De personis.

11 Coronata, op. cit., I, no. 6; Augustine, op. cit., I, 80, note 2.
12 Taunton, op. cit., p. 394.
13 Maroto, Institutiones iuris canonici (2 vols., Madrid, 1919). I, no. 193; (here

after this work will be cited as Institutiones)', cf. Coronata, op. cit., I, no. 6.
34 Can. 8, § 2.
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of law, but rather an external element of it.15 In this sense, every 
law is personal. But unless the contrary is evident, it always pos
sesses the character of territoriality. The same law is from two 
points of view both territorial and personal: territorial as to 
observance, inasmuch as its effect is to be obtained or its obliga
tions fulfilled in a determined place; personal as to the burden of 
the obligation imposed by it.16

Even universal laws can be distinguished as territorial and 
personal, although it is in regard to particular law that the dis
tinction has special importance.

Among the universal laws of the Church it is evident that the 
following are personal.

a) Laws declaratory of divine law.
b) Laws regarding personal qualifications, e.g., age require

ments, irregularities, and impediments.
c) Ritual laws.17
d) Laws involving personal obligations.18
The following particular laws are personal.
a) Laws enacted for communities determined by personal 

membership rather than by territorial limits.
b) Laws enacted by the Holy See for the subjects of an ec

clesiastical province, diocese, etc.
c) Laws regarding personal qualifications.
d) Laws imposing personal obligations.
e) Laws of local ordinaries expressly obligatory even outside 

their dioceses.19
All other laws are presumed to be territorial, unless the con

trary is certain. They oblige, therefore, only the subjects, and the
15 Maroto, op. cit., I, no. 183. 18 Ibid.
17 Cf. can. 816. However, this principle admits of exceptions, as in can. 886.
18 Cf. can. 124-44, 466 (§ 1).
19 There is no doubt that local ordinaries may enact personal particular laws 

(cf. can. 201, § 3) obligatory even outside their dioceses, as, for example, limiting 
the case to the clergy, requiring the recitation of specified prayers, or prohibiting 
the use of intoxicants, the reading of certain types of literature, or the attendance 
at theaters. Cf. Maroto, op. cit., I, nos. 183, 200.

18
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latter only within the territory governed by the legislator. Cer
tain territorial laws, however, are binding not only on the sub
jects of the legislator, but also on all persons who happen to be 
within the territory governed by him.

9. Mode of promulgation. Prior to the thirteenth century 
ecclesiastical laws were promulgated by the transmission of them 
to all primates and metropolitans. The collections of the decretals 
were promulgated by the transmission of them to the universities. 
After the thirteenth century promulgation urbi et orbi took place 
at the gates of the basilicas of St. John Lateran and of St. Peter, 
at the door of the Liberian Basilica, and at the Apostolic Chan
cery in Campo di Fiori. By order of the Council of Trent the 
decree Tametsi needed promulgation in every single parish. 
After 1870 the Holy See commenced promulgation by the in
sertion of the laws in the Acta Sanctae Sedis and by the transmis
sion of them to the dicasteries of the Roman Curia. This de facto 
practice was made de iure procedure after 1904.20

By the Constitution Promulgandi of September 29, 1908, Pius 
X provided that the promulgation of all laws emanating from the 
Holy See should be effected by publication in the Acta Apostoli- 
cae Sedis. This Constitution offered the first example in the 
history of ecclesiastical law of provision in the written law itself 
for the form of promulgation. Previously it had been determined 
by usage and custom.21

Canon 9 affirms the prescription of the Constitution Promul
gandi. Canon 9 thus requires that the laws enacted by the Apos
tolic See shall be promulgated by the publication of them in the 
official journal of the Holy See, the Acta Apostolicae Sedis, except 
when under special circumstances, a different mode of promulga
tion is prescribed. Laws thus published in the Acta Apostolicae 
Sedis become effective three months_.after_the date affixed to the 
number of that journal in which publication occurred, unless the

20 The decree Ne temere of August 2, 1907, was promulgated by the transmis
sion of it to all local ordinaries.  Maroto, op. cit., I, no. 191.21

*9
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nature of the law requires that it become effective at once, or un
less the text of the law itself expressly_specifies a shorter or longer 
period of “vacation.” 22 These provisions do not affect rescripts, 
responses, decrees, instructions emanating from the Holy See, 
because they are not laws in the strict sense.23

“Vacation” is the technical term designating the time that is 
permitted to elapse between the date of publication and the date 
on which the law takes effect. As understood in canon 9 it is to 
be counted inclusively from the date affixed to the issue of the 
Acta Apostolicae Sedis in which it is published. The three 
months of “vacation” specified are to be computed according to 
their order in the calendar. A period of “vacation” is not essential 
to effective promulgation. It is, however, sound policy to provide 
such a period in which persons bound by the law may become 
adequately acquainted with their obligation.

Obviously the nature of the content of certain laws forbids 
any such postponement, e.g., the contents of doctrinal laws in
volving faith and morals or of laws consisting of a declaration of 
divine law.

The laws of legislators subordinate to the Holy See are promul
gated according to the form provided by the legislators. Ordinar
ily these laws take effect at once, unless they expressly provide 
a period of “vacation.” 24

10. Retroactivity of laws. Laws affect the future, not the past, 
unless express mention is made of the past.25

Law is a rule of action (mensura actuum). Evidently, then, its 
application cannot be extended to a past, or even a pending, 
action. In accordance with this principle, legally vested rights 23 
are unaffected by it; acts completed are judged by the law in 
effect when they were executed, acts pending are required to be 
brought to completion according to the norms of the law under 
which they were begun.27

22 Can. 9. 23 Coronata, op. cit., I, no. 4. 24 Cf. can. 291 (§ 1), 335 (§ 2), 362.
25 Can. 10. 20 Cf. our commentary on can. 4.
27 Chelodi, op. cit., no. 63; Beste, op. cit., on can. 10.

20
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A law that by explicit reference includes the past possesses a 
limited retroactive force inasmuch as it governs the effects only 
of a past action and them only so far as they lie within the juris
diction of the legislator.28 Hence even a law containing express 
reference to the past, if it is purely a human enactment, cannot; 
cause an act licitly performed in the past to be sinful. 1

If a law is merely declaratory of a previously existing law, its 
effect is dated from the enactment of the previous law the sense} 
of which it interprets.20 This is so because the later law is nothing 
more than an authentic interpretation of the previous law, itself 
published in the form of law.

If there is doubt whether a constitutive law (as opposed to a 
declaratory law) is retroactive, the solution of the doubt must 
exclude retroactivity.

By way of exception, retroactivity may be attached to the fol
lowing types of law.

a) Penal laws, by which punishment can be inflicted upon past 
transgressions of previously existing laws, although at the time 
of the commission of the offenses no penalty had been established 
as a sanction against them.

b) Disqualifying laws by which capacity enjoyed under pre
viously existing laws can be taken away.

c) Invalidating laws by which acts valid under previously ex
isting laws are deprived of their validity as a basis for future con
duct. Retroactivity is, however, excluded in this case, if it would 
run counter to divine law, as is the case with regard to the valid 
marriage of baptized persons.30

Even vested rights can be affected by subsequent ecclesiastical 
laws in the interest of the public welfare, as is the case in which the 
right arising from a promise of marriage cannot be enforced to 
the extent of compelling the celebration of the marriage itself.31

11. Nullifying and disqualifying laws. Law can be understood
28 Maroto, op. cit., I, no. 184.
20 Cf. can. 17; Coronata, op. cit., I, no. 8; Beste, op. cit., on can. 10.
80 Coronata, op. cit., I, no. 8. 31 Chclodi, op. cit., no. 63. 
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only in connection with an obligation in conscience. This obliga
tion constitutes its primary and essential effect.32 Nevertheless this 
obligation extends sometimes only to the acceptance of the pen
alty imposed by the law (obligatio ad poenam) and not to the 
fulfillment under pain of sin of the substantial prescription of 
the law (if the law requires the fulfillment of the latter the burden 
is called obligatio ad culpam). The obligation may extend to both 
(and then is called obligatio

The gravity of an obligation resulting from law is to be judged 
with due consideration given to various factors which it involves: 
the content of the law; its purpose; its object; the circumstances 
of its enactment; and the mind of the legislator. If its gravity is 
not established either from a study of the law and its aim, object, 
and circumstances, or from the intention of the legislator, then 
the obligation is not grave but light.33

Disqualifying and invalidating laws are so designated because 
of their effects,34 which in neither case are necessarily penal.35 
Disqualifying laws affect persons directly, and through the per
sons the acts which they perform; 36 invalidating laws affect the^ 
acts directly.37 As in the case of laws in general, that these laws 
should have penal effect, the latter must be expressly attached to 
them.38

It seems evident, moreover, that positive invalidating laws may
z2Per se a law always requires the fulfillment of what it prescribes; it is in prac

tice that conscience may be relieved of this obligation in the case of penal laws 
with the obligation of accepting the penalty imposed for non-fulfillment. Cf. 
Vermeersch-Creusen, Epitome, I, no. 97.

33 Coronata, op. cit., I, no. 16; Beste, op. cit., on can. 11.
84 It has already been pointed out (supra., p. 15) that laws are divided according 

to their effects into laws that are mandatory, prohibitive, permissive, penal, dis
qualifying, and invalidating.

35 Cf. Roelker, "The Concept of Invalidating Laws," The Jurist, III (1943)’ 
32.

80 Cf. can. 103 (§ 1), 150 (§ 1), 169, 1017 (§ 2).
37 Cf. can. 968, 1067, 1080, 1437.
38 Cocchi, Commentarium in Codicem iuris canonici ad usum scholarum (8 

vols. in 5, Turin: Marietti, 1920-30), I, no. 66 (hereafter this work will be cited as 
Commentarium). 
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affect only acts which should be valid, considered in their natural 
constitutive elements. An act invalid according to the natural 
law would not be the proper object of positive invalidating 
laws.39

Only those laws are to be considered as invalidating or dis
qualifying which state expressly or equivalently either that the 
act is null and void or that the person is disqualified.40

A diversity of opinion exists among authors as to the explana
tion of the words “expressly” and “equivalently.” According to 
one view, invalidation and disability are express when they are 
decreed in clear and manifest terms (e.g., ipso iure nulla, ad vali
ditatem requiritur); they are equivalently decreed when they are 
implied in terms that are synonymous (e.g., effectum non sortitur, 
nihil est actum).41 More probable is the view of others according 
to which both classes of terms just noted constitute a declaration 
that is “expressly” made; the declaration is “equivalently” made 
in two ways: when a condition is inserted introduced by a particle 
such as si, dummodo; and when an essential formality determin
ing the nature of the act is provided.42

12. The subject of law. Unbaptized persons, baptized per- ' 
sons who do not have sufficient use of reason and, unless the 
law expressly rules otherwise, those who, although they have 
attained the use of reason, have not yet completed their seventh 
year, are not bound by purely ecclesiastical laws.43

Merely ecclesiastical law is distinguished from natural and 
divine positive law by reason of its source, which is the will of 
the ecclesiastical authority enacting the law, acting in harmony 
with the divine law, both natural and positive. However, eccle
siastical laws that interpret or declare divine law should be classed 
as divine law.

The natural law imposes its obligations on all men, though,

»» Roelker, loc. cit. 40 Can. 11.
41 Cicognani, Canon Law, on can. n; Beste, op. cit., on can. n.
42 Coronata, op. cit., I, no. 21. Cf. can. 39, 148 (§ 1).  Can. 12. 43
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because of their incapacity, persons lacking the use of reason, as 
infants and the insane, are actually not subject to it.

The divine positive law also extends its obligations to all men. 
However, positive divine laws which presuppose the reception of 
baptism do not bind the unbaptized.44

Canon 12 deals only with merely ecclesiastical laws.
a) Baptism. Irrespective of the minister of the baptism, one 

receives canonical personality exclusively by valid baptism of 
water; hence merely ecclesiastical laws bind baptized persons 
only.  Heretics, schismatics, apostates, and excommunicated per
sons are, therefore, bound by these laws unless the legislator ex
pressly or tacitly exempts them.40 Unbaptized persons are subject 
to them per accidens and indirectly, for example, when they con
tract marriage with a baptized person who is bound by an imped
iment created by a merely ecclesiastical law.  Catechumens are 
no more bound by them than other unbaptized persons.

45

47

b) The use of reason. To be subject to merely ecclesiastical 
laws, baptized persons must enjoy sufficient use of reason. An 
obvious principle of the natural law demands this. Therefore 
the following are not subject to these laws: the insane, idiots, as 
well as all others deprived through any cause whatever of the 
habitual use of reason. On the other hand, the following are 
only temporarily exempt from them: the intoxicated, persons 
asleep, the temporarily insane, insane persons enjoying lucid 
intervals, and monomaniacs, unless the latter are hindered by 
their derangement from observing the law.48

c) The age of seven years. Baptized persons who have not 
reached the age of seven years, even though they have attained 
the use of reason, are not subject to merely ecclesiastical laws.  
This provision of canon 12 is subject to the exceptions stated in 
the law binding baptized persons who have attained the use of

49

44 Cicognani, op. cit., on can. 12. 45 Cf. can. 87.
40 Cf. can. 1070, 1099 (§ 2), 2259, 2260. 47 Beste, op. cit., on can. 12.
48 Maroto, op. cit., I, no. 195; Cicognani, op. cit., on can. 12.
49 Cf. can. 34, § 3, 30.

24



ECCLESIASTICAL LAWS can. 13

reason but not the age of seven years, as in canon 752 compared 
with canon 745, § 2, 2°; and canons 859 (§ 1), 906, and 940 (§ 1).50

80 On Jan. 8, 1918, the Pontifical Commission for the Authentic Interpretation 
of the Code was asked: Are children who have not yet completed their seventh 
year, but who have already been admitted to First Holy Communion by reason 
of their sufficient development of mind, subject to the two precepts of annual 
confession and Holy Communion? The answer was in the affirmative. Cf. Bous- 
caren, The Canon Law Digest (2 vols., Milwaukee: The Bruce Publishing Co., 
*934' *943). 1.53-

81 Can. 13, § 1. 52 Cf. our commentary on can. 8, § 2.
83 Cicognani, op. cit., on can. 13. 84 Maroto, op. cit., I, no. 199.
88 Can. 13, § 2.

13. General and particular laws. 1. General laws. General 
laws bind all for whom they were given, everywhere.51

General or universal laws are made for the entire Church to 
bind either all its members or a certain class of them, e.g., clerics, 
religious, pastors.

Since they bind everywhere, general laws can be called uni
versal personal laws. Always, however, in case of doubt, a law is 
presumed territorial, i.e., binding only within specified territorial 
limits.52

General laws are recognized by such expressions as all the faith
ful (can. 119), to each and every member of the Church (can. 905), 
to no one (can. 857), all the faithful of either sex (can. 859, § 2), 
etc.53

2. Particular laws. Particular laws are enacted for a particular 
territory, not for the entire Church, and bind its inhabitants, 
either all of them or only a class of them.54

The author of this type of law may be both the supreme legis
lator and subordinate legislators, the latter limited only by their 
restricted jurisdiction.

Laws enacted for a particular territory bind those for whom 
they were given and who have a domicile or quasi-domicile in that 
territory while they actually reside therein, except for the two 
cases given in canon 14.55

Thus particular laws bind only persons for whom they are 80 81 * *
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given only as long as they are actually in the respective territory 
as in their domicile or quasi-domicile.50 Two exceptions to this 
rule are contemplated in canon 14.

Particular laws enacted by subordinate ecclesiastical moral 
bodies bind the lawmakers, even as to penalties, inasmuch as they 
are members of the community bound by the laws (e.g., laws en
acted by a particular council or by a religious chapter in relation 
to the bishops who constituted the council or the members of the 
chapter respectively).

If the subordinate legislator is a physical person, he also is 
boundby his laws, but not under penalty or as a subject of author
ity. For him their force is directive, affecting only his con
science.57

14. Peregrini and vagi. Persons who have a domicile or a 
quasi-domicile in a definite place, but who are actually absent 
from it, are called peregrini (travelers).

1. Travelers:
i° Are not obliged to observe the particular laws of their own 

territory while they are outside that locality, unless the violation 
of these laws does harm in their .own territory or unless the laws 
are personal.88

This rule holds good even in the case of persons who leave 
their home for the specific purpose of evading the law in force 
there.

Examples of unlawful actions that are injurious to discipline 
in the place of one’s domicile or quasi-domicile are transgressions 
of the law of domicile and of the law requiring presence at a 
diocesan synod.

Laws binding a religious are personal when they are based on 
the vow of obedience and they do not lose their force when he 
travels, but they retain their force wherever he goes.

Personal laws binding on others must be clearly declared to be

M Cf. our commentary on can. 92.
58 Can. 14, § 1, i°.

87 Coronata, op. cit., I, no. 14.
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such by the legislator; if his intention is not clear, the law is con
sidered to be merely territorial.

2° Travelers are not bound to observe the particular laws of 
the locality in which they happen to sojourn, with the exception 
of laws tha&oncern the public order of legal formalities.5* '

Laws which concern the public order are those involving the 
exercise of ecclesiastical jurisdiction, as well as those restricting 
clerics in the matter of trade (negotiatio), the carrying of arms, 
etc. A law specifying conditions required of visiting priests who^ 
wish to celebrate Mass would fall within this category.

Laws regarding legal formalities 00 are those determining the 
acts required in the drafting of contracts and wills, in the con
ducting of trials, etc.61

30 Travelers must observe general laws, though these laws 
are not enforced in their own territory; but they are nAt_bound 
by general laws .that_are _ npL binding in _the place where they 
sojourn.62

Thus a traveler must assist at Mass on the feast of the Assump
tion if he is actually in a place in which the feast is observed ac
cording to the general law, even though in his home diocese the 
same feast does not involve this obligation. But if he travels 
through a diocese in which, by special indult, the feast does not 
involve the obligation, he enjoys the exemption even though in 
his home diocese he would not.

2. Wanderers (vagi) differ from travelers (peregrini) in this, 
that while the latter are merely absent from a domicile or quasi
domicile, the former have neither. Not all wanderers are vaga
bonds. In any event, they are &bliged\to observe both the general 
and particular laws in effect in the place where they are actually 
staying.68

69 Ibid., 2*.  eo Cf. our commentary on can. 1529, 1301 (§ 2).
61 Laymen living in an exempted house of religious may probably be con

sidered travelers and exempt from the territorial laws of the local ordinary; 
Coronata, op. cit., I, no. 15. Cf., however, our commentary on can. 615.

02 Can. 14, § 1, 30. 03 Ibid., § 2.
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Wanderers are subject to the pastor and the local ordinary as 
long as they remain in the respective parish and diocese. They 
enjoy the same rights and are bound by the same obligations as 
i£ they had a domicile there.04

15. Doubt and law. Doubt in the strict sense is a state of mind 
in which the intellect suspends certain judgment about some 
proposition because of the fear of error. Doubt in the broad sense 
is that condition in which the mind lacks certitude and vacillates 
between two contradictory decisions.

Doubt may be negative or positive. It is negative when the 
mind lacks reasons supporting either of the decisions; it is positive 
when there are probable reasons for supporting one or both.05

Doubt may affect the law itself (dubium iuris) with respect to 
its existence, its binding force, its extent, its clauses, its cessation. 
.Doubt may_affect. the application of the law to a fact (dubium 
jacti), i.e., when it is uncertain whether a fact or its circumstances 
possess all the requisite elements to bring it within the compass 
of the law.

Laws, even invalidating or disqualifying laws, have no binding 
force in the face of a doubt of law; in the case of a doubt of fact, 
the ordinary is empowered to dispense from the law’s, provided 
they are those in wdrich the Roman Pontiff is wont to dispense.06

Positive and objective doubt is that which is meant in the fore
going provision, objective in the sense that it is founded in the 
nature of the issued involved. Negative and subjective doubts 
are considered ignorance 07 and will be discussed in the explana
tion of canon 16.

A case in illustration is that of a positive objective doubt 
whether a bodily defect is such as to constitute the irregularity 
of canon 984, 20. In the presence of this doubt the ordinary may 
grant a dispensation.

Since a doubt concerning the law suspends the force of the

64 Cf. our commentary on can. 94, § 2. 85 Coronata, op. cit., I, no. 17.
66 Can. 15. 87 Cicognani, op. cit., on can. 15.
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law, no one is bound by this law. If the doubt concerns the appli
cation of the law to the fact, a dispensation ad cautelam should 
ordinarily be sought from the ordinary, when the latter has power 
to grant it: once the dispensation is obtained, acts placed in reli
ance upon it will be valid, even though the fact in doubt was 
objectively certain and possessed under the law of the power of 
invalidating acts performed in opposition to it.08

Under the term “ordinary” as enjoying the power to dispense 
in cases involving a doubt concerning the application of the law 
are to be listed those ecclesiastical superiors named in canon 198, 
§ >•

Practical knowledge of the customs of the Roman Curia is the 
necessary guide in the determination of whether a dispensation 
may be granted by these ordinaries in a given case.00

16. Ignorance, error, and invalidating laws. Ignorance, i.e., 
lack of due knowledge, may be vincible or invincible, according 
as one possesses the ability or the inability to dispel it by the use 
of moral diligence.

If ignorance results from a total lack of the requisite moral 
diligence, vincible ignorance is called crass or supine. If the moral 
diligence used was merely insufficient, vincible ignorance is said 
to be merely vincible.

Affected ignorance is that which is purposely desired to facili
tate the transgression of the law through the lack of restraining 
knowledge.

As opposed to the foregoing distinctions based on the state of 
the subject of ignorance, i.e., the ignorant person, further dis
tinctions are manifest in respect to the object, i.e., the thing that 
is not known. From this viewpoint, ignorance may concern, the 
law itself or a fact that is embraced by the law; and the unknown 
fact may be one belonging to another person or to oneself.

Error proceeds from ignorance. It is a false judgment concern
ing either the substance of the matter in question (substantial

08 Coronata, op. cit., I, no. 17. 80 Augustine, op. cit., I, on can. 15. 
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error) or only the accidental circumstances and qualities of it 
(accidental error).

The juridical terms, ignorance, error, and inadvertence are 
practically interchangeable.70

1. Ignorance of invalidating or disqualifying law does not ex
cuse from its observance, unless the law expressly states other
wise.71

The reason for this rule is that invalidating and disqualifying 
laws are enacted to protect the public welfare and cannot, there
fore, admit of exception because of the ignorance of an individ
ual. No penalty is necessarily or primarily intended in these 
laws.72 Though punishment is the result of the matrimonial im
pediment of crime, the impediment as such, primarily and in its 
nature, is a personal disqualification, intended to protect good 
morals and the dignity of the sacrament of matrimony. As in the 
case of all disqualifying laws, then, ignorance of it does not ex
empt from it.73

Epikeia is, generally speaking, not available in the interpreta
tion of invalidating and disqualifying laws. They transcend the 
welfare of the individual and demand uniformity of observance 
from all who are subject to them. Certain authors permit the use 
of epikeia, however, should it be apparent that the law aimed to 
protect the individual whereas its observance would rather harm 
the latter or even the local interests of the community.74

The law itself may expressly state that ignorance of the law 
prevents its invalidating or disqualifying effects. In that case the 
law provides the exception permitted in canon 16.

2. It is not generally presumed that ignorance or error exists 
concerning the law itself, the penalty attached to a law, one’s own 
(past or present) deed, or the notorious deed of another.75

to Cf. our commentary on can. 2202, § 3. 71 Can. 16, § 1.
72 Cf. our commentary on can. 11.
73 Chelodi-Ciprotti, Ius canonicum de matrimonio (5th ed., Vicenza, 1947), 

no. 92.
74 Maroto, op. cit., I, no. 243; Cicognani, op. cit., on can. 16. 75 Can. 16, § 2.
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a) The law itself. It is ignorance or error iuris that is meant 
here. Once the law is promulgated, it is presumed to be known by 
all who are subject to it. The contrary, if asserted, must be proved. 
A presumption, such as is involved here, is a judgment from prob
able arguments and conjectures,  or, according to canon 1825, 
a probable conjecture of something otherwise uncertain.

70

b) The penalty attached to the law. The ignorance asserted 
may affect either the existence of the penalty or its extent.

c) One's own deed either past or present. Obviously no one 
should be supposed to be ignorant of what he himself has done.

d) A notorious deed of another affecting other persons than 
oneself. The term “notorious,” as used in this context, means 
what is publicly known.77

Principles governing the weight of arguments adduced to prove 
ignorance and error are established in canons 104, 2199, 2202, 
2229, etc. These principles control the judgment of the superior 
in accordance with the demands also of prudence and equity.

The deed of another that is not notorious is presumed to be not 
known until the contrary is proved.78 This principle accords with 
the rule of law: Praesumitur ignorantia, ubi scientia non pro
batur™

vj. Interpretation of law. The interpretation of a law is 
the declaration or the explanation of the meaning of the law ac
cording to the mind of the legislator.80

With respect to its effect, interpretation is declarative if it 
merely declares the meaning of the words of a law which are clear 
in themselves; it is comprehensive or explanatory if it explains 
a doubtful law; it is extensive if it extends the meaning of a law 
beyond the proper sense of its language with the clearly mani
fested approval of the legislator; it is restrictive if in accordance 
with the mind of the legislator the range of the law is limited 

70 Augustine, op. cit., I, on can. 16. 77 Cf. our commentary on can. 2197.
78 Can. 16, § 2. 70 Reg. 47, R. J., in VI®.
80 Maroto, op. cit., I, no. 236; Coronata, Institutiones, I, no. 22. Cf. Cicognani, 

op. cit., on can. 17.
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within narrower lines than the proper sense of its language de
mands.

With respect to its source, interpretation is authentic if it 
emanates from public authority with obligatory force. Authentic 
interpretation may take the form of a general law (general inter
pretation) or of a particular application of the law (particular 
interpretation) through a rescript or a judicial sentence. Again 
from the viewpoint of its source, interpretation is directive if it 
docs not emanate from public authority and does not per se enjoy 
obligatory force. Directive interpretation may proceed from cus
toms of fact (interpretatio usualis),31 or from the opinions of 
renowned canonists (interpretatio doctrinalis).

With respect to the auxiliary instruments used in forming it, 
interpretation is grammatical (literal, etymological), if it proceeds 
from an analysis of the mere meaning of the terms of the law as 
either commonly accepted or as founded on their historical roots; 
logical if it proceeds from the study of the text and the context 
of the law and from the principles of law in general; historical, if 
it proceeds from an investigation of underlying historical sources 
and environment of the law; systematic and analogous, if it pro
ceeds from a comparison of parallel or related legislation, from an 
examination of the reference of a law to an entire juridic system, 
and from an inquiry into the relation of a law to similar laws, to 
contrary laws, or to jurisprudence in general.

1. Laws are authentically interpreted by the legislator or his 
successor and by those to whom the legislator or his successor has 
committed the power of interpretation.82 This principle accords 
with the juridic axioms: “Unde ius prodiit, interpretatio quoque 
procedat” 83 and “Is, qui in ius succedit alterius, eo iure, quo ille, 
uti debebit” 84

A superior may authentically interpret the laws of a subordi
nate legislator. Thus the pope and an ecumenical council enjoy

Coronata, op. cit., I, no. 22. 82 Can. 17, § 1.
83 C. 31, X, de sententia excommunicationis, V, 39. 84 Reg. 46, R. J., in VI0.
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authority to issue an authentic interpretation of any ecclesiastical 
law.

Moreover, the sacred congregations, within the limits of their 
authority, and the Pontifical Commission for the Authentic Inter
pretation of the Canons of the Code established by Benedict XV85 * 
may issue, in the form of law or of general rescript, authentic in
terpretation of even universal law. The Pontifical Commission 
is competent to issue even authentic extensive and restrictive in
terpretation, though, according to several authors, it does not en
joy legislative power.80

85 Motu propn Curn iuris, Sept. 15, 1917 (AAS, IX, 483).
80 Beste, Introductio in Codicem, commentary on can. 17; Ayrinhac, General 

Legislation in the New Code of Canon Law (New York: Blase Benziger, 1923),
no. 108 (hereafter cited as General Legislation). Cf. Maroto, Institutiones, I, 
no. 239; Chelodi, De personis, no. 67. 87 Coronata, op. cit., I, no. 24.

88 Can. 17, § 2. 80 Beste, op. cit., on can. 17, § 2.

Authentic particular interpretation of universal laws may be 
issued by the sacred congregations and tribunals of the Roman 
Curia, as well as by any ecclesiastical tribunal, in the form of a 
particular rescript or judicial sentence. But in the case of inter
pretations thus rendered by subordinate tribunals, the right of 
appeal intervenes.87

Authentic general interpretation of particular laws may be 
rendered by subordinate legislators and their delegates, the latter 
within the scope of their delegation.

2. Authentic Jnterpretatipn, given in the form of a law, has 
the force of law.88

As was said above, an interpretation is given in the form of a 
law when it is given as a general norm, inclusive of all cases and 
persons involved by the subject matter of the law.80 When an in
terpretation of a law or the solution of a doubt appears in the 
Acta Apostolicae Sedis in the form of a general rescript, i.e., show
ing no indication that the rescript was addressed to a particular 
place or person, the authentic interpretation of the law should 
be regarded as directed to the entire Church and binding on all
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concerned in the issue involved.00 Ordinarily such authentic 
general interpretations are published without any other title than 
dubium, declaratio, decretum, resolutio, notificatio, etc. If it is 
a mere declaration of the meaning of the words of the law, which 
are already certain in themselves, it needs no promulgation and 
has retroactive force; if the interpretation is restrictive or exten
sive or explanatory of a doubtful law, it is not retroactive and 
needs promulgation.01

The last three kinds of interpretation are considered the ex
pression of new laws. Therefore they must be promulgated, be
coming effective only at the expiration of the period of “vacation’ 
according to the provisions of canon 9.

3. If an interpretation is given in the form of a judicial-Sen
tence, or of a rescript in a particular matter, it does not have the_
force of law, but binds only the persons to whom it is given and in. 
the matters affected by it.92

The term judicial sentence” in the statement of the law just 
given refers not only to the legitimate decisions by which a com
petent ecclesiastical tribunal disposes of an issue tried in judicial 
form,93 but also those by which a legitimate superior solves con
troversial issues in an administrative procedure.04

A rescript is a written answer given by a competent superior 
in reply to a question proposed to him.

Mention has already been made of general rescripts which are 
equivalent to a general interpretation of law.95 Here it is particu
lar rescripts that are involved, such as are the interpretations 
given in the form of a rescript and inserted in the Acta Apostoli- 
cae Sedis either under the title of a definite place (e.g., of a dio
cese) or as granted to a particular person.90

Judicial sentences and particular rescripts emanating from the 
Roman Curia, although binding only the persons to whom they

80 Vermeersch-Creusen, op. cit., I, no. 122.
92 Can. 17, § 3-
84 Beste, op. cit., on can. 17, § 3.
86 Cicognani, op. cit., on can. 17, § 3. 
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81 Can. 17, § 2.
83 Cf. can. 1868, § 1.
88 Supra, p. 33.
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are addressed, give all the faithful a safe rule of action in the 
matter at issue. Several sentences or rescripts of this kind, reiterat
ing the same interpretation of the law, easily become an element 
of the stylus curiae, against which it would be audacious to act.

Doctrinal interpretation. Every theologian and canonist may 
interpret the law privately (i.e., with the authority warranted by 
their own private learning). Their interpretations, however, have 
only that weight which attaches to the reasons on which they are 
based. They possess special value when they are almost unani
mous, and especially if they are unanimous and consistent over 
an extended period of time, since in the latter case they would 
be practically obligatory.07

Customary interpretation, which is based on the customs of the 
people, obtains obligatory force when the conditions necessary 
for this have been fulfilled, one of which is that it must be secun
dum ius™

18. Rules of interpretation. In canon 18 and the two following 
canons, the legislator supplies interpreters with rules necessary 
to explain the law correctly, i.e., so as to cause it to state nothing 
else, nothing more and nothing less, than what was intended by 
the legislator. These rules are used primarily in doctrinal inter
pretation; but they are useful also for the other methods of inter
pretation.00

The first of these rules is that ecclesiastical law must be under
stood according to the proper meaning of the words in connection 
with text and context.100 This is obvious. The words to which the 
canon refers are all the words of the sentences of which the law 
consists, including nouns, pronouns, verbs, adverbs, conjunctions, 
etc. The words must be understood in their usual and juridical 
sense. Generally speaking, etymological inquiries should be dis
regarded by interpreters, since in the course of time a word has

07 Ayrinhac, General Legislation, no. 109.
08 Cf. our commentary on can. 29.
00 Maroto, op. cit., I, no. 240; Beste, op. cit., on can. 18.
100 Can. 18.
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often lost its original philological meaning, or the latter has, at 
least, been modified, restricted, or extended.

The juridical (canonical) meaning of words is to be sought first, 
and, if it is found in a given case, it must be followed, even though 
the usual meaning may vary from it. Canonical meanings are at
tached to the so-called technical terms, as: “Sancta Sedes,” which 
signifies the Roman Pontiff and all the dicasteries of the Roman 
Curia; 101 “episcopus” (which includes the abbot and prelate nul
lius),102 “dioecesis,” 103 “ordinarius,” 104 “ordinarius loci.” 105 
Likewise the masculine form of the word includes the feminine, 
as in canon 490 in regard to religious, and the words “si quis” are 
referred to women as well as to men.

If the words enjoy no special canonical meaning, they retain 
their ordinary meaning, i.e., that which was in use when the law 
was promulgated.

But the words are not to be considered and studied singly and 
separately; they are rather to be taken in connection with the 
whole text and context. The text is the mere verbal exposition of 
the law, its sentence structure. The context is the logical arrange
ment of the sentence, phrase, or chapter. An interpretation made 
according to the text alone may be literally correct, yet may miss 
entirely the law’s true meaning. That is why the Code states that 
attention shall be paid to the context as well as to the text.100 This 
principle is in accord with that of the Roman law, which declared 
improper a judgment or an opinion based on a clause of the law 
without reference to its entirety.107 In interpreting ecclesiastical 
law, therefore, one shall read integrally the words and phrases, 
comparing also the various titles in reference to the order and 
connection which they have to one another.108 Special attention 
shall also be given to punctuation.

After the employment of these norms, the meaning of the law
Cf. can. 7. 102 Cf. can. 215. § 2. 103 Cf. ibid.

104 Cf. can. 198, § 1. 105 Cf. ibid., § 2.
10® Cf. can. 7, 145 (§ 2), 488 (70), 490. 107 D. (1. 3) 24.
10s Augustine, op. cit., I, on can. 18.
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either becomes clear or remains doubtful. If the law is clear, fur
ther interpretation is out of place; 100 ubi lex non distinguit nec 
nos distinguere debemus. Sophistry and excessive subtlety are 
both to be avoided.

But if the law’s meaning remains doubtful, obscure, or both, 
one may seek clarification by Recourse to parallel texts in the 
Code, if there are any/ to the end of the law, to the circumstances 

_p_f its enactment, andl/d the mind of the legislator.110
a) Parallel texts are found in laws that have an affinity with 

the subject matter involved or that are expressly related to it.  
All ecclesiastical laws have such manifold connections with one 
another that they form a juridic system. The Code is a unique 
organic body, not a merely material series of canons.

111

112
Should an apparent antinomy arise from the comparison of 

parallel texts, a solution must obviously be sought. Per se no 
canon can contradict another. If a real contradiction should be 
found, both laws would fall. The apparent contradiction may 
arise from the fact that the laws belong to different periods of 
time. In that case, one must apply the principles of canons 22 
and 23. This source of apparent contradiction would, of course, 
not apply to the canons originally in the Code, since they were 
all promulgated at the same time. The apparent contradiction 
may be owing to the fact that one of the texts involves a common 
ordinance and the other an exception; or that one is a statement 
of a general law, the other, of a particular law.113 In these cases 
the following principles control the reconciliation of the texts: 
exceptio a regula firmat regulam in aliis; unius positio non est 
exclusio alterius.

b) The end of the law is the reason or motive of the law. It is 
not to be confounded with the will of the legislator. Especial care

100 D. (32. 25). 110 Can. 18. 111 Augustine, op. cit., I, on can. 18.
112 Cf. can. 106 relating to precedence, which is to be interpreted according to 

the prescriptions of can. 239 (§ 1, 21°), 269 (§ 2), 280, 347, 370 (§ 1), 408 (§ 1), 
439> 45° (§ 2)- 478. 49*>  7°>-

11s Cf. can. 45 compared with can. 1054. Cf. Beste, op. cit., on can. 18.
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is required in interpreting a law according to its purpose. But if 
the latter is certain and adequate, it should not be neglected 
when the meaning of the law is otherwise doubtful.114 What one 
thinks the purpose of the law should have been can never be in
voked as an instrument of interpretation. Moreover, the pur
pose of the law may not be called upon to include cases not clearly 
within its scope, unless the legislator would stand accused of im
prudence, injustice, or unreasonableness if the law were not to 
apply to those cases. This sort of interpretation (extensiva impro
prie dicta) is, for the latter reason, not unknown among the canon
ists.115

114 Chelodi, De personis, no. 67.
115 In regard to correlative matters: can. 1530 forbids the alienation of ec

clesiastical property; therefore it applies to the purchaser who would buy it. In 
regard to equivalent matters: can. 1081, § 1, requires consent for the contract of 
matrimony; therefore it requires it also for the legal promise to marry. In regard 
to connected matters: can. 2261 permits the faithful to receive the sacraments, if 
a just cause warrants it, from an excommunicated priest; consequently the latter, 
when thus requested, may administer the sacraments. Cf. Chelodi, op. cit., no. 68; 
Beste, op. cit., on can. 18; Cicognani, op. cit., on can. 18.

no Beste, loc. cit.; Augustine, op. cit., I, on can. 18. 117 Beste, loc. cit.
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c) Circumstances are accessory and extrinsic factors which ac
company and surround a law: the facts that promoted it (occasio 
legis), e.g., the time and the persons involved, the preliminary 
discussions preceding the drafting of it, preparatory drafts, etc.116

d) Recourse to the mind of the legislator. The interpreter must 
seriously attempt, in the case of a doubtful or obscure law, to un
derstand the intention of the legislator. As a special aid to inter
pretation, in what does this recourse consist? On this there are 
various opinions among authors. In the absence of more detailed 
knowledge of legislative intent, the latter seems available by the 
very provision of the legislator himself in the application of the 
principles of canons 19-23, since in a broad sense they are in part 
the mind of the legislator.117

Should the application of these principles fail to reveal clearly 
the mind of the legislator, direct recourse can be made to
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competent authority for an authentic interpretation. The latter 
will, when rendered, be an explicit revelation of the legislator’s 
mind.118

Epikeia, a benign interpretation of the human law according to 
that which is just and good, is said by St. Thomas to be a virtue by 
which a person, though not observing the strict letter of the law, 
does comply with the intention of the legislator.110 The legislator 
is presumed to intend what is good. If, then, in a particular case, 
literal obedience would be productive of evil or become morally 
impossible, the presumption is justified that the legislator did 
not intend to insist upon the enforcement of his law under those 
circumstances.120 In practice, however, great care and sound judg
ment are imperative in the employment of this device. “When 
the Superior can be easily approached for a dispensation, epikeia 
should not ordinarily be used, because its use is fraught with 
danger, and in judging our own case, we are accustomed to in
cline to the milder interpretation.” 121

19. Strict interpretation. Laws which enact penalties or restrict 
the free exercise of rights or establish an exception to the law, are 
subject to strict interpretation.  That is to say, they must be 
applied only to matters which are clearly included in the text.

122

a) Penal laws are laws of any kind to which there is attached 
a canonical sanction, at least undetermined.  Their severity is 
to be mitigated as far as the ratio legis permits,  so that the de
linquent may be always favored. In requiring this strict inter
pretation even in the case of a very atrocious crime,  the Code 
gives precise expression to two famous regulae juris: odia restringi 
convenit  and in poenis benignior est interpretatio facienda.

123
124

125

120 121
118 "This recourse to authentic interpretation should be rarely made, in order 

not to impede scientific progress.” Coronata, op. cit., I, no. 25 (translation ours).
119 Ila Ilae, q. 120, a.i.  Cocchi, op. cit., I, no. 80.120
121 Cicognani, op. cit., on can. 18. 122 Can. 19.
123 Cf. our commentary on can. 2195 infra.
124 Augustine, op. cit., I, on can. 19.
125 Cf. Vermeersch-Creusen, op. cit., I, no. 126.
128 Reg. 15, R. J., in VI*.  12T Reg. 49» R- J->111 VI°.
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This principle is also expressed in several other canons, e.g., in 
canons 2219, 2245 (§ 4), 2246 (§ 2).

b) Laws restricting the free exercise of rights include those 
which limit, for reasons of public welfare, any right that is either 
common to all the faithful (e.g., rights affected by invalidating, 
disqualifying, and prohibiting laws) or proper to a special class 
or rank of persons (e.g., the rights of a bishop in regard to the 
visitation of his diocese  or of a pastor limited by special facul
ties granted to chaplains of institutions within his parish). How
ever, a wide interpretation is to be given special rights conferred 
on special classes in favor of religion or the public ecclesiastical 
welfare, even if they restrict the exercise of another’s right, and 
this interpretation accords with the rule, favores convenit am
pliari.^

128

c) Exceptions to the law, as noted in canon 19, are probably 
not meant to include privileges, favors, and dispensations. Their 
import is to be understood in the light of canons 49, 67, 68, and 85. 
It is only “laws which contain an exception to the law” that are 
contemplated in canon 19 when it speaks of exceptions to the law, 
though the acceptance of this view is far from being unanimous. 
However, the exceptions meant by canon 19 seem to be restricted 
to derogations from a general law in the form of a law, or a juris
dictional precept. Examples of this in the Code are said to be 
found in several canons, e.g., canons 522, 822 (§ 4), 858 (§ 2), 1073, 
1098, 1471.  Certainly, clearer examples can be seen in post
Code law containing exceptions to the law of the Code.

130
131

Generally speaking, laws that impose a burden require strict 
interpretation; laws that grant faculties or powers enjoy wide 
interpretation.

Laws partly favorable, partly odious, are subject to a twofold 
standard of interpretation in so far as the favor and the burden can 

128 Cf. our commentary on can. 344, § 1. Cf. Cicognani, op. cit., on can. 19. 
120 Reg. 15, R- J., in VI°; cf. Beste, op. cit., on can. 19.
18° Cf. Beste, loc. cit.; on can. 19; Coronata, op. cit., I, no. 25.
181 Cf. Vermeersch-Creusen, op. cit., I, no. 126.
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be separated. If this separation is impossible and the general aids 
to interpretation do not reveal the intention of the legislator, the 
entire law is considered favorable.132

20. Supplementary sources of law. Nothwithstanding the good 
will and the diligence of the legislator, there remain lacunae, that 
is deficiencies, in his legislation. Since laws necessarily provide 
for the general situation, they fail at times to provide for particu
lar concrete cases inevitable in the social and juridical interrela
tions of those for whom the law was made. It is to meet the exi
gencies of these cases that canon 20 supplies four objective sources 
to remedy the absence of norms not only in general but also in 
particular law.133

If there is no express prescription concerning some matter, 
either in a general or in a particular law, a norm must be taken 
from [supplementary sources].134 The case involved here is one 
in which there is no law at all either explicitly or implicitly ex
pressed, either written or not written (customary law), and in 
which a norm of action must be found; in such a case the legis
lator obliges the competent superior or the judge to have recourse 
exclusively to the sources which he specifies. But no sources are 
indicated as supplementary in the application of penal laws, and 
it is not permissible in relation to them to argue from analogy or 
supplementary sources. This limitation operates also in the ap
plication of disqualification, invalidation, irregularity, and ex
ception to the law itself.135

The sources accepted by the legislator as supplementary are the 
following.

a) Laws providing for similar cases, but only ecclesiastical 
laws.130 Analogy between laws (analogia legis) as a supplementary

132 Cf. Coronata, op. cit., I, no. 25; Beste, op. cit., commentary on can. 19; 
Vermeersch-Creusen, op. cit., I, no. 126.

133 Vermecrsch-Creusen, op. cit., I, no. 127.
134 Can. 20.  Cf. our commentary on can. 11, 19, 983, 2219 (§ 3).135
130 Civil laws do not constitute a supplementary source of the codified canon 

law, but provision for the use of them is made in several canons: can. 33 (§ 2),
41
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source of law has always been recognized in every juridical sys
tem.137 The axioms expressing the principles underlying this 
practice, as set down in the Glossa, are universally accepted, 
though not always prudently applied. They are: ztbi eadem est 
ratio, eadem debet esse iuris dispositio and de similibus idem est 
iudicium.

b) The general principles of lazv applied in accordance with 
the equity proper to canon law, the source called by jurists ana- 
logia iuris.  The general principles spoken of by this canon are 
only, according to some authors,  those of canon law; according 
to other authors, they are the universal and fundamental prin
ciples evolved from the law of nature.  Indeed, there is at the 
base of every juridical system a common stock of principles which 
have a common origin in the natural law. Probably it is to them 
that the legislator appeals as to a subsidiary source of law.

138
139

140

Many general principles are contained in the Rules of Law 
{Regulae Juris}. Of these-rules 211 are listed at the end of the 
compilation of the epigrammatic opinions of Roman jurists to 
which the Emperor Justinian (533) gave the name, the Digest. 
These rules were thus the work of jurists of wide repute and are 
known as doctrinals or brocar da. Ninety-nine other rules are con
tained in the authentic collections of canon law published by 
Gregory IX (the Decretals of Gregory IX, usually symbolized by 
the use of the Roman numeral, X) and by Boniface VIII (the 
Liber Sextus, usually designated by the use of the symbol, in VI0). 
Eleven rules are found in the former collection and eighty-eight 
in the latter; they are authentic.

The Regulae Juris are conceived in the form of axioms. Their
—----------------- V
1059, 1080, 1513 (§2), 1523 (20), 152g, 1926, 1930. Cf. Beste, op. cit., on can. 20; 
Chelodi, op. cit., no. 68.

137 It operates in correlative, equivalent, and connected matters. Cf. our com
mentary on can. 18, note 115.

i3® Cf. Chelodi, loc. cit. 130 Cicognani, op. cit., on can. 20.
no Vermeersch-Creusen, op. cit., I, no. 127; cf. Chelodi, op. cit., no. 68; Beste, 

op. cit., on can. 20.
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ECCLESIASTICAL LAWS can. 21
use facilitates the interpretation and the application of canon law. 
Caution must be observed in their use, however, because they 
suffer from the dangers inherent in all general principles, i.e., in
exact interpretation and application.141 Therefore before anyone 
applies a rule of law he should determine whether: (i) the case is 
identical with that covered by the rule; (2) the case is an exception 
to the rule.142

The rules of law and the other general principles of law, when 
applied, are to be employed in accordance with the equity proper 
to canon law, “with justice tempered with mercy,” 143 with the 
common opinion of learned canonists, and with the jurisprudence 
of the Roman Curia.144

c) The style and practice of the Roman Curia (stylus curiae), 
by which we understand the age-old method of juridical proce
dure employed by the Roman dicasteries both in judging eccle
siastical cases and in expediting administrative matters.

d) The common and constant teaching of canonists. The teach
ing of the latter, to be common, must be accepted pointedly (ex 
professo) by at least six authors of wide repute; if accepted by 
less, it is not common but controvertible (controversa); if ac
cepted by practically all, it is communissima opinio.  A persever
ing opinion, whether common or almost unanimous, is constant, 
and as such meets the requirement of canon 20 as a supplementary 
source of law.

145

21. The intrinsic cessation of law. There should be in every 
law an element of permanence. But it is not necessary that a law 
should be perpetual. The motive and the circumstances that 
prompted its enactment, its object, and even the subjects bound 
to obey it may suffer change or even extinction. The law itself is 
subject to the same eventualities.

141 Taunton, op. cit., p. 546.
142 Nulla regula sine exceptione et exceptio vicissim firmat regulam.
i42 Cicognani, op. cit., on can. 20.
i44 cf. Cocchi, op. cit., I, no. 79; Vermeersch-Creusen, op. cit., I, no. 127; Beste, 

op. cit., on can. 20. 145 cf. Augustine, op. cit., I, on can. 20.
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A law ceases to exist when it ceases to be reasonable; for then 
its whole purpose of promoting the welfare of the community is 
defeated. This occurs in two ways: when the law becomes useless 
(negatively) and when the law becomes harmful (positively). In 
both ways, law ceases intrinsically.

If not the whole purpose, but only the partial purpose of the 
law is defeated, the law survives. Moreover, even though the pur
pose of the law should cease absolutely but only in respect to 
certain provisions of the law, the latter would survive as to those 
portions still motived by an adequate purpose.

But a law does not lose its purpose of promoting the welfare of 
the community or become unreasonable because it becomes use
less or even harmful to a few members of the community.

Laws made to safeguard against a common danger must be ob
served, even though there be no danger in a particular case.14” 
The common danger is not effectively avoided unless the law 
holds good always and against all. This is especially true since 
“one can easily have hallucinations regarding the cessation of 
the end of a law, and thus the law would be frustrated.” 147

In the Code, examples of laws based on the presumption of a 
common danger can be found in canons 199; 409, § 1; 420; 422; 
1022; 1028; 1114; 1116; 1138; 1396; 1398,etc.

If such a law, however, should become extremely difficult of 
observance, and especially if observance should become impos
sible or productive of injustice, the law would cease to bind.148 

When a law presupposes not a common danger to be averted, 
but rather the existence of a given situation in individual cases 
covered by the law, the failure of that situation to exist exempts 
those concerned from the obligation of the law, which, however, 
continues to exist (praesumptio cedit veritati). Thus canon 1072 
supposes that an ordained cleric, in accordance with canon 16, § 2,

ne Can. 21.
147 Cicognani, op. cit., on can. 21; c£. Beste, Introductio in Codicem, on can. 21.
148 Cf. Beste, op. cit., on can. 21.
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has the required knowledge of his obligations; but if ignorance 
of them is adequately proved, its prescriptions would not bind 
him.140

Human law does not bind, however, if it causes grave incon
venience, except in the following cases.

1) When the violation would involve contempt of God or of 
the faith.

2) When it would place one’s neighbor in extreme spiritual 
need.

3) When the proportionate harm to the common good would 
be greater than the private inconvenience.

4) When the law is based on a freely accepted position involv
ing the inconvenience.

22. The extrinsic cessation of law. Besides intrinsic cessation 
of law, there occurs cessation of law also through extrinsic causes. 
The positive act of the legislator is one of these and operates 
through four types of action: abrogation, derogation, subroga
tion, and obrogation.150

A subsequentlaw, enacted by competent authority, abrogates 
(i.e., repeals) a former law, if it expressly says so, or is directly 
contrary to it, or entirely revises the whole subject matter of the 
former law.151

A subsequent law abrogates (i.e., repeals) a former law when 
the law itself expressly contains this provision. Abrogation is 
within the competence of the legislator himself, his superior, and 
his successor. However, a subordinate legislator cannot repeal 
his own law, or the law of his predecessor or subordinate, if the 
law has been approved or confirmed by the Holy See in a special 
manner, i.e., motu proprio and certa scientia.

Abrogation is express if it is decreed in explicit words 152 or 
equivalent clauses.153 Generic clauses abrogate general laws, but

140 Cf. Chelodi, op. cit., no. 69.
100 Sec our commentary on can. 3 for the meaning of these terms.
iDi Can. 22. 152 Cf. can. 6, i°.
163 Equivalent clauses are ordinarily the following: contrariis quibuscumque
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not particular or special laws, e.g., diocesan statutes, constitutions 
of religious institutes, etc. Yet even particular or special laws are 
abrogated if the clause is specific, e.g., non obstante quacumque 
lege vel consuetudine in contrarium faciente.

A subsequent law abrogates a former law if it is directly con
trary to it. If a subsequent law is clearly inconsistent with a pre
vious one, they cannot coexist. The older yields to the newer.* 154

non obstantibus; contrariis quibuslibet, etiam speciali mentione dignis, minime 
obstantibus; contrariis quibuscumque, etiam specialissima mentione dignis, 
minime obstantibus. These clauses abrogate even particular laws. However, the 
clause, quibuscumque contrariis minime obstantibus, does not abrogate a cen
tenary custom or, when inserted in a general law, a particular custom; cf. can. 30. 
The clause, contrariis non obstantibus, does not revoke particular or special laws; 
cf. Chelodi, op. cit., no. 69; Beste, op. cit., on can. 22; Coronata, op. cit., I, no. 30.

154 Ayrinhac, op. cit., no. 114; Vermeersch-Creusen, op. cit., I, no. 130; the latter 
make this comment: “Sic c. 1251, § 2 cum statuit: ‘Nec vetitum est carnes ac 
pisces in eadem refectione permiscere’ est directe contrarius legi Benedicti XIV 
quae promiscuitatem istam vetabat.’’

155 Coronata, op. cit., I, no. 30.
156 Can. 22. The incidental phrase in can. 22, “firmo praescripto can. 6, n.i” 

refers to a rule opposed to this provision of can. 22 and not to a conforming one, 
as various English texts seem to suggest; cf. Augustine, Commentary, I, on can. 22; 
Cicognani, op. cit., on can. 22; Woywod, A Practical Commentary on the Code of 
Canon Law (2 vols., New York, 1925), I, 14; hereafter cited as Commentary. The 
provision of the second clause of can. 22 is not at all in conformity with that of 
can. 6, i°. The contrary is true.

A subsequent law abrogates a former law if the entire subject 
matter of the older law is freshly dealt with in the new, the same 
issues and cases being involved.155 156 In this case not only are the 
provisions in the old law incompatible with the new one repealed, 
but also, by legitimate presumption, the unaltered or unmen
tioned sections of the former.

However, without affecting the force of canon 6, i°, a general 
law in no way derogates from statutes of special localities and 
particular moral persons unless it expressly provides this.150 
Canon 6, in stating that particular laws opposed to the ordinances 
of the Code are abrogated unless special provision is made in 
their favor, refers to laws in effect at the moment of the Code’s 
own promulgation. Canon 22, in its second clause, states that, in
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the future, general laws shall not derogate from particular laws 
governing specified territories (e.g., synodal constitutions) or def
inite moral persons (e.g., the constitutions of religious institutes) 
unless the general law contains an express provision to this effect.

Thus abrogation takes effect in the following circumstances.
(1) When a subsequent general law is contrary to a former gen

eral law. (2) When a subsequent particular or special law is con
trary to a former particular or special law, in the hypothesis that 
the later law is the enactment of an authority equal to or greater 
than that which enacted the former law (e.g., the law of a plenary 
or provincial council opposed to an existing law of a diocesan 
synod).

There is no abrogation, unless it is expressly provided, in the 
following cases. (1) When a subsequent general law is contrary 
to a particular law. (2) When a subsequent particular or special 
law is contrary to a general law.157

23. Doubtful revocation. In case of doubt, the revocation of a 
pre-existing law is not presumed, but subsequent laws should be 
adapted to prior laws and, as far as possible, made to harmonize 
with them.  The correction of law is odious and does not enjoy 
the favor of law. Hence, if it is not certain that the legislator in
tended such a correction, both laws should be given their effect.

158

150
24. Precepts. A precept, is. an .order (not an exhortation or 

admonition) which is lacking in some quality essential to law. It 
may be given temporarily to a whole community (praeceptum 
generale, praeceptum commune) or permanently to particular 
persons (praeceptum particulare).™ Ordinarily a precept affects 
individuals, and then it differs from law in the following respects: 
it is not of necessity directed to the promotion of the common wel
fare; jurisdiction of any type, even mere dominative power, suf
fices as its source; it generally enjoys only a temporary character;

167 Cf. Beste, op. cit., on can. 22. 158 Can. 23.
158 Although the provision of can. 23 agrees with that of can. 6, 40, it does not 

extend to doubtful revocations of laws enacted prior to the Code, as Augustine 
(op. cit., I, on can. 23) affirms. 180 Coronata, op. cit., I, no. 31.
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and its obligation is not limited by territorial boundaries but 
“clings to the bones” and follows the person to whom it is given 
wherever he may be.

A precept may be a dominative precept or a jurisdictional pre
cept, depending on whether its source is dominative power (e.g., 
that of a father in respect to his family, of a religious superior in 
regard to his subjects) or jurisdiction; and in the case of jurisdic
tion, the source may be ordinary or delegated power; legislative, 
administrative or judicial power; of either the external or the 
internal forum.161

101 Persons enjoying jurisdiction in the internal forum may issue precepts 
but for the internal court of conscience only. As not pertaining to the external 
forum, such power is not the concern of canonists. 101 102 Can. 24.

163 Our opinion, based on analogy, is that common precepts, given in legal 
form, bind the community to which they are given even after the superior who 
issued them has lost his authority. However, in denying the transitory character 
of a common precept, we must admit that the concept of the latter is thus made 
to approach so closely to that of law as to make very difficult the drawing of any 
real distinction between them. The question is an open one. Cf. Beste, op. cit., 
on can. 24; Coronata, op. cit., I, no. 33; Cocchi, op. cit., I, no. 83.

Though precepts given to individuals bind them everywhere, 
they cannot be judicially enforced and cease to bind with the ex
piration of the authority of the one imposing them, unless they 
were imposed in the form of a legal document or in the presence 
of two witnesses.162

It is obvious from the text that canon 24 does not deal with com
mon precepts.163 Obviously, too, it applies to particular precepts 
issued in virtue of jurisdictional power. Authors do not agree 
whether it also affects particular precepts imposed in virtue of 
dominative power. The more common opinion, however, ex
cludes this application because precepts emanating from domina
tive power can never be enforced by judicial process. Further
more, the legislator in canon 24 speaks of precepts in the category 
of laws (De legibus ecclesiasticis) for which he is there laying down 
norms based on the power of jurisdiction in the strict sense. Ac
cording to this more common opinion, nevertheless, dominative 
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precepts bind in both forums; and, although they are not subject 
to jurisdictional enforcement, the competent superior can punish 
transgressions by means of penances and other disciplinary rem
edies, but not by censure or other penalties strictly so called.104

The superior who issues a precept may provide that it shall 
not bind the person everywhere, but only within the territory 
subject to him.

A precept issued in the form of a legal document or in the 
presence of two qualified witnesses may, if based on jurisdictional 
power, be enforced judicially, that is, with trial and sentence.165

The document containing the precept is legal if it bears the 
signature of a notary, but not, in the sense of canon 24, if it is a 
simple letter dated and signed only by the superior, unless ex
trinsic evidence is available to prove that the precept was legiti
mately communicated to the person whom the superior sought 
to bind.100 At the very least, the letter should bear the seal of the 
superior, testifying to its authenticity.

If the prescribed formalities have not been observed, the pre
cept automatically expires with the expiration of the authority 
that imposed it. Meanwhile disobedience to it can be punished, 
servatis servandis, extra-judicially by means of the penalties spo
ken of in canon 1933, § 4.107

101 Beste, Introductio in Codicem, on can. 24. 105 Cf. can. 1757.
100 Coronata, Institutiones, I, no. 33. However cf. Woywod, Commentary, I, 16; 

Ayrinhac, General Legislation, no. 116.
107 Cf. Cicognani, Canon Law, on can. 24; Beste, Introductio in Codicem, on 

can. 24.
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TITLE II

Custom

Canons 25—30

Division. Ecclesiastical legislation includes both written and 
unwritten laws. The latter include traditional laws (laws based 
on an immediate oral command of the legislator and transmitted 
by the observance of the faithful) and custom. Custom, therefore, 
is the term applied to only a part of the body of unwritten laws.

The Code, after speaking in the first title of written laws, called 
simply leges, treats briefly in this second title of custom (con
suetudo), dividing the matter as follows: its origin (can. 25), its 
subject (can. 26), its conditions (can. 27), its force and effect (can. 
28—29), and its cessation (can. 30).

Preliminary concepts. Custom is an unwritten law introduced 
by an age-old usage of the people with the consent of competent 
authority.

Custom can be understood under a threefold signification: as 
a habitual practice of an individual person or of a small com
munity which is not capable of being subject to a law; as the 
frequent repetition of acts emanating from the will of a free com
munity capable of being subject to law (consuetudo facti); and as 
law (consuetudo iuris). As law, factual custom, when possessed of 
the conditions established by the legislator, obtains the force of 
juridic obligation.

In this second title custom is treated as law (consuetudo 
iuris).
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Division. Custom can be considered in its relation to existing 
law, in relation to extent, and in relation to duration.

a) In relation to existing law, custom may be in accord 
with it, contrary to it, or beyond it, depending on whether its 
effect is the proper interpretation of existing law, the abroga
tion of existing law, or the introduction of supplementary 
law.

b) In relation to its extent, custom may be universal (generalis
sima), general, special, or very special (specialissima), depending 
on its extension to the whole Church, to a province or a country, 
to a subordinate community capable of being subject to law, or 
to a community not capable of being subject to law. In the last 
case, however, it is prescription rather than custom in the juridic 
sense.1

c) In relation to its duration, custom may be ordinary, cente
nary or immemorial depending on whether it has been pro
tracted for a period of forty years, of one hundred years, or of 
years reaching beyond the memory of living men.

Custom may be distinguished from written law, from tradi
tional law, and from prescription.

a) It differs from written law in its origin and method of pro
mulgation.

b) It differs from traditional law (ius traditum) in that it origi
nates in the tacit consent of the legislator rather than in his im
mediate oral command.

c) It differs from prescription under two aspects: first, because 
prescription can affect a community not capable of being subject 
to law; and secondly, because good faith is required for prescrip
tion, but not for custom.2

History. In primitive social life, men were ruled by customs 
which, in the course of time, became customary laws. In the 
Roman legal system it is considered that custom was at one period

xCocchi, Commentarium, I, no. 85; Coronata, Institutiones, I, no. 36.
2 Coronata, op. cit., I, no. 35.
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the only constitutive source of law. The emperors at length cur
tailed the extent of its influence.

Influenced by the Roman system, canon law accepted custom as 
a source of law.3 Along with tradition there arose in the first cen
turies of the Church’s existence usages and accepted customs.4 
At first these were only factual customs (consuetudines facti), but 
gradually public authority enforced their observance as a legal 
obligation.5 But only those customs which could be regarded 
as supplementary law were recognized by public authority. As 
late as Gratian’s Decretum (c. 1141), we find that the defini
tion of custom given by that canonist excluded custom contrary 
to law.® But with the Glossators who commented on Gratian’s 
Decretum, and finally with the Decretals of Pope Gregory IX 
(1234)» the authority of custom was accepted even to the prejudice 
of existing law, if “such custom is reasonable and has been law
fully prescribed.” 7 Questions remained, however, regarding its 
conditions and practical extent,8 until the Code clearly stated 
the necessary requirements of a legitimate custom with respect 
to its origin, its subject, and the time required to give it effect.

25. The origin of custom. Custom obtains the force of law in 
the Church only by the consent of the competent ecclesiastical 
superior.9

The superior is the efficient cause by which a factual custom be
comes law, that is, is given the juridic effect of a written law. In 
the Church, since the faithful are not endowed with any share of 
public authority, only the consent of competent authority can 
give factual custom this effect.

s Cicognani, Canon Law, p. 641; Coronata, op. cit., I, no. 37.
4 In the controversy over rebaptizing those baptized by heretics, the chief 

argument was drawn from custom.
0 An example is found in the obligatory force given the observance of celibacy 

by the clergy in the Council of Nicaea (325) and the Council of Arles (314).
0 C. 5, D. I. Cf., however, c. 3, D. IV, where Gratian grants that law can be 

abrogated by contrary usage. 7 C. 11, X, 1,4.
8 Wernz, Ius decretalium (6 vols., Rome and Prati, 1898-1914), I, nos. 187 f.
9 Can. 25.
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According to the manner in which the consent of the superior 
is given it may be:

a) express, when given orally or in writing, explicitly or im
plicitly;

b) tacit, when given by the silence of the superior who is aware 
of the existence of the custom and is in a position to remove it 
without serious inconvenience;

c) legal, when given in advance by the juridical enumeration 
of certain conditions required for the recognition of the custom 
by the superior.

Not only express and tacit consent suffice for the juridical recog
nition of custom, but also legal consent.10

The superior competent to give this juridic consent is the one 
who has legislative power over those who introduce the custom 11 
in regard to the precise matter affected by the custom. Accord
ingly, for the juridic recognition of a local custom contrary to the 
common law, the consent of no superior subordinate to the pope 
suffices. This is true also of customs contrary to the public rights 
of the Church in relation with external societies, especially with 
civil governments.12

26. The subject of custom. Speaking of the passive subject of 
custom, the Code states the following rule: A community which 
is capable of at least receiving an ecclesiastical law can introduce 
a custom which obtains the force of law.  In commenting on this 
canon canonists openly disagree as to the kind of community 
authorized by it to introduce custom. A community is a corporate 
body with the same objective, or a plurality of persons united 
by the same bond.  No physical person can introduce a cus
tom.

13

14

A community may be capable of both enacting and receiving 
laws, or only of receiving laws, or of receiving only precepts. Of

10 Maroto, Institutiones, no. 252.  Cicognani, op. cit., on can. 25.11
12 S. C. C., resol. Dec. 14, 1918; AAS, XI (1919). 128; Bouscaren, The Canon 

Law Digest, I, 97. 13 Can. 26.
14 Cicognani, op. cit., on can. 26.
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the first type is the community governed by a superior who enjoys 
legislative power. Of the second type are all other permanently 
constituted communities.15 * Both types of community can intro
duce a custom. Canonists commonly agree, therefore, that cus
tom can be introduced by an ecclesiastical province, a diocese, 
an abbatia nullius, a province of a religious institute, a monastery 
that is sui iuris, and a convent of nuns. Disagreement arises with 
regard to the following communities: chapters, parishes, bodies 
of clerics or canons, all the pastors of an entire diocese, and a for
tiori confraternities, seminaries, and colleges.10

15 Vermeersch-Creusen, Epitome, I, no. 138.
1C Negative answers are given by Maroto (op. cit., no. 252) and Ayrinhac (Gen

eral Legislation, no. 119); Coronata answers in the negative regarding parishes 
and bodies of clerics and remains doubtful for the rest (op. cit., I, no. 39). Cocchi
(op. cit., I, no. 86) and Augustine (Commentary, I, on can. 26) give negative an
swers in regard to parishes. Vermeersch-Creusen (op. cit., I, no. 138) give affirmative 
answers in regard to parishes and chapters. Chelodi (De personis, no. 72) and 
Cicognani (op. cit., on can. 26) give affirmative answers in regard to chapters 
and bodies of clerics. Bestc (Introductio in Codicem, on can. 26) gives an affirmative 
answer in regard to all the above-mentioned communities, including approved 
confraternities, seminaries, and colleges. 17 Cf. can. 88, § 3.

18 Maroto, op. cit., no. 252; Cicognani, op. cit., on can. 26; Ayrinhac, op. cit., 
no. 119; Coronata, op. cit., I, no. 42.

For a custom to be established by a community, it is required 
that it emanate from the entire community or at least from the 
greater part of the members who are fully sui iuris (exclusive 
therefore of minors or the insane).17 Moreover a custom arises 
only from the frequent repetition of the act constituting it in a 
uniform manner, publicly, freely, spontaneously, with full knowl
edge of its implications and with the express intention on the 
part of the persons performing the act of obliging themselves 
or of freeing themselves from an obligation. The act must, there
fore, be repeatedly performed without the influence of ignorance, 
fear, error, or coercion. It must be repeated uniformly to demon
strate the precise nature of the obligation to be assumed, in the 
case of a custom introduced praeter ius, or to be abrogated, in the 
case of a custom introduced contra ius.18 It cannot be maintained 
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that in introducing a custom contra ius a community is always 
or necessarily motivated by bad faith.10

27. The conditions of custom. The object of custom is the 
habitually repeated act (consuetudo facti). That this factual cus
tom may become a customary law, it must fulfill the conditions 
required in the subject matter of written law. It must, therefore, 
be just, reasonable, and necessary, or at least useful. Therefore:

1. No custom can in any way derogate from divine law, 
whether natural or positive.  The human legislator, whose con
sent is the juridic foundation of custom, has no power to contra
vene the laws of God or to declare just what is a sinful act, even if 
it has been repeated by the whole community for a long period 
of time.

20

21
Moreover, even ecclesiastical law cannot be abrogated by cus

tom, unless the latter is reasonable and has existed for a period 
of forty complete and continuous years.22 Custom is not reason
able if it is an occasion of sin, if it is pernicious in relation to the 
public welfare, if it is repugnant to the constitution of the Church 
or to the fundamental principles of canon law, if it is subversive 
of ecclesiastical discipline, etc.23

Custom, to obtain juridic recognition, must be lawfully pre
scribed. Prescription in this sense means the existence of the cus
tom for the period prescribed by law as a condition for its juridic 
recognition.24 This period for ordinary customs, whether con
trary to or beyond the law, is forty years. The years involved must 
be continuous, not interrupted by contrary acts or, on the part 
of the superior, by an authentic declaration or a judicial sentence 
by which he would, on the one hand, repudiate the custom or, on

10 Augustine, op. cit., I, on can. 25; Coronata, op. cit., I, no. 42.
20 Can. 27, § 1.
«i “The natural and divine laws proceed from the divine will. Wherefore they 

cannot change by a custom proceeding from the will of man, but only by divine 
authority.” St. Thomas, Summa theol., la Ilae, q.97, a. 3 (translation ours).

22 Can. 27, § 1.
23 Wernz, op. cit., I, no. 190; Augustine, op. cit., I, on can. 27; Cicognani, op. cit.,

on can. 27; Chelodi, op. cit., no. 72. 24 Augustine, op. cit., I, on can. 27. 
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the other hand, inflict penalties upon the transgressors of the exist
ing law. Furthermore, the years involved must be complete in 
duration in the sense set forth in canon 3s.25 If for any reason an 
interruption should occur in the consecutive running of time, the 
custom may be begun anew as of that moment, provided that the 
required conditions are also observed anew.

The express or tacit consent of the legislator makes unneces
sary this legal consent, i.e., the duration of the custom as a fact 
uninterrupted throughout the entire time required by law.20 As 
soon, therefore, as certainty exists that the express or tacit con
sent of the legislator has been given, custom must be considered 
as enjoying juridic recognition even before the completion of the 
period of time required by law.27 Such a custom is said to become 
juridically effective by way of connivance in contrast with juridi
cal recognition by way of prescription through the completion of 
the period of time required by law.

However, against an ecclesiastical law which contains a clause 
forbidding future customs, only that reasonable custom can have 
any force which shall have existed, at the time of the enactment 
of the law, for a hundred years or from time immemorial.28 The 
prohibiting clause, referred to by this section of canon 27, is to be 
carefully distinguished from the reprobating clause which canon 
27 speaks of in the subsequent paragraph.

2. A custom which is expressly reprobated by law is not a rea
sonable custom;  therefore, if already existing, it is fully sup
pressed and never can begin again or acquire the force of law. 
Laws containing reprobating clauses are found in the following 
canons: 343 (§ 2), 346, 396 (§ 2), 403, 409 (§ 2), 418 (§ 1), 433 
(§ 455 (§ ’)> 460 (§ 2), 774 (§ i)> 818, 978 (§ 3), 1006 (§5),

29

25 Cicognani, op. cit., on can. 27; Beste, op. cit., on can. 27.
20 Tacit consent suffices when the custom is contrary to the law; owing, how

ever, to the requirement of the promulgation of law in a determined manner, 
only express consent suffices when the custom is beyond the law.

27 Wernz, op. cit., I, no. 190; Chelodi, op. cit., no. 72.
28 Can. 27, § 1.  Ibid., §2.20
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1041, 1056, 1181, 1356 (§ 1), 1408, 1492 (§ 1), 1525 1), 1576
(§ 1).

28. The force and effect of custom. A custom outside the law, 
which has been knowingly observed by a community with the 
intention of binding itself, becomes a law if it is reasonable and 
legitimately prescribed for forty continuous and complete years.  
Therefore the acts constituting a custom beyond the law are re
quired to be performed with the certain knowledge that there is 
no existing obligation requiring them and, as already explained, 
with the manifest intention on the part of the community of con
tracting a new obligation. No such effect is given a presumptive 
intention or a concomitant intention. On the contrary, when 
certainty cannot be obtained regarding the intention of the com
munity of assuming an obligation, the presumption is in favor 
of the freedom of the community. In that event, the repeated acts 
will be attributed to motives of devotion, courtesy, charity, etc.

30

31

30 Can. 28. 81 Coronata, op. cit., I, no. 42.
32 For the essential elements of the time factor, cf. our commentary on can. 27.
»’ Can. 29.

It is not without reason that canon 28 uses the adverb “know
ingly” (scienter), which, as will be noted, is not used in canon 27 
in regard to custom contrary to law, for by that word it repeats 
by implication the legal axiom: laws are more ready to loose than 
to bind.

The time required is the same in the lawful prescription of a 
custom beyond the law and an ordinary custom contrary to law.32

29. The interpretive force of custom. Custom is the best in
terpreter of laws.  Custom according to the law is that which is 
meant here. If the law is clear, such a custom is simply a vivid 
expression of its faithful execution on the part of the com
munity (consuetudo exsecutiva). If the law is obscure or doubtful, 
custom supplies it with an interpretation which is called by the 
legislator himself the best one, because of its certain and uncon
tested efficacy. However, such a custom (consuetudo usualis) has 

33
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no obligatory force until it has been lawfully prescribed, al
though, even previous to the completion of the required time, 
its actual interpretation of the law should be preferred to any 
other kind of interpretation.34

30. The cessation of custom. The same internal causes that 
void a law can also void a custom: 35 viz., the cessation of its end, 
a change in the subject matter in relation to its rectitude or public 
utility, etc. Similarly, a custom, as a law, may cease from exter
nal causes. It is of these in relation to custom that canon 30 
speaks.

Without prejudice to the prescription of canon 5, customs 
either contrary to or outside the law are revoked by a contrary 
custom or a contrary law.36

Canon 5 deals with customs which existed in opposition to the 
rules of the Code at the moment of the latter’s promulgation; it 
states that all such customs are abolished, unless the Code ex
pressly provides otherwise or unless such customs are centenary 
or immemorial.37

Canon 30 deals with all other customs besides those included 
in the terms of canon 5, whether they are previous or subsequent 
to the Code. As a law can be revoked by a contrary law or a con
trary custom, so a custom can meet the same fate and legally cease 
to exist on account of a contrary custom or a contrary law. But 
only in the degree in which it is contrary does it cease to exist. 
Moreover, the new custom effects abrogation or derogation only 
if it is equipped with the legal requirements and especially that 
which demands that it be prescribed over a period of forty con
tinuous and complete years, a period required even if the new 
custom involves a reinstatement of the common law.38

A custom is abolished by a law either explicitly through clauses
34 Cicognani, op. cit., on can. 29; Vermeersch-Creusen, op. cit., I, no. 140.
35 Cf. our commentary on can. 21. 30 Can. 30.
37 Cf. our commentary on can. 5.
33 Chelodi, op. cit., no. 74. However, cf. Coronata, op. cit., I, no. 46.
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of revocation or implicitly through provisions that cannot be 
reconciled with the existing custom.30

However, unless it makes express mention of revocation, a law 
does not revoke centenary or immemorial customs, nor does a 
general law abolish particular customs.40

1) Without any mention of a contrary custom, a general law 
revokes a contrary general and ordinary custom, and a particular 
law revokes a contrary particular and ordinary custom.

2) A general law does not abrogate particular customs, unless 
it contains an express provision to this effect, as is the case if it 
contains the clause, nulla obstante consuetudine contraria, or non 
obstante quacumque consuetudine; but the clause, non obstante 
consuetudine contraria, does not affect particular customs, and it 
is doubtful whether this is the effect of the clause, contrariis non 
obstantibus quibuscumque.

3) A particular law cannot abolish, even within the territory 
subject to the law a universal custom or even a general custom 
which has arisen contrary to the law of a superior particular legis
lator (e.g., a plenary or a provincial council) and which is in force 
in the whole district subject to the latter.

4) A law, either general or particular, abrogates a contrary 
centenary or immemorial custom only by explicitly mentioning 
it or reprobating it. To this effect, the following terms may be 
added to the clauses already noted above, etiam centenaria vel 
immemorabili. The omission of the term, immemorabili, would 
prevent the revocation of an immemorial custom, while effecting 
the revocation of centenary customs. Revoking clauses affect only 
past customs, unless they include also a reprobating clause.

89 Beste, op. cit., on can. 30. 40 Can. 30.
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Canons 31—35

Division. Time is inseparable from human activity, and accord
ingly law must take it into consideration, especially in relation to 
the origin, course, and cessation of rights and obligations. Time 
is, indeed, an element that is diffused throughout the whole of 
legislation, affecting all laws. Hence rules for the computation of
time are appropriately formulated among other general provi
sions in the first book of the Code.1

After a general principle regarding the application of the 
following canons (can. 31), the Code sets forth the division of time 
into units (can. 32) and the rules for the computing of hours 
(can. 33), days, weeks, months, and years (can. 34). Finally, it lays 
down the rule governing useful {tempus utile) and continuous 
time {tempus continuum).2

31. The general principle. Without prejudice to liturgical 
laws, time must be reckoned according to the norms of the follow
ing canons, unless a different method is expressly provided.3 * * * *

The legislator has already stated in canon 2 that the Code leaves 
intact all liturgical laws. That general rule is explicitly confirmed 
in canon 31 with regard to the computation of time. But liturgical 
laws are the only ones excepted, and, unless special provision is

1 Toso, Ad Codicem iuris canonici commentaria minora (5 vols., Rome: Marietti, 
1920-27), I, 96; hereafter cited as Commentaria.

2 Chelodi, De personis, no. 89. 8 Can. 31.
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made by the legislator, as in the matter of contracts and indul
gences,4 the rules contained in canons 32-35 control all canonical 
matters (laws, privileges, rescripts, judicial sentences, etc.). Subor
dinate legislators, however, so far as their own laws are concerned, 
are free to adopt different rules. A similar choice is given private 
persons in matters depending on their personal will.6

32. The division of time. Time is divided into hours, days, 
weeks, months, years.

1. The day consists of twenty-four hours, to be counted con
tinuously from midnight.0 In canon law the day is not the space 
of time between sunrise and sunset (“day” in opposition to 
“night”), nor is it calculated from sunrise to sunrise, or from 
sunset to sunset, or successively from one moment to another for 
the period of twenty-four hours, but solely from midnight to 
midnight.

To constitute a day the hours must run consecutively, without 
pause or interruption, so that the day begins when the clock 
strikes the first stroke of twelve and ends at the first stroke of 
twelve the following night.7

The week consists of seven full days,8 completed as explained 
above, counted either successively or with intervals between the 
days.

2. A month consists of a period of thirty days; the year, of a 
period of 365 days, unless the month or the year is required to 
be taken as it is in the calendar.0 Evidently, then, the computation 
of months and years as indicated by the calendar is not the same 
as it is ordinarily accepted in ecclesiastical law. According to the 
calendar, the months consist of a varying number of days (some 
of thirty, some of thirty-one, and one of twenty-eight or twenty- 
nine), and leap years have 366 days. But the computation indi-

< Cf. can. 33 (§ 2), 923, 931. • Ayrinhac, General Legislation, no. 122.
• Can. 32, § 1.
7 Coronata, Institutiones, I, no. 48. Liberty is given to follow any good dock 

or watch, even one slightly at variance with others.
• Can. 32, § 1. 0 Can. 32, § 2.
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cated by the calendar is frequendy accepted also by canon law, 
as in a case involving continuous time 10 or an explicit or implicit 
designation of specific months or years.11

a) It is required that time be computed physically, not mor
ally: there can, as a consequence, be no allowance made for par- 
vitas materiae or for the axiom, parum pro nihilo reputatur.  
A contract of marriage or a religious profession made by a person 
before he attains the requisite age is invalid. The same principle 
is applicable to many other matters involving the computation 
of time, e.g., to midnight as the starting point of the Eucharistic 
fast, to the age of twenty-one years as the starting point for the 
obligation of fasting, etc.

12

b) Time may be calculated from moment to moment (naturali
ter) or from day to day (civiliter). In the former method of com
putation, time is regarded as beginning from a determined 
moment or hour of a day, a week, or a year, and to end at the 
corresponding moment or hour of a subsequent day, week, or 
year. In the latter method, time is regarded as beginning and 
ending with the beginning and the end of the day.

c) The various periods of time (day, month, year, etc.) must 
be computed in their entirety. The individual is not free to count 
as complete or not to count at all the first incomplete day or week 
of a series or to count the last day as completed as soon as it has 
begun.13

33. Rules for computing hours. According to the various meth
ods of reckoning time, one distinguishes the following kinds of 
time: usual, local true, local mean, legal regional, and legal ex
traordinary.

a) Usual is the common time of a locality, established by either 
law or custom.

b) Local true is the time computed according to the proper 
meridian of the district.

10 Cf. can. 34, § 2. 11 Cf. can. 34, § 1.
12 Maroto, Institutiones, no. 257. 13 Ibid.
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c) Local mean is the time computed according to an equal dis
tribution, in a given district, of the twenty-four hours for every 
day in the year.

d) Legal regional is the time followed by localities which are 
located between two meridian circles, that is, in the time zone of 
fifteen degrees of longitude (one hour).14

e) Legal extraordinary is any legally established time of limited 
application, e.g., daylight saving time, available during certain 
seasons of the year.

1. In reckoning the hours of the day the common usage of the 
locality must be followed (the various customs of various districts 
thus result in various methods available for the computation of 
the hours of the day, depending on whether the beginning of the 
day is calculated from midnight or from sunrise or from a legal 
hour); but in the private celebration of Mass, in the private recita
tion of the Divine Office, in the reception of Holy Communion, 
and in the observance of fast and abstinence, one may follow the 
local time, true or mean, or the legal time, regional or extraordi
nary, even though it may differ from that used in the district.10

The private celebration of Mass indicated in this canon in-

14 “The present zone system, introduced in 1883, divides the United States 
and Canada into zones by meridians of longitude, fifteen degrees (or one hour) 
apart. The central meridians of these zones are respectively 6o°, 750, 90°, 105°, and 
1200 west of Greenwich, and the time zones are known respectively as controlled 
by Colonial or Atlantic, Eastern, Central, Mountain, and Pacific Time.

“The result of this system is that so long as a traveler journeys only within a 
single zone he finds the time to be everywhere the same. But when he crosses 
the line from one zone to the next, the time abruptly changes by one hour. In 
traveling from New York to San Francisco, he crosses three of the zone lines, 
so that arriving at his destination, the time will be three hours slower than in 
New York.

“It should be carefully understood that in this system of expressing time . . . 
the time actually used is not die true time of day, as indicated by the sun, except 
on the standard meridians.” Encyclopedia Americana, s.v. “Time.”

Similar systems are in use in all European countries: die territory is divided 
into three zones, Western Europe, which uses the mean time of the Greenwich 
meridian; Central Europe, which uses the mean time of the meridian fifteen 
degrees east of Greenwich; and Eastern Europe, which uses the mean time of 
the meridian thirty degrees east of Greenwich. 13 Can. 33» § 1. 
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eludes the celebration not only of low Mass as opposed to a 
chanted Mass, but also the celebration of Mass, whether low or 
chanted, which is not annexed, by ecclesiastical law, to a certain 
office. But it does not include the celebration of capitular, con
ventual, and parochial Masses, which are annexed, by ecclesiasti
cal law, to an office.

The words, “private recitation of the Divine Office,” are 
understood in the sense attached above to the private celebration 
of Mass.16 Thus Vespers are private even though sung in public 
by many persons devotionis causa; public, even if recited in a 
closed chapel by a collegiate body bound to the office.

The liberty of choosing, in the private compliance with the 
law, any of the various methods of computing time permitted in 
this canon is wide enough to allow the shifting from one method 
to another, even within the same moment, provided that the com
putation of time affects diverse acts. Thus a person may adopt 
one method in satisfying his obligation of reciting the Breviary; 
another for the obligation of fast and abstinence; and a third for 
the obligation of the Eucharistic fast. It suffices that the acts be for
mally diverse.17 However, it is to be carefully noted that once a 
method of computing time is chosen in relation to the given sub
ject matter, the day must embrace twenty-four hours. Therefore 
it is not permitted to adopt a method that would provide the 
latest moment for the beginning of the obligation of fast and 
abstinence and another method that would provide the earliest 
moment for its cessation.

2. The time for enforcing contractual obligations is to be com-
16 Vermeersch-Creusen, Epitome, I, no. 148.
17 Thus the Code Commission, May 29, 1947, A. I; The Jurist, VIII (1948), 

105. Cf. Chelodi, op. cit., no. 89; Vermeersch-Creusen, op. cit., no. 148; Cocchi, 
Commentarium, I, no. 95. Concerning the question whether it is allowed to use 
one method of computing time for the satisfying of the obligation of fast and 
abstinence and another for the obligation of the Eucharistic fast, negative answers 
were given by Toso (op. cit., on can. 33) and Woywod (Cominentary, I, 19). The 
interpretation given by Woywod at this point of the view of Vermeersch is in
correct. Cf. also Code Commission, Nov. 10, 1925, I (AAS, XVII, 582; Bouscaren, 
The Canon Law Digest, I, 59).
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puted according to the prescription of the civil law of each district, 
unless the contractants have expressly agreed otherwise.18 *

18 Can. 33, § 2.
10 Cf. Coronata, Institutiones, I, no. 52; Toso, op. cit., on can. 33.
20 Can. 34, § 1. 21 Cf. can. 32, § 1. 22 Can. 34, § 2.
23 Cf. can. 338 (§ 2), 418 (§ 1), 465 (§ 2).
24 Beste, Introductio in Codicem, commentary on can. 34, § 2.

Such express agreements, if necessary, should be capable of 
proof by documents or witnesses.10

34. Rules for computing weeks, days, months, and years. 1. If 
the month and the year are designated by their own name, or in 
equivalent terms, e.g., in the month of February, in the follow
ing year, they must be taken as in the calendar.  Days and weeks 
are not mentioned in this canon because their duration in the 
juridic sense does not differ from their duration as it is indicated 
in the calendar.  On the contrary, the juridic duration of months 
and years may differ from their duration as indicated in the 
calendar, as was stated in our commentary on canon 32, § 2.

20

21

2. If the starting point is neither explicitly nor implicitly de
termined, e.g., suspension from the celebration of Mass for a 
month or two years, a three months’ vacation a year, etc., the time 
must be reckoned from the initial moment of the given period 
determined in the individual instance by the facts of the case; and 
if the time is continuous, as in the first example given, months and 
years shall be taken as in the calendar; if the time is intermittent, a 
week means 7 days, a month 30 days, and a year 365 days.22

Continuous time is an uninterrupted period of time running 
from a given moment and admitting no delay or suspension until 
its end.

Intermittent time suffers delay, suspension, and interruption.23 
When intermittent time is involved, days are to be reckoned 
civiliter, i.e., from midnight to midnight, if the starting point 
coincides with midnight; otherwise, from moment to moment 
(i.e., naturaliter). In any event, the day must consist of twenty- 
four hours.24

65



can. 34 THE SACRED CANONS

3. If the time consists of one or several months or years, one 
or several weeks or of several days, and the starting point is ex
plicitly or implicitly specified:25

10 Months or years are to be measured according to the calen
dar.

2° If the starting point coincides with the beginning of the 
day, e.g., two months’ vacation from the fifteenth of August, the 
first day must be counted in the number of days and the time 
expires with the beginning of the last day of the same number; 
that is, in the example given, at midnight when the fifteenth of 
October begins.

30 If the starting point does not coincide with the beginning 
of the day, e.g. the fourteenth year of age, the year of novitiate, 
eight days after the vacancy of an episcopal see, ten days for appeal, 
etc., the first day is not counted and the time expires when the last 
day of the same number is completed.20 In other words, in these 
and similar cases the time commences running from midnight 
when the first day ends until midnight when the last day of the 
same number ends in the respective month or year. Thus a year’s 
novitiate which begins in the afternoon of the fifteenth of August 
will end in the following year at midnight commencing the six
teenth of August, i.e., at the first stroke after midnight.

40 If the month has no day of the same number, e.g., one 
month from the thirtieth of January, then, according to the case, 
the period ends at the beginning or the end of the last day of the 
month; 27 thus, if the starting point coincides with the beginning 
of the day, the period ends with the beginning of the twenty
eighth of February (in leap year, with the beginning of the twenty
ninth of February); if the starting point coincides with the end 
of the day, the term ends with one moment after midnight pre
ceding March first.

50 In the case of actions of the same kind to be repeated at

25 Cf. can. 88, 155, 161, 162 (§2), 175, 432 (§ 1), 553, 978 (§2), 1881.
2« Can. 34, § 3, i°-3°. 27 Ibid., 40.
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stated intervals, e.g., the three years’ interval between the tempo
rary and the perpetual profession, three years or some other pe
riod of time between elections, etc., the term expires on the re
curring day of the same number in the respective month or year, 
but the new act may be performed at any time throughout the 
entire recurring day.28 This provision is an exception to canon 
34>§3>3°-

35. Tempus utile and tempus continuum. Tempus utile 
means that time which is given for the exercise or prosecution of 
one’s right, so that it does not run if one is prevented from using 
it or is ignorant of one’s right.20 Hence the running of tempus 
utile is conditioned on the knowledge of the law or the pertinent 
fact and on the power and the possibility of acting.  If the igno
rance is the result of culpable negligence, it does not make tempus 
utile available. Its availability in any event depends upon a clear 
concession in the individual law.

30

31
Tempus continuum is time which does not suffer delay, suspen

sion, or interruption.32 It runs even if a person is prevented 
through ignorance or some other cause from availing himself of 
it. In case of doubt, the law is presumed to provide for continuous 
time. In certain cases, the law specifies that, with respect to the 
beginning of a term, the time is to be computed as tempus utile, 
but, with respect to its course, as tempus continuum,33

28 Ibid., 50. 20 Can. 35.
30 Cicognani, Canon Law, on can. 35.
31 Cf. can. 161, 188 (20), 333, 430 (§ 2), 1881, 1885, 1902.
32 Can. 35. M Cf. can. 432, 1432 (§ 3).
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Canons 36-62

Division. The subject matter of this title on rescripts can be 
divided as follows: the author and the subject of rescripts (can. 36, 
37); the force of rescripts (can. 38—47); conflicts among rescripts 
(can. 48); the interpretation of rescripts (can. 48-50); the execu
tion of rescripts (can. 51—59); the duration and the cessation of 
rescripts (can. 60, 61); and privileges contained in rescripts (can. 
62).

Preliminary concepts. In the ecclesiastical forum a rescript is a 
written reply given by the ecclesiastical superior (the Apostolic 
See or subordinate ordinaries) to persons who either ask for a 
favor or report concerning some particular affair or request spe
cific directions.

Since a rescript is a written reply, it differs from an oraculum 
vivae vocis, which is a concession of a privilege or a favor bestowed 
by the pope by word of mouth without writing.1

Even when a rescript is granted by the pope at the request of 
a petitioner, it may contain the clause motu proprio. This phrase 
indicates that the pope grants the favor requested purely out of 
his generosity and not on account of the reasons advanced by 
the petitioner. A rescript containing this phrase obviously

1 In order that they may have effect in foro externo, these oral pontifical conces
sions o£ favor should be capable of proof by a cardinal (can. 239, 170), or by 
witnesses, or by an authentic document signed by an official of a Sacred Congrega
tion who is authorized to do so.
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enjoys greater value than one granted ad instantiam or ad 
preces.2

The following kinds of rescript may be distinguished:3
a) with respect to their subject matter, rescripts of grace 

granted without reference to the judicial forum and containing 
benefits or favors, and rescripts of justice, which refer to judicial 
causes;

b) with respect to the common law: rescripts contrary to the 
law; rescripts outside the law; and rescripts in accord with the 
law,

c) with respect to form: rescripts in forma gratiosa, granting a 
favor direcdy to the petitioner without the need of intervening ex
ecution; and rescripts in forma commissoria, granting a favor indi
rectly to the petitioner through an intervening executor.

The executor through whom a rescript in forma commissoria 
is granted may belong to one of the following types:

a) executor commissarius absolutus, to whose free and consci
entious judgment the concession of the favor is confided;

b) executor mixtus, who is charged with the duty of conced
ing the favor but not before he has ascertained that the petition 
is based on the truth;

c) executor necessarius, who is charged with the simple duty 
of granting the favor, without any right, per se, to inquire into 
the motivating cause of the petition.4

History. From the fourth century onward, the personal consti
tutions of the Roman emperors were the sole source of law for 
their subjects. When they stated a norm governing all their sub
jects, these norms were called general laws or edicts; but when 
they dealt with matters relating to individual subjects and were 
addressed to the latter or to a magistrate or a judge, they were 
called rescripts. Their value and extent were fixed by successive 
laws and explained by jurisprudence.

When canonists began, in the twelfth century, to treat system-
2 Cf. can. 45, 46. 2 Coronata, op. cit., I, no. 58. * Ibid.
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atically of Roman legal institutes, they adopted into the canon 
law system the doctrine of rescripts. However, the equivalent of 
the rescript existed among canonical institutes prior to that time, 
because even in the first centuries the Roman Pontiffs used to 
receive petitions and requests for guidance concerning either the 
concession of a favor or the defense of a right, and to reply to 
these petitions in writing. The first reply of this kind of which a 
copy has been preserved is one issued by Pope Siricius (385). The 
practice of issuing rescripts became more and more frequent in 
the Middle Ages, and their part in the evolution of ecclesiastical 
legislation cannot be overestimated.5

Today also the Holy See grants dispensations and other favors 
through rescripts. However, in contrast to the exclusive nature 
of the institute as recognized in ancient legislation, even the writ
ten answers of subordinate legislators are called rescripts.0

36-37. The author and the subject of rescripts. 1. Rescripts of 
the Apostolic See as well as of other ordinaries may be sought by 
all who are not expressly forbidden to do so.7 This faculty applies 
to all the baptized faithful, without distinction of sex, status, or 
position. The expression “Apostolic See’’ is to be understood in 
the sense of canon 7.

2. Favors and dispensations of any kind granted by the Holy 
See are valid even when granted to those who are under censure, 
without prejudice, however, to canons 2265, § 2, 2275, 30, and 
2283.® The canons enumerated as exceptions to the general prin
ciple of this canon exclude from such favors the excommunicated 
vitandi and those who through a declaratory or condemnatory 
sentence are excommunicated, suspended, or personally inter
dicted. Even these persons may validly obtain favors from the 
Holy See if the censure is mentioned in the petition and the 
rescript. This formality should not be necessary per se in the case 
of heretics and schismatics, since they are not contemplated in the

• Beste, op. cit., on can. 36, § 1.
• Ibid., § 2.

6 Chelodi, op. cit., no. 75.
7 Can. 36, § 1.
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canons cited as exceptions unless, in regard to certain favors, they 
have incurred infamy of law (infamia iuris)?

Only rescripts of grace granted directly or indirectly by the 
Holy See are the subject of this paragraph of canon 36.10 Rescripts 
of justice in relation to persons who are subject to the enumerated 
censures are governed by canon 1654.

The recommendation of the ordinary of the petitioner, or at 
least his approval, should ordinarily accompany petitions sent 
to the Holy See. In matters of conscience recourse should be made 
to the Sacred Penitentiary ordinarily through the confessor, al
though this is not a matter of obligation.

37. A rescript may be obtained for another person even with
out his consent; and though this person is free to use or not use 
the favor conceded by the rescript, the rescript is nevertheless 
valid before it is accepted, unless otherwise provided in the ap
pended clauses.11

An example of a favor sought and obtained without the con
sent of the interested persons is a sanatio in radice, granting under 
canon 1138, § 3, without the knowledge of either party, a dispen
sation from the law requiring the renewal of matrimonial consent 
and validating the marriage involved.

The person for whom a rescript is sought must be free of the 
impediments mentioned in canon 36.

Evidently one is free to use or not use the favor granted at the 
request of another. But once a dispensation has been issued (e.g., 
from a matrimonial impediment, from the law of fasting), the 
dispensed person is relieved of the obligation of the respective 
law, no matter whether he wishes it or not. The legislator through 
the dispensation has simply relaxed, in respect to him, the obliga
tion of the law involved. Of course, the legislator in granting the

8 Cf. can. 2314 (§ 1, 30) and 2294 (§ 1). However, the authors are not unanimous 
in regard to the conclusion advanced in the text. Cf. Beste, op. cit., on can. 36, 
§ 2; Vermeersch-Creusen, op. cit., I, no. 154; Ayrinhac, General Legislation, no. 
133; Coronata, op. cit., I, no. 61; Cicognani, Canon Law, on can. 36; Augustine, 
op. cit., on can. 36. 10 Coronata, loc. cit. 11 Can. 37.
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favor could require acceptance on the part of the beneficiary 
as a condition of the validity of the grant.

38. The effective date of rescripts. Rescripts by which a favor 
is granted without the requisite ministry of an executor take 
effect from the moment at which the letters were issued; all 
others, from the time of the date of execution.12

The first clause of canon 38 refers to rescripts given in forma 
gratiosa. It provides that these rescripts take effect from the very 
moment they are issued, that is, when they are signed by the 
superior. Its value is evident in these two cases: in determining 
the moment at which one may begin availing himself of the 
favor granted; and in determining which of two contrary re
scripts, whether general or particular, precedes the other, in ac
cordance with the principle of canon 48, § 3.13

The date of the rescript is presumed to coincide with the day 
on which the signature was affixed.

If a condition (e.g., acceptance) to be fulfilled by the grantee 
is appended to a rescript granted in forma gratiosa, the favor be
comes effective only upon the fulfillment of the condition.14

The second clause of canon 38 deals with all rescripts granted 
in forma commissoria, no matter what the commission of the ex
ecutor may involve.

The effective moment of a rescript is required to be known in 
the application of the rule of canon 41, which provides that it is 
at this moment that the reasons alleged in the petition (preces) 
must be true.

39. Appended conditions. Conditions appended to rescripts 
are essential to their validity only when they are expressed by the 
particles, "if, provided” (si, dummodo), or others of the same 
meaning.15

A condition is a circumstance so united with an act that the 
act depends on it. In a wider sense, as used in canon 39, condition

13 Toso, op. cit., on can. 38.
15 Can. 39.

12 Can. 38.
14 Cicognani, op. cit., on can. 38.
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is equivalent to “clause.” The clause may be merely accidental, 
but even in that case failure to comply with its provision would 
make the use of the rescript unlawful, though, of course, not in
valid.115

Conditions may be express or tacit.
There is no unanimity among authors in regard to the clause 

or condition expressed by the ablative absolute. The ablative ab
solute does not always express an essential condition. Its meaning 
must be sought in particular cases in accordance with the stylus 
Curiae17 and after an examination of the subject matter.18

40-42. The universal condition: truth. In all rescripts this 
condition must be understood even when not expressly stated: if 
the request be founded in truth, without prejudice however to 
canons 45 and 1054.10 This condition, express or tacit, is so es
sential that, if the reasons on which the concession 20 of the re
script is based are not true, the rescript is invalid. It matters noi 
whether the lack of truthfulness is owing to good or to bad faith 
or to ignorance.

The exception excludes from the scope of this canon rescripts 
issued with the appended clause, motu proprio, and those con
taining a dispensation from a minor matrimonial impediment.21

41. In rescripts in which no executor is required, the reasons 
on which the concession is based must be true at the moment the 
rescript is issued; in all others, at the time of execution.22

This rule is a practical application of canon 38, the commen
tary of which explains also the text of canon 41.

10 Cicognani, op. cit., on can. 39.
17 The stylus Curiae renders certain the fact that the following clauses appended 

by the Sacred Penitentiary contain essential conditions: audita prius eius confes
sione and in actu sacramentalis confessionis tantum.

18 Vcrmccrsch-Creusen, op. cit., I, no. 159; Beste, op. cit., on canon 39; Coronata,
op. cit., I, no. 62; Woywod, op. cit., I, 24; Cocchi, op. cit., I, no. 102. However, 
cf. Maroto, op. cit., no. 284. 19 Can. 40.

20 According to Coronata (loc. cit.), “preces quibus attendendum est non sunt 
preces supplicationis seu postulationis, sed preces quae in ipso rescripto refer
untur.” 21 Cf. can. 45 and 1054.

22 Can. 41.
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For the validity of the rescript it suffices that the preces be true 
at the prescribed time.23

42. The vices contrary to truth affecting rescripts are subrep
tion, which is the concealment of what should be stated, and ob- 
reption, which is the statement of a falsehood.

1. The concealment of the truth (subreptio) does not prevent 
a rescript from being valid and effective, provided mention was 
made of whatever is demanded for validity by the stylus Curiae.  
The stylus Curiae refers to the stylus not only of the Roman Curia 
but also to that of the episcopal curia. The stylus of the Roman 
Curia designates that mode of transacting business in the Roman 
dicasteries which has been evolved through usages introduced 
by papal constitutions and by custom.  In the ancient legisla
tion it was also commonly accepted that if anything was con
sidered in the Roman Curia as belonging to the validity of the 
act, e.g., the existence or the observance of certain conditions in 
petitions for rescripts, its absence affected validity. What these 
conditions are it is not easy to enumerate in detail, for they vary 
with the different congregations, tribunals, and offices, as well as 
with the subject matter.20 What is necessary to be observed in 
every ecclesiastical Curia is the subject of canons 43, 44.

24

25

27
2. Nor is a rescript invalidated by the allegation of a false

hood (obreptio), provided that the single reason presented be 
true, or at least one of several motivating reasons presented be 
true.28

The causes or reasons alleged for the seeking of a rescript are 
divided by canonists into two kinds: motivating (principal, final) 
reasons (causae motivae), which induce the superior to grant the 
favor; and contributing reasons (catcsae impulsivae), which 
merely facilitate his yielding to the prayer. Sometimes a number 
of contributing reasons alleged concomitantly may obtain suffi- 

23 Cf. Chelodi, op. cit., no. 78. 24 Can. 42, § 1.
25 Taunton, The Law of the Church, p. 599.
26 Ayrinhac, op. cit., no. 137.
21 Cf. also can. 156 (§ 3), 534 (§ 2), 991 (§ 2), 1532 (§ 4). 28 Can. 42, § 2.
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cient weight as to induce the superior to act and thus become a 
motivating reason.

3. Either defect, obreptio or subreptio, occurring in only one 
part of a rescript, does not invalidate another part, if several favors 
are granted simultaneously by the same rescript.20

This principle is also applicable to the case in which of several 
persons favored by a rescript one has made a false statement which 
invalidates the favor. It is invalidated only as to him, not in re
gard to the others. Even though the person making the false state
ment is the sole beneficiary of a rescript, he benefits in regard to 
those favors contained in the portions of the rescript not affected 
by his false statement.

43-44. Effect of refusal on competence of other superiors. A 
favor refused by one sacred congregation or office of the Roman 
Curia cannot be validly granted by another congregation or office, 
or by the local ordinary, though they would otherwise have the 
power to grant it, without the consent of the sacred congregation 
or office from which the favor was first asked, without prejudice, 
however, to the rights of the Sacred Penitentiary in matters of 
conscience.30

The dispositions of this canon are of value in spite of the fact 
that the cumulative competence of the dicasteries in the Roman 
Curia has been suppressed with the result that it seldom happens 
that more than one sacred congregation or office can be ap
proached for the same favor.

An analysis of the text of canon 43 reveals that after a refusal 
by one superior a favor may be validly obtained from another in 
the following cases:

a) A favor refused by one sacred congregation or office which 
was not competent in the subject matter, may be validly obtained 
from another sacred congregation or office without mention of the 
previous refusal.

b) A favor, the request for which, presented to one of the
” Ibid., § 3. M Can. 43.
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sacred congregations or offices, is still pending, can be validly ob
tained from another sacred congregation or office, or even from 
the local ordinary, without mention of the petition already made. 
However, in this case, the provisions of canons 204, § 2, and 1048 
apply, though not affecting the favor’s validity.

c) A favor already refused by one sacred congregation or office 
may be validly requested again from the same sacred congrega
tion or office without mention of the previous refusal.

d) A favor which the Roman Pontiff has refused by an oracu
lum vivae vocis may be requested of the Roman Curia or the local 
ordinary without mention of His Holiness’ refusal.

e) A favor refused by the Roman Curia, the local ordinary, or 
both, may be asked of the Roman Pontiff himself without men
tion of the previous refusals.

f) A favor refused by the local ordinary may be asked of the 
Holy See without mention of the previous refusal.

g) Since canon 43 mentions only the local ordinary as being 
restricted in the use of his power after the specified refusal, a favor 
refused by the Roman Curia may be validly obtained from an 
ordinary of a religious institute or from any other simple ordinary 
without mention of the previous refusal.

Furthermore, an exception is expressly made in this canon for 
the Sacred Penitentiary: a refusal of a favor by one of the sacred 
congregations or offices does not prevent recourse to the Sacred 
Penitentiary without mention of the refusal in matters restricted 
to the internal forum. The contrary, however, is forbidden. A 
favor refused by the Sacred Penitentiary cannot be validly ob
tained from a sacred congregation or office unless the previous 
refusal is mentioned.31

44. 1. No one shall ask another ordinary for a favor refused 
by his own ordinary without making mention of the refusal; if 
mention is made, the second ordinary shall not grant the request 
until he has been informed by the first of the reasons for the re-

81 Cicognani, op. cit., on can. 43.
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fusal.82 However, the violation of this rule does not invalidate 
the rescript.

This rule protects the authority of one’s own ordinary only. 
It does not apply to the refusal of a favor by a superior who is not 
the petitioner’s ordinary.33

Moreover, mention of the refusal is not required if the peti
tioner has recourse to the same ordinary, his successor, or his 
competent superior (e.g., from a provincial superior to a superior 
general).34

2. A favor denied by the vicar general and later obtained from 
the bishop without mention of the refusal is invalid.  In this 
second paragraph of canon 44 the authorities involved are the 
vicar general and the bishop of one and the same diocese. The 
reason for this rule is that the law presumes that it is not the in
tention of the bishop to grant a favor refused by his vicar general 
(although he could do so) in view of the unity of the one common 
tribunal which they constitute.

35

36
A favor refused by the bishop cannot afterward be validly ob

tained from the vicar general without the bishop’s consent, even 
though the refusal is made known.37 The authorities involved 
are again the bishop and the vicar general of the same diocese. 
Obviously, since the vicar general obtains his power subordinate 
to the will of the bishop, he cannot exercise it in opposition to 
the latter.38

45-46. Effects of rescripts issued motu proprio. Rescripts 
granted on someone’s petition with the clause motu proprio are 
valid, even though certain matters which should have been stated 
in the petition are suppressed, unless the single motivating cause 
alleged is false, without prejudice, however, to the provision of 
canon 1054,30 which rules that dispensations from minor matri-

82 Can. 44, § 1.
«3 Vermeersch-Creusen, op. cit., I, no. 157; Ayrinhac, op. cit., no. 141.
84 Cf. however, Vermeersch-Creusen, op. cit., I, no. 157. 88 Canon 44, § 2.
88 Cicognani, op. cit., on can. 44; Augustine, Commentary, I, on can. 44.
st Can. 44, § 2. 88 Ayrinhac, op. cit., no. 141. 80 Can. 45.
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monial impediments are valid even in the case of obreption af
fecting the single motivating cause alleged.

Through appending the clause motu proprio, the superior 
affirms that he concedes the favor requested purely out of gener
osity, just as if he had not been asked for it.40 However, the bene
fit of the clause is limited to cases of subreption (the concealment 
of the truth) and does not extend to total obreption (the statement 
of falsehood) as excluded by canon 42, § 2.

40 Cicognani, op. cit., on can. 45.
41 Can. 46. 42 Cf. can. 1439, § 1.
43 Cf. Coronata, op. cit., I, no. 66; Beste, op. cit., on can. 46. 44 Can. 47.
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46. Rescripts, including those granted motu proprio, given to 
a person incapable by common law of receiving the favor con
tained in it, as well as rescripts issued contrary to a lawful local 
custom or a particular law or the already acquired right of an
other person, are ineffective, unless an express derogatory clause 
is appended to the rescript.41

The incapacity of a person to receive favors may be absolute, 
as was explained in the commentary on canon 36, or relative, that 
is, in regard merely to certain favors.42

The defects enumerated in this canon are said to render the 
rescript ineffective so far as the beneficiary is concerned, not to 
result in the invalidity of the rescript.43

47. Effect of error in rescripts. Rescripts are not invalidated 
by an error in the name of the person to whom or by whom they 
are issued, or by a mistake in the place where the person dwells, 
or by an error concerning the favor itself, provided that, in the 
judgment of the ordinary, there is no doubt as to the identity of 
the person or as to the matter in question.44

It is material errors or mistakes that constitute the subject mat
ter of canon 47, i.e., errors such as occur merely in the writing of 
the rescript.

Judgment concerning an error in the name of the grantee or 
the grantor, or in regard to the subject matter of the rescript, is
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left to the ordinary, that is, the local ordinary or the major supe
rior of an exempt clerical religious institute. It is not necessary 
to recur to the ordinary if the error involves only the address of 
the petitioner, because of the minor importance of the error.45

If it is the single motivating reason which is involved in error, 
the rescript is undoubtedly invalid, as canon 45 provides.

Concerning the external form of rescripts, they bear always:
a) the signatures of both the cardinal presiding over the sacred 

congregation and of the secretary or the assessor or some other 
major official, or, in the absence of the cardinal’s signature, that 
of the secretary or the assessor and that of another official;

b) the seal of the Cardinal Prefect or that of the sacred con
gregation.

48. Conflicting rescripts. 1. Should two rescripts pertaining to 
the same matter be contradictory, the particular rescript prevails 
over the general one in the points that are expressed as particu
lar.  It does not matter whether the particular rescript was is
sued before or after the general one.  If it was granted before 
the general one, then it falls under the principle that a general 
law or provision docs not derogate from a former particular one 
unless an express disposition is made to that effect. If it was 
granted after the general one, then it is considered as an exception 
to the latter,  through the application of the rule, generi per 
speciem derogatur.

40
47

48
4*

A general rescript is one that contains a favor including all 
cases of a given class; a particular rescript is one that concerns only 
one case or a few cases.

2. If both rescripts are particular or general, the rescript issued 
first prevails over that of later date, unless the latter makes express 
mention of the first or the beneficiary of the first has not made use 
of it through fraud or notable negligence.50 This principle in-

48 Vermeersch-Creusen, op. cit., I, no. 163.
40 Can. 48, § 1. 47 Cicognani, op. cit., on can. 48.
48 Cocchi, op. cit., I, no. 106; Ayrinhac, op. cit., no. 143.
48 Reg. 34, R. J., in VI°. 60 Can. 48, § 2.
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volves an application of the rule, qui prior est tempore potior est 
iure.* 1

81 Reg. 54, R. J., in VI°. 81 82 * Coronata, op. cit., I, no. 70.
88 Coronata, op. cit., I, no. 70. 84 Can. 48, § 3.
88 Coronata, loc. cit.

a) The priority of the rescript, whether in forma gratiosa or 
in forma commissoria, is to be judged according to the date of is
suance and not according to the date of presentation to the execu
tor or the ordinary; an exception might possibly be the case of 
a subsequent rescript in forma commissoria which was not only 
executed first but had also fully produced its effects and resulted 
in an acquired right.52

b) How may one know which rescript was issued first, if both 
were granted on the same day? The rescript contains no indica
tion of the moment at which the signature was affixed. Conse
quently two rescripts bearing the same date are regarded as issued 
at the same moment, unless more specific information can be ob
tained through witnesses or through the confession of a person 
holding an adverse interest.53

c) Whether notable negligence or fraud entered into the bene
ficiary’s failure to use his rescript is not always easy to determine. 
The matter must be left to the prudent judgment respectively of 
the ordinary or of the judge.

3. If the two rescripts were issued on the same day, and it is 
not evident which of them was issued first, both are invalid, and, 
if the occasion warrants, recourse must again be made to the 
grantor.54

It may happen that recourse is no longer possible because one 
of the rescripts has already been executed with the result that its 
beneficiary is possessed of an acquired right, while the other 
grantee, through negligence, has lost his right.55

Probably only rescripts issued by one and the same superior 
or by superiors of equal rank should be governed by the rule of 
this canon. Should doubt arise about the priority of rescripts is
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sued by grantors of different rank, the rescript issued by the supe
rior of higher rank should prevail.00 This opinion, however, is 
not unanimously accepted by canonists.

49-50. The interpretation of rescripts. Rescripts must be in
terpreted according to the proper meaning of the words and the 
common rules of the language in which they are written, and they 
must not be extended to cases not expressed therein.57

Canon 49 refers to rescripts whose meaning is clear, i.e., which, 
considering the meaning of the words employed and the language 
used, leave no room for ambiguity or doubt about the nature 
and the number of cases involved. In this event, interpretation 
by way of analogy is not permissible, because quod alicui gratiose 
conceditur, trahi non debet ab aliis in exemplum.68

50. When the wording of a rescript is not clear, a liberal inter
pretation is ordinarily allowed, according to the rule, favores con
venit ampliari66 There are, however, exceptions to this general 
principle.

In case of doubt, rescripts which refer to disputes, or which in
jure the acquired rights of others, or which favor private persons 
against the common law, or which reply to a petition for an eccle
siastical benefice, require a strict interpretation; all others are to 
be interpreted broadly.00

The reason why these four kinds of rescript are subject to strict 
interpretation is evident: rescripts of justice and those adversely 
affecting acquired rights favor one person but tend to the prej
udicing of the rights of others; likewise rescripts which derogate 
from the common law in favor of a private person introduce an 
exception to the law as obeyed by the whole community. There 
is an odious effect apparent in these consequences, and the follow
ing principle finds application to them, odia restringi convenit81 

Lastly, the same principle is applicable to rescripts concerning 
60 Cicognani, op. cit., on can. 48; Cocchi, op. cit., I, no. 106; Coronata, loc. cit.;

Ayrinhac, op. cit., no. 145. Cf. Beste, op. cit., on can. 48. 87 Can. 49.
88 Reg. 74, R. J., in VI°. 60 Reg. 15» R- L >n VI°.
80 Can. 50. 81 Reg. 15, R. J.» in VI°. 
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the acquisition of benefices in order to moderate clerical ambi
tion, preserve justice, and discourage petitions that may be in
discreet.

The enumeration of exceptions in canon 50 is taxative (i.e., re
stricted to the exceptions listed in it); hence all other kinds of 
rescript are to be given a liberal interpretation.

51-59. The execution of rescripts. A rescript of the Apostolic 
See in which no executor is appointed must be presented to the 
ordinary of the petitioner only if this procedure is enjoined in 
the document itself, or a matter of public concern is involved, 
or the existence of certain conditions needs verification.02

a) Only rescripts granted in forma gratiosa fall within the 
scope of this canon.

b) A matter of public concern is one which, at least in some 
measure, pertains to the public welfare, e.g., indulgences, relics, 
titles of honor, insignia.

c) Presentation is prescribed herein only ad liceitatem,03 unless 
the rescript expressly requires presentation ad validitatem.

d) The presentation has the effect of officially informing the 
ordinary that the favor in question has been granted. The ordi
nary places his visum on the rescript together with the date and 
his signature.

e) Even when the rescript itself contains the clause de consensu 
ordinarii loci, the ordinary’s consent is required for its lawful use 
but not for the validity of the rescript.04 This clause must be un
derstood, even if not expressly stated, in rescripts granting the 
faculty for the erecting of the Way of the Cross.05

02 Can. 51. ®3 Coronata, op. cit., I, no. 72. Cf. can. 11.
64 ". . . optandum ut sit expressus [conrenrur], sufficit tamen etiam tacitus vel 

implicitus: et in aliquo casu, quando practice aliter fieri nequeat, sufficit etiam 
consensus prudenter praesumptus.” S. C. Indulg., June 14, 1901, ad 3; Col
lectanea S. Congregationis de Propaganda Fide (2 vols., Rome: Typographia 
Polyglotta Vaticana, 1907), no. 2115; hereafter cited as Coll. S. C. P. F. In the 
case of exempt religious, the consent of their superiors suffices for the use of any 
rescript, but only in their religious houses. Cf. Coronata, op. cit., I, no. 72.

e6S. C. Indulg., Feb. 5, 1841, ad II; Decreta Authentica Sacrae Congregationis
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52. Rescripts given in commissory form must be presented to 
the executor for execution. They become effective only at the 
moment of execution. Under decretal discipline the executor was 
chosen from among ecclesiastical dignitaries, e.g., the canons of 
the cathedral church, prelates regular, canonists, certain qualified 
confessors. The present canon contains no such requirement. 
However, it is the practice of the Holy See to appoint for the exe
cution of rescripts in the external forum Apostolic Legates, local 
ordinaries, and, in cases affecting religious, superiors general; for 
the execution of rescripts in the internal forum the appointment 
is ordinarily given to some approved confessor.

Rescripts for the presentation of which no definite time is 
specified, may be offered to the executor at any time, provided 
delay is owing neither to fraud nor to malice.06

The rule of canon 52 governs all rescripts, whether of justice 
or of grace, in which the intervention of an executor is required.

To determine if the delay in the presentation of a rescript 
of grace involved fraud or malice, the judgment of the executor 
should take into consideration the quality of the person in
volved, the distance he was required to travel, and the nature of 
the subject matter. Rescripts of justice, under the ancient legis
lation, were required, as a general rule, to be presented to the 
judge within a year; if the presentation was delayed beyond this 
term, fraud and deceit were presumed. Authors say that the same 
rule can be considered effective even today, although not in so 
absolute and so strict a sense as in the past.07

53. The executor of a rescript acts invalidly before having 
received the letters and determined their authenticity and integ
rity, unless he has been previously informed of their contents 
by the authority of the grantor.08

a) Since the executor acts as a delegate of the competent supe-

Indulgentiis Sacrisque Reliquiis praepositae ab anno 1668 ad annum 1882 edita 
iussu et auctoritate SS. D.N. Leonis PP. XIII. (Ratisbonae, 1883), no. 286.

60 Can. 52. 67 Coronata, op. cit., I, no. 75. 08 Can. 53.
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rior, he cannot act validly unless he has received the mandate to 
do so from the superior himself, or from some qualified official 
on behalf of the latter, namely, ex officio, auctoritate Sanctae 
Sedis.* 3

60 S. C. S. Off., Aug. 24, 1892; Codicis luris Canonici Fontes cura Emi. Petri Card.
Gasparri editi (9 vols., Romae [postea Civitate Vaticana]: Typis Polyglottis Vati
canis, 1923-1939. [Vols. VII-IX, ed. cura et studio Emi. Justiniani Card. Serddi]),
no. 1159; hereafter cited as Fontes.

70 S. Poenit., 15 ian. 1894, ad I; Coll. S. C. P. F.t no. 1858.
71 Cf. Coronata, op. cit., I, no. 76. 72 Cf. can. 38. Coronata, loc. cit.

b) If the executor acts invalidly before receiving the rescript 
or authentic information regarding it, he is required to proceed 
to a new execution of it when the rescript reaches him.70

c) Even the determination of the authenticity and integrity 
of the rescript is required ad validitatem. The executor must dis
pel all doubt regarding the authenticity of the signature and the 
seal and every suspicion regarding the text.

d) Previous authoritative information may be sought if the 
circumstances warrant it; and it can be sent by telephone, by 
radio, etc.

e) It is probable that the information given to the bishop 
or the vicar general by an official of the diocesan curia who 
has received and inspected the rescript suffices for valid execu
tion.71

f) This canon does not apply to rescripts in forma gratiosa, the 
benefit of which the beneficiary can validly enjoy as soon as he 
receives notification that the rescript has been issued, even though 
the information comes to him through a private message.72

54. 1. If in a rescript the mere office of execution is com
mitted to a person, the execution cannot be refused, unless it is 
evident that the rescript is void in consequence of subreption or 
obreption, or there are conditions in the rescript which the exec
utor knows have not been complied with, or the petitioner is 
so unworthy, in the estimation of the executor, that to grant the 
favor to him would prove offensive to others. In the last case,      60*****
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the executor shall at once notify the grantor and meanwhile with
hold execution.73

78 Can. 54, § i. 74 Cf. supra, p. 69.
78 Coronata, op. cit., I, no. 77. Others, however, do not distinguish between the 

executor merus and the executor mixtus or between the latter and the executor 
voluntarius, so that a certain degree of confusion is not entirely absent in this 
question. Cf. Beste, op. cit., on can. 54, § 1; Chelodi, op. cit., no. 80; Ayrinhac, 
op. cit., no. 149; Vermeersch-Creusen, op. cit., I, no. 170. 70 Can. 54, § 2.
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a) The question involved in this paragraph refers only to the 
necessary executor (executor merus), in the sense explained 
above,  that is, one who is charged with the simple and bare exec
utory ministry, without any obligation of taking cognizance of 
the cause. In other words, the necessary executor is concerned 
only with the actual execution of the rescript and exercises no 
jurisdiction. Having received the rescript and recognized its au
thenticity and integrity, he must, without further inquiry, carry 
it into effect.

74

75
b) However, even the necessary executor can and must deny 

the execution if it is clear and evident, on the very face of the 
matter without any examination or investigation purposely made, 
that the conditions have not been complied with, that the re
script is void, or that the person is unworthy.

c) In determining whether a person is to be considered notori
ously unworthy of a favor, no specific rule is available. The exec
utor, in forming his judgment, is left to a prudent consideration of 
the status and the reputation of the petitioner and to the type of 
favor granted.

2. If in the rescript the concession of the favor is committed 
to the executor, he may grant or refuse it according to his own 
prudent judgment and his conscience.70

a) This paragraph refers to the voluntary (free) or mixed exec
utor, whose office it is to take cognizance of the cause and grant 
the favor in virtue of jurisdiction delegated by the Holy See.

b) Even the voluntary executor cannot giant or refuse the 
favor ad libitum, but his granting or refusing it must be based 78
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on his conscientious judgment after a careful examination of the 
truth of the preces.17

c) The favor is to be conceded or refused in its entirety, as an 
indivisible unity, unless the rescript contains a clause providing 
otherwise.78

55. The executor must proceed according to the norm of the 
mandate, and the execution is invalid unless he fulfills the essen
tial conditions expressed in the rescript and follows the substan
tial form of the procedure required.79

a) The norms of the mandate vary according to the type of 
executor employed (necessary, voluntary, or absolute), as already 
explained, and according to the extent of the rescript: neither 
more nor less shall be granted than is expressed in it.so

b) Those conditions are to be judged essential which are ex
pressed by the particles, si, dummodo, or their equivalent, accord
ing to canon 39.

c) The forum for which the rescript was issued affects the sub
stantial form of procedure; thus, a rescript granted for the in
ternal forum has no juridical value in the external forum.

d) Special attention is to be paid to rescripts emanating from 
the Sacred Penitentiary and to the meaning of the clauses ap
pended to them. The clause, audita prius sacramentali confes
sione, requires that the sacramental confession be heard, but the 
condition is fulfilled even if the confession be sacrilegious or if 
absolution be deferred. The fulfillment of the clause providing 
for the burning of the rescript is not required for the validity of 
the execution.81

56. The execution of rescripts which pertain to the external 
forum must be made in writing.82

a) The written form of execution is necessary not for the valid
ity but for the licitness of the execution  and for the proof of it83

Tr Coronata, op. cit., I, no. 77.
T8 Vermeersch-Creusen, op. cit., I, no. 170; Beste, op. cit., on can. 54, § 2.
T9 Can. 55. 80 Augustine, op. cit., I, on can. 55.
81 Coronata, op. cit., I, no. 77. 82 Can. 56. 88 Coronata, toe. cit.
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in the external forum. If a serious obstacle prevents the execution 
in writing, it can be made orally, e.g., by telephone or telegraph, 
and later consigned to writing to be preserved in the proper 
archives.

b) Generally speaking, this rule is applicable only to rescripts 
pertaining to the external forum. Rescripts which concern the 
internal forum may be executed orally, and ordinarily they are. 
However, in the case of matrimonial dispensations pertaining to 
the extra-sacramental internal forum, the execution is to be made 
in writing; at least an annotation must be filed in the secret regis
ter of the diocesan curia.84

84 Cf. can. 1047. 88 Can. 57, § 1.
88 The ancient discipline allowed the use of a substitute only for the preparatory 

acts. 87 Can. 57, § 2.
88 This would be indicated, e.g., by the use of the following expressions, tibi 

personaliter committimus, tua perspecta prudentia, etc. Cf. Coronata, op. cit., I, 
no. 78. 80 Coronata, loc. cit.

87

57. 1. The executor of rescripts, according to his prudent 
judgment, may appoint a substitute, unless substitution is forbid
den or some person has been designated as substitute.  85*

Substitution has a wider meaning than delegation, and in
cludes not only acts of jurisdiction but also merely ministerial 
acts. Thus the substitute may be charged with the granting of the 
favor or the execution proper, or with the performance of the 
preparatory acts, the recognition of the authenticity and the in
tegrity of the document, the examination of the case, the hearing 
of witnesses and of the parties, etc.80

2. When, however, the executor has been selected for his per
sonal qualifications, he shall not commit the execution to another, 
though he may thus commit the preliminary acts.87

An executor is to be considered chosen on account of his per
sonal qualifications when the rescript expressly states that he must 
personally carry it into effect,88 or when the charge is committed 
and recommended to him as of extreme difficulty and impor
tance.89
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An executor charged with the personal execution of a rescript 
acts unlawfully and invalidly if he appoints another as substitute 
for the execution itself.

58. Any rescript may be executed by the executor’s successor 
in the dignity or office, unless the executor shall have been ap
pointed on account of his personal qualifications.00

a) Thus the power of executing a rescript is transmitted, e.g., 
on the vacancy of a see from a bishop to the chapter of the cathe
dral (or the board of diocesan consul tors), then to the vicar capitu
lar (or administrator),01 and at length to the newly appointed 
bishop.

b) The successor takes charge of the execution at the point at 
which it was left by his predecessor; it is not required that he 
repeat the acts already performed.92

59. 1. Should an executor have made a mistake in the execu
tion or the executions of rescripts, he is permitted to repeat the 
execution in order to repair the mistake made in the previous 
execution 03 or executions.

a) This paragraph refers only to substantial error; otherwise 
the execution is valid, and there is no need to repeat it.04

b) If a substitute appointed by the executor should make such 
an error in carrying the rescript into effect, the right of correct
ing the execution by repeating it pertains to him and not to the 
executor appointed by the Holy See.05

2. Concerning the fees for the execution of rescripts, the pro
vision of canon 1507, § 1, must be observed.00

a) Fees for the execution of rescripts shall be fixed for the en
tire ecclesiastical province.

b) They shall be determined by a provincial council or in 
a meeting of the bishops of the province.

c) For the granting of matrimonial dispensations, no fees are

®° Can. 58. 01 Cf. can. 435, § 2. 92 Coronata, loc. cit.
93 Can. 59, § 1. 94 Toso, op. cit., on can. 59.
93 Coronata, op. cit., I, no. 79. 00 Can. 59, § 2.
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to be exacted; however, a small charge for the necessary expenses 
of the chancery is allowed, unless the dispensation is issued in 
forma pauperum.9*

d) The determination of fees has no force until it has been ap
proved by the Holy See.

Ordinarily, on the back of a rescript issued by the Holy See, 
there is endorsed a determined fee for its execution.

6o-6i. The duration and the cessation of rescripts. Rescripts 
expire or lose their force in the following cases.

a) When the execution is completed; when the conditions are 
fulfilled; when the determined time for which they were granted 
has terminated; in the case of a personal rescript, when the bene
ficiary dies; in the case of a rescript given for the benefit of the 
grantee, when the latter renounces it.

b) When the rescript is revoked. The revocation may be ef
fected by a general law or by a special act of the superior.

1. A rescript which is revoked by a special act of the superior 
remains valid until the revocation has been duly communicated 
to the beneficiary.  The superior competent for this revocation 
may be the one who granted the favor, his successor, or his supe
rior.

98

The notification of the revocation shall be a formal and official 
intimation or declaration, sent by the superior himself or on his 
behalf. It is obviously required only in the case of particular re
scripts.99

2. No rescripts are revoked by a contrary law, unless the law 
itself expressly provides otherwise, or the law was made by the 
superior of the one who granted the rescript.100

A rescript granted by the Holy See is not revoked by a general 
law unless this fact is expressly stated.101 A rescript granted by a 
local ordinary is tacitly revoked by a contrary pontifical law and

07 Cf. can. 1056. 98 Can. 60, § 1.
09 Cicognani, op. cit., on can. 60. 100 Can. 60, § 2.
191 An example of a clause that revokes rescripts is, non obstantibus privilegiis 

vel iuribus quibuscumque; but not, contrariis non obstantibus.
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by a contrary law of a plenary or a provincial council. Likewise 
a rescript granted to an exempt religious by his provincial supe
rior is withdrawn by a contrary law of a general or provincial 
chapter.

When revocation occurs through a contrary law, express or 
tacit, it is not retroactive, and, besides, it becomes effective 
only after the time of the vacation of the law has been com
pleted.102

102 Coronata, op. cit., I, no. 81. 108 Can. 61.
104 Coronata, op. cit., I, no. 82; Toso, op. cit., on can. 61.
105 Cf. can. 215, § 2. 106 Cicognani, op. cit., on can. 61.

Ordinarily a rescript does not lapse with the cessation of the 
power of the authority that granted it, unless the circumstances 
enumerated in the following canon are verified.

61. No rescripts are rendered invalid because of a vacancy of 
the Holy See or of the see of a diocese, unless it should appear 
otherwise from the appended clauses, or unless the rescript con
fers on some person the power of granting a favor to particular 
persons named in it and the execution has not yet reached even its 
initial stage (res adhuc integra).103

a) This canon refers to rescripts of any kind, rescripts of justice 
and rescripts of grace. However, the two exceptions spoken of 
concern only rescripts of grace.104

b) The Apostolic See may be vacant through the death or the 
resignation of the pope. A diocese may be vacant through the 
local ordinary’s death, resignation, transfer, removal, or loss of 
office. Under the term “diocese” in canon 61 are included abbacies 
and prelacies nullius  and, by analogy, even prefectures and 
vicariates apostolic.

105
100

c) Clauses manifesting the intention on the grantor’s part of 
conceding a favor for a time limited to the duration of his own 
life are: ad beneplacitum nostrum, donec voluero; but not the 
clauses, ad beneplacitum Sanctae Sedis, donec revocavero, for the 
reason, in the first of these clauses, that the Holy See never dies 
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and, in the second clause, that the death of the incumbent or the 
vacancy of the office does not constitute a revocation.107

d) The matter ceases to be integra, when some act (at least one 
act) connected with the execution has taken place, even if it was a 
simple preparatory act.108

e) Rescripts of the Sacred Penitentiary lose their force through 
the vacancy of the Holy See only (and this happens very seldom) 
when given in commissory form ad gratiam faciendam, provided 
that execution has not been begun, and only in the case in which 
an appended clause reads, at least equivalently, “facto verbo cum 
SSmo”

62. Rescripts containing privileges. If a rescript contains not 
a simple favor, but a privilege or a dispensation, the provisions 
of the canons in the last two titles of the first book are to be fol
lowed.  These titles deal with privileges and dispensations.100

A simple favor {gratia) is something granted praeter ius but not 
in a permanent manner. On the other hand, a dispensation is al
ways a favor granted contrary to law; and, whereas a privilege 
may be either contrary to or outside the law, it is presumed to be 
permanent.110

107 Coronata, op. cit., I, no. 82; Beste, op. cit., on can. 61.
108 chelodi, op. cit., no. 81; Beste, op. cit., on can. 61; Coronata, loc. cit. Cf. 

however Toso, op. cit., on can. 61.
100 Can. 62. 110 Toso, op. at., on can. 62.



TITLE V

Privileges

92

Canons 63—79

Division. After presenting some preliminary notions regarding 
the nature, the division, and the history of privileges, we shall 
follow the order of the Code, treating of the acquisition (can. 
63-65), the interpretation (can. 66-68), the use (can. 69-74), the 
cessation (can. 70-78), and the proof of privileges (can. 79).

Preliminary concepts. A privilege, objectively considered, may 
be understood in a broad or in a strict sense. In a broad sense, it 
is a generally established law by which some prerogative is granted 
to a certain category or kind of persons or things or places. A 
privilege in this sense is properly a law, and therefore it has a 
perpetual character and needs promulgation but not acceptance 
on the part of its beneficiary. In other words, it is subject to the 
same rules as a law.1 In the pre-Code legislation privileges of this 
kind were called privileges “contained in the Corpus Iuris.” 
Today we may call them analogously privileges contained in the 
Code.

In a strict sense, a privilege is a particular favorable rule (ius 
singulare) given to determined persons or places or things, but 
not in the manner of a law.2 It differs from a privilege considered 
in a broad sense for the following reasons:

1 Cf. can. 119-23 (privileges of clerics); 239 (privileges of cardinals); 370, 613 
(privileges of religious); 614, 625 (privileges of regular abbots); 882, 957, 990, 
1043 f., 1120, 1160, 2252, etc. 2 Coronata, Institutiones, I, no. 85.
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a) because of its subject, which is any type of community or 
even an individual, and not necessarily, as in the case of a privilege 
in a broad sense, a community capable of becoming subject to 
law;

b) because it does not need promulgation, which is necessary 
in the case of a privilege in a broad sense;

c) because, though as a privilege it is presumed to be perma
nent,  it is not necessarily, as is a privilege in a broad sense, per
petual;

3

d) because it is acquired not, as a privilege in a broad sense, by 
law but by rescripts, by prescription, etc.;

e) because, unlike a privilege in a broad sense, it needs to be 
proved;

f) because, unlike a privilege in a broad sense, it is ordinarily 
not abrogated by a general law.4

In either sense, a privilege is definable as a favor enjoying the 
presumption of permanency, contrary to or outside the law, and 
granted by a competent superior.

History. In Roman law, from the period of the XII Tables 
until the end of the Republic, a privilege (privata lex) was a law 
contrary to the liberty of an individual. After that period, a privi
lege was understood to be any rule that was not common; and 
later, a norm by which a particular and favorable right was con
ceded.5

From the Roman law canonical legislation adopted the two 
latter definitions of privilege to designate a privilege both in a 
broad and in a strict sense, though at times it deviated from a 
precise adherence to them.

Classification. Privileges are distinguished according to the fol
lowing subdivisions:

a)with  respect to the passive subject:**
1) real, which affect directly some thing, place, or office; and

• Cf. can. 60, 70. 4 Cf. can. 71.
8 Vermeersch-Creusen, Epitome, I, no. 178.
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only indirectly persons who are connected with the respective 
thing, place, or office;

2) personal, which directly affect a physical person or a deter
mined category of persons;

3) mixed, which affect both persons and things;
b) with respect to law:
1) contrary to law, i.e., derogating from an existing law;
2) outside the law, i.e., granting something beyond the law;
c) with  respect to third persons:**
1) favorable, if the privileges do not prejudice others;
2) odious, if they do prejudice others;
d) with respect to duration:
1) perpetual, if they cease only through an extrinsic cause, e.g., 

through the suppression of the office to which they are annexed;
2) temporary, if they cease per se on the death or loss of office 

of the grantor or the grantee;
e) uwith respect to their contractual origin:
1) remunerative, i.e., based on merit;
2) gratuitous, i.e., granted purely out of benevolence;
3) conventional, i.e., based on a pact;
f) with respect to their purpose:
1) common, i.e., granted to a community or as a public favor;
2) private, i.e., granted to an individual as a private favor;
g) with respect to the manner in which they are granted:
1) not written, i.e., granted by word of mouth (oraculo vivae 

vocis); their validity in the external forum depends on their be
ing proved;

2) written;
h) with respect to the immediacy with which they are granted, 

they may be acquired through:
1) direct concession;
2) communication;
3) custom;
4) prescription.
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63-65. The acquisition of privileges. The source of privileges 
is the legislator, and especially the Roman Pontiff, who can grant 
privileges contrary to and outside not only the common law but 
also the law of every subordinate legislator. A subordinate legis
lator can grant only privileges outside the common law within 
the limits of his jurisdiction. But he may grant privileges both 
outside and contrary to the laws enacted by himself or his prede
cessors.

As to privileged persons, a privilege contrary to law can be 
enjoyed not only by subjects of the legislator who grants it but 
also by strangers and wanderers (vagi) but, in the case of these 
non-subjects, only in matters in which they are also bound by laws 
of local ordinaries.6

• Coronata, op. cit., I, no. 90. T Ibid. 8 Can. 63, § 1.
’Taunton, The Law of the Church, p. 504. Cf. Augustine, Commentary, I, on 

can. 79.

A privilege outside the law can be granted in every case even 
to non-subjects, but only within the limits of the superior’s juris
diction.7

The manner in which privileges are acquired is stated in canon 
63«

1. Privileges can be acquired not only by the direct concession 
of a competent authority and by communication, but likewise by 
legitimate custom or prescription.8

a) The more common manner of acquiring privileges is direct 
concession, which is effected either motu proprio or in response 
to a request (ad instantiam), in either case orally or through a 
written document. Confirmation in forma specifica or ex certa 
scientia is equivalent to direct concession. Confirmation of this 
kind confers a new ius and has the quality of a grant de novo giv
ing validity to privileges which would otherwise be null. On the 
contrary, confirmation in forma communi leaves matters as they 
were and introduces no new ius.*

b) Communication of a privilege, as a means of acquisition, 
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is the participation in the privilege directly granted to another 
with the consent of the grantor. Canons 64 and 65 deal with this 
method of acquiring privileges.

c) Custom can be a means of acquiring privileges only in a 
broad sense, either contrary to or outside the law; as a source 
of privilege it must enjoy all the conditions required for its own 
legitimacy.10

d) Prescription has a twofold aspect: it is a means of acquiring, 
through the lapse of a juridically specified period, both exemp
tion from the law and the enjoyment of goods and rights.  Pre
scription profits not only moral persons but also individuals. It 
is a means of acquiring privileges in a strict sense. As a canonical 
institute, it is governed by canons 1509-12. There are certain 
types of property and objects to which it cannot be applied.

11

12

10 Cf. our commentary on custom, p. 55.
11 Cf. can. 1508. 12 Cf. can. 1509. 13 Can. 63, § 2.
14 Taunton, op. cit., p. 506. 15 Cf. can. 65.

2. Centenary or immemorial possession creates a presumption 
that a privilege has been granted.13

This presumption frees the possessor from the burden of prov
ing his privilege, but since it is a mere praesumptio iuris, it ceases 
if the existence of the privilege is disproved.

64. Communication, as has been indicated, is a means through 
which a privilege may be acquired through participation in it 
after it has been directly granted to another.14

Communication may be perfect or imperfect (in forma aeque 
principali or in forma accessoria): in the case of the former, it 
gives to the participating beneficiary absolute enjoyment of the 
privilege independently of the existence of the privilege origi
nally granted; in the case of the latter, the communicated privi
lege shares the fate of the original privilege.15

In the communication of privileges, even in forma aeque prin
cipali, those privileges only are to be considered imparted which 
have been granted to the first beneficiary directly, permanently, 
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and without special relation to a certain thing or person; more
over, the capacity of the receiving subject must be considered.16

18 Can. 64. 1T Coronata, op. cit., I, no. 92. 18 Cf. can. 613.
19 Augustine, op. cit., I, on can. 64; Coronata, op. cit., I, no. 92.
29 Can. 65.

The terms of this provision of canon 64 apply to both perfect 
and imperfect communication of privilege.

a) A privilege is granted directly when the concession is made 
by the superior to the grantee himself, not through another, 
whether the grant was made orally or in writing. Therefore com
munication of a privilege may no longer be effected successively, 
that is, not through communication by a beneficiary who himself 
enjoys the privilege through communication, through custom, or 
through prescription, unless, in the case of the last, enjoyment of 
the privilege through prescription justifies the presumption of 
a direct concession.17

b) Likewise there can be no communication of privileges 
which have been granted only for a limited time; or

c) granted to an individual (privilegia singulariter personalia, 
e.g., the use of the cappa magna permitted to an abbot on account 
of his personal merit), to a certain place (e.g., the title of minor 
basilica to a monastic church), or to a specified object (e.g., a statue 
of a saint).

d) Lastly, communication of privileges supposes always that 
the person to whom it is made is capable of enjoying the privi
lege communicated. Evidently nuns who ordinarily share the 
privileges of monks and regulars  are not capable of having com
municated to them the faculties of absolving or dispensing or 
preaching.

18

19
65. Privileges acquired by communication in forma accessoria 

are increased, diminished, or lost ipso facto if, in the principal 
grantee, they are increased, diminished, or lost; it is otherwise 
if they are acquired by communication in forma aeque princi
pali™
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66—68. The interpretation of privileges, i. Habitual faculties 
which are granted forever or for a limited time or for a definite 
number of cases are considered privileges outside the law.21 
Therefore they are to be interpreted and applied according to the 
rules governing such privileges.

A faculty, strictly speaking, means a special power which a 
competent superior having jurisdiction grants to a subject to do 
something in the internal or the external forum validly or law
fully or, if not actually needed for valid or lawful action, with 
a safe conscience.22

Habitual or general faculties are those which are granted in 
favor of indeterminate persons, whether permanently or for a 
limited time; particular faculties, on the other hand, are granted 
in favor of definite persons or particular cases. Canon 66, § i, is 
concerned with habitual faculties.

Habitual faculties are granted ad instantiam by the Sacred 
Congregation for the Propagation of the Faith in favor of districts 
subject to it; by the Sacred Consistorial Congregation in favor 
of districts subject to the common law; and by the Sacred Peni
tentiary for the internal forum.

Habitual faculties may be subdelegated, if they are capable of 
subdelegation, by those, and only those, to whom they are granted, 
that is, by all whom the Code designates by the name “ordinary,” 
and consequently by prefects and vicars apostolic and their dele
gated vicars and successors in office.23 Special attention in regard 
to the extent and the use of habitual faculties is to be paid to the 
clauses contained in the document granting them.

The clause, “uti tantum valeant intra fines suae iurisdidionis” 
is to be understood as meaning that the faculties shall be exercised 
only in behalf of subjects residing at that very moment in the 
superior’s territory; however, the superior exercising the facul
ties may himself be outside his territory.

22 Taunton, op. cit., p. 339.21 Can. 66, § 1.
23 Coronata, op. cit., I, no. 97.
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The clauses, “easque gratis et sine mercede exerceant” and 
“facta mentione apostolicae delegationis” do not oblige under 
penalty of nullity.24

2. Unless they were granted on account of personal qualifica
tions or expressly provide otherwise, habitual faculties granted 
by the Apostolic See to a bishop or to others mentioned in canon 
198, § 1, do not expire with the expiration of the authority of the 
ordinary to whom they were granted, even though he may have 
begun to use them, but are transmitted to the ordinaries who 
succeed him in office; moreover, faculties given to the bishop are 
granted also to the vicar general.26

Habitual faculties, generally speaking, are granted to the office, 
not to the incumbent, even if the document is addressed directly 
to his person. Therefore his successor is authorized to continue 
to use them, according to the maxim, is qui in ius succedit alterius, 
eo iure, quo ille, uti debebit.20

Bishop and vicar general constitute one tribunal; hence the 
legislator wisely states that faculties granted to bishops are also 
given to their vicars general. The same is to be said for the vicars 
delegate of all superiors of missions, even of those missions not 
yet enjoying the rank of prefectures apostolic.27

3. A faculty granted by the Holy See includes also all the 
powers necessary for its exercise; hence in the faculty of dispens
ing there is included the power of absolving from ecclesiastical 
penalties if it happens that they prevent the granting of the dis
pensation, but this absolution may be given only when it is neces
sary to permit the dispensation to be received.28

This norm accords with the rules of law, cui licet quod est plus, 
licet utique quod est minus and in toto partem non est dubium 
contineri.20 It would be vain to grant a faculty without the powers 
necessary for its exercise.

24 Ibid. 26 Can. 66, § 2. 28 Reg. 46, R. J., in VI*.
27 Cf. AAS, XII (1920), 120; Vermeersch-Creusen, op. cit., I, no. 182; Beste, 

Introductio in Codicem, on can. 66, § 2. 28 Can. 66, § 3.
20 Reg. 53 and Reg. 80, R. J., in VI®.
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67. A privilege must be interpreted according to its wording 
and must be neither extended nor restricted.30

As faculties depend upon the will of the grantor, their terms 
must be carefully studied. If any portion of them seems obscure, 
a correct interpretation is to be sought. Though the interpreta
tion of privileges follows the general rules of interpretation, and 
especially the rules for the interpretation of rescripts, a particular 
rule is stated in this canon; namely, in the case of privileges a 
declarative interpretation alone is admitted: privileges must 
not be extended to similar cases nor restricted. That which is 
granted as a favor to one person does not establish a precedent for 
others.31 Moreover, the use of privileges must be in harmony with 
the existing practice of the Roman Curia (with the stylus Cur
iae).32

68. In case of doubt, privileges must be interpreted in accord
ance with canon 50, but always in such a way that some benefit 
derives to the grantee from the good will of the grantor.33 Other
wise the superior’s concession would be of no value.

69—70. The use of privileges. The use of a privilege supposes, 
first of all, that the conditions essential to the effectiveness of privi
leges have been met.

a) Privileges granted by law go into effect simultaneously with 
the law, generally after the period known as the vacatio legis 
which follows promulgation.

b) Privileges granted by rescript may be in forma gratiosa or 
in forma commissoria: in the first case they become effective al 
the very moment the rescript is issued, and no previous acceptance 
on the grantees part is required; in the second case they go into 
effect as soon as the execution is performed.34 Moreover, the con
cession of the privilege must be directly reported to the grantee 
by the grantor or by one acting at his order. However, for the

30 Can. 67. 81 Reg. 74, R. J., in VI°.
82 Taunton, op. cit., p. 340; Coronata, op. cit., I, no. 97.
33 Can. 68. Cf. our commentary on can. 50.
84 CL Toso, Commentaria, on can. 69.
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licit use of the privilege, the grantee needs to know only that 
the privilege has been granted.35

c) Privileges acquired by custom become effective as soon as 
the custom acquires the force of law.

d) Likewise privileges acquired by prescription enjoy juridic 
value from the moment that the term required for the completion 
of prescription has elapsed, provided, of course, that all the condi
tions juridically required for the effects of prescription have been 
fulfilled.

e) Per se privileges obtained oraculo vivae vocis are effective 
as soon as granted, but in the external forum their use is governed 
by a special rule.30

No one need make use of a privilege given him for his benefit 
alone unless the obligation to use it arises from some other 
source.37

a) This canon explicitly states that no one is obliged to use a 
privilege singulariter personale. This provision is in accord with 
the rule of law, quod ob gratiam alicuius conceditur, non est in 
eius dispendium retorquendum.38 Thus a priest who cannot leave 
his residence on a holyday of obligation is not obliged to use a 
privilege which would permit him to celebrate Mass in his private 
chapel.30 However, an obligation to make use of the privilege 
may arise from other sources than that of the privilege itself, e.g., 
because of a pact, of charity, of piety. A confessor who possesses 
the faculty of absolving from reserved sins is obliged to make use 
of this faculty, if necessary, in favor of a disposed penitent whose 
confession he has agreed to hear. Not to mention the fact that the 
confessor has received this faculty, not for his own benefit but for

35 Coronata, op. cit., I, no. 98. 80 Cf. can. 79.
87 Can. 69. 88 Reg. 61, R. J. in VI°.
80 Cocchi, Commentarium, I, 119; Coronata, op. cit., I, no. 99. A contrary opin

ion is held by Cicognani (Canon Law, on can. 69), Toso (op. cit., on can. 69), 
Ayrinhac (General Legislation, no. 161), and Beste (Introductio in Codicem, on 
can. 69). Likewise “the privilege of anticipating Matins and Lauds on the 
previous day does not oblige the priest to anticipate even though he knows that 
he will not be able to say the office on the next day.” Woywod, Commentary, I, 33.
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the benefit of others, the penitent has acquired a right to receive 
absolution according to the faculties possessed by the confessor.40

b) Implicitly this canon states that a private person is obliged 
to make use of a privilege which is granted for the benefit of the 
community or the class of persons to which the grantee belongs. 
Thus a cleric must make use of his privilegium fori. It can also 
happen that a community should make obligatory on its members 
the use of a privilege which it has obtained, e.g., the recitation 
of the monastic office by monks.41

70. A privilege must be considered perpetual unless the con
trary is evident.42 In other tvords, when the superior in granting 
a favor does not make an exception which it was in his power to 
make, the favor itself is to be ruled by the maxim, decet concessum 
a principe beneficium esse mansurum.43 Moreover, since a privi
lege, as to duration, should be regarded in the same light as a law, 
no limitation as to the time of its existence is to be presumed. 
That a privilege is not permanent may be shown by an explicit 
statement in the grant itself or by a stated limitation covering 
a specific number of cases.

71—78. The cessation of privileges. Privileges granted by the 
Code are revoked by a contrary general law.44 Therefore no ex
plicit clause of revocation is required. The reason is that such 
privileges themselves pertain to the common law and are there
fore presumed "not to be juridically unknown to the legislator 
in his enactment of a contrary law.

This rule extends to all general privileges whether contained 
in the Code or not. As a matter of fact, all privileges granted by 
general law were restricted to those contained in the Code at 
the time of its promulgation; if they were omitted, they were to 
be considered suppressed. On the other hand, new privileges

40 “Erat quidem liber confessiones audire vel non audire, confessione tamen 
audita, ex quasi contractu absolvere debet poenitentem dispositum  Coronata, 
op. cit., I, no. 99.

**

41 Cf. Vermeersch-Creusen, op. cit., I, no. 184. 42 Can. 70.
48 Reg. 16, R.J., in VI°; Cicognani, op. cit., on can. 70. 44 Can. 71.
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granted by general law after the promulgation of the Code are 
required to be inserted in it.45

In order to effect revocation the general law must be so evi
dently contrary to the privilege as to be completely inconsistent 
with it. Furthermore, the contrary general law, to effect revoca
tion, must be promulgated and must have become effective after 
the term of the vacatio legis. Eventually the contrary general law 
will be inserted in the Code in its proper place.40 In regard to 
revocation, the answers of the Pontifical Commission for the 
Interpretation of the Canons of the Code are equivalent to a 
general law.47

A similar rule is applicable to privileges granted by subordi
nate legislators. They are revocable through a contrary general 
law enacted by them or their lawful successors.

Canon 60 governs the revocation of other privileges; that is, 
they may be revoked by a particular act of the superior, of which 
the beneficiary is duly notified, or by a contrary law containing 
a clause expressly providing for revocation. Moreover, privileges 
granted by a subordinate ordinary are revoked by a contrary law 
enacted by his superior.

A merely gratuitous privilege can be revoked ex iusta causa; 
remunerative privileges cannot be revoked except for grave rea
sons; privileges partaking of the nature of a contract (conven
tional privileges) can be revoked only for a very grave cause con
nected with the common good, provided that compensation shall 
be made for any injury inflicted by the revocation.48 The pope 
can always validly revoke ecclesiastical privileges, even to the 
extent of acting against these norms.40

72. 1. Privileges cease by renunciation which has been ac
cepted by the competent superior.50 Renunciation means some-

45 Cf. can. 6, i° and 6°. Toso, op. cit., on can. 71; Beste, op. cit., on can. 71.10 Cf. Motu proprio, Cum iuris, Sept. 15, 1917 (published in the Code, following the preface). 47 Coronata, op. cit., I, no. 100.
48 Taunton, op. cit., p. 508. 49 Coronata, loc. cit.
80 Can. 72, § 1.
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thing more than non-use. Renunciation must be accepted by a 
positive act of the competent superior. Therefore, in the absence 
of such acceptance, the grantee may continue using his privilege 
or even withdraw his renunciation.

2. Any private person may renounce a privilege granted in his 
own favor.81 This paragraph refers to privileges granted to phys
ical persons for their own benefit only. These privileges affect the 
beneficiary exclusively.

3. A privilege granted to a community, a dignity, or a place 
may not be renounced by private persons.82 The wording of this 
paragraph (non licet) per se suggests that such a renunciation 
would be simply illicit and not invalid. In practice, the superior 
would control the situation by his acceptance of the renunciation 
or by his refusal to accept the renunciation. However, some 
authors include “non-use” in the term “renunciation” as contem
plated by this paragraph.83

4. Even a community or aggregate body is not free to renounce 
a privilege granted in the form of a law, or, in any case, if the 
renunciation should work harm to the Church or to others.84

Privileges granted by way of law, whether general or particu
lar, share in the juridic force of the law itself; therefore those 
subject to the law have no power at all to derogate from or to 
abrogate privileges thus conferred.88

73. Privileges do not cease to exist upon the extinction of the 
grantor’s authority, unless they were granted with the clause ad 
beneplacitum nostrum or its equivalent,  e.g., durante pontifi
catu meo, quamdiu mihi placuerit, donec voluero. Privileges 
granted with the clauses usque ad beneplacitum S. Sedis or donee 
revocavero cease only on explicit revocation. The grantor’s au
thority can cease in many ways: by death, resignation, removal, 
deposition, transfer, etc.

80

n Ibid., §2. «Zind., §3.
“ Vermeersch-Creusen, op. cit., I, no. 185. m Can. 72, §4.
S5 Beste, op. cit., on can. 72, § 4. s« Qan
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74. A personal privilege follows the person and ceases with 
that person.07 A privilege is said to be personal when it is directly 
and exclusively granted to a physical person. It follows the per
son everywhere so that it can be used in any place, unless it is 
modified by a limitation to a particular territory. Moreover, it 
is not transferable and it cannot be extended to include others.

It ceases with the beneficiary and does not pass to his heirs or 
successors. The reason is evident: personal privilege and person 
are strictly connected, such a privilege has its foundation in the 
person and therefore exists only as long as the foundation exists. 
Therefore when the person dies, the privilege dies.58

75. Real privileges expire upon the complete destruction of 
the thing or place; local privileges, however, revive if the place 
should be restored within fifty years.09

a) Included in the norm of this canon are not only real privi
leges but also mixed privileges and privileges communiter per
sonalia which are conferred by a general law of the Code.60

b) In the case of a positive doubt whether a privilege is per
sonal or real, it is to be considered personal if odious; real, if 
favorable.61

c) The destruction of a thing or a place can be effected in many 
ways, but the rule of this canon is to be applied only to a lawful 
destruction or extinction, which may happen, e.g., by the decree 
of legitimate authority; by natural collapse; by the fact that there 
has been no membership in a moral personality for more than a 
hundred years.62 If a thing or a place is destroyed by unjust vio
lence, the annexed privilege does not expire, although it can be 
suspended.03 However, even if the destruction of a thing or a place

07 Can. 74. This canon quotes almost literally Reg. 7, R. J., in VI°.
58 Toso, op. cit., on can. 74. 59 Can. 75.
00 Coronata, op. cit., I, no. 104.
01 Toso, op. cit., on can. 75; Cicognani, op. cit., on can. 75.
62 Cf. can. 102.
03 “Tunc enim si locus naturali interitu interierit, e.g., fortuito incendio aut 

terraemotu, tunc privilegia reviviscunt si reaedificetur intra quinquaginta annos; si 
vero vi iniusta, e.g., iniusta usurpatione auctoritatis civilis aut militaris tempore
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was effected by unjust violence, if it is absolute, i.e., without hope 
of restoration, the privilege annexed ceases to exist also in that 
case.

76. By non-use or contrary use a privilege not onerous to others 
does not cease.64

a) Non-use is verified in the case of affirmative privileges and 
takes place when a person omits to do acts which in accordance 
with his privilege he could do, e.g., celebration of Mass in a church 
by a priest who enjoys the privilege of celebrating Mass in his 
home. Contrary use is verified in the case of negative privileges 
and takes place when a person does what in accordance with his 
privilege he could omit, e.g., recitation of the Breviary by a priest 
who by privilege enjoys exemption from that obligation.65

b) Non-onerous privileges are the merely favorable privileges, 
namely, those which do not create a burden for others or cause 
damage to them.66 These privileges do not cease by non-use (i.e., 
favorable affirmative privileges) or by contrary use (i.e., favorable 
negative privileges), because the grantee can have good reasons 
for not availing himself of the benefits of his favor. His privilege 
is considered a permanent favor.67 Tacit renunciation of it is not 
admitted and the law explicitly declares that no one is obliged to 
make use of a privilege granted for his benefit only.68

Privileges which create a burden for others or cause damage to 
them may cease (through non-use or contrary use) in the case of 
legitimate prescription or tacit renunciation.69

a) Onerous privileges which are also affirmative (e.g., the right 
of option in the case of benefices) cease by non-use; those which 
are negative (e.g., the exemption from taxes or from the jurisdic
tion of a definite superior) expire by contrary use.

b) Non-use, to effect the cessation of an onerous privilege, must

belli destructio facta sit, tunc privilegium reviviscere videtur etiam ultra illud tempus, si locus iterum aedificetur.” Coronata, loc. cit. 04 Can. 76.65 Maro to, Institutiones, no. 301. 00 Augustine, op. cit., on can. 76.67 Cf. can. 70. 68 Cf. can. 69. 60 Can. 76.
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occur in this fashion: the beneficiary, having occasion to use the 
privilege, must knowingly, spontaneously, and voluntarily fail to 
avail himself of it. Similarly the contrary use of an onerous privi
lege must be deliberate, spontaneous, and voluntary.70

c) The prescription that cancels an onerous privilege must be 
legitimate with respect to appropriate subject and object (i.e., 
the privilege must be such as can be renounced), to the requisite 
period of time, and to the other required conditions.

d) Tacit renunciation is presumed if the non-use of an affirma
tive onerous privilege continues for a notable period of time, e.g. 
ten years.71 Likewise tacit renunciation is presumed if acts of use 
contrary to a negative onerous privilege are continuously per
formed over a long period of time.

e) If all these conditions concur, then in virtue of previous 
consent given by the legislator in this canon, the renunciation is 
accepted by the competent superior as soon as it may be presumed 
to have been made.72

77. A privilege also ceases if in the course of time circumstances 
change to such a degree that, in the judgment of the superior, the 
privilege becomes harmful or its use illicit; it ceases also through 
the lapse of the period of time or the completion of the number 
of cases for which it was granted; without prejudice, however, to 
the provision of can. 207, § 2.73

a) The superior authorized to judge concerning the change of 
circumstances is the one who granted the privilege, his superior, 
and his successor.

b) Although the words of this canon do not explicitly assert 
it, probably the privilege expires per se, that is, affected by the 
very nature of the circumstances, as soon as it becomes harmful 
or its use illicit. The judgment and the sentence of the superior, 
as required by the canon, should be regarded merely as an authen-

70 Taunton, op. cit., p. 507; Chelodi, De personis, no. 85; Beste, op. cit., on can. 
>jQt 71 Coronata, op. cit., I, no. 105.

72 cf. can. 72, § 1; Vermeersch-Creusen, op. cit., I, no. 185; Beste, op. cit., on 
can. 76. 7i Can. 77.
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tic declaration of the expiration which has already taken place.74
c) In the case of common error, the use of a temporary privilege 

is valid, even in the external forum, beyond the time for which 
it was granted or after it has been used in the number of cases 
specified in it.75 Apart from the case of common error, its use in 
the external forum is always invalid and illicit. However, canon 
207, § 2, provides, for the internal forum only, that an act per
formed through error due to inadvertence, after the expiration 
of the necessary delegation, is not null.

78. A person who abuses the power granted him by privilege 
merits deprivation of the privilege; and the ordinary shall not 
fail to notify the Holy See if anyone grievously abuses a privilege 
which it has conferred on him.76

a) Per se abuse of a privilege does not annul it, but does so only 
when followed by a sentence, at least declaratory, issued by the 
judge authorized to do so.77

b) Generally speaking, to abuse is to turn something to an
other purpose than that for which it was intended.78 The abuse 
of a privilege may occur in several ways: e.g., through the exten
sion of its use beyond the limits of grant or by making of it an 
occasion of sin.70

79. The proof of privileges. Although privileges orally granted 
by the Holy See may be used in the forum of conscience, no one 
may claim the use of any privilege against anyone in the external 
forum, unless he can prove that the privilege was legitimately 
obtained.80

a) This canon refers to the oracula vivae vocis, that is, con
cessions of privileges granted by the pope (or by some competent 
prelate of the Roman Curia) by word of mouth without writing.

b) Even if the concession of these privileges cannot be proved, 
they can be used without restriction in the internal forum,

7*  Coronata, op. cit., I, no. 106. 76 Can. 209. 76 Can. 78.77 Augustine, op. cit., I, on can. 78; Coronata, op. cit., I, no. 107; Cocchi, op. cit., I, no. 122. 78 Taunton, op. cit., p. 10.7® Beste, op. cit., on can. 78. 80 Can. 79.
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whether sacramental or extra-sacramental; they can be used also 
in the external forum if no one offers opposition to their use.81 
The reason for this principle is that the substantial foundation of 
the privilege lies in the consent of the grantor, not in the proof 
that a grant was made.

c) Proof that a privilege was granted may be established 
through a witness who may testify either regarding a direct con
cession or regarding the acquisition of title by prescription; evi
dently it may be established also by a document authenticated by 
one who is ex officio authorized to certify its authenticity. Cardi 
nals enjoy this authorization.82

81 Cicognani, op. cit., on can. 79.82 Cf. can. 239, § 1, 170. “Nihilominus quia decursu temporis [privilegia] per 
vivae vocis oracula multiplicibus abusibus ansam praebuerunt, pontifices iterato 
ea omnia revocaverunt, adeo ut eorum fata satis incerta maneant.” Beste, op. cit., on can. 79.
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Canons 80-86

Division. In this last title of the first book, the Code treats of 
dispensations, considering in turn the authority granting them 
(can. 80-83), the reasons required for their concession (can. 84), 
their interpretation (can. 85), and their cessation (can. 86). We 
prefix a short introduction about the nature, the division, and 
the history of dispensation.

Preliminary concepts. Dispensation is the relaxation of the law 
in a particular case made by a competent superior for a special 
and sufficient reason.1

1 Wernz, Ius decretalium, I, no. 120.* Coronata, Institutiones, I, no. 108; Chelodi, De personis, no. 88.* Maroto, Institutiones, no. 302; Coronata, op. cit., I, no. 109.
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a) A dispensation always supposes a contrary law which, after 
the granting of the dispensation, remains in force for the rest 
of the community, while its efficacy is suspended or withdrawn, 
ab extrinseco, in the particular case affected by dispensation.

b) Per se a dispensation is always transitory and essentially 
negative. Since it is not granted ex iustitia, though for a just cause, 
it can be revoked.2

c) A dispensation requires the actual intervention of the will 
of the superior relaxing the law, that is, granting a release from 
the obligation imposed originally by a similar intervention of 
his will. A dispensation cannot be presumed.3
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d) The right to dispense requires the possession of jurisdic
tion. Therefore only a lawful superior enjoying jurisdiction can 
grant a dispensation.

e) A dispensation may be distinguished from
1) a simple grace, which is a transitory favor outside the law;4
2) a privilege, which is a favor contrary to or outside the law, 

per se enjoying permanence;
3) epikeia, which is a judgment made on the private authority 

of a private person concerning the suspension of a human law in 
a particular case; 5

4) absolution, which affects the past, supposes a culpable trans
gression of the law, frees from sins and censures, and, once given, 
cannot be revoked; 6

5) excuse, by which, in a particular case, a subject is allowed, 
without any actual intervention of the superior, to declare him
self immune from the obligation of the law;

6) licence or permission, which allows a subject to act rather 
in accordance with the law; in other words, it is an authorization 
to do what is permitted by the law itself, e.g., to celebrate three 
Masses on All Souls’ Day.7

Classification. Dispensations are distinguished as follows: 8
a) with respect to their cause they are due (necessary) when 

they are based on a weighty motive, e.g., on great value to or the 
grave necessity of the Church, and as such can hardly be refused; 
permissive (voluntary, free) when they are based simply on a just 
cause;

b) with respect to the mode of issuance they are explicit when 
they are issued by the superior in clear terms or acts; implicit 
when manifestly contained in another fact, e.g., in the act by
4Cf. can. 62 and our commentary supra, p. 91. Cf. Toso, Commentaria, on can. 62. 6 Coronata, op. cit., I, no. 109.0 Beste, Introductio in Codicem, on can. 80; Cocchi, Commentarium, I, no. 125; Coronata, op. cit., I, no. 109.7 Vermeersch-Creusen, op. cit., I, no. 187; Maroto, op. cit., no. 302.8 Taunton, The Law of the Church, p. 294; Coronata, op. cit., I, no. 109; Cicog’ nani. Canon Law, p. 831; Maroto, op. cit., no. 303.
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which a superior knowingly and willingly grants an office to a 
subject who, he knows, is not qualified under the law for its en
joyment;

c) with respect to their scope they are singular when they are 
granted to a particular person for one act only, e.g., a dispensa
tion from the law of abstinence for a determined day, or when 
they free a particular person from the obligation of a law which 
is of such a nature that, once the dispensation is granted, the re
laxation of the law is final in the case of the beneficiary, e.g., a dis
pensation from an irregularity in the matter of holy orders; they 
are multiple when they are granted to several persons with the 
effects just enumerated in regard to singular dispensations, e.g., 
for the benefit of a whole parish or diocese; continuous {habentes 
tractum successivum) when they relax, for several successive in
stances, the obligation of a law that per se is repeatedly renewed, 
e.g., a dispensation from the recitation of the Breviary for a 
month;

d) according to other distinctions dispensations are: personal, 
real, and mixed; valid, invalid; licit, illicit; total and partial. The 
meaning of these terms is obvious.

History. The first dispensations recorded by Church history 
were those by which a permission was granted to persons who had 
transgressed an ecclesiastical law in the de facto acquisition of 
a right to enter into the lawful enjoyment of it {dispensatio post 
factum). Thus Pope Melchiades in 313 permitted several bishops 
ordained by Donatists to retain their episcopal dignity and to 
exercise the functions pertaining to it. Likewise Pope Siricius in 
385 allowed the exercise of their orders to certain Spanish clerics 
who had been unlawfully ordained. In the eighth century are 
found the first examples of dispensations in the strict sense {dis
pensatio ad faciendum). Thus Charlemagne in 794 claimed he 
had obtained from the Roman Pontiff a dispensation from the 
law of residence in favor of several bishops which permitted them 
to live in the royal palace.
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In the first three centuries every bishop could grant dispensa
tions in his own diocese. In the fourth century dispensations were 
granted, for the most part, by provincial synods; but from that 
time on, dispensations were granted by the Roman Pontiff to the 
universal Church. However, only in the eleventh century was 
the faculty of the Roman Pontiffs of dispensing in relation to the 
universal Church adequately established as exclusive.®

80—83. The source of dispensation. A dispensation, i.e., a re
laxation of the law in a particular case, can be granted by the 
legislator, his successor, and his superior, as well as by a person 
to whom they have given the faculty of dispensing.10

a) The first clause of this canon gives the definition of dispensa
tion: besides the general explanation already given above, it is 
worth adding that even a continuous dispensation (habens trac
tum successivum), i.e., covering a series of acts the obligation to 
perform which is repeatedly renewed, is considered a relaxation 
of the law in a particular case.11

b) The power of dispensing may be proper or participated, 
depending on whether it is possessed by the lawgiver, his succes
sor, and his superior, or by a person either delegated by them 
(delegated power) or accorded it in virtue of his office (ordinary 
but participated power). Even in the case of participated power, 
whether delegated or ordinary, the participating person must be 
capable of receiving jurisdiction.12

81. Ordinaries subordinate to the pope cannot dispense from 
the general laws of the Church, even in a particular case, unless 
this power has been granted to them explicitly or implicitly, or 
recourse of the Holy See is difficult while there is danger of grave 
harm in delay. Furthermore, the dispensation requested must be 
one which the Apostolic See usually grants.13

a) The Roman Pontiff by his proper ordinary authority can

• Cf. Wernz, op. cit., I, 121; Chelodi, De personis, no. 86.10 Can. 80.  Cicognani, op. cit., commentary on can. 80.11
12 Coronata, op. cit., I, no. 111.  Can. 81.18
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dispense from all ecclesiastical and Apostolic laws; by vicarious 
authority and with a just cause he can dispense also in those obli
gations of divine and natural law in which the obligation depends 
upon a previous free consent of the human will, e.g., from vows, 
from religious profession, from ratum et non consummatum 
marriage. It is disputed among authors whether such relaxations 
of the divine law are properly speaking dispensations given in 
virtue of vicarious power granted by Jesus Christ to the Church; 
it is held by some that they consist rather in the direct invalidating 
of a human act upon which the obligation deriving from divine 
law is founded with the result that the obligation, indirectly and 
as a consequence, then ceases to exist.14

The pope possesses only the power of interpreting and declar
ing obligations of divine law that do not depend on human con
sent.

b) Subordinate ordinaries 15 can dispense from general laws 
of the Church in virtue of ordinary participated power if they 
explicitly 16 or implicitly 17 receive the authority to do so from 
either the Holy See or the common law. The reason is obvious: 
potest quis per alium, quod potest facere per se ipsum.18

Exclusive of the cases of explicit or implicit authorization by 
the Holy See or the common law, subordinate ordinaries cannot 
validly dispense from the general law of the Church unless the 
three following conditions are simultaneously verified: the nature 
of the subject matter indicates that it corresponds to that in regard

14 Beste, op. cit., on can. 8i; Coronata, op. cit., I, no. 112; Chelodi, op. cit., 
no. 87. However, the Code in referring to these relaxations always speaks of 
dispensatio, distinguishing it explicitly from irritatio. Cf. can. 1311, 1312, 1313, 1320, etc. 15 Cf. can. 198, § 1.10 Cf. can. 15 (in doubt of fact), 459, §3 (in the case of the examination of pastors), 978 (in the case of the interstices between the reception of orders), 1028 and 1030, §2 (in the case of the banns of marriage), 1043 and 1045 (in regard to matrimonial impediments), 1245, §§ ’»  0n regard to the law of fast and abstinence and the obligation of hearing Mass), 1313, § 1 (in relation to vows), 1320 (in relation to oaths), 1402, § 1 (in relation to forbidden books), 2237 0n relation to penalties). 17 Cf. can. 66 (§ 3), 200 (§ 1), 1049.

2

i» Reg. 68, R. J., in VI°.
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to which the Holy See is wont to dispense; 19 a grave danger is 
involved in delay, whether the danger is spiritual or material, 
public or private; and recourse to the Holy See is difficult or 
impossible. The ordinary means of communication is by mail. 
No obligation exists to use extraordinary means, such as the tele
phone and the telegraph,20 to make the trip in person, or to send 
a courier by train, motor car, or other vehicle. Such means are 
rather disapproved by the Holy See.21

When the three conditions enumerated are simultaneously 
verified, subordinate ordinaries not only can grant dispensations 
from the general law in person, but they can also, according to 
canon 199, delegate the power of doing so.

82. By their ordinary and proper power, bishops and other 
local ordinaries can dispense from diocesan laws, synodal or 
extra-synodal, their own or their predecessors’, and, according 
to canon 291, § 2, in particular cases and for a just cause, from 
laws of provincial and plenary councils.  The restrictions speci
fied in regard to dispensations from the laws of councils is owing 
to the fact that the authority of the latter, conferred by the gen
eral law upon the moral body of bishops acting as an ecclesiastical 
legislative assembly, transcends their individual authority as local 
ordinaries.

22

23
In regard, however, to laws established by the Holy See for the 

territory subject to them, the power of dispensation of local ordi
naries is limited by the terms of canon 81,24 For these laws, though

10 Cf. can. 1043, 1076 (§ 3).20 Cf. litt. Secret. Stat., Dec. 10, 1891; Coll, S. C. P. F., no. 1775; Code Commission, Nov. 12, 1922 (AAS, XIV, 662; Bouscaren, The Canon Law Digest, I, 502).21 Cicognani, op. cit., on can. 81. But can. 81 cannot be invoked if contactcan be made with the apostolic delegate; Code Commission, June 6, 1947, B, I; 
The Jurist, VIII (1948), 105. However, the authority given in can. 81 is more extensive than that of can. 1045; Code Commission, July 27, 1942 (AAS, XXXIV, 241). But it does not extend to reserved vows or to the clerical obligation of celibacy binding deacons and subdeacons; Code Commission, Jan. 26, 1949, I 
(AAS, XLI, 158). 22 Can. 82.23 Cicognani, op. cit., on can. 82.  Can. 82.24
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enacted for a particular territory, are nevertheless laws of the 
supreme legislator, and dispensation from them can be granted 
only in accordance with the authorization established by him.

83. A pastor, quasi-pastor, or parochial vicar with the full 
powers of a pastor (the latter two clerics are considered pastors 
for the purposes of this canon)   can dispense neither from a gen
eral law nor from a particular law, unless this power has been ex
pressly granted to him.

25*

20

25 Cf. can. 451 (§ 2, i°), 471 f. 20 Can. 83.27 Cf. can. 1245, § 1 (from the law of fast and abstinence and from the obligation of hearing Mass); can. 1044, 1045 (from certain matrimonial impediments).In certain urgent and occult cases, similar powers are granted also to confessors in can. 1044, 1045, 990 (§ 2) (from irregularities); and 2290 (from latae sententiae vindicative penalties). Religious superiors in clerical exempt institutes are given, in can. 1245, § 3» a limited dispensing power over the law of fast and abstinence and the obligation of hearing Mass. 28 Cf. can. 94, § 2.29 Cf. can. 1043, 1045, 1245, 1313» 1320. “Principium generale in favorem peregrinorum non habet fundamentum in iure.” Chelodi, op. cit., no. 87. Cf. Coronata, op. cit., 1, no. 113. But cf. also Maroto, op. cit., no. 305; Ayrinhac, 
General Legislation, no. 180; Cocchi, op. cit., I, no. 130.80 Chelodi, op. cit., no. 87; Coronata, op. cit., I, no. 113.
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Power to dispense from general laws is given by the Code to 
pastors in several cases.27

Since the issuing of a dispensation is an act of jurisdiction, a 
person can dispense only those who are subject to him. Wanderers 
(vagi) are considered subjects of a pastor and of the ordinary of 
the place in which they happen to be.28 The faculty of granting 
dispensations to strangers (peregrini) is also found in several pro
visions of the general law.29

Since, juridically speaking, the legislator is not bound by his 
own laws, he does not dispense himself from them. Concerning 
their directive force, which regards the internal forum, the legis
lator may judge for himself whether a just cause exists enabling 
him to enjoy exemption.30

A superior who can dispense his subjects by ordinary or dele
gated power in the extra-sacramental forum, may also dispense
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himself either directly or indirectly. Since the power of confessors 
is limited to the sacramental forum, they may not use it in their 
own behalf.31

84. The reasons for dispensation. 1. No dispensation from an 
ecclesiastical law can be granted without a just and reasonable 
cause, and due attention shall be paid to the gravity of the law 
from which dispensation is given; otherwise a dispensation 
granted by a subordinate is illicit and invalid.  Laws themselves 
must be founded on a reasonable and just cause arising from use
fulness or necessity; their relaxation, then, should be allowed only 
for proportionate causes;  otherwise “non dispensationes sed 
dissipationes essent” 

32

33
34

Per se any reasonable motive may be considered a just cause: 
it may be intrinsic or extrinsic to the observance of the law; it 
may be the promotion of the general welfare or of the private wel
fare of the petitioner, the grantor, or a third person. However, 
according to the stylus Curiae, the following canonical causes de
serve special consideration: its value in alleviating the Church’s 
need or in promoting the Church’s welfare (necessitas vel utilitas 
Ecclesiae); the removal of scandal, the merits of the petitioner, 
the circumstances of time and place, age, and the regularization 
of a status that violates the law (dispensatio post factum).35 Ob
viously the gravity of the reason for the dispensation should 
bear adequate proportion to the gravity of the law that is re
laxed.30

2. When there is a doubt concerning the sufficiency of the 
cause, the dispensation may be licitly asked for and licitly and 
validly granted.37

This paragraph deals with the sufficiency of the reason alleged
si Cocchi, op. cit., no. 130; Chelodi, loc. cit. 32 Can. 84, § 1.33 St. Thomas, Summa theol., la Ilae, q.97, a.4.34 Benedict XIV, ep. encycl. Inter omnigenas, Feb. 2, 1744, § 14 (Fontes, no. 339).33 Toso, op. cit., on can. 84. 80 Augustine, Commentary, I, on can. 84.
st Can. 84, § 2.
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for the dispensation; however, even as to a doubt concerning the 
very existence of the reason, the common opinion holds that the 
same rule is to be applied.38 *

38 Coronata, op. cit., I, no. 115; Beste, op. cit., on can. 84, §2. However, cf. Vermeersch-Creusen, op. cit., I, no. 197.30 Coronata, op. cit., I, no. 115; Beste, op. cit., on can. 84, §2. However, c£. Vermeersch-Creusen, op. cit., I, no. 197.40 Cf. Rota, Decision, March 28, 1952; Bouscaren, op. cit., IV, 83.Coronata, op. cit., I, no. 114; Vermeersch-Creusen, op. cit., I, no. 196.42 D. (1, 4) i- 43 Can. 85. 44 Cf. can. 68.
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It suffices for the licitness and the validity of the dispensation 
that the doubt exists at the moment the dispensation is granted. 
Even if after the granting of the dispensation it should be dis
covered that the reason was minus iusta or absolutely non-exist
ent, according to the common opinion, there is no revocation.30 
In reality, if a subordinate superior grants a dispensation in good 
faith believing that a sufficient reason exists, while it does not, 
this would be a case not of doubt but of error and the dispensa
tion is invalid.40

The context of the canon makes it clear that a dispensation 
granted by the legislator himself without just cause may be illicit, 
but never invalid. Moreover, once such a dispensation has been 
obtained, its use is valid and licit.41 Quod placuit Principi legis 
habet vigorem.42

85. The interpretation of dispensation. A strict interpretation 
must be applied not only to a dispensation, according to canon 
50, but also to a faculty of dispensing in a certain case.  The 
reason for this rule is that a dispensation is something juridically 
odious inasmuch as it wounds the common law in order to favor 
private persons.

43

A strict interpretation forbids the extension of a dispensation 
to similar cases in virtue of the presence of identical or even 
weightier reasons. However, a dispensation shall not be so limited 
as to appear useless.44 It is the common opinion that a dispensation 
is to be strictly interpreted only in the four cases enumerated in 
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canon 50.45 However, it seems that, generally speaking, a dispensa
tion must always fall within one of these four categories, since it is 
essentially a concession made in favor of private individuals in 
opposition to the common law; 40 therefore, in case of doubt, it 
should always, per se, be strictly interpreted.47

86. The cessation of dispensation. A dispensation which has 
successive applications ceases for the same reasons as privileges 
and, in addition, by the certain and complete cessation of the 
motivating cause.48

A dispensation granted for a single act ceases as soon as its 
effect or execution has taken place with the consequence that the 
law which was relaxed can never again be effective in the same 
case. Moreover, this dispensation, once granted, does not cease 
in the interval of time between its concession and the production 
of its effect (its execution or its exercise), even though during this 
interval the motivating cause should cease.49

A dispensation which admits successive applications, e.g., a dis
pensation from the law of fast and abstinence or from the obliga
tion of reciting the Divine Office, ceases in the same way as privi
leges,50 as well as through the complete and certain cessation of 
the motivating cause, that is, of the cause which perse induced the 
superior to grant the dispensation. Thus, a person who by reason 
of sickness obtained a dispensation from the law of the Eucharistic 
fast for the period of a year, will be obliged to observe the law 
if he makes a complete and lasting recovery before the lapse of 
the year There is no cessation, however, if only a subsidiary 
(merely adding its influence to the motivating cause) cause ceases 
or if even the motivating cause ceases only partially or doubt
fully.

45 Cocchi, op. cit., I, no. 133; Coronata, op. cit., I, no. 116; Vermeersch-Creusen, 
op. cit., I, no. 202; Beste, op. cit., on can. 85.

“Rescripta . . . quae adversantur legi in commodum privatorum” (can. 50).47 Cf. Cicognani, op. cit., on can. 85.  Can. 86.4848 Coronata, op. cit., I, no. 117; Cocchi, op. cit., I, no. 134; Beste, op. cit., oncan. 86. 60 Cf. our commentary supra, p. 102-8.
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BOOK II

PERSONS

Canons 87-725



Division. The second book of the Code treats of persons who 
represent the constitutive element of ecclesiastical society. It be
gins with a brief introduction about the nature, the constitution, 
the distinction, the conditions, the acts, and the classification of 
persons in the Church (can. 87-107). These are preliminary no
tions but very important and useful for the understanding of all 
the following canons. This introduction is followed by the tripar
tite division of the legislation affecting clerics (can. 108-486), 
religious (can. 487-681), and the laity (can. 682-725).

INTRODUCTION

Canons 87-107

The nature of person. Philosophically a person is an individual 
substance of a rational natjjre.1 or, in other words, a being en
dowed with life, intelligence, free will, and individual existence.2

1 Boethius, De persona et duabus naturis, c. 3; Migne, Patrologiae Cursus Com
pletus, Series Latina (221 vols., Paris, 1844-64), LXIV, 1345 (hereafter cited as 
MPL). 2 Augustine, Commentary, II, 1.s Cf. Henri Grenier, Cours de philosophic (Quebec, 1940), I, no. 230.* Wernz-Vidal, Ius canonicum vols. in 8, Rome: apud Aedes UniversitatisGregorianae, 1923-38), II, no. 1.

Modern philosophers, who consider the person rather from 
the psychological point of view, say that the person is an individ
ual who possesses a clear consciousness of himself and acts ac
cordingly.3

.a. person is a subject,capable of having rights and
obligations.4 Every human being is, under the natural law, capa
ble of enjoying rights, and no positive law can deprive him of this 
capacity or of the rights received in virtue of the natural law. 
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However, for a just and adequate cause, the exercise of certain 
natural rights can be limited or even entirely suspended. More
over, not all the rights a man possesses can be claimed as natural 
rights: many rights, although founded on the natural law, are 
actually granted or specifically determined by the positive law, 
and many others have their origin directly in human law, e.g., in 
virtue of a particular contract.5 Therefore personality, or juridic 
capacity, is that quality by which a human being becomes a per
son in law.

In the Roman law, the persona was called caput. However, 
Roman law did not consider all human beings as possessed of 
personality: slaves were not regarded as subjects, but as mere ob
jects of law; they were called aprosopi, i.e., personless.0 It was 
only after the advent of Christ and under the influence of the 
Christian religion that every man, without exception, was con
sidered a subject of certain essential and inalienable rights, every
where. Thus, among civilized nations, the law recognizes in every 
human being, even if he is a foreigner or a stranger, the rights 
that belong to him in virtue of the natural law, called natural 
rights, though political rights are conceded only to citizens.7 

\Can0nically\3. person is a subject capable of having rights and 
obligations in the Church nf Christ.

87. The constitution of a person in the Church. In virtue 
of his baptism, one becomes a person in the Church of Christ 
with all the rights and obligations of a Christian, unless, with 
regard to rights, there exists an obstacle which impedes the bond 
of ecclesiastical union, or a censure imposed by the Church.8

a) Baptism as the source of ecclesiastical personality is baptism 
conferred with water, for only through this baptism is a man (a 
living body informed with a human soul) marked with the in
delible character that actually incorporates him into the Church 
of Christ. Baptism of blood and baptism of desire suffice for the

5 Coronata, Institutiones, I, no. 118.6 Bonfante, Istituzioni di diritto romano (Milan, 1932), p. 38.7 Maroto, Institutiones, no. 391.  Can. 87.8
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producing of many of the theological effects of the baptism of 
water but no juridical consequences derive from them as regards 
membership in and subjection to the Church. A fortiori, infidels 
do not possess juridic personality, both as to rights and duties, in 
the Church as such.

b) As snnn as valid baptism is conferred, the person baptized 
enters into an irreversible relationship with the Church. He be
comes radically able to enjoy all rights of Christians. He becomes 
a subject of all the Christian duties which he has implicitly ac
cepted at the moment of baptism either personally, if an adult, 
or through his sponsors, if a child lacking the use of reason.0 Once 
valid baptism is administered (no matter who may be the min
ister), the recipient, whether he adheres to the true faith or is a 
heretic or a schismatic, becomes immediately and forever a 
persona in Ecclesia, although he does not, by the mere fact of his 
baptism, necessarily become a membrum Ecclesiae in a theologi
cal sense.  If he has become a member, he can validly, although 
illicitly, renounce his membership, or he can be deprived of it by 
being cast out of the Church as a penalty for some grave crime. 
But for him to renounce his baptism and his subjection to the 
Church is both.illicit and invalid.

10

11
c) Positive ecclesiastical law determines the number and de

gree of rights and obligations that belong to Christians. In gen
eral, a man acquires, through baptism, a radical capacity for

9 As a rule, apostates, heretics, and schismatics are not exempt from ecclesiastical laws although, because of good faith and invincible ignorance, their transgressions often lack moral imputability. If in good faith and properly disposed, they are saved through the Church by their belonging to it in voto.10 The conditions for membership in the Church, as stated in the encyclical
Mystici Corporis, June 29, 1943 (AAS, XXXV, 193), are baptism of water, profession of the true faith, submission to the Roman Pontiff, and lack of any censure effecting a separation from the Church. These conditions are fulfilled by infants born and baptized in heresy or schism. Hence, they are members of the Church and they so remain until, having reached the age of reason, they accept,, even though implicitly and without moral guilt, the error or the schism. <11 Cf. Cone. Trid., sess. VII, de baptismo, can. 8; Schroeder, Canons and De
crees of the Council of Trent (St. Louis: Herder, 1941), p. 53; hereafter cited as 
Schroeder, Council of Trent.
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communion with the faithful and a fundamental capacity to re
ceive at least validly, in most cases, the other sacraments. He also 
acquires the right to special care and pastoral solicitude in re
gard to the salvation of his soul, the right to the ministration of 
the sacraments and the sacramentals, the right to the benefit ac
cruing from the common prayers and good works of the universal 
body of the faithful.12 Likewise, there are obligations to which 
he is subject, chief of which are obedience to ecclesiastical laws,13 
respect for sacred authority, loyalty to and love for the Church, 
and especially fidelity to the doctrines of the faith.

12 Cf. our commentary on can. 682.13 Cf. our commentary on can. 12.14 Cf. our commentary on can. 1325, § 2. Those who actually embraced the materialistic and anti-Christian doctrine of the communists, and especially those who defend and propagate it, are regarded as apostates from the Catholic faith; cf. our commentary on can. 684.15 Here the law does not distinguish between material and formal heretics. It is the very nature of heresy (or schism) that separates one from the Church, not the subjective guilt possibly involved. Persons guilty of formal heresy or schism that remains internal are excluded from the body of the Church; however, since this is not known in the external forum, they, while actually not members, are treated as members by the Church.

d) The second clause of canon 87 indicates the two ways by 
which a Christian is limited in the exercise of his rights in the 
Church. First of all, although a baptized person remains perma
nently subject  ̂to his obligations in the Church, his rights in it 
will be denied\if he places an obstacle {obex) that completely 
breaks the bond of his membership. This obex is typos tasjf (the 
total defection from the faith), ox (heresy [(the partial defection 
from the faith), or [schism^ {the rejection of the authority of 
the Supreme Pontiff or the refusal to communicate with the mem
bers of the Church who are subject to him).  Every apostate 
or heretic or schismatic is excluded from the body of the 
Church.  He is no longer a member of Christ’s Mystical Body. 
All his rights (or, at least, their exercise) are taken away from him 
£xceptj the right to receive absolution, if properly disposed, and

14

15
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be reconciled with the Church.16 As for his\obligationJL they con
tinue ,to_ bind him fully. The second way whereby the rights of 
a Christian may be restricted in varying degrees and even re
duced to a minimum, is ai censure! (censura}. The word censura 
here seems to mean any ecclesiastical penalty that limits in any 
way the rights of Christians; hence, it should not be so under
stood as to include only medicinal penalties. Of all censures or 
penalties, only one results in the exclusion of a baptized person 
from the fold of the Church: the penalty by which one is said, 
expressly or equivalently, to be cast out of the Church. As a rule, 
this happens only when one is declared excommunicatus vi
tandus.17

I Canonical juridic personality is further affected by certain 
other conditions or circumstances: these are age, juridic habita
tion, consanguinity, affinity, and rite.

88—89. Age. The Code divides the age of men and women into 
two periods: that in which the person is an adult and that in which 
he is a minor. Full age (maioritas) and old age (senectus) are the 
two periods through which an adult passes; puberty is the period 
of the minor’s age immediately preceding full age; after the ag' 
of seven he is no longer an infant even though he has not ye 
reached the age of puberty (he is called in the Code impubes).

1. A person who has completed the twenty-first year of his age ! 
is an adult; until then he is a minor.18

The rights and obligations of an adult are specified in the fol
lowing canons. Old age (senectus) is not mentioned at this point 
in the Code, but canon 1254, § 2, refers to it in stating that from 
rhe beginning of his sixtieth year a person is no longer subject to 
the law of fast. An implicit reference to old age is made by canon

is Cf. can. 731 (§ 2), 765 (20), 795 (20), 985 (i°). Cf. also S. C. S. Off., reply Jan. 27, 1928 (AAS, XX, 75; Bouscaren, op. cit., I, 762); a reply that does not apply, however, to the excepted cases for which provision is made in can. 1990-92.17 Cf. our commentary on can. 2215, 2241, 2257, 2258. Excommunicati tolerati are more or less severely limited in their rights but they do not lose their membership in the Church. 18 Can. 88, § 1.
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2218, § i, which treats of the imputability of crimes and of leni
ency recommended in the inflicting of penalties.

2. A boy is held to have reached, puberty at the completion of 
his fourteenth year, a girl at the completion of her twelfth year.10

Puberty is the state or quality of physical development which 
makes parenthood possible; or, with respect to time, the period 

(at which sexual maturity is reached.
It is, however, a probable opinion which holds that in matters 

of crime, and especially one in which a latae sententiae penalty is 
involved, a woman is considered lacking the age of puberty until 
the completion of her fourteenth year.20

children, even when endowed with the use of reason (compotes
19 Can. 88, § 2. 20 Coronata, op. cit., I, no. 120.21 Cf. Augustine, op. cit., II, on can. 88; Beste, op. cit., on can. 88.22 Cf. Augustine, loc. cit.; Coronata, loc. cit.23 Cf. our commentary on can. 12.

This paragraph of canon 88 uses the word censetur (“is held”), 
because it wishes to provide no more than a .legal presumption 
with regard to the age at which puberty is reached, as the Code 
also does in regard to the age at which the use of reason is attained. 
This presumption would obviously yield in the particular case 
in the face of proof to the contrary.21 The caution manifested 
in this paragraph is owing to the fact that the period at which 
physiological puberty is attained varies greatly (between the ages 
of ten and eighteen) according to individual circumstances and 
climatic conditions. Therefore only a legal presumption is as
serted, which, though it is applicable in favorable matters, can 
hardly be invoked in matters that are odious.22

3. Before the completion of his seventh year of age a person is 
calledanmfant (puer,parvulus) and is presumed not to enjoy the 
use of reason; after the completion of his seventh year, he is pre
sumed to enjoy the use of reason.

As canon 12 affirms, infants are not bound by purely ecclesias- 
tical laws, even should they reach the use of reason before the age 
at which the presumption of that fact arises.23 Per se, therefore, 
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sui), who have not completed their seventh year, are not obliged 
to observe the Eucharistic fast. However, out of respect for the 
sacrament, they should comply with it as far as possible, since it 
arises from an ecclesiastical law which, in a broad sense, is a de
termination of the divine law.24

clesiastical laws.
Persons habitually destitute of reason are regarded as infants.25
The term “year” used in canon 88 in determining the various 

age periods is to be understood in the light of canon 34, § 3. Con
sequently the day of a person’s birth is not computed in the deter
mination of the respective period. Thus a person attains the re- 
quired age at the midnight closing the anniversary day of his birth,
i.e., two days later than in the computation according to the civil 
law of this country.

89. An adult enjoys the full exercise of his rights.26 i.e., the 
free exercise, within the limits of the law, of all the rights 
which are his by virtue of either general or special law. Certain 
greater obligations or burdens are imposed on (the obligation of 
fast) or permitted to adults (the obligations of religious vows).27

A minor in the exercise of his rights is dependent on the power 
of hi? parents or guardians, except in matters in which the law 
exempts him from parental authority.28 Parental guardianship of 
minors is not established as a penalty or a privation, but rather as 
a favor or a privilege. As minors are supposed to lack full maturity 
of mind, this provision of the law is intended to help them make 
use of their rights to their best advantage.20

24 Coronata, op. cit., I, no. 120. 25 Cf. our commentary on can. 12.20 Can. 89.27 Cf. can. 1254 (§ 2) and 573; cf. also can. 975 in reference to the age at whichthe obligations of subdeaconship are permitted to be assumed. Cf. Maroto, op. cit., no. 429. 28 Can. 89.28 Augustine, op. cit., II, on can. 89; Coronata, op. cit., I, no. 120.

On the other hand, when it is evident that children who fraye t 
completed their seventh year have not yet attained the use of 
reason, they also are exempt from the obligations of purely ec- i
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The term “law” (ius), indicated in this canon as a source of 
exemption from parental authority, is to be understood as canon 
law only, not as divine law or civil law unless, in the case of the 
latter, the exemption occurs in a matter in which the ecclesiastical 
legislator himself states that the civil law is to be observed.30 Ex
emption from parental authority occurs also under divine law in 
the case of minors who have reached the use of reason and are 
therefore subject to its obligations irrespective of the parental 
will.

Matters in which the Code expressly exempts minors from 
parental authority are: minors who are not infants may under 
canon 93, § 2, acquire a quasi-domicile; under canon 1648, § 3, 
they may, with certain limitations and under certain conditions, 
plead or answer in person or through a representative in ecclesi
astical courts when spiritual matters are involved; and under 
canon 1223, §2, ^Y maY> after reaching the age of puberty, 
choose their place of burial.31

Implicit exemption from parental authority can be inferred 
from canons 542, 555, 973, 974, which refer to the age at which 
persons may, with full freedom of choice, embrace the religious 
and the clerical state.

90. Place of origin. 1. The place of origin of children, in
cluding neophytes, is that place in which, at the time of their 
birth, their father had a domicile, or, in default of a domicile, a 
quasi-domicile. For illegitimate or posthumous children, the 
mother’s domicile or quasi-domicile determines the place of ori
gin.  Neophytes are persons who are baptized only after they 
have reached the use of reason. Posthumous children are they who 
are born after the death of their father.

32

Thus the Code disregards the place in which the birth oc
curred, and by a juridic rule assigns the place of birth by fixing

80 Vermeersch-Creusen, Epitome, I, no. 209; contra Blat, Commentarium 
textus Codicis iuris canonici (5 vols. in 6, Rome: ex Typographia Pontificia in Instituto Pii IX, 1919-27), II, no. 7 (hereafter cited as Commentarium).81 Cf. also can. 2230, 1655 (§ 2), 1737, 2204, 2218.  Can. 90, § 1.82
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it for all at a spot that usually is the place of a person’s birth, i.e., 
the place of his father’s domicile or quasi-domicile.33

2. If the parents are wanderers (vagi). the child’s place of origin 
is .the place of its birth; the place of origin for_foundlings is the 
place in which they are found.34

a) If the father (or, in a proper case, the mother) should have 
two domiciles, the child acquires two places of origin.35

b) If the place of birth, or the domicile or the quasi-domicile, 
of the respective parent is\unknown (a situation not impossible 
in the case of a neophyte), the place in which baptism is admin
istered can be considered the place of origin.36

c) If a child is born in the place in which the respective parent 
has a quasi-domicile, its place of origin is considered not that of 
the place of quasi-domicile but of the place of domicile, unless 
the respective parent has no domicile.37

d) Adopted children have their place of origin according to 
the general rule that applies to all children, that is, in the place 
where their father by blood has his domicile or quasi-domicile, 
without any consideration of the domicile or the quasi-domicile 
of the persons who adopted them.38

e) If the father is a wanderer (vagus) and the mother, legiti
mately separated from him, has acquired a domicile of her own, 
authors hold as a probable opinion that the child’s place of origin 
may be determined from her domicile.30

f) A foundling changes its acquired place of origin, i.e., the 
place in which it was found, to the place of the domicile or the 
quasi-domicile of the respective parent as soon as it ceases to be 
a foundling, i.e., as soon as the respective parent claims the 
child.40

33 Coronata, op. cit., I, no. 123. 34 Can. go, § 2.35 Vermeersch-Creusen, op. cit., I, no. 210; Coronata, loc. cit.; ci. however Beste, op. cit., on can. go, § 1. 80 Coronata, loc. cit.37 Wernz-Vidal, op. cit., II, no. 8; Vermeersch-Creusen, loc. cit.88 Coronata, loc. cit.80 Cf. Beste, op. cit., on can. go, § 2; Woywod, Commentary, I, 39.40 Blat, op. cit., II, no. 9; Vermeersch-Creusen, loc. cit.; Woywod, loc. cit.
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g) If the domicile or the quasi-domicile of the respective par
ent is in a place in which there is no Catholic territorial organiza
tion, the place of origin can be considered either as that of birth 
or that of baptism.41

41 Coronata, loc. cit.; cf. also Vermeersch-Creusen, loc. cit.42 Cf. can. 738 and 956; cf. also can. 544, § 2 in reference to the testimonialletters of the ordinary of one’s origin required for entrance into a religious institute. 43 Can. 91.44 Can. 92, § 1. The equivalent of dioceses are abbacies nullius and prelacies 
nullius; cf. can. 215, § 2.

In doubtful cases recourse may be taken to the Sacred Congre
gation of the Council, which will assign the ordinary who shall 
have the rights of the ordinary of origin.

The place of origin is important in relation to the pastor who 
has the right to confer baptism and the proper ordinary for the 
conferring of first tonsure.42

91—94. Domicile, quasi-domicile, lack of domicile. A person 
is called incola (a resident) in the place where he has a domicile; 
advena (a tenant), in the place where he has a quasi-domicile; 
peregrinus (a visitor), while he is actually outside the place where 
he has a domicile or a quasi-domicile; and vagus (a wanderer), if 
he has neither domicile nor quasi-domicile.43

92. A domicile isfc£quirec| by residence in any parish or quasi
parish, or at least in a diocese, vicariate\apostolic, or prefecture 
apostolic, provided that this residence is\ either combined with 
the intention, of remaining there permanently (unless some fu
ture contingency should make a change of residence desirable), 
or is continued for ten full years.44

The Code speaks here of the so-called voluntary .domicile. i.e., 
that which a person .acquires through his own action in fulfilling 
juridically specified conditions.

Neither a domicile nor a quasi-domicile can be acquired in a 
place in which there is no ecclesiastical territorial organization 
whatever.

A domicile in a diocese is acquired by a person who fulfills the 
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required juridic conditions in reference only to the diocese, but 
not to a particular parish, a circumstance which would be verified 
in the case of one who moved continually about within the dio
cese, neither remaining nor possessing the intention of remaining 
within a particular parish.

Voluntary domicile may be acquired then (1) by residence and 
intention of perpetual residence (thus constituted by both the 
material and the formal element) or (2) by residence through 
ten full years (constituted by the material element alone).45

or without oath, or it can be presumed, e.g., from the fact that 
a person has acquired a dwelling and moved his possessions 
there. This intention, however, does not preclude the possi
bility that he may afterward change his mind, especially under 
the impetus of necessity, and thus depart permanently from that 
place.47 But an intention depending on a suspensive condition, 
e.g., “I will stay here if I can get married,”(does not suffice.48

A person may have as many as three or four domiciles, provided 
that in these places he has a dwelling and actually resides in each 
of them during some months of every year.

A person living in a dwelling located partially in two parishes 
or dioceses, has his domicile or quasi-domicile in the parish or 
diocese in which the main entrance to it is located.

46 However, according to Chelodi (De personis, no. 92), there exists in the second case a presumption iuris et de iure of the presence of the formal element also; cf. Coronata, op. cit., I, no. 124.40 Vermeersch-Creusen, op. cit., I, no. 212.47 Beste, op. cit., on can. 92, § 1; cf. Woywod, op. cit., I, 40.48 Beste, loc. cit. Cf. also Vermeersch-Creusen, loc. cit.

a) Residence of only a few moments suffices for the acquisition 
of a domicile if it be joined with the formal element, the inten- 
tion of perpetual residence; it is therefore immaterial that the 
person who has thus acquired the domicile should depart at once, 
provided that he has the intention of returning to continue the 
residence already formally established.  For the external forum 
this intention can be proved by a formal declaration of it, with

46
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In a case of doubt, recourse may be taken to the local ordinary 
in reference to parochial domicile; to the Holy See in reference 
to diocesan domicile.

b) To acquire a domicile through the material element only, 
the ten years specified as the period of residence required shall 
be complete morally, not physically: brief absences are disre
garded, even to the extent of two or three months each year.40

2. Aquasi:domicile is acquired in one of the above-mentioned 
places by residence with the intention of staying there for at least 
the greater part of the year, unless one is called away, or by an 
actual residence prolonged for the greater part of the year.50

Here it is voluntary quasi-domicile of which the Code speaks, 
indicating the two ways in which it can be acquired, like those in 
which domicile can be acquired, viz., by residence associated with 
intention or by simple residence.

a) A quasi-domicile is acquired as soon as residence begins 
if the latter is combined with the intention of remaining in the 
place for more than six months. This intention can be presumed 
from obvious circumstances indicating a prolonged stay, even 
from an actual residence of two months.51

b) The year, for the greater part of which one must either 
intend to remain or actually remain in a place to satisfy the 
conditions of this paragraph of canon 92, is to be computed as 
a period of 365 days from moment to moment (i.e., commencing 
with an exact moment and ending at the exact moment of the day 
365 days later). In the case in which quasi-domicile is constituted 
through the material element alone, an absence of even a few 
weeks does not interrupt the moral continuity of the requisite 
stay.

Students of universities, seminaries, colleges, and high schools, 
who board at their schools, acquire a quasi-domicile in the parish

Coronata, op. cit., I, no. 124. 60 Can. 92, § 2.61 Coronata, op. cit., I, no. 125; cf. S. C. S. Off., litt. encycl., June 7, 1867 (Pontes, 
no. 1001).
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in which the school is located. This is true also of the sick and con
valescent sojourning in hospitals and health resorts for the req
uisite time; of servants, too, and workmen, public officials, and 
professors, who often must remain in a place other than that of 
their domicile for long periods of time.

A person may simultaneously possess two or even more quasi
domiciles; for instance, if he left a parish in which he had acquired 
a quasi-domicile without surrendering the intention of retaining 
it52 and thereafter spent the greater part of the year in another 
parish.

3. Domicile and quasi-domicile in a parish or a quasi-parish is 
called parochial domicile or quasi-domicile; in the absence of 
which it is called diocesan if it exists in a diocese, a vicariate, or 
a prefecture.53

93. 1. A wife, not lawfully separated from her husband, is 
restricted to the domicile of her husband; an insane person, to 
the domicile of his personal or corporate guardian; a minor, to 
the domicile of the person to whose authority he is subject.

2. A minor who has passed the age of infancy can obtain a 
quasi-domicile of his own; so, too, can a wife, even though she 
is not lawfully separated from her husband; if lawfully separated 
from him, she can also acquire a domicile of her own.61

a) Separation means the wife’s freedom from the obligation 
of cohabiting with her husband. It can be granted, generally 
speaking, by the sentence of an ecclesiastical judge in accordance 
with canon 1131. However, even in the absence of such a sentence, 
in certain cases mentioned in canon 1129 and under the circum
stances noted in canon 1131, the wife may lawfully leave her hus
band and consequently acquire a domicile of her own. This is 
not the case, however, should she be abandoned by her husband. 
The Code Commission was asked: “Whether a woman mali
ciously deserted by her husband can, under c. 93, § 2, acquire a

62 Cf. can. 95; cf. Coronata, op. cit., I, no. 127.M Can. 92, § 3. 84 Can. 93, §§1,2.
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separate domicile of her own. Reply. In the negative, unless she 
has obtained from an ecclesiastical judge a decree of separation 
perpetually or for an indefinite time.” 66

b) Though the Code in this canon determines the persons who 
are restricted to a necessary domicile, it is silent in regard to such 
a restriction relating to quasi-domicile. The common opinion of 
canonists is that it is appropriate to apply to this omission the 
axiom, legislator quod voluit expressit, quod noluit tacuit. More
over minors who have passed the age of infancy and wives are 
expressly allowed to acquire a quasi-domicile of their own. There
fore it can be held as very probable that they do not share, in the 
respective case, the quasi-domicile of a husband, a parent, or a 
guardian.56

94. 1. Through domicile or quasi-domicile everyone acquires 
hisjproper pastor and ordinary.57 Practical applications of this 
rule are numerous.58

It is possible, then, that a person may be subject to more than 
one proper pastor or ordinary, depending on whether he has a 
plurality of domiciles and quasi-domiciles. In that event, if the 
Code does not expressly forbid it, he may tender obedience to 
that pastor or ordinary whom he himself chooses.59

2. The proper pastor or the proper ordinary of a wanderer 
(vagus) is the pastor or the ordinary of the place in which the 
wanderer is actually staying.60 The wanderer is therefore sub- 
ject to the respective pastor or ordinary in favorable as well as 
odious matters.61

05 Code Commission, July 14, 1922, ad I (AAS, XIV, 526); translation from Bouscaren, The Canon Law Digest, I, 83.56 Vermeersch-Creusen, op. cit., I, no. 214; Beste, op. cit., on can. 93, § 2; Ayrin- hac, General Legislation, no. 201. 67 Can. 94, § 1.68 In reference to one’s proper pastor determined in this fashion, cf. can. 738, 778, 848, 850, 854 (§ 5), 938, 1097, 1216-18, 1230, 1245; reference to one’s proper ordinary determined thus, cf. can. 13 (§2), 14, 81, 82, 956, 1245, >561, 1964, 2226.60 Cf. can. 956 (in reference to the proper ordinary for the reception of firsttonsure); can. 1216 (§2) and 1218 (§ 1) (in reference to the proper pastor for burial). 00 Can. 94, § 2.61 Cf. can. 14 (§ 2), 881 (§ 1), 927, 1032.
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3. The proper pastor of those persons who have only a diocesan 
domicile or quasi-domicile is also the pastor of the place in which 
they are actually staying.02

Visitors (peregrini, strangers, travelers), i.e., those persons who 
are absent from their fixed abode, whether domicile or quasi- 
domicile, are subject only in certain matters to the local laws of 
the place in which they are actually staying.63

95. JLoss of domicile and quasi-domicile. Domicile and quasi- 
domicile are lQst_by_departure, with the intention of not return
ing, from the place in which they are established, without prej
udice, however, to the provisions of canon 93.04

a) Mere material absence, even for many years, does not suf
fice for the loss of a voluntary domicile or quasi-domicile; to effect 
this loss, the absencejnust be accompanied by the formal element,
i.e.,  intention of not returning to that place as an inhabitant. On 
the other hand, the simple intention of permanently going away 
which has not yet been carried out does not effect this loss.

b) In the external forum, the formal element must be proved. 
The state of vagrancy is not presumed, since the lack of a fixed 
abode is odious in the sight of the law.  Moreover, even the 
acquisition of a new domicile does not necessarily imply the inten
tion of relinquishing a former one. On the other hand, when a 
woman marries, she loses her former domicile and acquires that 
of her husband.

65

c) The legal domicile to which persons are restricted in virtue 
of canon 93 is lost only by provision of the law or the consent, 
under limited and specified conditions, of the local ordinary. But 
the legal domicile becomes a voluntary one when the reason for 
the restriction ceases, e.g., when a woman’s husband dies or a

02 Can. 94, § 3.03 Cf. our commentary on can. 14, § 1; cf. also can. 1566, § 1 (determining that a criminal is to be tried in the place in which the crime was committed—involving of course local judicial rather than local legislative jurisdiction); cf. can. 2226, § 1. As to local benefits available to them cf. can. 738 (§ 2), 783 (§ 1), 881 (§ 1), 900 
(3°). 927- 938 (§2), 1218 (§1), 1245, 1562 (§1).** Can. 95. 65 Beste, op. cit., on can. 95.
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minor comes of age, and as a voluntary domicile it may be aban
doned in the usual way.66

66 Cf. Chelodi, op. cit., no. 94. Cf. Maroto, op. cit., no. 445.«a Can. 96, § 1.

96. Consanguinity or blood relationship is the moral bond 
common to persons carnally descended in proximate degrees from 
a common ancestor.67

Consanguinity is legitimate when it is a result of lawful wed^ 
lock; illegitimate, when it is not.

It is complete or full (plena) if it arises from the union of two 
common ancestors; incomplete (semiplena) if it does not. Thus 
persons with one common grandparent are first cousins of the 
half-blood; persons who are descended from the union of a com
mon grandfather and a common grandmother are first cousins 
of the full blood.

It is simple when the relationship arises from one union; mul
tiple, when it arises from two or more.

1. Consanguinity is computed by lines and degrees.68
An understanding of the following terms is important:
a) Stipes (common stock) designates the common ancestor, the 

trunk, as it were, of the family tree.
b) Linea (line) denotes the series of related persons descended 

from the common ancestor, branches, as it were, of the family 
tree. The series of persons descended from one another constitute 
the direct line, which may be viewed as beginning with the ances
tor (descending) or as beginning with the descendant (ascending). 
The series of persons descended from the common ancestor but 
not from one another constitutes the collateral line, which is re
garded as equal between persons thus related in a degree which, 
measured from the common ancestor, is the same; if the degree 
is not the same, the collateral relationship is unequal. In the direct 
line, then, belong son, father, grandfather; in an equal collateral 
line, brother and sister; in an unequal collateral line, niece and 
aunt.
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c) Gradus (degree) indicates the unit of distance in descent 
from the common ancestor of the various related persons con
stituting the direct and the collateral line.

2. In the direct line the number of degrees is measured by 
the number of generations, or the number of persons in the series, 
omitting the common ancestor.00

Thus father and son are related in the first degree; grand
mother and grandchildren, in the second degree.

3. In the collateral line, if the distance of both relatives from 
the common ancestor is equal, the number of degrees is measured 
by the number of generations affecting either one.  Thus, sister 
and brother are relatives in the first degree. If the distance of the 
two relatives from the common ancestor is unequal, the number 
of degrees is measured by the number of generations affecting 
the one at the greatest distance from the common ancestor.  
Hence aunt and nephew’s son are related in the third degree.

70

71

Consanguinity is an issue that enters many laws of the Code,72 
especially as an impediment to marriage.73

97. Affinity. 1. Affinity arises from valid marriage, whether 
only ratified or ratified and consummated.  The concept of 
affinity in the Code differs from that of the former legislation 
which based this relationship on carnal intercourse, whether 
lawful or unlawful.  Affinity now arises from a valid marriage, 
whether consummated or not, whether of two baptized persons 
or between a baptized and a non-baptized person or even a mar
riage between two unbaptized persons. Moreover, affinity con
tracted in infidelity becomes an impediment for marriages con
tracted after the baptism even of only one of the parties.

74

75

70
2. Affinity exists only between the husband and the blood rel

atives of his wife, and between the wife and the blood relatives
00 Can. 96, § 2. 70 Can. 96, § 3. n Can. 96, § 3.’2 E.g., can. 23s (§ 8, 3’), 367 (§ 3), 1520 (§ 2), 1540, 1613, 1795 (§ 2).
73 Cf. can. 1076. 74 Can. 97, § 1.75 Cf. Cone. Trident., sess. XXIV, de ref. matrim., c.4; cf. Schroeder, Council 

of Trent, p. 186.70 Decree of the Holy Office, January 31, 1957 (AAS, XLIX, 77; Bouscaren, 
op. cit., IV, 89). Cf. our commentary on can. 1077.
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of her husband.77 Affinitas non parit affinitatem; therefore affinity 
does not arise between the relatives of one spouse and the relatives 
of the other.

3. Affinity is computed as follows: the blood relatives of the 
husband become kinsmen by affinity (affines) of his wife in the 
same line and degree as they are related to him, and vice versa.™ 
Like consanguinity, from which it is measured, it may be multi
plied.

Affinity is also an issue that enters into many laws of the Code,79 
especially as an impediment to marriage.80

98. Rite in a very broad sense denotes an entire system of 
Church life, discipline, and government, including the liturgy  
of a particular Church (e.g., the Greek rite, the Coptic rite, the 
Ruthenian rite) or of a group of Churches (e.g., the Latin rite, the 
Oriental rite). In the sense of canon 98 the term “rite” refers 
exclusively to those particular Churches that have not only a 
distinct liturgy, but also a special system of discipline, law, and 
government under the supreme authority of the Roman Pontiff.

81

82
1. Of the various Catholic rites a person belongs to that one 

by the ceremonies of which he was baptized.  Only lawfully ad
ministered baptism can serve in this role as a determining factor 
of rite, i.e., baptism administered in the rite of the father or, 
should the child be illegitimate or posthumous or the father be a 
non-Catholic, in the rite of the mother.  A foundling is lawfully

83

84

” Can. 97, § 2. 78 Can. 97, § 3.« Cf. can. 1520 (§ 2), 1540, 1613 (§§ 1, 2), 1755 (§ 2, 20).80 Cf. can. 1077.  C£. our commentary on can. 2.81
82 Cf. Beste, op. cit., on can. g8, § i.83 Can. g8, § i. This terminology implies that a rite can be Catholic or nonCatholic; but this is not so: Ukrainian Catholics, for example, belong to the same rite as Ukrainian Orthodox; likewise, Protestants belong to the Latin rite like Catholics of the Latin rite.84 Cf. can. 756 compared with can. 90, § 1. If the father, however, in accordance 

with can. 777, § 2, recognizes the illegitimate child as his, the child must be baptized in his rite, though particular law makes exception to this provision in regard to the Ruthenians. S. C. de Prop. Fide, deer. Oct. 6, 1863, D, e (Fontes, no. 4859). This exception was incorporated in the decree Cum data fuerit, of S. C. Or., March 1, 1929, art. 43 (AAS, XXI, 159) and the decree Graeci Rutheni Ritus, of
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baptized in the rite existing in the place where he was found. An 
adult cannot be prevented from choosing the rite in which he 
wishes to be lawfully baptized.* 85 * The children of apostates must 
be baptized according to the general rule,80 but the children of 
other non-Catholics may be baptized in the rite chosen by their 
parents.

S. C. Or., May 24, 1930, art. 48 (A AS, XXII, 353) for the Catholics of the Byzantine- Slavonic discipline in the United States and Canada who are under the jurisdiction of their own ordinaries. This exception was also made for the Italo-Greeks in the constitution of Benedict XIV, Etsi pastoralis, May 26, 1742 (Fontes, no. 328). For the provision of the decrees affecting the United States and Canada, cf. Bouscaren, The Canon Law Digest, I, 16, 39.85 Beste, op. cit., on can. 98, § 1. 80 Coronata, op. cit., I, no. 133.87 Code Commission, Oct. 16, 1919 (AAS, XI, 478); translation from Bouscaren,
op. cit., I, 85.

Canon 98 contains exceptions to the rule it specifies, and these 
are the following, i.e., the rule governs unless baptism was ad
ministered by a minister of another rite

a) fraudulently, i.e., in violation of the rights of the proper 
pastor in the absence of any excusing circumstance. This ex
ception is sustained even should the minister be innocent of the 
fraud and only the parents be guilty. The Code Commission was 
asked: “Whether those who, at the request of their parents, con
trary to the prescription of c. 756, have been baptized by a minis
ter of a rite not their own, belong to the rite in which they were 
actually baptized, or to the rite in which, according to the pre
scription of c. 756, they should have been baptized? Reply. As 
the question is put, in the negative to the first part; in the affirma
tive to the second.” 87

b) in an emergency owing to the grave difficulty of approach
ing a priest of the respective rite. This situation is not rare in 
countries in which Catholics of the Oriental rite are scattered 
among Catholics of the Latin rite (e.g., in the United States and 
Canada), or Catholics of the Latin rite are few in the midst of 
a population belonging to the Oriental rite. In these instances, 
because of the great distance of the parents’ residence from that 
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of the competent minister, children should be baptized by a min
ister of a rite that is not their own.

c) in virtue of an apostolic dispensation allowing a person to 
be baptized with the ceremonies of a rite other than the one pre
scribed by law but without transfer of rite.

In the three cases enumerated a child, although baptized with 
the ceremonies of another rite, pertains to the rite of his father 
or, in the respective case, of his mother.

2. The clergy shall in no way presume to induce persons of the 
Latin rite to pass to the Oriental rite or persons of the Oriental 
rite to the Latin rite.  Inducements of this kind are strictly for
bidden, even should they consist in no more than suggestion or 
advice. The rule thus enacted as law is in full conformity with the 
traditions of the Church, which has always shown great solicitude 
for the preservation of the various rites.

88

3. No one is allowed, without the.authorization of the Hnly 
See, to pass from one rite to another, or, after a legitimate transfer. 
to return, without a similar authorization, to his former rite.80

This permission, which was formerly obtainable from the apos
tolic delegates and nuncios, has been once more reserved exclu
sively to the Sacred Congregation for the Oriental Church. The 
application for a permission of this kind must include, in addition 
to the request of the interested person, the recommendation of 
the ordinary of the rite from which he desires to be transferred 
and that of the ordinary of the rite to which the transfer is to be 
made. All documents are sent to the apostolic delegate who, in 
turn, transmits them to the Sacred Congregation, adding his own 
observations on the merit of the case.00

4. However, a woman married to_a man of another rite may 
embrace his rite either in entering the marriage or during the 
marriage: but when the marriage is dissolved, she is free to re

as Can. 98, § 2. so Ibid., § 3.
90 Cf. S. C. Or., Nov. 23, 1940 (AAS, XXXIII [1941], 28; Bouscaren, op. cit., 

II, 50).
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turn to her own rite, unless particular law provides otherwise.91 
The Code Commission was asked: “Whether a woman of the 
Latin rite who, in virtue of canon 98, § 4, declares that she wishes 
to transfer in matrimonio ineundo to the Oriental rite of the man, 
is still bound to the form for the celebration of marriage, men
tioned in canon 1099, § L n* 3? Reply. In the affirmative.’’92 The 
clear implication of this response is that the transfer does not 
produce its effect until the marriage contract has come into ex
istence. Those who have not yet attained puberty are transferred 
by law itself to the same rite to which parent (the father orf in 
a mixed marriage, the mother) lawfully transfers.

5. The custom, though of long duration, of receiving Hnly 
Communion in another rite does not result in change nf rite ^s

99-101. Moral persons: their nature and mode of action. Be
sides physical persons there are also in the Church moral persons 
constituted by public authority.94

The person who is subject to ecclesiastical law is obviously a 
physical person. But physical persons are not the sole subjects 
of law. There are moral persons that are also subject. It is true 
that per se all laws contemplate the benefit to be conferred on 
men, that is, physical persons.05 However, in every human society 
there are certain aims which only indirectly affect physical per
sons or exceed the limited capacity of the latter as to resources 
or as to duration but which provide a necessary or highly use
ful contribution to the attainment or the preservation of the 
society’s interests. To promote these aims, the law recognizes 
determined juridic entities (institutions, corporate bodies) as ca
pable of having rights and obligations. A juridic or moral person

91 Can. 98, § 4.02 Code Commission, April 29, 1940 (AAS, XXXII, 212; Bouscaren, op. cit., 
II» 49)- Cf. our commentary on can. 1097, 109g.03 Can. 98, § 5. Cf. can. 866 (concerning the privilege of receiving Holy Com-, 
munion in a rite not one’s own); cf. also can. 881, § 1, and 905 (in regard to the confession of sins to a priest of a rite not one’s own) and 1249 (in reference to the hearing of Mass celebrated in a rite not one’s own).

04 Can. 99. 05 D. (1, 5) 2.
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thus recognized by canon law may be defined as a juridic entit 
constituted by an act of a competent authority, existing indt 
pendently of other persons and endowed with the capacity o 
acquiring and exercising rights as well as of contracting obliga 
tions, by the means and to the extent determined by the compe 
tent authority.96

Moral persons thus constituted may be collegiate or ncm-collegi 
ate._according as they result either from an association of physica. 
persons, enjoying in this case a personality distinct from that ol 
the members (e.g., a religious congregation, a chapter, or a con 
fraternity), or from an aggregation of specified things or goods 
(e.g., seminaries, hospitals, churches, benefices).

a) The material element constituting the moral person as a 
subject of law is in the respective case the plurality of persons 07 
or the endowment of goods. Even in the case of the non-collegiate 
moral person there is a latent implication of the cooperation of 
physical persons, of those who administer the property and espe
cially of those for whose benefit the moral person exists.08

b) The purpose or end provides the collegiate (the body 
of physical persons) and the non-collegiate (the aggregation of 
goods) moral persons with the specific reason for the union of 
persons or the coalition of goods. Since no juridic person can be 
constituted in the Church unless it participates in a definite way 
in the general reason for which the Church was founded, the pur
pose of every ecclesiastical moral person must be either religious 
or charitable." Provided that the primary and ultimate purpose 
of a recreational organization is the supernatural care of souls, 
e.g., the protection of youth against worldly temptations, it is 
not excluded from the general purpose of the Church. Juridic 
persons constituted by the state or by others are indeed not 
ignored by the Church (e.g., a municipality, a business corpo
ration, a fraternal society). They may in some cases be praised

96 Cf. Maroto, op. cit., no. 458; Beste, op. cit., on can. 99.97 Cf. can. 100, § 2.  Cf. Coronata, op. cit., I, no. 138.9899 Cf. can. 100 (§ 1) and 685.
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by the Church. At all times their rights are respected by the 
Church. They may even confer benefits on the Church. But they 
are not in the Church.

c) Means for the attaining of this end constitute a further ele
ment necessary to the concept of a moral person. Their potential 
existence in the moral person suffices. Hence a moral person can 
per se continue to exist although on account of external circum
stances these means may de facto actually be wanting or their use 
impeded.100

d) The formal element constituting the moral person is the 
sanction of the public authority which gives it juridic existence. 
This authoritative sanction may proceed from either divine or 
ecclesiastical ordinance. Moreover, ecclesiastical authority can 
give it either by disposition of law (a jure) or by a decree of the 
cQinpetencsuperior (ab homine).101

100. i. The Catholic Church and the Apostolic See have the 
nature of a moral person by divine ordinance.102

The divine ordinance establishing the juridic personality of 
the Catholic Church is evident from the very fact of its founda
tion by Christ as a perfect, supreme, and independent society of 
all Christians, endowed with all the means (especially the sacra
ments) necessary for the attainment of its supernatural and es
sential end, i.e., the establishment of the kingdom of God and the 
eternal salvation of man. The same divine foundation is legiti
mately claimed for the Apostolic See, which, in this canon, signi
fies the very primacy of the Roman Pontiff, i.e., the very office of 
the Roman episcopacy, inclusive of its respective organs as they 
exist in the concrete, constituted for the benefit of all Christians 
to preserve that unity of faith through which the faithful may 
the more easily reach their eternal destiny.103

100 Coronata, loc. cit.101 Cf. Maroto, op. cit., nos. 45g, 460; Beste, op. cit., on can. gg.
102 Can. 100, § 1.
103 Cf. Wernz-Vidal, op. cit., II, no. 2g; Coronata, op. cit., I, no. 138 bis; Blat, 

op. cit., II, no. 2g.
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Other, subordinate, moral persons in the Church derive their 
personality either from the provision of the law itself or from a 
special concession of the competent ecclesiastical superior granted 
by formal decree for a religious or charitable purpose.101 Sup
plementing the general explanation of this matter already given, 
it may be added here that the constitution of moral persons in 
the Church proceeds principally from the immediate authority 
of the Holy See: certain moral persons can receive their public 
sanction only from the Holy See.104 105 * But in proper cases this sanc
tion may also be given by cardinals,100 local ordinaries,107 and 
religious superiors.108 *

104 Can. 100, § i. 105 Cf. can. 392, 394 (§ 2), 494 (§ 1), 1414 (§ 1).106 Cf. can. 1414, § 4. 107 cf. can. 686 (§§ 2-4), 492 (§ 1), 1414 (§ 2), 1555 (§ 1).108 cf. can. 495 (§ 1), 497 (§ 1), 686 (§§ 2, 3), 690 (§ 2).109 Through treaties, however, the Church as such can acquire temporal rights.It was the acknowledgment by the United States of the papal sovereignty in international law that influenced this country to recognize by the Treaty of Paris in1898 the legal personality of the Church in those territorial acquisitions which were originally under Spanish dominion. Cf. Santos v. Holy Roman Catholic and 
Apostolic Church, 212 U.S. 463 (1908); Ponce v. Roman Catholic Apostolic Church, 210 U.S. 296 (1908). The Pope was thus recognized as a sovereign power capable of making the concordat with Spain under which the corporate personality was originally acknowledged in those dominions.110 Can. 100, § 2.

The Catholic Church and the subordinate moral persons in 
the Church are not automatically recognized as moral persons by 
the secular law in the United States.100 Subordinate ecclesiastical 
moral persons may, however, and ordinarily should avail them
selves of the incorporation laws of the respective states and 
thereby obtain juridic personality recognized by them.

2. A collegiate moral person cannot be constituted, unless it 
consists of at least three physical persons.110

Obviously the three persons requisite must further be juridi
cally capable of forming the respective type of corporation; e.g., 
in the case of a chapter of canons, they must be canons. However, 
once the moral collegiate person has been legally constituted, it 
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does not cease to exist should there remain even only one mem
ber.111

3. Moral persons, whether collegiate or non-collegiate, are con
sidered minors.112

This rule aims at the preservation of the rights and the 
prerogatives of moral persons against the negligence of their rep
resentatives, who stand in relation to the moral person in a posi
tion analogous to that of guardians of persons who have not as yet 
come of age.113

101. 1. Concerning the acts of collegiate moral persons: 1 °. If 
a different provision has not been made by common or particular 
law, that act will enjoy the force of law which has received the 
approval of the absolute majority of the voters, not counting the 
votes that are void.  Among votes considered void are those 
given by the so-called blank or neutral ballots; extorted votes; 
conditional votes; votes cast by persons not juridically qualified; 
and votes cast contrary to the special norms, provided in many 
cases by law.  An absolute majority consists of at least a half
vote in excess of one-half of the votes validly cast.

114

115

After two inefficacious ballots, on the third ballot that act will 
receive the force of law which has received the approval of the 
relative majority of the voters.110 A relative majority consists of 
at least one vote in excess of the votes cast for alternative acts, 
e.g., five votes out of twelve validly cast, the remaining seven 
distributed among four alternatives.

Should it happen that even on the third ballot a relative major
ity was not obtained because of an equal division of votes, the pre
siding officer, after the third ballot, has the right to decide the 
issue by casting his vote in favor of either side.117 Ordinarily the 
presiding officer must use his privilege and cast the decisive vote.

111 Cf. can. 102, § 2.  Can. 100, § 3.112113 Cf. can. 512, 536, 1491, 1519-23. 114 Can. 101, § 1, i°.116 Cf. can. 167, § 1, 169, § 1; 170. 116 Can. 101, § 1, i*.
Ibid.
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Only in the case of elections is he free to use or not use it.118 Nor 
does it matter that the presiding officer does not belong to the 
college of voters, because he receives his power to cast the decisive 
vote from the general law itself.110 Therefore, if the presiding 
officer is himself a qualified voter, he enjoys in the case of a tie 
on the third ballot an additional vote, which is decisive of the 
issue.

If, in the case of an election, there is a tie and the presiding 
officer does not wish to cast the deciding vote, that one shall be 
elected who is senior by ordination or by first profession or by 
age.120 A fourth ballot is not permitted except in cases in which 
the common law or particular law allows it. In the case of elec
tions, then, if the presiding officer is unwilling to intervene with 
his decisive vote, the election is to be determined through re
course to the qualifications of the candidates: first, to seniority by 
reason of ordination; 121 then to seniority by reason of religious 
profession, i.e., based on the religious vows first taken; and finally 
to seniority by reason of age. These three criteria are applicable 
successively, so that the first prevails over the second, and the 
second over the third.122

2°. That which affects all singly must be approved by all.123 
Except in a very few cases,124 the Code does not determine those 
cases in which an issue affects all singly and which, therefore, re
quire for validity a unanimity among the voters. Generally speak-

118 Cf. Coronata, op. cit., I, no. 145; Vermeersch-Creusen, op. cit., I, no. 225. Maroto, (op. cit., no. 467), however, holds the contrary opinion and allows the presiding officer to use or not use his privilege in any case.119 Cf. Coronata, loc. cit.; Vermeersch-Crcusen, loc. cit.; both of whom holdthis view in opposition to that of Chelodi, op. cit., no. 253, who requires that the presiding officer, to be authorized to cast the deciding vote, must belong to the college (de gremio collegii). 120 Can. 100, § 1, i°.121 A priest must be preferred to a deacon, and a deacon to a subdeacon. Cf. Augustine, op. cit., II, 27; Beste, op. cit., on can. 101, § 1.122 Vermeersch-Creusen, loc. cit.; Coronata (loc. cit.), however, understands the alternatives enumerated in this paragraph of can. 101 in a disjunctive sense and justifies, where it exists, the practice which gives a senior in profession precedence over a senior by reason of ordination.128 Can. 100, § 1, 20. 124 Cf. can. 172 (§ 1), 526.
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ing, this category is constituted both by those rights which are 
intrinsically inherent in each member of the college as such,125 
and by those obligations which similarly fall upon the individual 
members for fulfillment.120 Examples of such issues are: union 
with another moral person; the introduction of a new observance; 
a donation to which individual members are required to make 
a personal contribution. Only a deadlock can ensue in the absence 
of unanimity in these and similar issues, no matter how many bal
lots have been ineffectively cast.

2. In regard to the acts of non-collegiate moral persons, par
ticular statutes and the norms of the common law affecting these 
persons must be followed.127

The acts of these persons are dealt with by the Code principally 
in the third book, where it treats of churches, benefices, schools, 
seminaries, and pious foundations.

102. The extinction of moral persons, i. By its very nature 
a moral person is perpetual; however, it can cease to exist through 
suppression by competent authority or through a de lacto failure 
to function over a period of a hundred years.128

These two ways by which the Code provides for the extinction 
of a moral persorilare exclusive, not illustrative.

To dissolve a moral person, that authority is competent which 
gave the moral person its juridic existence, as well as the succes
sors and superiors of that authority.

Before the lapse of a hundred complete years a moral person 
may resume its functions without a new decree of the competent 
superior, though, to assure the full effects of its revival, his assent 
is usually required.

2. If at least one of the members of the collegiate moral person 
survives, the rights of all devolve upon him.120

Although as a minimum three persons are needed as the mate
rial element for the constitution of a collegiate moral person, its

125 Augustine, loc. cit. 126 Coronata, loc. cit. 127 Can. 101, § 2.«a Can. 102, § 1. 120 Ibid., § 2.
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existence can be maintained even in the case of the defection or 
the death of all the members but one, for according to this para
graph of canon 102 the sum of the corporate rights devolves upon 
the lone survivor.

103—104. Physical violence, fear, deceit, and error. Violence 
(vis) may be physical or moral: the former is called vis extrinseca 
or physical force; the latter, metus or fear. Physical force is any 
material force applied from an external source to a person against 
his will and superior to his power of resistance.

Fear is a trepidation of the mind caused by present or future 
danger. Fear is grave when the threatening danger is so serious 
and imminent as to overwhelm even a robust mind; otherwise 
it is light (levis). But, according to circumstances and tempera
ments, light fear can be grave, as in the case of so-called reverential 
fear. Fear is intrinsic (ab intrinseco) when it arises from a natural 
cause or an involuntary agent or a source intrinsic to man him
self; it is extrinsic (ab extrinseco) when it is caused by an extrinsic 
rational agent. Moreover, by reason of it source, fear can be just 
or unjust; even when the cause is just, the means may be unjust, 
with the result that the fear induced is unjust.

Deceit is any act of cunning, fraud, or trickery, intended to 
impose a false opinion on another. Deceit is called substantial 
when it affects essential elements of the fact or the object influ
enced by it. Since error arising from this kind of deceit is, in turn, 
always substantial, acts induced by such error are judged in ac
cordance with canon 104, which deals with the question of error. 
Deceit is accidental when it does not affect substantial qualities 
of the respective fact or object. It is divided by authors into antece
dent, i.e., that which constitutes the inducement, and concomi
tant, i.e., that which merely accompanies the act as a circumstance 
in such a way that the act would have been performed even 
though deceit had not intervened. It is accidental deceit that is 
treated in the second paragraph of canon 103.

1. Acts performed by either a physical or a moral person under
>5°
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the compulsion of an external force which cannot be resisted are 
to be considered null and void.130 In regard to this norm, it is» 
immaterial whether the physical violence is exercised for a just| 
or an unjust cause.131

2. Acts performed under the .influence of grave and unjustly 
induced fear, or of deceit, are valid, unless the law provides other
wise: but they can be annulled by the sentence of an ecclesiastical 
judge, in accordance with the norms of canons 1684-89, either at 
the instance of the injured party or ex officio.132

There are many cases in which acts performed in a state of fear 
are declared null by the common law.133 In such cases the fear 
which influences the act, to produce nullity, must be of the fol
lowing character: a) it must be grave, either absolutely or rela
tively; b) it must be unjust or induced by illicit means; c) it must 
proceed from an extrinsic rational being as its cause; d) it must 
have as its purpose at least the external acquiescence of the in
timidated person. Moreover, in order that an ecclesiastical tri
bunal may declare an act null on this ground it must find that 
the fear involved was possessed of these characteristics.

The reason why grave and unjust fear does not of itself vitiate ? 
a human action is that, no matter how great may be the perturba
tion caused by the dread of an impending evil, unless it is suffi
cient to deprive its victim of the use of reason, it leaves him, at ■ 
least in a certain degree, still responsible for his action. On the I 
other hand, ecclesiastical law, recognizing that such fear, to a cer
tain extent, deprives a person of his liberty and his responsibility, 
is willing to annul acts performed under this overwhelming in
fluence.

Acts influenced by antecedent deceit are in certain cases also 
declared null and void by the law.134 It is not clear whether the

130 Can. 103, § 1.131 Augustine, op. cit., II, on can. 103; Coronata, op. cit., I, no. 149.132 Can. 103, § 2.188 Cf. can. 169 (§1, i°), 185, 214 (§1), 542 (1°). 572 (§1), 1087 (§1), 1095 
(§ b 3°)> 1307 (§ 3). 2238- 1M Cf. can. 169, 185, 542, 572.
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law in those cases includes also acts influenced by only concomi
tant deceit. Some authors affirm that it does; others answer in the 
negative, granting to the person deceived only the right to bring 
suit for compensation of the damages sustained.135

104. Error is a false judgment about something. In law, igno
rance and inadvertence are considered as equivalent to error. 
Ignorance, however, possesses no positive element of its own and 
is simply the lack or the absence of due knowledge. This is true 
also of inadvertence, which is the lack of attention.130

Error may be substantial or accidental according to whether 
it affects or does not affect what pertains to the substance of the 
fact or object influenced by it. An error per se accidental, but 
affecting a quality that is considered by the agent as a condition 
sine qua non, is equivalent to substantial error. If, for example, 
a person who wished to be baptized, but with the ceremonies of 
the Latin rite and no other, so that this intention is the very condi
tion on which his request for baptism depends, was through deceit 
led to believe that the ceremonies of another rite were those of 
the Latin rite and to accept baptism conferred with them, the 
baptism itself would be invalid. Error, like deceit, can be either 
the determining cause of an act or a contract (antecedent error, 
error causam dans contractui) or simply a circumstance which ac
companies the act or the contract (concomitant error).
f It an error concerns what constitutes the substance of an act, 
lor if it amounts to a condition sine qua non, it renders the act 

l invalid; otherwise the act is valid, unless the law rules the con- 
) trary.137 However, in contracts error may give the right to a 
rescissory action, in accordance with the rules of law, i.e., the con
tract is not void but voidable.138

105. Superiors and their counselors. In the exercise of author
ity there are certain matters which are left to the discretion of the

135 Cf. Beste, op. cit., on can. 103, § 2. 180 Cf. our commentary on can. 16.187 Cf. can. 1083, § 2, 2°. 188 Cf. can. 1684, § 2. 
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superior without the intervention of counselors. In many cases, 
however, the law requires that the action of superiors be preceded 
by the consent, or in some cases only the advice, of his counselors. 
In some cases, too, it is required that it be preceded by an ex
pression of opinion on the part even of other interested par
ties.

When the law provides that a superior in order to act needs 
the consent or the advice of specified persons (either physical or 
moral persons), then:

i°. If their consent is required, the superior acts invalidly 
contrary to their vote.130 If it is required from a number of per
sons, as a rule it need not be unanimous: the consent of a majority 
according to the norms of law is sufficient. Though the superior 
cannot act contrary to their vote, he is not thereby constrained 
to act according to their view: i.e., he can abstain from action in 
the matter.140 If the response of the counselors is evasive, neither 
affirmative nor negative, or if they remain silent, unless the supe
rior is justified by circumstances in interpreting their conduct 
as a tacit consent, he is restrained from valid action.141

If advice only is required, e.g., by words such as: with the 
advice of his counselors (de consilio consultorum) or after hear
ing the chapter, the pastor (audito capitulo, parocho), and the 
like, for the validity of his action, it suffices that the superior1 
should hear the specified persons.142 That the act is otherwise; 
invalid seems so clear from the text that doubt would appear im
possible. On the contrary, there is disagreement of this point 
among the authors. The more common opinion, and for us the 
more probable, is that the superior acts invalidly in these cases if 
he fails to consult the specified persons.143 On the other hand, a 
contrary opinion holds that, when advice only is required, the 
wo Can. 105, i°. 140 Beste, op. cit., on can. 105, i°.1*1  Coronata, op. cit., I, no. 153. 142 Can. 105, i°.1« Blat, op. cit., II, no. 36; Coronata, op. cit., I, no. 153; Beste, op. cit., on can. 105, 1°; Ayrinhac, op. cit., no. 225.
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respective action is valid even if performed without any previous 
consultation.144 Since the latter view is held by several canonists 
of high standing, it cannot be dismissed as improbable; hence, 
in practice, until the Code Commission (to which the question 
has already been proposed) issues an authentic interpretation, 
acts done without consultation, when only consultation is re
quired, need not be considered invalid.

Although the superior is not bound to follow it, even if unan
imous, he should give serious consideration, in case many persons 
are to be heard, to their concurrent advice, and he should not act 
contrary to it without a preponderant reason, of the weight of 
which, however, he himself remains the judge.145 Even though 
the superior does not follow the advice of his counselors, the re
quired consultation cannot be regarded as superfluous or useless. 
In any event, it assures that the act of the superior will be 
well considered and deliberate.146 Salus autem, ubi multa con
silia.

20. If the consent or the advice is required, not of one or two 
persons only, but of several together, the latter shall be legiti
mately convoked to give their advice, their presence in the ab
sence of a regular convocation sufficing, according to the norm of 
canon 162, § 4.147 One or two persons, if a vote of no more is 
required, can thus be consulted privately and separately, even by 
letter or through an intermediary.148 If the advice of more than 
two persons is required, associate deliberation is required in order 
that their counsel may be validly given, unless in particular cases 
the law should provide otherwise.149

If in a given law the Code does not distinguish between the 
modes of intervention by the superior’s counselors, but simply 
indicates that their intervention is required (e.g., through the 

144 Vermeersch-Creusen, op, cit., I, no. 229; and many other writers to whom they refer. 145 Can. 105, i°.140 Augustine, op. cit., II, on can. 105. 147 Can. 105, 20.148 Ayrinhac, op. cit., no. 226. 140 Cf. can. 162, §2, and 302. 
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terms, cum Consilio, cum Capitulo, cum suffragio), their advice 
only, and not their consent, must be obtained.160

The superior, should his prudence suggest it in view of the 
importance of the matter under advisement, may demand an 
oath of secrecy from the persons consulted.161

30. All who are requested to tender their advice or state their 
judgment, shall offer their views respectfully, completely, and 
truthfully.162

106. Precedence is the right to a specified place of honor in 
public gatherings, functions, processions, and the like.

Precedence among various persons, either physical or moral, 
is regulated by the following norms, without prejudice to the 
special provisions which are given in their respective places in 
the Code.153

10 One who represents another enjoys the precedence of the X 
latter. However, in councils and similar meetings a proxy yields 
precedence to those of his principals rank who are personally 
present.154 Thus an archbishop’s representative in a council takes 
precedence with but after all archbishops present, and conse 
quently before all bishops.

2° A person who has authority over other persons, whether 
physical or moral persons, has the right of precedence over 
them.155 Both jurisdiction and dominative power are included in 
the idea of authority expressed here. Thus the Roman Pontiff has 
authority, and consequently precedence, over all the clergy and 
the faithful of the Church; a metropolitan enjoys authority and 
precedence over his suffragan bishops and the faithful of his 
province; a bishop, over the clergy and the faithful of his diocese; 
an abbess, over the members of her community.

mo Augustine, loc. cit.; Vermeersch-Creusen, loc. cit.; Coronata, loc. cit.i01 Can. 105, 2°. 152 Ibid., 30.153 Can. 106. There are special provisions in can. 233, 236, 237, 239 (§ 1, 21°), 269, 280, 347, 37°» 408, 450, 478, 491, 701, 1455.154 Can. 106, i°.  Ibid., 20.158
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30 Among various ecclesiastical persons, none of whom has 
authority over the others, persons of higher rank precede those 
of inferior rank.150 Rank (gradus) denotes degrees of jurisdiction, 
of office, and of dignity, but not those of holy orders.157 Thus, after 
the Roman Pontiff, the descending series is as follows: cardinals,

1 patriarchs, primates, archbishops, bishops, abbots and prelates 
t nullius, and so on.

Among persons of the same rank but not of the same order, the 
jperson who is in a higher order precedes the others,158 e.g., a cardi
nal priest precedes a cardinal deacon.
f Among persons of the same rank and the same order, preced
ence is given to him who was the earlier advanced to that rank.150 
Among bishops precedence is determined not by the date of their 
consecration or promotion to a suffragan see, but by the date ofy 
the publication of their appointment to the episcopacy.100 This 
rule affects others, including pastors, among whom precedence 
is accordingly determined by the date of their promotion to the 
office.101

Among persons promoted to the same rank at the same time, 
precedence is determined by seniority of ordination, unless the 
junior was ordained by the Roman Pontiff.102 The latter would 
enjoy precedence also if ordained by a special delegate of the 
Roman Pontiff.103 If they were ordained at the same time, preced
ence is determined by age.104

y’- 40 Rite is not taken into account in determining preced
ence.105

50 According to the general principle just set forth, moral

150Zdtd., 3°.
157 Coronata, op. cit., I, no. 157; Beste, op. cit., on can. 106, 30; cf. however, Vermeersch-Creusen, op. cit., I, no. 230. 158 Can. 106, 30. 150 Can. 106, 30.100 Code Commission, Nov. 10, 1925 (AAS, XVII, 582; Bouscaren, op. cit., I, 88).
101 Cf. however can. 478, which contains an exception in favor of the pastorof the cathedral church. 102 Can. 106, 30.163 Augustine, op. cit., II, on can. 106; Coronata, op. cit., I, no. 157.164 Can. 106, 30. 105 Ibid., 40.
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persons of a superior class (species) take precedence over moral 
persons of an inferior class, e.g., a cathedral chapter enjoys pre
cedence over a collegiate chapter; a religious order, over a reli
gious congregation. Similarly, moral persons of the same class 
(species) enjoy precedence according to their rank within that 
class, e.g., an archconfraternity takes precedence over a simple 
confraternity.

Among various moral persons of the same class and rank, that 
moral person takes precedence which is in uncontested quasi
possession of it; and if there is no evidence of this quasi-possession, 
precedence is given that moral person which was first established 
in the place where the dispute occurs. Among the members of 
the moral person, precedence is determined by its legitimate con
stitutions, by legitimate custom, and, in the absence of both, by 
the norms of common law.

6° In his own diocese a local ordinary may determine preced-X 
ence among his subjects, with due regard for the principles of 
common law, to legitimate diocesan customs, and to the offices 
held by the persons concerned. In pressingly urgent cases he may 
decide disputes concerning precedence even among exempt reli
gious, if the latter are to participate with others in a public func
tion. From such a decision there lies no suspensive appeal, but | 
neither does the decision take away any fundamental right.

70 Among members of the papal household precedence is 
fixed according to its own particular privileges, rules, and tradi
tions.1GC

107. The distinction between the clergy and the laity. In the 
Church there is by divine ordinance a distinction between the 
clergy and the laity. However, not all the orders of the clerical 
state are of divine institution; on the other hand both clerics and 
laymen can be religious.1*1

The clergy constitute the sacred governmental authority of 
the Church. This body of persons is invested with power in the

10a Ibid., 5°-7°. 107 Can. 107.
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Church according to rank. Like the Church’s power, that of the 
hierarchy constituted by this body is twofold: the power of orders 
and the power of jurisdiction.

So far as ftr $e.any male Christian may be admitted to it, this 
hierarchy is democratic, though it is theocratic in its origin and 
constitution. Its power comes from God, not from or through the 
people.168

The laity depend on the clergy for the reception of the sacra
ments. However, in case of necessity, a lay person may baptize 
privately. Moreover, in the sacrament of matrimony, the con
tracting parties themselves are the ministers of the sacrament.

Lay persons, as a rule, cannot share in ecclesiastical jurisdic- 
1 tion. However, they can be given a part in the management of 
I Church property 109 and, in the cases permitted by law, they may 
I enjoy certain rights, such as patronage (ius patronatus).
y Subdeaconship and the minor orders are not of divine institu
tion.

The distinction between the clergy and the laity is of divine 
origin, as is clear from Sacred Scripture and from the definition 
of the Council of Trent.170

Canon 107 may thus be regarded as introducing our commen
tary to the threefold division of the second book of the Code 
which treats respectively of the clergy, of religious, and of the 
laity.

Coronata, op. cit., I, no. 163; Augustine, op. cit., II, on can. 87.160 Under the law of the Councils of Baltimore, a bishop of the United States may, at his discretion, admit lay persons as church committeemen to share with him and the pastors of the diocese the administration of parochial property, but in an advisory capacity only. Cf. Concilii Plenarii Baltimorensis II, in Ecclesia 
Metropolitana Baltimorensi, a die VII ad diem XXI Octobris, A.D. MDCCCLXVI, 
et a Sede Apostolica Recogniti, Acta et Decreta (ed. altera, Baltimorae: loannes Murphy, 1894), no. 198 (hereafter cited as Acta)} Acta et Decreta Concilii Plenarii 
Baltimorensis Tertii, A.D. MDCCCLXXXIV (Baltimorae: loannes Murphy, 1886), nos. 284-87 (hereafter cited as Acta).170 Sess. XXIII, de ordine, can. 4; Schroeder, Council of Trent, p. 163.
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PART I

The Clergy

Canons 108-486

Division. The first part of the second book of the Code deals 
with the clergy and is divided into two sections: the first treats of 
the clergy in general (can. 108-214), the second treats of the clergy 
in particular (can. 215-486).

SECTION I

The Clergy in General

Canons 108-214

INTRODUCTION

Canons 108-110

Division. The first section of the second book of the Code, 
dealing with the clergy in general, is preceded by a short introduc
tion which consists of the following concepts: a definition of the 
clerical state and a general notion of the hierarchy and its degrees 
(can. 108); the dogmatical principle governing reception into the 
ecclesiastical hierarchy of jurisdiction and of orders (can. 109); 
and the notion of prelacy (can. 110).

108-109. Clerical state, hierarchy: ranks, degrees, admittance. 
From the second century clericus (a word from the Greek kleros, 
meaning “lot,” “portion,” “heritage”) has been the common
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name applied to one who according to St. Jerome 1 belongs to that 
body of men who are the portion of God and at the same time have 
God Himself as their lot.

1 “Prop ter e a vocantur clerici vel quia de sorte sunt Domini, vel quia ipse Dominus sors, idest, pars clericorum est.” Ep. LII; MPL, XXII, 531.2 Can. 108, § 1.
8 Coronata, Institutiones, I, no. 167; cf. Beste, Introductio in Codicem, on can.

j 08, § 1.
* Vermeersch-Creusen, Epitome, I, no. 232; cf. Maroto, Institutiones, no. 484.® Can. 108, § 2.

1. In the strict legal sense, they are called clerics who have been 
bound to the divine ministry by at least the reception of first 
tonsure.2

First tonsure is that sacred rite, instituted by the Church, which 
consists in the cutting of the hair of the head and the vesting with 
the surplice performed by a competent minister who, at the same 
time, pronounces the requisite, words. It is not an order, but 
rather a preparation for the reception of orders. Through its 
reception a baptized man leaves the lay state and enters the cleri
cal state, thus becoming a member of the ecclesiastical hierarchy. 
Women are not capable of receiving it and hence are barred front*  
entrance into the hierarchy.3

In pre-Code legislation the word clericus was a generic term 
which was applied, in favorable matters, to the professed mem
bers and the novices of religious institutes, while in unfavorable 
matters (in odiosis) it was held inapplicable, ordinarily, to 
regulars, canons, prelates, and dignitaries in general. The Code 
does not recognize either the extension or the restriction of the 
term; therefore it must always be understood in the sense of canon 
108, § 1, unless another interpretation is required by the con
text.4

, z 2. All clerics do not belong to the same rank, but there is con
stituted among them a sacred hierarchy in which they are sub
ordinate one to another.5

In its objective sense, the sacred hierarchy is the universal 
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power granted by Christ to the Church. In its subjective sense, 
it is the aggregate body of those persons, in distinct and interre
lated degrees of authority and subordination, to whom that power 
is committed.0

In respect to its object, it is twofold: the hierarchy of^drd^) 
and the hierarchy of ffilsdictfop.

a) The hierarchy of orders is the power which of its nature 
directly promotes the sanctification and the salvation of the faith
ful through public worship, especially through the Holy Sacrifice 
of the Mass, and the administration of the sacraments.

b) The hierarchy of jurisdiction is the paweii^ governing 
the faithful in order that they may be brought to eternal life.7

Differences distinguish the two kinds of hierarchy. The power 
of orders is acquired through a sacred rite; the power of jurisdic
tion, except in the case of the Roman Pontiff, through canonical 
mission. The power of orders once acquired is never lost, and any 
exercise of that power thereafter is always valid, though it may 
be unlawful; the power of jurisdiction can be revoked and the 
exercise of it thereafter is ordinarily invalid. In the hierarchy of 
orders three degrees, at least, are of divine origin; in the hierarchy 
of jurisdiction, only two.

The two powers possess several elements, tn common: the same 
efficient cause, i.e., God; the same supernatural purpose, i.e., 
the supernatural sanctity and salvation of mankind; and the same 
supernatural essence.8

It is possible that the jurisdiction usually associated with a par
ticular degree of the hierarchy of orders may be possessed by one 
not enjoying that degree, e.g., the jurisdiction over a diocese pos
sessed by an administrator or a vicar general who is a priest. On 
the other hand, that jurisdiction may be wanting to one who 
possesses the degree of the hierarchy of orders with which it is 
ordinarily associated, e.g., to a titular bishop.

e Cf. Wernz-Vidal, Ius canonicum, II, no. 47. 7 Coronata, op, cit., I, no. 168.8 Wernz-Vidal, op. cit., II, no. 48; Coronata, loc. cit.; Maroto, op. cit., no. 487.
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3. By divine institution the sacred hierarchy of orders consists 
of bishops, priests, and ministers; that of jurisdiction consists of 
the supreme pontificate and the subordinate episcopate; other de
grees have been added by the authority of the Church.®

a) The hierarchy of orders consists of a series of eight degrees 
((gradus): the ostiariate, the lectorate, the exorcistate, the acol- 
(ythate, subdeaconship, deaconship, priesthood, and the episco- 
»pate. Tonsure, as already explained, is not an order but merely
the ceremony serving as an entrance to the clerical state and a 
preparation for the reception of orders. The last four degrees are 
called major or sacred orders; the others, minor orders. Only the 
last three are held with certainty to be of divine origin and to 
constitute the sacrament of holy orders; 10 the other degrees (in
clusive, according to the more common opinion, of subdeacon
ship) are of ecclesiastical institution.

b) The hierarchy of jurisdiction also has many degrees, two of 
which are of divine institution, the primacy of the Roman Pontiff 
and the episcopate.  All its other degrees are of ecclesiastical in
stitution, e.g., those of patriarch, primate, metropolitan, vicar 
apostolic, and prefect apostolic.

11

Because of the monarchical constitution of the Church, the 
episcopate is said to be subject to the Roman pontificate, but this 
dependency does not prevent the power of bishops from being or
dinary power, i.e., granted them, at least radicaliter, in virtue of 
the episcopal office itself.12

109. Those who are admitted into the ecclesiastical hierarchy 
obtain this membership through neither the consent nor the des
ignation of either the people or the civil power; but they are con
stituted in the degrees of the power of orders through sacred 
ordination; in the Supreme Pontificate, on the fulfillment of the 
condition of legitimate election and its acceptance, by divine

9 Can. 108, § 3.10 Cone. Trident., sess. XXIII, de ordine, c.2; Schroeder, Council of Trent,p. 160. 11 Cone. Vatican., Sess. IV, cc. 1-4.12 Augustine, Commentary, II, on can. 108.
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law itself; in the other degrees of jurisdiction, by canonical mis
sion,13 i.e., by the mandate of competent authority.

The first clause of canon 109 is directed against the error taught 
by Arnold of Brescia, Wyclif, Huss, Calvin, and Zwingli, who 
preached the necessity of the people’s consent in the choice of 
ecclesiastical superiors, and against that of Luther, who required, 
for this effect, the approval of the civil power.14

Canonical mission is distinct from ordination. It signifies the 
competent mandate without which no cleric can be admitted to 
the hierarchy of jurisdiction in a degree below that of the Roman 
Pontiff.15 The Roman Pontiff receives his power of jurisdiction 
immediately from God as soon as the required conditions are 
verified in accordance with canon 219.

110. Prelates in the proper sense. Although the title of prelate 
is granted by the Apostolic See to some clerics as an honorary 
distinction without jurisdiction, in the proper sense intended by 
the law prelates are those clerics, either secular or religious, who 
enjoy jurisdiction in the external forum.10

In the strictly legal sense, then, the following should be con
sidered prelates: metropolitans, bishops, vicars general, diocesan 
administrators, auditors of the Sacred Roman Rota, superiors 
general and provincial superiors of institutes of exempt clerical 
religious.17

13 Can. 109.14 Cone. Trident., sess. XXIII, de ordine, c.4; Schroeder, op. cit., p. 161. Cf. ourcommentary on can. 107. 18 Augustine, op. cit., II, on can. 109.10 Can. 110.17 Concerning honorary prelates, cf. our commentary on can. 328.

^8



TITLE I

The Incardination of Clerics into a 

Diocese

Canons 111—117

Division. In this title, after stating the necessity of incardina
tion (can. 111, § 1), the Code deals with the mode of the first (can. 
111, §2) as well as of subsequent incardination (can. 112). It 
further indicates the superior who is competent for the process 
of incardination and excardination (can. 113) and the conditions 
necessary for the validity and the lawfulness of the process (can. 
114-17).

y/ 111. Necessity of incardination. 1. Every cleric must belong 
lo either some diocese or some religious institute, and there shall 
be no unattached clerics.1

The rule of canon 111, § 1, is in full conformity with the oldest 
traditions of the Church. In the first centuries a custom, probably 
traceable to apostolic times, required that a definite church be 
in need of the services of the cleric in order that he might be pro
moted to orders.2 Underlying this custom was the conviction of 
the early Christians that a spiritual alliance, a sort of mystical 
marriage, was established between a bishop, a priest, or a deacon, 
and the churches for which they were consecrated or ordained.3

1 Can. 111, § 1.2 Exceptions were permitted, e.g., in the case of St. Jerome and St. Paulinus, who were ordained absolutely, i.e., without assignment to a definite church.a Schroeder, Disciplinary Decrees of the General Councils: Text, Translation, 164
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The Council of Chalcedon (451) decreed formally that no one 
should be promoted to any ecclesiastical order unless he was “spe
cially affiliated to a church of a city or village or a martyry [i.e., 
a chapel built over a martyr’s grave] or monastery.” * 4 In spite of 
this, “absolute” ordinations became more and more frequent dur
ing the Middle Ages, with a resulting increase in the number of 
unattached clerics. The Council of Trent renewed the prohibi
tion of the early councils, providing that no one was to be or
dained unless in the judgment of his bishop he would be useful 
or necessary for some church or shrine to which he was to be as
signed.5 * In view of this restriction, it is apparent that only later, 
indeed only in very recent times, has the concept of incardina- 
tion and excardination involving different dioceses come to be 
accepted by the law.

and Commentary (St. Louis: Herder, 1937), p. 45 (hereafter cited as General Coun
cils); cf. Cone. Nic., can. 15 f.; Mansi, Sacrorum conciliorum nova et amplissima 
collectio (53 vols. in 59, Paris-Arnhem-Leipzig, 1901-27), II, 675 (hereafter cited 
as Mansi): cf. Schoeder, op. cit., pp. 44, 46.

4 Can. 6; Mansi, VI, 1226; cf. Schroeder, op. cit., p. 95.
5 Sess. XXIII, De ref., c.6; cf. Schroeder, op. cit., p. 168.
« Cf. can. 114, 641 (§ 2). 7 Coronata, op. cit., I, no. 173.
«Cf. can. 114, 115, 585.

Incardination is the canonical act by which a cleric is attached )( 
to a diocese and made subject to its ordinary. It may be express 
(formal) or equivalent (implicit, virtual), as it is effected respec
tively either by an official act of the competent superior directly 
intending it or by a fact which indirectly, through a provision of 
the law, achieves the same result.0

Exxardjnation is the canonical act by which a cleric is dismissed z 
perpetually ancT absolutely from the diocese into which he was 
incardinated.7 Excardination, like incardination, may be explicit 
or equivalent.8 Since it necessarily implies previous incardina
tion it does not affect lay persons, who, on the other hand, are 
obviously affected by that act of incardination which consists, 
as indicated in the second paragraph of canon 111, in their affilia-
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tion with the diocese at the very moment in which a lay person 
becomes a cleric through the reception of tonsure.

2. Incardination by first tonsure. By reception of first tonsure, 
Ka cleric is ascribed to, or as they say, incardinated into the diocese 

for the service of which he is promoted.9 Thus the Code points 
to the initial (originaria) and virtual incardination, the ordinary 
method by which clerics are affiliated with a diocese.

112—117. Method and conditions of subsequent incardination. 
y Outside the cases contemplated in canons 114 and 641, § 2, that 

a cleric may be validly incardinated into another diocese, he shall 
obtain from his ordinary letters of perpetual and absolute excardi- 
nation, duly signed by the ordinary, and also from the ordinary 
of the other diocese letters of perpetual and absolute incar
dination, also duly signed by that ordinary.10 The letters of the 
former must grant perpetual (i.e., without any limitation of time), 
and absolute (i.e., without any conditions) excardination.

It is derivative (formal) incardination of which this canon 
speaks; 11 therefore it is applicable only to a cleric who has already 
been incardinated into a diocese.

The letters are the legitimate documents of mutual agreement 
by which a man’s own ordinary dismissed him, a cleric, with due 
authorization to become a subject of another diocese, while the 
other ordinary accepts him as his subject for the service of his 
diocese.

The formalities of canon 112 must be observed in order that the 
act of incardination may be valid. There are also other formalities 
that must be observed. Of these we shall speak in our commentary 
on the following canons.12

113. The vicar general cannot, without a special mandate, 
grant excardination and incardination; and the vicar capitular 
does not enjoy this power until one year after the episcopal see

» Can. 111, §2. 10 Can. 112.n Excardination is always derivative, inasmuch as it necessarily presupposes a previous incardination. 12 Can. 113, 116, 117.
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has become vacant and then with the consent of the chapter.18 
It is the bishop who is authorized to give the special mandate to 
the vicar general. In place of the vicar capitular and the cathedral j 
chapter, as mentioned in canon 113, one must substitute the dio-. 
cesan administrator and the board of diocesan consultors in the/ 
United States.14

114. Excardination and incardination take place when a cleric 
receives a residential benefice from the ordinary of another 
diocese, with the written consent of his own ordinary, or with the 
written permission of the latter to leave the latter’s diocese for
ever.  Canon 114 contains an example of implicit or equivalent 
excardination and incardination.

15

It is effective in the case in which an extra-diocesan priest is 
given, even in the United States, a parish in rightful possession 
without restriction as to time.10 “Without restriction of time” 
is indicated as a condition because, if by mutual agreement be
tween two ordinaries a priest is sent to work in another diocese 
for a limited period of time, he remains incardinated in his own 
diocese, no matter how long he may remain outside it.

It seems to be a condition for the validity of the act that the 
permission to leave the diocese should be in writing; so, too, in 
the alternative case, the consent to the acceptance of a benefice 
in another diocese.17

115. By religious profession also one is excardinated from his 
diocese, in accordance with canon 585.18

As again applying to excardination, canon 115 refers only to 
secular clerics who enter a religious community. It is perpetual 
profession, solemn or simple, that thus results in implicit ex
cardination and affiliation with the respective religious institute. 
Temporary profession does not have this effect.

By religious profession a religious is attached to a religious
13 Can. 113. “ Cf. can. 427.  Can. 114.1510 Beste, op. cit., on can. 114.
it Vermeersch-Creusen, op. cit., I, no. 238; Beste, op. cit., on can. 114.
is Can. 115.
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institute, a monastery, or a monastic province, depending on 
whether he is admitted to a simple religious institute, an inde
pendent monastery, or a group of monasteries united in a prov
ince. Of course, as a member of a monastic province he belongs 
first to one of the monasteries of which the province is composed. 
This distinction regarding the body with which he becomes affili
ated is important in determining the formalities required should 
the religious desire to change his affiliation in the religious life, 
by transferring it to another body of religious. If he belongs to 
an independent monastery or to a monastic province, he cannot 
leave it to become affiliated with another religious institute, mon
astery, or monastic province, without the permission of the Holy 
See. If he belongs to a religious institute, on the other hand, 
though the permission of the Holy See is required for his trans- 
ferral to another religious institute, when the transfer occurs 
within the same religious institute, from house to house, or from 
province to province, only the particular laws of the respective 
religious institute are required to be observed.19

If a religious cleric in minor orders, who had already received 
tonsure before entering the institute, is liberated from the obliga
tions of his temporary profession through the expiration of his 
vows or through an indult of secularization, but not through dis
missal, he is obliged to return to his own diocese, and his ordinary 
is obliged to receive him.20 By dismissal, on the other hand, he is 
automatically reduced to the lay state.21

On the contrary, a cleric belonging to a religious institute, 
who, during the period of his temporary profession had re
ceived tonsure and minor orders from the local ordinary, on being 
liberated from the obligations of his profession, is not incar- 
dinated in the diocese of the local ordinary who ordained him.22

116. Excardination shall not be granted without a just cause,23

10 Coronata, op. cit., I, no. 179. 20 Cf. can. 641, § 1.21 Cf. can. 648, 660, 8 2.  Aliter, Beste, ibid., on can. 115.22
22 Can. 116.
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of which the competent judge is the excardinating ordinary. Ex
amples of a just cause are the following: the loss of reputation 
in one’s own diocese, the need for a permanent change of climate 
because of health, special capacities or talents not required in 
one’s own diocese, and the difficulty or the impossibility of ob
taining adequate economic support.

Moreover, excardination does not become effective unless in- 
cardination in another diocese really takes place; and of this fact 
the incardinating ordinary shall inform the excardinating ordi
nary as soon as possible.24

24 Can. 116. 25 Cf. Blat, op. cit., II, no. 51.20 Can. 117, 1°. 27 Cf. can. 979-81.28 Cf. Ayrinhac, General Legislation, no. 248; Wernz-Vidal, op. cit., II, no. 63.
169

Until actual incardination, the cleric remains incardinated 
in the diocese of the excardinating ordinary. No interval of time, 
during which he might be acephalous, is allowed.

The report of the incardination required to be made by the 
incardinating ordinary to the excardinating ordinary is de
manded for only the lawfulness, is not required for the validity of 
the act.

117. The ordinary shall not incardinate a cleric of another dio
cese, unless:

i° It is necessary or advantageous to the diocese;25 in any 
event, the prescriptions of the law shall be observed regarding 
the canonical title of ordination.26 The clause of canon 117 
referring to the title of ordination contemplates only clerics con
stituted in major orders. Titles of ordination,27 i.e., means of ade
quate and unfailing support, are: a benefice (which is, in the 
contemplation of the law, the primary and ordinary title), patri
mony, pension (both of which are subsidiary titles), and service 
of the diocese (an exceptional title). Canon 117 requires in this 
paragraph that if through the incardination in another diocese, 
the title of ordination should be lost, another must be substituted 
in its place.28
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2° He has learnt through a legitimate document of the lawful 
excardination and received from the Curia of the excardinating 
diocese, under secrecy if necessary, appropriate information re
garding the birth, the life history, the morals, and the learning of 
the cleric involved, especially relating whether he is of a different 
nationality or speaks a foreign language; on the other hand, the 
excardinating ordinary is gravely bound in conscience to see that 
this information is in conformity with the truth.20

20 Can. 117, 2°. For the incardination, and even for a brief sojourn, in .America 
or the Philippine Islands, of priests coming from Europe, more severe regula
tions are in force; cf. S. C. Consist., deer. Dec. 30, 1918 (/LIS, XI [1919], 39; 
Bouscaren, op. cit., I, 93); Pius XII, apostolic constitution Exsul familia, August 1, 
1952 (AAS, XLIV, 649; Bouscaren, op. cit., Ill, 86). Cf. also our commentary on 
can. 144.

30 Can. 117, 30.
31 Coronata, op. cit., I, no. 178; Beste, op. cit., on can. 117, 30.
32 Augustine, op. cit., II, on can. 117; Coronata, op. cit., I, no. 178.

30 The cleric has declared under oath before the incardinating 
ordinary or his delegate that he intends to be ascribed perpetually 
to the service of the latter’s diocese in accordance with the pre
scriptions of the sacred canons.30

1) This oath is not promissory as it simply asserts the cleric’s 
present intention; therefore he is not forbidden in the future, 
in view of changed circumstances, to seek excardination or to 
enter a religious institute, and needs no dispensation in either 
case.31

2) The cleric’s oath is required, not for the validity, but only 
for the lawfulness of incardination.32

Summary. The formalities required for formal incardination 
and excardination may be summarized as follows:

a) Excardination:
1) valid:
i) written letters of the excardinating ordinary, signed by him;
ii) dismissal, perpetual and absolute;
iii) valid incardination into another diocese;
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2) licit:
i) a just cause.
b) Incardination:
1) valid:
1) written letters of the incardinating ordinary, signed by him;
ii) acceptance by him of the cleric, perpetual and absolute;
iii) valid excardination of the cleric from his former diocese;
2) licit:
i) a just cause, i.e., the need or the advantage of the diocese;
ii) the substitution, if necessary, of a new title of ordination;
iii) testimonial letters of the excardinating curia concerning 

the cleric involved;
iv) the cleric’s oath;
v) report of the incardinating ordinary to the excardinating 

ordinary that the incardination has been effected.33
33 Examples of forms for the respective documents may be found in Beste, 

op. cit., pp. 175-76.
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The Rights and Privileges of Clerics

172

Canons 118-123

Division. The rights of clerics, i.e., inalienable moral faculties 
belonging to clerics as such in virtue of their state, are the right 
of obtaining, to the exclusion of others, the power of orders and 
the power of jurisdiction, as well as benefices and pensions in the 
Church (can. 118), and the right to special reverence and respect. 
The privileges, i.e., special favors granted by the common law to 
clerics on account of the excellence and the dignity of their state, 
are the privilegium canonis (can. 119), the privilegium fori (can. 
120), the privilegium exemptionis (can. 121), and the privilegium 
competentiae (can. 122). The last provision of this title concerns 
the loss of clerical privileges.

118. Eligibility for the power of orders and of jurisdiction. 
XOnly clerics can obtain the power either of orders or of eccle
siastical jurisdiction.1

The first clause of canon 118 refers to the capacity or the prox
imate disposition required for every degree of participation in 
the hierarchy of the Church as demanded by the common law to 
the extent that the determination of this capacity is subject to 
control by or through ecclesiastical authority. Thus the incapac
ity of lay persons to receive jurisdiction derives from ecclesiasti
cal law; the Roman Pontiff, therefore, in the fullness of his power, 
can dispense from it and grant, as a privilege, to lay persons,

1 Can. 118.
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probably even to women, the exercise of jurisdictional power.2 
The capacity required by canon 118 for participation in the 

power of the hierarchy was said above to be that which “is subject 
to control by or through ecclesiastical authority,” because the 
power of the Roman Pontiff, which transcends indeed such con
trol and intermediacy, is granted to him not by or through eccle
siastical authority but immediately by God, effective at the 
moment of his acceptance of his election, even if at that moment 
he should not be a cleric.

First tonsure, by which a man is merely admitted to the clerical» 
state, does not per se confer any degree of the power of orders 
or of jurisdiction. It is a preparation for the reception of these 
powers, conferring the capacity required for them. Promotion to | 
the respective degrees of the power of orders entails the possession 
of the power corresponding to that degree; jurisdiction, however, 
is not entailed, but requires in addition either a concession of an 
ecclesiastical office to which jurisdiction is annexed or special | 
delegation, both of which means are summarily embraced by the j 
term, canonical mission.

It is not in virtue of the power of orders that lay persons act 
as ministers of the sacrament of matrimony or, in case of neces-

2 Coronata, op. cit., I, no. 181; Ferreres, Institutiones canonicae (Barcinone, 1917), L no- 25*  (hereafter cited as Institutiones)', Beste, Introductio in Codicem, on can. 118. The title of the Abbess of the Real Monasterio de las Huelgas, near Burgos, Spain, was: “Nos Donna N.N., gratia Dei et Sedis Apostolicae Abbatissa regii monasterii de las Huelgas, prope civitatem Burgensem, ordinis Cisterciensis. habitus N.S.P. Bernardi, Domina, Superiorissa, Praelata, Mater ac legitima Administratrix in spiritualibus dicti Regii Monasterii ac ipsius hospitalis cui nomen a Rcgc, necnon conventuum, ecclesiarum et Eremitorum eiusdem filiationis, vigore Bullarum et Concessionum apostolicarum, cum jurisdictione omnimoda privativa, quasi episcopali, nullius dioceseos, etc.” The document which bears this title was given to a priest as a “celebret” and had, as a conclusion, these words: “Valeant insuper ad praedicandum et ad confessiones audiendas personarum utriusque sexus, haud exclusis monialibus, intra praedictum districtum nostrae jurisdictionis abbatialis.” Cf. Archiv fur katholisches Kirchenrecht (Innsbruck, 1857-61; Mainz, 1862— ), LXXXVIII (1908), 566 f. (hereafter cited as AKKR). According to the 
Lexikon fur Theologie und Kirche (Freiburg i.B.: Herder & Co., 1930-1938), 
s.v. “Huelgas,” Pope Pius IX withdrew all the privileges granted in former cen
turies to die abbess of this monastery.
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sity, of the sacrament of baptism; the power of orders is simply 
not required in those instances. It is not in virtue of this power, 
either, or in view of any right attaching to it, but only by special 
concession of the Church, that lay persons are permitted to ex
ercise certain functions proper to the minor orders.3

Only clerics can obtain benefices and ecclesiastical pensions.4 
A benefice is a right to receive, in virtue of a spiritual office, an 
income which derives from ecclesiastical property.5 A pension is 
a right to receive a subsidy from the income of a benefice.®

Since benefices and pensions are strictly connected and, in 
a certain sense, derive from a spiritual office which only clerics 
are capable of, it is obvious that such rights as they involve may 
be obtained only by clerics.

The power of the Roman Pontiff, however, is not taken away 
by canon 118, and he can, by way of exception, grant benefices 
and pensions even to laymen. Subordinate superiors, however, 
would act invalidly if, on their own authority, they would grant 
benefices or pensions to a lay person.7

119. Thelprivilege of the canorf All the faithful shall enter
tain toward clerics, according to their respective rank and office, 
sentiments of reverence.8

In practice this reverence is shown through:
a) precedence given clerics over lay persons, especially in the 

ceremonies of the liturgy;
b) certain honorary titles (e.g., Father, Most Reverend, His 

Excellency);
c) places of honor, especially in church.
It is evident that in manifesting due reverence to clerics, various 

ways and degrees are in order, governed both by rank and posi
tion and by time, place, and other circumstances.®

8 Maroto, op. cit., no. 502; Beste, op. cit., on can. 118.< Can. 118. BCf. can. 1409. 0 Cf. can. 1429.7 Maroto, op. cit., no. 504; Ayrinhac, op. cit., no. 249.8 Can. 119. • Cf. Ayrinhac, op. cit., no. 250.
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They are guilty of sacrilege who inflict a real injury on clerics.10 
In these words canon 119 expresses the celebrated privilege of^ 
personal inviolability accorded not only to clerics but also to v 
religious,11 including novices and members of societies without 
vows, commonly known as the privilegium canonis, because at the 
II Lateran Council (1139) the former synodal legislation on the 
subject was renewed in a condensed form in one canon.12

itself not seemly, especially in criminal causes, or, in any cause, if 
the cleric enjoys high dignity in the Church.16 A cleric is not for-

10 Can. 119. 11 Cf. can. 614, 680.12 “if anyone at the instigation of the devil incurs the guilt of this sacrilege. . . —Cone. Lat. II, c. 15; Mansi XXI, 530; translation from Schroeder, General
Councils, pp. 204 f.; cf. Augustine, op. cit., Il, on can. 119.i» Cf. can. 2343. 14 Can. 120, § 1.i» Vermeersch-Creusen, op. cit., I, no. 242; Coronata, op. cit., I, no. 183. Cf. can.
>39- §8-

“Real” injury excludes verbal injury, referring on the contrary 
to any kind of external injury, which by acts or deeds results in 
an offense against the body, the liberty or the dignity of a cleric, 
either immediate, e.g., seizure, or mediate, e.g., spitting at him 
or imprisoning him.

Penalties have been established in punishment of transgres
sors of this privilege.13 The respective penalty is, however, in
curred when the transgression is a grave one considering both 
the external offense and the internal malice.

120. I The privilege of the forumfi. In all civil and criminal 
causes clerics shall be brought before an ecclesiastical judge, un
less for particular places other provision has been legitimately 
made.   In these words the first paragraph of canon 120 expresses 
the privilege of the forum, granting to clerics full exemption from 
the jurisdiction of the secular courts.

14*

According to the text, clerics, even though they may them
selves be willing, cannot be brought before a lay tribunal as de
fendants. Per se, in view of the precise text, the summoning ol 
a cleric merely as a witness is not forbidden. This, however, is
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bidden to summon a lay person before a lay tribunal.10 * * * * * * If thus 
sued by a cleric, a layman may enter a counterclaim against the 
cleric. It is the plaintiff who is forbidden to bring a cleric into 
a lay tribunal by this prohibition; not the judge or other civil 
officials involved in the prosecution of the case.17

10 The II Plenary Council of Baltimore forbids the clergy to take their suitsto secular tribunals, stating that even when they need to sue a layman over temporal controversies, they must attempt to settle the matter outside the secularcourt, referring it to the bishop as arbiter; Acta, nos. 155, 156. The III PlenaryCouncil of Baltimore refers to the legislation just noted and proceeds to forbidthe summoning of a layman to the secular court without the written permissionof the bishop; Acta, no. 84. 17 Beste, op. cit., on can. 120, § 1.18 Beste, loc. cit.; cf. however, Ayrinhac, op. cit., no. 252; Augustine, op. cit., II, on can. 120. The rule of the III Plenary Council of Baltimore (no. 84) was restrictively applied, in reference to its prohibition against the summoning of clerics before a lay tribunal, as if it extended only to suits introduced by clerics and religious; for this reason, it is maintained by some that a custom already in existence was not interrupted by that law.
176

The special provision for particular places mentioned in the 
text may be effected through a clause in a mutual agreement made 
between the Holy See and the civil power, e.g., in Costa Rica and 
Colombia, or through a contrary centenary custom, e.g., in Ger
many, Belgium, France, and Holland.

In the United States, the secular law does not recognize the 
privilege of the forum. However, the privilege of the forum does 
not seem to have been abrogated by contrary custom and, in 
practice, lay persons should always request from competent au
thority the permission needed to summon a cleric before a lay 
tribunal.18

2. Cardinals, legates of the Holy See, even titular bishops, 
abbots and prelates nulliits, superiors general of religious insti
tutes of pontifical approval, major officials of the Roman Curia, 
in reference to matters pertaining to their office, cannot be sum
moned before a lay judge without the permission of the Holy 
See; others enjoying the privilege of the forum may not be sued 
in secular courts without the authorization of the ordinary of the 
place where the cause is to be judged: however, this permission
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shall not be refused without a just and grave cause, especially 
when the plaintiff is a lay person, and most particularly when the 
ordinary himself has tried vainly to bring the parties to friendly 
agreement.10

a) Included among the legates of the Holy See of which the 
text makes note are apostolic nuncios and internuncios, apostolic 
delegates, and the charges d’affaires of the papal legations.

b) Among the major officials of the Roman Curia are included 
the cardinals prefects and the cardinals secretaries of the Sacred 
Congregations, the secretaries, assessors, regents, undersecretaries, 
and substitutes of the various departments of the Roman Curia, as 
well as the commissary of the Holy Office and the chancellor of 
apostolic briefs.

3. If clerics are sued by one who has not obtained the required 
authorization, they may respond under the compulsion of neces
sity to avoid greater evil, meanwhile informing the superior 
whose requisite permission was not obtained.20

Penalties imposed for transgressions against the privilege of 
the forum are enumerated in canon 2341.

12i\ Personal immunity^ All clerics are immune from military 
service and from other functions and public civil affairs which are 
alien to the clerical state.21

a) Military service is repugnant to the holiness of and the rev
erence owing to the clerical state, which demands charity, mercy, 
and prayer, and which is the very antithesis of physical violence 
and bloodshed.22

b) In practice, the ordinary, considering local customs in ar
riving at his judgment, shall determine what functions and offices 
are incompatible with or alien to the clerical state; and clerics 
must obey his decisions and directions in this matter. However,

10 Can. 120, § 2. 20 Can. 120, § 3.21 Can. 121. Concerning religious obliged to military service, cf. S. C. de Religiosis, Decree of July 30, 1957 (A AS, XLIX, 87; Bouscaren, op. cit., IV, 90-93).22 Cf. can. 141 (§ 2), 188 (6°), and 2379 (all of which refer to clerics who voluntarily enter military service).
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certain kinds of employment are specifically forbidden to clerics 
by the Code itself in canons 139 and 143.

122^ The privilege of competency^ Clerics who are forced to 
pay their creditors shall pot be deprived of what is necessary for 
their adequate support according to the prudent judgment of the 
ecclesiastical judge; they remain obliged, however, to pay their 
debts as soon as possible.23 Similar provisions in favor of citizens 
generally are found in practically all legal systems today.

123. Loss of clerical privileges. A cleric cannot renounce the 
privileges fust enumerated.24 Underlying this prohibition is the 
fact that these privileges belong to clerics not primarily as individ
uals but as members of a special class in the Church. On the other 
hand they are lost by a cleric who is reduced to the lay state or 
who is perpetually deprived of the right to wear distinctively ec
clesiastical dress, in accordance with the provisions of canons 213, 
§ 1, and 2304; if, however, the cleric is reinstated, the privileges 
are recovered.25

Clerics in minor orders are automatically reduced to the lay 
state, losing these privileges thereby, if they contract marriage; 
if they refuse for a month to resume wearing ecclesiastical garb 
following an admonition of the ordinary that they do so; and if, 
in case they are religious, they are dismissed from their institute.20

23 Can. 122.  Can. 123.24
25 Can. 123. Cf. also can. 2300 and 2305.
2« Cf. can. 132 (§ 2), 136 (§ 3), 141, 669 (§ 2).
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TITLE III

The Obligations of Clerics

Canons 124—144

Division. To the special dignity of the clerical state there 
corresponds a proportionately grave responsibility; to the rights 
and privileges of clerics, there correspond specific obligations and 
duties.

In this title, the Code, after stating a general principle about 
the high degree of sanctity to which clerics are bound (can. 124), 
enumerates the positive and the negative obligations common to 
the clerical state. Positive obligations are: the exercise of piety 
(can. 125, 126), obedience to the ordinary (can. 127, 128), the 
continuation of study (can. 129-31), the observance of chastity 
(can. 132-34), the recitation of the divine office (can. 135), 
the wearing of the clerical garb and the tonsure (can. 136). Nega
tive obligations (prohibitions) are: the standing as surety (can. 
137), various kinds of occupation and amusement (can. 138-40), 
military service (can. 141), commercial business (can. 142), and 
unlawful absence from the diocese (can. 143, 144).

Unless it appears otherwise from the context, the canons of this 
title refer not only to clerics in the strict sense, but also to reli
gious, including novices, and to members of communities with
out vows.

124. The general principle. Clerics are bound to a higher de- y 
gree_of_sanctity in their interior and exterior life than lay persons, z' 
to whom they shall furnish an example of superior virtue and
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right conduct.1 The need of a higher degree of sanctity in clerics 
ITobviously derived from their sacred character and holy mission. 
It is based on a duty of justice toward God and toward the la
ity-

In this canon, the Code authoritatively echoes the exhortations 
of our Lord and the apostles,2 as well as the admonitions and the 
laws of the councils 3 and of the Roman Pontiffs.4

125-126. The obligations of piety. Let the local ordinary take 
care:

10 that all clerics frequently cleanse their conscience in the 
sacrament of penance;

2° that they also daily devote themselves to mj3ntal_praycr, 
visicthe Blessed Sacrament, honor the Blessed Virgin, Mother 
of God, by the recitation of the Rosary, and examine their con
science.5

a) As a law, this rule directly., affects-th^-local-ordinary; in
directly, clerics themselves. In practice, the local ordinary will 
observe it by frequently admonishing his clergy to be faithful to 
these exercises of piety.® However, since the rule concerns matter 
that touches on the forum of conscience, it seems that the ordi
nary should abstain from issuing particular laws or detailed pre
cepts in virtue of it.7

b) The frequency of confession is regulated by the circum
stances: the Code specifies that religious and seminarians shall 
make their confession every week.8 In the case of secular priests,

1 Can. 124.2 Matt. 5:13-16; II Cor. 9 (the opening verses); I Tim. 3:4; Titus 1:7.3 Cone. Chalcedon., c. 3; Mansi, VII, 393; Schroeder, General Councils, pp. 90-92; Cone. Trident., Sess. XXII, de ref., c. 1; Sess. XXIV, de ref., c. 1; Sess. XXV, 
de ref., cc. 1, 14, cf. Schroeder, Council of Trent, pp. 152, 190, 232, 246.4 Cf. footnote to canon 124, where twenty-eight pronouncements of the RomanPontiffs to this effect are listed. Among the latest papal pronouncements, special notice should be given the exhortation of Pius XI, Ad Catholici sacerdotii, Dec. 20, 1935 (AAS, XXVIII [1936], 1 ff.) and of Pius XII, Menti Nostrae, Sept. 23, 1950 (AAS, XLII, 657). 5 Can. 125.u Coronata, Institutiones, I, no. 188; Beste, Introductio in Codicem, on can.125. T Chelodi, De personis, no. 114.

« Cf. can. 595, 1367.
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even fortnightly confession is ordinarily considered frequent con
fession.®

c) The daily meditation should last at least a half hour. The 
recitation of the Rosary should include at least five decades.

126. All secular priests must make a retreat at least eveiyjhird 
year, for a period of time to be determined by their own ordinary, 
in a pious or religious house designated by him; and no priest is 
exempt from this obligation, except in a particular case, for a just 
cause, and with the express permission of his ordinary.10

a) Included among secular priests mentioned in this canon are 
the vicar general, the vicar capitular (administrator), as well as 
the bishop himself.11 Religious and seminarians are subject to 
special provisions made elsewhere in the Code.12

b) It is left to the local ordinary to determine the length of 
time during which the retreat will last (ordinarily five days) and 
the place in which the retreat will be made.13

c) Tacit dispensation from the retreat does not suffice; it must 
be express. But for the dispensation, not a grave cause, but simply 
a just cause is required. It may be granted to all the clergy in a 
special case and for a cause that affects them all.14

127—128. Obedience to the ordinary. All clerics, and partic
ularly priests, are obliged by a special duty to manifest to their 
proper ordinary reverence and obedience.18

“All clerics,’’ in the words of the text, are bound by reason of 
their incardination into the diocese or by reason of their religious 
profession. “Particularly priests,” again in the words of the text, 
are bound because they are subject to the ordinary in a special 
manner, on account of a solemn promise pronounced at the mo
ment of their ordination to the priesthood.10 They are bound “by

0 Coronata, op. cit., I, no. 188; Ayrinhac, General Legislation, no. 259.10 Can. 126. 11 Coronata, loc. cit.12 Can. 595 (§ 1, i°), 679 (§ 1). 1367 (40). 1001.13 The III Plenary Council of Baltimore (Acta, no. 75) requires that the bishops provide every year, or at least every second year, for retreats of the secular clergy.14 Coronata, loc. cit. 16 Can. 127.10 Cf. Pontificale Rom., tit. De ordinatione presbyteri.
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a special duty,” because theirs is greater than that which all 
Christians owe to their local ordinary.

a) Reverence refers to that respect and deference which a sub
ordinate owes his superior, manifested particularly by deferential 
conduct in speaking to him and of him and by the use of certain 
conventional etiquette in his presence, e.g., the kissing of his ring 
or his hand or rising upon his approach.

b) Canonical obedience consists in the submission of one’s own 
will to that of the ordinary, i.e., both in carrying into effect his 
commands and even his legitimate wishes, provided they evi
dently lie within the range of his jurisdiction and competence, 
and in enforcing his laws and precepts by requiring the obedience 
of lay persons subject to them. In doubt as to the legitimacy of 
an ordinary’s laws or precepts, the presumption favors the supe
rior, though the subject has the right of recourse to a higher supe
rior.

128. Clerics must accept and faithfully discharge any function 
assigned to them by their ordinary as often and as long as, in 
the judgment of the latter, the needs of the Church require it, 
unless they are prevented from doing so by a lawful impedi
ment.17

The object of canonical obedience is the acceptance and faith
ful discharge of the duties not only of offices in the strict sense of 
the term, e.g., of the office of a pastor, but also of any religious 
or clerical function like that of professor in a seminary, of cate
chizing children, of a chaplain in a hospital or convent.

It must be a real need of the Church that prompts the command 
and requires the obedience just described, i.e., a need to meet 
which the ordinary has no other means. The judgment regarding 
this point, however, resides with the superior in the last analysis, 
even though the cleric himself may be capable of judging at least 
equally well concerning subjective circumstances on which the 
decision should rest.18 In any event, the cleric retains the right of

17 Can. 128. 18 Coronata, op, cit,, I, no. 189.
182



OBLIGATIONS OF CLERICS can. 130

recourse to the Holy See, meanwhile observing the decision of 
his superior.

129-131. The continuation of study. After their ordination to 
the priesthood, clerics shall not neglect study, especially the study 
of the sacred sciences.19 Underlying this rule is the principle that 
knowledge without ecclesiastical living makes a priest arrogant; 
ecclesiastical living without knowledge makes him useless.

The text makes special reference to the importance of the 
sacred sciences, which include dogmatic theology, moral theology,! 
pastoral theology, canon law, Sacred Scripture, ascetical theology,! 
liturgy, Church history, etc., because proficiency in these sciences 
provides the tools which aid directly in the attainment of the 
apostolic purpose of the priesthood. The rule of canon 129 is 
not restricted, however, to the sacred sciences, because it is 
desirable that clerics devote themselves also, according to their 
ppportunities and talents, to the study of the profane sciences, 
especially history, law, literature, and the natural sciences.

In sacred matters clerics shall follow that solid and traditional 
doctrine which the Church has commonly accepted, avoiding pro
fane novelties of words and what is falsely called scientific.20

130. 1. After completing their course of studies, all priests, 
even those who have obtained either a parochial or a canonical 
benefice, must, unless they have been exempted by the local ordi
nary for a just cause, undergo an examination every year for three 
full years in the various matters included in the sacred sciences 
as opportunely assigned in advance of the examination, according 
to the method which shall be determined by the local ordinary.21

Only secular priests are governed by this rule. Religious priests, 
even pastors or parochial vicars with the full authority of pastors, 
are not subject to these diocesan examinations. However, they

10 Can. 129.20 Can. 129. Cf. the norms issued by the Sacred Consistorial Congregation governing clerics attending secular universities. S. C. Consist., deer., April 30, 1918 
(AAS, X, 237; Bouscaren, The Canon Law Digest, I, 115).21 Can. 130, § 1.
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are subject to a similar obligation as laid down in canon 590, 
which requires them to undergo for a period of five years a similar 
annual examination in the presence of the delegates of their 
superiors.22

a) The object of these annual examinations shall be primarily 
those matters which are specifically sacred, i.e., dogmatic theol
ogy, moral theology, canon law, Sacred Scripture, pastoral theol
ogy, ascetical theology, liturgy, Church history, homiletics, etc. 
Some authors suggest that other matters might also be made the 
object of the examinations, e.g., sociology, philosophy, Latin.23

b) The annual examination may be given in two separate 
sessions, should the ordinary deem it advisable.  For the individ
ual examinations the ordinary is permitted to determine what 
portions of the sacred sciences shall constitute their object, though 
ordinarily the whole field of sacred science should not be assigned 
to a single examination.

24

25
c) The text requires that these examinations be given for at 

least three years. In the United States, under the laws of the III 
Plenary Council of Baltimore, the required period is one of five 
years.20 The local ordinary is not restricted in either case from 
extending the period of time over which the examination is to be 
given.

d) Causes justifying a dispensation from the law requiring 
these examinations may be found by analogy in canon 590, which 
exempts from the analogous examinations required of religious 
those who teach theology, canon law, and scholastic philosophy. 
Other justifying causes are, of course, also available.

22 Cf. Vermeersch-Creusen, Epitome, I, no. 250; cf. also Code Commission, July 14, 1922 (AAS, XIV, 526; Bouscaren, op. cit., I, 119); cf. Woywod, Com
mentary, II, 572.23 Maroto, Institutiones, no. 561; Ayrinhac, op. cit., no. 268. However, it seems wiser not to extend too greatly the range of subjects on which candidates, often very busy in the parochial ministry, shall be examined. The sacred sciences, mentioned by canon 130, seem matter enough. Cf. Coronata, op. cit., I, no. 190.2-*  Coronata, loc. cit. 25 Vermeersch-Creusen, op. cit., I, no. 250.

26 Acta, no. 187.
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e) Since the first paragraph of canon 130 directly affects the 
ordinary, his failure to enforce its provisions may be considered 
by the clergy as equivalent to a dispensation, i.e., as an indirect 
exemption.27

27 Coronata, loc, cit. 28 Can. 130, § 2.20 Cf. Code Commission, Nov. 24, 1920, ad 6 (AAS, XII, 574; Bouscaren, op. cit., I, 119). 30 Can. 131, § 1.31 However, cf. Augustine, Commentary, II, on can. 131; Beste, Introductio in
Codicem, on can. 131, § 1. The II and III Plenary Councils of Baltimore prescribed that four conferences a year be held in urban areas, but permitted two a year in rural districts; the latter concession seems abrogated as contrary to the Code. II Plen. Council, Acta, no. 68; III Plen. Council, Acta, nos. 189-93.82 Can. 131, § 2. The III Plenary Council of Baltimore required all who must attend the conference to hand in written solutions; this seems still obligatory;

185

2. In appointments to ecclesiastical offices or benefices, those 
ought to be preferred who, possessed equally with others of the 
requisite qualifications, show greater proficiency than others in 
the examinations described.   However, these examinations, even 
though passed with success, can never take the place of the ex
aminations required as a prerequisite to the appointment to 
a parish under the law of canon 459, § 3, 30, § 4?®

28*

131. 1. Several times a year, in the episcopal city and in every 
deanery, at a time to be determined by the local ordinary, there 
shall be held those meetings which are called clerical conferences^ 
for the discussion of matters of liturgy and moral theology. To 
these the ordinary may add other exercises that he may judge 
apt to promote knowledge and piety among the clergy.  The sev
eral times a year, as required in the text, can be satisfied, according 
to the more common opinion of canonists, by a minimum of 
four, with a maximum placed at twelve.

30

31
The ordinary determines the details connected with these con

ferences: the time, the place, the subjects for discussion, and the 
formalities of the proceedings.

2. If it is difficult to hold such meetings, solutions of cases must 
be made in writing according to norms established by the ordi
nary.32
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3. Unless they have expressly received previous exemption 
yfrom the local ordinary, all secular priests are bound to attend 

these conferences, as well as all religious priests, even though 
exempt, if they have the care of souls; in case the conference is 
not held, they are bound to send in a written solution of the cases 
assigned. The same obligation binds all religious priests who have 
obtained from the ordinary the faculty of hearing confessions, but 
only if they do not have conferences in their houses.33

cf. Acta, no. 192. The Council also required (loc. cit.) that the reading of the solutions be entrusted to two of those present, chosen by lot, and provided for papers on Sacred Scripture, dogmatic theology, canon law, and liturgy, by priests appointed by the moderator in the preceding conference.83 Can. 131, §3- The stricter rule of the III Plenary Council of Baltimore in regard to religious is therefore abrogated. Cf. Acta, no. 191.34 Coronata, op. cit., I, no. 190.s» Code Commission, Feb. 12, 1935, (A AS, XXVII, 92; Bouscaren, op. cit., IT, 
53)- 80 Can. 132, § 1.

a) In the case of secular priests, the obligation of attending 
the conferences binds whether or not they have the care of souls 
or the faculty of hearing confessions.34

b) Religious, even though exempt, having the care of souls, 
must also attend. The Code Commission, asked whether religious 
priests who are catechists or assistant pastors dependent on the 
pastor in hospitals and other pious institutions are obliged to at
tend the diocesan clerical conferences, replied that religious cate
chists are not obliged, but that assistant pastors and chaplains are 
obliged if they take the place of the pastor and assist him in the 
entire parochial ministry.35

132—133. The observance of chastity. 1. Clerics in major or- 
Vders are forbidden to marry, and are bound by this obligation to 

observe chastity so that, in offending against it, they are guilty 
^also of sacrilege, without prejudice, however, to the provision 

of canon 214, § 1.30
Canon 214, § 1, states that clerics who received major orders 

through grave fear or under compulsion and have not ratified 
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their reception of major orders at least tacitly by the exercise of 
them, may be declared free from the obligations of major orders.

Clerical chastity, in accordance with the text of the first para
graph of canon 132, implies a twofold obligation: a degatis one, 
the abstinence from marriage; and a (positive one, the preserve 
tion of purity of life, i.e., of perpetual and perfect chastity. Mar
riage would be invalidly attempted by a cleric in major orders. 

JdBoth internal and external sins against chastity committed by 
him would assume the special malice of sacrilege.

The obligation of celibacy in the Latin rite, according to some 
authors, arises from ecclesiastical law and binds only in virtue of 
that law; according to others, it arises from and binds also in 
virtue of a vow of chastity taken at least tacitly by the subdeacon 
at the moment of his ordination.37 Whichever of these two opin
ions one may adopt, it remains certain that sins committed against 
chastity by clerics in major orders are also sacrileges. It is true 
that a sacrilege necessarily supposes a violation of a sacred person 
or thing; but a person becomes consecrated not only through a 
vow, but also by reason of an ordination or a deputation made 
by the Church itself.38

A cleric in major orders who presumes to attempt marriage, 
even through a civil ceremony only, automatically incurs excom
munication reserved simply to the Holy See,30 besides an irregu
larity.40

History. It was only with the I Lateran Council (1123) that the 
legislation of the Church regarding clerical celibacy was pro
mulgated as a fully developed, uniform, and definite rule.41 In 
the beginning, in the Latin as well as in the Oriental Church, 
married men were admitted to the priesthood, retaining their

37 Cf. Wernz-Vidal, Ius canonicum, II, no. 108; Coronata, op. cit., I, no. 191; Ayrinhac, op. cit., no. 274. 88 Coronata, loc. cit. Chelodi, op. cit., no. 117.
39 Cf. can. 2388, § 1.  Cf. can. 985, 30.4041 Cone. Lateranen. I, c.3; Mansi, XXI, 282; Schroeder, General Councils, 

p. 180.
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family with them in their dwellings. Marriage after ordination 
to the priesthood was always forbidden, but not after ordination 
to the orders below that of the priesthood. Later this prohibition 
was extended to include deacons, but prior to ordination to dea
conship the candidate was permitted to decide whether or not to 
marry.42

A definite enactment on clerical celibacy was issued for the 
first time in the West in the Spanish synod of Elvira (305),43 which 
imposed the obligation of clerical chastity on married bishops, 
priests, and deacons, i.e., requiring abstention from the use of 
their conjugal rights. At the end of the same century, similar 
edicts issued from councils held at Rome and Carthage.44

The rule of clerical celibacy, after a period of faithful ob
servance in the West during the sixth and seventh centuries, came 
to be violated on a large scale as a consequence of the corruption 
and confusion resulting from the disruption of the Carlovingian 
Empire. Pontiffs and councils attacked the evil energetically, but 
for many offenders their decrees meant nothing.

The law of clerical celibacy was renewed explicitly in canon 
3 of the I Lateran Council (1123); 45 canon 7 of the II Lateran 
Council (1139) declared that marriages contracted by bishops, 
priests, deacons, and subdeacons were unions contracted in vio
lation of ecclesiastical law and were invalid.46

Abuses remained or reappeared in the course of the following 
centuries in certain places, especially during the Renaissance 
period. To meet this situation the Council of Trent confirmed 
the legislation of the earlier councils, declaring anathema anyone

42 Schroeder, op. cit., p. 25, note 54. 48 C.33; Mansi, II, 11.44 Cf. Cone. Carthaginen. (c.348), cc.3, 4; Mansi, III, 154; II Cone. Carthaginen. (390), c. 2; Mansi, III, 692. Cf. Pope Sirieius (384-98) (reporting Roman Council’s decrees); MPL, LVI, 558-62; 728-30.45 Mansi, XXI, 282; Schroeder, op. cit., p. 180. Canon 21 of the I Lateran Council, often cited by authors as establishing this rule, does not appear to have originated in that Council. It probably originated in a provincial council held under Urban II. Cf. Schroeder, op. cit., pp. 192 f.46 Mansi, XXI, 531; Schroeder, op. cit., pp. 200 f.
188



OBLIGATIONS OF CLERICS can. 132

who avers that clerics in sacred orders can contract a valid mar
riage notwithstanding the law of the Church.47

In more recent times Benedict XV reprimanded certain priests 
of Bohemia who had fomented agitation against clerical celibacy, 
declaring that the Church will never abrogate this law or mitigate 
it.48

In the Oriental Church clerics in minor orders may still con
tract marriage validly and licitly, i.e., prior to the reception of 
subdeaconship; and once married they may cohabit with their 
wives and use the rights of marriage. But after the reception of 
subdeaconship, clerics also of the Oriental Church are strictly 
forbidden to marry under penalty, according to the Oriental 
canon 62, of invalidity. Moreover, the use of marital rights is 
forbidden to bishops even though their marriage was contracted 
prior to their reception of subdeaconship. In addition, clerics 
of the Oriental rite residing in the United States for the purpose 
of exercising their ministry are also required, as a rule, to ob
serve the law of clerical celibacy.

The Roman Pontiff has unlimited power of dispensation in 
regard to this law. History, however, offers no example of such 
a dispensation granted to a bishop. There are a tew examples of 
dispensations granted to priests, especially in the case of those 
who had attempted marriage. For instance, Julius III granted 
a dispensation of this kind to all the English priests who had mar
ried in the interval between the defection of Henry VIII and the 
accession of Queen Mary Tudor. Similarly, Pius VII granted a 
dispensation to the priests and monks who had married during 
the French Revolution. Dispensations are more readily granted in 
favor of deacons and subdeacons.40 A grave reason, though not 
necessarily one of a public character, is required for the granting

47 Sess. XXIV, de matrimonio, can. 9; Schroeder, Council of Trent, p. 182.<8 Allocut., Dec. 16, 1920 (AAS, XII, 585 ff.; Bouscaren, op. cit., I, 120); cf. also ep. March 12, 1919 (AAS, XI, 122 f.; Bouscaren, op. cit., I, 120).
4» Cf. can. 1043-45.
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of them. The dispensation always contains a prohibition forbid
ding the exercise of any sacred function.50

2. Minor clerics may contract marriage, but unless the mar
riage is invalid because contracted under the influence of violence 
or fear, they are, in virtue of the law itself, deprived of the clerical 
state.51 Consequently they lose all the clerical privileges.52

3. A married man who receives major orders, even in good 
faith but without an apostolic dispensation, is debarred from the 
exercise of the orders received.53

The bond of marriage, which exists as long as one’s wife lives, 
is an impediment to the lawful reception of orders.54 A dispensa
tion permitting the reception of orders may be granted, but only 
by the Holy See and only for very grave reasons.

133. 1. Clerics shall carefully avoid the dwelling with and 
the persistent visiting of women who may give reason for suspi
cion.55

To dwell with a person, according to the text, means to live 
under the same roof with her. Persistent visiting includes the 
visits of the priest to the dwelling place of the woman or of the 
woman to the dwelling place of the cleric, as well as meetings at 
prearranged locations; but it does not extend to correspondence 
by mail, telegraph, telephone, or messenger, though when such 
correspondence accompanies visits, the persistency of which is 
doubtful, it may be an element assisting superiors in dispelling 
their doubt.50

In general, the age of the parties is the usual source of suspicion. 
In particular cases it may arise from the known frailty of the 
cleric or the woman’s doubtful reputation.

2. Clerics are permitted to dwell only with those women of 
whom natural kinship rules out suspicion, e.g., the cleric’s mother,

50 Cf. Chelodi-Ciprotti, Ius canonicum de matrimonio, no. 85.51 Can. 132, § 2. 52 Cf. can. 123 and 213 (§ 1).«3 Can. 132, § 3. 84 Cf. can. 987, 2°.68 Can. 133, § 1. 60 Coronata, op. cit., I, no. 192.
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sister, aunt, or those whose well-known uprightness and maturity 
preclude all suspicion.87

The kinship that may be considered justifying a common dwell
ing shared by a cleric and a woman should be restricted, according 
to canonists, within the second degree of consanguinity or af
finity.58

The maturity, or advanced age, required in the text, should 
normally be assumed to lie between the ages of thirty-five or forty 
and upwards.89 The Plenary Councils of Baltimore, without 
specifying a determined age, also require maturity in the domes
tics employed by clerics, as well as an untarnished reputation; 
even in the cleric’s relatives who dwell in his home the latter is 
demanded, and the former, if the pastor has young assistants; and, 
in any case, a whole family of relatives may not be brought to dwell 
in the rectory.60

87 Can. 133, § 2. 68 Ayrinhac, op. cit., no. 278.so Augustine (op. cit., II, on can. 133) says that “since twenty-four is called 
aetas superadulta, this might be taken as indicating the canonical age”; however, no other canonist shares his opinion; cf. Coronata, loc. cit.; Beste, op. cit., on can. 
133« §2-c° II Plen. Council, Acta, no. 164; III Plen. Council, Acta, no. 81. In reference to women acting as servants or housekeepers in rectories, the IV Council of Westminster (1873) warns, “Priests should beware of certain women, who by their domineering ways, their contempt for Christ’s poor, and their mischief-making spirit, become real plagues in a mission”; XI, 3; Acta et Decreta Concilii West- 
monasteriensis Quarti (Londini: ex Typis Spottiswoode et Soc., 1874). The third canon of the Council of Nicaea (325) is the first of a series of numerous conciliar and synodal enactments on this subject; cf. Mansi, II, 679; Schroeder, General 
Councils, p. 21. At that time a dangerous custom prevailed since a certain class of Christian women, virgins and widows, dwelled with unmarried men and ecclesiastics “sub praetextu caritatis et dilectionis,” i.e., for mutual aid in spiritual advancement, a sort of spiritual marriage, exclusive, of course, of any unlawful relationship. The women were called sisters (sorores) or adopted (adoptivae). Later on, as abuses crept in, they were scornfully called agapetae (loved ones) and 
sub introductae (the undercover women). In the West they were called mulieres, 
feminae extraneae, or extraneae; cf. Schroeder, General Councils, pp. 22 f. It was against these women that the decrees of synods and councils were directed; cf. Schroeder, op. cit., pp. 25, 180. St. Jerome noticed them to condemn them vigorously; Ep. XXII, 24, ad Eustochium; MPL, XXII, 410 f.
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3. The judgment whether the dwelling with or the persistent 
visiting of women, even of those on whom suspicion does not 
ordinarily fall, may be, in a particular case, the cause of scandal 
or of the danger of incontinence, pertains to the local ordinary, 
who is empowered to forbid both the dwelling with and the per
sistent visiting of these women.®1

4. Contumacious clerics are presumed guilty of concubinage.02 
Contumacious clerics are those who offer defiance to the prohi
bition of their ordinary forbidding the dwelling with or the per
sistent visiting of certain women, i.e., they who stubbornly refuse 
to obey his orders in this matter.03

134. Endorsement of the common life. The custom of the com
mon life among clerics is praiseworthy and is to be encouraged; 
moreover, wherever it exists, it should, as far as possible, be re
tained.04

It is the secular clergy among whom the common life is praised 
in the text, e.g., among the pastor and his assistants, the bishop 
and the officials of his Curia, the rector and the professors of the 
seminary. However, the text contains no command.05

135. The Divine Office. Clerics constituted in major orders, 
except those described in canons 213, 214, are bound to recite 
every day the canonical hours in their entirety according to the 
proper and approved liturgical books.00

Canons 213 and 214 speak respectively of clerics reduced to
01 Can. 133, § 3. «2 Can. 133, § 4.63 “A public or notorious concubinarius is not only one whose crime is well known in consequence ... of a confession ... or through evidence which by no method of tergiversation can be concealed, but also he who keeps a woman suspected of loose morals and who though admonished by his superior docs not dismiss her.” Cone. Basilien. (1431-49), sess. XX, deer. 1; Mansi, XXIX, 101 f.; cf. Schroeder, op. cit., p. 473. The administrative process required for the prosecution of clerics who are contumacious in this matter is found in can. 2176-81. As to presumptions in general, cf. can. 1825-28; as to contumacy, can. 1842-51. Can. 2389 is relevant for the case of religious; cf. Augustine, op. cit., II, on can. 133.64 Can. 134.66 Chelodi, De personis, no. 118; Vermeersch-Creusen, op. cit., I, no. 252; Ayrin- hac, op. cit., no. 279 f., where an inspiring historical discussion of the common life among the secular clergy may be found. 00 Can. 135.
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the lay state and clerics promoted to orders under the influence 
of violence or grave fear. These are not bound by the obligation 
of the Divine Office. However, suspension or excommunication 
does not afford exemption from it.

The moment at which the obligation first begins is the canoni
cal hour corresponding to the time at which one is promoted to 
subdeaconship.

Recitation of the Divine Office in its entirety requires that not 
a single hour may be omitted, unless there is adequate excusing 
reason; even such an omission would be gravely sinful.

In the private recitation of the Divine Office one may reckon 
the time of the day in any of the ways permitted in canon 
33-C7

Since the Divine Office is a phase of the public worship of the 
Church, its recitation is imposed on clerics primarily as an act of 
liturgical observance, i.e., as a public prayer offered in the name 
of the Church; secondarily, the obligation contemplates the per
sonal sanctification of the cleric.68 Furthermore, the obligation 
is binding in justice on clerics who hold benefices.60

Under general law, the ordinary is not empowered to grant 
dispensations from this obligation.70

The enactments of the General Councils in regard to the 
recitation of the Divine Office repay study because of their current 
applicability.71

•l" Cf. our commentary on can. 33.Bishops who are prevented from participating in the recitation of certain parts of the canonical hours before or after their Pontifical Mass or during Lauds and Vespers because they are occupied at the respective times with the performing of ceremonies or the recitation of prayers prescribed by the Caeremoniale Epis
coporum, are not required to supply the portions of the canonical hours omitted.S. C. C., Apr. 12, 1919; Apr. 16 and July 9, 1921 (AAS, XIII, 477).os Chelodi, op. cit., no. 114. 00 Cf. can. 1475, §2.70 Vermecrsch-Creusen (op. cit., I, no. 253) permit him to dispense for a short time in an urgent case.71 Cone. Latcranen. IV (1215), c. 17; Mansi, XXII, 1006; Schroeder, op. cit., p. 257; Cone. Viennen. (1311), c.9; c. 1, De celebratione missarum et aliis divinis 
officiis, III, 14 in Clem.; Schroeder, op. cit., p. 394; Cone. Basilien. (1431-49). sess. XXI, decr. 3; Mansi, XXIX, 105 f.; Schroeder, op. cit., pp. 476 f.

193



can. 136 THE SACRED CANONS

136. Clerical garb and tonsure. 1. All clerics shall wear a be
coming ecclesiastical garb, according to the legitimate customs of 
the place and the regulations of the local ordinary; they shall also 
wear the tonsure or clerical crown, unless the custom of the coun
try prescribes otherwise and they shall observe simplicity in the 
wearing of their hair.72

72 Can. 136, § 1. 73 Cf. can. 683. 74 Cf. can. 2300, 2304. 76 Cf. can. 811.76 Cf. II Plen. Council of Baltimore, Ada, nos. 148, 149; III Plen. Council of Baltimore, Acta, no. 77. The latter decree imposes the obligation of wearingthe Roman collar even on the street and modifies the law of the II Plenary Council (no. 148) as to the length of the coat to be worn on the street from “infra genua”to “ad genua.” However, it is a fair conclusion that the law of both Councils aimed at describing conservative dress; certainly the interpretation of that law by custom has resulted in the wearing of the shorter coat, and that custom seems legitimate within the sense of can. 136, § 1. These requisites of the III Plenary Council are binding on religious, unless they wear their habit on the street.77 Cf. II. Cone. Nicen. (787), c. 16; Mansi, XIII, 754; Schroeder, General Coun
cils, p. 151; Cone. Lateranen. IV (1215), c. 16; Mansi, XXII, 1003; Schroeder, 
op. cit., p. 257; Cone. Constantien. (1414) sess. XLIII, deer. 7; Mansi, XXVII,

The wearing of the ecclesiastical garb is the exclusive right of 
clerics,73 and the deprivation of that right constitutes a grave 
penalty.74 It is, however, rather from the point of view of obliga
tion than of right that canon 136, § 1, views the ecclesiastical 
garb. In both instances, of course, it is the garb worn outside 
liturgical functions that is meant.75 The obligation is imposed on 
all clerics, even those who have received only first tonsure.

The form and color of the clerical garb may vary according to 
local customs and particular provisions. In certain countries cler
ics wear the cassock even on the street. In other countries, as in 
the United States, England, Ireland, and certain parts of Canada, 
it is worn only in the church, school, and rectory; on the street the 
clerical garb differs from that of other men only in that it is con
servative and that the Roman collar is worn.70

In any case, the garb must be distinctly ecclesiastical, i.e., of a 
kind adequate to distinguish clerics from the laity; and it must 
be becoming, i.e., modest, appropriate to the clerical state, and in 
keeping with the dignity of the cleric according to his rank.77
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In traveling, clerics may conform to the custom of the place 
visited or to that of their own country. As soon, however, as they 
acquire a domicile in a given locality, they must conform to its 
custom and rules.* 78 *

1176; Schroeder, op. cit., p. 455; Cone. Trident., Sess. XIV, de ref., c.6; Schroeder, Council of Trent, p. 110.
78 Cf. S. C. C., litt. July 1, 1926 (AAS, XVIII, 312; Bouscaren, op. cit., I, 138); S. C. C., deer. July 28, 1931 (AAS, XXIII, 336; Bouscaren, op. cit., I, 123); (for Canada) S. C. Consist., deer. March 31, 1916 (Fontes, no. 2093).78 Vcrmcersch-Creusen, op. cit., I, no. 254; Coronata, op. cit., I, no. 195.80 S. C. C., resol. Vratislavien. et aliarum, Jan. 10, 1920 (AAS, XII, 43; Bouscaren, 

op. cit., I, 123). In its remarks the Sacred Congregation noted that beards were never forbidden to clerics by any general law; but it was forbidden to dress the beard elegantly (c.7, De vita et honestate clericorum, III, 1). It should be observed that the prohibition against the wearing of a beard is based on a custom praeter 
ius which has been in force for more than the last two centuries.

81 Acta, no. 151. In particular cases, however, local ordinaries can dispense from this law. Cf. can. 82, 291, § 2. Cf. Coronata, op. cit., I, no. 197; Augustine, 
op. cit., on can. 136.

The obligation of wearing the clerical garb is per se a grave one, 
but minor infractions of the law are not gravely sinful, e.g., ac
cording to the authors, the wearing of secular garb for a week.70 
Penalties for the transgression of this rule are enumerated in 
canon 2379.

The tonsure is not of obligation in the United States or, gen
erally, in English-speaking countries.

In the wearing of the hair two excesses should be avoided: un
becoming vanity or extravagance and carelessness or affected 
negligence.

In regard to the wearing of a beard, there is no provision in the 
Code. A resolution was issued in this matter by the Sacred Con
gregation of the Council and reads as follows: “Does the Code 
give to all secular priests the right to wear beards; and can ordi
naries continue in effect for their respective dioceses the prohibi
tions against it which have hitherto been in effect? Reply. In the 
negative to the first part; in the affirmative to the second.” 80 In 
the United States the wearing of a beard is forbidden by the law 
of the II Plenary Council of Baltimore.81
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Clerics may wear a wig without special permission, at least 
outside the celebration of Mass.82

2. Clerics are not permitted to wear a ring, unless the law or 
an Apostolic privilege authorizes them to do so.83

The ring may be worn outside their respective territories and 
during sacred functions by cardinals, bishops, abbots and prel
ates nullius, and abbots de regimine. In the case of abbots it is 
required as a prerequisite that they shall have received the obliga
tory blessing. Those who have been awarded the degree of doctor 
from a Catholic university may also wear the ring, but only out
side liturgical ceremonies.84 Other clerics may receive the privi
lege specially from the Holy See.

3. Clerics in minor orders, who of their own authority, with
out a legitimate reason, discard the clerical garb and the tonsure 
and ignore for a month the bishop’s admonition to resume them, 
automatically forfeit the clerical state.85

137. Prohibition against standing surety. Clerics are forbid
den to give bail, on the security of even their own personal prop
erty, without previous consultation of the local ordinary.80

The purpose of this rule is the preservation of clerical dignity 
and the avoidance of financial involvement. It requires merely 
the consultation of the local ordinary if only the cleric’s personal 
property is involved as security, though, even in this case, the 
local ordinary could issue a direct prohibition binding on the 
cleric.87

138—140. Forbidden occupations and amusements. Clerics
82 Vermeersch-Creusen (op. cit., I, no. 254) allow the wearing of a wig even during the celebration of Mass; Coronata, (op. cit., I, no. 196) requires for its use during the celebration of Mass the permission of the Holy See. The Holy See has, even following the Code, delegated faculties for the granting of permission to wear a wig during the celebration of Mass (cf. Bouscaren, op. cit., I, 182); this practice seems to confirm Coronata’s view.83 Can. 136, § 2; cf. can. 811, § 2.  Cf. can. 1378.8485 Can. 136, §3. Cf. also can. 188, 70.86 Can. 137. Cf. Ill Plen. Council of Baltimore, Acta, no. 82.87 Cf. Blat, Commentarium, II, no. 76; Ayrinhac, op. cit., no. 290. Cf. however Chelodi, op. cit., no. 121, and Augustine, op. cit., II, on can. 137. 
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shall absolutely abstain from all things that are unbecoming to 
their state.88 This rule also rests on the dignity of the clerical state. 
The examples of things that are unbecoming contained in the 
subsequent paragraphs of canon 138 are not meant to be an ex
haustive list of them.

a) They shall not engage in unbecoming arts or professions,
i.e.,  such as involve, according to general opinion, an abasement 
of the sacred character, e.g., according to the enumeration of can
onists, the occupation of actors, clowns, butchers, innkeepers, bar
tenders, executioners, and jailers.

b) They shall not in a somewhat habitual way indulge in games 
of hazard connected with money stakes.  Per se this provision 
does not absolutely forbid games of chance even with money 
stakes; it forbids habitual indulgence in games which involve 
excessively large stakes, i.e., such preoccupation with them as 
implies a wanton waste of time with scandal to the faithful. Mod
erate play for the sake of recreation is not forbidden by this 
general rule.00 Obviously it does not apply to games involving 
only intellectual or physical skill.

80

c) They shall not carry arms, unless there is just reason to 
fear attack, when they may do so because of their natural right of 
self-defense.

d) They shall not indulge in hunting and never participate in 
clamorous hunting. Occasional hunting is not forbidden by this 
rule if it is done alone or in company with a few friends, even with 
the use of snares, nets, and a brace of dogs. Indulgence even in 
this sort of hunting is, however, forbidden, whether the indul
gence arise from the intensity of the affection for the sport or the 
excessive amount of time wasted in its pursuit. Only for grave and 
special reasons can an ordinary forbid under the penalty of auto
matic suspension the unobtrusive kind of hunting which is not

88 Can. 138.  Cf. II Plen. Council of Baltimore, Acta, no. 154.8000 Cf. Coronata, op. cit., I, no. 199; Augustine, op. cit., II, on can. 138; Vermeersch-Creusen, op, cit., I, no. 255; Beste, op. cit., on can. 138; Ayrinhac, op. cit., 
no. 292.
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forbidden by the Code, though he may fortify his diocesan statutes 
on this subject with penalties, according to canons 2218 and 2221, 
proportionate to the offense, preferably those enumerated in can
ons 2306 and 2313.91 The II Plenary Council of Baltimore, repeat
ing the enactment of the Council of Trent,02 requires abstention 
only from any kind of hunting forbidden by the general law.08

e) They shall not enter taverns and other similar places, unless 
necessity requires it or a just cause approved by the local ordinary. 
Canonists include under the name of tavern only such places as dis
pense all day long alcoholic beverages for immediate consump
tion, e.g., saloons, bars, and cabarets.04 They do not regard as 
included under it houses providing lodging or meals for the 
public, e.g., hotels, inns, and restaurants. It is usually on a journey 
that the necessity indicated in the text would justify the entrance 
otherwise forbidden. In fact the legislation of the Councils of 
Baltimore seems to restrict the cause of necessity to a journey.95

139. 1. Clerics shall also avoid those occupations which, al
though not unbecoming, are alien to the clerical state.00 The text 
refers to any sort of secular business which, though not, accord
ing to general opinion, involving an abasement of the clerical 
state, is nevertheless foreign to the spiritual mission of sacred min
isters. The Code mentions, in the subsequent paragraphs of this 
canon, certain occupations or activities which fall in this category, 
though the enumeration is not exhaustive; as to those not men
tioned, particular customs and local circumstances are to be taken 
into account in arriving at final judgment.

2. Without an apostolic indult, clerics shall not practice medi-

81 The Sacred Congregation of the Council issued the following decision in regard to this question: Can the bishop forbid clerics of his diocese to carry on unobtrusive hunting under penalty of latae sententiae suspension? Reply. In the negative, unless there are special and grave reasons for imposing such a prohibition. S. C. C., resol. June 11, 1921 (AAS, XIII, 498; Bouscaren, op. cit., I, 225). 82 Sess. XXIV, de ref., c. 12; cf. Schroeder, Council of Trent, p. 200.
88 Acta, no. 153. 84 Beste, op. cit., on can. 138.88 II Plen. Council of Baltimore, Acta, no. 162; III Plen. Council of Baltimore, 

Acta, no. 80. 88 Can. 139, § 1.
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cine or surgery, or act as public notaries, except in the ecclesiasti
cal Curia; and they shall not accept public offices which involve 
the exercise of lay jurisdiction or administrative duties,07 e.g., 
the office of judge, mayor, governor or prefect of a province, pres
ident of a republic.

It is the practice of medicine or surgery which the text con
templates as forbidden, i.e., the habitual or frequent exercise of 
them. Occasional acts pertaining to these professions are there
fore not forbidden; 08 nor the suggestion of remedies, exclusive of 
physical examination; nor medical attention given one’s relatives 
or the members of one’s household; nor the practice of naturop
athy; 09 nor the study of medicine or surgery.

3. Without permission of their ordinary:
a) Clerics shall not undertake the administration or the man

agement of the goods or the property of lay persons, or secular 
offices which involve the obligation of rendering an account.  
Included in the prohibition of the text are the following respon
sibilities: the offices of president, manager, treasurer of a bank 
or a cooperative union; the office of guardian of an orphan; the 
office of trustee of lay funds; the office of executor of a lay person’s 
will.

100

b) Clerics shall not act as procurator or advocate, except in the 
ecclesiastical court or, when their own interests or the interests 
of the Church are involved, in the secular court; included in their 
own interests some canonists find the interest of the close relatives 
of clerics.101

97 Can. 139, § 2. The practice of medicine and surgery is forbidden derics by the II Plen. Council of Baltimore, Acta, no. 153. The III Plen. Council of Baltimore (Acta, no. 83) forbids them to participate in political activity, except to warn the faithful as citizens to labor according to the dictates of their conscience for the welfare of the Church and of their country.08 Cf. Coronata, op. cit., I, no. 201; Beste, op. cit., on can. 139, § 2.00 Cf. Coronata, loc. cit.; Vermeersch-Creusen, op. cit., I, no. 257; Ayrinhac, 
op. cit., no. 297; contra, Augustine, op. cit., II, on can. 139. 100 Can. 139, § 3.101 Augustine, op. cit., II, on can. 139; Maroto, op. cit., no. 568; Ayrinhac, op. cit., no. 298; Coronata, op. cit., I, no. 202. Cf. however, Vermeersch-Creusen, op. cit., I, no. 257.
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c) Clerics shall not take any part, even as witnesses, without 
necessity, in secular criminal cases involving the possible infliction 
of grave personal punishment.  The punishment contemplated 
in this prohibition is death or prolonged imprisonment. Evi
dently it does not include fines.  Clerics are permitted, in virtue 
of the exception in the text, to appear as witnesses in these cases 
if summoned by secular authority or if their testimony will tend 
to exonerate the defendant.

102

103

104
4. Clerics shall not solicit or accept the office of senator or dep

uty, without the permission of the Holy See in those countries 
where it is required, or, in other places, the permission of their 
own ordinary as well as of the ordinary of the place where the 
election is to be held.  In the United States only the permission 
of the ordinaries, as indicated in the text, is required.

105

The Code Commission was asked whether local ordinaries 
should be severe or lenient in granting permission to priests who 
desire to seek secular legislative positions, and replied that they 
should rather be severe.106

Cardinals and bishops, including titular bishops, need the per
mission of the Holy See to solicit or accept these positions unless, 
in virtue of their ecclesiastical office, they are, under constitu
tional warrant of their country, approved in some fashion by the 
Holy See, entitled to a seat in its legislative assembly. But in this 
event the law of residence is to be observed, at least through the 
functioning of a vicar general or some other cleric.107

140. Clerics shall not attend shows, dances, or festivities which 
are unbecoming to the clerical state or entail scandal arising from 
the presence of clerics.  Under the term “spectacula” the text 
contemplates theatrical representations, plays, concerts, moving 
picture shows, exhibitions of every sort, races, bull fights, prize

108

102 Can. 139, § 3.  Vermeersch-Creusen, loc. cit.; cf. Augustine, loc. cit.103104 Ayrinhac, op. cit., no. 299.105 Can. 139, §4. Cf. Ill Plen. Council of Baltimore, Acta, no. 83.Code Commission, April 25, 1922 (AAS, XIV, 313; Bouscaren, op. cit., I, 127). 107 Code Commission, loc. cit. 108 Can. 140.
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fights, etc.; under the term “pompae ” festive celebrations and 
entertainments accompanied by excessive eating and drinking 
and boisterous amusements.

The prohibition in the text is not absolute; it is effective when 
the respective activity is unbecoming to the clerical state or of 
such a character as to involve scandal as a consequence of a cleric’s 
attendance. If either of these conditions is verified, the prohibi
tion requires the cleric not to attend. As to the fulfillment of either 
of them, much depends on local customs and circumstances, par
ticularly as determined by conciliar or synodal laws and by the 
precepts of local ordinaries.109

A special prohibition with regard to the attendance of clerics 
at dances was issued by the Sacred Consistorial Congregation in 
1916 governing this matter in the United States. It forbids clerics, 
both secular and religious, to promote or show favor to dances or 
balls even in aid of a pious cause or even to attend them.110

100 The II Plen. Council of Baltimore (Ada, no. 153) forbade clerics to attend plays, spectacles, and dances; the III Plen. Council (Acta, no. 79) forbade them to attend races, theaters, and shows (spectacles). Custom seems to have reduced these prohibitions to the limits of canon 140, except in the case of attendance at races and at dances. Of course, in individual dioceses special re-enactment of the provisions of the Councils of Baltimore would maintain them in effect. Private rescripts have within recent years come to bishops in the United States urging the punishment of clerics who attend races.S. C. Consist., deer. March 31, 1916 (AAS, VIII, 147 ff.). Reference was made in this decree to the provisions of the III Plen. Council of Baltimore (Acta, no. 290). A decree of the previous Plen. Council of Baltimore (Acta, no. 396) forbade the raising of money by means which offer a direct occasion of sin and of public scandal, exposing the Church to public ridicule and disgrace, e.g., picnics, excursions, and the like. The decree of the III Plen. Council (Acta, no. 290) is affirmed by the Council itself as supplemental to the legislation of the previous Plen. Council. It directly forbade these affairs at night, on Sundays, feast days, and holidays, or accompanied with the sale of alcoholic beverages, including wine and beer. Even when these forbidden circumstances do not intervene, the bishop’s permission was required in every case. Balls (dances combined with banquets) were absolutely forbidden.In view of the reference in the decree of the Sacred Consistorial Congregation to decree no. 290 of the III Plen. Council, a question was sent to the Sacred Congregation asking whether the prohibitions in its decree extended only to attendance at, promotion of, and fostering of dances under the circumstances forbidden by the decree of the III Plen. Council, i.e., whether it was effective also
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141. Military service. 1. Clerics are forbidden to volunteer for 
military service unless they do so with the permission of their 
ordinary for the purpose of freeing themselves the earlier from 
military obligations.111 The exception in the text can be verified 
only in countries in which compulsory military service is exacted 
of clerics, e.g., France and Belgium.

even when the dances were not held at night, on Sundays, feast days, or holidays, or when not accompanied by dinners, the sale of alcoholic beverages, or when not conducted at picnics. The answer of the Sacred Congregation was that its decree was operative even under these circumstances. S. C. Consist., declar. Dec. 10, 1917 (AAS, X [1918], 17; Bouscaren, op. cit., I, 137). This decree of the Sacred Congregation is obviously still effective, as are the decrees of the II Plen. Council 
(Ac la, no. 396) and the Ill Plen. Council (Acta, no. 290). Cf. Beste, op. cit., on can. 140. Cf. also J. Schmidt, “Attendance of Priests at Dances,” The jurist, XI (1951), 77-99» 251-85. 111 Can. 141, § 1.

The text does not imply a prohibition forbidding priests to 
act as chaplains in the army, navy, and air forces. Indeed, they 
are rather to be encouraged to enlist in this capacity, especially 
in time of war. Particular law governs their relations to this phase 
of military service.

The prohibition of the text forbids, however, participation on 
the part of clerics in civil conflict or disturbances of public order.

In regard to social and political action on the part of clerics, 
they are not forbidden to take that interest which is obligatory 
on every citizen as a matter of conscience. The principles of the 
political party to which a cleric adheres must, of course, be in 
harmony with the laws of God. The III Plenary Council of Balti
more, the law of which is still operative in this respect, forbids 
clerics in the United States to discuss political matters even out
side the pulpit and requires them to exhort the faithful to act as 
loyal citizens, following the dictates of their conscience in all 
public matters. This prohibition, however, seems not to extend 
to the explanation of the religious and moral principles upon 
which the conscience of the faithful needs instruction in order 
that it may lead them to proper action in the political field. It 
may even be the duty of clerics under the divine law to adhere 
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to, to proclaim, and to defend such principles, especially should 
they be instructed to do so by their ecclesiastical superiors. In any 
event, clerics are bound always by the higher law of Christian 
charity and truth and by the obligation of devoting the principal 
part of their day to the duties of the sacred ministry. Moreover, 
should the Roman Pontiff or the clerics’ immediate ecclesiastical 
superiors impose restrictions even on their political affiliations 
as citizens, clerics must show themselves obedient, no matter what 
may be their personal opinion.112

Should a cleric, after admonition, show himself contumacious, 
he is liable to punishment by the local ordinary in accordance 
with the norms of the Code.113

2. A cleric in minor orders who, contrary to the rule of § 1, has 
voluntarily entered military service, by that very fact forfeits the 
clerical state.114 If clerics in major orders are guilty of this act of 
disobedience, the ordinary shall proceed against them in accord
ance with canon 2379.

142. Commercial business. Clerics are forbidden, personally 
or through agents, to engage in commercial or mercantile trading, 
for their own profit or the profit of others.115

a) In general, trading signifies the business of bartering, or 
of buying and selling. The authors make the following classifica
tions of it.

1) Merchandising (negotiatio quaestuosa, mercatura) consist
ing in the buying of goods with the intention of selling them un
changed at a higher price, as when they are bought at wholesale 
prices and sold at retail, and inclusive of dealing in currency ex
change, as when money of one country is exchanged for the money 
of another country with the purpose of making a profit from the 
transaction.

2) Manufacturing (negotiatio industrialist, consisting in the
112 III Plen. Council of Baltimore, Acta, no. 83. Cf. Coronata, op, cit., I, no. 199; Augustine, op. cit., II, on can. 141; Beste, op. cit., on can. 141.113 S. C. C., resp. March 15, 1927 (AAS, XIX, 138; Bouscaren, op. cit., I, 128).114 Can. 141, § 2.  Can. 142.116
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buying of goods with the intention of selling them at a higher 
price after they have been improved by personal or hired labor.110

116 The authors call merchandising negotiatio propria, and manufacturing they call negotiatio impropria; cf. Ojetti, Synopsis Rerum Moralium et luris 
Pontificii (Rome, 1899), s.v. “Negotiatio” (hereafter cited as Synopsis).117 Beste, loc. cit.; cf. also Coronata, op. cit., I, no. 200; Chelodi, op. cit., no. 122; Vermeersch-Creusen, op. cit., I, no. 260.ns Vermeersch-Creusen, op. cit., I, no. 260; cf. also Beste, loc. cit.
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3) Factoring (negotiatio politica), i.e., buying and selling on 
behalf of and for the benefit of a community, public or private.

4) Clearance selling (negotiatio oeconomica), consisting in the 
buying of goods required for oneself or one’s family and the sell
ing of them, should occasion for it arise, at a higher price.

b) 1) Clerics are strictly forbidden to engage in merchandising 
(negotiatio quaestuosa). 116117

2) They are also forbidden to engage in manufacturing (ne
gotiatio industrialis) when the improving of the goods is done by 
hired labor, though not if done by their personal labor. More
over, they may raise and sell livestock on their own farms, even 
if with the aid of hired labor, or elsewhere than on their own 
farms, if not with the aid of hired labor. The same principle is 
applicable to the vegetable, fruit, and cereal produce of the farm.

3) Generally speaking, factoring (negotiatio politica) is also 
forbidden clerics, at least when its nature is foreign to the dignity 
of the clerical state. Authors permit the buying and selling of 
books or stationery to students who frequent the schools con
ducted by clerics and religious, as well as church goods at shrines 
supervised by them.  They require, however, the careful avoid
ance of every sign that would indicate an immoderate desire for 
profit.

118

4) Clerics may lawfully sell property by the method described 
as clearance selling (negotiatio oeconomica), provided they pre
serve the dignity of their state in doing so.

c) Speculation is forbidden to clerics since it is equivalent to 
merchandising (negotiatio quaestuosa) inasmuch as it consists in
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the buying and selling of the stocks or bonds of industrial or com
mercial enterprises with the intention of making a profit through 
the sale of them at a price higher than that at which they were 
bought. In the absence of such an intention, there is no specula
tion, no merchandising, and the investment is permitted to cler
ics.110 The opinion that permits this kind of investment is in 
theory the more probable and it is safe in practice.120 It is, more
over, in accord with two declarations of the Roman Curia. 
According to declarations of the Holy Office, they are not to be dis
turbed who buy the stocks or bonds of railroads or of similar cor
porations or of banks, if they are ready to abide by the commands 
of the Holy See and are sure that the companies are not suspect 
and that they serve no unlawful end, provided that they do not 
participate in corporate management or speculate in these stocks 
and bonds.121

The lending of money, if done for profit, seems to place the 
habitual lender in the position of a banker or a merchandiser. 
The II and III Plenary Councils of Baltimore were rather ex
press in their prohibition of banking. Both forbade the accept
ance by priests of deposits to be repaid with interest, requiring 
the written permission of the bishop for the acceptance of them

110 The fact that the initial intention was lacking does not forbid the subsequent sale of the securities at a profit.120 Coronata, loc. cit.; Beste, loc. cit.; Ayrinhac, op. cit., no. 305; Woywod, 
op. cit., I, 59; Chelodi, loc. cit.121 S. C. S. Off., declar. Nov. 17, 1875. Cf. Nouvelle revue theologique (Tournai, 1869- ), XXV (1893), 609. A similar declaration was issued by the Sacred Congregation for the Propagation of the Faith, which laid stress on the necessity that clerics must always avoid in making such investments every appearance of “playing the market,’’ S. C. de Prop. Fide, July 7, 1893 (Fontes, no. 4925). This declaration repeated the principles of the declaration of the Holy Office of Apr. 15, 1885 
(Fontes, no. 1091).By a decree of March 22, 1950 (AAS, XLII, 330), the Sacred Congregation of the Council imposed the censure of specially reserved excommunication by anticipatory sentence (latae sententiae) on clerics, religious, quasi-religious, and members of secular institutes who violate the prohibition of can. 142 even by dealing in money. In appropriate cases, it required the penalty of degradation. It also provided for the punishment of negligent superiors through the penalty of disqualification for all offices involving government or administration. 
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even when the transaction was alleged to be for the benefit of the 
Church.122 This regulation of the councils is in complete har
mony with canon 142 and is therefore still operative as is the 
provision of the III Plenary Council which forbids clerics, ex
plicitly including regulars and even bishops, to operate banks.123

122 II plen. Council, Acta, no. 159; III Plen. Council, Acta, no. 279.
123 in Plen. Council, Acta, no. 274.
12* Coronata, op. cit., I, no. 200; Ayrinhac, op. cit., no. 305. Other authors do

not require permission if the need is grave; cf. Vermeersch-Creusen, op. cit., I, 
no. 260. 125 Coronata, loc. cit.

12a Vermeersch-Creusen, loc. cit.; Coronata, loc. cit.; Beste, loc. cit.
127 Can. 143.

d) There are exceptions to the prohibition contained in canon 
142, under which even profit-trading may be permitted clerics 
in the following circumstances:

1) with the permission of the Holy See to meet one’s own 
needs or the needs of one’s close relatives; 124

2) with the permission of the ordinary in a particular case 
involving at least great benefit to the cleric, e.g., the operating 
of an inherited business until such time as it can be sold without 
serious loss, though permission is not needed in this case if the 
cleric is merely one of two or more heirs.125

e) The obligation of abstaining from trading imposed on cler
ics is grave of its nature. However, canon 142 forbids the engaging 
in trading and consequently it would not be a grave violation of 
the law if a cleric would participate on a rare occasion in a for
bidden business or financial transaction involving even a notable 
sum.126

143-144. Absence from one’s diocese. Clerics, even if they do 
not have a benefice or an office requiring residence, shall not leave 
their diocese for a notable time without the permission, at least 
presumed, of their proper ordinary.127

The determination of the period of time that shall be con
sidered notable is left to particular law and the decisions of local 
ordinaries. In the absence of such particular determination, pre
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cise determination is difficult since the authors vary greatly in 
their estimate from two months 128 to five months.120

Permission may be the more easily presumed by those who do 
not hold benefices and who are not charged with the care of souls. 
Express permission is otherwise desirable unless the absence is to 
be prolonged for only a day or two and a just cause exists for it.130 
Permission is not needed if the traveling is confined within dio
cesan limits. Permission should not be denied a cleric for whose 
adequate support an ordinary cannot provide.131

144. A cleric who, with the permission of his ordinary, has 
gone into another diocese, while remaining incardinated in his 
own, may be recalled for a just cause, but natural equity must be 
observed; the ordinary of the other diocese may also for a just 
cause deny a cleric permission to remain in his diocese unless the 
ordinary has given him a benefice.132

128 Blat, op. cit., II, no. 82; Ayrinhac, op. cit., no. 306. Maroto (op. cit., no. 556) 
is even more severe. 120 Augustine, op. cit., II, on can. 143.

180 Coronata, op. cit., I, no. 203. 111 Maroto, loc. cit.; Coronata, loc. cit.
132 Can. 144. Cf. Pius XII, Apostolic constitution, August 1, 1952; priests who 

desire to migrate from Europe or any Mediterranean country to foreign regions 
across the ocean for any space of time, short, long or indefinite, or perpetually, 
must secure permission from the Sacred Consistorial Congregation. This per
mission is not granted unless there is certainty regarding: (1) the testimonials 
of good conduct of the petitioner; (2) a just and reasonable cause for migrating; 
(3) the consent both of the bishop a quo or, in the case of religious, of the 
religious superior, and of the bishop ad quem; (4) an indult obtained from the 
Sacred Congregation of the Council in the case of pastors, when the absence is 
to be for more than two months. Priests, whether secular or religious, who, 
having obtained permission to migrate to some country across the ocean, wish 
to go from one jurisdiction to another, even in the same country, need a new 
permission; (AAS, XLIV, 649; Bouscaren, op. cit., Ill, 86). Cf. also the particular 
decrees governing the attendance of clerics at secular universities, S. C. Consist., 
deer. April 30, 1918 (AAS, X, 237; Bouscaren, op. cit., I, 115). Priests teaching in 
public schools, S. C. C., Feb. 22, 1927 (AAS, XIX, 99; Bouscaren, op. cit., I, 116). 
Priests recreating at health resorts, S. C. C., litt. July 1, 1926 (AAS, XVIII, 312; 
Bouscaren, op. cit., I, 138). Cf. also in regard to Oriental clerics emigrating to 
America or Australia, S. C. Or., deer. Dec. 23, 1929 (AAS, XXII [1930], 99; Bous
caren, op. cit., I, 17); deer. Jan. 7, 1930 (AAS, XXII, 106; Bouscaren, op. cit., I, 24); 
in regard to Oriental clerics leaving their diocese to collect alms, S. C. Or., deer. 
Jan. 7, 1930 (AAS, XXII, 108; Bouscaren, op. cit., I, 27).
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TITLE IV

Ecclesiastical Offices

Canons 145-195

Division. Clerics are incardinated in a diocese with all the 
rights and privileges belonging to their state. Usually there fol
lows the conferring of an office in the Church. It is with these of
fices that this title in proper sequence appropriately deals. A short 
introduction (can. 145, 146) is followed by two chapters treating 
respectively of the appointment to ecclesiastical offices (can. 147— 
82) and of their loss (can. 183-95).

INTRODUCTION

Canons 145, 146

145. Definition. 1. An ecclesiastical office, broadly under
stood, is any function legitimately exercised for a spiritual pur
pose.1 In this wide sense, it does not carry with it any power of 
orders or of jurisdiction and is not required to possess the char
acter of permanence. Nevertheless it must have, even in this wide 
sense, a spiritual end and it must be administered in conformity 
with ecclesiastical law.2 Ecclesiastical offices in the broad sense are 
held, e.g., by a bishop’s secretary, a confessor who is not a pastor, 
spiritual directors, choir boys, sacristans, chanters, and church 
committeemen. In the strict sense, an ecclesiastical office is a

1 Can. 145, § 1. 2 Coronata, Institutiones, I, no. 204.
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function established with a permanent character, by either divine 
or ecclesiastical ordinance, to be conferred according to the norms 
of the sacred canons, entailing some participation in ecclesiastical 
power of orders or of jurisdiction,3 e.g., the office of bishop, of 
pastor, or superior in an exempt clerical institute.

The permanent character of the office derives from objective, 
not subjective, perpetuity, i.e., the office itself is required to be 
permanent independently of the person of the holder. It is im
material, then, whether the holder is removable ad libitum or 
whether the office itself is vacant even for a long period of time.4 

Of divine institution are the offices of the Supreme Pontificate 
and the episcopate; of ecclesiastical institution are, e.g., the offices 
of metropolitan, apostolic administrator, and vicar general.

The ecclesiastical power inhering in an office may be the power 
of orders, e.g., in the offices of the ostiariate and of subdeaconship, 
or the power of jurisdiction; moreover it may extend to the ex
ternal forum, e.g., in the office of a vicar apostolic or an abbot 
nullius, or be restricted to the internal forum, e.g., in the office 
of canon penitentiary or pastor.

2. In law the term “ecclesiastical office” is taken in the strict 
sense, unless from the context the contrary appears.5

146. Reference to norms governing benefices. In the case of 
offices that are also benefices the rules contained in canons 1409 ff. 
shall be observed in addition to those contained in the canons 
which immediately follow.0

The additional quality that a benefice possesses when com
pared with an office, even one understood in the strict sense, is 
apparent from the definition of a benefice given by canon 1409, 
which states that it is a juridic entity, perpetually established by 
ecclesiastical authority, consisting of a sacred office and of the 
right to receive an income annexed as an endowment to the office.

s Can. 145, §1.* Ayrinhac, General Legislation, no. 309; Beste, Introductio in Codicem, on can. 145, § 1. 5 Can. 145, § 2. 6 Can. 146.
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An office is an essential element of a benefice, which may, there
fore, be regarded as a kind of office and is, accordingly, governed 
by the laws referring to offices. On the other hand, the laws govern
ing benefices do not affect offices that are not benefices.7

chapter 1

Appointment to Ecclesiastical Offices

Canons 147-182

Division. After the presentation of necessary preliminary no
tions (can. 147-51), this chapter sets forth its norms in three arti
cles, one dealing with appointment to office (can. 152-59); an
other, with election to office (can. 160-78); and the third, with 
postulation (can. 179-82).

INTRODUCTION

Canons 147-151

147”151* General concepts. 1. An ecclesiastical office cannot 
be validly obtained except by canonical appointment.

2. Under the words, canonical appointment, is included the 
granting of an ecclesiastical office by the competent ecclesiastical 
authority in accordance with the sacred canons.8

The principle established in the first paragraph of this canon 
is but the logical consequence of the perfect and independent 
nature of the ecclesiastical society, the Church.

The second paragraph of this canons indicates the three condi
tions required to be fulfilled for a valid appointment.

a) The conferring of the ecclesiastical office, which consists of 
several acts: the designation of the appointee, the granting of

T Coronata, op. cit., I, no. 205; Chelodi, De personis, no. 131.'Can. 147, §§ j, 2.
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title to the office, and the installation (the formal act of taking 
possession of the office). The most important of the steps is the 
second, through which the ius in re passes to the appointee.®

b) The competent authority who confers the office. Since the 
Roman Pontiff enjoys the fullness of power in the Church, he 
may confer any and every ecclesiastical office. However, only the 
more important offices are reserved for his appointment; the 
others are filled by subordinate ecclesiastical superiors, as deter
mined by the provisions of the Code.10

c) The observance of the norms of the general law or of par
ticular law duly approved by the Holy See. Attention must be 
paid to the nature of the obligation of these norms, since some 
must be observed for valid appointment, others for only lawful 
appointment.11

148. 1. Appointment to ecclesiastical office may be made in 
the following ways.

a) Through the unqualified choice of the legitimate superior 
(libera collatio), which may be further defined as the gratuitous 
concession of a vacant office by the exercise of the exclusive right 
of appointment on the part of the competent ecclesiastical supe
rior.  The designation of the appointee and the granting of the 
right to the office proceed in this type of appointment from the 
same superior.  The limitation of the superior’s freedom of 
choice by the right of another merely to recommend candidates, 
without any binding consequences on the superior, does not 
change the nature of the act of appointment. Neither, according 
to canonists, does the fact that a competitive examination pro
vides the superior with the preferred appointee.

12

13

14
b) By grant of title to the office by the ecclesiastical superior

0 Coronata, op. cit., I, no. 207.
10 Cf. e.g., can. 366 (§ 2), 372 (§ 1), 385 (§ 1), 423. 445, 455.
11 Cf. can. 367 (§§ 1-3), 386 (§ i), 432 (§§ 1-4), 453, 459 (§§ 1-4), 1406, 1431-47-12 Cf. Taunton, The Law of the Church, p. 207.i’Augustine, Commentary, II, on can. 148, § 1; Ayrinhac, op. cit., no. 311.1*  Maroto, Institutiones, no. 586; Coronata, op. cit., 1, no. 209.
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(institutio) subsequent to a presentation made by one possessing 
this right (ius patronatus) or following a nomination similarly 
made.15 By the presentation or the nomination, a cleric obtains 
only the right to receive the title (ius ad rem) which is conferred 
by the ecclesiastical superior (ius in re).19

c) By the confirmation, on the part of the competent superior, 
of an election or his consent to a postulation. Again the election 
confers the right to receive the title (ius ad rem) which is granted 
by the confirmation of the superior (ius in re). Postulation is the 
term applied to a procedure that conforms in every detail to that 
of an election, except that the body of voters chooses an ineligible 
candidate. In presenting the result of their balloting to their supe
rior, they postulate his consent to their action. Before that 
consent is given, the proposed appointee does not have even a 
right to be appointed (ius ad rem); the consent of the superior, 
then, is the equivalent of an act of his own free will (libera col
latio).17

d) By simple election, accepted by the elected person, the elec
tion, in this case, needing no confirmation, except that which is 
contained implicitly in the respective provision in the general 
or the particular law permitting the body of electors the unquali
fied choice of the appointee.

2. In the appointment to office through institution, the pro
visions of canons 1448-1471 shall be observed.18 The procedure 
requisite in the other types of appointment is regulated by the 
immediately following canons.

149. Clerics elected, postulated, presented, or nominated by 
any person for an ecclesiastical office, shall not be confirmed, 
admitted, or instituted by a superior of rank below that of the 
Roman Pontiff without previous proof of their fitness accepted by

15 Cf. can. 1448-71.  Ojetti, Synopsis, s.v. “Institutio canonica,” pp 265 f.1617 Coronata, op. cit., I, no. 209; Wernz-Vidal, lus canonicum, II, no. 276. Cf. can. 179-82 (the procedure of postulation); can. 506, §4 (an example of the right of confirmation of an election). Can. 160-78 regulate simple elections.18 Can. 148, § 2.
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their own ordinary, to be established, if the law or the nature of 
the office requires it or if the ordinary deems it advisable, by way 
of examination.10

Canonists recognize negative and positive qualifications requi
site in appointees to ecclesiastical office.

a) Negative qualifications are immunity from penal ineligibil
ity,  from certain censures,  and, in the case of some offices, from 
irregularity.

20 21
22

b) Positive qualifications are: the clerical state through the re
ception of tonsure (inasmuch as a lay person is incapable of fill
ing an ecclesiastical office understood in the strict sense) and, in 
some cases, the order of the priesthood;  a definite age when 
fixed by law, varying according to the nature of the office;  ir
reproachable morals and a good name;  and the knowledge re
quired by the office.  Moreover, an examination is, in some cases, 
required by the law itself.  The case in which the nature of the 
office itself would require such an examination, according to the 
general language of can. 149, is not easy to ascertain. It may be 
that this canon prospectively anticipates the specification of such 
offices in articles of concordats or of documents establishing pious 
foundations.

23
24

25
20

27

28
150. An office is vacant only de facto when it is not actually in 

the possession of the one ’who enjoys a legitimate title and a law
ful right to it owing to the fact, for instance, of his exile. An office 
is vacant only de iure when possessed actually but unlawfully by

10 Can. 149.20 Cf. can. 2298 (5°), 2345, 2346, 2390, 2394 (i°). Cf. also can. 642 involving ineligibility that does not possess a strictly penal character.21 Cf. can. 2265, 2275 (30), 2283. Other censures may affect the lawfulness of the appointment, but not its validity.22 Cf. Coronata, op. cit., I, no. 211.  Cf. can. 154.2321 Cf., e.g., can. 331 (§ 1, 20), 320 (§ 2), 367 (§ 1), 399 (§ 1), 559 (§§ 1, 2).25 Cf. can. 232 (§ 2, i°), 331 (§ 1, 40).20 In regard to the academic degree of doctor as a requisite for office, cf. can. 
331 (§>• 5°)> 367 (§ ")• 399 (§ 1). 434 (§ 2). >573 (§4). *59 8 (§ 2), 2017, 2018.22 Cf., e.g., can. 459 (§ 4), 471 (§ 2), 877, 1340.28 Blat, Commentarium, II, no. 90; Coronata, op. cit., I, no. 212.
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an intruder. An office is vacant de facto and de iure when no one 
either actually possesses or lawfully claims it.29

1. The appointment to an office which is not vacant de iure 
according to the norm of canon 183, § 1, is by this very fact null 
and void and does not become valid even if a vacancy later oc
curs.  The latter clause applies the rule of law, non firmatur 
tractu temporis quod de iure ab initio non subsistit.

30
31

2. Nor has the promise of such an office any juridical effect, no 
matter by whom it was made.32

The III Lateran Council (1179) decreed that no ecclesiastical 
office or benefice was to be conferred upon or promised to any
one before the actual vacancy of the office, “lest such a one should 
desire the death of his neighbor in whose place and benefice he 
believes himself to be the successor. Since this is forbidden even 
by the laws of the pagans, it is too base and harbors the punish
ment of the divine judgment, if the hope of future succession, 
which even pagans are careful to condemn, should find a place in 
the Church of God.” 33

So-called litterae expectativae were not unknown in the Middle 
Ages. They conferred offices not yet vacant in anticipation of the 
vacancy. The Council of Trent severely forbade them, reserving 
the right of the Roman Pontiff and permitting them in the case 
of the appointment of coadjutors to bishops and abbots.34

The rule of this paragraph of canon 150 obliges under penalty 
of invalidity. The only exception is an act by which the Roman 
Pontiff would deliberately and with full knowledge confer or 
promise an office not yet vacant, as in the appointment of coadju
tors to bishops with the right of succession.35

151. An office vacant de iure, which is, however, still unlaw-
29 Ojetti, Synopsis, s.v. “Vacatio beneficii/’ p. 619; Augustine, op. cit., II, on can. 150. "Can. 150, § 1. 81 Reg. 18, R. J., in VI°.82 Can. 150, § 2.88 C. 8; Mansi, XXII, 222; Schroeder, General Councils, pp. 221 f.84 Sess. XXIV, de ref., c. 19; sess. XXV, de ref., c.7; cf. Schroeder, Council of 

Trent, pp. 210, 239.85 Coronata, op. cit., I, no. 215; Beste, op. cit., on can. 150, § 2.
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fully in the possession of an incumbent, may be conferred, pro
vided that a formal declaration, issued according to the sacred 
canons, has determined that the possession by the incumbent is 
not legitimate, and mention of this declaration is made in the 
letters of appointment.30

The two conditions enumerated in the canon are required for 
the validity of the appointment,37 except in the case in which the 
actual incumbent is notoriously known as an intruder.38

article 1

Appointment by Unqualified Right (libera collatio)

Canons 152-159

Division. The first canon of this article (can. 152) states the 
general rule regarding the competence of the local ordinary in 
regard to appointments. Canons 153 f. specify the qualifications 
of appointees, canon 154 demanding that priests exclusively be 
appointed to offices to which the care of souls is attached. Canon 
155 determines the time limit within which appointments must 
be made; canon 156 prohibits appointments to a plurality of in
compatible offices; canon 157 enumerates limitations based on 
family affection; canon 158 restrains to the act of appointment 
the authority of one who is given a right to make an appointment 
to supply for the negligence of someone else; and canon 159 in
sists on written appointments.

152. The local ordinary’s right. Appointment by unqualified 
right (libera collatio) is the conferring of a vacant ecclesiastical 
office by the competent superior in virtue of an exclusive and un
limited right. It is called free appointment (libera collatio) in 
opposition to necessary appointment to which the superior must

36 Can. 151.87 Beste, op. cit., on can. 151; Chelodi, De personis, no. 135. Cf. also Vermeersch- Creusen, Epitome, I, no. 269. 38 Chelodi, loc. cit.; Coronata, loc. cit.
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assent in virtue of rights possessed by others, e.g., of presentation 
or election.30

Supreme power of appointment to ecclesiastical office resides 
in the Roman Pontiff, who has the right, therefore, to confer any 
office in the Church.40 However, the appointment to only the 
more important offices is reserved to him, except under special 
circumstances which reserve minor offices also.41

The local ordinary, in the absence of proof of a rule to the 
contrary, has the right to confer all ecclesiastical offices in his 
territory.42

Limitations on this right of the local ordinary are found in the 
reservation of certain diocesan offices to the appointment of the 
Roman Pontiff,43 and in the lawfully established rights of others 
than the Roman Pontiff either to make such appointments or to 
present, nominate, or elect the appointee.

This right of the local ordinary, since it imports an act of 
voluntary jurisdiction, may be exercised by him from the moment 
of his installation, prior to his consecration, and even when he is 
outside his diocese.44

This right does not belong to the vicar general, unless it is 
given to him by a special mandate,45 which, it seems, need not be 
specifically given in the case of every single vacancy, but may be 
so drawn up as to extend to a determined number of offices, or 
even to all.46

153. Qualifications of the appointee. 1. The person to be pro
moted to a vacant office must be a cleric and possess all the quali
ties that are required for that office by common or particular law 
or by the law of its foundation.47

The positive and negative qualities required in general for ec
clesiastical offices by the common law for either valid or lawful

38 Cf. our commentary on can. 148. 40 Cf. can. 1431.Cf. can. 1435, § 1. 42 Can. 152.« Cf. e.g., can. 396 (§ 1) and 1435 (§ 1). " Cf. can. 201 (§ 3), 334 (§§ 2, 3).
4® Cf. Cone. Trident., sess. XIV, de ref. c. 13; Schroeder, Council of Trent, p. 114.
4® Coronata, op. cit., I, no. 220; contra, Augustine, op. cit., II, on can. 152.
47 Can. 153, § 1.
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appointment have been already enumerated in our commentary 
on canon 149. By particular law, other qualities may be re
quired, e.g., in a concordat, citizenship in the country in which 
the office is to be exercised.

The law of foundation is that found in the articles establish
ing an ecclesiastical institution with provision for its mainte
nance, containing ordinarily also conditions set down by the 
founder controlling the purpose of the institution, its adminis
tration, and the special qualities required in the incumbent of 
offices set up by the foundation. It is the will of the founder that 
controls these conditions, and they may even be contrary to the 
common law, provided that they are not impossible of fulfillment, 
not morally forbidden, and not incompatible with the nature of 
the office, if approved by the competent superior.48

2. He shall be appointed who, all things being taken into con
sideration, is the better qualified for the office, without partial
ity.49

That person is qualified (idoneus) who possesses all the quali
ties required by the office; he is the better qualified (magis ido
neus) who excels others in the degree in which he possesses them. 
But the judgment on the better qualified is to be made, in the 
words of the text, all things considered (omnibus perpensis), in
clusive, therefore, of the circumstances of time, place, and the 
character of the appointees. Judgment rests with the local ordi
nary. As a rule, the appointment is valid even though the person 
chosen was not, as a matter of fact, the better qualified of the 
candidates, although it may be unlawful depending on whether 
the superior acted fairly in reaching his judgment.50

3. When the appointee does not possess the required qualifica
tions, the appointment is invalid if this effect is provided in the 
common or the particular law or in the law of foundation; other-

*8 S. C. C., resol. Feb. 10, 1923 (AAS, XV, 544; Bouscaren, op. cit., I, 224).40 Can. 153, § 2.co Cf. Beste, op. cit., on can. 153, §2; Ayrinhac, op. cit., no. 315; Vermeersch- Creusen, op. cit., I, no. 272.
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wise the appointment is valid, but can be rescinded by the sen
tence of the legitimate superior.51

154. Requisite priesthood. Offices to which there is attached, 
in the external or the internal forum, the care of souls, cannot 
be validly conferred upon clerics who are not yet ordained 
priests.52

Offices carrying with them the care of souls are those to which 
is annexed the obligation of administering to the persons subject 
to the incumbent the things necessary for eternal salvation. This 
obligation may be annexed to the office in such a way that the 
incumbent must personally minister to the persons subject to 
him or that the incumbent must exercise this ministry through 
a substitute or vicar. In the former case, the incumbent is charged 
with the actual ministry; in the latter, with the habitual ministry. 
It is of the former type of ministry that canon 154 speaks.

Prior to the Code, no office required for the validity of the 
appointment to it that the appointee should be a priest.

155. Time limit for appointment. The period of time within 
which the appointment to an ecclesiastical office shall be macle is 
sometimes specifically determined by law, e.g., a patron must 
present his candidate within four months of the vacancy of the 
office,  and the cathedral chapter must proceed to the election 
of a vicar capitular within eight days of the vacancy of the see.

53
54

The appointment to offices for which no special term is pre
scribed by law shall never be deferred beyond six available 
months, beginning from the time when the notice of the vacancy 
has been received, without prejudice to canon 458.515

Bl Can. 153, § 3.52 Can. 154. This rule, as is evident, leaves completely free the election of the Roman Pontiff, which is governed by special provisions, as can. 160 expressly specifies. In fact, even a layman can be elected to the Pontificate, for can. 239 foresees this possibility and actually designates the cardinal who has the right to ordain die elected pope not yet a priest.
b3 Cf. can. 1457; cf. also can. 1467. B4 Cf. can. 432, § 1.00 Can. 155. This norm is also found in the acts of the III Plen. Council of Baltimore (Acta, no. 42).
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The six months constituting this period within which appoint
ment shall be made are to be counted as they occur in the calen
dar, without counting the day on which the notice of the vacancy 
is received. Since the six months are qualified as available time 
(menses utiles), they do not run if the superior is prevented from 
acting.50 In such a case, after the material completion of the time, 
following notice of the vacancy, within which the superior was 
prevented from acting, the latter may defer the appointment for 
six additional months; or, if the obstacle intervened after several 
months had already run their course, he may add to the period 
allowed him the amount of time during which the obstacle was 
operative.57 However, holydays are not excluded as days on which 
the superior was prevented from acting.58

When the time limit for the appointment has expired, the 
higher superior as determined for the particular case by the law 
obtains the right to make it.50

The general rule of canon 155 obviously does not bind the 
Roman Pontiff. Moreover, the text itself contains the exception 
in favor of appointment to vacant parishes as contemplated by 
canon 458.

156. Appointment to incompatible offices. 1. Nobody shall be 
given two incompatible offices.

2. Those offices are incompatible which cannot be simultane
ously discharged by the same person; 00 e.g., two episcopal sees 
or two parishes (in both instances the incompatibility arises from 
the law of residence). But there is no incompatibility between 
the offices if the title of only one of them is given to the incumbent, 
while the other is confided to his care as simple administrator.61

The obligation of this canon is imposed directly on the supe
riors who make the appointment, not on the appointee.

An appointment made in violation of it is valid, even if it
80 Cf. can. 35. 5T Blat, op. cit., II, no. 97.68 Coronata, op. cit., I, no. 216.60 Cf. can. 161, 178, 274 (i°), 432 (§ 2), 1458 (§ 1), 1465 (§ 1).60 Can. 156, §§ 1, 2. 61 Beste, op. cit., on can. 156, § 2. 
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involves a benefice. But the office already held cannot be retained 
together with the one to which the appointment is made later 
unless it is permitted by an apostolic indult or privilege.62

3. Saving the provision of canon 188, 30, the concession of a 
second office made by the Apostolic See is null and void, unless 
the incompatible office already held is mentioned or a derogatory 
clause is added to the letters of appointment.  The appointment 
is also valid if the letters contain the clause motu proprio or ex 
certa scientia™ As is obvious from the context, this paragraph 
does not refer to the appointments made by ecclesiastical supe
riors of rank lower than that of the Holy See.

63

Even when, through the fulfillment of one of the required 
conditions, the appointment to the second office is valid, the 
provision of canon 188, 30, is operative, and, once the second office 
is accepted, followed by installation, the first office, incompatible 
with it, becomes automatically vacant by tacit renunciation, un
less the Apostolic See should add a clause derogatory not only of 
the law forbidding the appointment to an office incompatible 
with one already held, but also of the law forbidding the posses
sion of two incompatible offices and imposing tacit renunciation 
of the one already held on one who accepts, under lawful condi
tions, another that is incompatible with it.65

157. Restriction arising from family affection. An office which 
is vacant through resignation or a sentence of privation cannot, 
by the ordinary who accepted the resignation or imposed the 
sentence, be validly conferred upon the members of his own or 
the resigning person’s household or upon his own or the resign
ing person’s relatives by blood or affinity within the second degree 
inclusively.66

02 Vermeersch-Creusen, op. cit., I, no. 274; cf. can. 188 (30), 1439, 2396.03 Can. 156, §3.64 Vermeersch-Creusen, loc. cit.; for a slightly different explanation, cf. Coronata, 
op. cit., I, no. 217; Ayrinhac, op. cit., no. 319.05 Ayrinhac, op. cit., no. 319; Vermeersch-Creusen, op. cit., I, no. 275.oo Can. 157.
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The members of the household {familiares) include those who, 
though not living under the same roof with the ordinary or the 
resigning person, serve or are supported by, respectively, either 
one of them.07

158. Restriction of authority arising from appointment. He 
who, supplying for the negligence or the incapacitation of an
other, acts for him in making an appointment to an office, does 
not thereby acquire any power over the person appointed whose 
juridic status, therefore, is the same as though the appointment 
had been made in the ordinary way prescribed by law.08

159. Requisite form. Every appointment must be made in 
writing.  Ordinarily this provision must be fulfilled only for the 
lawfulness of the appointment.

60

ARTICLE 11

Election

Canons 160-178

Division. This article first distinguishes between the procedure 
required in the election of the Roman Pontiff and in other elec
tions (can. 160). The remainder of the article establishes norms 
for the latter type of election and in the first place sets down the 
time period within which an election is required to take place 
(can. 161). Canon 162 deals with the summoning of the electors 
and the effect on the validity of an election of failure to summon 
electors entitled to be called. Canon 163 limits the right of elec
tion to those who have answered the summons, and canon 164 
further restricts their right to one vote irrespective of a plurality 
of claims entitling them to vote. Canon 165 invalidates an elec
tion in which a vote is cast by an outsider, and canon 166 applies

87 Vtrmeersch-Creusen, op. cit., I, no. 275; Ayrinhac, op. cit., no. 320.68 Can. 158. Sufficient has been said on appointment through devolution, with which this canon deals, in our commentary on can. 155. 00 Can. 159.
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this rule to the intervention of laymen. Canon 167 enumerates 
disqualifications depriving a voter of his right to vote. Canon 168 
permits tellers to take the votes of those who are sick in the 
house in which the election takes place. Canon 169 lays down 
conditions to be observed in the casting of ballots under penalty 
of the invalidity of the vote and nullifies conditions imposed by 
the voter on the vote cast by him. Canon 170 invalidates a vote 
cast for oneself. Canon 171 regulates the appointment and the 
functions of the tellers. Canons 172 and 173 permit and provide 
rules for election through an appointed commission. Canon 174 
refers to canon 101, § 1, i°, as determining the outcome of the 
election. Canons 175-77 provide for the acts necessary to give 
effect to the election. Finally, canon 178 provides for the loss of 
the right to elect in case of delay.

General concepts. Election in the general sense includes all the 
various methods of appointment, i.e., election proper, appoint
ment by unqualified right (libera collatio), and consent to postu
lation, presentation, and nomination. In the strict sense, however, 
it designates precisely the method by which the votes of lawful 
electors confer the right to an ecclesiastical office.70

70 Wernz-Vidal, op. cit., II, no. 247. 71 Cf. can. 148, § 1.72 Cf. can. 160, 219. 78 Cf. can. 321, 32g (§ 3). 74 Can. 432, § 1.75 Cf. can. 506, § 1. 76 Cf. can. 506, §§ 2-4.
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Election produces its complete effect only on acceptance by 
the person elected (electio simplex) or on confirmation by the 
lawful superior (electio collativa), when this is required by law.71

Election is the method of filling the following offices: that of 
the Roman Pontiff;72 in some places, of bishops and prelates nul
lius; 73 of vicars capitular; 74 of major religious superiors; 75 and 
of the superiors of nuns and sisters.70

Election can occur in three ways: by ballot, when the voters 
cast individual ballots in choosing a candidate; by compromise, 
when the voters commission a committee to choose the appointee; 
and by quasi-inspiration, when all the voters without previous
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discussion agree unanimously upon the appointee, as though 
moved in their decision by the Holy Ghost.

160. Distinction in norms for election of the pope and other 
elections. The election of the Roman Pontiff is governed exclu
sively by the Constitution of Pius XII, Vacantis Apostolicae Sedis, 
of December 8, 1945. In other ecclesiastical elections, the pre
scriptions of the immediately following canons and legitimately 
established particular provisions are to be observed.77

161. Time limit on right of election. If a corporate body has 
the right to fill an office by election, unless the law has provided 
otherwise, this shall not be deferred beyond the period of three 
available (utiles) months, counting from the date on which the 
notice of the vacancy has been received.78

Since it is available time that constitutes the three months al
lowed the corporate body for the election, it does not run in the 
case of ignorance or incapacity.70 The day on which the notice 
is received is not counted. The law which, according to the text, 
may provide a longer or shorter period of delay is not only the 
common law but also particular law, including particular con
stitutions and customs.80

If no election has taken place within the interval allowed, the 
ecclesiastical superior possessing the right to confirm the election 
or to act in place of the body corporate shall fill the office with 
an appointee of his own choice.81

A specific application of this rule is found in canon 432, §§ 2, 3.
The failure of an election may be due, within the contempla-

77 Can. 160. The new Constitution on the election of the pope supersedes the one 
mentioned in can. 160, that of Pius X, entitled Vacante Sede Apostolica, issued Dec. 
25, 1904; after the promulgation of the Code, by the motu propr., Cum proxime, of 
March 1, 1922, Pius XI, issued certain amendments to the Constitution of Pius X 
(AAS, XIV [1922], 145), as will be explained in our commentary on can. 218 infra. 
The new constitution can be found in AAS, XXXVIII (1946), 65-99 an(I at t^ie 
end of the newest edition of the Code.

78 Can. 161. 70 Cf. can. 35; cf. our commentary on can. 155.
so Coronata, op. cit., I, no. 225; Vermeersch-Creusen, op. cit., I, no. 280; Beste, 

op. cit., on can. 161; contra, Augustine, op. cit., on can. 161.
8i Can. 161.
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tion of the term, inutiliter, of the text, not only to the failure of 
the body corporate to attempt an election, but also to a penal 
prohibition forbidding it to act, as well as to a deadlock in the 
balloting or to an invalid election.

162. Convocation of the electoral college. 1. Without prej
udice to particular constitutions or customs, the president of 
the electoral body, having determined the plan, the time, and the 
place of meeting, with consideration for the convenience of the 
electors, shall summon all the members of the college; when 
the invitation is required to be made personally, it is valid if it is 
made either at the elector’s domicile or quasi-domicile or actual 
residence?2

The presiding officer is required to observe particular consti
tutions or legitimate customs governing the plan, the time, and 
the place of the meeting for the election, and for that matter, 
those determining the person authorized to issue the convocation 
and the persons to be summoned.

When the text requires that all the members of the electoral 
college shall be summoned, it means, according to the common 
interpretation based on the interpretation of pre-Code legisla
tion, all who by law, custom, or privilege have the right to vote, 
who desire to vote, and who can conveniently come to the place 
of the election. Hence, those excluded by law shall not be sum
moned.83 Moreover, there is no obligation to summon those who 
have expressly or tacitly renounced their right84 or those who 
cannot reach the place of the election in time.85

The convocation is to be made, as a rule, by the presiding officer 
of the college. In case he is prevented from complying with his 
obligation, or for any reason fails to comply with it, the summons

82 Can. 162, § 1. 83 Cf. can. 167, § 1.84 In particular cases, however, natural or positive law, as well as the lawful precept of a superior, may oblige the members of an electoral college not to renounce their right, and in that case they must be summoned; cf. Wernz-Vidal, 
op. cit., II, no. 252, note 23.85 Wernz-Vidal, loc. cit.; Coronata, op. cit., I, no. 229; Beste, op. cit., on can.
162, § >•
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is to be issued by those who succeed him in authority consecu
tively according to their rank.80 A convocation made by an un
authorized person is invalid.87

If it is not required that the summons be served personally on 
each member of the college, convocation by general edict, pub
lished in an official paper or posted appropriately, suffices.88

2. If one of the persons who should have been summoned was 
overlooked and was therefore absent, the election is valid, but it 
must be rescinded by the competent superior, even after its con
firmation, if the slighted member requests this action, provided 
that both the omission of the summons and the member s absence 
are proved, as well as the fact, established by juridic evidence, that 
recourse was taken within at least three days of the date on which 
the slighted member was informed of the fact of the election.89

Even if he was not properly summoned, the presence of the 
slighted member at the election prevents the operation of the rule 
of the text, and he has no right to request rescission.

Moreover, it is only the slighted member who is given the right 
to make this request, not others who were not slighted.

3. If more than one-third of the electors were thus overlooked, 
the election is automatically invalid.

4. The omission of the summons is immaterial if those not 
summoned were nevertheless present at the election.

5. If the election concerns an office to be retained by the ap
pointee for life, a convocation of the electors issued before the 
vacancy of the office has no juridic effect.00

If the election concerns an office not retained by the incumbent 
for life, the summons, and even the election, should ordinarily 
precede the vacancy.

163-165. Specification of the right to vote. The convocation 
having been legitimately made, the right to elect belongs to those 
who are present on the day indicated in the summons; voting by

80 Coronata, loc. cit. 87 Wernz-Vidal, op. cit., no. 252.88 Ayrinhac, op. cit., no. 325; Beste, loc. cit.80 Can. 162, § 2. 00 Can. 162, §§ 3, 4, 5.225
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letter or by proxy is not permitted, unless particular law provides 
otherwise.01

The personal presence of the voters is, in the absence of par
ticular law, required under the penalty of the invalidity of their 
votes. The particular law that might rule otherwise is inclusive 
of lawful custom, a privilege granted by the Holy See, and consti
tutions legitimately approved by the Holy See.02 Legislators sub
ordinate to the Holy See lack the competence necessary to give 
juridic force to this exceptional procedure.03

164. Although one and the same person might be entitled to 
vote in his own name on account of several titles, he may cast but 
one vote.04

The restriction of the text applies to one whose multiple right 
to vote belongs to him in his own name; therefore an elector who 
acts as proxy for another, when particular law permits it, has the 
right to cast two votes: one in his own name and one in his role of 
proxy.05 Moreover, the restriction applies only when the multiple 
right is based on several titles; therefore, if it arises from one title 
only, e.g., from the office of superior, the elector is entitled to cast 
more than one vote.06

Furthermore, the restriction does not affect the right granted 
by canon 101, § 1, 1 °, to the presiding officer to cast a second vote, 
decisive of the election, when a third ballot has proved indecisive.

165. No person who does not belong to the electoral college 
may be permitted to vote, unless allowed to do so in virtue of a 
legitimately acquired privilege; otherwise the election is auto
matically invalid.07

The mere presence of the non-member at the election does not 
per se invalidate the election, since the text attributes that effect 
to his participation in the voting; even this participation would 
not have an invalidating effect, if it occurred without the con-

01 Can. 163. 92 Vermeersch-Creusen op f j, no 282.
83 Ayrinhac, op. cit., no. 326.  Can. 164.8495 Vermeersch-Creusen, op. cit., I, no. 284; Coronata, op. cit., I, no. 230.oo Vermeersch-Creusen, loc. cit.; Coronata, loc. cit. 97 Can. 165.
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nivance of the electoral college, unless the vote of the non
member was decisive of the election.98

166. Lay interference. If lay persons interfere in any way in 
an ecclesiastical election in opposition to the canonical freedom 
of the electors, the election is automatically (ipso iure) invalid.90 

Synodal enactments forbidding secular interference in ecclesi
astical elections began to appear in the fourth century,100 fre
quently thereafter issued in subsequent councils. Interference 
on the part of the laity in the appointments to ecclesiastical offices 
has been a fairly consistent source of disturbance to the Church’s 
mission. The tragic schism of the Eastern Church was rooted in 
this usurpation, especially in regard to appointments to the epis
copal office.101 Usurpation of this sort in the West was most as
sertive in the eleventh century.

Such interference, if it is an offense against the canonical free 
dom of the electors, is penalized in canon 166 with the invalida
tion of the election in reference to which it has been exercised. 
The text does not attach this effect to the mere physical presence 
of lay persons.

Interference of the nature penalized in the text may assert 
itself either directly or indirectly: directly through the violent 
imposition of a candidate upon the electoral college or through 
participation in the election; indirectly by influencing the elec
tors through threats, entreaties, promises, and fraud. In either 
case, considering only the rule of canon 166, the interference, to 
invalidate the election, would need to be effective in regard to a 
notable part of the electoral college.102

Further penalties affecting those guilty of such interference, 
as well as members of the electoral body who succumb to it, are 
found in canon 2390.

08 Coronata, loc. cit. 90 Can. 166.100 II Cone. Nicen. (787), c.3; Mansi, XIII, 748 f.; Schroeder, General Councils, p. 146; IV Cone. Constantinopol. (869), c.22; Mansi, XVI, 174, 175; Schroeder, 
op. cit., p. 173. 101 Schroeder, op. cit., p. 174.

102 Coronata, op. cit., I, no. 230.
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167. Personal disqualifications excluding electors. 1. The fol
lowing persons are excluded from voting.103

108 Can. 167, § 1. 104 Augustine, op. cit., II, on can. 167, § 1.105 CL can. 88, § 2. It is not evident why, in this particular case, Augustine 
(loc. cit.) holds that "impuberes are all under the age of fourteen.” Cf. Ayrinhac, 
op. cit., no. 327.106 Regarding censures, cf. can. 2265 (§ 1, i°), 2265 (§2), 2275 (30), 2283; regarding juridic ill repute (infamia iuris), cf. can. 2293 (§ 2) and 2294 (§ 1).107 Coronata, op. cit., I, no. 231, note.108 Cf. Code Commission, Oct. 16, 1919, VII (AAS, XI, 477); Wernz-Vidal, 
op. cit., II, no. 249, note; Beste, op. cit., on can. 167, 40.109 Coronata, op. cit., I, no. 231.

a) Persons incapable of a human act. Persons habitually des
titute of the use of reason are always excluded from voting; they 
who are only temporarily deranged are excluded only during the 
period of their affliction, as is the case also with monomaniacs, the 
insane who are lucid at times, and those who are intoxicated.104

b) Persons under the age of puberty.105
c) Persons under censure or juridic ill repute (infamia iuris) 

imposed or declared by judicial sentence.100 A person under fac
tual ill repute only (infamia facti), though, according to canon 
2294, § 2, he is not to be permitted to vote, votes validly in the 
event that he is not excluded.107

d) Persons who are enrolled in or who are public adherents 
of a heretical or a schismatic sect.

This disqualification operates whether the enrollment in the 
sect’s official register is public or occult; on the other hand, it is 
effected only by public adherence to the sect if unaccompanied 
by enrollment. The rule ceases to operate in regard to converts 
to the Catholic Church who were born and educated in heresy or 
schism; 108 109 and probably also in regard even to those converts 
whose joining or public adherence to a heretical or a schismatic 
sect was accompanied by apostasy.100

e) Persons who are deprived of the general right of voting in 
ecclesiastical elections by the legitimate sentence of a judge or by 
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common or particular law. This right of voting in ecclesiastical 
elections is called the vox activa as opposed to eligibility for elec
tion, which is called the vox passiva.

2. If any one of the persons just mentioned is permitted to 
vote, his vote is invalid, but the election is valid, unless it is cer
tain that without his vote the person elected would not have ob
tained the required number of votes, or the vote was cast openly 
by a person whose excommunication has been declared or im
posed by sentence.110

168. Votes of sick resident electors. If any one of the electors 
is present in the house in which the election takes place but can
not be present at the election because of illness, his written vote 
shall be received by the teller, unless particular law or legitimate 
custom rules otherwise.111

The exception in the text is made only in favor of persons who 
cannot be present at the election on account of ill health and 
cannot be extended to include persons affected by other impedi
ments. Obviously the elector who is thus favored must have the 
use of reason; otherwise he is excluded by canon 167, § 1, 10.112

169-170. Requisite qualities of the vote itself. 1. A vote is 
null and void unless it possesses the following qualities.

a) It must be free, unaffected, directly or indirectly, by grave 
fear, fraud, substantial error, or physical violence.113

These influences affect a vote directly when their purpose, 
clearly intimated to the elector, aims precisely at determining his 
choice; indirectly, when either the precise purpose is absent or it 
is not clearly intimated to the elector, though the effect is the same 
as if the influences were direct, e.g., the elector, suffering from the 
injustice of Luke, hopes to be freed from it by voting for the 
latter’s friend.114 Some authors call these influences indirect when

110 Can. 167, § 2.  Can. 168.111112 Augustine, op. cit., II, on can. 168.113 Can. 16g, § 1, i°; cf. our commentary on can. 103, 104.
114 Coronata, op. cit., I, no. 238.
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they are brought to bear on the close relatives of the elector or 
on the members of his household.115

The whole election could be invalidated if these influences 
were brought to bear on the entire body of electors or a majority 
of them, or even on only one of them if his vote were needed for 
the decisive majority attained in the election.

b) It must be a secret vote, as well as certain, absolute, defi
nite.116

1) Secrecy in reference to a ballot means that during the voting 
there shall be no public manifestation of the person for whom 
the vote is cast; the vote itself may be on a written ballot, or it may 
be cast through the selection of balls of different colors, or it may 
be declared orally in a subdued tone to the presiding officer and 
the tellers; the vote would still be secret no matter which of these 
methods were used.117

2) Certainty requires that the purpose of the voter be not in 
doubt; doubt as to his purpose may arise from the impossibility 
of reading his writing, from the fact that several persons bear the 
name written on the ballot, or from the doubtful language of the 
elector, e.g., a vote given to “him who has the most votes.” 118

3) Conditional votes are excluded by the requirement that 
the votes be absolute, but only those which depend on a future 
uncertain event extrinsic to the election itself, whether the condi
tion is precedent (suspensivd) or subsequent (resolutivd).110 The 
vote is absolute in spite of conditions intrinsic to the election, e.g., 
“I vote for Paul if he is worthy of the office,” “I vote for Paul pro
vided confirmation will be requested according to the require
ments of the canons.” 120

11  Chelodi, op. cit., no. 139, note; Beste, op. cit., on can. 169, § 1, i°.5ii» Can. 169, § 1, 20.117 Vermeersch-Creusen, op. cit., I, no. 287, who add, however, that the written ballot is the more commonly used method. Cf. Maroto, op. cit., no. 634.ns Coronata, op. cit., I, no. 238; Augustine, op. cit., II, on can. 169, § 1.119 Coronata, loc. cit.; Ayrinhac, op. cit., no. 329.120 Maroto, op. cit., no. 624.
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4) Definiteness requires that the vote be cast without alter
native choice, e.g., “I vote for Peter or John.”

Should a vote be invalid as lacking one of these qualities, the 
tellers, upon discovering it, may, according to the common opin
ion, either request the elector to cast another vote or, according to 
circumstances, to explain his intent.121

121 Coronata, loc. cit. 122 Can. 169, §2.
123 Can. 170. 124 Can. 171, § 1.
125 Maroto, op. cit.t no. 633; Vermeersch-Creusen, op. cit., I, no. 286.
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2. Conditions imposed on the electors before the election are 
to be considered as non-existent.  Such conditions, stipulations, 
or capitulations (as they are often called), even if accepted by all 
the electors, involve no obligation for the person elected.

122

170. No one can validly vote for himself.  If it is certain that 
one of the electors has voted for himself and that his vote gave 
him the majority needed for his election, the election itself is 
invalid.

123

171. The appointment and the functions of tellers; the rec
ord of the proceedings. 1. Before an election by secret vote, there 
shall be appointed at least two tellers, members of the electoral 
college itself, unless they are already designated in particular 
statutes. With the presiding officer, if he also belongs to the 
college, they must take an oath that they will faithfully fulfill 
their duty and preserve secrecy, even after the election, regard
ing the proceedings in the electoral sessions.124

An election in accordance with the provisions of the canons re
quires tellers, though the invalidity of the election because of 
their absence is not the direct consequence of the text of canon 
171, § 1, but is rather the indirect result of the conditions re
quired for valid voting inasmuch as they cannot be fulfilled with
out tellers.125

The oath is required of all tellers, men and women, whether 
designated by particular statutes or appointed by the electoral 
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college.126 The oath is required of the presiding officer only if he 
is a member of the college.

120 Cf. can. 507, § 1; Vermeersch-Creusen, loc. cit.; cf. also can. 506, §2.
127 Coronata, op. cit., I, no. 234; contra, Augustine, op. cit., II, on can. 171, § 1; 

Ayrinhac, op. cit., no. 330; Woywod, Commentary, I, 66. The difference of 
opinion arises from the extension of the words opening can. 171, § 1, “per secreta 
suffragia/* to the whole paragraph or only to modify “electionem/* the word 
immediately preceding them. It seems evident that they refer only to “electionem.**

128 Cf. our commentary on can. 169, § 1, 20.
120 Maroto, op. cit., no. 634; Coronata, op. cit., I, no. 235. 130 Can. 171, § 2.
131 Ibid. 132 Vermeersch-Creusen, Epitome, I, no. 287.
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When the tellers are not designated by particular statutes, in 
the absence of specific provision by canomyi, § 1, their appoint
ment is controlled by the practice or the custom of the college; in 
the absence of which, they shall be elected, though not necessarily 
by secret voting.127

2. The tellers must take care that the votes be cast by every 
elector secredy,  methodically (diligenter, i.e., without delay, 
confusion, clamor, disorder, undue curiosity),  individually 
(i.e., by the separate casting and recording of the vote), and ac
cording to the order of precedence,  commencing with the pre
siding officer, if he has the right to vote, and the tellers and 
proceeding thence to the others. Voting by order of precedence 
does not affect the validity of the votes.

128
120

130

After the votes have been collected, the tellers shall, in the 
presence of the presiding officer and according to the method 
prescribed by the respective constitutions or legitimate customs, 
count them to determine whether their number corresponds to 
the number of the voters, then examine them, and finally an
nounce publicly the number of votes each candidate received.131 
The result of the ballot must be made known immediately after 
the inspection of the votes. This shall be done by the presiding 
officer, the tellers, or the secretary. If a decisive result has been 
obtained, the solemn proclamation will follow according to canon 
174.132

3. If the number of votes cast exceeds the number of voters,
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the election is null and void.133 In that event the balloting must 
be begun all over. This is not so, however, should the number of 
votes cast be less than the number of voters.

133 Can. 171, §3. 134 Can. 171, §4. 135 Can. 171, §5.130 Cf. our commentary on can. 11. 187 Can. 172, §1.
138 Can. 101, § 1, 2°. 130 Ayrinhac, General Legislation, no. 332.i<o Coronata, Institutiones, I, no. 241.i4i Beste, Introductio in Codicem, on can. 172, § 1; Coronata, Institutiones,

I, no. 242.

4. Immediately after each ballot or after each session, if several 
ballotings occurred in the same session, the ballots must be 
burnt.  The burning of the ballots safeguards the secrecy of the 
election better than any other means of destruction.

134

5. All the proceedings of the election must be accurately re
corded by the secretary, signed at least by him, the tellers, and the 
presiding officer, and preserved carefully in the files of the col
lege.  135*

The provisions of §§ 4, 5 of canon 171 do not affect the validity 
of the election.130

172-173. Election by compromise. 1. The election may also 
take place, unless the law provides otherwise, by compromise, i.e. 
if the electors, by unanimous and written consent, transfer for 
that time only their right of election, giving it to one or several 
qualified persons, who may be members of the electoral college or 
others not members of it, in order that he or they, in virtue of this 
commission, may proceed to the election in the name of all.137

The consent to this commission must be given unanimously 
by the electoral college because the surrender of the right of elec
tion affects every member of it individually, and the Code as
serts as a general principle that what affects all individually must 
be approved by all unanimously.138 It is required to be in writing 
to prevent uncertainty and misunderstanding.130 It is required to 
be freely given and express, but not necessarily secret.140 To pre
vent a deadlock, it is advisable that the committee {compromis
sarii) should consist of an uneven number of persons.141
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2. If it is a clerical electoral college that is involved, the persons 
commissioned (compromissarii) must be priests; otherwise the 
election is invalid.142

3. The committee (compromissarii) shall observe, for the valid
ity of the election, the conditions attached to their commission, 
if these are not contrary to the common law; if no conditions are 
attached, they shall follow the common law concerning elections; 
conditions contrary to the law are considered non-existent.  
The attached conditions may refer to place, time, persons, and 
other circumstances. In the absence of attached conditions, the 
common law, as contained in canons 160-74, is to be applied by 
the committee with due allowance for the variation in procedure 
implied by their commission.

143

4. If the electors have chosen only one person to constitute the 
committee (compromissarius), he cannot elect himself; if several 
were chosen, no one of them may add his vote to that of the others 
in order to attain the decisive majority needed for his election.  
Obviously in doing so he would be voting for himself, and such 
a vote is invalid;  when it is required for the majority decisive 
of an election, the election itself is invalid.

144

145

142 Can. 172, §2. i*8Can. 172, §3. mibid., §4.145 Cf. can. 170. 140 Can. 173.
234

173. The commission ceases and the right to elect returns to 
the electoral college under the following conditions.140

a) By revocation on the part of the electoral college, provided 
that the committee (compromissarii) has not yet begun the ex
ercise of its right. The revocation, though it must be the act of the 
electoral college, need not obtain the unanimous consent of all 
the electors.

b) By the failure of the committee to observe one of the condi
tions attached to the commission, e.g., that their action should 
be completed within two days.

c) By invalid action under their commission, e.g., their selec-
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tion of an ineligible candidate; if their action, on the other hand, 
is valid, the electoral college is obliged to accept the person 
selected by them.

In these three cases the electoral college has the right to proceed 
itself to the election, unless the interval of available (utile) time 
permitted for the election has expired.147

174. Final result of election. That person is elected and shall 
be proclaimed as such, by the presiding officer of the electoral col
lege, who has received the required number of votes according 
to the norm of canon 101, § 1, 10.  If the lawfully conducted 
election, completed by the electoral college itself or by its com
mittee (compromissarii), results in an absolute majority or, on 
the third ballot, a relative majority for one of the candidates, or 
one is otherwise chosen by the committee (compromissarii) in ac
cordance with the conditions of their commission, that one is 
validly elected. The presiding officer shall then formally publish 
his election, an act sometimes called solemn election or the decree 
of election.

148

149
175-177- Rights and duties of the person elected. The election 

must be made known immediately to the one elected, and the 
latter shall, within at least eight available (utiles) days from the 
date on which he received this notice, signify whether or not he 
accepts the election; otherwise he forfeits every right acquired 
by the election.150

a) If the elected person belongs to the electoral college and 
is present at the time of his election, a special notification is not 
called for; the proclamation suffices.151

b) Immediate notification does not require that notice be sent 
the elected person on the same day or even on the following day.

m Cf. however, can. 176, § 1, which provides an exception in regard to this time interval. 148 Can. 174.i4o Beste, op. cit., on can. 174. iso Can. 175.loi Coronata, op. cit., I, no. 249.; Vermeersch-Creusen, op. cit., I, no. 293; Beste, op. cit., on can. 175.
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A margin of a few days is permitted by the commentators in ac
cordance with the pre-Code doctrine. However, they would not 
permit a delay beyond a week.152

c) The eight days within which the elected person must signify 
his acceptance commence with the day following that on which 
the notification was received and run to the last hour of the in
terval. If sent before the expiration of that period, it is immaterial 
that it reaches the electoral college after the period has expired.

In the case of those whose acceptance depends upon the consent 
of a superior,153 the allotted interval runs from the day following 
that on which this consent was given.154

176. 1. If the person elected refuses the election, he loses any 
right acquired by it, even though he should later repent this re
fusal; but he may be elected again; and the electoral college 
shall proceed to a new election within a month counted from the 
day the refusal became known to it.155

Per se no one is compelled to accept an election, though his 
freedom is subject to restriction, partial or complete, by the pro
vision of particular law.156

Through election the rights acquired by the one chosen are the 
right to deliberate eight days regarding the acceptance of the 
office, and the right to the office (ius ad rem) depending on his ac
ceptance within the allotted interval. Corresponding duties are 
imposed on the electoral college: that of waiting eight days for 
the elected person’s answer and that of not revoking the elec
tion.

2. By accepting the election, the elected person immediately 
obtains full right to the office, if the election does not need con
firmation; otherwise he acquires only a juridic claim to it (ius ad 
rem).157

Full right (ius in re) puts the claimant in possession of the of-
102 Cf. Coronata, op. cit., I, no. 249; Augustine, op. cit., II, on can. 175.158 Cf. can. 626, § 2. 154 Coronata, ibid., no. 250. 155 Can. 176, § 1.160 Vermeersch-Creusen, op. cit., I, no. 294; Beste, loc. cit.167 Can. 176, § 2.
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fice; the juridic claim (ius ad rem) provides him with a right to 
seek legal recognition of his claim.

3. Before he has received confirmation, the person elected shall 
not interfere in the temporal or the spiritual administration of 
the office under claim of his election; and any acts which he may 
thus perform possess no juridical effect.158

Since the prohibition affects, according to the text, interference 
under claim of election, the person elected is not forbidden to 
continue in the administration of the office, if, prior to the elec
tion, he possessed that right in virtue of some juridic title, e.g., 
administration of a diocese by a vicar capitular who has been 
elected bishop.150

177. 1. The person elected, in the case in which the election 
needs confirmation, shall, within eight days counted from that on 
which he accepted the election, request of the superior, in person 
or through another, the requisite confirmation; otherwise he 
loses his right to it, unless he can prove that he was prevented 
from making this request by an adequate impediment.100

By confirmation the competent superior ratifies the election 
giving full right to the office (ius in re) to the person who through 
election and acceptance of the election has already acquired a 
juridic claim to it (ius ad rem). Ordinarily the competent superior 
is the immediate superior.101

The interval of eight days allowed for the request for confirma
tion is available time (tempus utile), as is evident from the last 
clause of the paragraph. It is to be counted in accordance with 
canon 34, § 3,3°.

2. The superior cannot refuse confirmation if he has ascer
tained that the person elected is qualified and that the election 
was conducted according to the rules of law.102

The superior is obliged to examine the proceedings of the 
election and to investigate thoroughly the qualifications of the

«« Ibid., § 3. 180 Cf. can. 334, § 2. 100 Can. 177, § 1.
181 Cf. however can. 320, § 1. 162 Can. 177, § 2.
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person elected. If he discovers in the election some invalidating 
defect, he must refuse confirmation; if the defect is one that, 
though unlawfully intervening, does not invalidate the election, 
he may refuse confirmation.163

3. The confirmation shall be given in writing.
4. On receiving confirmation, the person elected obtains the 

full right to the office, unless the law provides otherwise.164 With 
confirmation, the election is completed, and the vacancy in the 
office is, at least de iure, filled.165

For the exercise of the rights acquired by the possession of full 
title to the office, the law, in certain cases, requires further formal
ities, e.g., installation, blessing, consecration.166

178. Devolution of the right of election. If the election is not 
completed within the period of time prescribed, or if the electoral 
college is deprived, as a penalty, of the right of election, the un
qualified right of appointment devolves on that superior who 
would have the right to confirm the election or who next succeeds 
to the right of appointment.167

The cases in which the penalty of loss of right to elect is imposed 
on an electoral college are enumerated in canons 2390-94.

If confirmation is refused, the electoral college proceeds to a 
new election, unless the interval permitted it for election has 
expired or the electoral college has been penalized and thus lost 
its right to elect.

article in
Postulation

Canons 179-182

Division. This article establishes norms for the submission to 
the Holy See and other competent superiors of the names of per- 

168 Coronata, Institutiones, I, no. 251. 164 Can. 177, §§ 3, 4.165 Coronata, loc. cit.  Cf. can. 276, 322 (§ 2), 334 (§ 2), 461.1061« Can. 178.
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sons legally ineligible for the office to which the electors seek 
their appointment. Canon 179 specifies the occasion justifying 
such submission of these names; canon 180 regulates the proce
dure required of the electors in voting for such candidates; canon
181 provides for the suspension of the effects of postulation dur
ing the interval between the voting of the electors and the accept
ance of their postulation by the competent superior; and canon
182 specifies the effects of its rejection or its acceptance on the 
part of the latter.

179. The occasion for postulation. Postulation is a subsidiary 
method made available to an electoral college for the choice of 
a candidate for an ecclesiastical office. It may be defined as the 
voted decision of an electoral college to petition a competent 
superior to appoint to a vacant office, by way of dispensation, 
a definite person who is ineligible for election because of some 
canonical defect or impediment (arising, e.g., from illegitimacy 
or the lack of the required age or rank).108

1. If the election of the person whom the electors think prefer
able and the better qualified is obstructed by an impediment from 
which a dispensation can be and usually is granted, the electors 
may by their votes, unless the law provides otherwise, postulate 
his appointment from the competent superior even in regard to 
an office for the appointment to which the elected person needs 
no confirmation.

2. A committee commissioned by the college to make their 
choice of a candidate {compromissarii) is not allowed to make a 
postulation, unless the authorization to do so is expressed in their 
commission.100

180. Procedure required of postulators. 1. Postulation is valid

Cf. e.g., can. 504. Postulation as defined here is called solemn or canonical postulation in opposition to simple postulation by which a superior, whose consent is needed that his subject may accept an office, is requested to give the necessary permission either before or after the election; in this case the candidate is not otherwise canonically ineligible. Cf. Maroto, Institutiones, no. 664; also Augustine, Commentary, II, on can. 179. 100 Can. 179, §§ 1, 2.
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only when it is supported by a majority of votes, and in case it 
accompanies a vote on eligible candidates, by two-thirds of the 
votes.170

If the electoral body is concerned with expressing its opinion 
only on ineligible candidates, its view is determined by an abso
lute majority on the first and second ballot, or by a relative ma
jority on the third.

If the college is voting for both eligible and ineligible candi
dates, two-thirds of the votes are required for the postulation of 
one ineligible. On the third ballot, if there is only one eligible 
candidate, he is elected even though lacking a relative majority 
of the votes cast, if the ineligible candidate has not received two- 
thirds of the votes; if on the third ballot there are several eligible 
candidates, then a relative majority of the votes cast for these eli
gible candidates suffices for election; for example, if, on the third 
ballot, out of a total of twenty-one possible votes thirteen are given 
Peter who needs postulation because of ineligibility, while of two 
eligible candidates John receives five votes and Felix, three; John, 
receiving a relative majority of the eight votes given the eligible 
candidates, is elected.171

2. A vote for postulation must be expressed by the use of the 
word “postulo” or its equivalent; the formula “eligo vel postulo” 
or its equivalent suffices for election in the absence of impedi
ment or postulation.172

181. Transmission of the postulation to the superior, i. The 
postulation must be sent within at least eight days to the superior 
who has the right of confirming the election if he has the power 
to dispense from the impediment; otherwise to the Roman Pon
tiff or to a superior having the power.

2. If the postulation is not sent within the allotted time, it be
comes automatically invalid, and the electoral college is deprived

ito Can. 180, § i.i7i Cf. Code Commission, July i, 1922 (AAS, XIV, 406; Bouscaren, op, cit,, I, 142). i72 Can. 180, § 2.
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for that time of the right of election or postulation, unless they 
prove that their failure was owing to a justifying impediment.

3. By postulation the person postulated does not obtain any 
right, and the superior may reject the postulation.173

The acceptance of the postulation by the superior is a mere 
favor which the superior is never bound to grant in virtue of 
commutative justice. However, extrinsic reasons may, in given 
cases, impose on him an obligation arising from some other vir
tue.174

4. The electoral college cannot revoke the postulation once 
they have presented it to the superior unless the superior consents 
to it.175

182. The effects of rejection or acceptance by the superior.
1. If the superior rejects the postulation, the right of election 
returns to the college, unless the electors have deliberately postu
lated a person affected by an impediment from which a dispensa
tion cannot be granted or usually is not granted; in this case the 
appointment is to be made by the superior  who would have the 
right to confirm the election or who regularly succeeds to the 
electoral college’s right of appointment.

170

177
2. If the postulation is accepted, notice of this shall be sent to 

the person postulated, and the latter must answer according to 
the norm of canon 175;  i.e., he must indicate, within eight 
days, whether or not he accepts the office. The acceptance of the 
postulation gives him a juridic claim to it (ins ad rem).

178

3. If he accepts, he obtains thereby the full right to the office 
(ins in re).  The exercise of the rights incident to the office may, 
however, be conditioned by the law in certain cases on the ob
servance of requisite formalities, as already explained.

170

180
If the person postulated does not accept, or fails to answer

its Can. 181, §§ 1, 2, 3.
174 Maroto, Institutiones, no. 670; Ayrinhac, op. cit., no. 339.175 Can. 181, § 4.  Can. 182, § 1.  Cf. can. 178.170 177ire Can. 182, § 2. 179 Can. 182, § 3.iso cf. our commentary on can. 177, § 4.
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within the prescribed available time (tempus utile), the right to 
elect returns to the electoral college which is required to proceed 
to a new election within a month.181

chapter n
The Loss of Ecclesiastical Offices

Canons 183-195

Division. The loss of an office is a natural or a juridical fact 
by which the incumbent ceases to hold title to his office with its 
accompanying rights and obligations. The various ways in which 
an ecclesiastical office may be lost form the subject matter of this 
chapter in this order: the general principle (can. 183), resigna
tion (can. 184-91), deprivation (can. 192), and transfer (can. 
193-94)- Canon 195 forbids undue interference on the part of 
electors or patrons in the transfer or the removal of clerics.

183. The general principle. 1. An ecclesiastical office is lost 
by resignation, deprivation, removal, transfer, and the lapse of 
time.1 Examples of offices lost by the lapse of time are those of 
parish priest consultor, synodal examiner, and diocesan consul- 
tor.2 Obviously the death of the incumbent vacates the office.

2. An ecclesiastical office is not lost through the loss of the 
authority of the superior who conferred it unless the law provides 
otherwise 3 or the appointment was made subject to the clause 
ad beneplacitum nostrum or its equivalent.4

Based, then, on their source, the causes of the loss of office may 
be classified as follows: (a) the juridical act of the incumbent 
(resignation); (b) the juridical act of his superior (deprivation, 

removal, transfer); (c) a natural fact, independent, at least di
rectly, of the human will (death, the lapse of time).

An office conferred subject to the clauses ad beneplacitum supe-

i»1 Cf. can. 176, § 1. 1 Can. 183, § 1. 2 Cf. can. 387, 426.•Cf. can. 371. 4 Can. 183. §2.
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rioris, ad beneplacitum sedis, donec revocavero, is not lost when 
the superior goes out of office.5

184-191. Resignation. A person in possession of his mental 
faculties may, for a just reason, resign his office, unless a special 
prohibition forbids it.0 Resignation is the free and spontaneous 
renunciation of an ecclesiastical office offered for a just reason to 
a competent superior and accepted by him.

a) It may be express or tacit according as it is the spontaneous 
and deliberate act of the incumbent or the effect of a presumption 
of law based on his conduct.

b) The person resigning must be capable of accepting the re
sponsibility of his action. Moreover, he must be the legitimate 
incumbent, enjoying full right to it, not one merely postulated or 
presented for appointment or one who has not yet been confirmed 
or who has not yet accepted his election or, a fortiori, one who has 
intruded himself into office by violence or fraud.7

c) Just reasons for a lawful resignation may arise from the 
benefit accruing to either the incumbent or the Church. In pre
Code legislation, they were, in reference to the resignation of a 
bishop, those expressed in the following couplet:

Debilis, ignarus, male conscius, irregularis, 
quem mala plebs odit, dans scandala, cedere potest.

Similar causes were required for the resignation of others, e.g., ad
vanced age, illness, crime, censure, promotion, unwillingness to 
carry the burdens of the office, entrance into and profession in a 
religious order.8

These reasons are not without their value even at the present 
time, at least by way of example of those for which resignation 
may be lawfully permitted.9

6 Cf. our commentary on can. 61.0 Can. 184. For prohibitions, cf. can. 568, 1484-1486.7 Cf. Taunton, The Law of the Church, pp. 560 f.s On the other hand, the following reasons were insufficient: sloth, humility, desire for the contemplative life. Cf. Ojetti, Synopsis, s.v. “Resignatio.”0 Cf. Vermeersch-Creusen, Epitome, I, no. 304; Coronata, Institutiones, I, no.
263. *
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185. Resignation resulting from grave and unjustly caused 
fear, from fraud, from substantial error, or from a simoniacal pact 
is automatically (ipso iure) invalid.10

Invalidity affects simoniacal resignation no matter what the 
source of the simony, i.e., whether it is the delict of the incum
bent, the superior, or third persons.11

186. To be valid, the resignation must be made by the incum
bent either in writing, orally in the presence of two witnesses, or 
even through a procurator under a special mandate; and the writ
ten document of resignation shall be filed in the Curia.12 Filing, 
affecting only the lawfulness of the resignation, preserves a ready 
proof of it should a dispute arise concerning it.

The special mandate given the procurator may be executed in 
writing or orally in the presence of two witnesses.13

187. 1. To be valid a resignation shall ordinarily be presented 
to the superior who has the right to accept it or, if acceptance is 
not required, to the superior, or the latter’s representative, from 
whom the incumbent received his office.14

The term “ordinarily” is used in the text to exclude the case 
of the Roman Pontiff, whose resignation is valid without presen
tation to or acceptance by anyone.15

A vicar capitular resigns validly by presenting his resignation 
to the cathedral chapter; 16 a superior general of a religious insti
tute, by presenting it to the general chapter or the general coun
cil.17

2. Therefore if an office was conferred by confirmation (of an 
elected person), admission (of a postulated person), or institution 
(of a presented or nominated person), the resignation shall be 
presented to the superior to whom the right belongs ordinarily

i°Can. 185. Except for the reference to simony, our commentary on can. 103 and 104 supra suffices for the explanation of this text.11 Cf. can. 727; Coronata, op. cit., I, no. 263.12 Can. 186. 18 Coronata, op. cit., I, no. 263.i*  Can. 187, § 1. 18 Cf. can. 221; Coronata, loc. cit.i« Cf. can. 443, § 1. 17 Coronata, loc. cit.
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to confirm, admit, or institute the appointee.18 A resignation 
presented to a layman is punished with suspension a divinis.19

18 Can. 187, §2. 18 Cf. can. 2400. 20 Can. 188.21 Cf. can. 333. 22 Cf. also can. 2396. 28 Cf. can. 132, § «.
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188. By tacit resignation through the operation of law, all 
offices become vacant automatically (ipso facto) and without any 
declaration in the following cases.20

i ° When a cleric makes religious profession but without prej
udice to the provision of canon 584 in regard to benefices. Even 
temporary profession produces this effect. The exception of canon 
584 provides that benefices become vacant only three years after 
profession, unless they are parochial benefices, but even these only 
a year after profession.

2° When a cleric neglects to take possession of an office within 
the available time (tempus utile) fixed by law or, in the absence 
of such a provision, by the ordinary. A bishop is required by law 
within four months to take possession of the diocese to which he 
has been appointed; 21 a parish priest is required to take posses
sion of the parish to which he has been appointed within the time 
fixed by the local ordinary.

30 When a cleric accepts and obtains peaceful possession of a 
second office incompatible with one already possessed by him. 
Incompatibility was explained in our commentary on canon 156, 
§ 2. Peaceful possession of the newly acquired incompatible of
fice is required for tacit resignation of the one previously held; 
acceptance of the second does not suffice.22

40 When a cleric publicly abandons the Catholic faith. The 
term “publicly” is to be understood in accordance with the con
cept of canon 2197, 1 °. Per se schism which is not accompanied by 
heresy does not produce the effect of resignation, since it is not 
an abandonment of the Catholic faith.

50 When a cleric contracts marriage, even so-called civil mar
riage, whether he is in minor 23 or major orders; in the case of a 
cleric in major orders the marriage is, of course, invalid.
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6° When a cleric voluntarily enlists in a secular army contrary 
to the prohibition of canon 141, § 1.

70 When a cleric discards the clerical garb on his own 
authority without justifying reason and does not resume wear
ing it within a month of the admonition of the ordinary to do 
so.

8° When a cleric ignores the law of residence canonically 
binding him and refuses to obey the admonition of the ordi
nary or to offer a justifying reason within the time set by the ordi
nary.

189. 1. Superiors shall not accept a resignation without a just 
and proportionate cause.24 This restriction affects, not the valid
ity, but the lawfulness of the acceptance.

2. The ordinary must accept or reject the resignation within 
a month,25 counted in accordance with canon 34, § 3, 30. This 
restriction affects only superiors subordinate to the Roman Pon
tiff. However, even though a month has expired, the ordinary may 
still accept the resignation, in the absence of notification received 
from the incumbent to the effect that the resignation has been 
withdrawn.26

190. 1. Once the resignation has been lawfully tendered and 
accepted, and the incumbent has been notified of the acceptance, 
the office becomes vacant.27 If acceptance is not required, the 
office becomes vacant as soon as the resignation is lawfully ten
dered.

2. The incumbent shall remain in office until he has received 
reliable notification of the acceptance of his resignation.28 It is 
very probable that merely private information coming to the 
incumbent is insufficient.20

191. 1. Once the resignation is legitimately executed, there
24 Can. 189, § 1. 25 Can. 189, § 2.26 Code Commission, July 14, 1922 (AAS, XIV, 526; Bouscaren, The Canon 

Law Digest, I, 143). 2T Can. 190, § 1. 2  Ibid., § 2.*2» Coronata, op. cit., I, no. 265; cf. however Maroto, Institutiones, no. 683.
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is no further room for its withdrawal, but the person resigning 
may obtain the office under a new title.30

An answer of the Code Commission seems to indicate that the 
resignation can be withdrawn by the incumbent before authentic 
information of the acceptance of the resignation has reached 
him.31 In any event, in the case in which acceptance is not 
required, the opportunity for withdrawal ceases as soon as the 
resignation has been seriously presented to the superior con
cerned.

2. Notification of the acceptance of the resignation shall be sent 
in due time to those persons who have rights of any kind in regard 
to the appointment to the vacated office.32 The superior who ac
cepted the resignation is the person upon whom the obligation 
of sending this notification falls.33

192. Deprivation. Deprivation is a canonical act by which an 
ecclesiastical office is taken away from an incumbent cleric inde
pendently of his consent.

a) It may have the character of a penalty (privatio poenalis) 
and in that case supposes a crime for which it is a punishment.  
In this case it is ordinarily called deprivation (privatio) without 
qualification. If incurred automatically on commission of the 
delict, it is latae sententiae deprivation.  If dependent upon judi
cial sentence, it is ferendae sententiae deprivation.

34

35

b) It does not necessarily possess a penal character, but may 
rather be concerned with the promotion of the common good 
(privatio oeconomica, privatio administrativa). In this case it is 
called simply removal. It is decreed by a competent superior for

30 Can. 191, § 1.31 July 14, 1922 (AAS, XIV, 526; Bouscaren, op. cit., I, 143). Cf. Vermeersch- Creusen, op. cit., I, no. 307; Beste, Introductio in Codicem, on can. 191, § 1. Cf. however Wernz-Vidal, I us canonicum, II, no. 331, who seem to allow withdrawal by the incumbent only before the superior has accepted his resignation (“cum 
res sit adhuc integra),  and Woywod, Commentary, I, 73, 74.**32 Can. 191, §2. 88 Coronata, op. cit., I, no. 265.84 Cf. can. 2215. 88 Cf. can. 2232, § 1.
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a just cause and with due regard to the demands of natural equity 
and the formalities requisite under the law.

A third kind of deprivation is recognized by some authors,36 
a type they call informal or arbitrary deprivation, effected with
out the observance of formalities, though with due regard to the 
demands of natural equity. It seems, however, that this type is 
but an accidental species of the former category.37

1. On the basis of the authority applying or executing depriva
tion of office, it may be effected in virtue either of the law itself 
(ipso iure) or of the action of a legitimate superior.38

Only a penal deprivation may be effected by the very disposi
tion of the law itself (ipso iure) either on the very commission of 
crime to which it is attached as a penalty,39 or as a juridic conse
quence of other specified penalties.40 On the other hand, both 
penal and administrative deprivation of office may be effected by 
the action of a legitimate superior, i.e., by his sentence following 
a judicial or an administrative investigation.

2. In the case of an office possessing the character of irremov
able tenure, the ordinary cannot deprive a cleric of it without 
observing the formalities required by law.  Normally these for
malities involve a judicial trial.  The formalities of administra
tive procedure are permitted by way of exception in certain cases 
involving administrative negligence or incompetence, neglect of 
the law of residence, and concubinage.  There are even cases in 
which the only formality required is a simple administrative 
decree of the competent superior.  In any event, a deprivation

41
42

43

44
86 Maroto, op. cit., no. 685; Ayrinhac, General Legislation, no. 345; Bcste, 

op. cit., on can. 192, § 1.37 Coronata, op. cit., I, no. 266; cf. also Wernz-Vidal, op. cit., II, no. 361.88 Can. 192, § 1. 80 Cf. can. 2396-98.40 Cf. can. 2266, 2305 (§ 1). 41 Can. 192, § 2.42 Cf. can. 1933-59. Cases requiring penal deprivation are those enumerated in can. 2314 (§ 1, 20), 2331 (§ 2), 2340 (§ 2), 2343 (§ 1, 1’, 3°), 2343 (§ 2, 3°), 2345, 2346. 2350 (§ 2), 2354 (§2), 2359 (§§2, 3), 2381 (20), 2384. Cases in which penal deprivation is permitted are those enumerated in can. 2324. 2336, 2355, 2360 (§ 2), 2394 (20), 2403. 2405. *»  Cf. can. 2147-56, 2168-85.«« Cf. can. 1933 (§ 4), 2222 (§ 1).
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involving this type of office would be invalid if the formalities pre
scribed by law were not observed.

3. In the case of other offices, the ordinary may decree depri
vation for any just reason, the judgment concerning which is left 
to his prudent consideration, even in the absence of crime on the 
part of the incumbent, without the observance of formalities, but 
only of the demands of natural equity, except in the case of 
parishes for the deprivation of which, even of those which do not 
possess the character of irremovable tenure, the observance of 
specific formalities is prescribed. In every case, the deprivation 
becomes effective only when authoritative notification of it has 
been sent to the incumbent by the superior. Moreover, the cleric 
may, while observing the ordinary’s decree (in devolutivo), take 
recourse from it to the Holy See.46

193“i 94*  Transfer. Transfer is a change of an ecclesiastical offi
cial from one office to another made canonically by competent 
authority. It may be made with or without the consent of the cleric 
involved. In the latter case it is called compulsory and may be 
penal40 or administrative.47 Administrative transfer must be 
equitable. It may be honorific (i.e., a promotion).

1. The transfer of a cleric from one ecclesiastical office to 
another can be made only by the one who has the right to ac
cept the resignation of the cleric involved as well as the right to 
remove the incumbent from and appoint him to the respective 
offices.48

2. Any just cause is sufficient for a transfer made with the con
sent of the cleric.40 No particular formalities need be observed in 
making it. The just cause required must bear a proportion to the 
office relinquished. If the consent of the cleric is wanting, the 
requisite formalities and the motive cause are practically identical 
with those prescribed by law for deprivation, though special

45 Can. 192, §3. The formalities requisite in removal of an incumbent from this type of parish are found in can. 2157-85. Cf. Ill Plen. Council of Baltimore, 
Acta, no. 286. 40 Cf. can. 2298, 30. 47 Cf. can. 2162-2167.

48 Can. 193, § 1. 49 Can. 193, § 2.
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norms for the transfer of parish priests are laid down in canons 
2162—67.50

Hence, in making a transfer from offices possessing the char
acter of irremovable tenure, the respective judicial or adminis
trative formalities must be observed; from other offices, the norms 
of canon 192, § 3, and, in the case of parochial benefices, the spe
cial rules of canons 2162-67. A parish priest cannot, against his 
will, be transferred from a parochial benefice possessing the char
acter of irremovable tenure without the permission of the Holy 
See.81

194. 1. In the transfer, the office first held becomes vacant 
when the cleric takes canonical possession of the newly acquired 
office, unless other provision is made by law or by the competent 
superior.52

2. The transferred cleric receives the revenues of the office first 
held until he has taken possession of the other office.53

195. Undue interference in the transfer or the removal of 
clerics. Those who have elected, postulated, or presented a cleric 
for an office have no right to deprive him of that office, to revoke 
their action, or to remove or transfer him.54

80 Ibid. 61 Cf. can. 2163, § 1.“Can. 194, § 1; cf. e.g., can. 430. §§ 1, 3, concerning the transfer of a bishop from one see to another. 88 Can. 194, § 2. 84 Can. 195.
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TITLE V

Ordinary and Delegated Power

Canons 196—210

Division. The norms presented under this title are of a very 
important nature because the principles laid down in them are 
almost continually needed in the explanation and the application 
of the law.

The subject matter of the title is presented under the follow
ing subdivisions: the meaning and the kinds of jurisdiction (can. 
196-97); tlie waYs of acquiring jurisdiction (can. 198, 199); the 
interpretation of jurisdiction (can. 200); the exercise of jurisdic
tion (can. 201—206); the cessation and the implementation of 
jurisdiction (can. 207-209). The final canon of the title (can. 
21 o) concerns delegation of the power of orders.

196-197. The meaning and extent of jurisdiction. The power 
of jurisdiction or of government exists in the Church by divine 
ordinance.

a) Jurisdiction is the public power of governing or ruling be- y 
longing to a supreme and independent society.

1) As public power it differs from dominative (economic) 
power, i.e., private authority over a single person or an imperfect 
society, e.g., of a father over his family, of a husband over his wife, 
of a master over his servants, and of a religious superior of a non
exempt community over his subjects.

2) As the power of ruling, it differs from the power of orders,
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i.e.,  the power of sanctifying through the exercise of the functions 
of public worship.1

y b) Ecclesiastical jurisdiction is the public power of ruling the 
faithful, given by Christ to His Church, for the purpose of leading 
them to eternal life.

1) It differs from political jurisdiction, i.e., the power arising 
from the natural law of ruling civil society for the temporal wel
fare of its members.

2) In itself it is of divine positive institution: its exercise is 
vested in persons (ordinarily clerics) determined either immedi
ately by Christ or, through canonical mission, by the Church.2

3) It comprises legislative, judicial, and executive power.
c) This power of jurisdiction existing in the Church by divine 

ordinance either extends to the external forum or is restricted to 
the internal forum, i.e., the forum of conscience, sacramental or 
extra-sacramcn tai .3

1) Jurisdiction in the external foruS^provides primarily and 
directly for the common-good of rhe Church as a perfect and inde
pendent society, controlling by public exercise before the visible 
Church the social activities and relations of the faithful with 
accompanying juridical and social effects. It thus determines

ywhether the faithful, in view of their conduct, are worthy of praise 
Aor blame before the visible Church-

2) Jurisdiction in the(r^rnaT^um provides primarily and 
directly for the private welfare of the-faithful, controlling by con
fidential exercise (per se and ordinarily) their moral conduct in 
reference to God. It thus determines whether the faithful, in view

/of their conduct, are worthy of praise or blame before God/
i Jurisdiction of the internal forum is either sacramental or 

yextra-sacramental,c accordingly as its exercise is restricted or not 
co the act of sacramental confession.

1 Cf. our commentary on can. 108.2 Beste, Introductio in Codicem, commentary on can. 196, § 1; Chelodi, De
personis, no. 125. 3 Can. 196.< Vermeersch-Creusen, Epitome, I, no. 313; Beste, loc. cit. 6 Can. 196.
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197. 1. 'Ordinarylpower of jurisdiction is that which the law 
itself attaches to an office;/delegatedlpower of jurisdiction, that 
which is not attached to an office but is committed to a person.0

This division is exhaustive and the power of jurisdiction, no 
matter by whom possessed, must belong to one of these two cate
gories.7

a) The very nature of ordinary jurisdiction requires two essen
tial elements:

1) an^Z/ic^in the strict sense, i.e., a sacred function perma
nently established by divine or ecclesiastical ordinance,® e.g., the 
episcopate, the cardinalate;

2) the lumon/of the jurisdiction with the office by either divine 
or ecclesiastical law.

Ordinary jurisdiction therefore includes whatever jurisdiction 
is joined to an office by law, whether common or particular law, 
written law or custom. That jurisdiction may be considered ordi
nary jurisdiction, it is not required that it be inherent in the office 
by reason of its very nature and constitution; it suffices that it is 
attached to the office by law.® Those powers are therefore to be 
classed as ordinary jurisdiction which the Code grants to bishops, 
though under pre-Code legislation they were considered only 
delegated jurisdiction.10

Ordinary jurisdiction is thus that which in virtue of law or 
custom the incumbent of an ecclesiastical office acquires auto
matically from the office, not by privilege or any other act of his 
superior subsequent to and distinct from the acquisition of the

0 Can. 197, § 1. 7 Beste, op. cit., on can. 197, § 1.8 Cf. can. 145, § 1. Hence powers or faculties granted by law to a simple confessor do not possess the character of ordinary jurisdiction, but of delegated jurisdiction, because the function of a confessor is not an office in the strict sense; cf. can. 990, § 2; 1044; 1045, § 3; 2254; 2290.0 Cf., e.g., the jurisdiction granted to parish priests by can. 462, 873 (§ 1), 1044, 1045 (§3), 1230, 1245 (§ >); to local superiors in religious institutes by can. 514, 1221, 1245 (§ 3)l to ordinaries by can. 81, 990, 1043, 1045, 1245 (§§ 1» 2)- Cf. Vermeersch-Creusen, op. cit., I, no. 314.10 Cf. e.g., 506 (§§ 2, 4), 512 (§ 1, i°), 603 (§ 1), 1261 (§ 2), 1491, 1492- Beste, 
loc. cit.
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office itself, no matter whether his tenure is permanent or tem
porary.11

11 The tenure of the following is temporary: apostolic delegates (can. 268, § 2); vicars general (can. 366, § 2); vicars capitular (can. 443, § 2); vicars substitute for an absent pastor (can. 465, §§ 4, 5).12 Chelodi, op, cit., no. 127; cf. e.g., can. 882, 1063 (§ 2).13 E.g., the delegated faculties of can. 66 (§ 1) and 310 (§ 2).14 Can. 197, § 2. About possible application of this canon, and of canons 199, 206-209, to dominative power of religious superiors, cf. Code Commission, March 26, 1952 (AAS, XLIV, 497; Bouscaren, op. cit., Ill, 73).15 Cf. e.g., can. 335, § 1. 10 Cf. our commentary on can. 81.17 Can. 198, § 1.

r b) Jurisdiction lacking either of the two essential elements of 
^ordinary jurisdiction is delegated, inasmuch as it is committed, 
not to an office, but to a person, and is exercised in the name of and 
in virtue of the principal right vested in another.12

Delegation may be given by the law itself (^Jure^ or by a su
perior fob honunte) in consideration of the office held 13 or of the 
special qualifications or the dignity of the person delegated {in: 
dustria persona^).

2. Ordinary power may be either pfoperJpKyicarioLts.   It is 
proper when it is exercised in one’s own7namep  vicarious when 
it is exercised in rhe name of annrhert<eTg77tlie ordinary jurisdic
tion of an apostolic delegate, a vicar apostolic, a vicar general, and 
a vicar forane.

1415
*

16
198-199. The acquisition of jurisdiction. 1. In law under the 

name “ordinary” are comprised, unless express exception is made 
in a particular case, the Roman Pontiff and, within their respec
tive territories, the residential bishop, the abbot and the prelate 
nullius, the vicar general of the foregoing, the apostolic adminis- 
trator, the vicar apostolic and the prefect apostolic, as well as those 
who in the place of the foregoing succeed to their right of govern
ing by either prescription of law or approved constitutions; and 
for their subjects, the major superiors of exempt clerical insti
tutes.17

Persons who, by provision of law, succeed ordinaries in govern
ing are enumerated in canons 309 (§ 2) and 317, understood in
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the light of canons 327 (§ 1), 427, 429, 435 (§ 1). As an example 
of succession by approved constitutions, the provisory govern
ment during a vacancy of an abbacy nullius or a prelacy nullius 
may be cited.

y 2. Under the name “local ordinary” (ordinarius loci or Zo- 
\corum) are included all mentioned in the first paragraph of 

canon 198 except the religious superiors.18
y The jurisdiction of local ordinaries is commensurate with their 

territory; that oEother ordinaries, with their subjects.10
/ 199. 1. One who enjoys ordinary power of jurisdiction can 

delegate it to another wholly or in part, unless the law expressly 
/(rules otherwise.20 Total delegation of jurisdiction cannot be 

granted perpetually or for an indefinite period.21
An example of an express provision of law forbidding the 

delegation of ordinary power is found in canon 401, which 
restricts the jurisdiction of the canon penitentiary in this re
spect.

Moreover, a pastor, although he enjoys ordinary power of 
hearing confessions, cannot delegate it, as is clear from the ex
clusive language of canons 874, 875, and 878, § 2, confirmed by 
the response of the Code Commission.22

2. The power of jurisdiction delegated by the Holy See can be 
subdelegated, either for a single act or habitually, unless the 
delegate was chosen because of his personal qualifications or sub
delegation is forbidden.23

The Holy See as the source of delegation is to be understood in 
the text in the sense of canon 7. Habitual delegation must be re
stricted to a definite number of cases or to a definite period of 
time.

Our commentary on canon 57, § 2, is sufficiently explanatory 

is Can. 198, § 2.10 Coronata, Institutiones, I, no. 280; Wernz-Vidal, Ius canonicum, II, no. 367. 20 Can. 199, § 1. 21 Vermeersch-Creusen, op. cit., I, no. 318.22 Code Commission, Oct. 16, 1919 (AAS, XI, 477; Bouscaren, The Canon 
Law Digest, I, 411).  Can. 199, § 2.23
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of the limitations of jurisdiction received by delegation because 
of personal qualifications.

3. Power delegated for comprehensive agency (ad universita
tem causarum) by superiors of rank subordinate to the Roman 
Pontiff, who possess ordinary power, can be subdelegated in in
dividual cases.24

Power is delegated for comprehensive agency (ad universitatem 
causarum) when it extends to all functions of a certain kind, e.g., 
all parochial functions (in the absence of the pastor) or all the 
matrimonial cases in a diocese or other definite territory.25

4. In other cases, the delegated power of jurisdiction can be 
subdelegated only if express permission was given for it; however, 
merely incidental, non-juridical acts can be subdelegated by dele
gated judges even without express authorization.26

Thus, e.g., a delegated judge may charge other clerics with the 
task of translating documents, of conducting investigations, of 
gathering evidence, and of receiving the oath of witnesses.27

v 5. Subdelegated power cannot be further subdelegated unless 
this is expressly permitted 28 by the person who granted the dele
gation itself.

200. The interpretation of jurisdiction. 1. The ordinary 
jx)wer_of jurisdiction, as also the power delegated for universal 
agency (ad universitatem causarum), is to be interpreted-broadly; 
other jurisdiction, «strarfly. However, in any case, it is assumed 
that the person who receives delegated jurisdiction is granted all 
those powers without which the exercise of his delegated author
ity would be impossible;20 e.g., the faculty to absolve from a 
censure which might be an obstacle to the execution of a dispen

se Can. 199, §3. General delegation authorizing subdelegation is impossible 
in reference to assistance at marriage; cf. Code Commission, Jan. 25, 1943, I (A AS, 
XXXV, 58; The Jurist, III [1943], 502).

25 Beste, op. cit., on can. 199, § 3. 2° Can. 199, § 4.
27 Chelodi, op. cit., no. 127; Vermeersch-Creusen, op. cit., I, no. 318.
28 Can. 199, § 5- 20 Can. 200, § 1.
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sation or the faculty to receive the abjuration of a heretic prior to 
the absolution from the delict of heresy.

Obviously the person granting the delegation cannot give as 
implied powers those which he could not give explicitly.30 More
over a restriction in this matter resulting from a strict interpreta
tion of the power possessed may be demanded in particular cases, 
especially if a broad interpretation would infringe upon the ac
quired rights of another or would otherwise prove to be juridi
cally odious.81

2. The burden of proof falls on him who asserts his delega-V‘ 
tion.  Any legitimate means of proof suffices, though the adverse^ 
party has the right to demand authentic evidence, i.e., either the 
written document of delegation or the testimony of witnesses.83

32

201-206. The exercise of jurisdiction. 1. The power of juris-V 
diction can be directly exercised only over one’s subjects.34 Other
wise the exercise of it is invalid. Jurisdiction denotes primarily 
a relation between superior and subordinate. For its exercise, 
therefore, control of the subject matter does not suffice, but rather 
direct authority over the persons 35 is required according to the 
norms of canons 94 and 111.

When the exercise of jurisdiction is extended to include those ' 
who are not subjects, its exercise is indirect. i.e., not by reason of 1 
their subjection but for some other reason specified and approved 
by law, e.g., actual residence within one’s territory on the part of 
travelers,30 a contract made 37 or a crime committed 38 within it. 
The indirect exercise of jurisdiction is limited to the cases enu
merated by law and cannot be extended to others.39

2. Judicial power, whether ordinary or delegated, cannot be

80 Wernz-Vidal, op. cit., II, no. 374; Vermeersch-Creusen, op. cit., I, no. 319. si Ayrinhac, General Legislation, no. 356; Coronata, op. cit., I, no. 282.«2 Can. 200, § 2. 38 Wernz-Vidal, loc. cit. 34 Can. 201, § 1.a® Cl. Beste, op. cit., on can. 201, § 1; Wernz-Vidal, op. cit., II, no. 375.
as Cf. can. 14 (§1), 881, 1039, 1043-45, 1245, *3 B3 (l°)*  37 Cf. can. 1565.ss Cf. can. 1566. 38 Wernz-Vidal, loc. cit.; Chelodi, op. cit., no. 87.
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>exercised for one’s own benefit or outside one’s territory, saving 
however the provisions of canons 401 (§ 1), 881 (§ 2), and 1637.40

The judicial power, a subdivision of jurisdiction, is opposed 
to the so-called voluntary (executive and legislative, non-judicial) 
power, of which the following paragraph of canon 201 treats, 
which differs from judicial power in this, that in its exercise it is 
not required that one follow the judicial formalities set forth ex
clusively in the first part of the fourth book of the Code. In its 
widest sense it includes not only the power by which favors are 
granted (jurisdictio gratiosa), but also the legislative and admin
istrative power involved in the enactment and the execution of 
laws and appointments to office.

v In the exercise of the judicial power, a recognized principle of 
law is that no one should render judgment in his own case (n&mo 
judex in causa propria). Consequently no one can be judge and 
party plaintiff or defendant in the same case, and no one can ab
solve himself from sin.

Moreover, the exercise of judicial power is restricted to one’s 
own territory or, in the respective case, the territory of the judge 
delegating judicial power. The following cases are expressly ex
cepted from this rule: the canon penitentiary may absolve dio
cesan subjects everywhere (can. 401, § 2); all who possess ordinary 
power for absolution of sin may absolve their subjects everywhere 
(can. 881, § 2); and in the case of the expulsion of a judge or vio
lent interference with the exercise of his jurisdiction within his ter
ritory, he may sit in judgment outside it (can. 1637).

3. On the other hand, voluntary or non-judicial power of juris
diction, unless the subject matter itself does not permit it or the 
law rules otherwise, may be exercised even in a person’s own 
favor, while he is outside his territory, and in reference to a sub
ject who is absent from his territory.41 Thus a cleric enjoying 
even delegated voluntary jurisdiction may dispense himself di
rectly or indirectly. An example of an indirect dispensation is that

40 Can. 201, § 2. 41 Ibid., § 3.258
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by which a bishop would be included in his dispensation of his dio
cese from the law of fast. Moreover, if a person is authorized to 
delegate his power of voluntary jurisdiction, his delegate may ex
ercise it in his favor.42

It is vain, however, to speak of a lawgiver’s dispensing himself 
from his laws or those of his predecessor since, juridically speak
ing, he is not bound by them.43

Examples of instances in which the subject matter does not 
permit the application of the principle of this paragraph of canon 
201 are the absolution of oneself from censure and the giving to 
oneself the blessing at the hour of death. Examples of instances 
in which provision of law does not permit it are the conferring of 
benefices on oneself,44 voting for oneself or presenting oneself for 
an office.45

The absence of both the superior and the subject from the 
former’s territory presents no special obstacle to the exercise of 
voluntary jurisdiction, e.g., the granting of a dispensation by a 
bishop to one of his seminarians whom he is visiting at a seminary 
where the student lives outside the bishop’s diocese.

202. 1. An act of jurisdiction, either ordinary or delegated,^ 
granted for exercise in the external forum, is valid even in the j 
internal forum; but not vice versa.™ Therefore, one who is dis
pensed from an impediment or a censure by an act of jurisdiction 
granted for and exercised in the external forum, i.e., before the 
visible Church, is freed also of the impediment or the censure in 
the internal forum, i.e., before God. On the contrary, acts of 
jurisdiction granted for and exercised only in the internal forum,
i.e.,  before God, do not produce their effects in the external 
forum, i.e., before the visible Church.47

42 Coronata, op, cit., I, no. 282.« Cf. our commentary on can. 83; cf. Coronata, loc. cit. 44 Cf. can. 1437.46 Cf. can. 170, 172 (§ 4), 1461.  Can. 202, § 1.404* “Thus a marriage acknowledged to be null and void in foro interno, cannot be so declared in foro externo, unless external proofs are given”; Augustine, 
Commentary, II, on can. 202, § 1. Exceptions to the general principle are found, e.g., in can. 1047 and 2251. For the principle’s application in regard to
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The criterion for determining whether one’s jurisdiction is 
granted for the external forum or only for the internal forum is 
given in the following paragraphs of canon 202.

2. Power granted for the internal forum may be exercised in 
the extra-sacramental forum unless the exercise of it is limited to 
the sacramental forum, i.e., the tribunal of penance.  The very 
nature of the subject matter may also limit its exercise to the 
sacramental forum, e.g., the absolution of sin. Of course, the limi
tation may be specifically imposed by law   or rescript.

48

*40
3. If the forum for which the power was granted is not men

tioned, the power is understood to have been given for both the 
external and the internal forum, unless from the very nature of 
the subject matter the contrary is evident.50

absolution granted in the internal forum from censure, cf. can. 2251 and Coronata, 
op, cit., I, no. 284. 48 Can. 202, § 2.40 Cf. can. 1044 in regard to the dispensing power of the confessor in reference to matrimonial impediments. 60 Can. 202, § 3.«i Can. 203, § 1. 62 Ibid., § 2; cf. can. 39. 68 Can. 204, § 1.84 Cf. can. 1569 (§ 2), 1725 (20, 50).

203. 1. A delegate who exceeds the limitations of his commis
sion, in regard to either subject matter or persons, acts inval
idly:  e.g., judicial competence for matrimonial cases would 
be invalidly extended to cases involving property rights; or au
thority to govern secular priests extended to priests of religious 
institutes.

51

2. But a delegate is not considered to have exceeded the limi
tations of his commission if he exercises his power in a manner 
other than that which would please the delegating person, unless 
the manner itself has been prescribed as a condition of validity.52

204. 1. If recourse is taken to a higher superior, in disregard 
of the power of a subordinate authority, the latter’s voluntary 
jurisdiction, whether ordinary or delegated, is not thereby sus
pended.  On the other hand, when judicial jurisdiction is in
volved, legitimate appeal ordinarily suspends the power of the 
subordinate authority.

53

54
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2. However the subordinate authority shall not intervene in 
a matter that has been brought before his superior, unless justified 
by a grave and urgent reason, and in this case prompt notification 
must be sent the superior.55

205. Jurisdiction may be delegated to several persons either 
merely in common (collegialiter) or in joint possession (in soli- 
duty); in the former case, it is given to all together as a body with 
"the obligationcommon action for the validity of their act, un
less the commission makes other provision; in the latter case, the 
individual persons possess the whole power which they can validly 
exercise independently of the others.56

1. If several persons have obtained delegated jurisdiction for 
the same subject matter, and there is a doubt whether the delega
tion was given in joint (in solidum) or merely in common pos
session (collegialiter), it is presumed to have been given in joint 
possession (in solidum) in a non-judicial matter; in common pos
session (collegialiter), in a judicial matter.57

2. Among several persons delegated in joint possession (in soli
dum), the one who first exercises his power excludes the others, 
unless later he either is prevented from or is unwilling to prose
cute the transaction.  In the cases thus excepted, another of the 
persons delegated may take his place in the completion of the 
transaction.

58

3. If several persons are delegated in common possession (col
legialiter), they shall, in dealing with the matter, proceed all to
gether under the penalty of the invalidity of their acts, unless the 
commission makes other provision.50 Usually, then, they must 
share the execution of their power in common and proceed in its 
exercise in accordance with the norms governing the acts of col
legiate bodies.60

206. If several persons have been successively delegated, that
68 Can. 204, § 2. Cf. can. 1048 for a practical application of this prohibition.86 Cf. Augustine, op. cit., II, commentary on can. 205.87 Can. 205, § 1.  Ibid., § 2.  Ibid., § 3.68 86
80 Cf., e.g., can. 1577, § 1.
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one shall execute the delegation whose commission was given first, 
if not abrogated by the subsequent rescripts.01 Thus is applied 
in the matter of successive delegation the general rule of law: qui 
prior est tempore, potior est iure.* 2

Priority is determined, in the case of a written delegation, by 
the affixed date.63

207-209. The cessation and the implementation of jurisdic
tion. 1. Delegated power may cease to exist in the following 
ways.64 _____

a) By the^fulfillmentYf the commission, through which, in a 
sense, the natural death of the commission is effected.05 The 
delegate may repeat the execution of his commission if an error 
crept into a previous execution.  The ordering of the execution 
by the delegated judge, following definitive sentence, constitutes 
the fulfillment of a judicial commission.07

66

b) By thejapse of the~tirnejpr the exhausting of the. number of 
cases for whilh the commission was granted, unless in reference 
to the time limit a case has been begun and not finished (res non 
integra), e.g., expiration of the time for which the confessor’s 
jurisdiction has been granted while he is hearing a confession or 
of the time for which a judge’s jurisdiction has been granted after 
he has issued citation of the party defendant. An exception to this 
cause of the cessation of delegation is found in the second para
graph of canon 207.

c) By the ^cessatjprb in its entirety, pf the,reason for the delega
tion; if there were several reasons, of all of them in their en
tirety;  e.g., the death of one of the prospective parties to a mar
riage for the dispensation from an impediment to which delegated 
faculties were granted.

68

d) By;revocation, notice of which is directly sent by the supe-
ei Can. 206.«3 Coronata, op. cit., I, no. 288.es Coronata, op. cit., I, no. 290.er Cf. however, can. 1878, 1879.ee Wernz-Vidal, op. cit., I, no. 377; Ayrinhac, op. cit., no. 361.
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ORDINARY AND DELEGATED POWER can. 207
rior to the person delegated. The ordinary may at least validly re
voke a delegation at any time, even though a case begun under the 
delegation remains unfinished (res non integra). A delegate may 
not do so (res non integra), however, in reference to his total 
subdelegation of his power.60

Direct transmission of the notification includes the sending of 
it by mail or messenger.

e) By th^r^ignatjon> of the delegate directly reported to the 
delegating superior and accepted by him. The delegate’s action 
under the delegation is valid up to the time of the superior’s ac
ceptance, but not thereafter even though it should involve the 
finishing of a matter begun prior to the acceptance (res non in
tegra).70

However, delegated power does not cease to exist with the loss 
of office on the part of the delegating superior, except in the two 
cases mentioned in canon 6j.71 Suspension of jurisdiction in the 
delegating superior does not involve suspension of the delega
tion, even though the delegate, at the time of the superior’s sus
pension, had not commenced the exercise of his power.72 
/ 2. In the case of power granted for the internal forum, an act 
is valid even though performed through inadvertence after the 
time limit has elapsed or the number of cases is exhausted.73
/3. If several delegates have been appointed in common (col

legialiter), the delegation of all ceases when one of them loses his 
power, unless the commission provides otherwise.74

The loss of power on the part of one or more of the delegates 
may be caused, e.g., by death, resignation, suspension of jurisdic
tion. Moreover, the delegated power of the collegiate body is 
suspended if one of its members refuses to exercise his jurisdic
tion, but not if he has lawfully subdelegated it to another.75

«9 Augustine, op. cit., II, on can. 207, § 1; Ayrinhac, loc. cit.
to Coronata, loc. cit. 71 Cf. our commentary on can. 61.
72 Chelodi, op. cit., no. 129; Coronata, loc. cit. 78 Can. 207, § 2.T4 Can. 207, § 3. The reason for this rule is evident from our commentary on can. 205. 75 Coronata, loc. cit.263
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The loss of power on the part of one or more of the delegates 
sharing delegation in common (collegialiter) does not entail the 
loss of delegation by them all in reference to a matter they have 
begun but not finished under their delegation (res non integra) 
or in the case in which the power was lawfully subdelegated by 
the delegate involved before his loss of it.70 * * * * * 76

70 Maroto, Institutiones, no. 715a. 77 Can. 208. 78 Cf. can. 371.70 Can. 208. Appeal to higher authority is suspensive (in suspensivo) when invirtue of it the jurisdiction of the subordinate authority is suspended; otherwiseit is said to be in devolutivo; cf. can. 1889.so Can. 209. This applies in the case of a priest who, lacking delegation, assistsat a marriage; Code Commission, March 26, 1952 (AAS, XLIV, 497).81 Beste, op. cit., on can. 209.

208. In accordance with the norm of canon 183, § 2, ordinary 
jurisdiction does not cease by the fact that the superior who made 
the appointment to the office to which the jurisdiction is attached 
himself goes out of power,  unless the appointment was made 
under the clause ad beneplacitum nostrum or the law provides 
otherwise;  but it ceases with the loss of the office and is sus
pended, pending lawful appeal, from its exercise (in suspensivo), 
unless submission to its exercise is required while the appeal is 
pending (in devolutivo)s saving the provisions of canons 2264 and 
2284.

77

78

79
209. In common error or in positive and probable doubt of 

law or of fact, the Church supplies jurisdiction for both the in
ternal and the external forum.80

Supplied jurisdiction is that which is granted by means of an 
extraordinary concession in cases of common error and doubt 
with the purpose of safeguarding the juridical welfare of the 
faithful.81 It is momentarily given only to the person who actually 
exercises it in order that he may do validly what otherwise would 
be done invalidly. It lacks, therefore, the character of perma 
nence, affecting only individual cases. Under a general provision 
of the common law, it is given without formality, and its recipi
ent may be unworthy of a formal grant of jurisdiction and even 
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disqualified for the latter, if the disqualification arises only from 
ecclesiastical law.82

82 Evidently if the disqualification arises from the natural or the divine positive law one cannot receive even supplied jurisdiction, e.g., the lack of priesthood in relation to supplied jurisdiction for absolution from sin. Cf. Coronata, loc. cit.; Beste, loc. cit.83 Beste, loc. cit.; Coronata, op. cit., no. 292; Wernz-Vidal, op. cit., II, no. 381.84 Wernz-Vidal, loc. cit.; Coronata, loc. cit.; Beste, loc. cit.; Vermeersch-Creusen, 
op. cit., I, no. 322; Sabetti-Barrett, Compendium theologiae moralis (34th ed.. New York: Pustet, 1939), no. 770, q. 12.85 Apparent (coloratus) title is not required for the supplying of jurisdiction in the case of common error as it is in the case of probable doubt, since it is the common interest that is directly involved in the case of the former, rather than a private interest, as in the case of the latter. Cf. Ayrinhac, op. cit., no. 363; Woywod, Commentary, I, 80 f.

a) Common error. Error is a false judgment. In the present con
text it denotes a false judgment by which someone is believed to 
be in possession of the jurisdiction necessary for the execution of 
an act to be presently (hie et nunc) performed, although in reality 
he does not actually per se possess it. If this judgment is commonly 
held, the Church supplies the jurisdiction thought to be possessed 
as far as it is needed.

The false judgment may be in fact commonly held, i.e., by at 
least a majority of the persons of a given district. The false judg
ment may not in fact be commonly held, i.e., held only by a few 
persons or even by only one, and yet it may be construed in law 
to be common owing to the fact that the cause and the circum
stances of it are such that they are adequate to induce it in the 
minds of almost all the prudent persons of the given district.83 84 85

Against the canonists who justify the application of canon 209 
to common error only when it is common in fact, we hold 81 that it 
suffices that the error be such as to be capable of being construed 
as common in law.80

Even though some of the persons in whose favor supplied juris
diction is exercised are aware that without it the cleric possesses 
no jurisdiction in the case, the exercise of it is valid even in regard
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to them, provided the erroneous judgment is otherwise com- 
mon.sc

The licit use of supplied jurisdiction in the case of common 
error demands, according to commentators, serious need 87 or at 
least a reasonable cause.88

b) Doubt is a state of mind in which one suspends certain judg
ment about a proposition through fear of error. In the present 
context, a doubt is positive and probable when there is a serious 
or a good reason to believe that the necessary jurisdiction is pos
sessed, although there is also reason for the opposite belief. The 
doubt is negative when the mind lacks reason to either affirm or 
deny the possession of the requisite jurisdiction in the given 
case;  it is practically equivalent to ignorance.89

Doubt of law regards the existence, the extent, or the meaning 
of a law; in the present context, of a law referring to the possession 
of jurisdiction needed in the given case. Doubt of fact concerns 
the existence of conditions required by the law; in the present 
context, of conditions requisite under the law for its own applica
tion.

In the case of a doubt, whether of law or of fact, that is positive 
and probable, supplied jurisdiction is available for the valid and 
the lawful performance of the act involved, even in the absence 
of a grave cause.

In case the doubt is negative, a grave cause is required for law
ful action, and the act must be conditioned on the objective truth, 
which determines its ultimate validity. It is obvious, therefore, 
that the act should be renewed, if possible, by one possessing the 
respective power of jurisdiction. If negative doubt is accompanied 
by common error, neither this renewal nor the conditional form 
of action would seem requisite because the existence of common 
error assures the presence of the jurisdiction requisite.90
80Maroto, op. cit., no. 731.87 Coronata, loc. cit.; Vermeersch-Creusen, loc. cit.88 Maroto, op. cit., no. 731. 80 Vermeersch-Creusen, loc. cit.80 Coronata, op. cit., I, no. 293.
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210. Limitation affecting delegation of the power of orders. 
The power of orders, attached to an office or committed to a 
person by a legitimate ecclesiastical superior, cannot be delegated 
to others unless this is expressly permitted by law or by indult.01

The power of orders is that by which the sacraments and the 
sacramentals are administered and liturgical functions per
formed. In this wide sense, it may be of divine or ecclesiastical 
origin.02

a) The power of orders deriving from God and attached to 
the episcopate, the priesthood, and deaconship, is transmitted 
only by the sacramental rite of ordination instituted by Christ 
Himself. It can never be delegated.

b) That power of orders which is of human origin, i.e., of 
ecclesiastical institution, may be acquired through rites of ordi
nation instituted by the Church (i.e., subdeaconship and minor 
orders). Some sacred functions are reserved by ecclesiastical law 
to clerics in major orders, e.g., the power reserved to a bishop to 
administer confirmation and to perform certain consecrations and 
blessings. It is this power of orders which is of ecclesiastical insti
tution that can be delegated by a competent superior. The reason 
why this is possible is that the reservation of the power is based 
directly on the act of the Church which either attached it to an 
office (constituting it an element of the ordinary power of that 
office) 03 or committed it to a specific person (who thereafter pos
sessed it as delegated power). Delegation of this power of orders 
is required to be conferred either expressly by law, as in canons 
1304, 40 and 50, or by indult.

The principle of canon 209 is not, therefore, applicable to the 
possession of delegated power of orders, since its application is 
reserved to the power of jurisdiction.04

91 Can. 210. 92 Cf. our commentary on can. 108, § 3.»3 Cf., e.g., can. 239 (§ 50, 20°, 220, 230), 294 (§ 2), 323 (§ 2), 782 (§§ 2, 5).Cf., however, can. 1147, § 3.
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TITLE VI

The Reduction of Clerics to the 

Lay State

Canons 211—214

Division. This brief title consists of only four canons, treating 
respectively of the causes of the reduction of clerics to the lay 
state (can. 211), their readmission to the clerical state (can. 212), 
the effects of reduction to the lay state (can. 213), and grave fear, 
which affected the reception of orders, as a reason for the reduc
tion to the lay state of clerics in sacred orders.

Preliminary concepts. In the theological sense, the reduction of 
clerics to the lay state would signify the loss of the sacramental 
character and of the power acquired by sacred ordination, the 
exercise of which thereafter on the part of the cleric involved 
would be invalid. In this sense, the reduction of a cleric to the 
lay state is impossible. Internal and proper reduction of a cleric 
to the lay state (as reduction in the sense explained is sometimes 
called) is impossible because, in the case of the orders which are 
of divine origin, ordination imprints on the soul an indelible 
character and confers on the cleric a power that no human author
ity can annul, whereas, in the case of the orders which are of ec
clesiastical origin, ecclesiastical law ensures the cleric against the 
loss of the power of orders received through them. Hence the 
power of orders is never lost, not even such as is conferred by 
tonsure itself. Its exercise, therefore, though unlawful in given 
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circumstances, is always valid on the part of one validly or
dained.1

1 Cf. Maroto, Institutiones, nos. 732, 733; Wernz-Vidal, Ius canonicum, II, nos.386, 388; Ayrinhac, General Legislation, no. 366; Beste, Introductio in Codicem, 
on can. 211; Coronata, Institutiones, I, no. 295. 2 Can. 211, § 1.3 Vermeersch-Creusen, Epitome, I, no. 325. 4 Maroto, op. cit., no. 734.

6 Cf. can. 2305.• Cf. can. 132 (§ 2), 136 (§ 3), 141 (§ 2), 648, 669 (§ 2).
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In the juridical sense, the reduction of clerics to the lay state 
means the perpetual deprivation of the rights, the privileges, and 
the juridical status of clerics, especially of the right of lawfully 
exercising the power of orders possessed. This kind of reduction 
is called external and improper.

211. Causes of reduction to the lay state. 1. Although sacred 
ordination, once validly received, can neyer be annulled, a cleric 
in major orders may be reduced to the lay state by a rescript of 
the Holy See, by a decree or sentence in accordance with canon 
214, or by the penalty of degradation.2

Hence a cleric in major orders may not return to the lay state 
on his own authority,3 but only in one of the following ways.

a) By a rescript of the Holy See directly or indirectly permit
ting it. An example of an indirect permission is that requiring it 
as a condition for a dispensation from the obligation of celibacy.    
This permission is granted only for a grave cause.

4**

b) By a decree or sentence in cases involving grave fear in the 
cleric as an inducement to his reception of orders. The decree is 
issued by the Sacred Congregation of the Sacraments at the end 
of an administrative investigation; the sentence concludes a judi
cial investigation conducted by the tribunal of the ordinary.

c) By degradation, as a penalty for very grave crimes.8
2. A cleric in minor orders may return to the lay state, not only 

by automatic operation of the law when the reasons stated in the 
law are verified,0 but also of his own will, reporting to the ordi
nary, or by a decree issued by the ordinary for a justifying reason 
on which he bases a prudent judgment that the cleric cannot, con-
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sidering the dignity of the clerical state, be promoted to sacred 
orders.7

212. Re-admission to the clerical state, i. A cleric in minor 
orders who for any reason has returned to the lay state, cannot 
be re-admitted to the clerical state, except with the consent of the 
ordinary of the diocese in which he was incardinated by ordina
tion; and this permission shall not be granted except after a care
ful investigation into the mode of life and the moral conduct of 
the cleric, including, if the ordinary deems it advisable, a suitable 
examination of the cleric himself.8

2. A cleric in major orders reduced to the lay state may be re
admitted to the clerical state only with the permission of the Holy 
See.®

In any event, ordination must not be repeated in the case of 
the re-admission to the clerical state of clerics in either major or 
minor orders. The re-admission is effected by the act of the com
petent authority decreeing the reinstatement of the cleric. Its 
acceptance is manifested on the part of the cleric by his resump
tion of the clerical garb and the tonsure.10

213. The effects of reduction to the lay state. 1. They who have 
been lawfully reduced or have returned from the clerical to the 
lay state, lose thereby all offices, benefices, and clerical rights, in
cluding that of wearing the clerical garb and the tonsure, which 
they are forbidden to wear.11 Moreover, only in cases of extreme 
urgency are they permitted the lawful exercise of the power of 
orders which they possess.12 Even the valid exercise of certain 
powers of orders is made impossible by reduction to the lay state, 
those attached to the order by special commission or in some other 
extraordinary manner, e.g., the power of a priest to administer 
confirmation or of an abbot to confer minor orders.18

*Can. 211, §2. ’Can. 212, § 1. * Ibid., §2.10 C£. Beste, op. cit., on can. 212, § 1. «• Can. 213, § 1.12 Cf. Beste, op. cit., on can. 213, § 1; Maroto, op. cit., no. 733.1» Cf. Wernz-Vidal, op. cit., II, no. 388; Coronata, op. cit., I, no. 297; cf. also Maroto, op. cit., no. 733.
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2. However, a cleric in major orders remains bound by the law 
of celibacy except in the case mentioned in canon 214.14 He is, 
however, freed from the obligation of the Divine Office, as is 
clear from canon 135. In regard to dispensation from the obliga
tion of celibacy, consult our commentary on canon 132, § 1, supra.

214. Reduction to the lay state of coerced clerics in major or
ders. 1. A cleric who received a sacred order under the influence 
of grave fear and has not afterward, once coercion has ceased, 
ratified the ordination at least tacitly by the exercise of the func
tions of the respective order with the intention, in so doing, of 
submitting to the obligations imposed by it, shall be reduced to 
the lay state by a sentence of an ecclesiastical judge after proof of 
the coercion and the absence of ratification; and this reduction 
frees the cleric from the obligations of celibacy and of the Divine 
Office.15

2. The coercion and the absence of ratification must be proved 
according to the norms of canons 1993-98.10

The cleric should send his bill of complaint to the Sacred Con
gregation of the Sacraments, which will decide whether the in
vestigation is to be made in judicial or administrative form.17

14 Can. 213, § 2. 15 Can. 214, § 1.  Ibid., § 2.1017 Cf. Regulae servandae in processibus super nullitate sacrae ordinationis, S. C. de Sacramentis deer., June 9, 1931 (AAS, XXIII, 457; Bouscaren, The Canon Law 
Digest, I, 812).
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SECTION II

Clerics in Particular

Canons 215-486

Division. This section begins with three introductory canons 
(215-17) regarding ecclesiastical territorial subdivisions. It is fol
lowed by Title VII dealing with the supreme power in the 
Church and those who share it (can. 218-328) and Title VIII 
dealing with the episcopal power and those who share it (can. 
329-486).

Preliminary concepts. The canons of these titles, following the 
preceding canons dealing with the clerical state in general and the 
distinctions existing within it, state the rules controlling the gov
ernment of the Church, i.e., the offices by which it is exercised and 
the clerics who fill those offices. The introductory canons on ter
ritorial subdivisions are appropriate since the offices of rank be
low that of the Roman Pontiff are ordinarily coterminous with 
one of these subdivisions.

The whole Church, territorially comprising the entire earth 
and all places where there are men, is divided into the follow
ing districts or portions:

a) Provinces, ecclesiastical districts consisting of several dio
ceses (suffragan dioceses), having at their head a metropolitan.1

b) Dioceses, ecclesiastical districts consisting of several par-

1 Certain dioceses, for special reasons and because of particular circumstances, are included in no province.
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ishes, governed by a bishop with ordinary and proper power.
By way of exception, among the territorial subdivisions of a 

province there may be established an abbacy nullius or a prelacy 
nullius; they are described as nullius because they are districts 
subject to no diocese but to abbots or prelates who exercise a juris
diction that is practically episcopal in extent.

In missionary territories lacking a canonically established hier
archy, the subdivisions of an ecclesiastical province are known as 
vicariates apostolic or prefectures apostolic, the latter rank at
tached to districts in the earlier stages of ecclesiastical organiza
tion.

c) Deaneries (decanatus, vicariatus foranei), diocesan districts 
consisting of several parishes.

d) Parishes, relatively limited portions of diocesan territory to 
each of which is assigned a particular church with a determined 
body of the faithful subject to their proper pastor.

Quasi-parishes correspond, in missionary territories, to parishes 
elsewhere. They are relatively limited portions of a vicariate 
apostolic or a prefecture apostolic, the care of which is entrusted 
to missionaries under the authority of the vicar apostolic or the 
prefect apostolic.

INTRODUCTION

Canons 215-217

There are three introductory canons preceding the legisla
tion of the Code on clerics in particular. Of these canons, the 
first (can. 215) deals with the division of the world territory into 
the subdivisions greater in extent than rural deaneries; the last 
(can. 217) treats of the latter; the intermediate canon (can. 216) 
regulates the establishment of parishes and quasi-parishes.

215. The major ecclesiastical subdivisions. The supreme ec
clesiastical power alone is competent to erect, limit, divide, unite, 
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or suppress ecclesiastical provinces, dioceses, abbacies nullius, 
prelacies nullius, vicariates apostolic, or prefectures apostolic.2

As the major subdivisions of ecclesiastical territory, those men
tioned in the text of their very nature can be established only by 
that authority in the Church which is not territorially confined, 
i.e., the Holy See.3 Further, this right is but the logical corollary 
of the monarchical constitution of the Church, of which the 
Roman Pontiff is the supreme head.4

In the administrative activity reserved to the Holy See in the 
text, the Roman Pontiff moves, in the case of missionary territory, 
through the Sacred Congregation for the Propagation of the 
Faith; elsewhere, through the Sacred Consistorial Congregation. 
Diplomatic agreements may give the civil authority the privilege 
of cooperating with the Holy See in this activity through the inter
vention, according to canon 255, of the Sacred Congregation for 
Extraordinary Ecclesiastical Affairs.

2. Under the name of diocese the law also comprises an abbacy 
nullius and a prelacy nullius; and by the name of bishop it under
stands also an abbot nullius and a prelate nullius, unless it appears 
otherwise from the nature of the subject matter involved or from 
the context.5 An example of a case in which the nature of 
the subject matter would prevent this interpretation is that of 
the powers of orders reserved exclusively to bishops by divine 
law.

216. The establishment of parishes and quasi-parishes. 1. 
The territory of each diocese shall be divided into distinct ter
ritorial parts; and to each part there shall be assigned its own 
church with a definite group of the faithful, and a particular 
rector must be placed over it as its proper pastor for the requisite 
care of souls.

2. Vicariates apostolic and prefectures apostolic shall be di
vided in a similar way, wherever it can be done conveniently.

2Can. 215, § 1. ’Coronata, Institutiones, I, no. 306.«Cocchi, Commentarium, III, no. 143. 8 Can. 215, § 2.
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3. The portions of a diocese mentioned in § 1 form parishes; 
the portions of a vicariate apostolic or a prefecture apostolic, if 
a rector of their own has been assigned them, are called quasi
parishes.0

The text of the second paragraph of canon 216 is less severe in 
relation to the establishment of quasi-parishes than the corre
sponding text in the first paragraph in relation to the establish
ment of parishes, since in the former case establishment is re
quired only if convenient.

a) After the promulgation of the Code, notwithstanding the 
clear and precise dispositions of canon 216, § 1, various doubts 
and disputes arose concerning the nature of parishes in the 
United States, and in general of those which were established in 
dioceses formerly subject to the Sacred Congregation for the 
Propagation of the Faith,7 and concerning the rights and duties 
of their rectors. A declaration was therefore issued by the Sacred 
Consistorial Congregation,8 which affirmed the following con
clusions.

1) From canon 216 it is beyond doubt that those portions of 
dioceses previously subject to the Sacred Congregation for the 
Propagation of the Faith, must in the future be regarded and 
called parishes, if a particular rector has been assigned to them for 
the care of souls, the name of quasi-parish or mission to be re
served for the portions into which, for the care of souls, vicariates 
apostolic and prefectures apostolic are divided.

2) For the constitution of a parish a decree of the ordinary 
is required, determining the territorial limits of the parish and 
the parish seat, and the endowment for public worship and the 
maintenance of the priest; however, it is not necessary that 
the rector be declared irremovable; on the contrary, for justifying 
reasons, his removability may be declared in the very decree estab-

0 Can. 216, §§ 1-3.7 I.e., prior to the constitution of Pius X, Sapienti consilio, June 29, 1908 
(Fontes, no. 682).8 S. C. Consist., declar. Aug. 1, 1919 (AAS, XI, 346; Bouscaren, op. cit., I, 146).
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lishing the parish, in accordance with canons 1411 (40), 454 (§ 3), 
and 1438.

3) In case it be inadvisable to establish parishes in certain dis
tricts because o£ their limited or fluctuating population or their 
complete lack of resources, let their churches be considered sub
sidiary to a parish on which they will be dependent until they can 
be established as parishes themselves.

4) The prescriptions of canons 1409, 1410, and 1415 (§3) 
control the provision of parochial endowment.

5) When the establishment of a parish has been canonically 
completed as above described, its rector, whether a parish priest 
or an administrator, is bound to say the Missa pro populo, whereas 
rectors of subsidiary churches are not subject to that obligation. 
If, however, this burden should be considered too heavy, recourse 
shall be taken to the Holy See in order to obtain a reduction of 
it.

b) The canonical nature of parishes and the duties of pastors 
in the United States remained still uncertain even after this dec
laration. Therefore the Code Commission, answering two ques
tions proposed by the Apostolic Delegate in this country, made 
the following response.9 For the establishment of a parish (1) a 
special or formal decree of the ordinary is not necessary; (2) but 
it suffices that the ordinary, dividing the territory into several 
districts and clearly determining their boundaries, assigns to each 
of them a particular rector to take care of the people and a special 
church according to canon 216, §§ 1,3. The President of the Com
mission added further (3) that a parish is always a benefice, 
whether it has its own endowment (income, revenue) as described 
and determined in canon 1410, or, in the event that it has not, it 
has been established according to canon 1415, §3. Finally, he

® Letter of the Apostolic Delegation in the United States, Nov. 10, 1922. Cf. 
Bouscaren, op. cit., I, 149; Sabetti-Barrett, Compendium theologiae moralis, p. 
1131. Cf. also the resolution of the Sacred Congregation of the Council in a case 
submitted to it by the Bishop of Prince Albert and Saskatoon, Canada, March 5, 
1932 (AAS, XXV [1933], 436; Bouscaren, op. cit., I, 151).
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averred (4) that no special decree of the ordinary was required to 
establish as canonical parishes those which previous to the pro
mulgation of the Code had been established in the manner 
described above, since they automaticaly (ipso facto) became par
ishes on the promulgation of the Code.

In communicating these declarations to the hierarchy of the 
United States, the Apostolic Delegate concluded with the fol
lowing statement. “It is evident from this official answer that all 
the parishes of the United States having the three necessary quali
fications; viz., (1) a resident pastor, (2) endowment (resources or 
revenue according to the provisions of canons 1410 or 1415, § 3), 
and (3) boundaries, are not only parishes in the strict canonical 
sense, but are also ecclesiastical benefices. Hence pastors in the 
United States are real canonical pastors (parochi) having all the 
duties and obligations pertaining to such an office, and (accord
ing to canons 466 and 339) are specifically bound to apply the 
Mass for the people on Sundays and on feast days of obligation 
(including those that have been suppressed), this obligation bind
ing them in conscience unless dispensation or commutation be 
received from the Holy See.”

4. Without special apostolic indult parishes cannot be estab
lished in the same city or territory for the faithful of diverse 
language or nationality, or merely family or personal parishes; 
in regard to such parishes already established, nothing is to be 
changed without consultation of the Holy See.10

a) A family or a personal parish is one established entirely 
without reference to territorial limits, constituted merely of per
sons belonging to a definite family, rank, or class, e.g., a royal 
family. The competence of the parish priest is determined by 
the personal element and, without territorial limitations, can 
be exercised everywhere in relation to it. This type of parish is 
unknown in the United States.11

10 Can. 216, § 4. These restrictions do not apply to parishes established for persons of diverse rite. Coronata, op. cit.t I, no. 307, note.11 Augustine, Commentary, on can. 216, §4.
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On the other hand, language and national parishes are numer
ous in the United States, and the law referring to them has special 
significance in this country. These parishes are called mixed par
ishes (paroeciae mixtae) because the body of parishioners consti
tuting them is determined on a twofold basis, that of territory and 
that of their personal characteristics, e.g., a parish caring for all 
the Italians of a given district the jurisdiction of whose pastor not 
only does not extend to persons not Italian but also not to Italians 
outside the given district. A parish of this kind is called a language 
parish or a national parish because the persons constituting it 
are determined on the basis of language or nationality.12

A parish established for Negroes within the confines of a ter
ritorial parish should be regarded as the equivalent of a national 
parish, but not a territorial parish even though all its parishioners 
reside entirely in a compact neighborhood inhabited solely by 
Negroes.

b) The Code Commission has issued a declaration in regard 
to the requisite apostolic indult in the establishment of national 
parishes, affirming that in countries of mixed language which 
form a single state politically (e.g., Switzerland and Canada), the 
indult is needed if the parish is destined exclusively for the people 
of a given language even if this language is one of the official lan
guages of the state and even if the parish has its own distinct ter
ritory in the diocese.18

c) At the age of their emancipation the children of parents 
born outside America and speaking a language other than Eng
lish, can give up membership in the national parish to which their 
parents belong and become members of the territorial parish. In
deed, this right belongs even to the parents and to all others who, 
though of the same nationality as the parish, are conversant with 
English.14

12 Beste, op. cit., on can. 216, § 4.
18 May 20, 1923 (AAS, XVI [1924], 113; Bouscaren, op. cit., I, 151).
14 S. C. P. F., April 26, 1897. Cf. Ecclesiastical Review (American Ecclesiastical 

Review, Philadelphia, 1889-1905; The Ecclesiastical Review, Philadelphia,
278



CLERICS IN PARTICULAR can. 217

The law regards the national parish as a transitory institution, 
destined to care for the spiritual needs of immigrants who do not 
understand the local language. Its purpose obviously is not to 
perpetuate foreign elements at the cost of national unity.15

217. The establishment of rural deaneries. 1. Every bishop 
shall divide his territory into districts, each comprising several 
parishes, to be known as vicariates forane, deaneries, archpresby
teries, and so on.

2. If this division seems impossible or inopportune because of 
circumstances, the bishop shall consult the Holy See, unless the 
Holy See has already provided for the case.16

A similar distribution of mission territory is warmly recom
mended by the Sacred Congregation for the Propagation of the 
Faith.17

A deanery is presided over by a dean, who possesses as an ordi
nary right that of vigilance in connection with the parishes con
stituting his deanery. He should be given also certain delegated 
faculties.18

1905-43; from 1944, The American Ecclesiastical Review, Washington, D.C.), XVII (1897), 87 (hereafter cited as A ER).is Ayrinhac, The Constitution of the Church in the New Code of Canon Law (New York: Blase Benziger & Co., 1925), p. 26 (hereafter cited as Constitution of 
the Church). 10 Can. 217, §§ 1, 2.

it July 25, 1920 (ad 9) (AAS, XII, 331; Bouscaren, op. cit., I, 147).
is Cf. can. 131, 445“50» 899 (§ *)•
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TITLE VII

The Supreme Power and Those Who 

Share It by Ecclesiastical Law

Canons 218-328

The supreme pontificate and the episcopate constitute, by di
vine constitution, the sacred hierarchy of jurisdiction in the 
Church.1 It is the respective provinces of these two elements in 
the government of the Church that are the object of the provisions 
of the canons constituting the next two titles. All other degrees of 
jurisdiction in the Church are a participation, in virtue of ec
clesiastical law, in that of the supreme pontificate or the episco
pate.

chapter 1

The Roman Pontiff

Canons 218-221

Division. This chapter consists of four canons, the first of which 
(can. 218) defines the supremacy of the Roman Pontiff. The 
second (can. 219) declares the moment at which this supremacy 
is obtained under the divine law by the newly elected pope. The 
third (can. 220) points to the matters, called causae maiores, re
served to the Roman Pontiff. Lastly, canon 221 provides that

1 Cf. can. 108, § 3.
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the resignation of the Roman Pontiff is valid without acceptance 
on the part of anyone.

218. The supreme power of the Roman Pontiff, i. The Ro
man Pontiff, who is the successor of St. Peter in the primacy, pos
sesses not only a primacy of honor, but supreme and full power 
of jurisdiction in the entire Church in matters which belong to 
faith and morals as well as in those which pertain to discipline 
and the government of the Church throughout the world.

2. This power is truly episcopal, ordinary and immediate over 
all and each of the churches and over all and each of the pastors 
and the faithful, and is independent of every human authority.2

a) It is by divine constitution that the Roman Pontiff is the 
successor of St. Peter in the primacy. Whether Rome was similarly 
constituted the see to which the primacy should be attached is 
not certain; though this was probably also of divine constitution 
dependent on the choice of St. Peter (divino iure consequenti).  
In this sense, St. Peter is considered to have been given by Christ 
a special privilege, with a respective obligation, to determine the 
conditions which would ensure the recognition of the claim of 
his successor. He did this by choosing Rome as his see. Thereafter 
the bishops of that see would be his successors not only in the 
see but also in the supreme pontificate, bishops of the universal 
church. Is this bond uniting the twofold office of the successor 
of St. Peter necessary and indissoluble? Tradition seems to answer 
that it is.

3

4
b) The power of the Roman Pontiff is not limited to a right 

of inspection or direction, but includes the three branches of 
genuine jurisdiction, i.e., the legislative, the judicial, and the 
executive power. The prerogative of infallibility attaches rather

2 Can. 218, §§ i, 2.  Coronata, op. cit., I, no. 309.84 Cf. Journet, “L’Ev£que de Rome,” Revue Thomiste, XLIV (1938), 522-35. Many theologians maintain that the union of the papacy with the See of Rome is indestructible not only de iure but also de facto: Rome will exist till the end of time. But others hold that in case of a total destruction of Rome, the Roman Pontiff would no longer be bishop of Rome de facto, but would remain bishop of Rome de iure. 
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to the teaching power of the Roman Pontiff than to the ruling 
power, and as such is more appropriately reserved to the study of 
theologians than of canonists.

This power of the Roman Pontiff is marked by the following 
characteristics.

1) it is episcopal; he is the episcopus ecclesiae Dei; he enjoys in 
regard to the whole Church that power which every bishop has 
in reference to his diocese, though, in the case of the Roman Pon
tiff, without restriction;

2) it is ordinary, i.e., inseparably united by divine constitution 
with the office of the successor of St. Peter in the primacy;

3) it is supreme by reason of rank. No authority on earth is 
superior or even equal to it; no one can judge him but God; no 
appeal can be taken from his mandates, not even to an ecumenical 
council, but all can appeal to him from the mandate of any other 
superior whatever;

4) it is pull in its extent with respect to both the territorial 
and the personal elements in the Church, over which he presides 
without any limitation as to place or person or object, his author
ity including all those powers which God granted to the Church 
for the attainment of its end; 5

5) it is immediate not only in its origin, coming directly from 
God, but also in its exercise, since the Roman Pontiff can directly 
and personally deal with all and each of the faithful, including 
subordinate clerics;

6) it is independent of every human authority, civil and 
ecclesiastical, affecting temporal as well as spiritual matters, 
conferring by the very nature of the jurisdiction the right to extra
territoriality*

5 “Therefore (a) all matters of faith and morals are subject to this power by reason of the infallible magisterium; (b) the whole ecclesiastical administration belongs to it in virtue of the sacred ministerium; (c) the whole government of the Church may be claimed by the pope by reason of the full and undivided im- 
perium.” Augustine, op. cit., II, on can. 221. The Roman Pontiff can, however, voluntarily, through a pact, limit the lawful use of his power. Coronata, op. cit., I, no. 309. 0 Coronata, loc. cit.
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Besides the title and the powers of the bishop of the Catholic 
Church, the Roman Pontiff possesses also the titles and the powers 
of bishop of Rome and sovereign of the Vatican City State. He is 
also the patriarch of the West, the primate of Italy, inclusive 
of Corsica and Malta, and the metropolitan of the Roman Prov
ince, though these titles are of little current juridical signifi
cance.

219. Election and acceptance of election. The Romap Pontiff, 
legitimately elected, obtains by divine right full power of supreme 
jurisdiction as soon as he has accepted the election.7

a) In the early centuries the Roman Pontiff was elected by the 
local clergy and the people with the approbation or the confirma
tion of the neighboring bishops. Later, emperors and kings and 
even local princes and Roman factions resorted to violence in 
promoting the choice of their candidates. To eliminate such un
warranted intervention and its accompanying abuses, Pope In
nocent II in the II Lateran Council (1139) made a rule, according 
to a view of historians, that seems very probable, restricting the 
election of the Roman Pontiff to the cardinals, thus eliminating 
any participation in it still enjoyed by the clergy and the laity 
under a previous reform of Nicholas II (1059-61).8

In the first canon of the III Lateran Council (1179) Alexander 
III prosecuted these reforms and, to forestall possible schism re
sulting from close elections, required that a two-thirds majority 
of the cardinals electors would be required for the election of the 
Roman Pontiff.0 Because it was difficult to obtain such a majority, 
the Holy See remained vacant on the death of Clement IV in 1268 
for a period of two years and nine months. At length, however, 
Gregory X was elected. To avoid the recurrence of such a delay, 
he enacted in the second canon of the II Council of Lyons (1274)

7 Can. 219.8 Schroeder, General Councils, p. 196. Nicholas II had, in his reform decree, left to the clergy and the laity the right of approbation and to the emperor the right of receiving official information of the election. Chelodi, De personis, no. 154.0 Mansi, XXII, 217; Schroeder, op, cit., pp. 214!.
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the law constituting the conclave and providing the severe regula
tion of its procedure.10

In the fifth session of the V Lateran Council (1513), Julius II 
published a bull in which papal elections tainted with sim
ony were declared invalid, and the candidate elected, an apos
tate.11

b) Until 1945, the election of the Roman Pontiff was governed 
by the constitution of Pius X, Vacante Sede Apostolica, though 
rules for extraordinary situations which would prevent the hold
ing of the election in Rome are found in the constitution of 
Leo XIII, Praedecessores Nostri.12 The substantial provisions of 
the constitution, Vacante Sede Apostolica, are repeated in the con
stitution of Pius XII, Vacantis Apostolicae Sedis 13

For the validity of the papal election it suffices that the candi
date elected be of the male sex, a baptized Catholic, capable of_

10 Mansi, XXIV, 81-86; Schroeder, op. cit., pp. 331 f. It was during the period of protracted voting following the death of Clement IV that the authorities of Viterbo locked the cardinals in the palace of the archbishop of that see and attempted the destruction of the roof.11 Mansi, XXXII, 768 f.; Schroeder, op. cit., p. 482.12 Cf. can. 160. The constitution, Vacante Sede Apostolica, Dec. 25, 1904, was inserted as the first of the documents at the end of the Code; the constitution, 
Praedecessores Nostri, May 24, 1882, as the third document inserted there. Pius XI issued a motu proprio Cum proxime, March 1, 1922, inserted in the subsequent editions of the Code, which introduced the following modifications in the constitution Vacante Sede Apostolica. Cardinals who reside at a distance from Rome are permitted, instead of ten days, fifteen full days, which may be extended for two or three days longer by the Sacred College of Cardinals; but after eighteen days at most, the cardinals present must enter the conclave and proceed to the election; the cardinals were limited to one servant, apart from the case of illness; and they were permitted to celebrate Mass instead of merely receiving Holy Communion. Cf. AAS, XIV (1922), 145; Bouscaren, op. cit., I, 141. In the newest edition of the Code, these three documents have been suppressed and in their place the new constitution of Pius XII, Vacantis Apostolicae Sedis, has been inserted.13 Dec. 8, 1945 (AAS, XXXVIII [1946], 65-99; also at t^e end ^ie Code). This constitution provides that the conclave may be held outside Rome if necessary; that the name and the motto of the cardinals need not be attached to the ballots; that election requires a two-thirds majority plus one; that all memoranda relating to the election, in addition to the ballots, must be burned; and that radio men, newsreel men, and photographers will not be admitted to the conclave.
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accepting the election and of exercising the jurisdiction attached 
to the office. For its lawfulness, that candidate must be elected 
who is considered the best qualified. No law requires that the 
candidate be a cardinal, although from the time of Urban VI 
(1378-89), who was, before his election, not a cardinal but arch
bishop of Bari, only cardinals have been elected. No law requires 
that a candidate possess a definite nationality, although from 
the time of Adrian VI (1522-23), who was a native of Holland, 
only Italians have been elected.

c) There are three forms available in papal elections:
1) by quasi-inspiration, when the cardinals viva voce et una

nimiter. as if inspired by the Holy Ghost, agree upon the same 
candidate;

2) by commission (compromissum) when the cardinals trans
fer their right of election to a committee of cardinals (consisting 
of three, five, or seven members) who succeed, for that election, 
to the electoral rights of the whole college;

3) by ballot, the ordinary form, when the cardinals cast in
dividual and secret ballots for the respective candidates, electing 
him who receives two-thirds plus one of the votes cast.

d) Veto. No civil power has any right to intervene in papal 
elections. From the sixteenth century attempts were made by the 
three leading Catholic powers of Europe (Austria, Spain, and 
France) to exercise a negative influence in papal elections by 
excluding candidates as personae non gratae. The first to inter
vene in this fashion were the kings of Spain, Charles V, Philip II, 
and Philip III. The attempt was subsequently made by the rulers 
of the other nations mentioned. The last example of this attempt 
occurred during the conclave following the death of Leo XIII 
which ultimately elected Pius X. In that instance, it was the 
Austrian Emperor who tried to intervene through Cardinal 
Puzyna in opposition to the candidacy of Cardinal Rampolla del 
Tindaro. On his election Pius X decreed the penalty of excom
munication specialissimo modo reserved to the Roman Pontiff,
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to be incurred by any cardinal who would dare to express an 
objection of this sort in the future.

e) A question long agitated among canonists and theologians 
is whether the Roman Pontiff has the power to designate his suc
cessor. Many deny the existence of such a power; others admit its 
existence without limitation; while still others maintain that its 
use is restricted to particular and extraordinary cases. Historically 
it is clear that Felix IV (526-30) designated his successor in the 
person of Boniface II (530-32).  Moreover, it is also clear that the 
authority of the Roman Pontiff is full and supreme and that there 
is no positive prohibition of this exercise of it found in any pro
vision of the divine law.

14

f) On the election of the Roman Pontiff, the cardinal dean 
asks the cardinal elected whether he accepts; if he accepts, he re
ceives immediately all the rights of the primacy. The senior 
cardinal deacon then promulgates the election. Should the newly 
elected pope not be a consecrated bishop, he will be consecrated 
by the cardinal dean, who will also ordain him a priest, if this be 
needed. Finally, the senior cardinal deacon places on the Roman 
Pontiff’s head the papal crown.

14 Liber pontificalis (ed. Duchesne, 2 vols., Paris, 1886-92), I, 282.15 Gregory the Great was the first to use this title. He had been formerly aBenedictine monk and took over into the papacy this humble designation of himself to rebuke the pride of the patriarchs of Constantinople, who calledthemselves “patriarchae oecumenici” (universal patriarchs).18 This is a crown with three bands or diadems instituted respectively by Gregory 
286

The titles of the Roman Pontiff are the following: the Vicar 
of Christ, the Vicar of God, Pope (Papa, from the Greek, mean
ing Pater), and Servant of the Servants of God.15 * * 18 The more ini; 
portant documents of the Roman Pontiff begin with his name 
(e.g., Pius), followed by the title, Episcopus Ecclesiae Dei. The 
Roman Pontiff is addressed, orally or in writing, with the fol
lowing salutations: Beatissime Pater, Sanctitas, Your Holiness, 
Holy Father.

The insignia of the Roman Pontiff are: the tiara,10 worn at his 
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coronation and other ceremonies of equal importance; the pal
lium, the miter, and the crozier (without a crook, ending in a cross 
instead to signify the plenitude of the papal power exercised in 
the name of Christ crucified), worn in the performance of litur
gical functions; and the white cassock and the white skullcap, his 
customary garb.

The special signs of respect and veneration owing the Roman 
Pontiff are the kissing of his toe, now reserved for liturgical func
tions,17 and the commemoration of his name in the Canon of the 
Mass. In an audience, a Catholic, in approaching him, kneels 
three times.18

VII (1073-85), Boniface VIII (1294-1303), and Benedict XI (1303-4). Cf. Chelodi, 
op. cit., no. 151.

it Sacred relics are enclosed in the top of the embroidered slipper worn by him; cf. Augustine, op. cit., II, on can. 219, note 27.is in the Middle Ages it was customary that royalty should assist the Roman Pontiff to mount his horse by holding the stirrup. 10 Can. 220.20 Can. 221. Celestine V (d. 1296) and Gregory XII (1406-15) resigned.
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220. Matters reserved to the Roman Pontiff. Those matters of 
major importance which are, by their very nature or by posi
tive law, reserved to the Roman Pontiff are called causae mai
ores™

To this category belong, e.g., questions of faith, of the erection 
and the suppression of episcopal sees, of the nomination of bish
ops, of their delinquency, of the erection and the division of 
ecclesiastical provinces, of the convocation of ecumenical coun
cils, of the canonization of saints, and of the establishment of 
Catholic universities.

221. Resignation. The Roman Pontiff ceases to be pope by 
death and by resignation. For the validity of his resignation the 
acceptance of the cardinals or of anyone else is not required. *20

Moreover, the jurisdiction of the Roman Pontiff would cease 
^if he should become insane, though only if this were established 
by incontrovertible proof, for insanity is juridically equivalent 
to death. According to the opinion of some canonists, it would 
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cease also upon his notorious lapse into heresy. Neither of these 
two eventualities has occurred in the long history of the pap
acy.

chapter n

< Ecumenical Councils

Canons 222-229

Division. The canons of this chapter provide norms for the 
convocation and the celebration of ecumenical councils (can. 
222), the determination of the clerics to be invited to them (can. 
223, 224), the rights and obligations of the latter (can. 225, 226), 
and the authority of the ecumenical council (can. 227—29).

Preliminary concepts. A council, in general, is a meeting of 
clerics held under the authority of a prelate for the transaction 
of business pertaining to the welfare of the Church. Specifically, 
councils fall under the following classification: (a) provincial 
councils, meetings of the bishops of a province under the presi
dency of the metropolitan or senior bishop; (b) plenary councils, 
meetings of the bishops of a given nation, convoked and pre
sided over by a delegate of the Holy See; (c) ecumenical councils, 
meetings of the bishops and the major prelates of the whole 
Church who are in union with the Holy See, convoked by the Ro
man Pontiff for the purpose of discussing and deliberating on mat
ters concerning the universal Church under the headship of the 
Roman Pontiff.

In addition to the Council of Jerusalem, in which the apostles 
participated, twenty ecumenical councils have thus far been cele
brated in the history of the Church: of these, eight were held in 
the East; twelve, in the West. The first was that of Nicaea (325); 
the last, that of the Vatican, convoked in 1869 and suspended in 
1870.

222. Norms for convocation and celebration. 1. No ecumeni-
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cal council can be held except through convocation by the Roman 
Pontiff, to whom the following rights belong: 2. to preside over 
it in person or by representative; to prescribe and assign the mat
ters to be treated in it and the order in which they are to be 
treated; to transfer, suspend, and dissolve the council; and to con
firm its decrees.1

1 Can. 222, §§ 1, 2.2 Augustine, op. cit., II, on can. 222; Coronata, op. cit., I, no. 319; cf. also Weraz-Vidal, Ius canonicum, II, no. 458. 8 Augustine, loc. cit.
28g

Though the first four ecumenical councils were convoked by 
civil rulers, the latter acted under the mandate or with the per
mission, at least reasonably presumed, of the Roman Pontiff, who 
was lawfully represented by his delegates.2

The Roman Pontiff is under no strict obligation, arising from 
either divine or ecclesiastical law, to convoke ecumenical coun
cils, though, in given circumstances, their convocation may be 
morally or relatively necessary. Obviously “in order to discuss 
matters thoroughly, and to impress the faithful as well as dis
senters more effectively, to give a more widespread influence and 
application to universal decrees, a general council proves an ef
fective means, especially in times of distress and spiritual calami
ties.” 3 *

223-224. Attending clerics and their proxies. 1. Clerics pos
sessing a decisive vote in an ecumenical council are the following, 
and all are entitled to be invited to an ecumenical council with 
a decisive voice in its proceedings: (a) the cardinals of the Holy 
Roman Church, even those who are not bishops; (b) patriarchs, 
primates, archbishops, and residential bishops, even though not 
yet consecrated; (c) abbots nullius and prelates nullius; (d) 
the abbot primate, abbots who are superiors of monastic congrega
tions, and the superiors general of clerical exempt religious insti
tutes, but not of other religious institutes, unless the decree of 
convocation determines otherwise.

2. The following clerics may be invited to an ecumenical coun
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cil with a decisive voice in its proceedings: titular bishops, unless 
the decree of convocation provides otherwise.

3. The following clerics may be invited to an ecumenical coun
cil, but with only a consultative voice: theologians and canonists.4

224. 1. If one who, according to canon 223, § 1, has been in
vited to the council, is lawfully prevented from attending, he shall 
send a procurator and prove his inability to attend.

2. If the procurator is already a father of the council, he shall 
enjoy but one vote; if he is not a father of the council, he may 
assist at its public sessions, but without vote; but at the end of 
the council, he has the right to sign its acts.5

225—226. Rights and obligations of the fathers of the council. 
No one whose presence is required at the council is permitted 
to leave until the lawful conclusion of the council, unless his rea
son for departing has been manifested to and approved by the 
presiding officer of the council and leave obtained of him.®

226. The fathers of the council may, with the permission of 
the presiding officer, add other questions to those proposed by the 
Roman Pontiff.7

227—229. Authority of the council. Conciliar decrees have no 
obligatory force unless they are confirmed by the Roman Pon
tiff and promulgated by his command.8

The majority vote of the fathers of the council effects, in virtue 
of their power of jurisdiction, a juridically pronounced judgment, 
which is, however, subordinate and incomplete, becoming su
preme and definitive, with obligatory force, only upon ratification 
by the Roman Pontiff; without this ratification it has no binding 
force.9 Ratification may be given expressly or tacitly, before or 
after the council; if before the council, in the form of a special

< Can. 223, §§ 1, 2, 3.6 Can. 224, §§ 1, 2. A father of the council is a member present with decisive vote. 6 Can. 225. 7 Can. 226. 8 Can. 227.0 Wernz-Vidal, op. cil., II, no. 463. The decrees of twenty ecumenical councils have been ratified in full; on the other hand, those of eight so-called ecumenical councils were entirely rejected; those of one, neither approved nor rejected; those of six, partially approved. Cf. Cocchi, op. cit., Ill, no. 165.
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mandate.10 It must be followed by promulgation, whether matters 
of faith or matters of discipline are involved in the conciliar de
crees, since law becomes obligatory only on promulgation.

228. 1. An ecumenical council possesses supreme power over 
the whole Church.  Evidently this power is enjoyed only by an 
ecumenical council convoked, presided over, and confirmed by 
the Roman Pontiff, to whom is reserved also the right to judge 
as to the universality of the council. The decisions of the council, 
to be such, require the approval of a sufficient number of the 
fathers as is necessary for a moral representation of the whole 
Church. If it is not thus approved, it is not a conciliar decree, 
even though the Roman Pontiff should promulgate it. A proposi
tion pertaining to faith and morals promulgated in this fashion 
would be a definitio ex cathedra,

11

12
2. From a ruling of the Roman Pontiff no appeal to an ecu

menical council is possible.13 The Roman Pontiff and the ecu
menical council are intrinsically united, so that between them 
there can be no possibility of inferiority or superiority. Since an 
ecumenical council is unthinkable without a head,14 an appeal 
from a judgment of the Roman Pontiff to the council would be 
equivalent to an appeal to a tribunal which is formally the same 
as that which issued the judgment in the first place, an unreason
able procedure.

229. Should the Roman Pontiff die during the celebration of 
an ecumenical council, the latter is suspended until the newly 
elected Pontiff orders its resumption and continuation.  This 
rule is applicable also in the case of his resignation, since a body 
cannot function without its head.

15

10 Wernz-Viclal, loc. cit.; Vermeersch-Creusen, Epitome, I, no. 345.11 Can. 228, § 1.  Cf. Coronata, op. cit., I, no. 320.1213 Can. 228, § 2.  Augustine, op. at., II, on can. 228, § 2.14
16 Can. 229.
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CHAPTER III

The Cardinals of the Holy Roman Church

Canons 230-241

Division. The first canon of this chapter (can. 230) defines the 
principal prerogatives of the college of cardinals. It is followed by 
a specification in canon 231 of the orders and the titles of the 
cardinals. Disqualifications preventing appointment, the method 
of appointment and the effects of it are governed by canons 232- 
35. Canon 236 regulates the right of option. Canon 237 provides 
norms affecting the dean; canon 238, requiring the residence of 
cardinals in Rome; and canon 239, extending privileges to cardi
nals. The power of cardinals is described in canon 240; canon 241 
places definite restriction on their power during the vacancy of 
the Holy See.

230-231. The Sacred College: the orders and the titles of Car
dinals. The divinely appointed rulers of the Church are ex
clusively the Roman Pontiff and the bishops throughout the 
world. The college of cardinals, on the other hand, is an institu
tion established by ecclesiastical law, a logical extension of the 
administrative arm of the central government of the Church.

In the early centuries any bishop, priest, or deacon perma
nently attached (incar dinatus) to a principal church (cardo) any
where was called a cardinal (cardinalis). Gradually this title was 
limited to the clergy stationed in Rome and particularly to the 
rectors of the Roman churches.1 Cardinal priests and deacons are 
mentioned in documents dating from the sixth century. Since 
the eighth century the bishops of the suburbicarian sees have also 
been called cardinals.2 In 1567 Pius V reserved the title exclusively 
to the counselors of the Roman Pontiff.

1 Hilling, Procedure at the Roman Curia (translated from the German, New York, 1907), p. 25 (hereafter cited Roman Curia).2 Coronata, Institutiones, I, no. 321.
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The title and dignity of cardinal is now held by cardinal priests, 

who are the incumbents of the oldest of the Roman churches; by 
cardinal deacons, who succeed to the offices of the seven deacons 
of Rome; and by cardinal bishops, who are the incumbents of the 
suburbicarian sees.

The cardinals form the senate of the Roman Pontiff as his chief 
counselors and ministers in the government of the Church.3 They 
also possess the right of electing his successor. Their relation to 
the Supreme Pontiff is somewhat similar to that of the cathedral 
chapter or the board of diocesan consultors in relation to a 
bishop or of a body of senators in relation to the ruler of a na
tion.

The college of cardinals is divided into three orders: (a) the 
order of cardinal bishops, six in number, the bishops of the 
suburbicarian sees;4 (b) the order of cardinal priests, fifty in 
number; 5 (c) the order of cardinal deacons, fourteen in num
ber.6 It was Sixtus V who limited the number of cardinals in 
the Sacred College to seventy.7 Obviously, his successors were 
not bound by this rule; but it was not until John XXIII that 
the number was increased.

The orders within the Sacred College do not indicate the sacra
mental power enjoyed by the various members according to the 
theological sense, but rather only the class within the Sacred Col
lege to which they belong. Thus all the cardinal priests are resi-

3 Can. 230.* The suburbicarian sees are seven in number, but that of Ostia, under the present law, is always united with the see of the Cardinal Dean. Pius X, motu propr., Edita a Nobis, May 5, 1914 (AAS, VI, 220). The other sees are Sabina and Poggio Mirteto, Porto and Santa Rufina, Albano, Palestrina, Velletri, and Frascati.•r* With those recently elevated to this rank by John XXIII, there are about sixty principal churches in Rome assigned to cardinal priests.0 Can. 231, §1. There are sixteen Roman churches available as so-called 
diaconiae. Another division of the Sacred College is based on the fact that some of the cardinals reside in Rome, charged with the administration of the Roman congregations, tribunals, and offices (Cardinales de Curia)', others reside outside Rome in dioceses of which they are usually the lawful ordinaries.7 The number seventy was suggested by the seventy elders who formed the 
council of Moses.
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dential or titular bishops, and all the cardinal deacons are, at 
present at all events, priests.

Every cardinal priest has his titular church in Rome, and every 
cardinal deacon has his diaconia there, assigned to him by the Ro
man Pontiff,8 to the front of which is affixed his coat of arms.

232-235. Creation of cardinals. This act is reserved to the Ro
man Pontiff who, using the unqualified freedom of choice which 
he enjoys, selects them from any nations 0 and, since the twelfth 
century, even from among clerics resident outside Rome. It is not 
a limitation on the freedom enjoyed by the Roman Pontiff in this 
matter that he asks the cardinals in the consistory, “Quid vobis 
videtur?” or that they, as a sign of assent, uncover and incline their 
heads.

The law provides that only priests can be chosen cardinals; 
moreover, because of their high dignity, they must be persons of 
extraordinary learning, piety, and prudence. Consequently the 
law excludes the following, though the power of the Roman Pon
tiff to dispense them is not thereby affected: (a) illegitimate chil
dren, even though legitimized; (b) those affected by any other 
irregularity or an impediment to the reception of orders, even 
though they are dispensed for promotion to any rank, including 
the episcopate; (c) they who, as a result even of a lawful marriage, 
have living children or grandchildren; (d) they who are related 
in the first or second degree of consanguinity with a living cardi
nal.10

The creation of cardinals and the publication of their names is 
made by the Roman Pontiff in a secret consistory. From this mo
ment they obtain the right to vote in the election of the Roman 
Pontiff and to exercise the privileges listed in canon 239.11 Only 
the pope and the cardinals participate in this secret consistory. 
It is followed by a semi-public consistory, in which dignitaries and 
prelates of the Roman Curia also participate and in which the

8 Can. 231, §2. ® Can. 232, § 1.Can. 232, §§ 1, 2. The law was not always thus. Giovanni de Medici (later Leo X) was created a cardinal at the age of thirteen (1488). 11 Can. 233, § 1.
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following ceremonies occur: the conferring of the red biretta, the 
red skullcap, and the red hat, and the closing of the mouth. The 
ceremony of the opening of the mouth occurs in a second secret 
consistory, in which the ring is conferred on the cardinals and 
their titular church or diaconia is given them.12

At times the Roman Pontiff, for special reasons, creates cardi
nals in the secret consistory without publishing their names. He 
is said to keep these names in his bosom (in pectore), with the 
intention of announcing them in a later consistory. The persons 
whose nomination is thus reserved in pectore do not enjoy cardi- 
nalitial rights and privileges until after the actual publication 
of their nomination, but thereafter their seniority in the order 
of the Sacred College to which they belong dates from the day on 
which their nomination was reserved in pectore.13

If a newly created cardinal resides at a distance from Rome, the 
red biretta is sent him by a special envoy called “ablegatus.” In 
receiving the biretta from the envoy, the cardinal must take an 
oath that within a year, if not prevented by a legitimate reason, 
he will visit the Roman Pontiff.14

Unless it is otherwise determined by the Holy See in particu
lar cases, by promotion to the cardinalate one automatically (ipso 
facto) loses not only all dignities, churches, and benefices he pos
sesses, but also all ecclesiastical pensions.15

The dignity of the cardinalate ranks next after that of the Su
preme Pontiff, preceding that of all other ecclesiastical dignitar
ies, collateral with that of the princes of secular royal houses, i.e., 
next also to that of secular rulers. A cardinal is addressed as Your 
Eminence, Eminentissime Pater, or Eminentissime Princeps.1*

12 The red hat is circular in shape with a wide brim. It rests on the head for but a few seconds. At the death of the cardinal it is placed at the foot of the catafalque and then suspended from the ceiling above his tomb. Nainfa, Costume of Prel
ates of the Catholic Church (Baltimore: John Murphy Co., 1926), p. 106.1  Can. 233, § 2. Reservation of the nomination in pectore was first employed by3Martin V (1417-31). 14 Can. 234. 15 Can. 235.10 All cardinals pertain to the Roman Congregations, receiving from the Roman Pontiff an assignment to one or the other or, usually, to several. Those cardinals
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Cardinals are entitled to wear purple garb, once the prerogative 
of the Roman kings and the Roman patricians. To manifest pen
ance and mourning, their garb is violet, with the exception of the 
collar, biretta, and skullcap, during the seasons of Advent and 
Lent and during the vacancy of the Holy See.

On November 30, 1952, Pope Pius XII issued a motu proprio 
in which several norms were given concerning the modification 
of the dress of cardinals so that “they accommodate themselves 
to a somewhat more sober, modest, and austere way of life.’’17

who reside in Rome, even if their residence is outside Vatican City, are citizens 
of Vatican City. Art. 21, Treaty and Concordat with Italy (AAS, XXI [1929], 
209). 17 AAS, XLIV, 849.

18 Can. 236, §§ 1-4; cf. also Code Commission, May 29, 1934 (AAS, XXVI, 493; 
Bouscaren, op. cit., II, 95).

236. Right of option. Under given conditions cardinals resid
ing in the Curia (in Rome) are given the right of option, i.e., the 
right of seeking a higher rank or another titular church or dia
con ia within the same rank. It is given on the death of a cardinal, 
and in virtue of it a cardinal may ask of the Roman Pontiff in 
consistory the respective transfer, the order in which the cardinals 
may make this request depending on their rank and their senior
ity. The transfer from one suburbicarian see to another may not 
thus be sought. However, a cardinal bishop in becoming dean 
through seniority (in a suburbicarian see) retains the diocese al
ready possessed and receives in addition the diocese of Ostia. The 
transfer from the rank of cardinal deacons can be made only 
by one who has possessed that rank for ten years. When at length 
it is made, the cardinal transferee, as cardinal priest, enjoys prece
dence over those cardinal priests whose appointment to the col
lege of cardinals was later than his.18

237. Offices in the Sacred College. The sacred college of cardi
nals is an ecclesiastical moral person and as such has various 
officers.

a) The first and highest office of the Sacred College is that of 
the cardinal dean. The cardinal dean possesses no jurisdiction
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over the cardinals, but he is the first in rank among them (primus 
inter aequales), enjoying precedence, and is the presiding officer 
at their meetings. This office is filled automatically by the cardinal 
bishop who was first promoted to a suburbicarian see,10 the date 
of his birth or of his episcopal consecration being irrelevant for 
this purpose. If a newly elected Roman Pontiff lacks the order 
of priesthood or of the episcopate, he receives them from the 
cardinal dean.20 When the office of cardinal dean becomes vacant, 
it is automatically filled by the cardinal sub-dean, provided that 
he is at the time present in the Curia or his suburbicarian see or 
is absent on a commission assigned him by the Roman Pontiff.21

b) The office of the cardinal chamberlain (camerlengo) is that 
of the treasurer and administrator of the Sacred College, held suc
cessively for one year by the cardinals residing in Rome. Through 
it the income assigned the cardinals is distributed.

c) Other offices are held on the basis of the date of promotion 
to the respective orders: among them, that of the dean of the 
cardinal bishops, who is automatically the dean of the Sacred 
College also, and that of the senior cardinal deacon (protodia- 
conus), whose right it is to bestow, in the name of the Roman Pon
tiff, the pallium on those to whom it has been awarded and both 
to announce to the people the name of a newly elected Roman 
Pontiff and to place the tiara upon his head.22

d) The Sacred College also has a secretary who is automatically 
the prelate assessor of the Sacred Consistorial Congregation, not 
a cardinal.

238—241. Obligations, privileges and rights of cardinals. As 
constituting the senate of the Roman Pontiff, the cardinals 
have the obligation of residing in the capital of Christianity. Dis
pensation from this obligation is granted by the law itself to 
cardinals who are residential bishops; but once they are in Rome, 
they, like the cardinals residing there, require the special permis
sion of the Roman Pontiff to depart, with the exception of the

10 Can. 237, § 1. 20 Can. 239, § 2. 21 Can. 237, § 2. 22 Can. 239, § 3.
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cardinal bishops of the suburbicarian sees, who may visit the 
latter at their discretion.23

A meeting, on a special occasion, of the Sacred College under 
the presidency of the Roman Pontiff is called a consistory; usually 
such meetings occur two or three times a year. A consistory may 
be one of three kinds: secret, semi-public, and public. However, 
the ordinary routine of administration is conducted by small 
groups of cardinals, assisted by other prelates, the various groups 
being known as the congregations, tribunals, and offices of the 
Roman Curia.24

Cardinals enjoy many privileges, most of which are enumerated 
in canon 239.

In his church, whether a titular church or a diaconia, a cardinal 
has, once he has taken possession of it, all the powers a bishop en
joys in the churches of his diocese, with the exception of judiciary 
and coercive power over the clergy and of any degree of jurisdic
tion in regard to the laity.25

A cardinal priest has the right to exercise pontifical functions 
in his titular church, and a cardinal deacon may assist pontifically 
in his own diaconia; both in doing so are entitled to the use of 
the throne and canopy. Permission of the respective cardinal is 
needed, even by the cardinal vicar of Rome, for the exercise of 
pontifical functions in his church. On the other hand, outside his 
church, the cardinal himself needs the permission of the Roman 
Pontiff to use the throne and canopy in Rome.20

During the vacancy of the Holy See the cardinal chamberlain 
(camerlengo) of the Holy Roman Church, whose office does not 

expire with the death of the Roman Pontiff, assumes the adminis
tration of its affairs, acting with the dean of the Sacred College, 
the senior cardinal priest, and the senior cardinal deacon. The

23 Can. 238, §§ 1-3. 24 The following chapter (can. 242-64) treats of these.
25 Can. 240, § 2.
26 Can. 240, §3. Cf. also S. C. Caeremonial., deer. Dec. 2, 1930 (AAS, XXIII 

[193 >]• 56.
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exclusive right to elect the Roman Pontiff belongs to the College 
of Cardinals.27

The loss of the cardinalitial dignity may occur through (1) 
resignation upon its acceptance by the Roman Pontiff; (2) deposi
tion inflicted by the Roman Pontiff; and (3) the refusal, according 
to canon 2397,to ta^e oath to visit the Roman Pontiff within 
a year after the reception of the red hat on the part of one unable 
to visit Rome to receive it from the Roman Pontiff himself.

CHAPTER IV

The Roman Curia

Canons 242-264

Division. This chapter divides the norms it presents for the 
regulation of the Roman Curia according to the following plan: 
the organization of the Curia (can. 242); its internal relations 
(can. 243); its competence (can. 244, 245); its congregations con
sidered in particular (can. 246-57); its tribunals similarly con
sidered (can. 258, 259); and its offices (can. 260-64). Separate 
articles are devoted to the three subdivisions last mentioned.

242-245. General concept. The primacy of the Roman Pontiff 
entails the government of hundreds of millions of the faithful 
spread throughout the world, inasmuch as he is their supreme 
pastor, supreme legislator, and supreme judge. Various depart
ments have been established in Rome acting as moral persons 
assisting the Roman Pontiff in the discharge of this extensive 
burden. They include eleven rnngregatinns^ possessing admin
istrative power, three tribunals possessing judicial power, and 
jive offices possessing ministerial power. Of these the Roman 
Curia consists.1

27 Pius XII, const. Vacantis Apostolicae Sedis, Dec. 8, 1945 (AAS, XXXVIII [1946], 65). 1 Can. 242.
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Origin and development of the Roman Curia.2 In the early 
centuries of the Church’s history, the Roman Pontiff, in the ad
ministration of his supreme office, called upon the aid of the 
clergy of the city of Rome, presided over by himself (the presby
terium). To this general assembly of all the clergy there succeeded 
the consistory, restricted to the cardinals under the presidency of 
the Roman Pontiff. Consistories were held in the papal palace, 
during the Middle Ages, daily or at least several times a week; 
e.g., under Innocent III (1198-1216), three times a week. Owing 
to the growth in the amount of business transacted in the con
sistory and to the fact that it required the_attendance of all the 
cardinals, it was found desirable to assign various subdivisions 
of its business to committees composed of a definite number of 
cardinals as permanent members of them. Among the first of these 
were the tribunals of the Rota and the Penitentiary. The first 
of the sacred congregations was that of the Sacred Inquisition, 
established on July 21, 1542 by the Constitution Licet of Paul III; 
others followed in the reigns of Pius IV (1559-65), Paul V (1605- 
21), and Gregory XIII (1572-85).

By the Constitution Immensa (January 22, 1.588) Sixtus V:sys- 
tematically reorganized the departments of the Roman Curia, 
establishing fifteen sacred congregations, thus becoming the real 
founder of the congregational system of procedure in the Roman 
Curia.3 Subsequent changes in the constitution of the Roman 
Curia were made by Clement VIII (1592-1605), Gregory XV 
(1621-23), Urban VIII (1623-44), Clement IX (1667-69), and 
Pius VII (1800-23).

By the Constitution Sapienti consilio of June 29, 1908, Pius X
2 Coronata, Institutiones, I, no. 329; Chelodi, De personis, no. 160; Wernz- Vidal, Ius canonicum, II, no. 481.8 His avowed intention was to distribute “pontificium hoc onus angelicis plane 

humeris formidandum inter senatores orbis terrae, fratres nostros Cardinales.” For the Constitution Licet, cf. Bullarum diplomatum et privilegiorum S. R. 
Pontificum, Taurinensis editio (20 vols., Augustae Taurinorum, 1857-72: 5 vols., Naples, 1867-85), VI, 344 (hereafter cited BRT); for the Constitution Immensa, cf. BRT, VIII, 985. 
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effected a general reform of the Roman Curia, dividing the com
petence of its departments according to a fundamental distinc
tion between the administrative and the judicial power, with sub
divisions of each allotted to them. Subsequently some changes of 
minor importance were introduced. Of the regulations enacted 
by Pius X which are not incorporated in the Code, those remain 
in force as particular laws which have not been abrogated by the 
Code.

Discipline of the Roman Curia. The general and particulari 
norms laid down by theRoman Pontiff control the discipline of i 
every sacred congregation, tribunal, and office.4 The obligation of] 
secrecy rests in common upon all persons associated with the 
Roman Curia, binding not only in virtue of the office held but 
also under a special oath. The gravity and the extent of this obliga
tion is not, however, the same in every department of it,0 inas
much as they are greater in reference to the Holy Office, the 
Sacred Consistorial Congregation, and the Secretariate of State.

A common obligation, also, is that which requires that the 
Roman Pontiff be informed by the respective major officials of 
matters that possess an extraordinary character and that he be 
approached for approval of all favors and decisions except those 
which, in virtue of special faculties, lie within the competence of 
the moderators of the sacred congregations, tribunals, and offices, 
and except the sentences of the Sacred Roman Rota and of the 
Supreme Apostolic Signature.0

A special committee of cardinals is named by the Roman Pon
tiff on occasions when a determination of the respective compe
tence of the various departments must be made.7

Recourse may be taken to these departments either in person, 
by mail, or through an agent approved by the Roman Curia, and 
is available not only to bishops and other local ordinaries but also 
to everyone, though religious orders and congregations of men

* Can. 243, §1. • Ibid., § 2. • Can. 244, §§ i. 2.7 Can. 245.
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which enjoy pontifical approval are required to employ one of 
their own members as general procurator for this purpose,8 and 
the latter is required to reside in Rome, while other religious in
stitutes normally approach the Roman Curia through the local 
ordinary or an agent or, in the case of institutes of sisters to whom 
a cardinal protector has been given, through the cardinal protec
tor.

The language of the recourse should be Latin, though it may 
be any other, with preference given Italian, French, English, and 
Spanish. The proper address for mail is Vatican City, State of 
Vatican City. The petition (libellus supplex) should be clear and 
concise. It should mention the address of the petitioner as well 
as his diocese. Fictitious names are to be assigned the petitioners 
in a case of conscience brought to the attention of the Sacred 
Penitentiary.

The fees (taxa) incident to the granting of a rescript are in
dicated on its reverse side. The principal fee is that owing to the 
respective sacred congregation, tribunal, or office. In many cases 
there is specification of the fee to which the agent is entitled 
(agentia) and of that to which the executor (usually the local ordi
nary) may lay claim (executio). Moreover, the costs of the clerical 
work are also indicated. The total of all, however, is usually rela
tively small; which is even further reduced or entirely remitted 
in favor of the poor.

In replying to questions and petitions, the Holy See usually 
does not offer the motives prompting its action. The reply is, 
moreover, usually very concise, consisting of as few words as pos
sible. The more common of the formulas in which these replies 
are made are the following.

Affirmative (negative) ad mentem (iuxta modum), a formula 
signifying that the mere affirmation or negation of the reply is 
qualified either by conditions or by a clarification of its scope.

Et amplius and Et non conceditur, formulas signifying that,
8 Cf. can. 517, § 1.
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since a thorough study has been made of the issue and a unani
mous decision reached, the answer is final and not to be re-opened.

bion expedire, a mild form of refusal.
Nihil, signifying that the petition was found incongruous and 

unworthy of consideration.
Non proposita, signifying that the sacred congregation prefers 

not to answer.
Reponatur, signifying that the petition is filed without action.
In decretis (In decisis), signifying that a previous refusal is re

affirmed.
Gazideat impetratis, signifying that a previous concession is all 

that the petitioner can expect.
Spectare ad Episcopum, signifying that the petitioner is re

ferred to the local ordinary for decision according to his compe
tence.

Dilata, signifying that the matter is to be taken up at a later 
meeting owing to lack of time at the present meeting or the need 
for further study. Dilata ad primam, signifying that the matter is 
to be taken up at the next meeting; dilata post aqiias, at the meet
ing after the summer vacation (the autumnal rains); post reges, 
after Epiphany; post cineres, after Ash Wednesday; post agnos, 
after Easter; post ignem, after Pentecost.

Utatur iure szio and Consulat probatos auctores, formulas sig
nifying that intervention on the part of the Holy See is not re
quired.

Non spectare, signifying that competence is lacking.

article 1
LThe Sacred Congregations _ D

Canons 246-257

Division. The first canon of this article (can. 246) indicates 
in a general way the personnel of the sacred congregations; the
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remaining canons specify this plan in regard to the individual 
congregations, assigning each of them its respective competence.

246. Personnel. A congregation acts_under a cardinal prefect 
or, if the presidency is reserved to the Roman Pontiff himself, it 
is directed by_a cardinal secretary;, Other cardinals named by the 
pope are associated with them, as well as the necessary officials.®

The Roman Pontiff himself retains the presidency of the Holy 
Office, the Sacred Consistorial Congregation and the Sacred Con
gregation for the Oriental Church.

A congregatio plena or plenaria is a regularly scheduled meet
ing of all the cardinals belonging to a sacred congregation, pre
sided over by the cardinal prefect or the cardinal secretary, in 
which the most important matters referred to the sacred congrega
tion are considered and in which the cardinals have a deliberative 
vote.10

A congressus is a meeting of the presiding cardinal with the 
major officials of the sacred congregation (the secretary or the 
assessor or the commissary or the substitute) for the purpose of 
dealing with matters of minor importance or of preparing those 
of greater importance for a general meeting of the sacred congre
gation.

Minor officials of the sacred congregations are usually chosen by 
previous examination. Among their functions are the preparation 
of routine replies, the filing of documents, and the writing (or the 
typewriting) of documents. Some laymen are admitted to these 
positions.

The consultors of a sacred congregation are canonists or theo
logians (many of whom belong to religious institutes) who study 
questions referred to them and offer their opinions in regard to 
them.

247. frhe Holy Office) This sacred congregation was founded
9 Can. 246. ZAz yiwt/v,
10 Note, however, that the sacred congregations^can issue only executive inter

pretations of the Code and that they need the special confirmation of the Roman Pontiff in the case of a new decree; cf. Coronata, op. cit., I, no. 336. 
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by the Constitution Licet of Paul III (1542). Its first prefect was 
Michael Cardinal Ghislieri, later Pius V. Under the present law, 
its prefect is always the Rnman Pontiff. A cardinal is named its 
Secretary. Next in authority is its prelate assessor and its com
missary, always a Dominican, who conducts criminal trials. The 
function of this sacred congregation is the defense of faith and 
morals. Under its competence fall matters belonging to the fol
lowing five categories.

a) Doubts nr questions involving doctrinal matters, e.g., de
votions and revelations; miracles; new prayers; indulgences; the 
liturgy; and the minister, the matter, and the form of the sacra
ments.

b) Crimes reserved to it, e.g., those involving heresy or the sus
picion of heresy, to which its competence extends in first instance, 
as well as on appeal.

c) Whatever concerns, directly or indirectly, in law or in fact, 
the Pauline, privilege and the impediments of disparity of wor- 
£bip-,and of mixed religion, including dispensations from these 
impediments.

d) The prohibition of books, and dispensations for the reading 
of them.

e) The Eucharistic fast as obliging priests celebrating Massr 
including priests who are religious.11

248.I The Sacred Consistorial Congregation. |This sacred con
gregation was founded by Sixtus V (1588). The Roman Pontiff 
is its prefect. Under its competence fall matters belonging to the 
following three categories.

a) The preparation of matters to be considered in consistories.
b) The establishment, in territory not subject to the Sacred 

Congregation of the Propagation of the Faith, of new dioceses, ec
clesiastical provinces, cathedral and collegiate chapters; the divi
sion of dioceses in the same territory: in it also the proposing of 
rhe names of priests to he appointed residential bishops, adminis-

11 Can. 247, §§ 1-5.
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trators apostolic, and coadjutor and auxiliary bishops, as well as 
the investigation of the qualifications of the candidates proposed 
for these offices, including the examination of the candidates 
themselves.

c) Whatever affects the constitution, the preservation, and the 
condition of the dioceses over which it has competence, including 
supervision of the administration of them by their bishops, the 

^mspection of the written reports of the latter, the inauguration of 
A  canonical visitations of their dioceses in cases in which this is 

deemed necessary, and the examination of the reports of the re
sults of these visitations.

*

12

12 Can. 248, §§ 1-3. The spiritual care of emigrants is entrusted to this congregation; cf. norms issued August 1, 1952 (AAS, XLIV, 649). For the laws for the apostolate of the sea, issued by this congregation, cf. AAS, L, 375.13 Cf. AAS, XVIII [1926], 89.

The competence of the Sacred Consistorial Congregation is 
limited not only as_regards_mission territory, which is subject to 
the Sacred Congregation for the Propagation of the Faith, but also 
as regards the territory and the faithful of the Oriental rites, sub
ject to the Sacred Congregation for the Oriental Church, and 

_as regards negotiations with civil governments, reserved to the 
Sacred Congregation for Extraordinary Ecclesiastical Affairs.13

The assessor of the Sacred Consistorial Congregation is also 
the secretary of the Sacred College of Cardinals.

249- esSacred Congregation of the SacramentsjThis sacred 
congregation was founded by Pius X (1908). To it are reserved 
all matters involving the/Zz.vczpZmg of the seven sacraments. Doc
trinal questions concerning the sacraments pertain to the Holy 
Office; questions of rites and ceremonies, to the Sacred Congrega
tion of Rites. Moreover, matters involving the Pauline privilege 
and the impediments of disparity of worship and of mixed reli
gion, including dispensation from these impediments, and mat
ters involving the Eucharistic fast antecedent to the celebration 
of Mass, are reserved to the Holy Office. Therefore, with the ex
ception only of the cases expressly mentioned in the law, the
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Sacred Congregation of the Sacraments is competent, both as to 
precept and dispensation, in all matters affecting the sacrament 
of matrimony and the other sacraments, as well as the Holy Sacri
fice.

To its exclusive competence is reserved the judgment nn rhp 
nnn-rnnsiimrn^rinn nF marriage and the existence of reasons suf
ficient for the granting of a dispensation in consequence of non
consummation, as well as all Other matters connected with this 
dispensation.

To it is also reserved the decision of questions affecting the 
obligations arising from sacred orders or involving the validity 
oEthe latter, even in the case of clerics who are religious.14 *

14 Can. 249, §§ 1-3. Cf. also the decision of the Special Commission of Cardinals,
Dec. 7, 1922 (A AS, XV [1923], 39; Bouscaren, op. cit., I, 159).

18 Can. 250, §§ 1-5.

250.1 The Sacred Congregation of the Council, |This sacred 
congregation was founded by Pius IV (1564). To it is reserved 
the universal discipline of the secular clergy and of the faithful. 
Its competence, therefore, extends to matters concerning the ob
servance of the precepts of the Church (except that of the Eucha
ristic fast, which pertains in respective cases to the Holy Office and 
to the Sacred Congregations of the Sacraments and for Religious), 
concerning the offices and duties of pastors and canons, concern
ing ecclesiastical associations (except Third Orders and Catholic 
Action), concerning the administration and the alienation of 
Church property, pious legacies, Mass stipends, immunities, ' 
precedence (without prejudice, however, to the competence in k 
this matter of the Sacred Congregation of Ceremonies or of the~^ 
Sacred Congregation for Religious), and, in countries not subject 
to the Sacred Congregation for the Propagation of the Faith, 
whatever pertains to plenary and provincial councils, diocesan 
synods, and the meetings of bishops that are not councils.16

25i.yrhe Sacred Congregation for Religious^In its present 
form, this sacred congregation was instituted by Pius X (1908).
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Previously, however, there had existed a Sacred Congregation for 
Regulars, founded by Sixtus V (1588), which, subsequently 
united to the Sacred Congregation of Bishops (1601), formed 
then the Sacred Congregation for Bishops and Regulars.

The Sacred Congregation for Religious is exclusively compe
tent in matters affecting the. government,, the. discipline, ..the. 
studies, the property, and the privileges of religious of the Latin 
rite, including religious of both sexes, those of both solemn and 
simple vows, and members of societies living in common without 
vows, as well as members of secular Third Orders. In missionary 
countries, however, in their capacity as missioners religious are 
subject to the Sacred Congregation for the Propagation of the 
Faith. Similarly universities belonging to or directed by religious 
are subject to the Sacred Congregation of Seminaries and Uni
versities.

a) The Sacred Congregation for Religious renders its decisions 
by proceeding in a disciplinary manner.

b) Its competence extends to controversies between religious 
and non-religious.

c) It has the competence to grant to religious all dispensations 
from the common law, with the exception of the law of the Eu
charistic fast antecedent to the celebration of Holy Mass, dispen
sation from which is reserved to the Holy Office even in the case 
of religious.16

d) According to the decisions of a Special Commission of Car
dinals,17 the Sacred Congregation for Religious is competent:

1) to receive and decide any question or recourse affecting the 
rights or interests of religious institutes or their members;

2) to grant sanations and condonations in regard to the past 
and reductions in regard to the future affecting chaplaincies and 
other foundations established in the churches of religious, when 
the latter are also entrusted with the administration or the ex
ecution of these funds;
i«Can. 251, §§ 1-3. 1TCf. can. 245.
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3) to dispense religious, in regard to the reception of sacred 
orders, from the impediment of age, from irregularities, and 
from the requisite conditions affecting studies or the orders them
selves;

4) to grant dispensations to religious in regard to the observ
ance of the liturgical requirements in the celebration of Holy 
Mass; 18

5) to dispense religious of both sexes from the obligation of 
the Eucharistic fast for the reception of Holy Communion.19

e) A special commission has been attached to the Sacred Con
gregation for Religious for the approbation of newly founded 
religious institutes. ___________ ___________20

252.frhe  Sacred Congregation for the Propagation of the 
Faith. fThis sacred congregation was founded as a permanent de- 
partment of the Curia by the Constitution Inscrutabili of Greg
ory XV (1622). Its competence extends to all mission countries,, 
covering almost two-thirds of the entire territory of the earth,' 
and to those countries in which, though missions for infidels' 
do not exist, {here is either no ordinary hierarchy at all or one not 
completely organized. It has competence also over societies of 
ecclesiastics and over seminaries founded exclusively tor the mis- 
si-QnSt especially in regard to their rules, the administration of 
property, and requisite means of livelihood for candidates for 
holy orders. Moreover, religious in their capacity as missioners 
are subject to it.21

Only the following matters affecting territory subject to it are
18 Marell 24, 1919 (AAS, XI, 251; Bouscaren, op. cit., I, 161).Dec. 7, 1922 (AAS, XV [1923], 39; Bouscaren, op. cit., I, 162).20 Deer., March 24, 1914 (AAS, VI, 189); deer., March 6, 1921 (AAS, XIII, 312; Bouscaren, op. cit., I, 272). The establishment of a special commission for the training of candidates and novices was also authorized by Pius XII in an audience of January 24, 1944; AAS, XXXVI, 213 f.; The Jurist, V (1945)» 146 f. The Sacred Congregation for Religious was also given competence over secular institutes by the Constitution of Pius XII, Provida Mater Ecclesia, Feb. 2, 1947 (AAS, XXXIX, 114; The Jurist, VII [1947], 328). Cf. also Pius XII, motu proprio Primo 

feliciter anno, March 12, 1948 (AAS, XL, 283); S. C. de Religiosis, instr., March 
19, 1948 (AAS, XL, 293). 21 Can. 252, §§ 1-4.
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withdrawn from its competence: matters of faith, which are re
served to the Holy Office; matters involving the liturgy, which 
are reserved to the Sacred Congregation of the Sacraments and 
the Sacred Congregation of Rites; and matters affecting eccle
siastical trials, which are reserved to the Sacred Roman Rota.

253-^1 he Sacred Congregation of Rites^This sacred congrega
tion was founded by Sixtus V (1588).

a) Its province is to watch over and regulate matters proxi
mately affecting the sacrecLrites and ceremonies of the entire 

-Batin Church, without restriction based either on the persons or 
the territory subject to it, though it has no competence over mat
ters only remotely involving the liturgy, such as problems of 
precedence.

b) It also enjoys exclusive competence over sacred relics and 
the processes of beatification and canonization.22

2$4-J The Sacred Congregationof Ceremonies^ This sacred 
congregation was founded by Sixtus V (1588) to regulate the 
ceremonies required to be observed in the papal chapel, in the 
papal court, and in the functions outside the papal chapel in 
which cardinals participate, and to govern the, rules of precedence 
affecting cardinals and diplomatic representatives accredited to 
the Holy See.23_____________________ _______________

255. krh^ Sacred Congregation fnr Extraordinary Ecclesias- 
tical Attairsjln 1793 Pius VI founded a Sacred Congregation for 
the Ecclesiastical Affairs of the Kingdom of France. In 1805 this 
sacred congregation was given its present name by Pius VII.

This sacred congregation has no prefect but functions under 
the presidency of the Cardinal Secretary of State, a section of 
whose chancery transacts the pertinent business of the sacred 
congregation.

Its competence embraces matters belonging to the following 
three categories:

22 Can. 253, §§ 1-3. Cf. also the motu proprio of Pius XI, establishing a historical section of the Sacred Congregation of Rites, Feb. 6, 1930 (AAS, XXII, 87; Bouscaren, op. cit., I, i66f.). 23 Can. 254.
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a) the establishment and the division of dioceses and the ap
pointment of bishops when negotiation with civil governments 
is involved:

b) matters referred to it by the Roman Pontiff through the 
Cardinal Secretary of State:

c) especially those matters which are connected with civil laws
or concordats.24____________________________________________

256.0The Sacred Congregation of Seminaries and Universities^ 
Sixtus V founded (1588) a Sacred Congregation “for the Roman 
University,’’ to which was also entrusted the supervision of other 
universities and colleges enjoying papal protection. Leo XII 
(1824), without disestablishing the sacred congregation founded 
by Sixtus V, instituted a sacred congregation for all the schools 
in the Papal States. The supervision of seminaries belonged to the 
Sacred Consistorial Congregation until Benedict XV created 
(1915) the present sacred congregation, to which he entrusted 
the control of seminaries as well as universities.

The competence of this sacred congregation extends to the 
following matters.

a) It supervises all matters affecting the government, the dis
cipline, the administration of the property, and the curriculum 
of seminaries which are not subject to the Sacred Congregation 
for the Propagation of the Faith, i.e., exclusive of seminaries in 
mission countries and seminaries possessing exclusively mission
ary purposes.

b) It supervises the administration and the curriculum of Cath
olic universities subject to the authority of the Holy See, even 
when entrusted to religious, and the granting of academic de> 
grees by them.26

c) It grants the requisite permission for the alienation of prop
erty belonging to diocesan seminaries.26

2*  Can. 255. Cf. also Notificatio, July 5, 1925 (AAS, XVIII [1926], 89; Bouscaren, 
op. cit., I, 168 f.). 26 Can. 256, §§1,2.20 Special Commission of Cardinals, Dec. 7,1922 (AAS, XV [1923], 39; Bouscaren, 
op. cit., I, 169).
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2,57»lThe Sacred Congregation for the Oriental ChurchjThis 
congregation was established in 1917 by Benedict XV when he 
constituted as a distinct sacred congregation a section of the 
Sacred Congregation for the Propagation of the Faith, which had 
been instituted by Pius IX.

The prefect of this Sacred Congregation is the Roman Pontiff. 
Its importance may be also estimated from the fact that from 
March 1928 its business has enjoyed priority of publication in 
the Acta Apostolicae Sedis over that of all the other sacred congre
gations, excluding only the Holy Office and the Sacred Consisto
rial Congregation.

Excepting only matters reserved to the Holy Office, it is ex^ 
clusively competent in all that affects either the members, the 
discipline, or the rites of the Oriental Church, even though the 
Latin Church should be likewise partially involved. In judicial 
matters, it must function by the designation of an appropriate 
tribunal.27 In certain countries it enjoys full and exclusive com
petence over even the members, the hierarchy, and the institu
tions of the Latin rite.28

ARTICLE 11

(Tribunals of the Roman T^uria 3

Canons 258, 259

Division. The Roman tribunals are three, pertaining to two 
categories based on their competence in the internal and the ex
ternal forum. To the first category the Sacred Penitentiary be
longs, and it is called the tribunal gratiae; to the second belong 
the tribunalia iustitiae, the Sacred Roman Rota, and the Supreme 
Apostolic Signature. Canon 258 deals with the first; canon 259, 
with the other two.

27 Can. 257, §§ 1-3.28 Cf. motu proprio Sancta Dei Ecclesia, March 25, 1938, no. I (AAS, XXX, 154"59> Bouscaren, op. cit., II, n 1 f.).
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2K8.1The Sacred Penitentiaryfrln the Middle Ages the Roman 

Pontiffs gave to the so-called Apostolic confessors extraordinary 
powers for the absolution of reserved sins and censures to be 
exercised in favor of the numerous pilgrims visiting Rome. The << 
confessors were later known as poenitentiarii. In the twelfth cen- 
tury a cardinal presided over them, with the office of assisting the 
Roman Pontiff in matters pertaining to the court of conscience. 
In 1338 the tribunal of the Sacred Penitentiary in the proper sense 
was constituted by Benedict XII (1334-42). Many modifications 
affected it in the course of the following centuries. At one time 
it possessed competence even in the external forum. This exten
sion of its competence was abrogated by Pius X (1908), and the 
restriction of the latter is repeated by the Code.

The Sacred Penitentiary functions under the presidency of a 
cardinal called the major penitentiary, who remains in office even 5 
during the vacancy of the Holy See.29

The Sacred Penitentiary can grant, for the forum of conscience, 
sacramental or extra-sacramental, favors of any kind, even to 
members of the Oriental rite: 30 absolutions from sins and cen
sures (except those incurred through the violation of the so-called 
secret of the Holy Office); dispensations from vows, oaths, irregu
larities, and matrimonial impediments; the commutation of vows 
and other obligations; the sanation of marriage and of title to 
benefices or offices; the condonation of the unjust acquisition of 
property. The Sacred Penitentiary may also be approached, 
even by members of the Oriental rite, for the solution of practi
cal cases of conscience.31 By way of exception, in determined 
cases, its sentences and answers are effective in the external fo
rum.32

In the usual case, the names of the parties involved should not

20 In regard to the special powers and privileges of the Cardinal Penitentiary during the vacancy and in the conclave, cf. the Constitution of Pius XI Quae 
divinitus, March 25, 1935, no. 12 (AAS, XXVII, 97 f.).30 Cf. S. C. Or., July 26, 1930 (AAS, XXII, 394; Bouscaren, op. cit., I, 174).si Can. 258, § 1. 82 Cf. can. 1047.
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be mentioned, but rather fictitious names given. In any case, let
ters may be sent by the petitioner himself or through a priest, but 
an address for the receipt of the answer should be given. The 
letter may be in any language. It should be addressed to “His 
Eminence, the Cardinal Penitentiary” or ‘‘The Sacred Peniten
tiary.” Answers are given without tax.

The answer is generally contained in two envelopes. One is 
addressed to the petitioner or the sender of the request; inside it 
there is another usually addressed to “a prudent confessor among 
those approved.” This envelope is to be brought, sealed, to a 
confessor chosen by the person interested. The confessor reads 
the rescript, explains the conditions to the petitioner, and ex
ecutes the rescript, consulting, if necessary, the Roman Ritual 
(tit. Ill, c. 5). It is usually required that the confessor shall burn 
the rescript within three days, but this does not prevent his re
taining a copy of it for his own guidance. If the confessor seems 
too severe in the penance he imposes, the penitent may reclaim 
the rescript for presentation to another confessor.

In its rescripts the Sacred Penitentiary employs clauses the in
terpretation of which is worthy of notice. They are the following.

Dummodo res sit omnino occulta or dummodo res sit occulta. 
If the former clause is employed, it is required that less than two 
persons qualified to testify shall be acquainted with the matter. 
If the latter, it suffices that, in the place of the petitioner’s resi
dence, the matter is known to only a few persons who can be 
trusted not to divulge it. In this case, too, it suffices that the mat
ter be occult either materially or formally, e.g., either as to the 
external act itself or as to its imputability. Moreover, for this pur
pose, a forgotten fact can be considered occult.

Si ita est. When this clause is employed, the confessor is obliged 
to investigate the truth of the petition of the penitent, though the 
latter is necessarily his sole witness and the confessor is con
strained to believe him.

Audita prius sacramentali confessione. This condition is ful
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filled by the mere confession, though absolution be deferred and 
though the confession itself be sacrilegious.

Imposita gravi poenitentia, imposita gravi et salutari poeni
tentia, or imposita gravi et diuturna poenitentia. The degree of 
severity indicated by these clauses must be observed by the con
fessor, though with allowance for circumstances of age, sex, 
health, and the like.

Dummodo res non sit deducta ad forum contentiosum, a clause 
which automatically invalidates the rescript if the matter is be
fore a tribunal.

Adeat Ordinarium loci or adeat Ordinarium. The ordinary 
who must be approached under the provisions of the latter clause 
is, in the respective case, one of the following: the bishop, the 
vicar capitular or the diocesan administrator, the vicar general, 
the abbot nullius, the prelate nullius, the religious superior; un
der the former clause the religious superior is not included.38

The Sacred Penitentiary enjoys competence also over indul
gences, excepting dogmatic questions affecting them, as well as 
new prayers and devotions, both of which are matters reserved to 
the Holy Office.34

2 is difficult to establish pre
cisely the date of the establishment of this ancient tribunal, 
though its auditors are known to have functioned as early as the * 
twelfth century. They were chosen from among the papal chap- < 
lains for the purpose of preparing cases for the Roman Pontiff’s - 
judgment, and because they heard what later they submitted tos 
the latter’s decision, they were appropriately designated auditors.

As a tribunal with definitive jurisdiction, the Sacred Roman 
Rota was established in the early part of the fourteenth century, 
since its existence is presupposed by the bull Ratio iuris exigit 
(1331) of John XXII. The climax of its power was reached in the

ss Cf. can. 198.
34 Can. 258, § 2. Cf. the important decree of the Sacred Penitentiary, Mqrch 20, 1933 (AAS, XXV [1933], 170 f.). %

3*5



can. 259 THE SACRED CANONS
fifteenth century; afterwards, subsequent to the establishment of 
the sacred congregations, it lost much of its authority and prestige. 
After 1870, it sank almost to complete insignificance. It was again 
given its original importance by Pius X (1908).

The Sacred Roman Rota is a collegiate, ordinary tribunal, 
^Constituted by the Holy See to receive appeals and consisting of 

'a definite number of auditors, presided over by a dean, who holds 
first place among equals.35

77i<?E Y/2r7mg^^Q5Zo7?^?gna7u73^The nature of the power 
y\of the Supreme Apostolic Signature as constituted by Pius X in 

the Constitution Sapienti consilio (1908), and as possessed by it 
under the Code, differs widely from that enjoyed by it in the past, 
as Pius X pointed out in the words, “sed hoc tribunal Signaturae 
Apostolicae potius instituere quam restituere.” It is the supreme 
court of the Catholic Church, consisting of several cardinals, one 
of whom holds the office of its prefect.30

With the exception of causes pertaining to the Holy Office and 
the Sacred Congregation of Rites, all causes requiring judicial 
procedure are required to be heard and decided by either the 
Sacred Roman Rota or the Supreme Apostolic Signature in ac

cordance with the norms laid down in canons 1598-1605.37

article in

( Offices of the Roman CurtaS

Canons 260-264

Division. The third category of departments of the Roman 
Curia is that of its offices, the functions of which are ministerial 
for the most part. They are five in number: the Apostolic Chan
cery, the Apostolic Datary, the Apostolic Chamber, the Secre
tariate of State, and the Secretariates of Briefs to Princes and 
Latin Letters. The first of these is the oldest; the Secretariate of

35 Cf. can. 1598, § 1.  Cf. can. 1602.  Can. 259.30 87
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State, the most important. A separate canon of this article is de
voted to the individual offices as just enumerated.

260. fl he Apostolic ChanceryfThe precise date of the institu
tion of this office is not recorded, though it existed in the earliest 
centuries. The term “chancellor,” adopted from the civil law, 
appeared in canon law, according to some canonists in the elev
enth century, according to others, in the ninth, and was used to 
designate an office entrusted to a cardinal. Richard Cardinal 
Petroni, however, former vice-chancellor, appointed chancellor 
in 1298 by Boniface VIII (1294-1303), continued to sign docu
ments with his former title of vice-chancellor, and his successors 
did likewise, a practice that was abrogated by the reform of Pius X 
(1908), who restored the title of chancellor to the cardinal in 
charge of the chancery, a provision retained by the Code.

The Apostolic Chancery is the office authorized to draft pontifi
cal letters in the solemn form of bulls which record appointments 
to benefices and offices made in the consistory, as well as the es
tablishment of new ecclesiastical provinces, dioceses, and chap
ters, and other matters of similar import. The letters, drafted on 
parchment, are called bulls from the seal (b ullum) attached to 
them, and are begun with the name of the Roman Pontiff and the 
words “Servus Servorum Dei.” In matters within the competence 
of the Sacred Consistorial Congregation, the mandate of the latter 
is required for their drafting; otherwise the special command of 
the Roman Pontiff.38

The jurisdiction of the cardinal chancellor expires with the 
death of the Roman Pontiff.

261J The Apostolic DataryjThis office originated in the thir
teenth century as a special section of the Apostolic Chancery for 
the purpose of preparing and dating letters of favor. From this 
function its name “datary”)was derived. Its province was gradu
ally widened in the course of centuries, so that from the pontifi
cate of Martin V (1417-31) to that of Pius VII (1800-23) it issued

88 Can. 260, §§ 1, 2.
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so many such letters that the copies fill 6,690 volumes still pre
served in its archives..This extensive power was notably restricted 
by Pius X (1908).

At the present time the Apostolic Datary functions under the 
presidency of the cardinal datary in matters pertaining to the 
appointment to/benefices reserved to the Holy See not made in 
the consistory. Thus it investigates the fitness of candidates, grants 
exemptions from requisite qualities, prepares the letters of their 
appointment, and provides for pensions and taxes imposed by the 
Roman Pontiff in making the appointment.39

The office of the cardinal datary becomes vacant with the 
vacancy of the Holy See. ________

262. frhe Apostolic Chamber (Camera)| The cardinal to 
whom the custody of the papal treasury was entrusted was first 
called “Domini Papae Camerarius” in the eleventh century. Dur
ing the period of the temporal power of the Roman Pontiff, the 
province of the office over which the “cardinal camerlengo” pre
sided was very wide, but it was also notably restricted by Pius X

^.At the present time the Apostolic Chamber administers the 
'^Vemporal property and rights of the Holy See, especially during^
a vacancy, during which the regulations provided in the Con-0'’ 
stitution Vacantis Apostolicae Sedis must be strictly observed.40

263. |The Secretariate of State! This office had its origin in the 
sixteenth century with the creation of the post of Cardinal 
Nephew whom the Roman Pontiffs made the channel for the 
execution of important business, especially diplomatic negotia
tions. The position of Cardinal Secretary of State supplanted that 
of the Cardinal Nephew when the bull Romanum decet Ponti
ficem (1692) of Innocent XII (1691-1700) abolished the custom

39 Can. 261. Cf. can. 1435 f°r ^e nature of these non-consistorial benefices 
reserved to the Apostolic Datary.

40 Can. 262. The Constitution of Pius XII Vacantis Apostolicae Sedis of De
cember 8, 1945, supersedes the Constitution of Pius X Vacante Sede Apostolica 
Cf. AAS, XXXVIII (1946), 65-99. 
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which associated the nephew of the Roman Pontiff with the power 
of his uncle.

At the present time, the office of the Secretariate of State func
tions under the presidency of the Cardinal Secretary of State. It 
operates in three sections:

a) one, directed by the Secretary of the Sacred Congregation w 
for Extraordinary Ecclesiastical Affairs, deals with questions  
submitted to it by the latter in accordance with canon 255, i.e., 
negotiation with civil governments in the establishment and divi
sion of dioceses and in the filling of vacant sees, as well as other 
matters connected with civil law or concordats:

*

b) a second section, directed by the Substitute of the Secre
tariate of State, deals with routine matters, e.g., replies to messages 
of loyalty and congratulation sent to the Roman Pontiff; the 
bestowal of pontifical honors and distinctions on clerics and lay 
persons; appointments to the papal diplomatic corps; and the 
custody and use of the cipher (code) reserved for the secret mes
sages between the Holy See and its representatives;

c) a third section, directed by the Chancellor of Apostolic 
Briefs, is charged with the drafting of papal briefs.41

41 Can. 263. 42 Can. 264.43 C£. Vermeersch-Creusen, Epitome, I, no. 373.

264. The Secretariates for Brief^^Prince^and Latin Letters, 
functioning under the presidency of two prelates in drafting in 
Latin those documents entrusted to them by the Roman Pontiff.42

Offices not mentioned in the Code. Among the offices of the 
Holy See not specifically mentioned in the Code are the follow
ing.

1) The Congregation of the Venerable Edifice of St. Peter’s, 
which cares for the Basilica and shares with the Sacred Congre
gation of the Council the faculty to reduce the obligations of cele
brating Mass.43

2) The Commission for Russia, formerly attached to the Sa
cred Congregation for the Oriental Church, then given its inde
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pendence,44 and later attached to the Sacred Congregation for 
Extraordinary Ecclesiastical Affairs.45

The PontificalRIommission for the Interpretation of the Can
ons of the Codel46 and the jBiblical Commissioni47 are not usually 
regarded as belonging to the Roman Curia.

Worthy of mention also is the Vulgate Commission, now 
merged with the monastery of St. Jerome in Rome.48

The diocese of the Roman Pontiff is governed by the Vicariate 
of the City (Vicariatus Urbis), under the jurisdiction of the Car
dinal Vicar, assisted by various persons and offices. A special vicar 
general exercises authority in Vatican City.49

chapter v

Legates of the Roman Pontiff

Canons 265-270

Division. This chapter consists of six canons of which the first 
(can. 265) asserts the right of the Roman Pontiff to send legates 
anywhere in the world. Canon 266 defines the status of a legate 
a latere, and canon 267 distinguishes between the respective status 
of an apostolic nuncio or internuncio and an apostolic delegate. 
Canon 268 indicates the way in which the incumbency of the

44 Pius XI, motu propr. Inde ab inito, April 6, 1930 (AAS, XXII, 153; Bouscaren, 
op. cit., I, 172).45 Pius XI, motu proprio Quam sollicita, Dec. 21, 1934 (AAS, XXVII [1935]» 65; Bouscaren, op. cit., II, no).40 Benedict XV, motu proprio Cum iuris canonici, Sept. 15, 1917 (AAS, IX, 483), printed also at the beginning of the official edition of the Code.4* Established by Leo XIII, Oct. 30, 1902 (litt. ap. Vigilantiae; Fontes, no. 649), for the study and the interpretation of Holy Scripture. Cf. Bouscaren, op. cit., I, 619, 672.48 Pius XI, const. Inter praecipuas, June 15, 1933 (^^5, XXVI [1934], 85). It is composed of Benedictine monks, and its purpose is to restore the Vulgate Version.40 Cf. Pius XI, const. Ex Lateranensi pacto, May 30, 1929 (AAS, XXI [1929], 309).
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respective post comes to an end; canon 269 provides for the rela
tion of the incumbents with local ordinaries; and canon 270 de
fines the limitations of the title of apostolic legate attached to a 
see.

265. The Roman Pontiff’s right to send legates. The Roman 
Pontiff has the right, independent of any civil authority, to send 
legates with or without ecclesiastical jurisdiction into every part 
of the world.1 This right is but the logical corollary of the ordi
nary and immediate jurisdiction enjoyed by the Roman Pontiff 
over all members of the Church, inclusive of the hierarchy.

Pius VI (1775-99) vigorously asserted this right in 1787 in his 
reply to a group of archbishops in Germany who were opposed 
to the opening of an Apostolic nunciature in their country. The 
Pope declared that the Roman Pontiff has the right to send legates 
“by the very reason and nature of the primacy; by the constant 
practice of the Church even from the earliest ages; by the author
ity of ecclesiastical and civil laws, and by the common teaching 
of canonists and jurists.” 2

266-267. Classification of legates. Apostolic legates do not all 
have the same status or the same function. One who is a legatepz 
latere'is sent with this title as an alter ego of the Roman Pontiff." 
enjoying precisely that authority determined by the Roman Pon
tiff in the particular case.3 One who is a Inuncio or an internunciq 
is charged with the twofold task of fostering relations between 
the Apostolic See and the civil governments to which they are 
accredited and of observing and reporting on the condition of the 
Church in the territory assigned them, to which ordinary powers 
there are usually joined certain delegated faculties. Only the 
second of the tasks just mentioned pertains to one who is anfcpus- 
Tolic delegate! and he is not accredited to a civil government: be
sides his ordinary power, generally certain delegated faculties 
are granted him.4

1 Can. 265.2Cf. Baart, The Roman Court (4th ed., New York: Pustet, 1899), pp. 281 f.8 Can. 266. < Can. 267, §§ 1, 2.
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The rank of a nuncio is that of ambassador and he enjoys, since 
the Congress of Vienna (1814), the privilege of dean of the diplo
matic corps and precedence over all other diplomatic representa
tives in the country to which he is accredited. The rank of an 
intemuncio is considered, in practice, the equivalent of that of 
minister. Both the nuncio and the internuncio, as well as the 
apostolic delegate, are designatedAfegflfi missi.

Legati nati are residential bishops in primatial sees to the in
cumbents of which in the past belonged extensive delegated pow
ers in certain dioceses and provinces, enjoying at the present time, 
as a rule, no more than the title and a prerogative of honor?

268. Cessation of office. The office of legates with all the fac
ulties granted them does not expire with the vacancy nF rhe 
Apostolic See, unless otherwise provided in the apostolic letters. 
It ceases, however, if the mandate is fulfilled, by revocation of 
which they have notice, and by their resignation accepted by the 
Roman Pontiff.6

269. Papal legates and local ordinaries. Papal legates must 
leave to local ordinaries the free exercise of their jurisdiction, 
but they enjoy precedence over those that are not cardinals, 
even though the legates lack episcopal consecration. If they possess 
the episcopal character they can, without the permission of the 
local ordinary, bless the faithful and perform the divine offices 
pontifically with the throne and crozier in all churches except 
the cathedral.  Of course, these privileges may be enjoyed only 
within the territory assigned them; but within that territory, they 
may be enjoyed even in the churches of exempt religious.

7

270. Honorary legates. Bishops who by reason of their see 
retain the title of apostolic legates possess no rights derived from 
it.8

8 Cf. can. 271. «Can. 268, §§ 1, 2. TCan. 269, §§ 1-3. 8 Can. 270.
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CHAPTER VI

Patriarchs, Primates, Metropolitans

Canons 271-280

Division. After setting forth general notions regarding these 
offices (can. 271, 272), this chapter treats of the office and the rights 
of a metropolitan (can. 273, 274), the pallium (can. 275-279), 
and precedence (can. 280).

Although according to divine law all bishops enjoy equal power 
of order and jurisdiction subordinate to the Roman Pontiff, who 
possesses ordinary and immediate episcopal jurisdiction over the 
universal Church, nevertheless according to canon law there exist 
certain degrees of superiority among bishops, namely, those of 
metropolitan, primate, and patriarch.

271. Extent of prerogative of patriarch and primate. The ti
tle of patriarch or of primate carries with it no special jurisdic
tion, except the prerogative of honor and the right of precedence 
according to canon 280, unless it is otherwise apparent in virtue 
of particular law.1 The order of precedence is the following: a 
patriarch precedes a primate, a primate precedes a metropolitan, 
and a metropolitan precedes a bishop. But a residential bishop 
yields precedence in his own diocese to none of these prelates ex
cept his own metropolitan.

A. Patriarchs. In the first centuries there were in the Church 
three patriarchs, the incumbents of the sees associated with 
St. Peter, i.e., Rome, Alexandria, and Antioch. The dignity was 
later granted the sees of Jerusalem and Constantinople. These 
were the five major patriarchates as opposed to the minor patri
archates attached to the following sees: Venice (to which it was 
transferred from Grado and Aquileia), Lisbon, the West Indies 
(of which a Spanish prelate always receives the title), the East

1 Can. 271.
3«3



can. 272 THE SACRED CANONS

Indies (attached to the see of Goa), Cilicia (of the Armenians), 
and Babylon (of the Chaldeans).

Among the patriarchs of the Latin rite, those of Constantinople, 
Alexandria, and Antioch are merely titular. They reside in Rome 
without jurisdiction. They do not wear the pallium. The patri
arch of the West Indies resides in Spain. The other patriarchs re
side in their sees, and they likewise enjoy the jurisdiction of met
ropolitans.

B. Primates. The primatial dignity, attached in the course of 
time to certain sees, gave their incumbents ordinary jurisdiction 
over a group of metropolitans. Primates were also called legati 
nati, legati apostolici. Primatial sees still exist in Belgium (Ma- 
lines), Austria (Salzburg), Spain (Toledo), and Hungary (Gran). 
The primatial sees in France were suppressed in 1801, though the 
title has historically been retained by the bishop of Lyons.1 2 In 
1956, Quebec was made honorary primatial see of Canada. At 
the present time, only the Archbishop of Gran, the primate of 
Hungary, enjoys any jurisdiction in virtue of such dignity.

1 Vermeersch-Creusen, Epitome, I, no. 388. • Can. 272.
4 Every metropolitan is an archbishop (except the metropolitan of the Roman 

province, the bishop of Rome), but not vice versa; for some archbishops are
titular archbishops only, and some residential archbishops enjoy no jurisdiction
over suffragans, e.g., the incumbent of the See of Washington, D.C.

5 Can. 273.

272. The metropolitan as head of a province. A metropolitan 
or archbishop presides over an ecclesiastical province, and his 
dignity is connected with an episcopal see determined or ap
proved by the Roman Pontiff.3

A metropolitan is therefore a bishop enjoying some degree of 
actual jurisdiction over the suffragan bishops of an ecclesiastical 
province.4 5

273. A metropolitan’s rights and duties in his own diocese. 
Without prejudice to canons 275-280, a metropolitan has in his 
own diocese the same duties and rights as a bishop in his.B

274. A metropolitan’s rights in dioceses suffragan to him.
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A metropolitan has only the following rights in the dioceses that. 
are suffragan to him.

The right to confer benefices on those presented by persons 
possessing the ius patronatus, if the suffragan bishop, without the 
excuse of a justifying impediment, fails to do so within the time 
fixed by law, i.e., within two months of the act of presentation.® 4

b) The right of granting an indulgence of two hundred days, 
as in his own archdiocese.7

c) The right to name the vicar capitular (diocesan adminis- 
trator) if the cathedral chapter (the board of diocesan consultors) 
has neglected to elect him within eight days from the time it has 
received notice of the vacancy of the see.8

d) The right to watch that faith be preserved and ecclesiastical 
discipline diligently observed, and to inform the Roman Pontiff 
of abuses.

e) The right to make a canonical visitation, if the suffragan 
has neglected it, provided that the reason for it has been previ
ously approved by the Apostolic See; in the course of the visita
tion he may preach, hear confessions, and absolve even from sins 
reserved to the bishop, as well as investigate the habits and the 
reputation of the clergy, reporting the unworthy to their bishops 
for punishment, with the further faculty of punishing even with 
censures notorious crimes and public or notorious offenses com
mitted against his person or his suite.

f) The right to perform pontifical ceremonies, in the same 
manner as a bishop in his own diocese, and in all the churches, 
including those exempt and the cathedral, in the latter case with 
due notification of the bishop, as well as the right to bless the 
people and to have his cross carried before him. But other actions 
implying jurisdiction are not conceded him.

« Cf. can. 1467.
7 The quantity of the indulgence permitted the metropolitan has been in

creased from 100 to 200 days in virtue of a concession of Pius XII through a 
decree of the Sacred Penitentiary of July 20, 1942 (AAS, XXXIV, 240; The 
Jurist, III [1943], 157). 8 Cf. can. 432, § 2.
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g) The right to receive, in accordance with canon 1594, § 1. 
appeals from definitive sentences or interlocutory sentences pos
sessing the force of definitive ones which have been handed down 
in the courts of his suffragans.

h) The right to decide in first instance controversies concern
ing the personal property, episcopal revenue, and the rights of 
suffragan bishops or rights or property of suffragan Curias, when 
cases involving these issues are referred to him in accordance with 
canon 1572, § 2.9

275-279. The baliium jBesides the right, within the limits of 
his jurisdiction and in the suffragan dioceses, of having his cross 
carried before him, except in the presence of a cardinal,10 a met
ropolitan has the right to wear the pallium. In its modern form, 
the pallium in the Latin Church is “a circular band, about two 
inches wide, worn about the neck, breast, and shoulders, and 
having two pendants, one hanging down in front and the other 
behind. It is set with six black crosses of silk, one each on the 
breast and back, one on each shoulder, and one on each pendant. 
It is worn over the chasuble.” 11

The pallium is a symbol of the super-episcopal jurisdiction 
given the metropolitan by the Roman Pontiff. Even bishops are, 
however, sometimes given the pallium as a token of benevolence 
and as an honor only.

The wool of which the pallium is composed is taken from lambs 
blessed each year in Rome on the feast of St. Agnes in the basilica 
dedicated to her on the Via Nomentana. The palliums themselves 
are blessed by the Roman Pontiff on the eve of the feast of SS. 
Peter and Paul. Thereafter they are kept near the tomb of St. 
Peter, from which place they are taken (de corpore Sancti Petri)

• Can. 274. 10 Vermeersch-Creusen, op. cit., I, no. 392.11 Augustine, Commentary, II, on can. 275. In ancient times there were only four crosses on the pallium, and their color was red, as it is at the present time on the pallium given by the Oriental patriarchs to their metropolitans, after the former have themselves received the Latin pallium from the Roman Pontiff; cf. Ojetti, Synopsis, s.v. Pallium; Feneres, Institutiones, I, no. 577.
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by the dean of the Sacred Roman Rota and given for imposition 
to the Roman Pontiff himself, in the case of a cardinal, or to the 
senior cardinal deacon, in the case of other prelates.12

12 Cf. Benedict XIV, const. Rerum ecclesiasticarum, Aug. 12, 1748; Fontes,no. 390. 13 Can. 275.14 Can. 276; cf. Pontificale Rom., tit. De pallio; Caeremoniale Episcopor., lib.1, cap. 16, no. 4. 16 Beste, Introductio in Codicem, on can. 276.10 Can. 277. 1T Can. 278. 18 Can. 279.
19 Caeremoniale Episcopor., lib. 1, cap. 16, nos. 6 f.
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A metropolitan is obliged, either in person or by proxy, to ask 
the Roman Pontiff for the pallium within three months from the 
date of his consecration or, if already consecrated, from the date 
of his canonical promotion in the consistory.13

Before the imposition of the pallium it is illicit for the met
ropolitan to perform any act of jurisdiction that belongs to his 
office as metropolitan or any act of the episcopal order which, ac
cording to the norms of the liturgy, requires the use of the pal
lium.14 These acts may be performed, however, on days on which 
the use of the pallium is forbidden, even within the province of 
the metropolitan.15

A metropolitan may use the pallium in every church of his 
province, though it be exempt, in the solemn celebration of the 
Mass on the days mentioned in the Pontificale Romanum and on 
others through special concession granted in his favor, but not 
outside his province even with the consent of the local ordinary.1"

Since the pallium denotes a prerogative that is both personal 
and local (i.e., connected with the see), if a metropolitan loses his 
pallium or is transferred to another archiepiscopal see, he must 
obtain another pallium.17

The pallium can neither be lent nor given away nor left to any
one after death, but all palliums received by a metropolitan are 
to be buried with him; 18 the last pallium placed over the chasuble 
of the deceased metropolitan, the others, folded, under his head.10

28o\ Precedence. A patriarch takes precedence over a primate, 
a primate over an archbishop, an archbishop over a bishop; in his
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own diocese, however, a bishop precedes every other prelate who 
is not a cardinal or an apostolic legate or his metropolitan.20

CHAPTER VII

Plenary and Provincial Councils

Canons 281-292

Division. This chapter lays down norms for plenary councils 
in canons 281, 282; for provincial councils in canons 283-86; for 
both in canons 287-91; and treats of conferences of bishops in 
canon 292.________

A Iblenary council} denotes a meeting of the ordinaries of several 
ecclesiastical provinces under the presidency of a delegate of the 
Holy See. A ^provincial counciAdenotes a meeting of the ordinaries 
of an ecclesiastical province under the presidency of the metro
politan or the senior bishop. Alnahonal coiincitjdenotes a plenary 
council attended by the ordinaries of all the ecclesiastical prov

inces of a whole nation.
In the United States the first provincial council was held in 

Baltimore in 1829, followed by six others at intervals of approxi
mately three years until the last in 1849. In 1852 the first national 
or plenary council was convoked by the archbishop of Baltimore, 
Francis P. Kenrick, in his capacity of apostolic delegate of Pius 
IX (1846-78). The second followed fourteen years later, and the 
last was held in 1884 under the presidency of Archbishop James 
Gibbons (later Cardinal) of the see of Baltimore, acting as apos
tolic delegate.1

281-282. Plenary councils. The ordinaries of several ecclesi
astical provinces may meet in a plenary council, but they must 
obtain previously the permission of the Roman Pontiff, who will 
designate a legate to convoke and preside over the council.2

20 Can. 280; cf. can. 347. 1 Augustine, Commentary, II, 298.2 Can. 281.
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282. Besides the apostolic legate, the following are obliged to 
attend a plenary council, in the deliberations of which they en
joy a deciding vote: metropolitans, residential bishops, apostolic 
administrators of dioceses, abbots nullius, prelates nullius, vicars 
apostolic, prefects apostolic, and vicars capitular (diocesan ad
ministrators) . Metropolitans and residential bishops may send, 
if they choose, their auxiliary bishops or coadjutor bishops. If 
titular bishops residing in the territory are summoned by the 
apostolic legate in accordance with his instructions, they are 
also obliged to attend and they are entitled to a deciding vote, 
unless it is otherwise determined in the summons. Other mem
bers of both the secular and the regular clergy, if invited to the 
council, enjoy only a consultive vote.8

283-286. Provincial councils. In every ecclesiastical province 
a provincial council must be held at least every twenty years; 4 
it is convoked by the metropolitan, who presides over it, but if 
he is legitimately prevented from acting or the metropolitan see 
is vacant, the suffragan bishop who is senior by reason of his 
promotion to a suffragan see acts in his place. He who convokes 
the council selects the place where it is to be held, after hearing 
all who are obliged to attend it with the right to a deciding vote; 
if there is no serious reason to the contrary, the metropolitan 
church should be preferred.5

Bishops who are not subject to a metropolitan, abbots nullius, 
prelates nullius, and archbishops who have no suffragans, should, 
if they have not already done so, choose once for all with the ap-

8 Can. 282, §§ 1-3. Augustine (op. cit., II, on can. 282), wondering why superiors 
general of exempt clerical institutes and abbots president of monastic congre
gations are excluded from the right of attending a plenary council, holds that 
“where there is no right, there is no obligation [to attend], although an invitation 
might be tendered”; but Coronata (Institutiones, I, no. 369, note) explains the 
exclusion on the ground that a plenary council discusses and decides matters 
concerning a particular territory and not those pertaining to religion in its uni
versal sense, and holds that a major religious superior would act imprudently 
in refusing to attend the council if invited by the apostolic legate. Cf. Cocchi, 
Commentarium, III, no. 221; Beste, Introductio in Codicem, on can. 282, § 1.

4 Can. 283. 5 Can. 284.
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proval of the Holy See one of the neighboring metropolitans as 
him whose provincial council they will attend, the decrees of 
which they will observe and enforce in the territory subject to 
them.6 This choice, once legitimately made, cannot be changed, 
and the resulting obligation to attend the provincial council and 
to obey its enactments is a serious one.7

Besides the bishops, abbots nullius, prelates nullius, and arch
bishops just mentioned, all the suffragan bishops and all those 
enumerated in canon 282, § 1 (apostolic administrators, vicars 
apostolic, prefects apostolic, vicars capitular [diocesan adminis
trators]), must be summoned to the council and they must attend 
it, enjoying the right to a deciding vote. Titular bishops residing 
in the territory of the province may be summoned to the council 
by the presiding officer with the consent of a majority of the 
fathers of the council who have a deciding vote, and when invited, 
unless otherwise provided, they enjoy a deciding vote.

The cathedral chapters or the diocesan consultors of the dio
ceses the ordinaries of which are to be summoned to the council, 
shall be invited to attend it; and upon being invited, they shall 
send two members of the chapter or two diocesan consultors, 
chosen in assembly, but these enjoy only a consultive vote.

The major superiors of clerical exempt institutes and of mo
nastic congregations who reside in the province are to be invited 
and they are obliged to attend it or to send notice to it of a justi
fying reason which prevents their attendance; but even these 
prelates, as well as all other members of the clergy, regular and 
secular, who may be invited to the council, enjoy only a consultive 
vote.8

287-291. Norms common to plenary and provincial councils. 
They who are obliged to attend either a plenary or a provincial 
council, enjoying a deciding vote, shall, if prevented from attend
ing, send a proxy and give adequate grounds for justifying their

• Can. 285. T Augustine, op. cit., II, on can. 285. • Can. 286.
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absence. If the proxy is one of the fathers enjoying a deciding 
vote, he possesses still but one vote; if he is not, his vote is only 
consultive?

The presiding officer of either a plenary or a provincial coun
cil establishes the order of business and opens, transfers, adjourns, 
and closes the council; however, in the case of a provincial coun
cil, he needs the consent of the fathers for these acts.10

Once a plenary or a provincial council has been opened, they 
who are required to attend may not leave, unless a justifying cause 
intervene which is recognized as such by the papal legate or the 
fathers of the provincial council.11

The fathers of a plenary or a provincial council shall diligently 
investigate needs, and provide appropriate measures, in regard 
to the fostering of the faith, the safeguarding of good morals, the 
correction of abuses, the settling of controversies, the maintenace 
or the introduction of uniform observances, and tvhatever else 
may appear opportune in reference to the needs of their terri
tory.12

A plenary or a provincial council cannot enact decrees rnn. 
trary to the common law, and it should not enact too many decrees 
of any kind. It cannot issue dogmatic definitions or decide doc
trinal or theological controversies. But it can emphasize defini
tions of faith already made by the Roman Pontiff, as well as 
explain, defend, and commend them. It can also settle disciplinary 
questions, e.g., affecting education in seminaries and other 
schools, the administration of the sacraments, the organization of 
Catholic Action, the active participation of the faithful in divine 
worship, and the habits of the clergy.

After the close of a plenary or a provincial council, its presiding 
officer shall send all its acts and decrees to the Holy See, and they 
must not be promulgated until the Sacred Congregation of the 
Council has examined and inspected them; the method of pro-

• Can. 287. 10 Can. 288. 11 Can. 289. 12 Can. 290.
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mulgation as well as the date on which they commence binding is 
left to the decision of the fathers of the council.13

18 Can. 291, § 1. 14 Cf. can. 252, § 2. 18 Can. 291, § 2.18 Coronata, op. cit., I, no. 369; Augustine (op. cit., II, on can. 291) is more strict.

The Sacred Congregation of the Council is competent for the 
examination and the inspection of the acts and decrees of councils 
held in territories subject to the Sacred Consistorial Congrega
tion; for mission territory, this competence belongs to the Sacred 
Congregation for the Propagation of the Faith.14

There are three ways in which the Holy See gives recognition 
to the decrees of plenary and provincial councils.

a) Simplex recognitio. This is the usual form, consisting merely 
in the inspection of the acts and their correction when neces
sary, without any sort of positive sanction superadded to them.

b) Confirmatio in forma communi. By this confirmation the 
Holy See declares that in the acts of the council nothing censur
able was found. This declaration gives them additional extrinsic 
authority. However, they remain conciliar acts, not papal enact
ments. Should any of them be invalid, they are not thus validated.

c) Confirmatio in forma specifica. This is a positive form of 
approval. It is given motu proprio and ex certa scientia, confer
ring on the conciliar acts the authority of papal enactments.

The decrees of a plenary or a provincial council, on due pro
mulgation, are obligatory throughout the territory for which they 
were enacted, and local ordinaries cannot dispense from them ex
cept in particular cases and for a just cause.15 The territory thus 
affected includes all the dioceses and other localities the local 
ordinaries of which were invited to the council, even though the 
latter may not actually have attended it. The interpretation of 
the decrees pertains to the council itself, unless they were con
firmed in forma specifica.10

Local ordinaries may dispense even a whole diocese from the 
decrees of a plenary or a provincial council, provided the dispen-
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sation be limited as to time, and they can dispense individuals 
perpetually.17

The restriction of the power of dispensation rests on the fact 
that the authority of a plenary or a provincial council exceeds 
that of local ordinaries as such; their associate power in council 
is not an arithmetical addition to their individual power, but a 
participation in the primacy of the Roman Pontiff.18 In view of 
this, a dispensation from an enactment of a plenary or a provincial 
council is governed by the general principle set forth in canon 84, 
§ 1, i.e., if granted without a just cause, it is not only illicit but 
also invalid.

The power of dispensation from these enactments may be dele
gated by local ordinaries, since it is attached to their office.10

292. Conferences of bishops. Unless the Holy See has other
wise provided in reference to particular territories, all local ordi
naries of every ecclesiastical province (including the independent 
archbishops and bishops, as well as abbots nullius and prelates 
nullius, as enumerated in canon 285) shall meet at least every 
five years at the residence of the metropolitan or of one of the 
suffragan bishops, to discuss matters affecting the fostering of 
religion in their dioceses and to prepare questions for considera
tion in a future provincial council. At each conference they shall 
fix the place of the next meeting.20

In the United States the hierarchy meets every year, usually in 
Washington, D.C.

CHAPTER VIII

Vicars and Prefects Apostolic

Canons 293-311

Division. After setting forth certain preliminary notions (can. 
293), this chapter proceeds to deal with the rights of vicars and

17 Coronata, op. cit., I, no. 369. 18 Ibid., no. 367.10 Beste, op. cit., on can. 291, § 2. 20 Can. 292, §§ 1-3.
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prefects apostolic (can. 294-98); the obligations of vicars and 
prefects apostolic (can. 299-306); the dismissal of missioners (can.
307) ; the honorary rights of vicars and prefects apostolic (can.
308) ; and the coadjutors and successors of vicars and prefects 
apostolic (can. 309-11).

293. Preliminary concepts. Three steps are usually taken in 
the organization of mission territory before it is divided into dio- 
ceses.

a) The process begins with the establishment of a simple mis
sion subject to the mission Vs superior.

b) Subsequently a prefecture apostolic is established subject 
to a prefect apostolic.

c) Finally a vicariate apnsmlir is established subject to a vicar 
apostolic.

Ordinarily a vicar apostolic is a titular bishop and his vicariate 
enjoys an organization that is nearer completion than is a prefec
ture apostolic. Prefects apostolic receive no episcopal consecra
tion.

1. Both vicars apostolic and prefects apostolic are chosen ex
clusively by the Holy See  through the Sacred Congregation for 
the Propagation of the Faith, and they discharge the duties of 
their offices in the name of the Roman Pontiff. Therefore their 
jurisdiction, though ordinary, is vicarious, not proper. It is per
manently attached to their office by special provision of the law 
(and thus is ordinary), but is exercised in the name and by the 

authority of the Roman Pontiff, of whom they are vicars in the 
territories assigned to them. Residential bishops, on the con
trary, though subject to the Roman Pontiff, are not his vicars, but 
govern their dioceses in their own name.

1

2
2. Vicars and prefects apostolic take possession of their terri

tories by presenting, in person or by proxy, to the cleric governing 

1 Can. 293, § 1. Newly elected vicars and prefects apostolic are required to make a profession of faith before a delegate of the Holy See; can. 1406, § 1, 3®.« Cocchi, op. cit., IH, no. 225.
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the district according to canon 30g during its vacancy, either 
apostolic letters, in the case of vicars apostolic, or, in the case of 
prefects apostolic, the decree or letters patent of the Sacred Con
gregation for the Propagation of the Faith.3

294-298. Rights of vicars and prefects apostolic. In regard to 
the power of jurisdiction, vicars and prefects apostolic enjoy, in 
their respective territories, the same rights and faculties as resi
dential bishops in their dioceses, in the absence of reservation 
by the Holy See. In regard to the power of orders, within their 
own territories and for the duration of their office, they may, even 
though lacking the episcopal character, impart all blessings re
served to bishops with the exception of the pontifical blessing 
(imparted with a threefold sign of the cross); consecrate chalices, 
patens, and portable altars with the oils blessed by a bishop; grant 
indulgences of one hundred days;4 administer confirmation in 
accordance with canon 782, §3; and confer tonsure and minor 
orders in accordance with canon 957, § 2,6 i.e., on their subjects 
and on those who are not their subjects if the latter present legiti
mate dimissorial letters.

The acts of consecration, confirmation and ordination per
formed by vicars and prefects apostolic who lack the episcopal 
character are invalid in the following circumstances: if performed 
outside their respective territories; or after the expiration of 
their term of office; or without holy oils blessed by a bishop. 
Indulgences likewise are valid only when granted by them 
within their respective territories and during their term of of
fice.0

Vicars and prefects apostolic may and must demand of all mis- 
sioners, including religious, proper credentials explaining their 
mission, destination, authorization, and appointment; should

8 Can. 293, § 2.* The quantity of the indulgence has been increased in virtue of a grant of Pius XII. Cf. S. Poenit., July 20, 1942 (AAS, XXXIV, 240); The Jurist, III (1943), 157. 8 Cf. Ayrinhac, op. cit., no. 97.« Can. 294, §§ 1, 2.
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they be refused, they shall forbid the missioners the exercise of 
any functions of the sacred ministry.

In order to exercise the sacred ministry, all missioners, in
cluding regulars, must obtain the permission of the vicars or the 
prefects apostolic; and this permission should not be refused 
except in individual cases and for a grave reason.7 This permis
sion is necessary even when a religious institute is established 
in missionary territory; even then regulars lack authorization that 
would exempt them from it.8

7 Can. 295, §§ 1, 2. «Vermeersch-Creusen, Epitome, I, no. 408.• Can. 296, §§ 1, 2. 10 Can. 297.
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Likewise all missioners, even regulars, are subject to the juris
diction, visitation, and correction of the vicar or prefect apostolic 
in matters affecting the government of the mission, the care of 
souls, the administration of the sacraments, the direction of 
schools, donations given the mission, and the execution of pious 
legacies made in its favor.

In matters affecting their life as religious, however, the vicar 
or the prefect apostolic has no right to intervene, since religious 
discipline is subject to the authority of the religious superior. 
Should a controversy arise, however, involving a command of a 
vicar or a prefect apostolic and a command of a religious superior, 
the former must prevail, without prejudice to the right of re
course to the Holy See and to special statutes approved by the 
Holy See, but only in devolutivo, i.e., with requisite obedience 
while the recourse is pending.9

Moreover, a vicar or a prefect apostolic may compel religious, 
including those who are exempt, to perform pastoral work, sub
ject to the following limitations:

a) their cooperation must be needed because of a lack of a 
sufficient number of secular priests;

b) the respective religious superiors must be consulted;
c) and there must be no infringement of particular statutes 

approved by the Holy See.10
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In the case of a conflict involving the care of souls and affecting 
individual missioners, two or more religious institutes, or mis- 
sioners and any other persons, it appertains to the vicar or the 
prefect apostolic to effect a settlement, even to the extent, if need 
be, of imposing his own judgment on the parties concerned, 
though the latter do not lose the right, while obeying his com
mand (in devolutivo), of taking recourse to the Holy See.11

299-307. Obligations of vicars apostolic and prefects apostolic.
Visitatio ad limina. Vicars apostolic (not prefects apostolic) 

are obliged, as are residential bishops according to canon 341, to 
visit the tombs of the apostles Peter and Paul; but if a serious ob
stacle prevents them from complying personally with this obliga
tion, they can do so through a proxy, even one residing in Rome.12

Report to the Holy See. Vicars and prefects apostolic (as well 
as superiors of missions not yet established as vicariates or prefec
tures apostolic) 13 are bound every five years to send an accurate 
report to the Holy See in reference to all matters affecting their 
pastoral office,14 according to the form prepared by the Sacred 
Congregation for the Propagation of the Faith.16 This written 
report must be signed by the vicar or the prefect apostolic (or 
the superior of the mission in a respective case) and by at least 
one of his consul tors.16

Furthermore, at the end of each year, a report must be made 
by them to the Holy See giving the number of converts, the num
ber of those baptized, the number of those receiving the other 
sacraments, and other noteworthy items.17

Residence. Vicars and prefects apostolic are required to reside 
within the territory assigned to them, which, without a grave and 
urgent reason, they may not leave for a notable period (e.g., two 
or three months a year) without consulting the Holy See.18

11 Can. 298. 12 Can. 299.i» Cf. S. C. Prop. Fide, litt., April 16, 1922 (AAS, XIV, 287; Bouscaren, The 
Canon Law Digest, I, 192). 14 Can. 300, § 1.i® Cf. AAS, XIV (1922), 287 f.; Bouscaren, op. cit., I, 192.1« Can. 300, § 1. 17 Ibid., § 2. 1« Can. 301, § 1.
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Visitation of the vicariate or the prefecture. Whenever neces
sary, vicars and prefects apostolic must visit their territory either 
in person or. if prevented from doing this, through a delegate. 
The matters to be inspected on this visitation are those which af
fect faith, good morals, the administration of the sacraments, 
preaching, the observance of feasts, divine worship, the educa
tion of the young, and ecclesiastical discipline.10

The establishing of a council. Vicars and prefects apostolic 
must establish a council consisting of at least three of their more 
mature and experienced missioners, whose opinion they shall ask, 
at least by mail, in more important and difficult matters.20 The 
function of this council is similar to that of the cathedral chapter 
and the board of diocesan consul tors.21

The assembly of the missioners. As far as circumstances permit, 
vicars and prefects apostolic shall gather together once a year, if 
not more frequently, at least the principal missioners of their 
territory, to learn from their experience and advice of means for 
the improvement of the mission.22

Archives. Vicars and prefects apostolic are subject to the laws 
binding bishops as to the establishing of the archives, allowance 
permitted for the needs of diverse persons and places.23

Councils and synods. Likewise the legislation relating to ple
nary and provincial councils as set forth in canons 281-91 is ap
plicable, in a degree proportionate to circumstances, to the 
councils held in territory subject to the Sacred Congregation for 
the Propagation of the Faith; and the provisions of canons 356-62 
regarding diocesan synods are applicable to the synods of vicari
ates and prefectures apostolic; however (a) no definite time is set 
for the convocation of either provincial councils or synods, and 
(b) conciliar decrees, before promulgation, must be inspected, in

i» Ibid., § 2. 20 Can. 302. 21 Cf. can. 423 f.22 Can. 303.23 Can. 304, § 1. Cf. also can. 375-79 and our commentary on these canons.
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the case of the missions, by the Sacred Congregation for the Propa
gation of the Faith.24

Native clergy. Vicars and prefects apostolic are required to pro
vide, under penalty of grave sin (graviter onerata eorum consci
entia) t that, chosen from the native Christians, clerics be properly 
prepared and ordained priests.25 This very grave obligation, al
ways emphasized by the Holy See, is thus given official sanction in 
the Code.20 It restates the practice of the apostles and of the early 
Church.27

The Missa pro populo. Vicars and prefects apostolic are re
quired to offer the Sacrifice of the Mass for the people subject to 
them at least on the following feasts: Christmas, Epiphany, Easter, 
the Ascension, Pentecost, Corpus Christi, the Immaculate Con
ception, the Assumption of the Blessed Virgin, St. Joseph, SS. 
Peter and Paul, and All Saints; the rules laid down in this matter 
in canon 339, §§ 2-6, apply also here.28 Although this obligation 
is both real and personal, nevertheless if a vicar or a prefect apos
tolic who receives no income from his office cannot comply with 
it in person (because, e.g., of illness), he is not bound to offer a 
stipend to another in order to have the obligation fulfilled.20

The dismissal of missioners. As a rule, vicars and prefects apos
tolic are not permitted without consulting the Holy See to grant

2*  Can. 304, § 2. Note that in connection with synods in mission countries, the 
Code does not mention prefectures apostolic, but only vicariates apostolic; it does 
not follow, however, from this silence that a prefect apostolic is forbidden to con
voke a synod in his territory. Coronata, Institutiones, I, no. 375, contra Chelodi, 
De personis, no. 184. 25 Can. 305.

20 Cf. the various documents cited in the notes of this canon as evidence of the 
Holy See’s traditional attitude.

27 The reason for this practice is not difficult to ascertain. Only through a native 
clergy can the faith become indigenous to a people. Accidental reasons are also 
available: the greater facility of communication between the native clergy and 
their people; a common bond of sympathy; a common social attitude; a common 
mental reaction; and a greater assurance of permanence, especially in time of 
war or persecution. 28 Can. 306.

29 Vermeersch-Creusen, Epitome, I, no. 426; Coronata, op. cit., I, no. 374- 
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missioners sent by the Holy See perpetual leave of absence from 
their vicariate or prefecture, or permission to transfer their labors 
elsewhere, or to send them out in any other way. But in case of 
public scandal, they may remove the delinquent at once, after 
obtaining the opinion of their consultors and, when a religious 
is involved, notifying, when possible, the latter's superior; after 
the removal they must notify the Holy See of the fact as soon as 
possible.30

308. Honorary privileges. Vicars and prefects apostolic who 
possess the episcopal character enjoy the prerogatives of honor 
granted to titular bishops; if they lack this character, they are en- 
tided, for the duration of their office and within their territory 
only, to the insignia and the privileges of protonotaries apostolic 
de numero participantium,31

Since the territory of even vicars and prefects apostolic who 
possess the episcopal character is not a diocese, the latter have no 
cathedral church and consequently no cathedral chapter. They 
are not permitted to appoint even honorary canons. Furthermore, 
they are not entided to the seventh candle during their solemn 
functions, to the special mention in the Mass on the anniversary 
of their episcopal consecration, or to the mention of their name 
in the canon of the Mass or in the preces of the Divine Office. 
The last of these privileges, however, is granted them in their 
faculties, as well as the privilege of using the cappa magna and 
the episcopal throne with baldachin.32

309-311- Pro-vicars and pro-prefects. As soon as they arrive in 
their territories, vicars and prefects apostolic are required to ap
point from the secular or the regular clergy a qualified priest as 
pro-vicar or pro-prefect, unless the Holy See has already given

Can. 307, §§ 1, 2.31 Can. 308. In regard to the insignia and the privileges of protonotaries apostolic, cf. motu propr. Inter multiplices, Feb. 21, 1905 (Acta Sanctae Sedis [41 vols., Rome, 1865-1908], XXXVII, 493) (hereafter cited as ASS); Fontes, no. 665; AER, XXXII (1905), 612 f., and XXXIII (1905), 73; cf. also our commentary on can. 328. 32 Vermeersch-Creusen, op. cit., I, no. 428.
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them a coadjutor with the right of succession. The pro-vicar or 
pro-prefect has no powers during the lifetime of the vicar or of 
the prefect, except those which the latter gives him, but when 
the latter leaves office (by death, resignation, transfer, depriva
tion) or his jurisdiction cannot be exercised for reasons assigned 
in canon 429, § 1, the pro-vicar or the pro-prefect assumes the 
entire government and administers it until the Holy See provides 
otherwise.

When the pro-vicar and the pro-prefect thus succeed to office, 
they in turn must at once appoint a substitute to succeed them 
in a similar manner.

Should it happen that this designation was omitted in either 
case, then the senior missioner of the vicariate or the prefecture, 
i.e., that one of the actually resident priests who first presented 
to the authorities of the mission his letters of appointment, is 
to be considered as delegated by the Holy See to take charge; in 
case of several missioners of equal seniority, that one is delegated 
who is senior in the priesthood.33

They to whom, in accordance with canon 309, the care of the 
vicariate or the prefecture is entrusted must inform the Holy See 
of this without delay. Meantime they may use all faculties, 
whether the ordinary faculties granted according to canon 294, 
or delegated faculties, that were possessed by the vicar or the 
prefect, unless granted to the latter for merely personal rea
sons.34

On the expiration of the term for which a temporary adminis
trator of a vicariate or a prefecture was appointed, the latter must 
continue his administration, with the enjoyment of the faculties 
granted him, until his successor has taken canonical possession 
of the office.30

Vicar delegate. Although under the present law a vicar or a 
prefect apostolic is not entitled to appoint a vicar general, never-

83 Can. 309. The senior may be passed over if there is no doubt of his incapacity. 
Vermeersch-Creusen, op. cit., I, no. 429. 84 Can. 310. 38 Can. 311.
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theless in virtue of a concession granted by Benedict XV (1914- 
22)30 he may appoint a vicar delegate who may be given practi
cally the same jurisdiction in spiritualibus and in temporalibus 
and the same faculties which the Code grants to a vicar general of 
a diocese.37 The vicar delegate may be the same person designated 
as pro-vicar or pro-prefect; but if they are distinct persons, the 
administration of the vicariate or the prefecture belongs to the 
vicar delegate, not the pro-vicar or the pro-prefect, if the vicar 
apostolic or the prefect apostolic be unable to exercise his ju
risdiction, for in the concession granted by Benedict XV it is 
stated that the vicar delegate fills a position analogous to that of 
the vicar general in everything, and consequently even in the 
administration of the mission when its administrator is unable 
to act (sede impedita).33

CHAPTER IX

Apostolic Administrators

Canons 312-318

Division. After presenting general notions affecting the sub
ject (can. 312, 313), this chapter deals with the rights and the 
obligations of apostolic administrators (can. 314, 315), the rela
tions between apostolic administrators and bishops (can. 316), the 
interruption or the cessation of their jurisdiction (can. 317, 318).

312—313. General concepts.
a) The Sovereign Pontiff, for weighty and special reasons, 

sometimes entrusts either for a limited time or permanently the 
government of a canonically_ erected diocese, either during the 
incumbency of the ordinary or during a vacancy of the see, to an

so S. C. Prop. Fide, ep. Dec. 8, 1919 (AAS, XII [1920], 120; Bouscaren, op. cit., 
I, 144). 37 Cf. can. 368.as Cf. can. 429, § 1; Coronata, op. cit., I, no. 376, note, and no. 377; Vermeersch- Creusen, op. cit., I, no. 429.
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apostolic administrator.1 An apostolic administrator may there-| 
fore be defined as a prelate whom the Roman Pontiff appoints 
either temporarily or permanently to administer a diocese either 
during the vacancy of the see or when the ordinary is, for some 
reason, unable to fulfill his pastoral duties. He rules the diocese 
in the name of and under the authority received from the.JRoman 
Pontiff, in whose supreme power he shares.

During the vacancy of a see, a diocese is governed as a rule by 
a vicar capitular or, as in the United States where there are no 
cathedral chapters, by a diocesan administrator; it is apparent, 
therefore, that when an apostolic administrator is appointed dur
ing the vacancy of a see it is owing to some grave need, e.g., politi
cal conflict or dissension, discord among the clergy, antipathy 
on the part of the laity, and financial difficulty.

A serious reason is also required, however, for the appoint
ment of an apostolic administrator during the incumbency of the 
ordinary, e.g., the serious illness (either physical or mental) of the 
incumbent, his advanced age, and his incompetence in the ad
ministration of the diocese.

b) The canonical possession of the apostolic administrator's 
office. When the see is not vacant, the apostolic administrator 
takes possession of his office by presenting his letters of appoint
ment both to the bishop, if the latter is in full possession of his 
mental faculties and resides in the diocese, and to the chapter 
in the presence of the secretary of the chapter or the chan
cellor. When the see is vacant, or the bishop does not reside in 
the diocese, the apostolic administrator takes possession in the 
same manner as a residential bishop, by presenting his letters 
only to the cathedral chapter or to the board of diocesan consul- 
tors.2

314-315. The rights, the obligations, and the privileges of an 
apostolic administrator. The rights, the obligations, and the priv
ileges of an apostolic administrator are determined by his letters

1 Can. 312. 2 Can. 313, §§ 1, 2; cf. can. 334, § 3.
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of appointment or, in case these contain no special provisions, by 
the following provisions of the law.

a) If he is appointed permanently, the apostolic administrator 
enjoys the same rights and honors and is bound by the same 
obligations as a residential bishop.

b) If he is appointed for a limited term:
1) he has the rights and the obligations of a vicar capitular 

(diocesan administrator); 3 however, if the see is not vacant, he 
may also conduct the visitation of the diocese; 4 and he is not 
bound by the obligation of the Missa pro populo;

2) he enjoys all the honorary privileges of a titular bishop, if 
he possesses the episcopal character; if not, he is entitled to those 
of apostolic protonotaries de numero participantium; 5 and if, 
after his transfer from one see to another he retains the adminis
tration of the one from which he was transferred, he enjoys in 
this see all the honorary privileges of a residential bishop.G

316. Relations between an apostolic administrator and a 
bishop. If an apostolic administrator is commissioned to rule a 
diocese which is not vacant, the jurisdiction of the bishop of the 
latter is suspended as well as that of the vicar general. However, 
though an apostolic administrator is not subject to the authority 
of the bishop, he must not intervene in matters affecting the 
bishop personally or proceed judicially against or punish the 
vicar general for acts of the former administration.7

317,318. The interruption and the cessation of the office of an 
apostolic administrator. If the jurisdiction of an apostolic admin
istrator is impeded (e.g., through censure or enforced absence) 
or the apostolic administrator himself is incapacitated, notifica
tion of this must be sent at once to the Holy See; meanwhile, if 
the see is vacant or the bishop incumbent is not in possession of

s Cf. can. 435-42.
4 In other cases, he may not conduct this visitation, though, if circumstances 

demand it, he may canonically visit a particular place. Coronata, op. cit., I, no. 
381, note 2. c Cf. our commentary on can. 328.

« Can. 314, 315. 7 Can. 316, §§ 1, 2.
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his mental faculties, the administration of the diocese passes to 
the cathedral chapter (diocesan consukors), which shall elect a 
vicar capitular (diocesan administrator); 8 in all other cases it 
passes to the bishop, at least temporarily, unless the Holy See 
has decided otherwise for the particular case.0

The jurisdiction of an apostolic administrator does not cease 
with the death of the Roman Pontiff (who appointed him) or the 
bishop (whose diocese he governs); but it does cease as soon as 
the bishop appointed to fill the vacancy of the see has legitimately 
taken possession of it in accordance with canon 334, § 3.10

The jurisdiction of an apostolic administrator also ceases 
through legitimate resignation accepted by the Holy See, through 
the expiration of the term appointed by the Holy See, and in all 
other ways in which ordinary jurisdiction comes to an end.11

CHAPTER X

Subordinate Prelates

Canons 319-328

Division. After the presentation of general notions (can. 319- 
21), this chapter deals with the powers of abbots nullius and prel
ates nullius (can. 322—26), the vacancy of and the obstacles to 
the jurisdiction of abbacies nullius and prelacies nullius (can. 
327), and prelates of the Roman Pontiff (can. 328).

319-321. General concepts. In general they are called prelates 
who enjoy jurisdiction in the external forum. Major prelates is 
the name given the group including patriarchs, primates, met
ropolitans, archbishops, and bishops; subordinate prelates be
long to that group which possess quasi-episcopal jurisdiction, 
which includes the following:

a) abbots nullius and prelates nullius enjoying in a territory
8 Cf. can. 429; Vermeersch-Creusen, op. cit., I, no. 435; Coronata, op. cit., I, no. 383, note 4. 9 Can. 317. 10 Can. 318. 11 Cf. can. 183 f.
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assigned them jurisdiction over the clergy and the faithful resid
ing there;

b) major military chaplains enjoying personal jurisdiction but 
not territorial jurisdiction over a body of the clergy and the faith
ful;

c) superiors in exempt clerical institutes enjoying jurisdiction 
over those who reside habitually in a house of their institute. 
Moreover, the name of prelate is applicable to certain members 
of the household of the Roman Pontiff, a group which includes 
two types of prelate, honorary and active. The present chapter of 
the Code speaks only of abbots nullius  and prelates nullius and 
Roman prelates, and is exclusive, therefore, of those noted in b) 
and c) of this paragraph.

1

Prelates who preside over a territory of their own, separated 
from any diocese, with its clergy and its people, are called abbots 
nullius or prelates nullius, i.e., of no diocese, the distinction de
termined by the dignity of their church, whether abbatial or 
prelatial.2

The appointment of abbots nullius and prelates nullius. Ab
bots and prelates nullius are named and appointed by the Roman 
Pontiff, without prejudice to the vested right of nomination or 
presentation belonging to others, the exercise of which requires, 
however, the confirmation or the appointment respectively 
granted by the Roman Pontiff.3

The qualifications of the abbot nullius and the prelate nullius. 
Those chosen to govern an abbacy nullius or a prelacy nullius 
must possess those qualities required in bishops,4 inasmuch as 
their office imparts quasi-episcopal jurisdiction to them.

If the right of electing an abbot nullius or a prelate nullius 
belongs to a collegiate body, a valid election requires an absolute

1 Abbacies nullius and prelacies nullius consisting of less than three parishes are governed, not by the common law, but by special law; can. 319, § 2.2 Can. 319, § 1.3 Can. 320, § 1. An election needs confirmation; presentation by one enjoyingthe ius patronatus needs appointment. < Ibid., § 2; cf. can. 331.
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majority of the votes, omitting invalid votes; however, if by par
ticular law (statutes, constitutions, or custom) a greater number 
of votes is required, this must be observed.5

322-326. The obligations and the powers of an abbot nullius 
and a prelate nullius. Before abbots nullius and prelates nullius 
have, in accordance with canon 334, taken canonical possession 
of their office, they are forbidden to interfere, under any pretext, 
either in person or through others, with the government of the 
abbacy nullius or the prelacy nullius*

Canonical possession is effected through the presentation of the 
apostolic letters of appointment or of confirmation to the chapter 
of the monastery or of the church. Obviously, if an administrator 
is the one elected, he may continue to act in this capacity until 
he takes canonical possession.7

Abbots nullius and prelates nullius who, under provisions of 
the Holy See or the constitutions of their own religious institute, 
are required to be blessed, must receive this blessing from any 
bishop they choose within three months of the receipt of the 
apostolic letters, unless legitimate reason prevents it;8 otherwise 
they are automatically suspended from their jurisdiction.®

An abbot nullius and a prelate nullius have the same ordinary 
power and the same obligations with the same sanctions as a resi
dential bishop within his own diocese.

Abbots nullius and prelates nullius who are not bishops may 
perform the functions allowed by canon 294, § 2, to vicars apos
tolic and prefects apostolic. However, those abbots nullius who 
are under the obligation of obtaining the blessing must fulfill it

5 Can. 321. An absolute majority consists of a half-vote more than one half of 
the votes validly cast. Hence an abbot nullius or a prelate nullius cannot be 
elected, even on the third ballot as in other elections, by a merely relative ma
jority (plurality, consisting merely in the greatest number in relation to the 
number of votes cast for the other candidates); cf. can. 101.

0 Can. 322, § 1. 7 Cf. can. 334, § 3.
8 Can. 322, § 2. It is, on the contrary, the bishop of the diocese in which the 

abbey is located who is designated exclusively for the blessing of abbots de 
regimine; cf. can. 625. ® Cf. can. 2402.
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beforehand; 10 further, under the same conditions, they enjoy 
the power to consecrate churches and immovable altars.

The provisions of canons 366-71 govern the appointment of a 
vicar general in an abbacy nullius and a prelacy nullius.11

A religious chapter of an abbacy nullius or a prelacy nullius is 
governed by its own laws and constitutions; a secular chapter, by 
the common law.12 In the case of the latter, if a chapter is wanting, 
the abbot or the prelate must be elected by the board of diocesan 
consul tors.13

Privileges of honor of abbots nullius and prelates nullius. In 
his own territory an abbot nullius and a prelate nullius may use 
the pontifical insignia, including the throne and the baldachin, 
and may celebrate pontifical functions; even outside his territory 
he may wear the pectoral cross, a ring set with a precious stone, 
and a violet skullcap.14

327. The vacancy of an abbacy nullius or a prelacy nullius. 
An abbacy nullius or a prelacy nullius may become vacant, or the 
exercise of the jurisdiction inherent in it may otherwise be 
hampered, in the same manner as in the case of a diocese, i.e., by 
the death, the transfer, the resignation, the removal, or the deposi
tion of the incumbent prelate or by his exile, imprisonment, or 
incapacitation.

a) During the vacancy of a religious abbacy nullius or prelacy 
nullius, the government of the latter passes to the religious chap
ter unless the constitutions provide otherwise; if the vacant prel
acy nullius is a secular one, it passes to the chapter of canons; in 
either case, the chapter must within eight days, in accordance with 
canons 432 f., appoint a vicar capitular to govern the abbacy or 
the prelacy until an abbot or a prelate is elected and has taken 
canonical possession.

b) If the exercise of the jurisdiction of the incumbent is ham-

Canonical possession suffices in the case of abbots nullius who are not under 
this obligation; cf. Coronata, op. cit., I, 0.389, note 9. 11 Can. 323, §§ 1-3.

12 Can. 324. 18 Can. 326; cf. can. 423-28. 14 Can. 325.
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pered (sede impedita), i.e., if the prelate is, under the terms of 
canon 429, § 1, prevented from its exercise, then the provisions 
of canon 429 must be observed.15

328. Members of the household (familiares) of the Roman 
Pontiff. Concerning the members of the papal household, prelates 
or not, the privileges, rules, and traditions of the Apostolic Palace 
must be observed.16

Among the members of the papal household are the four classes 
of protonotaries apostolic, as well as domestic prelates, papal 
chamberlains, and chaplains.17

Protonotaries apostolic.
a) Participating (participantes, de numero participantium) 

protonotaries (whose number is limited to seven) are personally 
appointed by the Roman Pontiff. They form a sort of collegiate 
body residing in Rome, where they exercise the functions of 
certain fixed offices. The following is a list of their privileges and 
rights, which belong also, according to canon 308, within their 
own territory, to vicars apostolic and prefects apostolic who lack 
the episcopal character, privileges extended also to apostolic ad
ministrators by canon 315, § 2, 2°.

1) The prelatial garb, i.e., violet-colored hose, rabbi, and cas
sock with fastened trail; a silk violet belt with double pendant 
on the left side; a mantelletta over a rochet; a black biretta with a 
red tuft; and red buttons and trimming on the cassock and the 
same colored trimming on the mantelletta.

2) The ordinary (piano) garb consists of violet hose and rabbi, 
a black cassock with red trimming, a violet sash and a silk violet 
cloak without trimming; the hat is black and it may be orna
mented with twelve small tufts hanging six on each side from 
ribbons attaching them to the hat, all of red.

3) A ring may be worn by them, even during the private cele-

18 Can. 327, §§ 1» 2. 16 Can. 328.
it cf. Pius X, motu propr. Inter multiplices, Feb. 21, 1905; Fontes, no. 665; Pius XI, const. Ad incrementum, Aug. 15, 1934 (AAS, XXVI, 497 f.).
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bration of Mass, set with a precious stone. They may celebrate 
Pontifical Mass and perform other pontifical functions with the 
pontifical insignia. They may not, however, use the throne, the 
crozier, the cappa magna, the seventh candle, or the ministrations 
of more than one deacon; instead they use the stool (jaldistorium), 
and they may employ it even for vesting. Furthermore, they may 
not use the terms “Pax vobis” or impart the triple blessing; at the 
end of Mass they bless the people as other priests do, though they 
may chant the “Benedicat vos” (without the antecedent verses 
“Sit nomen Domini” or “Adiutorium”)\ but in the presence of a 
bishop, they abstain from giving the blessing, leaving this to the 
latter. When entering the church for pontifical functions and on 
their return from them, they may wear the pectoral cross over the 
mantelletta, but they may not bless the people as bishops do in 
such processions. The cross worn by them on these occasions is 
of gold, set with a precious stone, suspended on a red silk cord with 
golden thread. They wear alternately according to the rubrics a 
miter of gold cloth (never set with gems) and another of plain silk. 
They may wear a black skullcap under the miter.

When, wearing the prelatial garb, they celebrate Low Mass 
with some degree of solemnity or a chanted Mass, they may make 
their preparation and their thanksgiving before the altar and 
vest there, assisted by a cleric in major orders and two acolytes. 
Moreover, they may use the canon, the bugia, and the laver. In 
Low Masses celebrated without this solemnity, their procedure 
does not differ from that of other priests, except that they may use 
the bugia.

They enjoy the privilege of a private oratory and of celebrating 
Mass on a portable altar; and by assisting at Mass celebrated by 
them with the use of these privileges the faithful may fulfill their 
obligation of assisting at Mass on Sundays and holydays of obliga
tion.

Their title is “Right Reverend Monsignor” (“Ill.mus ac Rev.- 
mus”).

350



SUBORDINATE PRELATES can. 328
b) Protonotarii supranumerarii. To this group belong the 

canons of the major Roman basilicas, except that of St. Paul, and 
the members of certain cathedral chapters to which this dignity 
has been granted as an honor.

c) Protonotaries ad instar. To this group belong those clerics 
who have received this dignity as an honor from the Holy See. 
Though by law they belong to the papal household, they remain 
subject to their local ordinaries. They enjoy the same rights and 
privileges as the participating (participantes) protonotaries, with 
the following limitations: they lack the privilege of celebrating 
Mass on a portable altar; they need the permission of the local 
ordinary and, in churches that are exempt, of the respective re
ligious superior, in order to celebrate pontifical functions; they 
may not use the faldstool or the gremial; they may not vest before 
the altar; they may not use a precious stone in the pectoral cross 
allowed them when pontificating, or gold thread in the violet silk 
cord by which it is suspended; they may not leave the altar in 
chanting the prayers at Mass; they may not wash their hands dur
ing Mass except at the “Lavabo”; they may not use the miter of 
gold cloth, but only the one of simple silk, the only ornament of 
which is permitted in a fringe of red on the flaps; they may be 
incensed with only a twofold swing. They only bow to a bishop or 
the cross. In assisting at Solemn Pontifical Mass celebrated by a 
bishop they may wear the miter, except when assisting him di
rectly in any ceremony, and then they remain with head un
covered. They do not enjoy precedence over a vicar general, a 
vicar capitular, or an abbot. It is not permitted to bury them with 
the miter, which is not even to be placed in the coffin.

d) Honorary or titular protonotaries. This group is composed 
of those who have received this title from the Roman Pontiff. In 
virtue of the law itself, vicars general and vicars capitular enjoy 
this title while they hold office. Outside Rome they wear during 
sacred functions a black prelatial cassock with fastened trail, a 
black silk sash with two pendants on the left, a black mantelletta 
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over a rochet, and a black biretta; they may use the bugia not only 
at Mass but also at other sacred functions celebrated with some 
degree of solemnity. They are incensed with a twofold swing. 
They do not genuflect but only bow before a bishop or the cross. 
They are probably to be addressed as only “Very Reverend Mon
signor.” They do not belong to the papal household, but are prel
ates extra Urbem.

Domestic prelates {antistites urbani). Domestic prelates may 
wear the prelatial garb, including the ordinary {piano) garb of 
the participating {participantes) protonotaries. However, the tuft 
on their biretta and the tassels of their hat must be violet in
stead of red. They may not vest at the altar. They may use the 
bugia at Mass and at Vespers. They only bow to the cross and to a 
bishop, even when he is giving a blessing. They are addressed as 
“Right Reverend Monsignor” {“Ill.mus ac Rev.mus”).

Papal chamberlains {prelati di mantellone). This group con
sists of four classes: private chamberlains de numero; private 
chamberlains supranumerarii; honorary chamberlains; and hon
orary chamberlains extra Urbem. They are addressed as “Very 
Reverend Monsignor.” They may wear the violet garb with 
mantellone, as well as the ordinary {piano) garb of the participat
ing {participantes) protonotaries (but without the train), using 
a violet sash and a black cloak.

Chaplains. There are three classes of chaplains: chaplains de 
numero, secret chaplains of honor, and honorary chaplains extra 
Urbem. They enjoy practically the same rights and privileges as 
papal chamberlains.
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TITLE VIII

The Episcopal Power and Those 

Who Share It

Canons 329-486

Division. There are only two degrees of hierarchical jurisdic
tion established in the Church by divine ordinance: the primacy 
of the Roman Pontiff and the subordinate episcopate; all other 
degrees are derived from these two in virtue of ecclesiastical pro
visions. Logical order, therefore, requires that, after treating at 
length of the first degree of the hierarchical jurisdiction of the 
Church, i.e., the primacy of the Roman Pontiff, and those who 
share it, the Code should proceed to a consideration of the epis
copal power and those who share it.

This title is divided into eleven chapters.

chapter 1

Bishops

Canons 329“349

Division. After the presentation of the general notion of the 
episcopal office (can. 329, § 1), the Code proceeds to treat of the 
nomination of bishops (can. 329 [§§ 2, 3]-331), of their appoint
ment and consecration (can. 332-33), the powers and rights of 
residential bishops (can. 334-37), the obligations of residential 
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bishops (can. 338-46), the right of precedence (can. 347), titular 
bishops (can. 348), and the privileges and the insignia of bishops 
(can. 349).

329. § 1. Notion of the episcopal office. Bishops 1 are the suc
cessors of the apostles and are placed by divine institution over 
particular churches which they govern with .ordinary power un
der the authority of the Roman Pontiff.2 This short yet complete 
definition states the nature, the divine origin, and the power of 
bishops, as well as their dependence on the Roman Pontiff. From 
its terms, evidently it does not apply to titular bishops, but only 
to residential bishops. 'Per se titular bishops possess no jurisdic
tion. Their appointment is exceptional, and as a consequence the 
Code treats of them only incidentally.^

It is in a collective sense that bishops are the successors of the 
apostles, i.e.,Qhe body of bishops succeeds to the body of the apos
tles? since the collective ordinary power possessed by the epis
copate belonged also to the apostles as ordinary power. On the 
other hand, with the exception of St. Peter, the apostles as individ
uals had no successors.

The apostles possessed a twofold power, ordinary and extraor
dinary, both derived immediately from Christ. The power that 
was ordinary was the power of presiding over and governing

xThe term "episcopus” is derived from the Greek and means “inspector,” 
“supervisor,” “prefect,” “superintendent.” It is, therefore, a name derived from 
the task (nomen operis) of the bishop and is not a title of honor (nomen honoris). 
Other names given bishops are: summi sacerdotes, antistites, principes, praesules, 
pastores, pontifices, ordinarii, diocesani. In the first centuries they were also called 
presbyteri; vice versa, priests and deacons were sometimes called episcopi. Not
withstanding this interchange of names, the distinction between priests and 
bishops was never obscure, or the superiority of the latter office over the former. 
Cocchi, Commentarium, III, no. 247; cf. Coronata, op. cit., I, no. 392, note 2; 
Cone. Trident., Sess. XXIII, de ordine, can. 7; Schroeder, Council of Trent, p. 163.

2 Can. 329, § 1.
8 All the canons of this chapter are to be referred to residential bishops only, 

unless (as occurs in the case of a few of them) titular bishops are expressly men
tioned. Coronata, op. cit., I, no. 392, note 1.
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determined churches, subordinate to the power of St. Peter. The 
power that was extraordinary was the power, peculiarly apostolic, 
of establishing Churches and of making visitation of those estab
lished. The ordinary power only was transmitted to the succes
sors of the apostles, the bishops, with the further qualification 
that, whereas the apostles received it immediately from Christ 
with the authority to place themselves at the head of the dioceses 
they established, of exercising jurisdiction there, and of institut
ing bishops in them, their successors were and are appointed by 
the Roman Pontiff and receive jurisdiction immediately from 
him.

The extraordinary power, i.e., the peculiarly apostolic power 
was personal to the apostles. Their successors did not, therefore, 
receive it. Only in the case of St. Peter was this power an ordinary 
power and for that reason it is transmitted to his successors. With 
it is transmitted the prerogative of infallibility, but not the gifts 
(carismata) of miracle-working, inspiration, or revelation.

The power of bishops is, however, proper and ordinary, not 
merely an authority shared through the Roman Pontiff, as is that 
enjoyed by vicars apostolic. Bishops, therefore, rule their flocks 
as true pastors in their own name and with a power inherent ir 
their own persons; but it can be exercised only in subordination 
to the supremacy of the Roman Pontiff. However, the latter can
not restrict the power of bishops to the extent that it would be 
but the semblance of the power and he cannot abolish the epis
copal office altogether, even de facto, e.g., by governing the 
Church exclusively through papal vicars. Even this factual deposi
tion of all bishops would violate the divine constitution 4 of the 
Church. On the other hand, the Roman Pontiff may, without such 
unqualified restriction, place limits on the jurisdiction and even 
on the territorial extent of the dioceses of individual bishops.

Generally one bishop is appointed to govern a specific unit of
4 Cf. can. 108, § 3.
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territory, though exceptions occur, e.g., in the United States and 
Canada where bishops of the Ruthenian rite govern flocks resid
ing in the territory in which the faithful of the Latin rite are 
ruled by bishops of the Latin rite.

Kinds of bishop. Distinctions exist among bishops, based on 
several individuating characteristics. Thus the following kinds of 
bishop may be distinguished.

a) Residential and titular bishops. The former actually occupy 
a determined see with authority over its resident clergy and laity. 
The latter enjoy the title of an ancient see without jurisdiction; 
they were in the past called bishops in partibus infidelium, a prac
tice abrogated by the Sacred Congregation for the Propagation 
of the Faith.5

b) Metropolitan, suffragan, exempt. The first preside over an 
ecclesiastical province; the second are subject to a metropolitan; 
the third are subject immediately to the Holy See.

c) Coadjutor and auxiliary. Both are titular bishops appointed 
to assist residential bishops, the former, as a rule, with the right 
of succession; the latter, without it.

d) Secular and regular. The former are those chosen from the 
secular clergy; the latter, from a religious institute.

e) Elected, preconized, consecrated. The first are those who 
have been lawfully named; the second, those whose selection has 
been proclaimed in the consistory; and the last, those who have 
received episcopal consecration.

329 (§ 2)~331. The appointment of bishops. The canonical ap
pointment of a bishop includes several acts: the designation of 
the person; the conferring of the office (collatio tituli)', the taking 
of possession (inthronizatio)’, and the consecration. The most im
portant act is the conferring of the office which confers jurisdic-

• Litt, encyd., March 3, 1882 (Coll. S. C. P. F., no. 1565). Of these ancient sees 97 are archiepiscopal. Chelodi, De personis, no. 187; Coronata, op. cit., I, no. 392. For a list of the titular sees, cf. Annuario Pontificio (i960), pp. 541-741. A total of 1712 titular sees was listed in the Index Sedium Titularium Archiepiscopalium et 
Episcopalium (Rome: Typis Polyglottis Vaticanis, 1933).
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tion and which, at least in regard to bishops of the Latin rite, is 
always and exclusively reserved to the Roman Pontiff.®

The designation of the person to be appointed bishop is re
served by common law to the Roman Pontiff, for it states that 
bishops are freely appointed by the latter,7 either on his own 
motion or after a previous commendation. However, by particu
lar law the Roman Pontiff may grant to others the right to desig
nate candidates, as the following privileges, which are in effect 
at present, reveal:

a) the right of election by a chapter, requiring confirmation 
by the Roman Pontiff, a privilege enjoyed in many dioceses of 
Germany and Switzerland; it must comply with the requirements 
of canon 321, i.e., election follows only an absolute majority of the 
votes; 8

b) the right of nomination or presentation permitted a civil 
ruler or the hierarchy.

Appointment of a candidate follows only a rigorous examina
tion from which his fitness must be proved according to the 
method prescribed by the Apostolic See.0 Various but very similar 
decrees prescribing such a method have emanated from the Sa
cred Consistorial Congregation for the following countries: the 
United States,10 Canada, and Newfoundland,11 Scotland,12 Bra
zil,13 Mexico,14 and Poland.15

Thelprincipal qualificationslfor the episcopal office are the fol
lowing.

a) The candidate must have been born of lawful wedlock, and 
not legitimized even by a subsequent marriage.10

6 Coronata, op. cit., I, no. 393.
1 Can. 329, § 2. 8 Can. 329, § 3. • Can. 330.
10 Deer., July 25, 1916 (AAS, VIII, 400; Bouscaren, The Canon Law Digest, I, 

194 f.). 11 Deer., March 19, 1919 (AAS, XI, 124).
1- Deer., Nov. 12, 1920 (AAS, XIII [1921], 13).
13 Deer., March 19, 1921 (AAS, XIII, 222).

Deer., April 30, 1921 (AAS, XIII, 379).
18 Deer., Aug. 20, 1921 (JJS, XIII, 430).
1« This condition is realized only if the parents, at the time of the candidate's 
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c) He must have been an ordained priest for at least five 
years.

d) He must be known for good morals, piety, zeal for souls, 
prudence, and all the other qualifications needed to govern the 
specific diocese to which appointment is to be made.

e) He must possess the doctorate or the licentiate in sacred 
theology or in canon law, or at least be thoroughly familiar with 
these sciences; if he is a religious he must possess from his supe
riors an equivalent title or at least a testimonial to his profi
ciency. *17

birth, were united in lawful, not necessarily Christian, wedlock. Augustine, Com
mentary, II, on can. 331; Ayrinhac, Constitution of the Church, no. 124.

17 According to the more common opinion, though it is preferable that, as the
Code requires, a candidate should be proficient in both sciences, skill in canon 
law is preferable to that in sacred theology; in its absence a bishop imperatively 
needs a vicar general capable of.LuppleineiitingJlw deficiency. Cf. Taunton, The 
Law of the Church, p. 83; Priimmer, Manuale Iuris Canonici, (6th ed., Friburgi 
Brisgoviae: Herder & Co., 1933), q. 120 (hereafter cited as Manuale)*, Ayrinhac, 
op. cit., no. 124. x__________ 18 Can. 331, §§ 1-3._______19 Can- 332, § 1.______
' f Z _ ,/ si ......... I

' L1-/ , T- Cr~-*G-  viaa-*  M-cX
These qualifications are required even in the candidates who 

are elected, presented, or otherwise designated in virtue of a privi
lege granted by the Roman Pontiff, and the latter has the exclusive
right to pass on them.18

332-334. Appointment and consecration. No matter what the 
^manner of designation, the|conferring of the officiis an essential

requisite to the possession of jurisdiction, and this is reserved ex
clusively to the Roman Pontiff?9 This act is given varying names,
dependent upon the exercise of a privilege which it follows: con
firmation, following election; admission, following postulation; 
and conferment (institutio), following nomination or presenta
tion. It is usually contained in an apostolic bull of appointment, 
addressed to the candidate himself, and executed by the proclama
tion of the appointment in the following consistory (preconizatio), 
a completory act which is not required for the validity of the ap-
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pointment, which proceeds directly from the Roman Pontiff.20 
^Before taking possession|of the office the candidate must make 

rhe^profession of faith mentioned in canons 1406-1408, and take 
rhe^nafrh nf fidelity to the Holy See according to the approved 
formula.21 c> )

Unless prevented from doing so by a legitimate impediment, 
one who has been promoted to the episcopate, even though a 
cardinal of the Holy Roman Church, must within three months 
after receiving the apostolic letters receive consecration, and 
within four months repair to his diocese, unless he is a suburbicar- 
ian bishop.22

tConsecratiorijof the appointee is reserved to the Roman Pon- 
iiff, and no bishop may, under pain of suspension, undertake it^ 
without the apostolic mandate.23 The Roman Pontiff usually^ 
permits the appointee to choose his consecrator. According to the^ 
rubrics, consecration should occur ordinarily on a Sunday or a 
.feast of an apostle. Should an appointee postpone, without a 
justifying cause, the reception of consecration, after the lapse of 
three months he is obliged to restore to the cathedral church the 
income of his benefice; after thedapse of six months, he is auto
matically (ipso iure) deprived of the episcopal office.24

^Canonical possessionlot the office must be acquired by the ap
pointee within four months after receipt of the apostolic letters, 
but it may be acquired at any time within that period.25? Be fore 
canonical possession is acquired, the appointee is forbidden rn_

20 It may be said that the<jurisdiction of bishops is given by God immediately 
to the Roman Pontiff, and by the latter to the bishops, who receive it immediately 
from the Roman Pontiff, mediately from Goc^ "Indeed the jurisdiction of the 
apostles was conferred immediately on them by Christ, as is clearly gathered from 
the texts of Sacred Scripture; but this prerogative was not extended to bishops." 
(Translation ours.) Wernz-Vidal, lus canonicum, II, no. 579; cf. also Coronata, 
op. cit., I, no. 393.

21 Can. 332, § 2; the approved formula for the oath of fidelity is found in the 
Pontificale Rom., tit. De consecratione electi in episcopum.

22 Can. 333; cf. can. 238, § 2.  Cf. can. 953 and 2370.23
14 Cf. can. 2398. 28 Coronata, op. cit., I, no. 393.
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intervene under any pretext, in person or by proxy, directly 
or indirectly, in the government of the diocese to which he has 
been appointed. He may, however, beforehand continue to ex
ercise whatever functions belong to him as apostolic administra
tor, vicar capitular (diocesan administrator), officialis, or diocesan
econome.

^L/j^Canonical possession is acquired by residential bishops through 
■^me presentation of the apostolic letters, in person or by proxy, to 
^the cathedral chapter Aboard of diocesan consul tors) 20 * * * * * * within the 

territorial limits of the diocese in the presence of the secretary 
of the chapter or the chancellor i of the curia, who is required to 
make a complete record of the proceeding.27 Prior to this act the 
exercise of jurisdiction on the part of the appointee is invalid.28 

335-337. Thejpoweijand th^fa^t^&f residential bishops.

20 Cf. can. 427. 27 Can. 334, §§ 1-3.
28 Vermeersch-Creusen, op. cit., I, no. 449; cf. can. 2394.
29 Can. 334 (§ 1), 335 (§ 1). Obviously the bishop’s power must be exercised in

subordination to that of the Roman Pontiff; but.vsubject only to the Roman
Pontiff and the common law of the Church, not to his own subordinates^the
bishop is the free, immediate, and independent judge of the latter. Augustine,
op. cit., II, on can. 334; cf. Coronata, op. cit., I, no. 394, note 5.

80 Vermeersch-Creusen, op. cit., I, no. 450; Cocchi, op. cit., Ill, no. 259.
„ . ..... 360

(S) Thdpower of iurisdictioniUhis power is asserted in the 
^general principle that bishops are ordinary and immediate pastors 
^/iffijtheir respective dioceses, and as such have the right (and the. 
f'xauty) to govern them in spiritual and in temporal matters, in 

accordance with the canons, employing legislative, judicial, and 
coercive power.20 This threefold division of power describes the 
manner (modum) in which episcopal power is exercised. The ob
ject of its exercise extends to the teaching and the governing of 
the clergy and the laity and the administration of ecclesiastical
property.30

aj) Legislative power. A residential bishop can make any law 
for his diocese, either in or out of synod, provided it is not con
trary to the common law of the Church, to particular laws issued 
by the Holy See for the territory subject to him, or to the laws
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of a plenary or a provincial council. Though he cannot make a 
law contrary to the common law (contra ius commune), he can^ 
make a law in accordance with it (secundum ius commune) or ink
extension of it (praeter ius commune). Hence he can by law par- - 
ticularize as to manner, place, or time, general provisions of the 
common law,31 especially when this determination is expressly 
left to him.32 However,Sit would exceed his power to exact by 
law a particular promise as an essential condition? (conditio sine f 
qua non) for ordination to the clerical state, inasmuch as, con-^i 
trary to the common law, this would be equivalent to the estab- oJ 
lishment of a new irregularity.33

31 Cf. can. 5. 32 Cf. can. 130, 335 (§ 2), 1218 (§ 2), 1234.33 Coronata, op. cit., I, no. 394, note 5; Augustine, op. cit., II, on can. 335.34 Can. 335, § 2. 35 Cf. can. 291, § 2. 30 Cf. can. 81.

A bishop’s laws begin^binding from the very moment of their 
promulgation, unless provided otherwise, and the manner of 
promulgation is determined by the bishop himself.34 They do not 
expire with his death or his loss of office. Dispensations from them 
may always be validly granted by him, though for licit action a 
justifying cause is required; the same power of a dispensation af
fects the laws of his predecessors and particular diocesan customs. 
He cannot grant dispensations from the laws of a plenary or a 
provincial council except in particular cases and with justifying 
cause 35 or, even in particular cases, from the common law of the 
Church, unless this power has been explicitly or implicitly 
granted him.30

6)) Judicial power, A bishop has the right of judging in first 
resort (in prima instantia) all cases which, by reason of the persons 
or subject matter involved, pertain to the jurisdiction of eccle
siastical courts, except those reserved to the Holy See. It may be 
exercised only within the territory subject to him. Judicial juris
diction of the internal forum, however, may be exercised by the 
bishop outside the territory subject to him in behalf of his sub
jects, and, within his territory, in behalf of travelers who are
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also within it. Cases pertaining to the internal forum may be re
served by him to himself, not exceeding four.37

cj) Coercive power. This power may be viewed from a twofold 
aspect: that of punishment and that of administration. As regards 
punishment, a bishop may apply the penalties provided both in 
the common law and in his own laws and precepts, remembering 
always that he is the father of his people as well as their judge 
and that severity should be prudently (tempered with mercy.38

As regards administration, a bishop is the custodian of eccle
siastical discipline, possessing the right and the duty to require 
that ecclesiastical laws be faithfully observed, especially in regard 
to the administration of the sacraments and the sacramentals, the 
worship of God and the veneration of the saints, the preaching 
of the word of God, indulgences, and care for the exact execution 
of pious wills. He must safeguard faith and morals among clergy 

*and laity, to that end providing adequate instruction in Christian 
doctrine especially for the young and the illiterate, and guarantee
ing that all education be in harmony with Christian principles. 
As regards preaching, the provisions of canon 1327 are to be en
forced.39

(5) \rhe pmiMT of orders. iThe fullness of the priesthood re
quired for the administration of the sacraments without excep
tion is conferred on a bishop through consecration, though the 
licit exercise of it depends on the possession of jurisdiction. In 
virtue of it, a bishop is the ordinary minister of confirmation 40 
and holy orders.41

The sacred functions proper to a bishop, those in which the 
liturgical laws require him to use pontifical insignia (exercere 
pontificalia), i.e., the miter and the crozier,42 may be performed

87 Cf. can. 897.
38 Cf. Cone. Trident., Sess. XIII, de ref. c.i; Schroeder, op. cit., pp. 81 f.
38 Can. 336, §§ 1-3. 40 Cf. can. 782, 1147. 41 Cf. can. 951.
42 According to the Bishops’ Ceremonial and the Roman Pontifical, the follow

ing are the pontifical functions meant in canon 337, § 2: Solemn Pontifical Mass, 
pontifical vespers, pontifical assistance at Mass and in choir, the conferring of 
holy orders, the consecration of bishops, the blessing of abbots, the veiling of 
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by a bishop anywhere in his diocese, even in exempt churches; but 
outside his diocese, to perform them, he needs the express or at 
least reasonably presumed consent of the local ordinary and, in 
the case of an exempt church, of the religious superior. A bishop 
who grants another bishop permission to perform pontifical func
tions in his territory may also allow him to use the throne and the 
baldachin.* 43 The use of the latter obviously requires a special 
permission; on the other hand, their use is the prerogative of 
every bishop in every church of his diocese.44

virgins consecrated to God, the coronation of kings, the consecration of bells, 
the consecration of churches, the consecration of sacred vessels, the blessing of 
cornerstones, the blessing of cemeteries, the reconciliation of churches and 
cemeteries, the solemn conferring of confirmation; cf. S. C. Consist., deer., Feb. 
9, 1924 (AAS, XVII [1925], 245). The expression, uti pontificalibus, extends to 
the right to use the simple miter, a ring with a stone, sandals, and buskins, but not 
the crozier; cf. De Herdt, Praxis pontificalis (Louvain, 1873), III, 501.

43 Can. 337, §§ 1-3. 44 Cf. can. 349, § 2, 30. 45 Can. 338, § 1.
40 Presumptive or fictitious residence is that by which a person who is absent

is, for a justifying cause, considered in law as present with the appropriate canoni
cal effects. Chelodi, op. cit., no. 191.

47 Augustine, op. cit., II, on can. 338; Ayrinhac, op. cit., no. 131; Priimmer, 
Manuale, q. 122.

*8 Augustine, loc. cit.; Coronata, op. cit., I, no. 396.
I 363

't) 338-346- The/oEngatSnsl&f a residential bishop.
jy @1 .Residence. [Although a bishop may have a coadjutor, he is 
obliged by personal law to reside in his diocese.45 Formal resi
dence, as the law understands it, includes two elements, actual 
dwelling in the place in which the functions of an office are to be 
discharged and the discharge of those functions; residence is only 
material or passive if the functions are not discharged.46

a) The obligation of residence binding residential bishops has 
at least its foundation in the divine natural law, though it is more 
clearly specified in ecclesiastical law.47

b) This obligation is personal, capable of being satisfied only 
by the bishop himself, not merely by actual or material dwell
ing in the diocese, but by the discharge of his obligations to his 
flock.48
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c) It does not require dwelling near the cathedral church or 
even in the see city, except during Advent and Lent, and on 
^Christmas, Easter, Pentecost, and Corpus Christi, when absence 
can be excused only by an urgent and serious reason.49

d) It affects all residential bishops, abbots nullius, prelates 
nullius, vicars apostolic and prefects apostolic, though vicars apos
tolic and prefects apostolic are not required to dwell near the 
cathedral church at certain times of the year. It affects cardinals 
also except the six suburbicarian bishops.50

e) Reasons legitimately justifying absence from the diocese are 
the following: the canonical visitation of the tombs of the apos
tles in Rome (ad limina), attendance at councils in which they 
are required to participate, the discharge of a civil office (not per
sonal obligation) legitimately connected with their sees. Besides 
the absence justified by these reasons, a bishop is permitted, for 
a justifying reason, to absent himself two or three months a year, 
either continuous or interrupted, provided he makes the arrange
ments necessary to prevent ill effects from his absence in his dio
cese. He is not permitted to join this period of vacation either with 
the period of time (four months) allowed bishops for the taking 
of canonical possession of their see, the period of the canonical 
visit paid the tombs of the apostles in Rome, the period consumed 
in attendance at a council, or the period spent in vacation the 
previous year.  The right to the period of vacation ceases, for that 
year, with the end of each year; the year is computed as commenc
ing January first and ending December thirty-first.

51

f) If a bishop should absent himself from his diocese for a 
period greater than six months, the metropolitan is required to 
report this conduct of his suffragan to the Holy See. and<if the 
metropolitan is himself the transgressor of the law of residence, 
the duty of reporting him belongs to the senior suffragan bishop^52

«9 Can. 338, § 3. »0 Cf. can. 238.81 Can. 338, § 2. A bishop may not, therefore, take a vacation of six consecutive months, e.g., from October of one year to March of the following year.62 Can. 338, § 4. The obligation of making this report arises only when die 
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g) It is not quite certain whether the reasons enumerated by 
the Council of TrentC3 still justify an absence greater than three 
months; it is more probable, however, that, if time permits, these 
reasons should be presented to the Sacred Consistorial Congrega
tion and its approval be requested. _______________54

entire period of absence is unlawful, not if one or other month’s absence waslawful.63 The reasons are the following: Christian charity, urgent necessity, obedience to superiors, and the obvious advantage of the Church.64 Cf. Augustine, op. cit., II, on can. 338; Ayrinhac, op. cit., no. 133; Coronata,
op. cit., I, no. 396, note 4; Beste, Introductio in Codicem, on can. 338, § 2.66 Can. 339, § 1.Cone. Trident., Sess. XXIII, de ref., c. 1; Schroeder, op. cit., pp. 164-66.67 Heb. 5:1; 8:3.68 For the list of suppressed feasts, cf. our commentary on can. 466, § 1, infra;cf. Bouscaren, op. cit., I, 254. 60 Can. 339, § 2.60Chelodi, op. cit., no. 192, note 1; Coronata, op. cit., I, no. 397.

(g)| The obligation of applying Mass for the people^From the 
day they take canonical possession of their dioceses, bishops are 
obliged to apply Mass for the people committed to them on all 
Sundays and other feasts of obligation, even those once of obliga
tion but now suppressed, and no excuse from this obligation is 
permitted on the ground of inadequate income or any other pre
text.55

a) As decreed by the Council of Trent,  this obligation is of 
divine origin, since to bishops, and to them only in virtue of their 
possession of the plenitude of the priesthood, the words of St. Paul 
in the Epistle to the Hebrews must be applied.

50

57
b) The feasts of obligation at the present time are found in 

canon 1247, § 1-08
c) On Christmas Day and when a feast of obligation falls on 

Sunday, it suffices to apply one Mass for the people.  On the other 
hand, if a feast of obligation falls on a day on which the celebra
tion of Mass is forbidden, e.g., should the feast of the Annuncia
tion occur on Good Friday, there is no obligation that year of 
offering for the people the Mass that should have been celebrated 
on that feast.00        

59

**6364*666768
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d) If a feast is transferred completely, so that the transfer affects 
the Divine Office as well as the Mass of the feast with the corre
sponding obligation to assist at Mass and to abstain from servile 
work, then the Mass for the people is to be celebrated on the day 
to which the feast is transferred; otherwise, on the regular day.01 
This rule applies only to the transfer of feasts which are of obliga
tion at the present time. If the day to which the feast is completely 
transferred is a Sunday, the rule of canon 339, § 2, just cited, is 
applicable, and only one Mass is to be offered for the people.

e) The duty of applying Mass for the people is both personal 
and real. Consequently a bishop must himself celebrate the Mass 
when it is of obligation; or he must have the Mass celebrated by 
someone else on the respective day, if he is lawfully prevented 
from celebrating Mass; if even this is impossible, then the Mass 
must be celebrated on another day as soon as possible either by 
the bishop himself or by another.02 A bishop may probably be 
considered as prevented from celebrating Mass in the sense of 
this rule not only when he is prevented from celebrating by ill
ness, but also when he is unable to apply the Mass for the people 
because, e.g., of a special intention, a funeral Mass, a nuptial 
Mass, or an especially generous stipend requiring the celebration 
of Mass on a precise day.03

f) If a bishop governs more than one diocese, he fulfills this 
duty by applying only one Mass for the entire flock committed 
to his care.04

g) The obligation is a grave one. Should a bishop fail to fulfill 
it, he is obliged, as soon as possible, to apply for his people as many 
Masses as he has omitted.05 A bishop may have recourse to the 
Holy See for a mitigation of this obligation if he thinks the burden 
of celebrating Mass for the people on the days assigned is too 
onerous, e.g., because of inadequate income.

61 Can. 339, § 3. «2 Can. 339, § 4.
63 Augustine, op. cit., II, on can. 339; Coronata, op. cit., I, no. 397.
si Can. 339, § 5.
or> Can. 339, §6. For a mitigation of the obligation in favor of bishops (and 

pastors) in missions where hierarchy is established, cf. Bouscaren, op. cit., IV, 151.
366



BISHOPS can. 340

(6) iThe bishop's report to the Holy See.[Ml bishops are obliged 
to make a report every five years to the Roman Pontiff in regard 
to the state of their dioceses according to the formula assigned by 
the Apostolic See.00 This formula is that prescribed by the Sacred 
Consistorial Congregation,07 to which the report, in Latin and 
signed by the local ordinary with the date, is to be sent.
^The quinquennial periods are fixed and common to all bishops 

of specified groups of countries>January 1, 1911, is taken as the 
starting point of computation, and 1911 is taken as the year in 
which the bishops of one group of countries are required to make 
the report, an obligation which then recurs every five years there
after; to this group belong the bishops of Italy and the adjacent 
islands; to the group whose obligation recurs every five years com
mencing with 1912 belong the bishops of Spain, Portugal, France, 
Belgium, Holland, England, Scotland, Ireland, and the adjacent 
islands; to the group whose obligation recurs every five years 
commencing with 1913 belong the bishops of the other countries 
of Europe and the adjacent islands; to the group whose obligation 
recurs every five years commencing with 1914 belong the bishops 
of America and the adjacent islands; and to the group whose 
obligation recurs every five years commencing with 1915 belong 
the bishops of Africa, Asia, Australia, and the islands adjacent to 
these continents.08 In case the year assigned for the report coin
cides with the first or second year in which a bishop has held 
office (commencing with the date on which he took canonical 
possession), a bishop may abstain for that time from preparing 
and presenting the report.09

00 Can. 340, § 1.
07 Decr., Nov. 4, 1918 (AAS, X, 487). For the formula assigned vicars apostolic 

and prefects apostolic under the jurisdiction of the Sacred Congregation for the 
Propagation of the Faith, cf. S. C. de Prop. Fide, litt., April 16, 1922 (AAS, XIV, 
287).

«8 The current years for the written report of the bishops of the United States 
are 1959» >964» ^Go

od Can. 340, §§ 2. 3.
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The bishop's obligation of visiting the tombs of the apostles \ 
In the same year in which he is required to present his quinquen
nial report every bishop is obliged to go to Rome for the purpose 
of paying veneration to the tombs of the holy apostles Peter and 
Paul and of visiting the Roman Pontiff. However, bishops resid
ing outside Europe are granted the concession of making this visit 
only once every ten years. The obligation must be fulfilled by the 
bishop in person or through his coadjutor, if he has one, or even, 
if there are justifying reasons approved by the Holy See, through 
a priest residing in his diocese.70

a) The basic reason for this visit is the recognition of the 
primacy of the Roman Pontiff; its immediate purposes are the 
paying of veneration to the tombs of the apostles, the offering of 
respect to the Roman Pontiff, and the making of a report con
cerning the state of the bishop’s diocese.71

b) Veneration is paid by the bishops to the apostles in the 
basilica of St. Peter and the basilica of St. Paul, the latter on the 
Via Ostiense. They sign their names on a register kept for that 
purpose and receive a certificate stating that they have complied 
with this obligation, which they later present to the Sacred Con
sistorial Congregation.72

c) Titular bishops are not subject to this obligation inasmuch
as it is imposed only on those bishops who are required to make 
the quinquennial report.____________________

(E)l The bishop's obligation to visit his diocese) Every year bish
ops are obliged to make a visitation of their diocese, either wholly 

jor in part, so that the entire diocese shall be visited at least within 
yfive years, a visitation to be made in person^except in the case of 
a justifying obstacle?in which case it may be made through the 
vicar general or some other visitator.73 The obligation is obvi-

70 Can. 341 f. 71 C£. Coronata, op. cit., I, no. 399.72 Augustine, op. cit., II, on can. 341; Coronata, loc. cit.78 Can. 343, § 1. The Council of Trent required annual, or at least biennial, visitation of the entire diocese. Sess. XXIV, de ref., c. 3; Schroeder, op. cit., pp.This norm was followed by the II (no. 86) and the III (no. 14) Plenary 
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ously a personal one, and only a justifying obstacle allows it to be 
discharged through an agent.

a) The principal purposes of the diocesan visitation are the 
following: the preservation of sound and orthodox doctrine, the 
defense of morality, the correction of abuses, the promotion of 
peacefulness, simplicity^ piety, and docility among the clergy and 
the laity, and the^mauguration of any and all measures that seem, 
from the circumstances, profitable for religion:?4

b) In making this visitation, a bishop is permitted to take with 
him two clerics as companions and aides, whom he may select even 
from the cathedral or a collegiate chapter, and his freedom in 
making this selection is not to be restricted by any contrary custom 
or privilege, which is herein rejected as unreasonable.  Exempt 
religious, however, cannot be obliged by him to undertake this 
office.  The aides should be chosen for their skill in handling 
ecclesiastical affairs.

75

70

c) If a bishop gravely neglects his obligation of the visitation 
of his diocese, the provisions of canon 274, 40 and 50, must be 
observed, i.e., the metropolitan shall report it to the Roman Pon
tiff, and, after obtaining permission from the latter, shall supply 
for the negligence of the suffragan bishop by making the visita
tion of the diocese himself.77

d) The following matters are subject to the bishop’s ordinary 
visitation of the diocese :lpersons, things, and pious places, even 
though exempt, that are within the boundaries of the diocese, 
unless proof is offered of a special exemption from the bishop’s 
visitation, granted by the Apostolic See,1 however, the visitation is 
permitted to affect exempt religious only in the cases expressly  *74
Councils of Baltimore, with the allowance of an extra year in case of need. The 

^unqualified terminology of the III Plenary Council leads one to believe that this 
stricter rule is still obligatory in lhe United States, and that the visitation must 
be made, at least by delegate, every three years.>The III Plenary Council (loc. 
cit.) also requires an inquiry into financial conditions and temporal administra
tion, as well as the filing in the chancery of a report on the visitation.

74 Can. 343, § 1. 75 Can. 343, § 2.
76 Vermeersch-Creusen, op. cit., I, no. 458; cf. can. 615. 77 Can. 343, §3.

369



can. 345 THE SACRED CANONS
mentioned in the Code.78 The following persons are therefore 
subject to the visitation: the secular clergy, non-exempt religious, 
and exempt religious entrusted with the care of souls in matters 
pertaining to this office, pious associations erected or at least 
approved by ecclesiastical authority,70 and the laity in matters 
involving faith and morals or the reception of the sacraments 
and sacramentals. The following pious places are subject: all 
churches,80 cemeteries, schools, and in general all ecclesiastical 
institutions. The following things are subject: sacred vessels and 
vestments, relics, altars, the baptismal font, the sacred furnishings, 
the tabernacle, the sacristy, the confessionals, images, parochial 
books, and pious legacies.

e) In dealing with the matters that pertain to the object and 
the purpose of the visitation, the visitator is required to act pater

nally, and recourse may be taken from his precepts and decrees 
^only without suspensive effect (i.e. in devolutivoY in dealing with 

other matters, it is required that the bishop follow the norms of 
law, even during a visitation.  The method prescribed for the 
visitation is found in the Roman Pontifical.

81
82

The mode of procedure in an episcopal visitation of a diocese 
is administrative, not judicial or penal. In correcting abuses, 
therefore, on the occasion of a visitation, the bishop is required 
to act not as a judge but as a father; if punishments are to be 
inflicted, they are not to have a judicial or vindicative character, 
as penalties have, but rather the character of moderate penances,

78 Can. 344, § 1, 2. 79 Cf. can. 690.
80 According to canon 512, §2, 2°, the bishop's visitation extends to clerical 

religious congregations approved by the Holy See even though exempt, in regard 
to their church, sacristy, public oratory, and confessional; but the churches of 
regular orders are not thus subject unless they are parochial churches, and even 
if they are parochial, they are subject only in regard to objects related to the 
pastoral ministry; but the visitation does extend to oratories and chapels of con
fraternities and external schools (i.e., admitting as students persons who are not 
members of the exempt religious order) even when these are under the direction 
of members of regular orders. Cf. Augustine, op. cit., II, on can. 344; Coronata, 
op. cit., I, no. 400, note 6. 81 Can. 345.

82 Tit. Ordo ad visitandas paroecias.
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e.g., a retreat, acts of self-denial, or even a suspension for a short 
time.83

f) Bishops are required to execute this pastoral visitation with 
due diligence, but without unnecessary delay, and without caus
ing anyone burden or hardship through useless expense; neither 
they nor any associate shall, in consideration of the visitation, de
mand or receive any gift of any kind whatever, and any contrary 
custom is rejected as unreasonable; in regard, however, to the 
food and lodging to be provided them and their associates and 
in reference to the means and the expenses of traveling, legitimate 
local custom is to be observed.84

347. The right of precedence. Within his own territory, a 
bishop takes precedence over all archbishops and bishops, except 
cardinals, papal legates, and his own metropolitan: outside his 
diocese, the norms of canon 106 govern.  At the present time, 
archbishops outside their archdioceses take precedence over one 
another, whether they are residential or titular, according to the 
date of their promotion to an archiepiscopal see; with proper mod
ifications, the same rule is to be observed outside their dioceses 
by bishops, both residential and titular. In pre-Code law, resi
dential bishops as a rule took precedence over titular bishops.

86

80
348. Titular bishops. Titular bishops cannot exercise any  

power in their own diocese, and they do not even take possession^ 
of it. Although they are not bound in justice to offer Mass for the^ 
people of their dioceses, it is nevertheless recommended tha^ 
they do so from time to time from motives of charity,  praying 
for the spiritual welfare of the few Catholics who reside there and 
for the conversion of the numerous infidels resident there.

*

87

Generally speaking, titular bishops do not enjoy the rights 
proper to residential bishops, and they are not bound by the obli
gations proper to the latter.

83 Beste, op. cit., on can. 345; Cocchi, op. cit., Ill, no. 264.
84 Can. 346; cf. Cone. Trident., Sess. XXIV, de ref., c.3; Schroeder, op. cit.,

pp. 193-95. 85 Can. 347; cf. also our commentary on can. 106 supra.
Coronata, op. cit., I, no. 401, note 10. 87 Can. 348.
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349. The privileges and the insignia of bishops.
а) The privileges and insignia of all bishops. From the date 

of the receipt of authentic notification of their appointment, bish
ops, whether residential or titular, enjoy the following privileges 
and rights:

1) that of celebrating Mass on a portable altar everywhere and 
of permitting that another Mass be celebrated in their presence,

2) that of celebrating Mass aboard ship, observing the precau
tions required;

3) that of celebrating Mass according to their own calendar in 
any church or oratory;

4) that of the daily privileged altar;
5) that of gaining in their private chapel those indulgences 

the gaining of which usually requires a visit to a church or public 
chapel in the city of residence; this privilege is also enjoyed by 
the members of the bishop’s household;

б) that of blessing the faithful everywhere in the manner per
mitted to bishops;

7) that of choosing for themselves and for the members of their 
households any confessor they wish, who by this very fact is au
thorized to absolve them from all sins and censures (except cen
sures reserved in a most special manner to the Holy See and those 
incurred because of a violation of the secret of the Holy Office), 
even from the sins reserved by the ordinary of the place in which 
they happen to be;

8) that of preaching everywhere, provided the consent of the 
local ordinary can at least be presumed;

9) that of celebrating, or of permitting another to celebrate 
in their presence, one Mass on Holy Thursday and three Masses 
at midnight Christmas; 88

1 o) that of blessing everywhere, according to the formula pre
scribed, all kinds of rosaries, crosses, medals, and statues, and of

88 Even though a bishop celebrates Mass in the cathedral church on Holy Thursday, as residential bishops do in connection with the blessing of the holy
87«
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attaching to them the indulgences usually granted by the Holy 
See, as well as that of blessing scapulars and investing others with 
them without inscription in the register of those enrolled;

11) that of erecting the Stations of the Cross in churches, in 
even private oratories, and in other pious places, and of attaching 
to them the usual indulgences, as well as that of blessing crucifixes 
and of attaching to them all the indulgences usually annexed to 
the making of the Way of the Cross for the benefit of those who 
because of infirmity or other obstacle are unable to make it in the 
accustomed manner.89

oils, he may authorize another priest to celebrate Mass in his presence. Cf. 
Coronata, op. cit., I, no. 401; contra Ayrinhac, op. cit., no. 150.

80 The faculties enumerated under the last two subdivisions set forth in the 
list of bishops* privileges cannot be delegated either habitually or for a single 
act (per modum actus); moreover, vicars general do not enjoy them. S. Poenit., 
deer., Nov. 10, 1926 (AAS, XVIII, 500).

00 Can. 349, §§1,2. Cf. Augustine, op. cit., II, on can. 349.
01 Coronata, op. cit., I, no. 401.
02 S. C. Caeremonial., deer., Dec. 31, 1930 (AAS, XXIII [1931], 22).
03 The quantity of the indulgence permitted them was increased by Pius XII. 

S. Poenit., July 20, 1942 (AAS, XXXIV, 240); The Jurist, III (1943), 157.
04 Code Commission, Dec. 6, 1930 (AAS, XXIII [1931], 25; Bouscaren, op. cit., 

I, 210).

Moreover, bishops, both residential and titular, have the right 
to wear the episcopal insignia according to the norms of the 
liturgy; 00 and to erect a private oratory in their dwelling enjoy
ing the privileges of a semi-public oratory.01

The title, “Most Reverend Excellency,” belongs to both resi
dential and titular bishops.02

b) The privileges and the insignia of residential bishops. From 
the moment they have taken canonical possession of their sees, 
they enjoy the following rights:

1) that of receiving the income of the endowment of the see 
(mensa episcopalis);

2) that of granting an indulgence of one hundred days 08 in 
places subject to their jurisdiction, even to exempt religious and 
in their churches; 04
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3) that of erecting a throne and baldachin in every church in 
their dioceses,05 including the churches of exempt religious.

Moreover, residential bishops enjoy the right of having their 
name mentioned in the Canon of the Mass when it is celebrated 
within their territory even by exempt religious, and to a conk 
memoration in the Mass on the anniversary of the date of their 
appointment to their sees.06

^The loss of the episcopal office.
a) The power of orders received by a bishop in his consecration 

cannot be lost or taken away, though its lawful use may be.
b) The power of jurisdiction may cease as in the case of other 

offices under the conditions stated by law: viz.,
1) by resignation;
2) by transfer to another see, whether freely accepted or not;
3) by deprivation owing to a grave crime;
4) by deposition inflicted by the Roman Pontiff in the cases ex

pressed in law.

CHAPTER II

Coadjutor and Auxiliary Bishops

Canons 350-355

Division. After setting forth general notions concerning co
adjutor and auxiliary bishops (can. 350), this chapter deals with 
the rights and the power of a coadjutor bishop (can. 351, 352), 
the obligations of a coadjutor bishop (can. 353, 354), and the ces-

< sation of the office of a coadjutor bishop (can. 355).
350. General concepts. Coadjutor bishops are titular bishops 

who subordinately assist a residential bishop either in the admin-

w Can. 349, § 2.
In regard to the privileges, the insignia, the functions, the civil titles of 

nobility, and the dress of bishops, cf. the various answers and decrees of the 
Holy See in Bouscaren, op. cit., I, 203-10; III, 108, 109.
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istration of his diocese or in the exercise of the duties arising from . . 
the episcopal rank, or in both. They are appointed exclusively aL*  
by the Roman Pontiff.1 __________

The Code distinguishes three kindslof coadjutor bishops: 1) a-^ 
coadjutor bishop given the see: 2) a coadjutor bishop given to the
person of the bishop with the, right-of-snccession; 3) a coadjutor 
bishop given to the person of the bishop bnr without the righuSr 
o£ succession, {properly called an auxiliary bishop?] "x/

When a see is large in territorial extent or involves a multiplic- * 
ity of details in administration, a coadjutor may be given to the
see itself, though this is rare. The coadjutor is usually given to the 
person of the residential bishop because of physical or mental jll- 
D£ss, advanced age, or eminent dignity.

351-352- The rights and the powers of a coadjutor bishop, via 
The rights of a coadjutor bishop given the person of a bishop 
are measured by the apostolic letters of appointment; if the latter z 
are silent on this point:

a) a coadjutor who is given to a bishop completely incapaci
tated enjoys all the episcopal rights and is subject to all the epis- 1 
copal obligations;

b) a coadjutor given to a bishop not completely incapacitated 
has only those rights committed to him by the latter.

However, the residential bishop should not habitually delegate 
to others what his coadjutor is able and willing to perform. On the 
other hand, a coadjutor bishop, unless prevented by a justifying 
obstacle, is obliged to perform the pontifical functions and all 1 
other ceremonies incumbent upon the residential bishop, when, 
asked to do so by the latter.3 Coadjutor bishops assigned to resi
dential bishops who are not incapacitated are frequently ap-

iCan. 350, § 1. Generally speaking, the coadjutor is recommended by the resi
dential bishop whom he is to assist; in the case of a coadjutor with the right of 
succession, the acquired rights or other privileges belonging to chapters or to civil 
governments in connection with the appointment of residential bishops are 
usually respected. Chelodi, op. cit., no. 196, note 2; Beste, op. cit., on can. 350, 
§1. « Can. 350, §§ 2, 3. «Can. 351. 
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pointed vicars general by the latter and thus given a share in the 
administration of the dioceses to which they are ascribed. How
ever, the residential bishop is free to name as his vicar general a 
person other than his coadjutor.4

c) If the coadjutor bishop is assigned to the see, he may, within 
its boundaries, exercise all functions pertaining to the order of 
the episcopate except the conferring of holy orders; as to other 
matters, he may perform only those committed to him by the 
Holy See or by the bishop.5

353-354« The obligations of a coadjutor bishop.
a) Every coadjutor bishop, to take possession of his office, must 

present the apostolic letters to the bishop; moreover, if he enjoys 
the right of succession or is assigned to the see, he must present 
them also to the chapter (or the assembled diocesan consultors) 
in keeping with canon 334, § 3. If the residential bishop is unable 
to perform human acts, the presentation of the apostolic letters 
to only the chapter (or the assembled diocesan consultors) is oblig
atory and sufficient in regard to all types of coadjutors.®

b) Every coadjutor bishop is bound, in the same way as a resi
dential bishop by the law of residence in the diocese, and except 
for the period of vacation, to be computed according to canon 
338, he cannot leave it except for a short time, e.g., a week, and 
with the permission of the bishop.7

c) Other obligations of the coadjutor bishop are to be gathered 
from the apostolic letters; in general it may be said that every 
coadjutor bishop is obliged

4 Coronata, Institutiones, I, no. 406, note 1. An auxiliary bishop who is vicar 
general is entitled to bless the people in the manner of bishops everywhere in 
the diocese to which he is assigned, both inside and outside churches, without 
any further concession on the part of the residential bishop. S. R. C., deer., Nov. 
26, 1919, V (AAS, XII [1920], 177; Bouscaren, The Canon Law Digest, I, 208). 
But an auxiliary bishop is not permitted, even with the consent of the residential 
bishop, to use the throne and the baldachin. S. R. C., loc. cit. But he may, with 
the permission of the bishop to whom he is assigned, perform pontifical func
tions even outside the diocese to which he is assigned, provided he has at least 
the presumed permission of the local ordinary. Wernz-Vidal, lus canonicum, 
II, 619 A. 8 Can. 352. • Can. 353, §§ 1-3. 7 Can. 354.
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1) to assist the residential bishop in all matters which required 
his appointment;

2) to remain subordinate in the exercise of his office to the 
prelate to whom the government of the diocese is entrusted.

355. The cessation of the office of a coadjutor bishop.
a) As soon as the see becomes vacant, a coadjutor bishop with 

the right of succession becomes its residential bishop, provided 
he has taken canonical possession of it in conformity with canon 
353> §§ 2, 3-8

b) The office of an auxiliary bishop lapses upon the expiration 
of the office of the residential bishop, unless the apostolic letters 
provide otherwises

c) If a coadjutor bishop was given to the see itself, his office 
continues even during its vacancy:0 but his power, during the 
vacancy, is to be exercised in dependence respectively on the 
chapter or on the vicar capitular (the assembled diocesan con- 
suitors or the diocesan administrator).

8 This condition must be fulfilled under penalty of the invalidity of the suc
cession. If the coadjutor bishop has neglected to fulfill it in due time, he can 
take possession even after the see has become vacant by presenting to the chapter 
(or the assembled diocesan consultors) the Apostolic Letters giving him the right 
of succession. Taunton, The Law of the Church, p. 205; Coronata, op. cit., I, 
no. 408; Beste, op. cit., on can. 355, § 1.

• Can. 355, §§ 1-3.

CHAPTER III

The Diocesan Synod

Canons 356-362

Division. The first canon (can. 356) treats of the general notions 
of a diocesan synod and of the obligation of holding it; the Iasi 
canon (can. 362), of its competence; and the intervening canons 
(can. 357-61), of the actual procedure required in the holding of 
it.
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356. a\Definition^ A synod is a legitimate assembly convoked 

by a bishop in which he assembles the principal priests subject to 
him for the purpose of treating of matters referring to the par
ticular needs and advantages of the clergy and the laity of his dio
cese.1

b) The time for the celebration of a synod. The holding of a 
synod is of obligation for all dioceses at least once every ten years,2 
but nothing forbids that it be held oftener. Bishops who unden 
any tide perpetually govern or administer more than one dio
cese may hold either only one common synod for all their dio
ceses 3 or a separate synod in each of them.

The obligation of holding a synod rests also on abbots nullius, 
prelates nullius4 vicars apostolic,5 and permanently constituted 
apostolic administrators; 6 all are, therefore, governed in this mat
ter by the provisions of this chapter.

357. The convocation of. the presidency in, and the place of 
celebration of a synod. A diocesan synod is convoked by and held 
under the presidency of thelbishopj; powers belonging to neither 
the vicar general, unless he has a special mandate, nor the vicar 
capitular. It is to be held in the fcathedral churchl unless a rea
sonable cause suggests otherwise.7 A bishop may convoke a synod 
as soon as he has taken canonical possession of the diocese, even 
though he is not yet consecrated. The ceremonies to be observed 
in the convocation and the holding of a synod are described in 
the Ceremonial of Bishops 8 and the Roman Pontifical.9

In case one common synod is held for several dioceses, it is pref-

iCan. 356, § 1.
•Can. 356, § 1. Under pre-Code law, it was obligatory to hold a synod every 

year. CL Cone. Trident., Sess. XXIV, de ref., c.2; Schroeder, Council of Trent, 
pp. 192 f. 8 Can. 356, §2. 4 Cf. can. 215, § 2.

5 Cf. can. 304, § 2. Vicars apostolic are not required, however, to hold synods 
at stated times. 0 Cf. can. 315.

7 Can. 357, §§ 1, 2. In the convocation of a synod, there seems no longer any 
need for the advice of the diocesan consukors, a preliminary requisite demanded 
by the III Plenary Council of Baltimore (no. 20, 1°). 8 Lib. I, cap. XXXI.

• Tit. Ordo ad Synodum.
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erable that alternate cathedral churches be chosen on consecu
tive occasions.10

358. 1. \ Who must be invitedl to a synod? The following per
sons must be invited to a synod with the obligation of attending 
it: 11

a) the vicar general, who takes precedence over all other mem
bers of a synod, except, when he does not possess the episcopal 
character, one who does; 12

b) the canons of the cathedral church or the diocesan consul- 
tors: the performance of choir duty is not a sufficient cause for 
dispensing the canons from attending the synod; 13

c) the rector of the diocesan seminary, at least of the major 
seminary; besides the fact that he has the power of a pastor in 
the seminary, the importance of his position justifies his attend
ance;

d) the vicars forane (deans);
e) a representative of every collegiate church, selected by its 

chapter from its members;
f) the paristfapfiests of the city in which the synod is held;
g) at least one pastor from every vicariate forane (deanery), 

elected by all who have the actual care of souls; the parish priest 
thus selected must secure, for the period of his absence, a vicar 
substitute in accordance with canon 465, § 4; a vote in this elec
tion belongs not only to the pastors of the vicariate but also to both 
the parochial vicars who enjoy full parochial power and all other 
vicars, inclusive of ordinary assistants and the rectors or chaplains 
of subsidiary churches; 14 the habitual vicar of a parish united 
to a monastery is not excluded from this vote, and he may also 
be elected; 15

h) all abbots de regimine (governing a monastery) and one
10 Cf. Augustine, Commentary, II, on can. 356; Coronata, op. cit., I, no. 411. 

note 10. X1 Can. 358, § 1.
X2 Cf. can. 370, § 1. 18 Coronata, op. cit., I, no. 412.

Coronata, loc. cit., contra Vermeersch-Creusen, Epitome, I, no. 472.
1® Coronata, loc. cit.; Vermeersch-Creusen, loc. cit.
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of the superiors of every clerical institute, including those ex
empt, residing in the diocese, to be designated by the provincial 
superior, unless the provincial house is located in the diocese 
and the provincial superior himself prefers to attend, a privilege 
not extended to him if the provincial house is located outside the 
diocese.

2. Who may be invited to a synod? If he judges it opportune, 
a bishop may invite to a synod other or even all canons (i.e., of 
collegiate churches), other or all pastors and religious superiors, 
and every secular priest of the diocese, except those necessary for 
the care of souls in the parishes; and all thus invited enjoy the, 
same right of voting on all matters treated in the synod as those 
whose attendance is obligatory, \unless the bishop has provided 
otherwise in the letters of invitation.10

359. Obstacles to attendance. Those who are required to at
tend a synod but are prevented from doing so by a legitimate im
pediment, are not permitted to send a proxy to attend the synod 
in their name; but they shall inform the bishop of the impedi
ment. The bishop may compel attendance and punish with just 
penalties those who fail to attend, unless those involved are ex
empt religious who are not pastors.17

It is not certain whether this canon applies to those whose at
tendance the bishop is free to request as provided in canon 358, 
§ 2, when they are actually invited by him to attend. It seems that 
even they are obliged to attend, and that the bishop may punish 
them for non-attendance, unless they are exempt religious who 
are not pastors, should they fail to notify him of a legitimate im
pediment; since they are given the right to attend, they should 
be subject to the corresponding obligation.18

i6 Can. 358, § 2. An automatic invitation, not to say obligation, seems to be 
found in the decrees of the II Plenary Council of Baltimore (no. 66) and of the 
III Plenary Council (no. 88), extending to all priests, inclusive of exempt religious, 
entrusted with the care of souls, inclusive therefore of assistants to the pastor (cf. 
for an analogy our commentary on can. 131, §3). n Can. 359, §§ 1, 2.

is Chelodi, op. cit., no. 241; Ayrinhac, Constitution of the Church, no. 161; 
cf. however, Coronata, op. cit., I, no. 412, note 3.
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360-361. Thefcroccdure in a synod, j
a) If he judges it opportune, the bishop shall appoint at a^

reasonable time before the synod one or more committees cornel, 
posed of diocesan clergy for the purpose of preparing the ques
tions to be treated in the synod. '•

b) Before the opening of the sessions, the bisnop shall provide 
that a schedule of these questions be given to all who were called 
to and who are in attendance at the synod.19

c) All in attendance must make the profession of faith.20
d) The procedure is regulated by the following officials ap

pointed by the bishop:
1) a promoter of the synod, whose function it is to see that the 

acts of the synod are in conformity with the law;
2) a secretary, whose function it is to record the proceedings;
3) a notary, to draw up the authentic acts of the synods;
4) a master of ceremonies;
5) an attorney of the clergy (procurator cleri), whose function 

it is to propose the petitions of the clergy and to raise their ob
jections against proposed synodal decrees.

e) In the preparatory sessions, held under the presidency of 
the bishop himself or his representative, the questions which are 
to be the subject of synodal enactments are to be submitted to the 
free discussion shared by all in attendance at the synod, even 
though they may have no vote, a right which cannot be denied by 
the bishop.21

Questions treated in a synod.
a) Among the matters to be taken up in a synod, Benedict XIV 

mentions the following:
1) public prayers, exhortations, sermons;
2) the appointment of synodal judges and synodal examiners;
3) the cases to be reserved to the bishop;
4) fees (including the cathedraticum and stole fees);
5) Mass stipends and abuses concerning them;
10 Can. 360, §§1,2. 20 Cf. can. 1406, § 1, no. 1. 21 Can. 361.
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6) the care of the seminary.2’
b) The following matters are obviously beyond the compe

tence of a diocesan synod:
1) matters concerning faith;
2) disputed questions of dogmatic or moral theology;
3) enactments contrary to the common law.23
362. Thelauthoritylof a synod. The only legislator in a synod is 

Fthe bishop, the other members enjoying only a consultive vote; 
only the bishop signs the synodal enactments, which, if pro
mulgated in the synod itself, obtain immediate binding force, 
unless provided otherwise.24

The approbation of synodal enactments by the Holy See is jiot 
required. However, if the bishop desires it, he may send a copy 
of the synodal decrees to the Sacred Consistorial Congregation 
with his quinquennial report, and they will be given considerate 
attention.

These enactments can be abrogated only by the bishop. In 
abrogating them, he is not obliged to approach the cathedral 
chapter (or the assembled diocesan consul tors).

CHAPTER IV

The Diocesan Curia

Canons 363-390

Division. This chapter is composed of three articles, treating 
of the vicar general (can. 366-71), of the chancellor and other 
notaries, as well as of the episcopal archives (can. 372-84); and of 
synodal examiners and parish priest consultors (can. 385-90).

22 C£. Augustine (op. cit., II, on can. 357), who adds to the list of questions 
appropriately taken up in a synod the following: pastoral monthly conferences, 
administration of church property, and, above all, the method of inculcating the 
provisions of the Code. Catholic Action is most assuredly a matter worthy of the 
attention of a synod. 23 Taunton, op. cit., p. 609. 24 Can. 362.
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Three canons serve as an introduction to the whole chapter, one
presenting the general notion of the curia (can. 363); one, the 
method of the appointment of the officials of the curia (can. 364), 
and one, the division of the matter to be treated in the subsequent 
canons of the chapter (can. 365).

INTRODUC<Ho^^t7u^^*"

Canons 363-365

363. 1. The (general notion] of the diocesan curia. The dio
cesan curia consists of those persons who aid the bishop, or the 
prelate who rules the diocese in the bishop’s place, in the govern
ment of the whole diocese.

2. To it belong the vicar general, the officialis, the chancellor,' 
the promoter of justice, the defender of the marriage bond, syn-. 
odal judges, synodal examiners, parish priest consul tors, auditors^ 
notaries, couriers, and beadles.1 tLj.

All these members of the curia, as such, hold an office, at least 
an office understood in the broad sense, but the office of none isr 
a benefice or an office held by irremovable tenure.2 Laymen may; 
hold the offices of notary, courier, or beadle; the incumbents of 
the other offices of the curia must be priests.3

The cathedral chapter (board of diocesan consultors) does not 
belong to the diocesan curia.

364. 1. The appointment of the officials of the diocesan curia. 
The appointment of all the persons exercising the designated 
functions in the diocesan curia must be made in writing in ac
cordance with canon 159/ though not, it seems, under penalty 
of the invalidity of the appointment.8 It is the bishop who ap-

1 Can. 363, §§ 1, 2. 2 Coronata, Institutiones, I, no. 416.8 Cf. can. 373, § 3, in reference to the office of notary.4 Can. 364, § 1.8 Ayrinhac, Constitution of the Church, no. 165.
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points all the officials of the diocesan curia; however, for the 
appointment of some of them, he must have, under given cir
cumstances, the consent of other persons.6

2. The obligations of the officials of the diocesan curia. Mem
bers of the diocesan curia are subject to the following obligations.

a) They must take an oath in the presence of the bishop that 

• selves to be influenced by human respect.
b) Under the authority of the bishop they must transact the 

business of their office according to the provisions of law.
c) 3h?hey must observe secrecy within the limits and in the 

manner determined by the law 7 or by the bishop.8
365. The division of the canons affecting the officials of the 

diocesan curia.
a) The provisions of canons 1573-93 govern the functions of 

the officialis, the promoter of justice, the defender of the bond, 
synodal judges, auditors, couriers, and beadles.

b) The functions of the vicar general, the chancellor and other 
notaries, synodal examiners, and parish priest consultors are 
governed by the provisions of the following canons.9

The functions governed by canons 1573-93 belong to the 
judicial phase of diocesan jurisdiction; those governed by the 
following canons, to the administrative or extra-judicial phase.

ARTICLE 1 

The Vicar General 

Canons 366-371

Division. This article deals with the various phases of the office 
of the vicar general*  his appointment (can. 366), the qualifica- 

6 Cf. can. 385, § 1. 7 cf. can. 377, 382, 1623, 1625 (§§ 2, 3), 1645 (§ 3).
« Can. 364, § 2. Officials acting in diocesan courts and tribunals must take the 

oath against Modernism to be preceded by the profession of faith; Pius X, motu 
propr. Sacrorum antistitum, Sept. 1, 1910 (Fontes, no. 689). 0 Can. 365.
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tions he must possess (can. 367), his rights (can. 368), his obliga
tions (can. 369), his rights of precedence and the insignia of his 
office (can. 370), and the cessation of his office (can. 371).

366. The appointment of the vicar general. y. - 1̂?  ‘7**
a) 1. Whenever the right government of the diocese requires 

it, the bishop shall appoint a vicar general that the latter, enjoy- 
frngpfdinary power, may assist him throughout its entire territory. 
s2. The vicar general is designated at the discretion of the bishop 
and may be removed by him at will.10

2) The office of vicar general is thus constituted by the law, 
though the obligation of appointing an incumbent in a particu- c 
lar case is only relative, i.e., whenever the right administration 
of the diocese demands it, and of this need the bishop is the judge. 
This obligation rests also on abbots nullius and prelates nullius,11 
On the contrary, a vicar apostolic or a prefect apostolic may ap
point a vicar general only if he has received special permission 
for it from the Holy See.12

3) y As a rule neither the consent nor the advice of the cathedral 
chapter need be obtained in the appointment or the removal 
of the vicar general. For the lawfulness of his removal, how
ever, a justifying cause is required and natural equity must be / 
observed.

b) Only one vicar general shall be appointed, unless diversity 
of rite or the size of the diocese requires otherwise; but in case 
the vicar general is absent or prevented from discharging his 
duties, the bishop may appoint another priest in his place.18

367. The qualifications of the vicar general. 1. The vicar gen
eral must be a secular priest, at least thirty years old, possessing 
the doctorate or the licentiate in theology or canon law or at least 1 
proficiency in them, and be noted for the soundness of his faithj

10 Can. 366, §§ 1, 2. 11 Cf. can. 323, § 3.12 Cf. our commentary on can. 311 in regard to the vicar delegate.18 Can. 366, § 3. The reasons herein enumerated for permitting more than one vicar general are the only ones allowed by the Code. Cf. Beste, Introductio in 
Codicem, on this canon.
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probity of life, prudence, and administrative or practical expe
rience.

2. If the diocese has been entrusted to a religious institute, the 
vicar general may be a member of it.

^^3- The office cannot be entrusted to the .canon penitentiaryf^o 
a blood relative of the bishop, especially in the first degree or in 
the second touching the first, or, except in case of necessity, to a 

<^arish priest or anyone occupied in the care of souls: but the 
' bishop may choose for it a priest belonging to his diocese.14 The 

last clause abrogates pre-Code particular laws and decisions of 
the Holy See which frequently required the contrary.

A member of a religious community, whether under solemn or 
under only simple vows, may be given this office only 15 when 
a diocese is entrusted to his institute, as in the case of an abbacy 
nullius or a prelacy nullius, and frequently also of a vicariate 
apostolic or a prefecture apostolic. Of course, even in a diocese 
not entrusted to a religious institute, an indult of the Holy See 
may permit this.

It is not forbidden to appoint to this office a priest who was 
not legitimate but merely legitimized.16

368. The rights of a vicar general. To the vicar general there 
belongs in virtue of his office that jurisdiction in the entire dio
cese, in temporal and spiritual matters, which the bishop enjoys 
by ordinary law, excepting whatever the bishop has reserved to 
himself or the law restricts to a special mandate issued by the 
bishop.17

a) The jurisdiction of the vicar general is ordinary but vicarL 
ous, i.e., it is permanently attached by law to his office, but it is 
exercised not in his own name but in that of the bishop. Because 
it is ordinary, the vicar general may delegate it.

b) Though the vicar general enjoys that jurisdiction which
14 Can. 367, §§ 1-3.
15 Cf. Coronata, op. cit., I, no. 420, note 6; contra Augustine, Commentary, II,

on can. 367. 16 Vermeersch-Creusen, Epitome, II, no. 478.
17 Can. 368, § 1. (L&-«/i-c -df •<-
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the bishop himself possesses by ordinary law, it includes only the 
administrative, not the judicial, functions of that jurisdiction, 
unless, under the conditions required by the Code, the vicar 
general possesses the office of the officialis as well.18

c) Even though several vicars general are appointed in the 
same diocese, each of them enjoys this ordinary jurisdiction to 
its fullest extent (in solidum), i.e., including whatever matters 
pertain to the office anywhere in the entire diocese.10 This com
plete jurisdiction cannot be excluded even though, for practical 
reasons, either the territory of the diocese or the administrative 
departments of the curia be divided among them.

d) Though the bishop may, by making reservations, limit the 
extensive jurisdiction of the vicar general, he may not so impose 
limitations as to abolish the latter's power in all but name.

e) The acts for which the vicar general requires the special 
mandate of the bishop are specifically enumerated in the Code.20 
The jurisdiction exercised by the vicar general in virtue of a 
special mandate is also to be regarded as ordinary and vicarious, 
since it pertains to his office, though dependently on the condition 
of a special mandate.21

f) There are certain acts which cannot be committed to a vicar 
general even through a special mandate.22 On the other hand, a 
vicar general can, unless it is otherwise provided, execute Apos
tolic rescripts sent to the bishop or to the predecessor of the latter 
in the government of the diocese. Generally, also, he enjoys, in 
virtue of canon 66, § 2, the habitual faculties granted by the Holy

is Cf. can. 1573, § 1.
i° “Wherefore . . . the custom of appointing two vicars general, one in tem

poralibus and one in spiritualibus, is not to be admitted.” Augustine, op. cit., II, 
on can. 368; Coronaca, op. cit., I, no. 421.

20 C£. can. 113, 152, 187 (§ 1), 357 (§ i), 455 (§3), 477 (§ 1), 686 (§4). together 
with 492 (§ 1), 893 (§ i), 958 (§ 1, 2°), 1104, 1155 (§ 1), 1162 (§ 1), 1191 (§ i), 1283 
(§ 2). 1285 (§ 1), 1303 (§ 3), 1414 (§ 3), 1423 (§ i), 1432 (§ 2), 1466 (§ 2), 1487 (§ 1), 
2002, 2220 (§ 2), 2236 (§ 3), 2314 (§ 2).

21 Coronata, loc. cit.; cf. Vermeersch-Creusen, op. cit., I, no. 479.
22 Cf. can. 406, § 1.
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See to the local ordinary.23 The power granted through rescripts 
and habitual faculties of the Holy See may be subdelegated, even 
habitually.24

369. The obligations of a vicar general. 1. A vicar general is 
required to report to the bishop the more important matters re
ferred to the curia and to inform him of measures taken or desira
ble to safeguard discipline among the clergy and the laity.

2. He shall be scrupulous in avoiding the use of his authority in 
opposition to the intention or the will of the bishop ;vindeed, a faf 
vor refused by the bishop cannot be validly granted by the vica} 
general even though he has been informed of the bishop’s re
fusal^5 Thus does the law aim at promoting perfect uniformity 
and unity in the government of the diocese.

Recourse may be taken from the administrative decisions of 
the vicar general to the bishop in person. Should the vicar general 
possess the office of officialis and render a judicial sentence, since 
in this capacity he forms but one tribunal with the bishop, no 
appeal may be taken from his sentence to the latter, but rather to 
the tribunal of second instance.

Moreover, the vicar general is obliged to make the profession 
of faith 2C and to participate in the synod.27 He may not be chosen 
a member of either of the boards selected for the government of 
the seminary.28

370. The rights of precedence and the insignia of the office of 
a vicar general. 1. The vicar general, even when the bishop is 
present, enjoys in public and private the right of precedence over 
all the clerics of the diocese, inclusive of the dignitaries and the 
canons of the cathedral chapter, even in choir and in chapter 
meetings, excepting, when he lacks the episcopal character, clerics 
who possess it.20 The precedence in choir as just described belongs

23 Can. 368, § 2. 24 Vermeersch-Creusen, op. cit., II, no. 480.
25 Can. 369, §§ 1-2; cf. can. 44, § 2.
20 Cf. can. 1406, § 1, 70. He must also take the oath against Modernism; Pius X, 

motu proprio Sacrorum antistitum, Sept. 1, 1910 (Fontes, no. 689).
22 Cf. can. 358, § 1, i°. 28 Cf. can. 1359, §§ 1, 2. 20 Can. 370, § 1.
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to him in spite of any contrary custom, even if he is not a canon 
himself; if he is a canon, he need not be attired in canonical garb 
to enjoy it.30

2. If the vicar general is a bishop, he enjoys all the honorary 
privileges of titular bishops;31 otherwise he is entitled during 
his tenure of office to all the privileges and insignia of a titular 
protonotary apostolic.32

The powers, rights, and privileges of a vicar general belong 
also, in his absence, to the priest appointed to substitute for him.33

371. The cessation of the office of a vicar general. The juris
diction of a vicar general expires in the following ways:

a) by resignation made in accordance with the norms of canons 
183-91;

b) by revocation of his appointment when he has been duly 
notified of it by the bishop;

c) by the vacancy of the episcopal see: when the bishop s juris
diction is suspended, e.g., through a suspension, excommunica
tion, or interdict inflicted on him by sentence, the jurisdiction of 
the vicar general is likewise suspended.34

If the vicar general is also officialis, he does not lose the latter 
office through the mere vacancy of the episcopal see.36

30 Cf. S. C. C., Cuneen. et Utinen., May 17, 1919 (AAS, XI, 349); S. C. C., Lu
cerina, Dec. 15, 1923 (AAS, XVI [1924], 371; Bouscaren, The Canon Law Digest, I, 
215f.).

31 Cf. S. R. C., deer., Nov. 26, 1919, V, ad 2 (AAS, XII [1920], 177); cf. Bouscaren, 
op. cit., I, 208.

82 Can. 370, § 2. For the privileges and the insignia of titular protonotaries 
apostolic, cf. our commentary on can. 328.

33 Cf. can. 366, § 3; Coronata, op. cit., I, no. 423.
34 Can. 371. Though the appointment of a vicar general may be revoked “ad

nutum episcopi,” this revocation is lawful only “ad nutum non de quolibet 
arbitrio, sed de arbitrio rationabili." Coronata, op. cit., I, no. 424, note 6; cf. 
also our commentary on can. 366, § 2. 86 Cf. can. 1573, § 5.
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ARTICLE II

The Chancellor and Other Notaries

The Episcopal Archives

Canons 372—384

Division. This article treats first of the office of the chancellor 
(can. 372) and then of the office of other notaries (can. 373). Then 
follows a canon on the functions of notaries (can. 374). The re
maining canons of the article deal with the episcopal archives, 
providing first general notions in regard to the public archives 
(can. 375 f.) and then principles governing their custody (can. 
377 f.). The secret archives are the subject matter of canons 379- 
82; and the archives of subordinate moral persons, of canon 383. 
Canon 384 treats of access to the information preserved in the 
archives.

History. From the earliest ages the Church of Rome has had 
seven regional notaries whose duty it was, at first, to record the 
history of the martyrs, and later, beginning with the sixth century, 
to write and preserve documents for the papal archives. Other 
Churches also had their chancellors and notaries. The existence 
of archives in the Church can be traced to the third century. They 
were the repository of the acts and the decrees of the councils, 
of Sacred Scripture, and of other documents pertaining to faith 
and morals. St. Jerome calls the archives of the Church of Rome 
chartaceum.33

The chancellor. 1. In every episcopal curia there shall 
be appointed by the bishop a chancellor who shall be a priest and 
whose chief functions are the^reservation in the archives of the 
prts of the curia, the&rrangement of them in chronological order, 
and the Compilation of an index of them.87 The office of the 
chancellor is an office in the strict sense.
^•Augustine, op. cit., II, 406; Coronata, op. cit., I, no. 425. 87 Can. 372, § le
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The priest who is appointed chancellor must be a man of good 
repute and of undisputed reliability. Though the Code does not 
specify other positive qualifications, it is obvious that he must be 
proficient in canon law.

2. If necessary, the chancellor may be given an assistant, with 
the name of vice-chancellor, or vice-recorder.

3. By reason of his office, the chancellor is also a notary.88
The appointment, as well as its revocation, depends entirely 

on the will of the bishop. It cannot be revoked, however, by the 
vicar capitular (diocesan administrator) without the consent of 
the cathedral chapter (or the assembled diocesan consultors).

The chancellor performs his duties in subordination to the 
bishop and the vicar general; the vice-chancellor, and the other 
notaries, in subordination also to the chancellor.

373. Notaries. Besides the chancellor, a bishop may appoint 
other notaries, for the purpose of authentication with their signa
tures, i.e., of providing a document with the quality of proof, as 
evidence in any court. They may be appointed for the authentica
tion of all acts of the curia, for only judicial acts, or even for the 
acts of a single case or transaction.

The qualifications of notaries are not different from those 
required in the chancellor; they must be men of unblemished 
reputation and above all suspicion. However, if clerics are not 
available for appointment to this office, the bishop may appoint 
laymen, except for the criminal prosecution of clerics, in which 
the notary who participates must be a priest.

The removal of notaries is governed by the same norms as that 
of the chancellor: their removal, permanent or temporary, is en
tirely in the hands of the person who appointed them, his succes
sor, or his superior. The vicar capitular (diocesan administrator) 
cannot effect it, however, without the consent of the cathedral 
chapter (or the assembled diocesan consultors).80

The office of notaries is not an ecclesiastical office in the strict
38 Can. 37a, §§ a, 3.  Can. 373, §§ 1-5.80
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sense. From the fact that they draft and authenticate acts they 
are frequently called actuaries.

374. The functions of notaries.
a) Notaries enjoy the following functions:
1) that of drafting acts or documents attesting enactments, or

ders, commitments, judicial summonses and notifications, de
crees, sentences, and similar matters in which their intervention 
is required;

2) that of recording minutes of what transpired in the meet
ings to which they are accredited, and of signing this record, at
taching the name of the place, the day, the month, and the year;

3) that of giving access to records to those who have a right 
to it, observing the norms of law in doing so, and of furnishing- 
authenticated copies of the originals.

b) A notary cannot function outside the territory of the bishop 
by whom he was appointed or beyond the subject matter for 
which he was given his appointment.40

375-376. General notions of public episcopal archives. 1. In 
a safe and convenient place, bishops are required to establish dio
cesan archives in which all documents and writings regarding the 
spiritual and the temporal affairs of the diocese are to be properly 
filed and diligently guarded under lock and key.

2. An inventory or classified list of the documents filed in the 
archives shall be drawn up with diligence and exactness, together 
with a .brief summary of the respective documents.41

376. 1. Every year, within the first two months of the year, 
there shall be added to the inventory or catalogue of documents, 
those papers that have accumulated in the course of the preceding 
yeaxLor that have preyjously-Hot been entered.

2. The ordinaries are required to make a diligent search for
40 Can. 374, §§ 1, 2. Augustine (op. cit., II, on can. 374) calls attention “to the 

necessity of using durable and specially prepared ink. It is an unfortunate fact,” 
he continues, “that many, especially typewritten papers, in course of time be
come almost illegible, whereas manuscripts of the ninth and tenth century can 
still be read with little difficulty.” <1 Can. 375, §§ 1, 2.
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documents and papers that may have gone astray or found their 
way to places outside the archives, and to employ every feasible 
means, even to the extent of inflicting penalties, to have them re
stored to the archives.42

377-378. The custody of thdpubliclepiscopal archives, 1. The 
archives are required to be locked, and no one is to be permitted 
to enter them without the permission of the bishop or of the vicar 
general and that of the chancellor.

2. The chancellor is the sole custodian of the key to them.43
The authority of the chancellor is thus shown to be rather im

pressive, since he is entrusted with the key of the archives and 
since his permission is needed for entrance into them. However,! 
he cannot refuse it to those who have obtained it from the ordi-l 
nary.44

378. 1. No paper may be taken out of the archives without 
the consent of either the bishop or the vicar general; and if any 
paper is removed, it must be returned to its place within three 
days; the ordinary is given the authority to extend this period of 
time, though the extension should be kept within reasonable 
bounds.

2. Whoever takes a paper from the archives must sign a receipt, 
which he must leave with the chancellor.45

379-382. [Secreti episcopal archives, 1. Besides the ordinary 
archives, bishops must also have secret archives or at least they 
must provide a special safe within the ordinary archives, to be 
locked and immovable, in which all secret papers shall be pre
served with extreme diligence. Every year there must be burnt

42 Can. 376, §§ 1, 2.
48 Can. 377, §§ 1, 2. The translation of this canon by Augustine (op. cit., II, on 

this canon) is incorrect; cf. Coronata, op. cit., I, no. 428.
44 Cf. Coronata, ibid., no. 428, note 5.
48 Can. 378, §§ 1,2. “This canon is intended as a safeguard to prevent documents 

from being scattered, and at the same time offers to students of history, or others 
who may be interested in episcopal records, an opportunity to use them. Of course, 
bishops will see to it that the documents are not put to wrong uses.” Augustine, 
op. cit., II, on can. 378.
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those documents which, relating to the prosecution of crimes of 
immorality, involve deceased defendants or cases ended more 
than ten years previously with a condemnatory sentence, only a 

\brief summary of the case being retained with the text of the
final sentence.^

2. An inventory or catalogue of the contents of these archives 
must be made in accordance with canon 375, § 2.

3. They must be kept under locks fitted with two different, 
keys, one of which is kept by the bishop or the apostolic adminis
trator, the other, by the vicar general or, in his absence, by the 
chancellor of the curia.

4. If circumstances demand access to the secret archives, the 
bishop or the apostolic administrator, having procured the key re
tained by the vicar general or the chancellor, may open them and 
inspect their contents alone and without witnesses, but afterwards 
these archives shall again be locked with both keys.4G Though the 
law explicitly empowers only the bishop or the apostolic admin
istrator to inspect, without witnesses, the documents in the secret 
archives, it seems logical that he may allow the vicar general or the 
chancellor to do the same whenever in his judgment there exists 
a justifying reason.47
>380. Immediately after he has taken possession of the diocese, 

the bishop shall appoint a priest who, in the event that the dio
cese becomes vacant or the bishop is prevented from communicat
ing with and governing the diocese, will take over the custody of 
the key of the secret archives retained by the bishop.48

$81. 1. When the bishop is prevented from governing the 
diocese, in the cases mentioned in canon 429, § 1, and an apostolic 
administrator has not been appointed, the priest designated by 
the bishop, as required by the preceding canon (380), shall hand 
over the key to the cleric to whom the bishop may have delegated 
the government of the diocese; but if the government is in the

<6 Can. 379, §§ 1-4. 47 Cf. Coronata, op. cit., I, no. 429, note 4.Can. 380.
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hands of the vicar general, the designated priest retains the key.
When, in these circumstances, a cleric has not been delegated 

or, if delegated, is unable to function, and, in accordance with 
canon 429, § 3, or because the see is vacant, the cathedral chapter 
(diocesan consultors) has elected a vicar capitular (diocesan ad
ministrator), the priest entrusted with the bishop’s key to the 
secret archives shall hand it over to the vicar capitular (diocesan 
administrator) as soon as he is elected; at the same time the vicar 
general or the chancellor shall give up the other key to the first 
dignitary of the cathedral chapter or to the senior in office of the 
diocesan consultors.

2. In both cases, before the keys are handed to the persons 
designated, the vicar general or the chancellor and the priest en
trusted with the bishop’s key must seal the secret archives with 
the seal of the diocesan curia.40

^382. 1. This seal is not to be removed and the secret archives 
are not to be opened, except in the case of urgent necessity and 
then by the vicar capitular in the presence of two canons or dio
cesan consultors, who shall see that no papers are carried away; 
only the vicar capitular may examine the documents in the pres
ence of the aforesaid canons or diocesan consultors, and he is never 
permitted to carry them away. After the inspection, the archives 
must be sealed again.

2. If the seal was removed and the archives opened, the vicar 
capitular is required to give the newly appointed bishop, as soon 
as he arrives in the diocese, an account of the urgent reason that 
warranted his action.50

383. The archives of Subordinate moral persons. 1. Bishops
10 Can. 381, §§ i, 2. If the first dignitary of the chapter or the senior in office 

of the diocesan consultors is elected vicar capitular (diocesan administrator), it is 
evident that the second key must be given to the next in rank immediately below 
him, lest both keys be in the hands of one person.

50 Can. 382, §§ 1, 2. This express prohibition against the withdrawal of docu
ments from the secret archives does not bind the bishop or the apostolic adminis
trator, for they, and per se they only, are permitted to withdraw them; cf. Coronata, 
ibid., no. 429, note 2.
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shall provide that an inventory or catalogue be made in dupli
cate of the archives of the cathedral, collegiate, and parochial 
churches, as well as of those of confraternities and pious institu

tions, and that one copy be kept in the archives of the respective 
church or institution, and the other in the episcopal archives, 
without prejudice to the provisions of canons 470 (§ 3), 1522 
(20, 30), and 1523, (6°).

2. The original documents shall not be taken from these 
archives except in accordance with the norms of canon 37 8.c 1

384. Access to the public archives. 1. Papers which need not 
be kept secret in parochial or episcopal archives may be inspected 
by anyone interested in them; the latter can likewise ask that 
authentic copies may be made and delivered at his own expense.

2. On the other hand, chancellors of the curia, pastors and 
other custodians of archives, in giving access to documents and in 
making and delivering copies of them, shall observe the rules laid 
down by lawful ecclesiastical authority and, in case of doubt, shall 
consult the local ordinary.52

ARTICLE in

Synodal Examiners and Parish Priest Consultors

Canons 385—390

Division. This article consists of six canons dealing respectively 
with the number and the appointment of synodal examiners and 
parish priest consultors (can. 385), the filling of vacancies in the 
respective posts (can. 386), the term of office of the respective 
incumbents (can. 387), their removal from their post (can. 388),

51 Can. 383, §§1,2. This canon presupposes the obligation resting on cathedral, collegiate and parochial churches, as well as on confraternities and pious institutions, of having their own archives. An iron safe serving to make secure the parish archives is demanded by the III Plenary Council of Baltimore (Acta, no. 278). Cf. our commentary on can. 470 (§ 3), 1522 (20, 30), and 1523 (6°).02 Can. 384, §§ 1, 2. For papal sanctions cf. can. 2405, 240G (§ 1), 2362.
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their functions (can. 389), and the compatibility of the posts one 
with the other (can. 390).

385. Appointment and number of examiners and consultors.
1. In every diocese there must be synodal examiners and parish 
priest consultors, appointed at the diocesan synod through the 
proposal of the bishop and the approval of the synod:

2. Their number is left to the prudent discretion of the bishop, 
but they should not be less than four or more than twelve.53

The juridic institute of the synodal examiner has its origin in 
the Council of Trent, accompanying the provision requiring a 
special form of examination for those to be appointed pastors 
(concursus).64

In the law of the Code the synodal examiners are priests be
longing to the diocesan curia who assist the bishop in certain 
forms of procedure against clerics, in the examinations of candi
dates for promotion to parishes, and in other matters at the wish 
of the bishop.55 If elected in the synod, they are called synodal; 
if chosen outside the synod, pro-synodal examiners.

The juridic institute of parish priest consultors goes back only 
to Pius X.50 Their office is to assist the bishop in the special proce
dures against pastors enjoying irremovable tenure as provided in 
canons 2147 f. They must actually be parish priests; should they 
lose the office of pastor, they would automatically lose that of 
parish priest consultor.57

386. The appointment of pro-synodal examiners and con-
63 Can. 385, §§ 1, 2. The minimum of six specified in the II (no. 76) and the 

III (no. 25) Plenary Councils of Baltimore seems not to limit the liberty given 
by the Code. Cf. also II Plen. Council of Baltimore (Acta, no. 316), where the 
number was placed at three or four in reference to examiners of those awaiting 
ordination.

54 Cone. Trident., Sess. XXIV, de ref., c. 18; Schroeder, Council of Trent, pp. 
207-10. 65 Coronata, op. cit., I, no. 431.

80 Motu propr. Maxima cura, Aug. 20, 1910 (AAS, II, 636); Fontes, no. 2074.
57 Oesterle, Praelectiones luris Canonici (In Collegio S. Anselmi, 1931), I, com

mentary on can. 385. Even regulars are not excluded from the office of synodal 
examiner or, if they are pastors, from that of parish priest consultor. S. C. Consist., 
deer., Oct. 3, 1910, ad IV (AAS, II, 854).
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suitors. If an examiner or a parish priest consultor should die or 
go out of office in the interval between synods, the bishop, with 
the advice of the cathedral chapter (or assembled diocesan con- 
suitors), shall appoint a pro-synodal examiner or parish priest 
consultor in his stead; and the same rule is to be followed in the ap
pointment of examiners and parish priest consultors at any time 
when a synod is not held.58

387-388. The cessation of the office of synodal examiners and 
parish priest consultors. 1. Examiners and parish priest consul- 
tors, whether appointed in the synod or outside the synod, go out 
of office ten years from the date of their appointment or even 
sooner if a synod is held; however, they may finish a case already 
begun and, with due observance to the norms of law, they may be 
reappointed.

2. Those who are appointed in the place of deceased or re
tiring examiners or parish priest consultors hold their office only 
as long as the persons whom they replace would have done,50 i.e., 
they merely complete the unexpired term of those whose place 
they take.

388.<They cannot be removed by the bishop except for a grave 
reason and only after he has consulted the cathedral chapter>(or 
the assembled diocesan consultors).00 If the bishop failed to con
sult the cathedral chapter (or the assembled diocesan consultors), 
his act in removing them, even though his reason for doing so be 
weighty, would be invalid.01

389-390. Duties of synodal examiners and parish priest con
sultors. Synodal examiners shall be sedulous in discharging the 
work assigned them especially in connection with the procedure 
for the removal of pastors and of clerics who violate the law of 
residence or of celibacy or who are negligent in the performance
M Can. 386, §§ 1, 2. 50 Can. 387, §§ 1, 2.80 Can. 388; cf. can. 2144, § 2, which provides for their removal from office for violation of their oath.61 Cf. can. 105, i°; Coronata, op. cit., I, no. 434; contra Augustine, op. cit., II, on can. 388.
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of their duties.02 For the examination of candidates for holy or
ders, of confessors, of preachers, as well as of the junior clergy dur
ing the three years following their ordination,03 the bishop may, 
at his discretion, have recourse to the services of the synodal ex
aminers, _as well as of other persons.04

At the beginning of each action against pastors or clerics or at 
least at the beginning of an initial participation in any such action, 
synodal examiners and parish priest consultors must take an oath 
to discharge their duties faithfully, of preserving secrecy, and of 
refusing anything offered them in consideration of their office, 
even under the form of a gift.05

390. The same person may be an examiner and a parish priest 
consultor but not in the same case.00 In the same case, therefore, 
one who holds both offices must surrender the functions of one 
of them.

wax. xv f&e* f '

CHAPTER V

Chapters of Canons

Canons 391-422

Preliminary concepts. This chapter on cathedral canons is 
appropriately placed under Title VIII of Book II, since the body 
of canons constitutes the advisory council of the bishop and actu
ally succeeds him with ordinary jurisdiction in the government 
of the diocese. In connection with cathedral canons it is simi
larly appropriate to deal with canons of collegiate churches.

Division. After giving the juridical concept of a chapter of can
ons (can. 391), the Code follows with provisions governing the

02 Cf. can. 2147 f.
03 Cf. can. 130. The period of the junior clergy examinations is five years under 

the laws of the III Plenary Councils of Baltimore. Acta, no. 187.
0*  Can. 389, §§ 1, 2.
65 Cf. can. 2144, §1; S. C. Consist., Feb. 15, 1912 (AAS, IV, 141 f.; Fontes, 

no. 2083). 00 Can. 390.
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establishment of chapters (can. 392-95) and of ranking honors 
connected with them (can. 396); the rights and duties of the lat
ter (can. 397); the qualifications, rights, and duties of the canon 
theologian and the canon penitentiary (can. 398-402); the ap
pointment of canons (can. 403 f.); the rights of canons (can. 405); 
the appointment of honorary canons (can. 406); the rights of 
honorary canons (can. 407); the rights of precedence and the 
garb of canons (can. 408 f.); the obligations common to all canons 
(can. 410-15); and the obligations incumbent on the individual 
canons (can. 416-22).

History. In the first three centuries of the Church’s history, the 
only church in a diocese was the cathedral church, which was the 
seat of residence for all the clergy of the diocese who formed a 
presbyterium or college assisting the bishop not only in the ad
ministration of the sacraments but also in the exercise of jurisdic
tion. In the fourth century, when priests began living in rural' 
sections of the diocese, close to the people they served, they no 
longer shared in the administration of the diocese, a privilege 
reserved to those who continued living at the cathedral church.

The domestic relations existing between the bishop and the 
clergy living at the cathedral, and among the latter, was given 
definite form by rules laid down by St. Augustine. A similar set 
of regulations came to be adopted by the clergy residing at 
churches other than the cathedral church, chiefly through the 
favor merited even from kings by the rule written for the cathe
dral canons by St. Chrodegang, bishop of Metz (d. 766).

The ninth century saw the beginning of the division of the 
property of the chapter and the efforts to give up the common 
mode of life. The attempts to prevent this change resulted only . 
in the formation of religious orders of canons.

In the twelfth century, Ivo of Chartres (d. 1117) introduced 
the daily stipend given those who were present that day in choir. 
It was in the same century that the cathedral chapter was given 
the status of a moral person, as well as the right of electing the 
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bishop. At that time, too, the office of the canon theologian was 
established and, in the following century, that of the canon peni
tentiary.

In the New World, a cathedral chapter was established in Que
bec when a diocese was established there (1674), but it ceased to 
function after the cession of Canada to England in 1763. A cathe
dral chapter was also established when the see of St. Louis of New 
Orleans was formed in 1793, the second see in what now con
stitutes the United States. However, it seems to have ceased to 
exist in the period of uncertainty (1800-1820) between the de
parture of Bishop Louis Penalver y Cardenas for the see of Guate
mala and the installation of Bishop William Dubourg.

Elsewhere in the United States the cathedral chapter was not 
established. In 1883, the Sacred Congregation for the Propagation 
of the Faith urged on a commission of archbishops meeting in 
Rome with the cardinals of the Sacred Congregation the estab
lishment of cathedral chapters, at least in the modified form per
mitted in England.1 The III Plenary Council of Baltimore, for 
which the meeting in Rome was a preparation, set up instead, 
until otherwise provided, the institution of diocesan consul- 
tors.

391. Definition of a chapter of canons. 1. In general, a chap
ter may be defined as a corporate body of clerics attached by ec
clesiastical authority to a church for the purpose of performing 
the functions of the liturgy. Specifically, a cathedral chapter may 
be defined as a corporate body of clerics established by the Roman 
Pontiff in a cathedral church for the principal purpose of assist
ing the bishop as his council in accordance with canon law and of 
assuming the government of the diocese when the see becomes

1 There they are corporate bodies, but little more is required of the canons 
than the recitation of Tierce and the assistance at the conventual Mass on the 
day of their monthly meeting. Similar modifications have been permitted in 
Ireland, Scotland, Holland, and even France. In Canada, die institute has been 
restored in some dioceses.

2 Acta, no. 17. There are so-called cathedral chapters in some of the High Epis
copalian churches in this country. 
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vacant, and for the secondary purpose of promoting in the cathe
dral the more solemn observance of the liturgy?

r The benefice held by a canon is called a prebend; it is rare that 
the property of the chapter is not divided into prebends; when 
it is not so divided, the chapter is called receptitium. In other 
cases, the number of prebends may be increased or decreased; 
in these cases, the chapter is called non numeratum, as opposed 
to the case in which the number is inflexible (capitulum numera
tum).

2. A collegiate chapter obtains the privilege of being called 
distinguished (insigne) or especially distinguished (perinsigne) 
either through Apostolic concession or through immemorial cus
tom?

392—394. The establishment of chapters. The establishment, 
the restoration, and the suppression of both cathedral and col
legiate chapters is reserved to the Apostolic See?

393. The ordinary member of the moral person called the 
chapter is the canon, whose fundamental office is that of possessing 
a stall in the choir and of voting in the chapter, to which is usually 
attached the prebend. Today the archdeacon is the only member 
who, in some places, enjoys jurisdiction in the external forum? 
but those possessing a rank to which such jurisdiction was once 
attached are still called dignitaries, e.g., the archpriest, the treas
urer, and the chanter. It was once disputed whether dignitaries 
were part of the moral person, but the Code determines, in canon 
393, that they are unless excluded by particular constitutions. 
Those who merely aid the canons, even though they enjoy a bene
fice, are expressly excluded, in the same canon, from member
ship in the moral person? The establishment of these three types 
of benefice within the chapter is warranted by canon 393; indeed,

8 Can. 391, § 1. Coronata, op. cit., I, no. 435. 4 Can. 391, § 2.
s Can. 392. 0 Vermeersch-Creusen, Epitome, I, no. 491.
7 The Code Commission replied that they have no vote if that right belongs 

to them only in virtue of the statutes of the chapter. Nov. 24, 1920 (AAS, XII, 
573)*  
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the establishment of the two principal types is made a matter of 
obligation.

3. A canonry lacking a source of income shall not be estab
lished without the special permission of the Apostolic See.8

394. 1. In chapters in which the number of canons is fixed 
(in capitulis numeratis), the number shall be equal to the number 
of benefices (praebendae)', in others (in non numeratis), the num
ber shall be that which the income in the judgment of the bishop, 
with the advice of the chapter, shall determine.®

2. The establishment of positions of rank in the chapter (dig
nitates) is reserved to the Apostolic See, but the bishop with the 
consent of the chapter may restore those which have ceased to 
exist, with the same consent he may increase the number of preb
ends.10

3. The bishop shall see to it that in cathedral chapters and in 
distinguished collegiate chapters the income shall be adequate to 
support a sufficient number of canons for the proper discharge 
of the chapter’s functions; in the case of a deficit, he may with 
the advice of the chapter and the permission of the Holy See 
either unite minor benefices with the benefices of canons or even 
suppress some of the latter, allocating their income to the oth
ers.11

395. Distributions. 1. Gratuities (distributiones) are the re
wards paid the canons in addition to the income of their prebend 
based on a presumed faithfulness to the observance of their litur
gical functions. The ordinary distributions are those which are 
granted daily; the extraordinary ones are attached to days of spe
cial solemnity (fixae) or, though not attached to a given solemn 
occasion, are granted for attendance at its ceremonies (manuales). 
Lost (jallentiae) distributions are those to which one has forfeited 
his right. The source of the income for the payment of these dis
tributions may be an endowment, gifts (e.g., on the occasion of 
a funeral from a legacy of the deceased), fines imposed on negli-

8 Can. 393, §3. • Can. 394, §1. ™ Ibid., §2. «Ibid., §3.
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gent canons, or a third part of the income of all the benefices at
tached to the chapter. It is this third part of the revenues that the 
Code requires, in this paragraph of canon 395, to be set aside if 
the fund for the daily distributions is too meager or is non-exist
ent, an obligation that is binding even if the distributions owe 
their origin to an Apostolic privilege,12 though only the income 
of benefices may be assessed for this purpose.13 On the other hand, 
if the entire revenue of a given capitular benefice is earmarked 
for payment in the form of distributions, it must be divided into 
three parts, of which but one-third will be available for such pay
ment, the remainder to be paid as if ordinary income from the 
usual type of benefice.14

12 Can. 395, § 1. Code Commission, Oct. 16, 1919, IV (AAS, XI, 477; Bouscaren, 
The Canon Law Digest, I, 217).

13 S. C. C., Tergeslin., June 18, 1932 (AAS, XXVI [1934], 58; Bouscaren, op. cit., 
II, 132)-

14 S. C. C., Roman., Feb. 4, 1933 (AAS, XXVI [1934], 183; Bouscaren, op. cit.,
II, 133); cf. can. 418 (§ 3), 421 (§ 2). 10 Can. 395, § 2. ™ Ibid., § 3.

404

2. If, for any reason, a third part of the income of the benefices 
cannot thus be allocated, the bishop shall impose upon the negli
gent pecuniary fines in proportion to the distributions to which 
the faithful canons are entitled.  15*

3. Those who are present, at least by a fiction of law, are en
titled to share in the fines imposed; and there shall be no collusion 
through failure to note absences or remission of the fine. If the 
several groups, dignitaries, canons, and minor beneficiaries, are 
paid from independent funds, the fines are payable only to the 
members of the respective class; if none of that class is present, 
the fines are paid into the treasury of the church, if it is in need, 
or to some other pious place selected by the bishop.10

4. Every chapter is required to follow its statutes in the ap
pointment of a teller (pimctator), for the recording of the names 
of the absentees (arrival after the Kyrie is construed absence); 
but the bishop may appoint another to serve with him. In the 
absence of the tellers, the senior canon present acts in that ca-
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pacity. An oath of office must be taken by the tellers in the pres
ence of the chapter or its presiding officer.17

17 ibid., § 4.
18 Can. 396, § 1. Previously, outside six months each year when the appoint

ment was reserved to the Holy See, dignitaries, excepting the highest in the chapter, 
could be appointed by the bishop. Vermeersch-Creusen, op. cit., I, 497.

10 Code Commission, July 1, 1922 (AAS, XIV, 406; Bouscaren, op. cit., I, 218).
20 Code Commission, Nov. 24, 1920 (AAS, XII, 573; Bouscaren, op. cit., I, 

218).
21 Code Commission, Oct. 16, 1919, V (AAS, XI, 477; Bouscaren, op. cit., I,

218). 22 Can. 396, § 2.
23 Ibid., § 3. Cf. Cone. Trident., Scss. XXIV, de ref., c. 12 (Schroeder, Council of 

Trent, pp. 200-202), specifying this qualification.
24 S. C. C., S. lacobi de Venezuela et aliarum, May 10, 1931 (/LIS, XXIII, 235; 

Bouscaren, op. cit., I, 223).

396. The appointment of dignitaries in a chapter. 1. The ap
pointment of dignitaries in cathedral and in collegiate chapters 
is reserved to the Apostolic See.   It is immaterial, so far as the 
reservation of the appointment is concerned, whether there is 
attached to the dignity a benefice or not.10

18*

2. Optioning is prohibited as unreasonable, that is, no one 
is hereafter allowed, as senior dignitary or canon, the privilege 
of choosing a non-reserved position vacated by a dignitary or a 
canon,  even if it is based on a special concession of the Holy 
See,  unless articles of foundation require otherwise.

20
21 22

3. It is required that at least the highest dignitary in the cathe
dral chapter, all things being equal, shall be a doctor in sacred 
theology or in canon law.23

397. The rights and duties of the dignitaries and canons. Un
less it is otherwise provided in the statutes of the chapter, the 
dignitaries, and if there be none of these, the canons, in either 
event following the order of precedence, possess the following 
rights and duties, exclusive of the vicar general and the vicar 
capitular: 24

10 They take the bishop’s place in the celebration of the sa
cred functions on solemn feasts.

2 0 They assist the bishop when the latter pontificates by offer-
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ing him the sprinkler at the entrance to the church and by acting 
as assisting priest.

3° They administer the sacraments to the bishop when he is 
ill, and they conduct the funeral services after his death.

4° They convoke the chapter and preside over it, prescribing 
and regulating whatever pertains to the direction of the choir 
service. The convoking and presiding dignitary must not be one 
who by the statutes of the chapter does not belong to the moral 
person.25

398-401. The qualifications, the rights, and the duties of the 
canon theologian and the canon penitentiary. These positions are 
generally considered offices, and particular statutes may number 
their incumbents among the dignitaries.26 The Code requires 
them to be established in cathedral churches, with somewhat 
less insistence on the office of the penitentiary than on that 
of the theologian. It permits their establishment in collegiate 
churches.27

399. The appointment of the canon theologian and the canon 
penitentiary is governed by the same norms of law as those con
trolling the appointment of other canons, and their appointment 
is reserved to the respective ecclesiastical authority as indicated 
by those norms. If appointment follows a concursus in any dio
cese, this procedure is to be observed. The penitentiary should 
be thirty years old and possess the degree of doctor in sacred 
theology or canon law. Under canon 399, the canon theologian 
was required to possess the degree of doctor in sacred theology, 
but under a later ruling of Pius XI the doctorate or the licentiate 
in Sacred Scripture is preferable.28 Prior to appointment to either 
office, an investigation is required covering the mode of life, the 
morals, and the learning of the appointee. The canon penitentiary

25 Can. 397, i°-4°. Cf. can. 393, § 2.
26 Coronata, Institutiones, I, no. 439, note. Tn this case the appointment of the 

incumbent would be reserved to the Holy See. 27 Can. 398, §§ 1, 2.
28 Motu proprio Bibliorum scientiam, April 27, 1924 (AAS, XVI, 180-83); Datar. 

Apost., dcclar., April 8, 194° (AAS, XXXII, 163; Bouscaren, op. cit., II, 137).
406 
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may not simultaneously hold or exercise an office requiring the 
use of jurisdiction in the external forum.20

400. The canon theologian is required to follow the regula
tions of the bishop and of the chapter in the explanation of the 
Scriptures and of Catholic doctrine in the respective church, 
though for a grave reason, in the place of this function, he may 
be assigned by the bishop to the task of teaching in the seminary. 
He is required to discharge this function personally, in either 
case, and if he is disabled for six months, he is required to employ, 
at his own expense, another priest selected by the bishop.30 Ab
sence from choir necessitated by his office excludes him only from 
the extraordinary distributions.31

401. The canon penitentiary is a canon skilled especially in 
canon law who possesses a special confessional in the capitular 
church for the purpose of exercising ordinary power in the inter
nal forum, a power which he cannot, however, delegate.32 In 
virtue of this power he can absolve penitents from sins and cen
sures reserved to the bishop, inclusive of visitors from other dio
ceses, and, in the case of the faithful belonging to his diocese, 
even when he is outside the diocese. His rights to the distribu
tions made to canons are the same as those of the canon theolo
gian.33

402. Need of parochial vicar. If a chapter is charged with the 
care of souls, it is required to appoint a parochial vicar in ac
cordance with canon 471,34

403-404. The appointment of canons. With the exception of 
those of the dignitaries, appointment to all benefices and canon- 
ries within the chapter belongs to the bishop, with the advice of 
the respective chapter, notwithstanding a contrary custom, which 
is herein declared unreasonable, or a contrary privilege, which is 
herein revoked, though a contrary provision in articles of founda-

20 Can. 399, §§ 1-3. so Can. 400, §§ 1-3.
8x Cf. can. 420, § 1, 20; cf. our commentary on can. 395, § 1.
82 Cf. can. 873, § 2; this is an exception to can. 199, § 1.
88 Can. 401, §§ 1, 2. 34 Can. 402.
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tion are to be observed, as well as the reservations of canon 
1435-35

404. Canonries are to be given outstanding priests consider
ing their learning and their reputation, preference going, other 
things being equal, to those who possess a degree of doctor in 
sacred theology or in canon law or who have discharged the func
tions of the ministry or of teaching in a praiseworthy manner or 
who have shown excellence in the junior clergy examinations.30 
A concursus is to be observed wherever particular law or custom 
requires it. No age is specified. There is to be no restriction based 
on residence, unless it arises under a concordat or concerns canon
ries in Rome,37 notwithstanding contrary provisions in particu
lar law, custom, or privilege.38

405. The rights of canons. Before installation, the appointee 
to a canonry, in accordance with the provision of the Council of 
Trent,39 is required to make a profession of faith in the presence 
of the local ordinary and the chapter, through one or two acts; 
obviously, it can be made in the presence of the vicar general and 
the vicar capitular or a delegate of a bishop, of a vicar general, 
or of a vicar capitular.40 The appointee must also take the oath 
against Modernism.41 Installation may be made by a delegate of 
the local ordinary and may be obtained through a proxy. The 
time and manner prescribed by the local ordinary are to be ob-

35 Can. 403. Contrary provisions in a concordat are also to be observed. Cf. 
S. C. C., Barulen., Nov. 12, 1921, and June 10, 1922 (AAS, XIV, 459; Bouscaren, 
op. cit., I, 223); rights of presentation or nomination not contained in articles 
of foundation (i.e., articles creating the endowment) are revoked. S. C. C., loc. cit.; 
cf. also S. C. C., Diocesis C., Feb. 15 and 24, 1936 (AAS, XXIX, 272; Bouscaren, 
op. cit., II, 138). 80 Can. 404, §§ 1, 2. Cf. can. 130, § 2.

87 Cf. can. 1435, § 3.
88 Code Commission, Nov. 26, 1922 (AAS, XV [1923], 128; Bouscaren, op. cit., 

I, 225).
39 Sess. XXIV, de ref., c. 12; Schroeder, op. cit., pp. 200-202. The two months’ 

grace allowed by the Council of Trent no longer obtains; the Sacred Congre
gation of the Council, in a reply of March 1, 1911, declared that in the future 
the profession of faith must be made before installation. AAS, III, 134.

40 Cf. Can. 1406, §1,5°.
Pius X, motu proprio Sacrorum antistitum, Sept. 1, 1910 (Fontes, no. 689).
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served.42 Upon proper installation, all appointees, inclusive of 
dignitaries and minor beneficiaries as well as canons, are entitled, 
according to rank, to the respective insignia and the appropriate 
privileges, to a stall in the choir, to the income of the prebend 
and the distributions, and to a vote in the proceedings of the 
chapter in accordance with canon 411.43

406. The appointment of honorary canons. Honorary canons 
are they who possess the right only to the insignia of a canon and 
to a stall in choir, without a right to income, to a vote, or to the 
other prerogatives of canons and without the obligations of the 
latter. They should not be numerous. But they may be appointed 
by the bishop, though not by the vicar general or the vicar capitu
lar; before every such appointment the advice of the chapter af
fected must be sought. Appointees may be drawn from the extra
diocesan clergy, but in that event the consent of the respective 
local ordinary must be obtained for the validity of the appoint
ment. Moreover, the respective local ordinary must be informed 
of the insignia and the privileges to which the appointment en
titles the appointee. Extra-diocesan appointees shall never con
stitute more than two-thirds of the total number of honorary 
canons in the diocesan chapters.44

407. The rights of honorary canons. Honorary canons of a 
collegiate church in Rome are entitled to wear the distinctive 
garb of their appointment and its other insignia only within the 
precincts of the respective church or its filial churches; honorary 
canons of churches outside Rome may 'wear them anywhere 
within the diocese to which the respective church belongs, but 
only in that diocese unless they accompany the bishop or repre
sent him elsewhere. All honorary canons are entitled to a stall in 
the choir of the respective church to which they are attached.45

408-409. The rights of precedence and the garb of canons. A 
cathedral chapter takes precedence over a collegiate chapter, even

42 Cf. can. 1443-45. 43 Can. 405, §§1,2. 44 Can. 406, §§ 1-3.
45 Can. 407, §§ 1, 2.
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a distinguished one in its own church; a distinguished collegiate 
chapter takes precedence over one that is not distinguished. In 
the same chapter, unless particular statutes or customs rule other
wise, dignitaries take precedence over canons; senior canons over 
junior canons according to the date of installation; titular canons 
over honorary canons; honorary canons over minor beneficiaries. 
Dignitaries and canons enjoying episcopal consecration take pre
cedence over all dignitaries and canons who are only priests. 
In chapters which have distinct classes of priests, deacons, and 
subdeacons, precedence is regulated according to the respective 
class, and within the respective class, according to the date of ad
mission to it, not the date of admission to the chapter.40

409. Bishops wear the episcopal dress in choir, that is, the 
rochet over the cassock and a violet mantelletta, notwithstanding 
contrary particular statutes, and an immemorial custom permit
ting an auxiliary bishop to wear the capitular dress is to be pru
dently removed. If the bishop attends vested otherwise he is 
counted absent.47 Dignitaries, canons, and minor beneficiaries 
wear the garb determined in the papal document establishing 
the chapter or in an indult granted by Apostolic authority; if they 
attend in other garb they are counted absent. Choir dress, as the 
other insignia of their rank, may not be worn by the foregoing 
outside their respective diocese, and the contrary custom is re
jected as unreasonable. Exception is made for the case in which 
they accompany or represent the bishop.48

410-415. The obligations common to all canons. Every chap
ter is obliged to have its body of statutes, an obligation which was 
affirmed even by some pre-Code authors, subject to the bishop’s

40 Can. 408, §§ 1, 2. Only priests may be appointed to the respective classes, 
even though they are distinguished on the basis of other major orders. Cf. can. 
404, § 1; Coronata, op. cit., I, no. 438, note; contra, Vermeersch-Creusen, op. cit., 
I, no. 505.

47 Coronata, op. cit., I, no. 442, note; cf. S. C. C., Olomucen., June 13, 1925 
(AAS, XVII, 538; Bouscaren, op. cit., I, 228).

48 Can. 40g, §§ 1, 2. Formerly choir dress could be worn only in the church 
to which the choir was attached. Augustine, Commentary, II, on can. 409. 
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approval, without whose authority they can be neither abrogated 
nor modified. If the chapter fails to obey a command of the bishop 
to draw them up or amend them, the bishop is authorized to do 
so himself.40

411. The meetings which the members of the chapter are 
obliged to attend are of two kinds: regular and special. The time 
and the place of the former are set by a regular schedule and they 
need no special convocation. The latter require convocation ac
cording to the norms of the chapter’s statutes. They are called 
for special business as decided by the bishop, the presiding officer 
of the chapter, or a majority vote of the latter. It does not suffice 
to obtain the advice or the consent of the individual members; 
they must be called to a meeting. In elections, the vote must be 
written; otherwise not, unless the particular statutes provide for 
it.50 Dignitaries are entitled to a vote unless excluded by particu
lar statutes,51 but not honorary canons.52

412. Canon 412 affirms pre-Code discipline providing that in 
solemn pontifical functions 53 performed in the cathedral or the 
collegiate church, the canons are bound to assist the bishop in a 
body even without his request; if they are performed in other 
churches within the city or its suburbs, those requested, if the 
remaining canons not so requested can provide for the regular 
services in the cathedral or the collegiate church, are bound to 
assist him; outside the city and its suburbs only the two canons 
selected by the bishop to assist him in the ecclesiastical ministry 
and the diocesan service are bound to assist, but these must render 
this service not only in pontifical functions but also in those which 
are not even liturgical.54

40 Can. 410, §§ 1-3; c£. S. C. C., lite, July 25, 1923 (AAS, XV, 453; Bouscaren, 
op. cit., I, 229). The chapter proceeds according to can. 101; Coronata, op. cit., 
I, no. 447, note. 60 Augustine, op. cit., II, on can. 411.

61 Cf. our commentary on can. 393, § 2. The chapter’s statutes cannot give 
this right to minor beneficiaries. Code Commission, Nov. 24, 1920, II \AAS, XII, 
573)*  62 Can. 411, §§ 1-3. 63 Cf. our commentary on can. 337, § 2.

64 Can. 412, §§ 1, 2; cf. S. C. C., Monopolitan., Feb. 9, 1924 (AAS, XVII [1925], 
245; Bouscaren, op. cit., I, 229).
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413-414. Choir duty consists of the solemn recitation of the 
Divine Office in choir and the celebration of the conventual Mass 
for benefactors. This is the daily responsibility of the chapter and 
of the individual canons. By Apostolic indult or the articles of 
foundation it may be permitted that one-half or even one-third 
of the canons shall attend by turn the services of the individual 
days. The obligation of assisting at the chanted conventual Mass 
is qualified on days on which the bishop or another in his place 
celebrates Mass solemnly in the chapter church, for then the 
canon whose turn it is to offer the conventual Mass for benefactors 
may offer a Low Mass; but if a dignitary or a canon celebrates Mass 
not in place of the bishop but only in his presence, he applies it 
for the benefactors, since it is a conventual Mass.05

415. The church in which a chapter is established may also 
be a parish church for one of three reasons: (a) it serves a parish 
entirely independent of the chapter; (b) the parish is united to 
one of the prebends of the chapter; (c) the parish is united to the 
chapter itself.50

The indults of the Holy See and the agreements reached in the 
establishment of the parish, when the latter are approved by the 
local ordinary, are the primary sources of the norms governing 
the relations between the chapter and the pastor, supplemented 
by the norms laid down in canon 415. Here the rights of the pastor 
are enumerated as the following:

a) the celebration of the Mass for the people;
b) preaching and catechetical instruction;
c) the custody of the parish registers and the making of tran

scripts from them;
d) the usual parochial rights as to baptism, the care of the sick,

55 Can. 413 (§§ 1-3), 414; c£. S. C. C., Diocesis V., March 13, 1920, March 12, 
1921 (AAS, XIII, 438; Bouscaren, op. cit., I, 230).

50 Can. 402 and 471 provide for the case in which the parish is united pleno 
iure to the collegiate church; in this case the parish church may be a different 
one from the collegiate church; in that event, can. 415 would not be applicable. 
Vermeersch-Creusen, op. cit., I, no. 513.
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marriages, funerals, the functions of Holy Saturday, and proces
sions, all as enumerated in canon 462, except in the case of the 
funeral of a canon, even an honorary one, or a minor beneficiary;

d) other functions that are not strictly parochial but that are 
customarily performed in parishes, provided they do not conflict 
with choir service and are not reserved by the chapter to itself;

e) the collection of offerings destined for the welfare of the 
parishioners and the administration of the funds thus collected 
according to the intention of the donors.

The rights of the chapter are these:
a) the custody of the Blessed Sacrament, though the pastor 

should be in possession of a key to the tabernacle;
b) supervision of the liturgical correctness of the functions per

formed by the pastor in the church;
c) the administration of the church and of its endowments.
The bishop should determine to what extent the canons and 

minor beneficiaries shall perform the duties of a parochial assist
ant, though even in the absence of such a determination they 
are required to refrain from hampering the pastor’s work.87

67 Can. 415, §§1-5. Agreements made in the future in connection with the 
establishment of a parish seem to be controlled by the norms of can. 415; more
over, even immemorial customs in opposition to them should be removed and 
contrary statutes of the chapter amended. Coronata, op. cit., I, no. 449, note.

68 Can. 416. It seems that this privilege cannot be waived. Cf. can. 72; Coronata,
op. cit., I, no. 444, p. 529, note. The exemption does not extend to the Mass of
the bishop on feast days. S.C.C., Boianen., Feb. 14, 1920 (AAS, XII, 117; Bouscaren,
op. cit., I, 232); cf. S. C. C., Conchen., no. 3, March 10, 1923 (AAS, XV, 588;
Bouscaren, op. cit., I, 703). A canon theologian teaching in a seminary is not

416-422. The obligations affecting individual canons. The 
statutes of the chapter should prescribe an equitable schedule ac
cording to which the canons and minor beneficiaries shall serve, 
by turns, as celebrant of the conventual Mass and as deacons and 
subdeacons, though from the latter two functions an exemption 
is accorded dignitaries, the canon theologian, the canon peniten
tiary, and, when there are distinct classes in the chapter, those who 
belong to the class of canon priests.88 The period constituting a 67 68 * * * * 
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turn is usually a week, whence the celebrant for that period is 
called the hebdomadarius.

417. The conventual Mass is to be applied for all benefactors. 
But the hebdomadarius is not obliged to pay a stipend to another 
priest of the chapter who celebrates for him when he is prevented 
by illness from doing so, unless the statutes of the chapter or 
custom provide otherwise. If by custom the celebrant is paid a 
stipend from the common fund of the chapter, this practice may 
be retained.59 If the celebrant is bound by an additional obliga
tion of celebrating the Mass for the people, he asks another to 
celebrate the latter or postpones it to the following day.00

418. The canons and the minor beneficiaries are bound by the 
law of residence, arising from their obligation of reciting the Di
vine Office personally and not through substitutes. Any custom 
which would permit a longer aggregate absence in a given year 
than a period of three months is rejected as unreasonable, though 
a shorter period may be prescribed by the statutes of the chapter 
or by lawful custom. Only with a justifying cause and the special 
permission of the bishop may they be absent, in any event, during 
Lent or Advent or on the feasts of Christmas, Easter, Pentecost, 
or Corpus Christi. Moreover, no more than a third of them may 
be absent at the same time. During their absence they are not 
entitled to remuneration for assistance in choir.01  *13
exempted from serving as celebrant through a substitute. Cf. S. C. C., Ripan., Jan.
13, J923 (AAS, XVII, 20; Bouscaren, op. cit., I, 239).

5fl Can. 417, §§ 1-3. 00 Cf. can. 419, § 2.
01 Can. 418, §§ 1-3. An Apostolic privilege permitting a longer period of va

cation is not abrogated; cf. our commentary on can. 4 supra. Absence from the 
recitation of some of the canonical hours is regarded as a whole day’s absence in 
regard to the income from the benefice. S. C. C., Abulen. et Aliarum, March 16, 
1924 (AAS, XVII [1925], 192; Bouscaren, op. cit., I, 233). The forfeited income 
of the benefice is to be given the local ordinary for distribution to the church or 
other pious institution; the remuneration forfeited for non-attendance at the 
recitation of the canonical hours is to be given to the church, the seminary, or 
the poor; cf. can. 2381 (§ 1), 1475 (§2). To constitute the two-thirds required by 
can. 418, § 2, for the recitation of the canonical hours, it is permissible to count 
those who are excused by Apostolic indult and also the canons emeriti. S. C. C., 
Nov. 14, 1925. Il Monitore Ecclesiastico (Rome, 1876—), XXXIX (1927), 133 f.
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419. 1. If in a given case the attendance of all the canons is 
not required at the recitation of the canonical hours, the canons 
whose turn it is not to attend are not bound by the law of resi
dence for that turn, but they may take the place of those whose 
turn it is to attend, provided that a canon substitutes for a canon, 
and a minor beneficiary for a minor beneficiary,02 the absentee 
forfeiting his remuneration.03

420-421. Reasons excusing the canons from attendance at the 
choir service without forfeiting the daily gratuities are numerous. 
The Code has reviewed those previously advanced by authors and 
has set forth its own precise list as completely new law.04

There are three classes of persons excused, according to a divi
sion based on their respective rights to income and remunera
tion.

a) Some are excused with the right of receiving only the in
come of the prebend. They are the following.

1) Those who publicly teach, with the permission of the local 
ordinary, sacred theology or canon law in schools recognized by 
the Church, even though a stipend be attached to this teaching 
position and even though the course of lectures covers only an 
auxiliary subject in the faculty of sacred theology or of canon 
law.05

2) Those who, with the permission of their ordinary, are 
studying sacred theology or canon law in schools recognized by 
the Church.

3) The vicar capitular, the vicar general, the officialis, and the 
chancellor when their duties require them to be absent.

«2 Can. 419, § 1.
Vcrmeersch-Creusen (op. cit., I, no. 515, and III, no. 585) believe that there 

remains merit in the view that the private application of the respective canonical 
hours entitles the canon to a proportionate remuneration, though a decision of 
the Sacred Congregation of the Council rules otherwise. S. C. C., Toletan. et 
Aliarum, no. 3, July 10, 1920 (AAS, XII, 357; Bouscaren, op. cit., I, 712).

0*  Coronata, op. cit., I, no. 445.
66 Code Commission, Nov. 24, 1920, III (AAS, XII, 573; Bouscaren, op. cit., 

1,240)-
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4) The two canons who assist the bishop, by his selection, in 
the performance of even non-liturgical functions.

b) Some are excused with the right of receiving not only the 
income from the prebend but also the ordinary daily gratuities 
(distributiones). They are the following.

1) The canon theologian when he is discharging the duties of 
his office, even in the diocesan seminary.

2) The canon penitentiary while he is hearing confessions in 
his confessional.

3) Those charged with the care of souls subject to the chapter, 
while they are engaged in the discharge of parochial functions.

4) Those who are sick or afflicted with some physical disability 
or restrained by some physical violence.00

5) Synodal examiners, synodal judges, and parish priest con- 
suitors when detained by their duties.

6) Those who accompany the bishop in the visitation of the 
diocese or who perform this visitation in the bishop’s place.

7) Those who are sent by the bishop or the chapter to attend 
a council or a synod.

8) Those who accompany the bishop on the occasion of his visit 
to the shrines of the apostles.

9) Those absent, with the permission of the chapter and at 
least the presumed permission of the bishop, for the purpose of 
transacting business affecting the chapter church.

10) Those who are acting as legates of the Roman Pontiff or 
who are otherwise actively engaged in his service, inclusive of 
secret service and of those who are his chaplains.07

c) Some are excused with the right of receiving not only the 
income of the prebend and the ordinary daily gratuities, but also

g° This reason was accepted by pre-Code authors, who, however, required that 
it should not arise during a period while the canon was non-resident and per
mitted its operation only in favor of a canon who had previously been faithful 
to his duty. Coronata, op. cit., I, no. 445, p. 533.

<n Code Commission, May 20, 1923, no. 2 (/IAS, XVI [1924], 113; Bouscaren, 
op. cit., I, no. 238).
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the extraordinary gratuities, in the supposition that articles of 
foundation do not expressly prevent it. They are the following.

1) Canons or beneficiaries emeriti,
2) Once a year, those making a retreat for the period deter

mined by the local ordinary in a religious house designated by the 
latter.

3) Those who, at the invitation of the bishop, assist him in 
pontifical functions while engaged in the duties incident thereto.

4) Those who are engaged as officers or witnesses in cases of 
beatification or canonization during the time they are so em
ployed.08

422. Canons or beneficiaries emeriti are those who have been 
declared such in an Apostolic rescript after a continuous and 
laudable forty years’ service in one or more chapters of at least 
the same diocese. Such a canon or beneficiary is burdened by no 
duties, not even that of hebdomadarius, notwithstanding any con
trary custom.00 On the other hand, he enjoys all the rights of the 
canons, though he may be deprived of the extraordinary gratui
ties by custom, the statutes of the chapter, or the intention of 
founders and donors. The only right he does not enjoy is that of 
option, even though by the articles of foundations it belongs to 
other members of the chapter.70

CHAPTER vi

Diocesan Consultors

Canons 423-428

Division. After giving the general notion of the institute of 
diocesan consultors (can. 423), this chapter deals with their ap
pointment and term of office (can. 424-26), their duties (can. 
427), and their removal from office (can. 428).

«8 Can. 420 f.
80 Code Commission, Oct. 16, 1919, no. 6 (AAS, XI, 477; Bouscaren, op. cit., 

I, 241). 70 Can. 422, §§ 1-3.
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History. The institute of diocesan consultors is first found in 

the statutes of the I Synod of the diocese of Mobile.1 They pro
vided for a bishop’s council composed of the vicar general and 
two other priests named by the bishop, which was required to 
meet on the second Thursday of each month. The I Plenary 
Council of Baltimore (1852) urged all bishops to establish such 
a council, praising an apparently existing custom of a monthly 
meeting.2 By the time of the II Plenary Council of Baltimore 
(1866), most of the large dioceses and\almost all the archdioceses 
in this country had such a council, consisting of from ten to 
twelve members. The institute was approved by this plenary 
council, and this approval stimulated other dioceses to adopt it.3 
The duties of the consultors remained vague, so far as the legisla
tion of the plenary councils was concerned, but the VIII Pro
vincial Council of Baltimore (1855) provided that they should 
enjoy the right to present candidates for succession to the see.

The III Plenary Council (1884). finding, in spite of the ex
hortations of the Sacred Congregation for the Propagation of the

xThis diocese was established in 1829 and comprised territory that once had 
belonged to the diocese of New Orleans. Its first bishop, Michael Portier, was a 
priest who had been ordained for and was continually employed on the missions 
of the latter diocese, which, as has been said in our historical review of die 
institute of cathedral canons, had at one time a cathedral chapter. The decree 
is of sufficient importance to be cited in full: “Statutum est duos sacerdotes ab 
Episcopo designatos una cum Vicario Generali constituere consilium episcopale 
et convenire qualibet secunda feria quinta cujuslibet mensis, praesente vel absente 
Episcopo ad discutiendam res quae ad bonum dioecesis contuere possunt et in
vestiri facultatibus in pari casu a jure concessis”; no. XI, Synodus Mobilicnsis 
Prima (2nd ed., Notre Dame University Press, 1890). This quotation of the decree 
of the I Synod of Mobile is transcribed from the fine dissertation on diocesan 
consultors written by Klekotka, to which we are also indebted for the historical 
details herewith presented, as well as for notable assistance in developing the 
brief accompanying commentary. Cf. Klekotka, Diocesan Consultors, The Catho
lic University of America Canon Law Studies, no. 8 (Washington, D.C.: The 
Catholic University of America, 1920).

2N. VI, quoted verbatim in no. 71 of the Acta of the II Plenary Council of 
Baltimore. The Metropolitan Catholic Directory of 1854 shows that a council of 
four priests existed in the archdiocese of New York; diocesan consultors are men
tioned in the decrees of the synod of Hartford held in the same year and in 
that of Newark of 1856. 8 Acta, no. 70.418
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Faith,4 that the time was not ripe for the establishment of cathe
dral chapters, laid down rather exhaustive and definite decrees in 
reference to diocesan consultors, decrees that became the ground
work for the legislation of the Code.5 The decrees of the III 
Plenary Council of Baltimore made the appointment of consul- 
tors obligatory.6

4 C£. our historical review of the institute of cathedral canons, supra.
5 Chapter II of Title II is dedicated to this institute. Cf. Acta, III Plen. Council 

of Baltimore.
°The I Plenary Council of Sydney (1885) adopted this institute; there is no 

mention of it in the Provincial Council of Sydney of 1844 or the Provincial Coun
cil of Melbourne of 1869. The Latin-American Council held in Rome (1899), 
though legislating for dioceses in which cathedral chapters existed, made pro
visions for diocesan consultors (which it called assessors) in newly formed dioceses 
where it was inopportune to establish cathedral chapters. Ferreres states that 
the Provincial Council of Manila (1907) dealt with diocesan consultors in the 
Philippines. Institutiones, I, no. 682.

7 S. C. Consist., deer. Maxima cura, Aug. 20, 1910 (AAS, II, 636-48).
• S. C. Consist., deer., July 25, 1916, praeambul. (AAS, VIII, 400). Cf. Ill Plen. 

Council of Baltimore, Acta, nos. 15 f. ®Can. 423.
4’9

The consent of the diocesan consultors was required by the 
decree, Maxima cur a, in the selection of pro-synodal examiners or 
parish priest consultors.7 On the other hand, a decree of 1916 
revoked their right, possessed in common with the irremovable 
rectors under the legislation of the III Plenary Council of Balti
more, of naming three candidates for appointment to the vacant 
see.8

423. General concept. Where a cathedral chapter cannot as 
yet be either established or restored, there shall be appointed by 
the bishop, observing special provisions of the Apostolic See, dioc
esan consultors, that is, priests who are noteworthy for piety, 
morals, learning, and prudence.0 Obviously, it is appropriate that 
this institute should be treated under the title dealing with the 
power of the bishop and of those who participate in it since the 
function of the diocesan consultors is to constitute an advisory 
council of the bishop.

The body of diocesan consultors, though distinct from the dioc-
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esan curia as described in canon 363,10 is a true ecclesiastical 
moral person.11

10 Cf. our commentar)’ on can. 363.
11 Cf. can. 100; Coronata, op. cit., I, no. 451; Blat, Commentarium, II, no. 469; 

contra Augustine, op. cit., II, on can. 105 and 427. Augustine, in his commentary 
on can. 427, went so far as to say, in accordance with his view, that the diocesan 
consultors were not entitled to elect the administrator. The contrary asserted in a 
reply of the Code Commission obviously gave the body of consultors a definite 
corporate function. Code Commission through the S. C. Consist., Feb. 22, 1919 
(AAS, XI, 75; Bouscaren, op. cit., I, 242). The same rule was applied to Canada and 

Newfoundland. S. C. Consist., May 8, 1919 (AAS, XI, 233).
12 S. C. Consist., declar., Feb. 27, 1914 (AAS, VI, 111; Bouscaren, op. cit., I,

242). 13 Code Commission, Jan. 29, 1931 (AAS, XXIII, no).
14 Cf. can. 152, 315. Though under can. 215, §2, the obligation would rest 

on abbots nullius and prelates nullius, in the case of the former the religious 
counselors would satisfy the requirement of a bishop’s council. The corresponding 
council of a vicar apostolic and a prefect apostolic is dealt with in can. 302. 
Dioceses of the Oriental rites are not affected, though the two Ruthenian dioceses 
in the United States possess their respective bodies of diocesan consultors.

15 The position of a diocesan consultor is an ecclesiastical office in the strict
sense. Cf. our commentary on can. 145, § 1, supra. Therefore can. 153 and 157 
are to be observed in the appointment. The office of diocesan consultor is not in
compatible with that of an irremovable rector, a synodal examiner, or a parish 
priest consultor, in the sense of can. 156, §§ 1, 2.

10 Can. 424. 17 Cf. can. 426, § 5.
18 Cf. can. 159. The right of the diocesan clergy to propose names from which 

420

The vicar general may be a member of it, except in the case in 
which the number of diocesan consultors is small,12 but not a reli
gious or a secularized religious.13

Only the bishop, not a vicar capitular (administrator) or a 
vicar general, may comply with this obligation of establishing 
a body of diocesan consultors.14

The qualifications of the consultors are such as are required 
in one whose opinion is reliable, but no age limit is specified.15 *

424-426. The appointment and the term of office of diocesan 
consultors. The bishop names the diocesan consultors in keeping 
with the provisions of canon 426.10 The vicar general has no 
power in this regard, but a vicar capitular can fill a vacancy caused 
by death or resignation, with the consent of the remaining con
sultors.17 Though the appointment should be made in writing,18 
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this is not required for validity, unless particular statutes demand 
it.

425. 1. The diocesan consultors should be at least six in num- 
ber;^n dioceses in which there is a scarcity of priests, at least four;> 
all should reside in the episcopal city or somewhere nearby.  
Obviously the number, six, is not set forth as the maximum, but 
as the minimum, in the diocese in which there is no scarcity of 
priests.  Two consultors do not suffice, and the permission to this 
effect in the legislation of the III Plenary Council of Baltimore 
is abrogated.  The distance of the place of residence of the dioc
esan consultors from the episcopal city should be determined by 
the relative facility it permits of reaching the episcopal city 
within a reasonable time.

10

*20

21

the bishop was required in no. 19 of the III Plenary Council of Baltimore to select 
one-half the number of diocesan counsultors is a limitation in opposition to the 
bishop’s unrestricted right granted in can. 424. It is therefore abrogated. The bishop 
is, however, not forbidden to continue this practice. 10 Can. 425, § 1.

20 Six has in some places come to be regarded as the maximum number, pos
sibly because the III Plenary Council of Baltimore required that there should 
be six, without using the words “at least.’’ In the same decree, it allowed, under 
conditions of emergency, four or even two. Cf. Acta, no. 18.

21 Indeed, if there should be but two, it is questionable whether they would 
enjoy the rights granted in can. 427.

22 Can. 425, § 2. Cf. parallel provision in can. 364, § 2; cf. also can. 368.
23 Cf. can. 1316, § 2.
2-* Cf. our commentary on can. 405, § 2, supra. Cf. can. 1406 (§ 1, 6°), 1407,

1408.
28 This is required of canons in the motu proprio, Sacrorum antistitum (Sept.

1, 1910; Fontes, no. 689), as well as of the officials of the diocesan curia. It seems
421

2. Before they enter office, the diocesan consultors shall take 
an oath to fulfill its duties faithfully without human respect.  
They may take this oath in the presence of the bishop, the vicar 
general, or the delegate of either. Of course, they must take the 
oath in person.  The profession of faith must be made by them 
personally in the presence of the bishop, the vicar general, or the 
delegate of either, who cannot be a layman, and in the presence of 
the other diocesan consultors.     At the same time, they shall 
take the oath against Modernism.  These oaths and the profes-

22

23

24***
28
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sion of faith must be renewed with each reappointment to of
fice.20

incredible that the diocesan consultors should not be implicitly included at least
in the former class. 20 Cf. can. 1406, § 2.

27 Can. 426, § 1. This was the duration of the term established also by the III 
Plenary Council of Baltimore. Ada, no. 21.

28 Can. 426, § 2. The formalities of the original appointment shall be observed 
in the reappointment, e.g., the appointment should be in writing.

29 Can. 426, § 3. The limitation of the substitute’s incumbency to the remainder 
of the unexpired term was only implicitly contained in the legislation of the III 
Plenary Council. Ada, no. 21.

80 Can. 426, §4. The language of the III Plenary Council was less accurate, 
requiring action from the bishop within six months of his consecration. Ada, no. 
21. As to the moment of installation, cf. our commentary on can. 334, § 3. Logically 
the consultors lose their office six months after this moment.

81 The see is vacant as soon as the bishop obtains authoritative information 
of his transfer to another see; cf. can. 430, § 1. If such information reached a 
bishop after the three-year term of the consultors had expired, the reappointment 
could not be made by him.

426. 1. The term of office of diocesan consul tors is three 
years.  **27

2. At the, end of the three-year term, the bishop shall either 
appoint others or reappoint the incumbents for the next term of 
three years, and this he shall do at the end of each three-year 
term.28

3. If, for any reason, a diocesan consultor should not be able 
to serve out his term, the bishop, after consulting the others, 
shall appoint another in his place, and the latter shall serve during 
the remainder of the unexpired term.29

4. When the three-year term expires during the vacancy of the 
episcopal see, die consultors remain in office until the coming of 
the newly appointed bishop, who shall, within six months of his 
installation, provide for the appointment of consultors accord
ing to the norms of this canon.  This rule governs, no matter 
what the cause of the vacancy.

30
31

5. If, during the vacancy of the see, any consultor should die
or resign, the vicar capitular (administrator), with the consent 
of the other consultors, shall appoint another, but the latter, in

422
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order to hold his office after the see is filled, needs the confirma
tion of the newly appointed bishop.32

427. The duties of diocesan consul tors. The body of diocesan 
consultors takes the place of the cathedral chapter as the bishop’s 
senate. Therefore, what is assigned by the canons to the cathedral 
chapter in regard to the government of the diocese, whether it is 
vacant or subject to an active or a disabled bishop, shall be 
understood as assigned also to the body of diocesan consultors.  
In acting as a senate, they shall act, in giving counsel or consent, 
as a body.  The bishop invites them to their meetings which are 
required to be held four times a year or, if this is impossible, at 
least twice a year.  For the meeting at which they elect a vicar 
capitular (administrator), the senior member of the board, as 
determined by canon 106, 30, or the auxiliary bishop (if he is 
a member of the board), sends out the summons. Their votes 
are cast secretly in electing an administrator. They may adopt 
secret balloting in all meetings.

33

34

35

30
The functions of the board of diocesan consultors as the senate 

of the bishop consist in the giving of consent or counsel in impor-
32 Can. 426, §5. Tacit resignation (cf. our commentary on can. 188 supra) 

suffices to permit this action, but not removal from office.
33 Can. 427. The board of diocesan consultors is not given in this canon or else

where in the Code any defined right of precedence. However, can. 106, 6°, 
authorizes local ordinaries to establish rules of precedence in their dioceses accord
ing to the norms of law, and one of those norms is found in can. 106, 20, which 
provides that they who enjoy authority over others take precedence over the 
latter. Cf. can. 370, § 1. Local usage will determine whether diocesan consultors 
will be given the title, “Very Reverend,” a title to which universally recognized 
custom entitles the individual members of a cathedral or a collegiate chapter.

31 Cf. our commentary on can. 105, 20, supra. The provisions of can. 397, 40, 
as to the summoning of the cathedral chapter and the presiding over it seem 
not applicable to the board of diocesan consultors; nor the provisions of can. 410 
with reference to a set of by-laws. The legislation of the III Plenary Council of 
Baltimore also provided that the board should vote as a body. Acta, no. 21.

35 III Plen. Council of Baltimore, Acta, no. 21. Can. 411 simply requires that 
the meetings of the cathedral chapter are to be held at a specified time and place. 
Its provision that a special invitation is not needed for the ordinary meetings, 
but only for the special meetings, of the cathedral chapter, seems applicable to 
the ordinary meetings and special meetings of the board of diocesan consultors.

30 III Plen. Council of Baltimore, Acta, no. 21.
423
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tant matters pertaining to the government of the diocese, whether 
specified in the general law or not. The general law does enumer- 

* ate cases in which the consent of this body must be obtained, and 
other cases in which the counsel suffices. {Cases of the former kind

x involve chiefly the actions of a vicar capitular (administrator^ 
^though the bishop is also required to obtain it in certain cases

of alienation. The cases in which the counsel of the board suffices 
are the following:

1) in the union, division, and dismemberment of benefices as
.»well as in their change of location; 37

2) in the penal suppression of a parish or the penal change of
1 its location;3S

3) in the entrusting of a parish to a religious community; 30
4) in the appointment of synodal examiners, synodal judges, 

parish priest consultors and diocesan consultors outside a synod, 
as well as in their removal, exclusive, however, of the triennial 
appointment of the entire body of diocesan consultors; 40

5) in the appointment of seminary deputies; 41
6) in the establishment of parishes of removable tenure and 

in the changing of the status of a parish from a tenure that is
37 Cf. can. 1428, § 1. So also, in relation to parishes, the law of the III Plenary 

Council of Baltimore. Acta, no. 20, 20.
28 Cf. can. 2291 (30), 2292. The suppression of a benefice is reserved to the 

Holy See; can. 1422. It is likely that before acceding to a request for such a sup
pression, the Holy See would desire the counsel of the board of consultors.

33 The act involves a union such as is contemplated by can. 1428, § 1; cf. can. 
1423 (§ 2), 1425. An indult of the Holy See is required for an unrestricted (pleno 
iure) union of this kind; cf. can. 452, § 1. This is the law also in the legislation 
of the III Plenary Council of Baltimore; Ada, no. 20, 30.

40 Strictly speaking, they should be called pro-synodal examiners and pro- 
synodal judges when appointed outside a synod; as to their appointment, cf. can. 
386, 1574 (§2), 426 (§3); as to their removal cf. can. 388; 1574 (§ 2), 428. The 
law’ of the III Plenary Council of Baltimore did not refer to pro-synodal judges; 
its reference to the appointment of consultors meant diocesan consultors, since 
the office of the parish priest consultor w’as unknown prior to the decree Maxima 
cura; otherwise its legislation coincides with that of the Code on this point. Acta, 
no. 20, 50.

41 Cf. can. 1359, §2. The law of the III Plenary Council of Baltimore is the 
same in this point. Acta, no. 20, 40.
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removable into one that is irremovable, but not in the establish
ment of a parish the tenure of which from the beginning is ir
removable; 42

7) in the extra-synodal reservation of sins;43
8) in the determining of funeral stipends;44
9) in the appointment of the diocesan council of administra

tion; 40
1 o) in the extra-synodal determination, for the entire diocese, 

of the fee payable by visiting priests for the use of the vestments 
and the other appurtenances required for their celebration of 
Mass; 40

11) in the proclamation of special processions for a public pur
pose; 47

12) in the extra-synodal fixing of pastors  salaries.* 48
The consent of the diocesan consultors is needed by the bishop 

in alienation when the property involved has a value in excess of 
1,000 but less than 30,000 francs,40 when a mortgage is given or

42 Cf. can. 454, § 3. This provision is not found in the legislation of the III 
Plenary Council of Baltimore; the latter’s provision requiring the counsel of the 
board in the first selection of parishes of irremovable tenure is abrogated by can. 
454» § 3- Cf. Acta, no. 33.

43 Cf. can. 895. This provision is not found in the legislation of the III Plenary 
Council of Baltimore.

44 Cf. can. 1234, § 1. This provision is not found in the legislation of the III 
Plenary Council of Baltimore.

45 Cf. can. 1520, § 1. This provision is not found in the legislation of the III 
Plenary Council of Baltimore.

40 Cf. can. 1303, §4. This provision is not found in the legislation of the III 
Plenary Council of Baltimore.

47 Cf. can. 1292. This provision is not found in the legislation of the III Plenary 
Council of Baltimore.

48 This is required by the III Plenary Council of Baltimore. Acta, no. 273.
40 Can. 1532, §3. The quinquennial faculties of the bishops in the United 

States, obtained from the Sacred Congregation of the Council, raise the higher 
limit to §10,000 when there is insufficient time for recourse to the Holy See, pro
vided the Holy See is immediately notified of the transaction; Bouscaren, The 
Canon Law Digest, II, 35. For the alienation of property the value of which is 
in excess of 30,000 francs, the permission of the Holy See is needed. The Code 
contains no requirement that the advice of the board of consultors be obtained 
in this case, though the Sacred Congregation would likely be interested in it. 
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an onerous debt of the same proportionate value is incurred, and 
for the leasing of property with that rental value if the period of 
the lease is greater than nine years, or, if shorter, if the rental value 
exceeds 30,000 francs.50

The consent of the diocesan consul tors is needed by the vicar 
capitular (administrator) in the following cases:

1) in the filling of a vacancy in the board of consultors caused 
by death or resignation;51

2) in the granting, after the lapse of a year from the date of 
the vacancy of the see, of letters of incardination and excardina- 
tion;52

3) in the granting, after the lapse of a year from the date of 
the vacancy of the see, of dimissorial letters; 53

4) in the suspension or the removal from office of the chancel
lor and other notaries of the diocesan curia.54

The intervention of the diocesan consultors is no longer strictly 
required, though their advice was required by the III Plenary 
Council of Baltimore, in the convocation of a synod 55 or in the 
fixing of pastors’ pensions,50 since the Code leaves the bishop free 
in the summoning of the synod 57 and, in the establishment of 
pensions, he is free,58 except in the case of the administrative re
moval of a pastor, and in this case it is the advice of the synodal 
examiners or the parish priest consultors that is required.50 The 
imposition of special taxes, for which the III Plenary Council 
of Baltimore also required the advice of the diocesan consultors, 
is now governed by canons 1504-1507, especially canon 1505, in 
which no mention of this requirement is found.

Further duties are incumbent on the diocesan consultors in 
virtue of their right to be invited to a provincial council with a

w Cf. can. 1533, !538 (§ 1541 (§ 2)» 1653 (§ 1). 61 Cf. can. 426, § 5.
82 Cf. can. 113.  Cf. can. 958, § 1, 30.  Cf. can. 373, § 5.53 54
56 Cf. Ill Plen. Council of Baltimore, Acta, no. 20, i°.
®® Cf. Ill Plen. Council of Baltimore, Acta, no. 38, VII.
®*  Cf. can. 357, 362. ®8 Cf. can. 1429, § 2. 60 Cf. can. 2154, 2161.
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consultative vote 60 and to a diocesan synod; 61 of their right to 
receive the letters of appointment of residential bishops,02 apos
tolic administrators,03 and coadjutor bishops;04 and of their par
ticipation, every second year, in the recommendation to the 
bishop of the names of priests worthy to be promoted to the 
episcopate of the United States.05

428. The removal of diocesan consultors from office. During 
their term, diocesan consultors shall not be removed from office 
except for a just cause and then only with the counsel of the re
maining consultors.00 The diocesan consultor is, therefore, not. 
removable ad nutum, but enjoys a certain stability of tenure of 
office. The legislation of the III Plenary Council of Baltimore 
contains the same provision, specifying that a sufficient cause for 
removal would be age, infirmity, incompetence, moral unworthi
ness, and loss of reputation.07 The removed consultor is entitled 
to recourse to the Sacred Congregation of the Council; but mean
while he must obey the decree of removal.08

CHAPTER VII

Sees Deprived of Their Bishop

and the Vicar Capitular

Canons 429-444

Division. This chapter first deals with the government of a 
diocese in the case in which the residential bishop is prevented 
from exercising his jurisdiction in person (can. 429); it then treats

00 Cf. our commentary on can. 286, § 3.
01 Cf. our commentary on can. 358, § 1, 20.
02 Cf. can. 334, § 3. 03 Cf. can. 313, §§ 1, 2. 04 Cf. can. 353, §§ 2, 3.
05 Cf. deer. S. C. Consist., July 25, 1916 (AAS, VIII, 400; Bouscaren, The Canon 

Law Digest, I, 194). 00 Can. 428. 07 Cf. Acta, no. 21.
08 Cf. can. 192, §3. The vicar capitular (administrator) seems competent to 

effect this removal, though he is not permitted to fill the post thus vacated.
427
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of the ways in which a diocese may become vacant, with special 
attention to a vacancy caused by the transfer of its bishop to 
another see (can. 430); and then of the succession of the board of 
consultors in the government of the vacant see (can. 431). The 
way is thus opened to the consideration of the office of the vicar 
capitular (administrator), and the following canons deal with his 
election (can. 432-34), his rights and obligations (can. 435-42), 
and the manner in which his office comes to an end (can. 
443 £)•

History. In the fourth and subsequent centuries the disturb
ances of the times induced by the invasions of the Germanic tribes 
influenced archbishops to supplement the efforts of the diocesan 
presbyterium through the appointment of agents to guard the 
property of the diocese. In Africa they were known as terven- 
tores and their appointment was all the more necessary in view of 
the conspiracies of the Donatists, which became more acute in the 
absence of an orthodox bishop. In the West, those who thus 
intervened were known as visitatores. By the eighth century, how
ever, the cathedral chapter had shown itself capable of governing 
the diocese during a vacancy, and its right to do so is recognized 
in the decretal law. This right was qualified by the Council of 
Trent through a specification of the manner in which the cathe
dral chapter would perform this function. No longer was it to 
determine its own method, i.e., whether it would govern as a 
body, or through its members succeeding one another by turn, 
or through a representative completely dependent on the chap
ter and removable at its will, devices that had been followed in 
various places in the period preceding the Council of Trent. 
Henceforth the cathedral chapter was required to choose a vicar 
capitular within eight days of the vacancy, and the latter was 
given complete independence of the chapter, which was forbid
den to remove him from office.1

429. The^quasi-vacancjfof a diocese. A see is said to be quasi-
1 Cone. Trident., Sess. XXIV, de ref., c. 16; Schroeder, Council of Trent, p. 206.
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vacant when its residential bishop is prevented from exercising 
his jurisdiction in person.

When a see is quasi-vacant through the following obstacles 
affecting its bishop, his captivity, imprisonment. eHile, or in
capacitation. and the latter is not able to communicate with his 
diocese even through letters, unless the Holy See makes other 
provision the government of the diocese shall devolve upon the 
vicar general or other cleric delegated by the bishop.

2. For a serious reason, the bishop, in such a case,ffnay delegate 
several to succeed one another in office^

3. In the absence of those just named as representing the 
bishop, or if they, too, are prevented from the discharge of their 
responsibility, the cathedral chapter (board of diocesan consultors^ 
shall elect a vicar, who will take over the government of the dio
cese with the rights of a vicar capitular (administrator).

4. They who, in accordance with the foregoing paragraphs, 
take over the government of a diocese, shall notify the Holy See 
as soon as possible of the quasi-vacancy of the see and of the office 
which they have assumed.2

2 Can. 429, §§ 1-4. These paragraphs of can. 429 refer to the case in which 
the residential bishop is prevented from the personal exercise of his jurisdiction 
because of a physical impediment; the last paragraph of the canon refers to the 
case in which this is the effect of a canonical impediment.

The decretal law provided, through a decretal of Boniface VIII, that when an 
episcopal see was deprived of its chief pastor through the captivity of its bishop 
detained in the hands of “pagans or schismatics,” the cathedral chapter should 
govern the diocese, meanwhile notifying the Holy See of the situation (c. 3, de 
supplenda negligentia praelatorum, I, 8, in VI°). Popes Gregory XVI and Pius IX 
denounced the unwarranted reliance on this decretal in the election of vicars 
capitular in Cologne and the Kingdom of Naples respectively. Cf. Augustine, 
Commentary, II, on this chapter. 8 Coronata, Institutiones, I, no. 457.

4 Vermeersch-Creusen, Epitome, I, no. 522.

If the bishop is able to communicate with his diocese, he may 
govern it through letters.3 On the other hand, if the bishop is 
merely traveling, the death of his vicar general does not warrant 
the assumption of the government by the cathedral chapter (board 
of diocesan consul tors).4
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I

jw- 5. If the bishop shall become subject to excommunication, 
interdict, or suspension, the metropolitan, or, in his absence or 
if he is the bishop involved in the penalty, the seniores uffragan 
shall have recourse to the Apostolic See in order that the latter 
may make adequate provision for the case. If the prelate involved 
is the incumbent of a diocese or a prelacy immediately subject 
to the Holy See or of an archdiocese lacking suffragans, the metro
politan chosen by him as the one whose provincial council he 
wished to attend, is the proper authority to report the matter to 
the Holy See.5

430. The I vacancy 1 of a diocese. 1. An episcopal see becomes 
vacant by the death of the bishop, the latter’s resignation accepted 
by the Roman Pontiff, the bishop’s transfer to another see, and 

' by removal, notice of which the bishop has received.  A diocese 
can become vacant in no other way.  The bishop’s resignation ^ 
should be motivated by worthy and weighty reasons and tendered ' 
without coercion. Normally notification that the resignation has 
been accepted is required to vacate the office, but in reference to 
a bishop’s resignation, this paragraph apparently does not require 
it.  But the need for certainty regarding the beginning of the 
vacancy favors the tacit incorporation here of the general 
norm.

6
7

8

Nevertheless, with the exception of appointments to bene
fices and to ecclesiastical offices, all the acts of a vicar general shall 
enjoy validity if they were executed before he obtained morally 
certain news of the bishop’s death, as well as the acts of a bishop 
and a vicar general executed before they obtained from authentic 
sources morally certain information of the pertinent acts of the 
Holy See, namely, the acceptance of the bishop’s resignation,

5 Can. 429, § 5. « Can. 430, § 1. 7 Coronata, op. cit., I, no. 459.
8Cf. can. 187 (§ 1) and 190 (§ 1). Both Augustine (op. cit., II, on can. 430) and 

Vermeersch-Creusen (op. cit., I, no. 523) require, rather succinctly, that the 
bishop be notified of the acceptance of the resignation by the Sacred Consistorial 
Congregation. Coronata (op. cit., I, no. 459, note) disputes their assertion.
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the transfer of the bishop to another diocese, or the removal of the 
bishop from office.0

The transfer of a bishop from one diocese to another was 
strictly forbidden in the first centuries of the Church, but a relaxa
tion of this rigor set in beginning with the sixth century in the 
East and somewhat later in the West.10 From the ninth century 
onward, the transfer of a bishop to another see has been reserved 
to the Holy See.

Within four months of the date on which he obtains from 
authentic sources moral certainty of his transfer, a bishop shall 
take over, in accord with canons 333, 334, the diocese to which he 
has been transferred; and from the day on which he is installed in 
the latter diocese, the other diocese becomes fully vacant. Mean
while, however, in the diocese he formerly governed as residential 
bishop:

10 he exercises the authority of a vicar capitular, under the 
same obligations; but the power of his vicar general comes to an 
end;

2° he retains the honorary privileges of residential bishops;
30 he is entitled to all the episcopal revenues in accordance 

with canon 194, § 2.11
It seems apparent from the tenor of the various paragraphs of 

canon 430 that, in the case of transfer, the see is not even in- 
choatively vacant until the bishop transferred obtains authentic 
information of his transfer, and that in the interval between the 
actual transfer and his obtaining the required knowledge he may 
validly confer benefices and offices.12

The only case in which the bishop is automatically (ipso facto)

0 Can. 430, § 2.
10 The view that a mystic marriage existed between the bishop and his see 

was the basis of the original rigor, since this union was considered indissoluble.
11 Can. 430, §3, i°-3°.
12 Cf. Chelodi, De personis, no. 216, b; Coronata, op. cit., I, no. 460; aliter Blat, 

Commentarium, II, no. 474.
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deprived of office is that in which he neglects to be consecrated for 
a period of six months.13

13 Can. 2398. Cf. Vermeersch-Creusen, loc. cit.
14 Can. 431, §§ 1, 2. Augustine (op. cit., II, on can. 431) thought that the second 

paragraph of this canon made definite allowance for the intervention of the arch
bishop, according to no. 97 of the II Plenary Council of Baltimore, in the appoint
ment of an administrator to all vacant sees in the United States, but the Code 
Commission replied that this provision was abrogated by the Code. A special 
concession was made through the Sacred Consistorial Congregation, valid for three 
years, permitting its operation in the case of dioceses in which there were not 
at least five consultors. S. C. Consist., Feb. 22, 1919 (A AS, XI, 75; Bouscaren, The 
Canon Law Digest, I, 242).

432

431. The succession of the board of consultors. 1. When a see 
becomes vacant and no Apostolic administrator has been ap
pointed, and no other provision been made by the Holy See, the 

r government of the diocese devolves upon the cathedral chapter 
(board of diocesan consultors).

2. If in any region under a special concession of the Holy See, 
an archbishop or some other bishop is permitted to designate the 
administrator, the latter shall possess all, but only, the faculties 
enjoyed by a vicar capitular, and he shall be subject to the same 
obligations and penalties.14

432-434. The election of the administrator. 1. When the see 
is vacant and within eighi-days from that on which it was informed 
of the vacancy, the cathedral chapter (board of consul tors) shall 

' elect a vicar capitular (administrator) to govern the diocese in its — 
stead, as well as one or more trustworthy and competent economes, 
if, in the case of the latter, it has the burden of collecting revenues.

If the chapter (board of consultors) fails, for any reason, to elect 
a vicar capitular (administrator) or an econome within the al
lotted time, the appointment of them devolves upon the metro
politan; but if it is an archdiocese that is vacant, or if the latter is 
vacant at the same time that one of its suffragan sees is vacant, the 
appointment devolves upon the senior suffragan bishop.

If the failure to elect within eight days occurs in the case of 
a vacancy in an abbacy nullius or a prelacy nullius, provided that
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there is no special provision in the constitutions of the religious 
community to which such an abbacy or prelacy may be entrusted, 
the appointment devolves upon that metropolitan by whose pro
vincial decrees the abbacy or prelacy chose to be bound in ac
cordance with canon 285.

The cathedral chapter (board of consultors) shall notify the 
Holy See as soon as possible of the death of the bishop, and the 
vicar capitular (administrator) shall do the same with regard to 
his election.10

15 Can. 432, §§ 1-4. Ordinarily this notification is sent to the apostolic delegate 
who, in turn, forwards it to the Sacred Congregation.

10 Cf. can. 284; cf. also Coronata, op. cit., I, 461, p. 552; Blat, op. cit., II, no. 476; 
contra Augustine (op. cit., II, on can. 432), who says that determination is made 
on the basis of the antiquity of the diocese.

i’ Can. 433, §§ 1-3.

Since the board of consultors in the United States is not bur
dened with the collection of revenue, the appointment of an eco- 
nome or procurator is not required.

The senior suffragan bishop upon whom the appointment may' 
devolve in a given case is he who was first appointed to a see within 
the province.10

433. 1. Only one vicar capitular (administrator) shall be 
elected, and any contrary custom is rejected as unreasonable; 
violation of this requirement renders the election void.

2. In electing the vicar capitular (administrator) and the eco- 
nome, the cathedral chapter (board of diocesan consultors) shall 
act as a body in accordance with the provisions of canons 160-82 
(governing ecclesiastical elections) and the special rules of the 
present chapter, and only an absolute majority, subtracting the 
invalid votes, is sufficient for election.

3. The same person may be elected vicar capitular (administra
tor) and econome.  15*17

The election of a vicar capitular (administrator), otherwise 
than in pre-Code law, is now a true ecclesiastical election, and 
whatever the canons governing ecclesiastical elections require for
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validity is required for the validity of the election of the vicar 
capitular (administrator); whatever they require for the licitness 
of election is similarly required for the licitness of the election 
of the vicar capitular.18 Even after the third ballot, in the present 
case, an absolute majority is required, otherwise than in canon 
101, § i, i °.10 If a pastor were elected vicar capitular (administra
tor), he could not retain his parish, inasmuch as the two offices 
are incompatible.20 ,

434. 1. No cleric can be elected vicar capitular (administrator) 
who has not received the order of priesthood, who has not.com- 
pleted his thirtieth year, or who has beenffjle&ted, nominated, or 
presented to fill the vacant see involved.

2. Besides, the vicar capitular (administrator) should possess 
the degree of doctor or licensee (licentiatus) in theology or canon 
law or should at least enjoy skill in these sciences; moreover, he 
should be known for his moral integrity, his piety, his learning, 
and for a high degree of prudence.21

Of the requisites specified in canons 433 f., all are required 
for validity except those mentioned in the second paragraph of 
canon 434. It is no longer required that he be chosen, as in pre
Code law, from among the members of the cathedral chapter 
(board of consultors). On the other hand, in pre-Code law, the 
age of twenty-five years sufficed for eligibility, and the order of 
priesthood was not a requisite.22
.•^3. If the requisites set forth in the first paragraph of this canon 

have not been observed, the metropolitan or, if the archdiocese 
is vacant or the fault is precisely that of the cathedral chapter 
(board of consultors) of the archdiocese, the senior suffragan 
bishop upon learning of this shall appoint a vicar for that single 
occasion; the acts of him who was elected vicar by the cathedral

18 Cf. Coronata, op. cit., I, no. 461, p. 553.
1® Cf. Coronata, loc.. cit.; Blat, op. cit., II, no. 477; Ferreres, Institutiones canon

icae, I, 721. 20 Vermeersch-Creusen, op. cit., I, no. 525.
21 Can. 434, §§i2.*
22 cf. Coronata, op. cit., I, no. 461, p. 553; Chclodi, op. cit., no. 217 b. 
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chapter (board of consultors) are void.28 Whether this right is 
given to the metropolitan or the senior suffragan respectively in 
the case in which an invalidating irregularity has occurred in the 
election or the case in which some member of the cathedral chap
ter (board of consultors) has not been invited to participate in the 
election is not certain.24

435-442. The rights and the obligations of a vicar capitular.
1. Justas the ordinary jurisdiction of the bishop in spiritual and 
temporal matters devolves upon the cathedral chapter (board of 
consultors) prior to the election of a vicar capitular (administra
tor), so upon the election of the latter it is transmitted to him, 
with the exception of the prohibitions expressly imposed by law.

*2. Therefore the cathedral chapter (board of diocesan consul- 
tors) and in turn the vicar capitular (administrator) may, unless it 
is otherwise provided, execute Apostolic rescripts which were sent 
to the bishop and in general exercise the habitual faculties granted 
to the latter by the Holy See in accordance with canon 66. More
over they enjoy the faculty of permitting any bishop to use the 
pontifical insignia in the diocese, exclusive of the throne and 
baldachin; the vicar capitular (administrator) may himself, if he 
is a bishop, use the same insignia with the same restriction, which 
does not exclude the use by him of the faldstool when he cele
brates Pontifical Mass or confers holy orders.26

3. Neither the cathedral chapter (board of diocesan consultors)r 
nor the vicar capitular (administrator) is permitted to do any
thing that would be prejudicial to the rights of the diocese or of 
the bishop; in particular, neither they nor anyone else, cleric or

23 Can. 434, § 3.
21 Chelodi (loc. cit.) believes that, in the case of an invalidating irregularity 

in the election, the metropolitan or senior suffragan respectively has this right at 
the end of eight days from the date of vacancy; on the other hand, he thinks 
that in the case of the lack of the invitation of a member of the cathedral chapter 
(board of consultors), the latter is entitled to proceed to another election.

25 Can. 435, §§ 1, 2. Only a residential bishop can permit another bishop to 
use the throne and baldachin in his diocese. Cf. can. 337, § 3; Vermeersch-Creusen, 
op. cit., I, no. 526.
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layman, is permitted in person or by proxy to remove, destroy. 
conceal, or alter any document in the diocesan curial archives,20 
though mere withdrawal by the chapter (board of consultors) 
or the vicar capitular (administrator) of documents not in the 
secret archives seems not to be forbidden, provided due care is 
taken to prevent their loss.27

436. During the vacancy of the see no changes shall be mad e  
that would result in prejudicing the rights of the diocese or of 
the bishop. For that reason the season of a vacancy is not to be 
counted in the period required for prescription against the rights 
of the see.  For that reason, too, numerous limitations on the 
power of a vicar capitular are enumerated expressly in the CodeL.

28

20

1) he may not issue letters of incardination and excardination 
until a year has elapsed from the date of the vacancy of the see;30

2) he may not convoke a diocesan synod; 31
3) he may not appoint honorary canons; 32
4) he may not declare parishes of removable tenure to be 

parishes of irremovable tenure;33
5) he may not found a religious institute; 34
6) he may not establish associations of the laity or give the 

consent needed for their establishment or aggregation; 35
7) he may not reserve sins;30
8) he may not grant indulgences; 37
g) he may not issue dimissorial letters to those to whom they 

were refused by the bishop who preceded him, or to anyone 
within a year from the date of the vacancy of the see, except in 
case of emergency, and always with the consent of the cathedral 
chapter (board of diocesan consultors);38

28 Can. 435, § 3.
27 Cf. Coronata, op. cit., I, no. 461, p. 555; Blat, op. cit., II, no. 479; cf. can. 378.
28 Can. 436.
81 Cf. can. 357, § 1.
84 Cf. can. 492, § 1.
88 Cf. can. 893, § 1; Priimmer (Manuale, q. 148) holds that reservations cease 

to bind during the vacancy of a see.
87 Cf. can. 912. 88 Cf. can. 958, § 1, 30; § 2.

436

20 Cf. Coronata, loc. cit. 80 Cf. can. 113.
82 Cf. can. 406, § 1. 88 Cf. can. 454, § 3.
85 Cf. can. 686, § 4.
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1 o) he may not define the tax assessable in favor of the church 
on visiting priests who celebrate Mass in it; 30

80 Cf. can. 1303, § 3. <0 Cf. can. 1423, § 1.
41 Cf. can. 1432 (§ 2), 455 (§ 2, 30). 42 Cf. can. 1487, § 1.
48 Cf. can. 1573, § 5. 44 Cf. can. 1590, § 1.
48 Can. 437. 40 Can. 438.
47 Augustine (op, cit., II, on can. 438) inclines, with some caution, to hold that 

it is not such a condition, and Coronata (op. cit., I, no. 461, p. 556) seems to agree 
with him; Blat (op. cit., II, no. 482), on the other hand, seems to hold the contrary 
view, as do Vermeersch-Creusen (op. cit., I, no. 528).

48 Vermeersch-Creusen, loc. cit. 40 Can. 439.

11) he may not join a parish to another benefice; 40
12) he may not appoint the incumbent of perpetual benefices 

or, prior to the lapse of a year from the date of the vacancy of 
the see, of parishes; 41

13) he may not permit the exchange of benefices;42
14) and he may not remove from office the officialis or the vice

officialis,  the defender of the bond, or the promoter of justice.48 44
437. The cathedral chapter (board of diocesan consultors) in 

electing a vicar capitular (administrator) is not permitted to re
tain any portion of the ordinary jurisdiction of the see to itself, 
to elect him for a temporary term, or to establish any other restric
tions on his authority.45

438. The vicar capitular (administrator) upon making in per
son the profession of faith in the presence of the cathedral chapter 
(board of diocesan consultors), immediately obtains the jurisdic
tion of his office without need of confirmation.  It is not certain 
whether the profession of faith is, in this case, a condition for the 
valid exercise of jurisdiction on the part of the vicar capitular.  
The oath against Modernism is not required of him.

40

47
48

439- What canon 370 states in regard to a vicar general is to be 
understood as applying also to a vicar capitular (administrator).40 
Therefore he enjoys thel riglrt/of precedence in public and in 
private over all the diocesan clergy, excepting those enjoying the 
episcopal character, in the case in which he does not possess it; 
in this case he is entitled to the privileges and the insignia of a 80 
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titular protonotary apostolic.50 Moreover, he is entitled to a de
liberative vote in plenary 51 and provincial councils; 02 to fill a 
vacancy in the board of consultors caused by death or resignation, 
but .only with the consent of the remaining consultors; 53 and, 
if he himself was officialis prior to his election, to appoint an 
officialis.54

68 Cf. can. 426, § 5.
88 Can. 441, i°, 20.

440. A vicar capitular is bound by thefobligatiorj of residing in 
the diocese he governs and of applying the Mass for the people 
in accordance with canons 338 f.,  i.e., in the same manner as 
a residential bishop. The obligation of applying the Mass for the 
people is new in the Code.

55

441. Unless it has been otherwise lawfully provided:
i° A vicar capitular (administrator) and a diocesan econome 

have a right to a fair compensation, as determined by lhe pro
vincial council or approved custom, payable from the episcopal 
income.

2 0 The remainder of the episcopal income shall be set aside to 
be used by the newly appointed bishop for the needs of the dio
cese.56

442. The diocesan econome shall administer the property of 
the diocese under the supervision of the vicar capitular.57

443. The manner in which the office of the vicar capitular 
ceases. 1. The re A oval from office of the vicar capitular (admin
istrator) and the diocesan econome is reserved to the Holy See; 
their resignation shall be tendered in authentic form to the cathe
dral chapter (board of diocesan consultors), whose acceptance of 
it, however, is not required for its validity; the ekc^^rupf anxither 
vicar capitular (administrator) or another diocesan econome after 
the resignation, the death, or the removal of a former one is the 
prerogative of the cathedral chapter (board of diocesan consul- 
tors), following the norms of canon 432.  The authentic form for58

60 Cf. our commentary on can. 328. 
»2 Cf. can. 286, § 1.
88 Can. 440.
88 Can. 442, § 1.

81 Cf. can. 282, § 1.
“Cf. can. 1573, §7.
87 Can. 442.
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resignation is that it be in writing or, if made orally in person or 
by proxy, in the presence of two witnesses.09 The cathedral chap
ter (board of diocesan consultors), in the case of the removal of 
the vicar capitular (administrator), may not proceed to the elec
tion until authentic information has come from the Holy See.00

2. This office also ceases upon the installation of the newly 
appointed bishop in accordance with canon 334, § 3,  but not 
before, even if the incumbent is the newly appointed bishop.02

61

444. Requisite accounting. The newly appointed bishop shall 
demand an accounting of the discharge of their duty and of the 
exercise of their jurisdiction and their administration during the 
vacancy of the see from the cathedral chapter (board of diocesan 
consultors), the vicar capitular (administrator), the diocesan 
econome, and all other officials appointed to act during the va
cancy; he shall take due notice of malfeasance even though the 
delinquents may have been pardoned, on rendering their ac
count, by the cathedral chapter (board of diocesan consultors) 
or its representatives.03 There is a true obligation resting on the 
incoming bishop to demand this accounting and to vindicate 
(animadvertere) the rights of his see. This vindication would in
clude some sort of mild punishment, though the present law, 
unlike that of the Council of Trent,04 uses the verb “animad
vertere” rather than “punire” in reference to the vindicatory 
action required.

CHAPTER VIII

Rural Deans

Canons 445-450

Division. This chapter is appropriately placed, among the 
canons dealing with those who share in the episcopal power, be-

60 Cf. can. 186. 00 Cf. can. 192, § 3. 81 Can. 443, § 2.
62 Cf. can. 334, § 2. 63 Can. 444.

Sess. XXIV, de ref., c. 16; Schroeder, op. cit., p. 206.
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tween the chapters dealing with the cathedral chapter and its 
vicar and the chapter dealing with pastors, for the rural deans 
hold a place intermediate between them. It treats first of the 
notion of rural deans (can. 445); then of the qualifications re
quired in them (can. 446); then of their duties (can. 447-49); 
and finally of their privileges (can. 450).

History. After parish churches in rural districts came, in the 
fifth century, to have their own priest, they in turn grew in size 
and importance through the establishment of filial churches, so 
that the pastor became the head of a kind of presbyterium of his 
oira, including priests and other clerics, of which he was the 
archpriest; and this prerogative he enjoyed even after the priests 
associated with him came to live near the filial churches rather 
than with him. In time, these filial churches became parish 
churches themselves, and this lessened the prestige of the pastors 
of the mother churches, since the number of such pastors was 
notably increased. However, it was restored in the ninth century 
to counteract the influence of the so-called rural bishops, who 
from the eighth till the thirteenth century (they existed in Ire
land till that time, though they had disappeared in France at 
the end of the ninth century), as consecrated bishops, aided the 
residential bishop, with the effect, however, of gradually diminish
ing his influence while their own increased. Another step taken 
at the same time for the same purpose was to divide the diocese 
into districts accredited to archdeacons. The powers of the latter 
grew apace till they far overshadowed those of the archpriest, 
reaching their climax at the time of the crusades, when the arch
deacons regarded their power as ordinary and not delegated and 
as including the right of hearing cases in their own courts as in 
courts of first instance, from which appeal would lie to the bish
op’s court. As their power grew, they delegated more and more 
of their duties to the archpriests (or rural deans, as they were 
even then called), so that the latter’s office came to assume great 
significance, though it was subject to that of the archdeacon. To
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restore the authority of the bishop, the Council of Trent gave 
the final blow to a power that had been waning in regard to the 
office of both the archdeacon and the rural dean.1 Though not sup
pressed, their powers were made completely subordinate to the 
bishop. To supplant them St. Charles Borromeo inaugurated the 
movement to employ vicars forane, i.e., incumbents of an office 
which had been devised as early as the thirteenth century, by 
analogy with that of the vicar general, to enable the bishop to 
meet his responsibilities in remote sections of his diocese; they 
were regarded by canonists, however, as possessing only dele
gated authority.

The II Plenary Council of Baltimore recommended their ap
pointment,2 but it was only after a repetition of the suggestion in 
the III Plenary Council of Baltimore 3 that their appointment 
became general throughout the United States.

445. Definition. A rural dean is a priest appointed by a bishop 
for the supervision of a district of the diocese established in ac- • 
mrdance with canon 217 and called a forane vicariate.4

446. The qualifications of a rural dean. 1. The bishop shall 
choose a worthy priest for the post of rural dean, preferably from 
the group of pastors.  The III Plenary Council of Baltimore re
quires in the appointee to this post experience in the ministry, 
learning, piety, prudence, discretion, kindness, and loyalty.0 Cer
tainly these requirements cannot be said to conflict with those 
implicitly indicated in canon 446.

5

447-449. The duties of a rural dean. 1. Besides the faculties 
given him by the provincial council or the diocesan synod to be 
employed according to the norms lawfully established in either or 
both or the norms provided by the bishop, a rural dean has the 
right and duty of supervision in the following matters:

1 Sess. XXIV, de ref., cc.3, 20; Schroeder, Council of Trent, pp. 193-95, 211 f; 
Sess. XXV, de ref., c. 14; Schroeder, op. cit., pp. 246-48.

2 Acta, no. 74.  Acta, nos. 27-30.8
4 Can. 445. He may be removed by the bishop at will but not arbitrarily. Can. 

446, § 2. B Can. 446, § 2. ® Cf. Acta, no. 30.
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i ° whether the clergy of his district observe in their mode of 
i life the requirements of the sacred canons and faithfully discharge 

their duties, particularly in reference to the law of residence, the 
preaching of the divine word, the catechizing of young and old, 
and the assistance given the sick;

2° whether the.decrees issued by the bishop on the occasion 
of his sacred visitation have been observed;

3° whether due caution has been used in obtaining the mate
rials for the Holy Sacrifice:

4° whether good taste and cleanliness prevails in the churches 
A^nd their furnishings, especially with reference to the custody of 

the Blessed Sacrament and the celebration of Mass; whether the 
requirements of the holy liturgy are duly respected in the 
performance of sacred functions; whether church property is 
administered with adequate care and whether the pertinent 
obligations, especially Mass obligations, are scrupulously fulfilled: 
whether the parish registers are kept up to date and securely 
guarded.7

The right and the obligation of vigilance in these matters imply 
a possession of ordinary ecclesiastical jurisdiction and thus point 
to an office in the strict sense.8 Besides the obligations noted in 
canon 447, § 1, the rural dean has the right and the duty also of 
attending the diocesan synod and in urgent cases of permitting 
administrators of church property to begin a lawsuit.9 The Code 
also requires that he be given habitual faculties to absolve from 
reserved sins.10 The III Plenary Council of Baltimore also sug
gested that more or less extensive faculties should be delegated to 
the rural deans; but whatever obligations attached to that decree 
have become, in virtue of the liberty conceded the bishop by the 
Code, a matter of recommendation only.11 The faculties intended

7 Can. 447, § 1, i°-4°.
«Coronata, Institutiones, I, no. 465, p. 562; Chelodi, De personis, no. 221; 

Wernz-Vidal, Ius canonicum, II, 716, III; contra Vermeersch-Creusen, op. cit., 
I, no. 532; Blat, Commentarium, II, no. 493. 0 Cf. can. 358 (§ 1, 40), 1526.

10 Cf. can. 899, § 2. 11 Cf. Acta, no. 29. 
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by the III Plenary Council of Baltimore seem not to have been 
restricted to those granted for the forum of conscience.

2. In order to inform himself of the state of the matters en- i 
trusted to his supervision, the rural dean shall visit the parishes 
of his district at the times specified by the bishop?

3. A rural dean, as soon as he hears that a pastor of his district 
is seriously ill, shall immediately assure himself that the latter 
is supplied with all spiritual and material aid, as well as a proper 
burial in the event of his death. He shall also provide that, dur
ing the latter’s illness or after his death, the parochial registers, 
documents, and furnishings shall not be lost or stolen.12

12 Can. 447, §§ 2, 3. He may also visit non-exempt oratories; Priimmer, Manuale, 
9.150, 3. The bishop is required by the law to specify the periods of visitation, 
but publication of them would better be omitted.

13 Can. 448, § 1. Cf. Ill Plen. Council of Baltimore, Acta, no. 28.
Augustine, Commentary, II, on can. 448. 16 Can. 448, § 2.

10 Can. 449.

448. 1. On the days designated by the bishop, the rural dean 
is obliged to summon the priests of his district to the conferences ; 
mentioned in canon 131 and to preside at these meetings: if there 
is scheduled more than one conference in the respective sections 
of his district, he shall see that they are all properly conducted.  
Even if the respective conferences are held on different days, he 
is not obliged to attend them all; in his absence, he may name a 
priest to preside in his place.

13

14
2. If he is not a pastor, he must nevertheless reside in the ter-: 

ritory of his vicariate or in a neighboring locality not remote 
fyom it, following in this matter the norms laid down by the 
bishop.15

449. At least once a year the rural dean shall render to the local 
ordinary an accounting of the state of his vicariate in reference 
not only to the achievements of the year but also to the abuses that 
appeared, the scandals that arose, and the remedies deemed ad
visable for the amelioration of the ills and the eradication of the 
existing evils.  The III Plenary Council of Baltimore requires 10
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that a report be made several times (“aliquoties”) a year, and this 
prescription has not been abrogated by the Code.17

17 Acta, no. 28. 18 Can. 450, §§1,2.
1® Code Commission, Nov. 10, 1925, IV (AAS, XVII, 582; Bouscaren, The Canon 

Law Digest, I, 244). 1 Coronata, op. cit., I, no. 466.
2 Augustine, op. cit., II, 505.

450. The privileges of a rural dean. 1. The rural dean should 
have a seal proper to his vicariate.

2. He enjoys precedence over all pastors and other priests of 
his district.18 The bishop cannot give to any priest in his district 
precedence over him. On the other hand, the dean enjoys no 
precedence over the canons who are members of a collegiate chap-

CHAPTER IX

Pastors

Canons 451—470

Division. This chapter is divided into four parts. The first of
fers the juridic notion of a pastor (can. 451); the second sets 
forth the norms for the appointment of pastors (can. 452—61); the 
third enumerates the parochial rights (can. 462 f.); and the fourth 
lists a pastor’s obligations (can. 464-70).

History. Though rural congregations began in the fifth century 
to have a priest of their own resident in their midst, it was not 
until the eleventh century that any other parish than that of the 
bishop was established in cities, with the exception of Rome and 
Alexandria.1 The very name “parish” was originally the name 
given by the civil authorities to the diocese; and it was thence by 
analogy applied to the various congregations which came to 
have their own resident priest.2

At various times in the course of history, commencing with the 
thirteenth century, the so-called parochistae (glorifiers of pastors), 
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ignoring the fact that for four centuries parishes with resident 
priests did not exist in the Church, have falsely asserted that the 
power of a pastor is of divine origin. Among these were William 
of St. Amour (d. 1272), Gerson (d. 1429), the Gallicans, the Feb- 
ronians, and the Jansenists.8

451.1 Definition.Ki?)A pastor is a priest or a moral person to 
whom a parish is entrusted with the care of souls to be exercised 
under the authority of the local ordinary.4 In explanation of the 
definition of this paragraph the following words may be added to 
it: “with the right and duty of preaching and administering the 
sacraments to a specific body of the faithful who are obliged to be 
the passive subjects of his ministry.” These words make allowance 
for the possibility of a parish without territorial lines, i.e., a so- 
called personal parish, as well as a parish that, possessing ter
ritorial lines, does not include all the faithful living within those 
lines, i.e., a so-called personal-local parish (e.g., a national par
ish).5 The “moral person” meant in this paragraph is a juridical^ 
person, e.g., a monastery, which enjoys the rights and duties of ai 
pastor. The body of the faithful certainly constitutes a collectiv-l t 
ity of which the law takes definite notice, since it is they for whom 
the pastor is appointed. In American civil law, this collectivity, I 
if legally incorporated, is the repository of the rights and duties of' 
the parish. It is not so under the law of the Church. If, then, it is 
said that the law of the Code does not deny juridic recognition to 
the body of the faithful as a collectivity, it is meant that it accords

8 Coronata, loc. cit.
4 Can. 451, § 1. For the definition of a parish, cf. can. 216, § 1, and our com

mentary on that paragraph. The name parochiis (“pastor") was introduced at 
the end of the fourteenth century. From the eleventh century till that time he 
had been called the “proper” priest, as in the decree of the IV Lateran Council 
(1215) in reference to the annual confession (c.21); c. 12, X, de penitentiis et 
remissionibus, V, 38 (Schroeder, General Councils, pp. 259 f.). In the latter part 
of this period he was also called “plebanus.” “curatus.” J.n the first centuries Qf 
the Church his counterpart was called “presbyter dioecesanus” “villanus” 
“forensis,” “parochianus.”

6 The name “parish" is improperly applied to the pastor's office or benefice, 
both of which, in the proper sense, are attached to the parish. 
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them this recognition in a very limited sphere, i.e., that of having 
all the resources of the parish, spiritual and temporal, adminis
tered in their behalf.

This paragraph requires that he who is called pastor shall have 
,^/a “title” to the office. The Sacred Congregation of the Council 

'nasindicated that the purpose of this proviso is to distinguish a 
pastor from the persons exercising the care of souls in accordance 
with the provision of paragraph 2, 20 of this same canon, i.e.Athose 
who, though enjoying full parochial powers, possess these powers 
only as administrators of the parish.0

The care of souls entrusted to the pastor is exercised with ordi
nary power restricted to the forum of conscience, not exclusive

8 S. C. C., resol. Blesen., Nov. 12, 1927 (AAS, XX [1928], 84; Bouscaren, op. cit., 
I, 245). Augustine (op. cit., II, on can. 451, pp. 512-14) felt that prior to the Code 
priests in charge of parishes in the United States did not possess a title. He re
ferred to the words of the II Plenary Council of Baltimore (Acta, nos. 123 f.) 
specifying that priests assigned to the care of souls in definite districts should 
be given parochial or quasi-parochial rights, words repeated in the III Plenary 
Council of Baltimore (Acta, nos. 32 f.), with the explanation that existing condi
tions did not yet permit the erection of canonical parishes, and the definite state
ment that canonical parishes did not exist in the United States. The latter council 
provided, however, that with the advice of the diocesan consultors certain mis
sions should be selected by the bishop ad instar paroeciarum, to be regarded as 
charges of irremovable tenure. When the decree, Maxima cura was issued by the 
Sacred Consistorial Congregation (Aug. 20, 1910; A AS, II, 636) to substitute a 
new process for the removal of pastors in place of that provided in the decree 
of the Sacred Congregation for the Propagation of the Faith, Cum magnopere 
(1883; Coll. S. C. P. F., no. 1586), it made no distinction as to pastors’ rights and 
duties between parish priests enjoying irremovable tenure and those enjoying 
only removable tenure. The Sacred Consistorial Congregation replied to a query 
that the decree possessed binding force in the United States (AAS, III [1911], 133), 
but four years later modified this reply so as to restrict its application to parishes 
of irremovable tenure (AAS, VII [1915], 378). This interpretation of the decree, 
however, did not remove all doubt as to the canonical status of parish priests of 
even irremovable tenure in the United States. However, all doubt was put at 
rest by a letter of the apostolic delegate to the United States under date of No
vember 10, 1922, in which he reported an official reply of the Code Commission 
to die effect that parish priests in the United States are pastors in the juridical 

• sense; cf. Bouscaren, op. cit., I, 149. Indeed, this is true even though a formal 
decree of erection may not have issued from the bishop. S. C. C., resol., Principis 
Alberten. et Saskatoonen., March 5, 1932 (AAS, XXV [1933], 436)« Cf. our com
mentary on canon 216, § 1.
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of a modicum of power of dispensing and correcting. This is the 
fundamental scope of the office of the pastor from which flow all 
its rights and obligations. This power is subject to that of the 
bishop, who may therefore exercise the care of souls directly and 
immediately in respect to any member of any parish of his dio
cese, and this he may do even through a delegate, though such 
intervention, even when made in person, would require a justify
ing cause.7

(2) The following are placed by law in the same category as 
pastors with all the rights and obligations of the latter:

10 quasi-pastors, who are priests in charge of the souls of per
sons in subdivisions of vicariates or prefectures<in mission ter
ritory's provided in canon 216, § 3;

2° parochial vicars df they enjoy the complete authority of 
pastors .>

3. In regard to military chaplains, major and minor, the.spe.- 
cial regulations of the Holy See are to be observed.8

452-461. The appointment of pastors. 1. Without an indult 
of the Apostolic See a parish cannot be fully (pleno iure) united 
to a moral person as provided in canon 1423, § 2, so that the moral 
person would become the pastor.

2. A moral person to which a parish is thus fully united can 
retain only the habitual care of souls and is obliged to appoint, for 
the actual care of souls, a vicar in accordance with canon 471.0 
An incomplete union of a parish with a moral person is not for
bidden, i.e., a union in which a moral person is entrusted with 
either temporal or spiritual administration or, if with both, for 
a temporary period (unio semi-pleno iure).1Q

7 Cf. Coronata, op. cit., I, no. 467, p. 565; Chelodi, op. cit., no. 223.
8 Can. 451, §§ 2, 3. A subsequent chapter deals with parochial vicars in detail

(can. 471-78). Military chaplains have the rights and duties of a pastor if, and to 
the extent that, special regulations provide. For recent faculties of military vicars, 
cf. Bouscaren, op. cit., II, 141. Cf. also ibid., IV, 152-61, and our commentary 
on can. 631. 0 Can. 452, §§ 1, 2.

Evidently, if the moral person is regarded as the pastor, the indult of the 
Holy See must be obtained. If there exists a priest who is the juridical pastor, 
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453- i. To be qualified forkyalid^ppointment as pastor, the 
nominee must possess the order of priesthood.

2. FoKjicii\appointment. he must be notable for his moral 
conduct, his learning, his zeal for souls, his prudence, and the 
other virtues and qualities that are required by general and par
ticular law for the successful administration of the parish.11

any accessory union of parochial rights or duties to a moral person would con
stitute an incomplete union. Cf. Vermeersch-Creusen (op. cit., I, no. 539), who seem 
to limit the case of incomplete union permissible without an apostolic indult to 
one in which only the income of the parish is allotted to the moral person. 
Coronata (op. cit., I, no. 470, p. 568), on the other hand, extends it to any in
complete union in which the moral person is not the pastor. The view of 
Vermeersch-Creusen seems substantiated by the fact that, at least at one time, 
the apostolic delegate had faculties permitting him to allow religious to be placed 
in temporary charge of secular parishes. Cf. Bouscaren, op. cit., I, 184.

The legislation requiring an indult of the Holy See for a complete union of a 
parish with a moral person is not new with the Code, since it is found in the 
laws of the Council of Trent (sess. XXIV, de ref., c. 13; Schroeder, Council of Trent, 
pp. 203 f.) and in the subsequent practice of the Sacred Congregation of the 
Council (cf. S. C. C., Frisengen., June 18, 1735; Fontes, no. 3443). It is also specified 
as requisite in the laws of the III Plenary Council of Baltimore (Acta, no. 20, 
30), where it is also required, as in can. 1428, § 1, that tire advice of the diocesan 
consultors be obtained before an indult is sought.

Before the indult is sought, moreover, a contract should be drawn up between 
the bishop and the religious community, specifying clearly the boundaries of 
the parish involved and the conditions binding both parties to the contract. The 
petition should be signed and sealed by both parties and two copies of it sent 
to the Sacred Congregation of Religious, which will forward one copy to the 
Sacred Congregation of the Council. Cf. Coronata, op. cit., I, no. 469, p. 568.

Can. 453, §§1,2.
12 Cf. c. 14, de electione et electi potestate, I, 6 in VI°; Cone. Trident., Sess. 

VII, de ref., c.3; Schroeder, op. cit., p. 56. The Sacred Congregation of the Council 
used this new legislation as an example in distinguishing between a right that 
was vested and one that was not, stating that the general capacity enjoyed by a 
deacon prior to the Code for appointment to a parish was not a vested right, 
though if any deacon had, prior to the Code, been actually appointed to a parish, 
he would have enjoyed a vested right in that specific parish. Cf. S. C. C., resol.. 
May 17, 1919 (AAS, XI, 349; Bouscaren, op. cit., I, 246).

In pre-Code law, otherwise than in this canon, it was required 
only that the appointee should be promoted to the order of priest
hood within a year from the date of his appointment.12 The par
ticular law of the III Plenary Council of Baltimore enumerated 
qualities for lawful appointment of parish priests of irremovable 

448



PASTORS can. 454

tenure. They were taken from the constitution of Benedict XIV, 
Cum illud. It specifies, in addition, that the following points are 
worthy of scrutiny: skill in the administration of property, suc
cess in previous assignments, and a cooperative spirit manifested 
in relations with the bishop.13

454. They who are placed in charge of parishes as their 
pastors should be given stability of tenure, thoughfehis does not 
prevent their removal in accordance with the norms of law J

2) Pastors do not all enjoy the same degree of stability; those 
*?who en joy it in greater measure are possessed oflirremovablel ten- 
ure^Ahose who enjoy it in less measure are possessed off ~
tenure.14

3. Parishes of irremovable tenure cannot, without the consent > 
of the Holy See, be changed into parishes of removable tenure, 
but the latter may be changed, after consultation with the cathe
dral chapter (board of diocesan consultors), by the bishop, but 
not by the vicar capitular (administrator), into parishes of irre
movable tenure. Parishes newly erected shall be of irremovable 
tenure, unless the bishop, after consultation with the cathedral 
chapter (board of diocesan consultors), decides on the basis of his 
prudent appraisal of the local and personal factors involved that 
it is advisable to erect it as a parish of removable tenure.15

4. Quasi-parishes, i.e., the subdivisions of vicariates apostolic 
or prefectures apostolic, are all of removable tenure.16

5. However, pastors who belong to a religious community are
13 III Plcn. Council of Baltimore, Acta, no. 51; the constitution, Cum illud 

(Dec. 14, 1742) is inserted at the end of the Code.
11 Can. 454, §§ 1, 2. The procedure that must be followed in the removal of 

pastors of irremovable tenure is set forth in can. 2147-56, and it involves rather 
more complexity than that followed in the removal of pastors of removable 
tenure, which is set forth in can. 2157-61. Moreover, in the matter of transfer, a 
pastor of irremovable tenure may refuse to cooperate; whereas a pastor of re
movable tenure must obey, though he enjoys the right of recourse after he has 
obeyed. Cf. can. 2162-67, especially can. 2163.

15 Can. 454, § 3. The Code shows indisputable favor for the erection of parishes 
with the stability of irremovable tenure.

10 Can. 454, § 4. Quasi-pastors thus seem to be given the status of pastors of 
removable tenure. Cf. Coronata, op. cit., I, no. 470, p. 570. 
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always, so far as their person is concerned, possessed of only an 
instable tenure, so that they may be removed at will either by 
the local ordinary, with notification sent to the religious supe
rior, or, with equal right, by the latter, with notification sent 
to the local ordinary, and in neither case is the consent of the 
other required or a manifestation, much less a proof, of the rea
son for the removal, though either is entitled, permitting the 
removal to take effect, to take recourse to the Apostolic See.17 
No special form of procedure is required in this case, as, on the 
contrary, it is required in the case of even pastors enjoying only 
removable tenure, though a justifying cause is required, and the 
religious cannot be arbitrarily removed from his post. Moreover, 
in his appointment, he cannot be appointed for a definite term, 
e.g., of three years; and this is a fortiori true of all pastors. The 
justifying cause required for his removal should arise from the 
needs of the people of the parish or the benefits accruing to 
them.18

17 Can. 454, §5. The bishop would write to the Sacred Congregation of the 
Council; the religious superior, to the Sacred Congregation of Religious.

18 Cf. Coronata, op. cit., I, no. 470, p. 570. 10 Can. 455, § 1.
20 Coronata (op. cit., I, no. 472) refers this privilege not to canonical election

but to popular election as it occurs in parts of Italy and Switzerland.
21 Coronata, ibid.

45° Arr

**V455*  C/ The right, of appointing and installing pastors be
longs to the local ordinary, with the exception of appointments 
of pastors reserved to the Holy See, and any contrary custom is 
rejected as unreasonable, without prejudice to any privilege of 
election or presentation.19

The right of the bishop to nominate the pastor is thus subject 
to three kinds of limitation: reservation to the Holy See; the 
privilege of election; 20 and the privilege of presentation, includ
ing not only that made by one enjoying the right of patronage but 
also that made by a religious superior or by any other moral person 
in regard to the vicar who is to have the actual care of souls.21 In the 
case of the privileges of election and presentation, the bishop re-
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tains the right of judging the qualities of the appointee, though 
he may not reject one who is worthy because he is not the more 
worthy. In these cases, too, the right of installation belongs to the 
bishop.22

3. For these acts the vicar general needs a special mandate un
less it is he who is governing the diocese during the captivity, im
prisonment, banishment, or incapacity of the bishop, for in this 
case he enjoys the position of the vicar capitular in this respect.24

22 Ibid.
23 Cf. can. 1435, §§ 1-3, where the other types of parishes to which appointment 

is reserved are also enumerated. The apostolic datary is to be notified of the 
vacancy, unless the apostolic delegate possesses faculties for the appointment. 
Names of worthy candidates, set forth in the order of their merit, should accom
pany the notification. In 1934 Bouscaren listed such faculties among those pos
sessed by the apostolic delegate to the United States. Cf. The Canon Law Digest, 
I, 176. In practice, as far as our knowledge goes, the procedure resulting from 
such reservation is not observed in the United States, evidently with the approba
tion of the competent authorities.

24 Can. 455, §§ 2, 3. Ferreres, Institutiones, I, no. 738; aliter, Coronata, op. cit., 
I, no. 472, p. 572, note.

There is reserved to the Holy See the appointment of the next 
incumbent of a parish of irremovable tenure vacated by the death, 
promotion, resignation, or transfer of even an honorary member 
of the Pontifical household (inclusive of all degrees of prelates 
and monsignors), as well as the appointment to a parish of ir
removable tenure vacated by the appointment of its incumbent 
to the episcopate.23

(2) When the see is vacant or its bishop is impeded from exer
cising his jurisdiction as contemplated by canon 429, the vicar 
capitular (administrator), as well as any other who lawfully gov
erns lhe diocese, is empowered as follows:

i° to appoint parochial vicars in accordance with canons 
472-76;

2 0 to confirm the election and to accept the presentation of an 
appointee to a vacant parish and to install him in office;

30 to confer appointments to parishes after the see has been 
vacant for a least a year.
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456. The religious superior who is properly authorized by 
the constitutions of his institute shall, in the case of appointment 
involving parishes entrusted to religious, present a priest nf his 
institute to the local ordinary, and the latter, satisfied of the pos
session of the necessary qualities on the part of the appointee in 
accordance with canon 459, § 2, shall install the religious desig
nated.25 The bishop is not obliged to submit the candidate to an 
examination if he is otherwise morally certain of his fitness, 
though he can require even a religious superior to submit to such 
an examination if this moral certainty can be obtained only in 
this manner.26 The provisions of this canon hold even if the parish 
is not completely (pleno iure) united to the religious institute.27

457- Quasi-pastors are appointed by the local ordinary from 
members of the diocesan clergy, after consultation with his coun
cil as appointed under canon 302.28

458. The local ordinary shall fill a vacant parish within six 
months available for action from the date on which he received 
notification of the vacancy ,Vunless special local or personal factors 
require, in his prudent judgment, the postponement of the ap
pointment of a pastor^  But this exception cannot justify a gen
eral policy of placing administrators in parishes for indefinite 
periods of time.

29

459. 1. The local ordinary is under a grave obligation to ap- 
point to the vacant parish the priest whom he judges best 
equipped for its administration, without any partiality.

2. In making this judgment he shall consider not only learn
ing but all the other qualities requisite for a successful administra
tion.  The more worthy candidate may be reserved by the bishop30

*8 Can. 456.
26 Cf. Cone. Trident., Sess. XXV, de regularibus, c. 11; Schroeder, Council of 

Trent, pp. 224 f. Augustine, Commentary, II, on can. 456, p. 526. Cf. II Plen. 
Council of Baltimore, Acta, no. 406; III Plen. Council of Baltimore, Acta, no. 58.

27 Augustine, loc. cit.; Coronata, op. cit., I, no. 472 p. 573.
28 Can. 457.
20 Can. 458. Can. 155 regulates the time limit. Cf. Ill Plen. Council of Baltimore, 

Acta, no. 42. 80 Can. 459, §§ 1, 2.
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for business of greater moment,31 provided he suffers no detri
ment from such action.32

3. Hence the local ordinary is bound by the following pro
visions.

10 He shall not fail to inspect documents in the diocesan 
archives, if there are any, which touch the cleric who is to be 
appointed, and prudently to obtain information regarding him, 
even confidential information, if he judges this necessary, even 
from extradiocesan sources.

2° He shall faithfully observe the provision of canon 130, § 2, 
that those clerics are to be favored who have been most successful 
in the junior clergy examinations.

30 He shall subject the candidate to an examination in the 
presence of himself and of the synodal examiners, though he may, 
with the consent of these examiners, dispense the candidate from 
this examination if the latter is a priest well known for his pro
ficiency in theological learning.

1 4$? In places in which the appointment to parishes is based on 
either a special concursus conducted according to the norms of < 
|the constitution of Benedict XIV, Cum illud, of December 14,4 
1742, or a general concursus, this method shall be retained until 
the Apostolic See has provided otherwise.33

The concursus is a method of determining fitness for parochial 
appointment which originated with the Council of Trent,34 and 
which was improved in detail by subsequent Roman Pontiffs, 
especially by Benedict XIV in the constitution Cum illud.** Be
cause of special difficulties there arose in various places a form of 
concursus known as the general concursus, by which method a 
concursus was held not on the occasion of each vacancy but at 
determined time-periods serving the interim appointments.

Though at the time of the III Plenary Council of Baltimore
31 Wernz-Vidal, op. cit., II, no. 729.
32 Coronata, op. cit., I, no. 474, p. 574, note. 33 Can. 459, §§ 3, 4.
34 Sess. XXIV, de ref., c. 18; Schroeder, op. cit., pp. 207-10.

This document is found at the end of the Code.
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the missions in the United States were held by the Council not to 
be juridical parishes, and though even the missions of irremovable 
tenure were styled as “ad instar paroeciarum inamovibilium,” 
nevertheless the Council required the observance of a general 
concursus for the appointment of the priests holding these offices. 
The concursus was based on the special concursus of Benedict 
XIV, but it was general because the examination of the candi
date’s learning sufficed for his appointment during the six subse
quent years.36

In response to a petition of the hierarchy of the United States, 
the Sacred Congregation of the Council, on June 24, 1931, issued 
a decree, transmitted to the hierarchy through the apostolic dele
gate, declaring abrogated decree number 36 of the III Plenary 
Council and requiring that appointments to all parishes in the 
United States shall henceforth be made in accordance with § 3 of 
this canon.37

TheAjunior clergy examination can be used only as auxiliary 
to the examination required at the time of the appointment to 
the parish, not as the examination satisfying that requirement.- 

ZThe examination required for the promotion to holy orders in 
canon 996, §§ 2, 3, does not suffice unless it covers all the matter 
on which a candidate for a parish should be examined/If a pastor 

f is transferred on his own motion, he must submit to another ex
amination, unless the local ordinary with the consent of the syn
odal examiners, judges that the fitness of the candidate continues 
and suffices for the parish to which he is to be transferred.38

The examination prescribed in § 3 of this canon embraces only 
the knowledge of the candidate; judgment as to his fitness in other

38 Acta, no. 59.
37 Cf. Bouscaren, op. cit., I, 24g. In places where either the general or the special 

concursus is observed, it is not required in the first appointment to a newly erected 
parish. Code Commission, June 25, 1932 (AAS, XXIV, 284; Bouscaren, op. cit., 
1,250)-

38 All the points in the paragraph to which this is a footnote are covered in 
replies of the Code Commission on November 24, 1920, to six questions proposed 
to it (AAS, XII, 574; Bouscaren, op. cit., I, 248).
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respects belongs to the local ordinary. Those who, because of thein 
reputed knowledge of theology, may be exempted, include priests \ 
who have a degree of doctor in theology or canon law, as well as ) 
those who teach any of the principal subjects in a school of the- I 
ology.30

460. 1. The title to only one parish shall be given a pastor, 
in compliance with canon 156 which forbids the holding of two 
incompatible offices, unless the case involves two parishes that 
have been united with the complete preservation of their respec
tive identities (unio aeque principalis).

2. There shall be only one pastor in a parish charged with the 
actual care of souls, and any contrary custom is rejected as unrea
sonable and any contrary privilege is revoked.40

The restriction of the second paragraph of this canon applies 
to parishes that were erected even prior to the Code and even 
though the plurality of pastors has been introduced, not by custom 
or privilege, but by statute.41 The contrary practice was con
demned as early as the Council of Trent,42 though it seems to 
have been tolerated prior to the Code.48

461. A pastor is charged with the care of souls from the moment 
of his installation in person or by proxy executed by the local ordi
nary or the latter’s delegate within the time limit set by the local 
ordinary, under penalty of the loss of the appointment, and in 
the manner provided by particular law or legitimate custom, 
from which the local ordinary may for a justifying cause dispense

30 Coronaca, op. cit., I, no. 474, p. 574.
10 Can. 460, §§ 1, 2. Should a pastor govern more than one parish, he is obliged 

to recite the office of both patrons with their octaves. S. R. C., Aginnen., April 27, 
1929 (AAS, XXI, 321; Bouscaren, op. cit., I, 251).

41 Code Commission, July 14, 1922, IV (AAS, XIV, 527; Bouscaren, op. cit., 
1,250).

42 Sess. XXIV, de ref., c. 13; Schroeder, op. cit., pp. 203 f. The practice took 
more than one form: two or three pastors either served alternately or jointly or 
severally (in the latter case the one who first undertook the business at hand saw 
it through).

43 Chelodi, op. cit., p. 223, d. The use of one church by several pastors govern
ing their respective flocks is not forbidden. Coronata, op. cit., I, no. 478.
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in writing. Before the installation, or as part of its ceremonies, 
the appointee shall personally make the profession of faith re
quired in canon 1406, § 1, 70. This he shall do in the presence of 
the local ordinary or his delegate.44 He must also take the oath
against Modernism.45

462-463. The rights of a pastor. Unless otherwise provided by
law, the following functions are reserved to the pastor:

i° the solemn administmtion of baptism:
2° thepublic carrying of the Holy Eucharist to the sick in his 

parish;
30 the public or private carrying of the Holy Eucharist a.s 

Holy Viaricnm to the sick and the administration of extreme 
unction to those in danger of death, without prejudice to canons 
397 (3°)> 5*4>  848 (§ 2), 938 (§ 2);

40 the proclamation of forthcoming ordinations and mar
riages; the assistance at marriages: and the imparting of the nup
tial blessing;

5° funerals in accordance with canon 1216;
6° the blessing of homes according to the rules of the liturgy 

V on H?b; gntnrdiiy-<?r other days according to local custom;
jr 70 the blessing of the baptismal font on Holy Saturday, the 

leading of public processions outside the church, the imparting of
blessings with pomp and solemnity outside the church, unless 
these functions are reserved to the chapter in a collegiate church.40 

[ The authority of the pastor is ordinary: it may be delegated, 
except the power of hearing confessions.47 Moreover, the Au
thority of assisting at marriages can be delegated by him only for

44 Can. 461; cf. can. 1443-45. The vicar of a moral person to whom is entrusted 
the actual care of the parish needs only authentic notification of appointment, 
but he must make the profession of faith.

45 Pius X, motu propr. Sacrorum antistitum, Sept. 1, 1910; Fontes, no. 689. 
The vicar of a moral person must take this oath also. All vicars possessing full 
parochial rights must do so, as well as make the profession of faith.

40 Can. 462, i°-7°.
47 Cf. can. 874, 875; Code Commission, Oct. 16, 1919, HI (AAS, XI, 477; Bous- 

caren, op. cit., I, 410).
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specific marriages, except when delegation is given to his assist- 
anQ(yicarizis cooperator) 43

The authority of the pastor in the external forum is limited to 
giving precepts that do not require jurisdiction, to imposing 
minor penances (not penalties), to reproving the delinquent, to 
assisting at marriages, and to administering the parish property, 
with special faculties attached to his office of dispensing in par
ticular cases from the general law requiring the observance of 
holydays and the observance of days of fast and abstinence,40 and 
of dispensing from matrimonial impediments persons in danger 
of death and in cases of emergency.50 In the forum of conscience, 
however, the pastor possesses ordinary jurisdiction. This, of 
course, does not empower him to reserve sins.51

In a territorial parish or a personal-territorial parish the au
thority of the pastor is both personal and local. The persons sub
ject to him are determined by their domicile or quasi-domicile 
within the territorial limits of his parish. Wanderers are also sub
ject to him while they actually abide within the limits of his 
parish, as well as those who, having a diocesan domicile or quasi- 
domicile, have no parochial domicile or quasi-domicile.52 Here
tics and schismatics, as subjects of the Church through baptism, 
are also subject to bishops and pastors according to the rules just 
explained, unless an exception can be proved as in the case of 
their exemption from the obligation of contracting marriage ac
cording to the form prescribed in canon 1094.53 In practice, how
ever, little authority can be exercised over them, though the pas
tor is not relieved, in regard to them, of his obligation of vigilance, 
prayer, and good example.54

The rights of a pastor are by some authors limited to those

« Cf. can. 1096, § 1. 40 Cf. can. 1245, §
60 Cf. can. 1044, 1045 (§3).
bi Cf. can. 893, § 1. He is authorized to absolve from sins reserved by the bishop, 

but only during the time prescribed for making one’s Easter duty. Can. 899, § 3.
82 Cf. our commentary on can. 94 supra.
53 Cf. can. 1099, § 2. 54 Cf. Coronata, op. cit.f I, no. 480, note.
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which are beneficial to the pastor, describing as the functions of 
the pastor those which, benefiting the faithful, exclude other 
pastors’ intervention.55 Among the functions enumerated in 
canon 462, those involving baptism, marriage, funerals, and ordi
nation are personal in the sense that they follow the person who 
retains his parochial domicile or quasi-domicile.50 The remain
ing functions are local. All these functions are subject to limita
tion by the general law, as in the case of the exemption of the 
seminary from the pastor’s authority in canon 1368 and the ex
emption of regulars,57 as well as by particular law, custom, or 
precept.58

Any priest may carry Holy Communion privately to the sick 
if there exists a justifying cause and if he can at least presume 
the permission of the priest charged with the custody of the 
Blessed Sacrament.50 But if Holy Communion is to be adminis
tered as Holy Viaticum, even the private carrying of it is reserved 
to the pastor except in the cases in which the general law deputes 
others for the administration of the last sacraments: viz., that of 
a bishop who receives these sacraments from the members of the

55 Cf. Chelodi, op. cit., p. 226, e; Priimmer, Manuale, q. 156.
50 The question of funerals requires some qualification since by an exception 

to which reference is made in this very can. 462, 50, it is permitted under can. 
1216, § i, that a person may choose for his funeral rites a church that is not his 
parish church. Moreover, can. 1216, § 2, provides that if a person has two parish 
churches (e.g., one by reason of domicile and another by reason of quasi-domicile), 
his funeral shall belong to the parish within the limits of which he died. Finally, 
can. 1218, § 1, provides that if transportation is too difficult, the funeral shall 
take place in the parish church of the place in which death occurred, even if it is 
not the deceased’s parish church, though § 3 of this canon guarantees to the 
family of the deceased the right even in this case of transporting the body to the 
parish church, if it is willing to defray the expenses involved. In the two latter 
cases, the local element qualifies the right of the pastor of the deceased’s domicile 
or quasi-domicile. 67 Cf. can. 615.

58 Cf. Coronata, op. cit., I, no. 481, note. Indeed, Chelodi (op. cit., p. 226, e) 
holds that particular law may be a source of an enlargement of these functions.

59 Cf. can. 847, 849 (§ 1). Vermeersch-Creusen (op. cit., I, no. 548) would not 
permit a priest to do so if the pastor, personally or through his assistants, desired 
to carry the Blessed Sacrament publicly to the sick person; but Coronata (op. cit., 
I, no. 481, note) thinks this view too harsh inasmuch as even then there may be a 
justifying reason for carrying the Blessed Sacrament privately to the sick person. 
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cathedral chapter (can. 397, 30); and that of professed religious, 
novices, and lodgers in the houses of clerical religious (can. 514). 
Canons 848 (§ 2) and 938 (§ 2) permit other priests to administer 
these sacraments in a case of urgency or with the presumed per
mission of the pastor or the local ordinary.00

The following functions are not enumerated in canon 462 or 
elsewhere in the Code as being reserved to pastors: the adminis
tration of the Easter Communion; the admission of children to 
their first Communion; the churching of womejr

463. 1. The pastor has a right to the feeswmch are allotted </ 
him by legitimate custom or by the lawful schedule determined 
by a provincial council or by a meeting of the bishops of the prov
ince in accordance with canon 1507, § 1.

2. If he demands more, he is obliged to make restitution.
3. If a duty of the pastor has been fulfilled by someone else. 7^ 

thejffift belong neverthel^s_|to__the_pastorjunless it is clearly ap-ff 
parent that the donors wished otherwise in reference to the' 
amount in excess of the established feel

4. The pastor must not deny his service to those who are un
able to give him the established tax.01

The bishop cannot fix the fees to which this canon makes refer
ence,02 though he is authorized to determine the amount of the

00 The blessing of the baptismal font on the vigil of Pentecost is also reserved 
to the pastor. S. C. C., resol., June 10, 1922 (AAS, XV [1923], 225); Bouscaren, 
op. cit., I, 252. The leading of processions belongs to the pastor even though the 
procession should commence from other churches in his parish, including the 
churches of exempt religious. Code Commission, Nov. 12, 1922, I (AAS, XIV, 661; 
Bouscaren, op. cit., I, 251); Code Commission, Nov. 10, 1925, V (AAS, XVII, 582; 
Bouscaren, op. cit., I, 252). The pastor is also authorized to bless the habiliments 
used in his church; can. 1304, 30. 01 Can. 463, §§ 1-4.

02 The III Plenary Council of Baltimore (Acta, no. 294) required bishops to 
establish the respective fees either in a synod or outside a synod after consultation 
with the diocesan consultors; but he was to send this schedule to Rome for ap
proval. This provision is now abrogated. The same decree of tire Council re
quired gratuitous service for the poor. The II Plenary Council forbade (no. 221) 
that fees be demanded, while permitting the acceptance of an alms on the occa
sion of the administration of the sacraments. In no. 94, the same Council quoted 
verbatim a decree of the IV Provincial Council of Baltimore (1840) providing 
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manual stipend for a Mass (can. 831, § 1) and the amount of the 
alms for a funeral (can. 1234, § 1). If there is no provincial sched
ule of the fees which this canon speaks of, then lawful custom 
determines the amount. But unless custom authorizes the pastor 
to demand the respective amount from those who are able to pay 
it, it is not a fee but an alms; unless custom entitles a pastor to 
receive this alms, it belongs to the person to whom it is offered on 
the occasion of his ministrations.

464-470. The obligations of a pastor. Q A pastor is obliged 
) jtx officio to be solicitous for the salvation of the souls of all his 
^^parishioners by the discharge of his parochial functions.0 3 
r This is a grave obligation binding in justice as the result of an 

implied contract. For this reason his rendering of service with
out charge to the poor is an obligation deriving not only from 
the positive legislation of canons 463 (§ 4) and 1235 (§ 2)» not 
only from charity,64 but from justice.

This^pbligation does not extend to those who are exempt 
from his authority^ inclusive of the seminary, exempted in canon 
1368; regulars, exempt in virtue of canon 615; and other religious 
communities and pious houses which, lying within the parish 
limits and not exempted by the general law, have nevertheless 
been exempted by the local ordinary for a grave justifying reason, 
in accordance with the authority given him in this paragraph of 
canon 464.05

465. 1. A pastor is bound by the obligation of residing in_a 
parish house near his church: but the local ordinary can, for 
that bishops, preferably in synods, should determine the proportionate share of 
these alms that belonged to the pastor and the assistant respectively. But the III 
Plenary Council (loc. cit.) regarded the object of its legislation not as alms but 
as fees. In spite of this, it is possible that in some place they may still be free-will 
offerings; if they remain such, the bishop seems authorized, under no. 94 of the 
II Plenary Council, to indicate a proportionate share for pastor and assistant; but 
even then he must respect whatever right lawful custom has given the pastor.

03 Can. 464, § 1.
0*  Blat (op. cit., II, no. 510) and Priimmer (Manuale, q. 156) seem to regard it as 

arising only from charity; contra Coronata, op. cit., I, 482, note.
05 Can. 464, § 2.
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a justifying reason, permit that he reside elsewhere, provided 
that this residence shall not be so remote from the church that the 
discharge of the pastor’s parochial functions will suffer because 
of it.66

This obligation was<asserted by the Council of Trent>07 Jnit 
it derives from the divine law so far as it respects availability of 
the pastor to his parishioners| and because of this, even though 
the positive ecclesiastical law might not be violated, it is still pos
sible that a grave offense might nevertheless be committed, e.g., 
if a pastor frequently absented himself from his parish from morn
ing till night without leaving a vicar in his place.08

The bishop might even permit a pastor to live outside the limits 
of his parish if the pastor were still available to his parishioners 
in that residence.00

2. ̂ "pastor may be absent from his parish for two months a 
year at the maximum, whether counted continuously or in the 
aggregat^, unless a serious reason, as judged by the local ordi
nary, requires absence for a greater period or demands that it 
be curtailed.

3. <3?he days spent by the pastor in making his annual retreat 
in accordance with canon 126 are not computed in the period of 
absence permitted in § 2. ^>7

A pastor needs a justifying cause for any absence from his par
ish, though moderate recreation may be considered a sufficient 
reason, as well as any work of charity or piety.71 Intermittent 
absences are allowed under this canon to reach a total of sixty days 
of twenty-four hours each, not counting fractions of days of ab
sence.72

A grave illness is a reason that may readily require an absence 
«8 Can. 465, § 1.
8T Especially in Sess. XXIII, de ref., c. 1; Schroeder, op. cit., pp. 164-66.

Vermeersch-Creusen, op. cit., I, no. 552. A few hours’ absence not frequently 
repeated would not violate the obligation of residence.

00 Coronata, op. cit., I, no. 483. But not the building of a parish house outside 
the parochial limits. Coronata, ibid., note. 70 Can. 465, §§ 2, 3.

n Vermeersch-Creusen, loc. cit. 72 Vermeersch-Creusen, loc. cit.
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for a period greater than two months; so also the promotion of the 
interests of the Church.73

4. When the pastor’s absence is to be prolonged beyond a con
tinuous week, he needs not only a legitimate reason but also the 
written permission of the local ordinary and he shall engage a

x substitute approved by the local ordinary; and if he is a religious 
’ he needs in addition the permission of his superior and the lat

ter’s approval of the substitute.74
With the approval of the bishop, and of the religious superior 

in a proper case, the pastor may designate his assistant as the sub
stitute. The approval of the local ordinary, but not that of the reli
gious superior in the respective case, is needed for the validity of 
the appointment.76

5. If the pastor is compelled to be absent from his parish for 
more than a continuous week because of a grave reason that arises 
suddenly, he shall notify the local ordinary by letter as soon as 
possible, setting forth the reason for his departure and giving 
the name of the substitute, and he shall obey the orders thereafter 
given him by the local ordinary.76 The substitute thus appointed 
is validly appointed even before the approval of the local ordi
nary, but the latter may provide otherwise as soon as he is notified 
of the pastor’s absence.77

6. ̂ The pastor shall provide for the needs of the faithful for 
even shorter periods of absence, especially when particular cir
cumstances demand ip»78 In cities it suffices to notify a neighbor
ing pastor. The local ordinary is allowed to demand that he be

73 Cone. Trident., Sess. XXIII, de ref., c. 1; Schroeder, op. cit., pp. 164-66; 
cf. Vermeersch-Creusen, loc. cit. Can 2381 deprives a pastor absent beyond two 
months of a proportionate amount of income; cf. can. 2168-75 for contumacious 
absence and its penalty. 74 Can. 465, § 4.

75 Cf. Code Commission, July 14, 1922, V (AAS, XIV, 527; Bouscaren, op. cit., 
lf 53g). As to the nature of his power, cf. our commentary on can. 474.

70 Can. 465, § 5.
77 Cf. Code Commission, July 14, 1922, V (AAS, XIV, 527; Bouscaren, op. cit., 

1.539)- ” Can- 465. § 6-
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notified of even these shorter absences, or that the rural dean be 
notified of them.70

70 Vcrmeersch-Creusen, op. cit., I, no. 552. The general law is milder than 
previously in relation to these shorter absences. Augustine, op. cit., II, on can. 
465, p. 548.

80 Can. 466, § 1. The obligation, on the part of pastors, of offering this Mass 
on suppressed feast days, as specified in can. 339, § 1, extends to the suppressed 
feasts as they existed prior to the Code. (Code Commission, Feb. 17, 1918 (AAS, 
X, 170; Bouscaren, op. cit., I, 253). These feasts are the Monday and Tuesday 
after Easter; the Monday and Tuesday after Pentecost; the Finding of the Holy 
Cross (May 3); the Purification of the Blessed Virgin (February 2); the Annuncia
tion (March 25); the Nativity of the Blessed Virgin (September 8); the Dedication 
of St. Michael the Archangel (September 29); the Nativity of St. John the Baptist 
(June 24); the feasts of the apostles: Andrew (November 30), James (July 25), 
John (December 27), Thomas (December 21), Philip and James (May 1), Bartholo
mew (August 24), Matthew (September 21) Simon and Jude (October 28), Matthias 
February 24); St. Stephen (December 26); Holy Innocents (December 28); St. 
Lawrence (August 10); St. Sylvester (December 31); St. Anne (July 26); the patron 
of the country; the local patron. The obligation extends to suppressed feasts that 
were previously of obligation only in virtue of particular law. Cf. S. C. C., Dec. 28, 
1919 (AAS, XII [1920], 42; Bouscaren, op. cit., I, 254); S. C. C., Toletan. et aliarum, 
July 19, 1930 (AAS, XXII, 521; Bouscaren, op. cit., I, 256).

81 Cf. can. 471. 82 Cf. can. 473. 88 Cf. can. 466 (§ 5), 474.

466. 1. A pastor is bound by the obligation of offering the 
Mass for the people (Missa pro populo) on Sundays and holydays 
(including those that are suppressed) in accordance with canon--?  
339, which imposes a similar obligation on residential bishops. 
Quasi-pastors are bound by this obligation on the days on which 
vicars apostolic and prefects apostolic are bound by it.80

*

This obligation arises, in the case of bishops, from the divine 
law in its primary or strict application, but even in the case of 
pastors it is based on the divine law, dependent upon conditions 
which are within the control of the Church. In the latter case, 
then, it is said to have its immediate source in ecclesiastical law. 
Moreover, since it is attached to the office and not to the benefice, 
vicars of the pastor may be bound by it, including the vicar of 
a moral person to whom is entrusted the actual care of the par
ish,81 and the vicar econome,82 but not the substitute vicar,83 the
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auxiliary vicar,84 * * or the assistant (vicarius cooperator).**  It is an 
obligation that binds in justice,80 and it is a grave one.87 It is both 
personal and real, requiring that the Mass be said on the proper 
day at least through another, if the pastor is lawfully prevented 
from offering it himself on that day, or as soon as possible, if a 
justifying cause prevents the offering of the Mass on the proper 
day even through another.88

84 Cf. can. 475, § 2.
65 Cf. can. 476. Cf. S. C. C., Wratislavien., July 13, 1918 (AAS, XI [1919], 46; 

Bouscaren, op. cit., I, 254).
80 Coronaca, op. cit., I, no. 484; Wemz-Vidal, op. cit., II, no. 736, III.
87 Vermeersch-Creusen, op. cit., I, no. 553. 88 Cf. can. 339 (§ 4), 466 (§ 3).
80 Cf. Letter of the Apostolic Delegate, Nov. 10, 1922; Bouscaren, op. cit., I,

14g. Cf. our commentar}' on can. 451.
00 Can. 466, § 2. This is a relaxation of pre-Code discipline; Vermeersch-Creusen, 

loc. cit. If there should be more than one pastor in a parish, each one of them 
is obliged to offer the Mass for the people; it does not suffice that they should 
apply it by turns. Cf. S. C. C., Consentin., June 12, 1917 and Feb. 9, 1918 (AAS, 
X, 285; Bouscaren, op. cit., I, 253). If there is more than one local patron, Mass 
must be offered on each day. Cf. S. C. C., resol. Blesen., Nov. 12, 1927 (AAS, 
XX, 84; Bouscaren, op. cit., I, 255).

81 Code Commission, July 14, 1922, VI (AAS, XIV, 528; Bouscaren, op. cit., 
I, 255). It does not seem true in the case of a pastor thus obligated as substitute 
in another parish. Coronata, ibid., p. 586, note.

Since, in the United States, even pastors of removable tenure 
are pastors in the canonical sense, they are bound by this obliga
tion.89

2. A pastor who is in charge of more than one parish, each of 
which retains its equality with the other (aeque principaliter 
unitae)t or who, besides his own parish, is the administrator of one 
or more others, is required to offer only one Mass on the proper 
days for the people entrusted to his care.  This is true also of a 
vicar econome who is charged with the administration of several 
parishes.

90

91
3. The local ordinary, for a justifying reason, may permit the 

pastor (or the vicar) to offer the Mass for the people on a day other 
than that on which he was obliged to offer it.

4. The pastor (or the vicar) shall offer the Mass for the people
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in the parish church, unless circumstances require or make ad
visable the offering of it elsewhere.

5. A pastor (or a vicar) who is lawfully absent from his parish 
may offer the Mass for the people in the place where he is or he 
may provide that it be offered by the priest who takes his place in 
the parish.02

Provided the Mass is offered on the proper day, a less weighty 
justifying cause is required to permit its being offered elsewhere 
than in the parish church or through another, and the interven
tion of the local ordinary is not required.03

467. 1. The pastor is obliged to j>erf6rm the liturgical func
tions in his church, to administer the sacraments as often as the 
faithful lawfully demand them, to know his flock, to correct the \ 
delinquent, to look after the poor and the underprivileged with 
fatherly care, and to exercise the utmost zeal in teaching catechism 
to the youth. / •>•

2. The faithful are to be admonished to attend frequently, 
where this causes no inconvenience, the services and the sermons 
in their parochial churches.04

At the risk of life, a pastor cannot fail even in individual 
cases where baptism and penance are involved.05 In view of the 
wish of the faithful to receive Holy Communion frequently, the 
local ordinary can require pastors to celebrate Mass, especially 
in cities, several times a week, even daily, or at least that he do 
so through his assistant.00

To stimulate the faithful to attend parochial devotions, the 
pastor’s attentive service is the best admonition. Certainly no 
force or intimidation is in order.07

02 Can. 466, §§ 3-5.
03 Coronata, ibid., p. 586, note. If a pastor binates on a day on which he says 

the Mass for the people, he cannot take a stipend for the other Mass; cf. can. 824, 
§2.

04 Can. 467, §§ 1,2. As to the duty of instruction, cf. can. 1330, 1332, 1333, 1344; 
II Plen. Council of Baltimore, Acta, nos. 127-46; 435-42; III Plen. Council of 
Baltimore, Acta, nos. 214-19. 03 Vermeersch-Creusen, op. cit., I, no. 554.

90 Cf. Coronata, op. cit., I, no. 485, p. 587, note. 07 Cf. Coronata, loc. cit.
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468. 1. Tlw pastor shall assiduously and graciously look after 
^the sick in his parish, especially those near death, through solici

tude in the administration of the sacraments to them and in the 
commendation of their souls to God.

2. The pastor and any other priest who ministers to the sick are 
given the faculty of granting the Apostolic blessing with a plenary 
indulgence at the hour of death, using the formula provided in 
approved liturgical books, and this blessing is not to be omitted.08

469. The pastor shall assiduously guard against the introduc
tion into his parish of whatever is offensive to faith and morals, 
especially in public and private schools, and he shall promote or 
initiate the proper works of charity, faith, and piety.00

470. 1 The pastor shall keep parish registers of the baptized, 
the confirmed, the married, and the dead; he shall also compile as 
accurately as possible a register of the spiritual condition of the 
members of his parish; and he shall assiduously post and guard 
these registers in a manner approved by the Church or pre
scribed by his own local ordinary.

2. In the register of baptisms there shall be noted the record 
of the baptized person’s confirmation, marriage (unless his was 
a marriage of conscience, as contemplated in canon 1107), recep
tion of subdeaconship, or solemn profession, and^in transcripts 
taken from the baptismal register these facts shall always be in
serted.

3. At the end of every year, the pastor shall send an authentic 
copy of these parish registers to the bishop’s curia, excepting the 
register of the spiritual condition of the members of his parish.

4. The pastor shall have a paiisfkseaj and archives in. which he
88 Can. 468, §§ 1, 2. A new faculty was granted V to all priests by this canon. 

Coronata, op. cit., no. 485, p. 587, note.
00 Can. 469. Cf. II Plen. Council of Baltimore, tit. X (de salute animarum effi

cacius promovenda):c.2 (de missionibus instituendis)', c. 3 (de confraternitatibus 
constituendis)', c.4 (de nigrorum salute procuranda)', tit. XI (de libris et ephemeridi
bus) c. 1 (de fugienda pravorum librorum lectione)' c.2 (de bonis libris dis
seminandis); c.4 (de ephemeridibus); tit. XII (de societatibus secretis); cf. also 
III Plen. Council of Baltimore, tit. VIII (de zelo animarum).
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will keep the parish registers as well as the letters of the bishop 
and other documents requiring preservation because of their 
value, all to be subject to inspection at the time of the visitation 
by the local ordinary or his delegate and at any other seasonable 
time, and all to be sedulously guarded that they remain confiden
tial.100

The III Plenary Council of Baltimore required that in addition 
to the parish registers required by the Roman Ritual pastors 
should keep a register of receipts and expenditures and that all 
the parochial registers and documents should be kept in an iron 
safe which would serve as a parochial archive.101 Obviously these 
provisions have not been abrogated by the Code.

Moreover, all deeds and contracts affecting the temporal rights 
of the parish, including the charter of its civil incorporation and 
the decree of its ecclesiastical erection, as well as all evidences of 
its indebtedness, shall be carefully guarded in this iron safe.102 
Among the latter would be the schedule of obligations arising 
from foundations.103 An inventory of parish property and of the 
contents of the safe itself is to be preserved in the latter, and a 
copy of both inventories sent to the bishop’s curia.104

100 Can. 470, §§ 1-4. Negligence may be punished by the local ordinary (can. 
2383); fraud may be punished with deprivation of office (can. 2406, § 1); refusal 
to give transcripts when lawfully demanded may be punished with deprivation 
of or suspension from office and a fine (can. 2406, § 2).

The four registers required in can. 470 are also required by the II Plen. Council 
of Baltimore, repeating the decree of the I Prov. Council of Baltimore (Acta, no. 
222). The former suggests that, in place of repeating the formula of the Roman 
Ritual for each item, the formula should be inserted once at the top of each page. 
Acta, no. 223; cf. Rituale Rom., tit. X, c.2, Formulae scribendae in libris habendis 
apud parochos; c.6, Formula describendi statum animarum.

101 Acta, nos. 275, 278. W2Cf. can. 1523, 6°.
103 cf. can. 1549, §§ 1, 2.
101 Cf. can. 1522 (20, 30), 383. Cf. Ill Plen. Council of Baltimore, Acta, no. 276.
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CHAPTER X 

Parochial Vicars 

Canons 471-478

Division. This chapter deals with those priests who administer 
the parish in place of a pastor and treats first of the vicar who takes
the place of a moral person enjoying parochial rights (can. 471). 
It then lays down norms for the administration of a vacant parish
(can. 472 f.), and for the administration of a parish during the 
absence of a pastor (through a vicar substitute; can. 474), and
during his permanent incapacitation through personal infirmity 
(through an auxiliary vicar; can. 475) or because of local magni
tude (through an assistant, a vicarius cooperator; can. 476). In 
the last two canons it provides for the removal of parochial vicars 
(can. 477) and their rights of precedence (can. 478).

471. TheJ hi moral person. 1. If a parish has been com
pletely (pleno jure) united to a religious house (or a religious 
province), to a collegiate church or to any other moral person, a
vicar shall be deputed who shall be charged with the actual care 
of souls and who shall be assigned a fair share of the income ac
cording to the determination of the bishop.

2. Except in the case of a legitimate privilege or custom or of 
the endowment of the office of the vicar made by the bishop (in 
which case the bishop makes the appointment without any qualifi*  

(cation), the vicar is presented to the bishop by the religious supe
rior, the collegiate chapter, or the moral person involved. After 
the local ordinary investigates his fitness, he installs him in office.

3. If the vicar is a religious, he may be removed at the will 
of the local ordinary with notification to the religious superior, 
or at the will of the latter with notification to the local ordinary,
without any obligation of revealing the reason for the removal, 
though recourse to the Holy See is available to either superior 
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while acquiescing in the demand of the other. Other vicars en
joy perpetual tenure so far as the moral person deputing them is 
concerned, but they may be removed by the local ordinary under 
the administrative procedures provided for the removal of pastors 
of irremovable or removable tenure, with notification to the 
moral person which made the appointment.

4. The vicar enjoys the exclusive care of souls with all the 
rights and the obligations of pastors according to the norms of 
the general law, approved diocesan statutes, and praiseworthy 
custom.  .1

472-473. The vicar erununre. When a parish is vacant:
10 The local ordinary shall appoint as soon as possible a vicar X 

econome, who is properly qualified and who, if he is a religious, 
has the consent of his superior, to govern the parish during the 
period of its vacancy, with the allotment of an appropriate share 
of its income for his support.

2° In the period preceding the appointment of the vicar 
econome, unless other provision has been made, the administra
tion of the parish shall be assumed by the assistant (vicarius co
operator), or by the first or the senior of them, if there are more 
than one; if there are no assistants, by the neighboring pastor who 
is nearest; in the case of a parish entrusted to religious, by the^ 
superior of the religious house; the neighboring pastor who, for 
the respective parishes, is to be considered such for this purpose 
shall be promptly determined in or outside a synod by the local 
ordinary.

3° Whoever assumes the administration of the parish as pro
vided in 20 shall immediately inform the local ordinary of the 
vacancy of the parish.2 The second number of this canon makes

1 Can. 471, §§ 1-4. As to the complete union of a parish with a moral person, 
cf. our commentary on can. 452, 456; cf. also can. 1423 (§ 2), 1425. As to removal 
of a religious vicar, cf. our commentary on can. 454, § 5. As to the fitness of the 
religious vicar, cf. our commentary on can. 459. As to the exclusive care of souls 
enjoyed by the vicar, cf. our commentary on can. 415. Only in the case in which 
the parish is united to a religious moral person may the vicar be a religious.

2 Can. 472, i°-3°.
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allowance for the existence of provisions that will govern in its 
place, e.g., those based on custom, particular law, or specific pro
vision made by the local ordinary for individual cases in anticipa
tion of vacancies.

It is not necessary that the bishop should name as the temporary 
administrator authorized to assume the administration of the 
vacant parish that pastor whose church is by mathematical com
putation the nearest, though a proximity by moral computa
tion is required.3 The power of this ad interim administrator is 
probably not ordinary power, but rather power delegated by the 
law itself for all the needs of the parish, without the obligations 
of the vicar econome except so far as they are incumbent on the 
administrator in virtue of the divine law. He does not enjoy the 
usual parochial rights except those incident to the salvation of 
souls, though he is entitled to the fees usually accruing to a pastor.4

The vicar econome is to be appointed within three days.6
473. 1. The vicar econome possesses the same rights and lies 

under the same obligations as a pastor in reference to the care 
of souls; but he must abstain from any action that would be prej
udicial to the rights of the pastor or of the parochial benefice.

2. He shall, in the presence of the rural dean or of some other 
priest delegated by the local ordinary, surrender to the incoming 
pastor or vicar econome the key of the parochial archives; an 
inventory of the registers, documents, and other records pertain
ing to the parish; and an account of the receipts and expenditures 
occurring during the period of his administration.0 His power is 
ordinary in virtue of his possession of an office in the strict sense.7

He may delegate a specific priest for a specific marriage.8 He is
8 Cf. Augustine, Commentary, II, on can. 472.
* Cf. Coronata, Institutiones, I, no. 489, p. 592.
8 Cf. ibid., note; Blat, Commentarium, II, no. 522. The catheral chapter has no 

right of proposing the name of the vicar econome. S. C. C., Fusulan., June 21, 1930 
(AAS, XXV [1933], 38; Bouscaren, The Canon Law Digest, I, 260).

6 Can. 473, §§ 1,2. 7 Coronata, Institutiones, I, no. 489, p. 592.
8 Cf. Code Commission, May 20, 1923 (AAS, XVI [1924], 114; Bouscaren, op. cit., 

1,540)-
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obliged, if he governs more than one parish, to offer the Mass for 
the people only once for all entrusted to his care.0

474. The substitute vicar? The substitute vicar who takes the^-g 
place of a pastor in his absence, as provided in canon 465, §§ 4, 5, 
or during the period while the latter’s appeal to the Holy See is 
pending against a judgment depriving him of his parish, in ac
cordance with the provision of canon 1923, § 2, acts as the sub
stitute of the pastor in all that pertains to the care of souls, except 
in those matters reserved by the local ordinary or the pastor.  

%z_His power is ordinary, if no restriction in this respect is imposed 
by the local ordinary or the pastor; but he receives it only after the 
.appointmenFby the local ordinary (in the case of a pastor’s appeal 
to the Holy See from a sentence of deprivation) or after the ap
proval by the local ordinary (in the case of a pastor’s absence last
ing longer than a week), unless, in the latter case, the pastor was 
{suddenly called away, in which case he enjoys the office until the 
local ordinary rules otherwise. The need for the intervention of 
the local ordinary thus affects the right of the substitute vicar 
to assist validly at marriages and to delegate others for specific 
marriages.

10

11
A substitute supplying the needs of a parish for a period less 

than a week is not a substitute vicar.

*1'

The substitute vicar is not obliged to offer the Mass for the 
people unless a special arrangement in this respect has been 
made by the absent pastor.12

475. The jauxiliat y vicar. 1. If a pastor has been incapaci-^ 
tated for the duties of his office because of old age, mental infir
mity, blindness, or other permanent affliction, the local ordinary 
shall give him an auxiliary vicar to take his place, arranging for

0 Code Commission, July 14, 1922, VI (AAS, XIV, 528; Bouscaren, op. cit., 
L 255)-

10 Can. 474. For the licit appointment of a religious, the permission of his 
superior is necessary. Vermeersch-Creusen, Epitome, I, no. 566.

11 Code Commission, July 14, 1922, V (AAS, XIV, 527; Bouscaren, op. cit., I,
539)» Code Commission, May 20, 1923, V (AAS, XVI [1924], 114; Bouscaren, 
op. cit., I, 540). 12 Cf. can. 466, § 5.
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the vicar’s support by assigning a share in the income to him, un
less it is already provided for, and reserving the right of presenta
tion to the religious superior in the case of a parish entrusted to 
religious.

2. If the auxiliary is given complete parochial authority, he 
/ possesses all the rightfrof a pastor and lies under the same obliga:

tions as a pastbf~with the Exception of the offering of the Mass 
for the people, which remainsHie pastor’s obligation. Jf. the 
auxiliary is not given complete authority, the extent of his rights 
and obligations shall be determined from the letter of his ap
pointment.

3. If the pastor is not mentally enfeebled, the auxiliary, in the 
exercise of his functions, remains sub ject to the pastor’s authority 
in accordance with the letter of the local ordinary.

4. If the appointment of an auxiliary is inadequate to provide 
for the care of souls, the local ordinary shall proceed to the ad
ministrative removal of the pastor in accordance with canons 
2147-61.13

If the auxiliary is given complete parochial authority, his power 
is ordinary, with all that is thereby entailed with regard to the 
hearing of confessions, dispensations from feasts and fasts and 
from marriage impediments, and assistance at marriage.14 If the 
pastor is unable to offer the Mass for the people, he must provide 
for it by a manual stipend.15

If the auxiliary is not given complete parochial authority, his 
post differs little from that of an assistant (vicarius cooperator), 
except that his appointment is required not because of the size 
of the parish but by the permanent incapacity of the pastor. For 
that reason, it seems that he may be given general delegation for 
marriages in the parish.16

is Can. 475, §§ 1-4.
n Cf. can. 873 (§1), 1245 (§1), 1044, 1045 (§3), 1094; cf. Code Commission, 

May 20, 1923, V (AAS, XVI [1924], 114; Bouscaren, op. cit., I, 540).
i® Cf. can. 339, § 4; Vermeersch-Creusen, op. cit., I, no. 568.
1« Cf. can. 1096, § 1; Vermeersch-Creusen, op. cit., I, no. 568. Bastnagel would 
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476. The parochial assistant. 1. If a pastor, owing to the greatt^ 
rpimher nL«mh in his parish or for other reasons, is unable, intfl 
the judgment of the local ordinary, to provide by his own efforts! 
for their adequate care, he shall be given one or more assistants-  
(vicarii cooperatores), to whom a fair remuneration shall be as
signed.

*

2. The latter may be assigned to the work of the entire parish 
or of a determined portion of it.

3. Their appointment, if they belong to the diocesan clergy, 
is the prerogative not of the pastor but of the local ordinary after 
giving the pastor a hearing.

4. Their appointment, if they are religious, consists in the ap
proval by the local ordinary of candidates presented by the compe- 
tentreligipus superior as determined by the constitutions, after 
the latter has given the pastor a hearing.

5. The assistant (vicarius cooperator) is bound by the obliga
tion of residence in the parish in accordance with diocesan stat
utes, lawful custom, or the precept of the bishop; indeed, the 
bishop should foster common life among the clergy attached to a 
parish in accordance with canon 134 and thus provide that the 
assistant shall live in the parish rectory.

6. The rights and the obligations of the assistant are deter
mined byMiocesan statutes, th^letter of his appointment, and then 
Commissions of the pastor: but, unless it is otherwise provided^ 
he shall in virtue of the appointment {take the placeof the pastor^ 
and afford him assistance in the work of the entire parish with the 
except ion of the Mass for the people.

7. He is subject to the pastor, who shall paternally instruct and 
direct him in the work of caring for souls, watch over him, and 
at least once a yeartreport on hinPto the local ordinary.
allow this only if it were not delegation but rather an assignment of all the mar
riages in the parishes, which would be equivalent to giving the auxiliary an office 
in respect to the sacrament of matrimony. The Appointment of Parochial Ad
jutants and Assistants, The Catholic University of America Canon Law Series, 
no. 58 (Washington, D.C.: The Catholic University of America, 1930), pp. 150 f.
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8. If the spiritual needs of the faithful cannot be adequately 
met even by the appointment of assistants, the bishop shall pro
ceed to a division of the parish in accordance with canon 
1427. *17

Even the temporary incapacity of the pastor can be deemed a 
sufficient reason.19 Other sufficient reasons are the geographical 
extent of the parish, an increase of parish duties in schools and 
hospitals, and an increase in the frequency with which the parish
ioners approach the sacraments.20 The fixing of the assistant’s 
income also pertains to the local ordinary, not to the pastor.21 
Mass stipends may be computed in its determination.22

The authority of the assistant is delegated,23 and he holds no 
office, unless he is the incumbent of a perpetual vicariate. He has 
no strict right requiring the pastor to delegate to him parish 
work that the former cannot perform personally. He cannot pre
sume the pastor’s delegation in the matter of the parochial Mass, 
preaching, teaching catechism, and administering first Commun
ion to children, but in special cases he may presume it in the

17 Can. 476, §§ 1-8. The previous general law (Cone. Trident., Sess. XXI, de ref., 
c.4; Schroeder, Council of Trent, p. 138) authorized the pastor to name the as
sistant, but a contrary custom had grown up in many places.

18 The pastor’s right to be heard affects the naming of the assistant, not the 
need for one. A centenary custom in opposition to the pre-Code law of the Coun
cil of Trent in regard to the naming of the assistant could, in virtue of canon 5, 
still be tolerated, though it should be removed if possible. Cf. S. C. C., resol., Nov. 
14, 1920 (AAS, XIII [1921], 43; Bouscaren, op. cit., I, 262).

19 Vermeersch-Creusen, op. cit., I, no. 569. 20 Coronata, op. cit., I, no. 492.
21 Coronata, loc. cit. 22 Vermeersch-Creusen, op. cit., I, no. 571.
23 Vermeersch-Creusen, loc. cit.; De Meester, Juris canonici et iuris canonico-

civilis compendium (3 vols. in 4, Brugis: Desclde, 1921-28), II, no. 881, i° (hereafter
cited Compendium); aliter Coronata, op. cit., I, no. 492, p. 597; Fanfani, De iure 
parochorum ad normam Codicis iuris canonici (Taurini-Romae: Marictti, 1924), 
no. 251, B, 6 (hereafter cited De iure parochorum); Bargilliat, Praelectiones iuris 
canonici (37th ed., 2 vols., Paris, 1923), II, no. 1174 (hereafter cited Praelectiones). 
Coronata holds that if the authority of the assistant is not restricted by particular 
law or custom and if it extends to the entire parish, it is ordinary power; the 
assistant should, in consequence of this view, be regarded as holding an office.

The local ordinary, not the pastor, judges whether a need exists 
and whether the cause of the need cannot be otherwise removed.18 
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performance of other parochial duties that are a personal respon
sibility of the pastor,24 e.g., the proclamation of the banns, ad
ministration of baptism, the conducting of funerals, and the 
churching of women. He can be given general delegation by the 
local ordinary or the pastor to assist at all marriages in the parish, 
and in this case he can subdelegate a determined priest to assist 
at a specific marriage within the parish.

477. Thefremovaj of parochial vicars. 1. If the parochial vic
ars mentioned in canons 472-76 are religious, they may be re
moved, in accordance with the provisions of canon 454, § 5, by 
either the local ordinary or their superior for any justifying rea
son, with due notification given the superior or the local ordinary 
in the respective case. If they are not religious, they may be re
moved for any justifying reason by the bishop'br the vicar capitu- 
lar (administrator) but/not by the vicar general without a special 
mandate.

'yfc. If, however, he enjoys an office with a benefice, the assist
ant (vicarius cooperator) shall be removed by the procedure pro-z 
vided in the law for the same reasons which justify the removal t 
of pastors and, in addition, for serious failure to observe the 
proper attitude of deference to the pastor in the performance 
of his duties.26

478. The rights of precedence of parochial vicars. 1. In the 
same manner as the pastor of the cathedral church, the parochial 
vicar of the cathedral chapter enjoys precedence over all other 
pastors and vicars of the diocese. The right of precedence of the 
vicar econome is governed by the norms of canon 106.

Substitute vicars and auxiliary vicars, for their term of office,
24 De Meester, ibid., nos. 886-88.
25 Code Commission, Dec. 28, 1927, IV, 1 (AAS, XX [1928], 61; Bouscaren, 

op. cit., I, 541).
20 Can. 477, §§ 1, 2. The removals under § 1 are valid even though no justify

ing cause was ground for them. If his post is a benefice, he must, before taking 
possession of it, make a profession of faith and take the oath against modernism; 
can. 1406, § 1, 70; Pius X, motu proprio Sacrorum antistitum, Sept. 1, 1910 (Fontes, 
no. 689).
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enjoy precedence over assistants (vicarii cooperatores); the latter, 
over other priests assisting in the work of the parish.27

CHAPTER XI

Rectors of Churches

Canons 479-486

Division. In the last chapter dealing with priests who assist in 
the work of the diocese with a participation in the authority of 
the bishop, the Code places the rectors of churches to which the 
care of souls is only accidentally attached. This chapter first pro
vides the notion of the office of a rector (can. 479), then gives rules 
governing his appointment (can. 480), his rights and obligations 
(can. 481-85), and his removal (can. 486).

479. The notion of a rector. 1. Under the name of rectors of 
churches this chapter understands priests to whom has been 
entrusted the care of a church which is neither parochial nor 
capitular nor attached to the house of a religious community 
which conducts divine services in it.

2. In reference to the chaplain of religious women, of the mem
bers of a lay community of men, and o.f a confraternity or other 
lawful association, the provisions of pertinent canons affecting 
them shall be observed.1

The churches over which rectors exercise independent au
thority are such as are not subject to a pastor.2

480. The appointment of rectors. 1. The local ordinary has 
full authority to appoint rectors of churches, subject to the ac
quired rights of others of choosing or presenting a candidate, and 
then he enjoys the right of approving the appointee.

2. Even if the church belongs to an exempt religious com
munity, the right of approving the rector named by the religious 
superior belongs to the local ordinary.

27 Can. 478, §§ 1, 2. 1 Can. 479, §§1,2. 2 Coronata, op. cit., I, no. 495.
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3. If the church is attached to a seminary or any other college 
governed by clerics, the superior of the seminary or of the college 
is also the rector of the church, unless the local ordinary has other
wise provided.3
^481-485. Rights and obligations of rectors. A rector may 
not perform parochial functions in his church.4
2^482. A rector may celebrate divine services solemnly in his 
church in accordance with the articles of its foundation and with
out adverse consequences to the ministrations of pastors; in doubt 
concerning the latter, the local ordinary renders the decision and 
prescribes rules to avert these consequences.5
*̂483.  If the rector’s church is so far removed, in the judgment 
of the local ordinary, from the parish church that the parish
ioners cannot, without serious inconvenience, attend divine serv
ices in the latter:

10 the local ordinary shall, even under the sanction of serious 
penalties, command the rector that at an hour convenient for the 
people he shall celebrate divine services, announce holydays and 
fast days, and afford the people an explanation of the gospel and 
catechetical instruction;

20 the pastor may obtain the Blessed Sacrament from it for 
ministration to the sick, if perchance it is reserved there in virtue 
of the provisions of the general law or through the permission of 
the local ordinary or an Apostolic indult in accordance with 
canon 1265.°
3484. Without at least the reasonably presumed permission of 

the rector or other lawful superior, no one is permitted to cele
brate Mass or other divine services in his church; this permission,

a Can. 480, §§ 1-3.
4 Can. 481. The rector of the seminary, however, has parochial rights (cf. can. 

1368). Other rectors may obtain such rights in regard to their churches through 
Apostolic indult or lawful custom. Vermeersch-Creusen, op. cit., I, no. 576.

5 Can. 482.
0 Can. 483, i°, 20. This assistance required of a church distant from a parish 

church was indicated in the constitution of Benedict XIV, Etsi minime, Feb. 7, 
1742, § *41  Fontes, no. 324. 
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however, is to be given or refused in accordance with the rules 
of law, especially those of canons 1337-42 in reference to preach
ing.7 Even the pastor is bound to obtain this permission, and this, 
if the church is not remote from his parish church, he should seek 
to obtain the Blessed Sacrament for ministrations to the sick. The 
pastor, then, has no authority to give others permission to use the 
church that may be in his parish but not subject to his jurisdic
tion.8

^485. The rector of a church, subject to the authority of the 
local ordinary and with due observance of lawful articles of foun
dation and due deference to acquired rights, shall watch that the 
provisions of the sacred canons shall be duly fulfilled in the cele
bration of divine services in his church, that its obligations are 
faithfully met, that its property is competently administered, 
that attention is given to the maintenance and the appearance of 
its furnishings and of all the sacred buildings committed to him, 
and that nothing shall be permitted, by act or failure to act, that 
would be repugnant to the holiness of the place or the reverence 
that should be shown the house of God.0 Thus an office in the 
strict sense seems to be accredited to the rectors of churches.10 
W486. The removal of rectors. The local ordinary may, for any 

justifying cause, remove a rector, even though the latter was only 
approved by him after choice or presentation; but if the rector 
is a religious, the local ordinary should notify the rector’s religious 
superior, who, in turn, is authorized to remove the rector, with 
due notification sent to the local ordinary in accordance with 
canon 454, § 5.11

7 Can. 484, §§ 1, 2. Canon 804 is also of importance in this regard, in reference 
to the permission given a visiting priest to celebrate Mass.

s Coronata, op. cit., I, no. 497, note; Blat, Commentarium, II, no. 535.
• Can. 485. 10 Coronata, loc. cit.
11 Can. 486. The removal is valid even without the justifying cause.
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The first part of the second book of the Code deals with clerics; 
the third part, with laymen. Before treating of the latter, the Code 
considers those persons who, whether clerics 1 or not, have em
braced the religious state in the sight of the Church and according 
to the rules of the Church.

The second part of the second book of the Code is considered,' 
from the critical point of view, one of the best achievements of 
the whole process of codification. Authors unanimously praise*  
its order, accuracy, and clarity.2 Furthermore, more than any 
other part of the Code, it is marked by numerous and radical 
changes from the respective provisions of pre-Code legislation.8

The 195 canons of this part of the second book of the Code are 
divided into nine titles. The first eight concern religious insti-

1 Cf. can. 107. The logical distinction between persons in the Church is two
fold, including simply clerics (i.e., the governing power) and laymen (i.e., those 
governed). Religious arc comprehended within this distinction since, if they have 
received tonsure, they belong to the clergy; otherwise, to the laity. However, 
for practical purposes, religious are placed in a class of their own, distinct from 
that of the clergy and the laity. Ecclesiastical law dius concedes to them, in virtue 
of religious profession, particular rights and obligations. Cf. Larraona, Com
mentarium pro religiosis (ab anno 1935: Commentarium pro religiosis et mis- 
sionariis (Rome, 1920—), I (1920), 16 f.; hereafter cited as CpR. Cf. especially 
Pius XII, Sedes Sapientiae, May 31, 1956 (AAS, XLVIII, 354 f.).

2 Larraona, “Commentarium” (CpR, I, [1920], 210); “Sunto del Codex iuris 
canonici,” II monitore ecclesiastico, XXX (1918), 271.

8 An example is the procedure of secularization; cf. our commentary on can. 
638-40. 
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tutes in the proper sense; the ninth title (title XVII in the 
consecutive enumeration of the titles of the second book) may be 
considered rather an appendix, since it regards societies (of men 
and women living in community without vows) which, properly 
speaking, cannot be considered religious institutes in the canon
ical sense.

Five preliminary canons constitute the introduction to the 
entire treatise, setting forth the fundamental concept of the re
ligious state (can. 487), defining the various technical terms em
ployed in the subsequent canons (can. 488, 490), and stating the 
relation of Rules and constitutions to the Code (can. 489) and the 
rules of precedence among religious and between religious and 
the secular clergy (can. 491).

INTRODUCTION

Canons 487-491

487. The nature of the religious state. The religious state, that 
is, a permanent mode of community life by which the faithful 
undertake to observe, not only the precepts common to all, but 
also the evangelical counsels by the vows of obedience, chastity, 
and poverty, Imus t be held in honor by allp

This is a ^general definition of the religious state, not as it 
existed in pre-Code times, not in an abstract sense, but as it 
exists in the concrete and in the contemplation of the law of the 
Code.6

a) According to the legislation of the Code, then, the religious 
state comprises[four ejementsX0

1) Community of life, constituted by incorporation of the

4 Can. 487. 6 Coronata, Institutiones, I, no. 500.
°Cf. Creusen, Religieux et religieuses (4th ed., Louvain,, 1930), no. 5; hereafter 

cited Religieux; Creusen-Gareschd-Ellis, Religious Men and Women in the Code 
(5CJ1 ed., Milwaukee: The Bruce Publishing Co., 1940), no. 5 (hereafter cited 
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member into the community, common dwelling under one roof, 
and a common rule of life.7 Community of life, however, pre
scinding from positive legislation, is not an essential element of 
the religious state. It is made such by the positive law of the 
Church. St. Anthony and his disciples quite deliberately chose 
to live in solitude. Consequently the Holy See is not prevented 
from approving institutes which do not require that their mem
bers live under one roof and wear a common garb.8

2) The observance of the three evangelical counsels, which 
implies as a necessary foundation the observance also of the 
precepts common to all men, religious and non-religious, the 
prerequisite of Christian perfection.0 The practice of the three 
evangelical counsels is the means proper to the religious state for 
the attainment of this perfection, as for non-religious the means 
are the observance of the precepts common to all and for the 
clergy, of the divine and ecclesiastical laws particularly binding 
upon them.10

Though the three evangelical counsels enumerated in canon 
487 are not the only ones, they are given pre-eminence over the 
rest. They are essential to the concept of the religious state.11 It is 
through them that for the religious all the obstacles to perfection 
are removed,12 the exercise of all the virtues efficaciously pro
moted, and union with God attained and intensified.

In the enumeration of the three evangelical counsels, the Code, 
in accordance with the common doctrine, gives first place to

T Bastien, Directoire canonique d Vusage des congregations (4th ed., Bruges: 
Beyaert, 1933), no. 16 (hereafter cited Directoire canonique)', Larraona, “Commen
tarium Codicis’’ (CpR, II, [1921], 137 f.).

8 Vermeersch-Creusen, Epitome, I, no. 581; Coronata, op. cit., I, no. 500; Bastien, 
loc. cit. 8 St. Thomas, Summa theol., Ila Ilae, q. 184, a. 1, 3.

10 Coronata, op. cit., I, no. 500; Bastien, op. cit., no. 8.
11 Chelodi, De personis, no. 243.
12 “The first obstacle is the coveting of external possessions; this is removed 

by the vow of poverty. The second is the desire for sensual pleasure, especially 
sexual pleasure; this is eliminated by the vow of chastity. The third is the in
subordination of one’s will; this is eliminated by the vow of obedience." St. 
Thomas, Summa theol., Ila Ilae, q. 186, a.7.
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obedience, which is followed by chastity and poverty. The reason 
for this pre-eminence is that “great is poverty, greater chastity,! 
but the greatest good is obedience if it is observed inviolably. For k 
the first rises superior to material things, the second to the flesh, I 
but the third to one’s own mind and will.’’ 13 >

3) The profession of vows, which must be external, i.e., not 
secret; public, i.e., not private, but in the sight of the Church and 
accepted by the Church; and-at least virtually perpetual, i.e., at 
least accompanied by the intention of renewing them, if they are 
temporary, as soon as the term for which they have been made ex
pires.

4) Approval by ecclesiastical authority since, without the ap- 
, proval of the Church, the religious state, which is a public and a

juridically recognized state, cannot be even conceived. It is in 
virtue of positive law that formal approval must be obtained; 14 
in the absence of this positive requirement, implicit approval 
would suffice.

b) Honor is due to the religious state,
1) because it derives substantially from the teaching and the 

example of Christ; 15
2) because of its excellence, requiring that religious offer them

selves a holocaust,  through their prayers and penances, in the 
quest for Christian perfection, and constituting them, in conse
quence, the more illustrious portion of Christ’s flock; 

10

17
3) because of its great value to the Church and its spiritual, 

intellectual, and material benefit to mankind.18
13 C. 1, de verborum significatione, tit. XIV, in Extravag. Ioan. XXII. Cf. St. 

Thomas, Summa theol., Ila Hae, q. 186, art. 8.
14 Bastien, op. cit., no. 16; cf. Coronata, op. cit., I, no. 501.
15 Cf., e.g., Matt 16:24; 19:12, 21.
16 St. Thomas, Summa theol., Ila Hae, q. 186, a. 1.
17 St. Cyprian, De habitu virginum, chaps. 4, 5; MPL, IV, 443. Cf. The Catholic 

Encyclopedia (17 vols., New York, 1907-22), s.v. Religious Life.
18 Cocchi, op. cit., TV, no. 2; Schafer, De religiosis, ad normam Codicis iuris 

canonici (3rd ed., Rome, Typis polyglottis Vaticanis, 1940), nos. 15-19 (hereafter 
cited as De religiosis). Cf. Leo XIII, const. Testem benevolentiae, Jan. 22, 1899; 
Fontes, no. 640.
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t The origin and propagation of the religious state™ Though 
the monastic life did not exist during the first three centuries 
of the Christian era, even at that early date many of the faithful 
(ascetae), however, followed a special mode of life which can 
be described as an “ascetic life in the world.” Origen (?i8£- 
254) was one of these, as were the virgins and the widows of that 
time.

Oriental anchorites. Subsequent to this stage of ascetic life in 
the world, the next step in the development of the religious state 
was that of solitary life away from the world, the life of the ancho
rites, of whom St. Anthony (d. 356) is considered the father. The 
innumerable disciples of the latter lived in separate cells, doing 
rigorous penance, but without a common rule, a mode of life 
adopted also by the sister of St. Anthony and numerous other 
women.

Oriental cenobites. St, Pachomius (d. 346), converted from 
paganism, introduced another form of religious life in which the 
religious lived under a common rule and a common superior and 
under one roof. At his death he had established nine monasteries 
of men, with five thousand religious, and two monasteries of 
women.

From Egypt, the monastic life was diffused throughout the 
East, including Syria, Asia Minor, and Mesopotamia, receiving 
special impetus in Cappadocia from the Rule of St. Basil the 
Great (d. 379).

Monks of the West. When St. Athanasius visited Rome with 
two Egyptian monks (339), the admiration which they excited was 
immediately followed by imitation, and the monastic life was 
widely propagated throughout Italy, especially through the ef
forts of St. Jerome (342-420), whose letters abound in its praise, 
and St. Ambrose (d. 397), who founded a monastery in Milan.

x0Jeannotte, Summarium historiae ecclesiasticae (Montreal, 1921), pp. 130 f., 
237 f-, 362 f.; Augustine, Commentary, III, on can. 487; Chelodi, op. cit., no. 246; 
Beste, Introductio in Codicem, on can. 487.
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In France. St. Martin founded the first monastery about 360, 
and St. Honoratus and Cassian. two other famous monasteries, 
these on the French Mediterranean coast, in 410 and 415 respec
tively. Monasticism was well rooted in Spain at the end of the 
fourth century; in Britain, at the beginning of the fifth century; 
and in Ireland, in the middle of the sixth century, where the 
customs of the monastery of St. Columban came to be accepted as 
the rule of monastic life. In Africa, Sl Augustine of Hippo (354— 
430) converted his episcopal residence into a religious house and 
in 423 wrote a letter 20 containing admirable counsels for the 
religious life; this afterwards, together with excerpts from some 
of his sermons, came to be regarded as his Rule.

St. Benedict (480-c. 550), the patriarch of monasticism in the 
West, was the founder of the monastery at Monte Cassino (529) 
and the author of the Rule (534) which, by the ninth century, 
had become the monastic code everywhere in the West. Its chief 
mark is its moderation. Under its provisions each monastery is 
independent under the administration of an abbot elected by 
his brethren for life. The monks, after a year’s novitiate, make 
their profession, promising conversion, obedience, and stability. 
Their official prayer is the Divine Office. Labor, either manual 
or intellectual, is earnestly prescribed for the monks. Indeed, 
the importance of labor in the monk’s life is expressed in the 
Benedictine motto, ora et labora, a terse summary of the means 
by which he is to fulfill the purpose of his profession.

Many branches of the religious life owe their rule to that of 
St. Benedict, e.g., the Camaldolese, founded by St. Romuald (d. 
1027), t^ie Vallombrosans, founded by St. John Gualbert (d. 
1073), the Carthusians, founded by St. Bruno (d. 1101), the 
Cistercians, founded by St. Robert (d. 1111), and the Sylvestrines, 
founded by St. Sylvester (d. 1267).

Canons Regular. Originally the notion of monasticism pre
scinded entirely from ordination to the clerical state, since its

2° Ep. CCXI ad Monachas; MPL, XXXIII, 958-65. 
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principal and almost exclusive purpose was, not the sanctification 
of others, but the sanctification of oneself. Few monks were priests, 
only a number sufficient for the spiritual ministrations needed 
by the members of the community. A new concept of the religious 
life arose, however, in the twelfth century, by which the clerical 
state achieved a new importance in the life of the religious, in
troduced through the various foundations of the canons regular 
under the rule of St. Augustine, e.g.. the Lateran Canons, the 
Premonstratensians, founded by St. Norbert (d. 1134), and the 
Crosier Fathers (Canons Regular of the Holy Cross), founded by 
Theodore de Celles (d. 1236).

Military orders. The Crusades afforded the occasion for the 
foundation of the military orders introduced in the twelfth and 
the thirteenth centuries, whose chief aim was the defense of the 
Church and the Christian state, through members dedicated to 
it by the vows of the religious state. Among these orders were 
the following: the Order of St. John, founded at the beginning 
of the twelfth century, the members of which were later called 
Rhodian Knights (1291) and even later, Knights of Malta (1530); 
the Order of the Knights Templar (1118—1312), which received 
its Rule from St. Bernard; the Order of the Teutonic Knights, 
founded in 1199; and the Order of the Knights of St. Lazarus 
(1250-1490).

Mendicant orders. St. Francis of Assisi (1182-1226) and St. 
Dominic (1170-1221) introduced into the religious life a new 
concept of poverty, from which the institutes they founded, as 
well as others modeled on the same concept, derive the name 
“mendicant.” The chief points of their Rule include that concept 
of absolute poverty. The Rule of St. Francis, approved by Ho
norius III (1216—27) in 1223 for the institute founded in 1209, 
emphasized also two other primary principles: immediate sub
jection to the Holy See and the hierarchical organization of the 
institute. The latter principle was adopted also by St. Dominic 
in the Rule, based on that of St. Augustine, and approved by In- 
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nocent 111 (1198-1216) in 1216, for the Order of Preachers which 
he founded in 1206. It provides for the subordination of local 
houses under the government of a provincial, and of the provinces 
under the government of a Superior General (a minister general 
in the case of the Franciscans; a master general, in the case of the 
Dominicans), elected by a general chapter. The special duty of 
preaching was incorporated in St. Dominic’s Rule as a third prin
ciple of primary importance.

The institute of St. Francis gave rise in the course of time to 
two distinct communities, the Observants and the Conventuals. 
To these should be added the Capuchins,21 founded through a 
division from the Observants, introduced by Matteo da Bascio 
(c. 1495-1552) and approved by Clement VII (1523-34) in 1528.

21 There is also to be mentioned a third order regular of St. Francis, which 
arose through the action of secular Franciscan tertiaries (members of the third 
order) in adopting community life and the profession of the solemn vows of the 
religious state.

22 Although, in virtue of their original institution, the mendicant orders were 
not allowed, even as communities, to acquire or own temporal property, they 
were given the right of owning immovable property by the Council of Trent. 
Sess. XXV, de regularibus, c.3; Schroeder, Council of Trent, p. 219. This right 
was not given, however, to the Franciscans of the Observance or the Capuchins, 
who, thenceforward, were regarded as mendicant orders in the strict sense, while 
the others were regarded as mendicant orders in the broad sense. The Jesuits 
were classed with the former by a special declaration of Pius V (1566-72); declar. 
Dum indefessae, July 7, 1571 (BRT, VII, 923-26).

The principle of absolute poverty, adopted by the Order of the 
1 Hermits of St. Augustine and the^Order of Carmelites, classes 

them with the mendicant orders, and they, with theLEranciscans 
and thefoominicans. are regarded as the four chief mendicant or
ders. Other orders that belong to this class are the discalced 
Trinitarians, the Mercedarians, the Servants of Mary, the Minims, 
the Hermits of St. Jerome, the Hospitallers of St. John of God, 
and the Friars of the Order of Penance.22

Clerks regular. The concept of the religious life underlying 
the foundations of the various institutes of the canons regular 
asserted itself in the era of the Council of Trent (1545-63) in the
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foundation of many institutes of clerks regular, the members of 
which were promoted to the priesthood with the primary purpose. 
however, of dedicating themselves to the functions of the priestly 
ministry, with the further obligations assumed through solemn 
profession. Among these institutes are numbered the Society of 
Jesus (1534), the Ministers of the Sick or Camillites (1584), the 
Clerks Regular of the Pious Schools or Scolopi (1597), the Clerks 
Regular of the Mother of God (1574), the Barnabites (1530), the 
Thea tines (1524), the Somaschi (1532), and the Minor Clerks 
Regular (1583).

Congregations of simble vows. Only in modern times have con
gregations of simple vows been founded for either men or women. 
Among the earliest of these were the Brothers of the Christian 
Schools (1679); the Redemptorists, founded by St. Alphonsus 
Liguori in 1732; and the Passionists, founded by St. Paul of the 
Cross in 1725.

Societies without public vows. Earlier than the congregations 
with simple vows there appeared the societies possessing the re
quirement of life in common but without vows or with merely 
private vows. Among the first of these is the society founded 
by St. Philip Neri in 1564, the members of which came to be 
known as Oratorians, and the houses of which were called Orato
ries. £ X

488. Terms involving religious. In canon 488 many terms af- 1 
fecting the religious state are given an accurate definition, accord
ing to which they are to be understood whenever they occur in 
this second part of the second book of the Code, and even when, 
if the context justifies the conclusion, they occur in other parts 
of the Code and in post-Code documents of any sort, whether gen
eral or particular.23

10 An institute, (religio) is a society approved by legitimate ec
clesiastical authority, the members of which, in accordance with 
its laws, make public vows, either perpetual or temporary, pro-

23 Blat, Commentarium, II, no. 540; Cocchi, op. cit., IV, no. 3. 
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yided that they intend to renew the latter after their expiration, 
and through diese means tend to evangelical perfection.24

The term “religio” is here given a sense wider than that of the 
pre-Code legislation, in which it was restricted to the designation 
of orders of solemn vows.

A religious institute enjoys a moral personality conferred by 
ecclesiastical law the elements of which are the following: 25 the 
positive approbation of the Church; a Rule or a set of constitu
tions defining the special purpose and the proper form of govern
ment of the institute; public and perpetual vows, simple or 
solemn; and the duty of its members to strive for perfection. It 
suffices that the vows are virtually perpetual. The norms of the 
general law apply to every religious institute in addition to its 
own rule or set of constitutions.

2° An institute whose members profess solemn vows is an or
der.26 It suffices to constitute it an order that only several of the 
members profess solemn vows. Moreover its character as an order 
remains even though by Apostolic dispensation its members in 
certain regions profess only simple vows.27

Vpi^are^sokrnn when they are recognized as such by the 
Church with definite juridical effects.28

. A group of independent monasteries united under one superior/ 
frnnqtitnrps a monastic congregation.20 The term “monastery” 
refers not only to the religious house of canons regular and of 
monks but also a religious house of nuns, if their constitutions 
require solemn profession even though by Apostolic dispensa
tion the nuns in a given region do not make solemn profession.
^.n independent (sui iuris) monastery is a religious house which 

is autonomous and self-sufficient, possessed of juridic personality 
and of the capacity of exercising corporate and capitular rights^0 
The union of several of these monasteries into a monastic con-

24 Can. 488, i°.  Cf. Coronata, op. cit., I, no. 501.25
26 Can. 488, 2°. 2T Chelodi, op. cit., no. 245; Coronata, op. cit., I, no. 503.
28 Cf. can. 1308, § 2. 20 Can. 488, 20.
30 Bestc, op. cit., on can. 488, 20.
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Jgregation, although establishing a mutual bond among the var
ious houses, leaves them all independent. The authority of the 
abbot president or of the abbot primate is usually very limited.31

An/xgrrrpyinstitute is withdrawn from the jurisdiction of the 
local ordmary.32 All orders are exempt by provision of the gen- 
eral law; 33 religious congregations may enjoy exemption in 
virtue of a privilege or an indult, e.g., the Redemptorists and the u 
Passionists. fa -P—rfafa~iTTfafa

By the term "religious congregation” the Code means an in
stitute whose members profess only simple vows, temporary or
perpetual.34

The specific distinction between solemn and simple vows is 
based on ecclesiastical law, i.e., the acceptance of vows by the 
Church as belonging to the respective classes is the cause of their 
classification.35 The Roman Pontiff may by exception attach the 
effects of solemn vows to simple vows, as in the case of the vow 
of chastity of scholastics (and/or coadjutors) of the Society of
Jesus.30 _______

30 An institute is one of pontifical approval/Turis ponti hcliM A 
when it has obtained from the Holy See a decree either of appro- / 
bation or of commendation (decretum laudis)', an institute is one 
of only diocesan approval jfiuris dioecesani)^\rhen, established by I 
a decree of a local ordinary, it has not yet obtained even a decree'7 
of pontifical commendation.37

40 Asderical institute is one in which a notable part of the 
members arc priests; otherwise, it is a lay institute.38 This distinc
tion can also be determined by the purposes of the institute,30 as 
well as by its activities which may be, or may not be, characteristic 
of the activities of the priesthood.40

50 By the term “religious house” the Code designates every

si Creusen, Religieux, no. 8; Creusen-Gareschd-Ellis, Religious, no. 8.
32 Can. 488, 20. “
35 Cf. can. 1308, § 2.
37 Can. 488. 30.
80 Chelodi, op. cit., no. 245.
4oLarraona, “Commentarium” (CpR, II [1921], 284 f.)-

33 Cf. can. 615. 34 Can. 488, 20.
30 Cf. Vermeersch-Creusen, op. cit., I, no. 733.
38 Can. 488, 40.
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house of every religious institute: by the term, "regular house." 
the house of an order: by the term "formal house/1 a religious 
house in which there dwell at least six professed members, of 
whom, in the case of a clerical institute, at least four must be 
priests.41

The edifice in which the religious dwell is not the religious 
.house in the juridical sense meant here; the religious house is 

5 rather the moral person, a subdivision of the institute, which ex- 
? ists independently of the material edifice.42 The house in which 

this moral person is established may be a rented house; or it may 
be only a section of a house devoted to secular uses, though this 
obviously is not desirable. Since a religious house is a moral per
son, at least three members are required for its original establish
ment.43 Moreover, since it is a moral person it cannot cease to 
exist except through an act of suppression on the part of legiti
mate ecclesiastical authority or through the lack of members for 
a period of one hundred years.44

The six professed members required for the establishment of 
a "formal’’ house must reside there habitually; otherwise it ceases 
to be such.

6° A province is a subdivision of a religious institute formed 
by the union of religious houses under one superior.45 It is found 
only in institutes possessing a centralized or hierarchical organiza
tion, viz., one in which authority is distributed among several 
ranks of superiors. An institute of this kind obviously differs from 
a monastic congregation in which every monastery of the congre
gation is independent of every other monastery composing it, inas
much as every such monastery is a religious institute in itself.40 
Independent monasteries may have priories subject to them as 
filial houses; such priories, after they have shown their capacity

<1 Can. 488, 50.
42 Cf. can. 531,536; Larraona, "Commentarium” (CpR, III [1922], 47, note 174). 
48 Cf. Coronata, op. cit., I, no. 504.
44 Cf. can. 102, §§ 1, 2. 45 Can. 488, 6°.
46 Cocchi, op. cit., IV, no. 6; Beste, op. cit., on can. 488, 6°.
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for independent existence, may become autonomous monaster
ies.

70 “Religious’* is the name .designating all who have taken 
vows in any religious institute. It is, therefore, exclusive of novices 
and postulants, though both the latter share certain rights and 
privileges of religious and in favorable matters they are regarded 
as religious.47 “Religious of simple vows” is the name designating 
those who have taken vows in a religious congregation; regulars, 
those who have taken vows in an order^ThescTr3jnes~are^applica- 
ble to both men and women who are members of the respective 
institutes, whereas the designations that follow are applicable 
only to women who belong to religious institutes. Sisters are 
religious with simple vows: nuns, religious with solemn vows and A 
unless it appears otherwise from the nature of the case or from! 
the context, religious whose vows, according to the constitutions! 
of their institute, should be solemn, but which, by Apostolic pro/ 
vision, are simple in certain regions.48

47 Cf. Beste, op. cit., on can. 488, 70; Coronata, op. cit., I, no. 505. Cf., e.g.,
can. 567 (§ 1), 615. 48 Can. 488, 70.

40 Can. 488, 8°. The abbot primate of the "black" Benedictines resides at Rome
at the College of Sant’ Anselmo; he enjoys a very limited authority over the in
dependent monasteries composing the confederation of which he is the head.
Augustine, op. cit., Ill, on can. 488, 8°.

so Creusen, Religieux, no. 14; Creusen-Gareschd-Ellis, Religious, no. 14. Since
they possess no jurisdiction, they are not ordinaries in the sense of can. 198, § 1,

491

8° The major superiors of religious institutes (superiores 
maiores) are the following: the abbot primate, abbots who are 
superiors of monastic congregations, abbots of independent mon
asteries even when the monasteries belong to a monastic congre
gation, the superior general, the provincial superior, the vicars of 
the foregoing, and all who possess authority equivalent to that of 
a provincial superior.49 * * * * * * *1

Among the major superiors in institutes of women religious are
the following: abbesses and superioresses of independent mon
asteries of nuns, e.g., of Benedictine nuns, Carmelite nuns, Poor
Clares.00
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Vicars are classed with the major superiors when, according to 
the constitutions of the institute, they are empowered to act as 
substitutes for the superiors named in this paragraph of canon
488. In the case of vicars of provincial superiors various designa
tions may be found, e.g., they may be called provincial commis
saries, visitors, vice-provincials, regular superiors of a missionary 
district.

The major superiors of men religious in clerical exempt insti
tutes are called religious ordinaries.61 Indeed, inasmuch as they 
possess jurisdiction in the external as well as the internal forum, 
they are prelates.62 Even local superiors in clerical exempt insti
tutes, though they are not religious ordinaries and though their 
jurisdiction may be extremely limited by the constitutions of the 
respective institutes, may be called prelates.63

which classes major superiors as enumerated in can. 488, 8°, if they hold office 
in a clerical exempt institute, as religious ordinaries.

51 Cf. can. 198, § 1. 62 Cf. can. 110.
63 Larraona "Commentarium’* (CpR, IV [1923], 76, notes, 335, 337): contra 

Chelodi, op. cit., p. 419, note 1. The Code does not settle the matter; Vermeersch, 
"De nomine et qualitate ordinarii," Periodica de religiosis et missionariis (Bruges, 
19°5-19)J Periodica de re canonica et morali utilia praesertim religiosis et mis
sionariis (Bruges, 1920-27); Periodica de re morali, canonica, liturgica (Bruges, 
1927~36** Rome, 1937—), XIII (1924), (4) (hereafter cited as Periodica).

M Can. 489.

489. Relation of rules and constitutions to the Code. The rules 
and the particular constitutions of every institute, so far as they are 
not opposed to the canons of the Code, remain in force;.those 
opposed to it are abrogated.64

“Rules” and “constitutions” are terms that are often, especially 
in more recent times, used indiscriminately. Strictly speaking, 
however, the term “rule” is applicable only to the more or less 
ancient collections of regulations for the religious life composed 
by the great exponents of its values, i.e., the Rule of St. Basil, of 

f St, Augustine, of St. Benedict, and of St. Francis of Assisi. “Con- 
l stitutions” in the strict sense designates the particular statutes 

added by the various orders or monastic congregations to these
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rules: for example, the Camaldolese and the Sylvestrines adopted 
the Rule of St. Benedict, but by means of particular constitutions 
they adapted it to their specific needs.

When the adoption of an ancient rule was no longer required 
of new religious institutes by the Holy See, the founders called 
the body of regulations given the new institutes sometimes 
“rules,” sometimes “constitutions”; at times the former name was 
given to the fundamental regulations, the latter to the more de
tailed and specific norms. The present practice of the Sacred 
Congregation is to prefer that no division of the regulations be 
thus made, but that they be drafted as a unit under the name of 
constitutions.55

65 Cf. S. C. de Religiosis, March 6, 1921 (AAS, XIII, 316 f.).
80 Coronata, op. cit., I, no. 507. Cf. can. 505, 555, 569 (§ 1), 570, 574 (§ 1), 

578 (20, 30), 580 (§§ 1, 3), 612, 620. 87 Cf. can. 4, 5.
88 S. C. de Religiosis, deer., June 26, 1918 (AAS, X, 290; Bouscaren, op. cit., 

I, 270). Cf. also S. C. de Religiosis, dedar., Oct. 26, 1921 (AAS, XIII, 538; Bouscaren, 
op. cit., I, 271). Cf. B. Frison, "The Constitutions of Religious and Modern 
Trends," The Jurist, XVIII (1958), 149-74, 307-34, 412-52.
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This canon refers to rules and constitutions that were in force 
at the moment of the promulgation of the Code. Therefore it must 
be interpreted in the light of canon 4 and canon 6, i°. Con
sequently rules and constitutions prescribing more stringent 
observances than the Code retain their force, unless in the latter 
there is express provision to the contrary. Moreover, the Code 
itself frequently makes due allowance for provisions in rules and 
constitutions that are contrary to it.50 Likewise provisions that 
are contrary to the Code but derive from privileges or centenary 
customs are not abrogated unless expressly revoked or rejected by 
the Code.57

The correction of rules and constitutions in accordance with 
the requirements of the Code was a duty imposed immediately 
after the promulgation of the Code upon all religious institutes 
by the Sacred Congregation of Religious, which also required that 
the rules and constitutions thus modified should be sent to it for 
inspection.58 65
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490. Terms in masculine gender applicable also to women re
ligious. The provisions of the law in which religious are named 
in the masculine gender apply equally to women religious, un
less the contrary is obvious from the context or from the nature 
of the matter involved.  This norm is strictly applicable to the 
legislation in the second part of the second book of the Code, but 
it may also be applied, if the context justifies it, in reference to 
legislation in other parts of the Code, as well as in post-Code 
documents of any sort.

59

. £<^491. The rules of precedence for religious. 1. Religious enjoy 
precedence over laymen,60 even when both religious and laymen 
attend a function in a body. This precedence extends to women 
religious in regard to other women.61 Clerical institutes enjoy 
precedence over lay institutes even in churches belonging to the 
latter; canons regular, over monks; monks, over other men re
ligious of solemn vows (regulars); and regulars, men and women, 
over other religious of the respective sex. Congregations ap
proved by the Holy See enjoy precedence over congregations 
possessing only episcopal approval, though clerical institutes, even 
in this case, if they are approved only by the local ordinary, never
theless enjoy precedence over a lay institute approved by the Holy 
See. In regard to precedence among institutes of the same type, 
the provisions of canon 106, 50, shall be observed,62 i.e., preced
ence is determined by the quasi-possession of it or by the priority 
of the foundation in the locality of the respective institutes. In 
the matter of precedence, privileges and centenary customs con
trary to the provisions of this canon are not abrogated.63 Through

89 Can. 490. «° Can. 491, § 1.
81 Bastien, op. cit., no. 48; Coronata, op. cit., I, no. 508.
82 Can. 491, §1. No distinction is made here between mendicant and non

mendicant orders.
83 Cf. can. 4, 5. The Dominicans are said to have the privilege of precedence 

over all other mendicants in virtue of a concession of St. Pius V (1566-72), at 
least apart from processions; but Augustine does not admit this privilege. Op. cit., 
Ill, on can. 491, § 1; cf. Beste, op. cit., on can. 491, § 1; Coronata, loc. cit.; 
Vermeersch-Creusen, op. cit., I, no. 597.
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analogy with the provisions of the second paragraph of this canon 
it is to be concluded that religious of clerical institutes take pre
cedence in their own churches over the religious of any other 
institute.04

2. But the diocesan clergy enjoy precedence over laymen and 
over religious outside their own churches, and even in their own 
churches if the institutes are lay institutes; and a cathedral or col
legiate chapter enjoys precedence over religious everywhere.05 
Cathedral and collegiate chapters enjoy this precedence only 
when they attend a function in a body. Moreover, a cathedral 
chapter takes precedence even over abbots.00

Clerical societies whose members live in common without vows 
are regarded as composed of diocesan clergy. Therefore they en
joy precedence over all religious institutes, even orders, except 
clerical institutes in their own churches.07 * 67

Orders following the Rule of St. Francis of Assisi enjoy precedence among 
themselves according to the dispositions of the brief of Pius X, of August 15, 1910, 
Seraphici patriarchae (A AS, II, 713 f.).

04 Coronata, loc. cit.; Beste, loc. cit. 85 Can. 491, § 2.
00 S. R. C., Dec. 22, 1770 (Decreta Authentica Congregationis Sacrorum Rituum 

[6 vols., Rome, 1898-1927]), no. 2490 (hereafter cited Decreta Authentica).
67 Cocclii, op. cit., IV, no. 9.
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TITLE IX

The Erection and the Suppression of 
an Institute, of a Province, and of 

a House

Canons 492-498

Division. As the tide clearly indicates, this chapter deals with 
the erection and the suppression of religious institutes (can. 492 
f.), the division of religious institutes into provinces (can. 494), 
the erection of religious houses (can. 495—97), and the suppres- 
sion of religious houses (can. 498).

492-493* The erection and the suppression of religious insti
tutes. 1. Bishops, but not a vicar capitular (administrator) or a 
vicar general, can establish religious congregations.1 The term 
“bishop” here includes abbots nullius and prelates nullius,2 apos
tolic administrators permanently installed,3 and vicars apostolic 
and prefects apostolic.4 * This power of bishops is an ordinary 
power and it may therefore be delegated.6 *

The foundation of religious institutes has always been made 
with the intervention of ecclesiastical authority. The Holy See 
reserved to itself in the thirteenth century the authorization for 
the foundation of new orders.0 Later, especially from the begin-

1 Can. 492, § 1. 2 Cf. can. 215, § 2. 8 Cf. can. 315, § 1.
4 Cf. can. 294, § 1. 8 Coronata, Institutiones, I, no. 510.
• IV Lateran Council (1215)/ can. 13; Mansi, XXII, 1002 f.; II Council of Lyons
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ning of the eighteenth century, the Holy See in practice permitted 
new congregations to be established with the approval only of 
bishops. In 1906, Pius X in his motu proprio Dei providen
tis1 made it a condition of the establishment of congrega
tions by bishops that the consent of the Holy See should inter
vene. This requirement the Code confirms in the following 
words:

(1274), can. 23; Mansi, XXIV, 96, 97; cf. Schroeder, General Councils, pp. 255,
351 f. * 7 Fontes, no. 675.

8 Can. 492, § 1. Regardless of can. 105, i°, the authors generally hold that the 
consultation of the Holy See required here is necessary for the lawfulness of the 
act, not for its validity, perhaps because the intervention of the Holy See assumes 
the nature of a nihil obstat rather than a permission. Cf. Vermeersch-Creusen, 
Epitome, I, no. 598. Undoubtedly the Holy See can invalidate a foundation made 
without this previous consultation.

®S. C. de Religiosis, Normae, March 6, 1921 (AAS, XIII, 312 f.).
10 Normae, March 6, 1921, §4 (AAS, XIII, 312).
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Bishops, however, shall not establish them or permit them to 
be established without consulting the Holy See.8 *

Before consulting the Holy See, however, a bishop may permit 
a group of persons who contemplate founding a new institute 
to take initial steps in the formation of a common mode of living 
and in mutual cooperation in common activity, without the pro
fession of public vows or the wearing of a habit, or the adoption 
of a name for their association.®

In consulting the Holy See in preparation for the establishment 
of a religious congregation, the bishop writes to the Sacred Con
gregation of Religious, giving detailed information concerning 
whatever may be important in aiding the Sacred Congregation 
to form a well studied judgment as to whether the foundation of 
the new institute is opportune.10

If the Holy See grants the requested authorization, the bishop 
issues a formal decree establishing the institute as a religious con
gregation, by which it becomes an ecclesiastical collegiate body 
with all the incident rights and obligations. Thereafter the in
stitute proceeds to draft its constitutions in conformity with the 



can. 492 THE SACRED CANONS

provisions of the general law and the Normae of the Sacred Con
gregation of Religious of March 6, 1921 .u

In mission territory, the permission of the Sacred Congregation 
for the Propagation of the Faith is requisite in addition to that 
of the Sacred Congregation of Religious.12

When an institute of tertiaries is founded, it must be affiliated 
to the first order by the superior general.13 The request for the 
affiliation may be made as soon as the Holy See has given its initial 
permission for the foundation of a religious institute of tertiaries, 
at which time it may also be granted, becoming automatically ef
fective on the issuance by the bishop of the decree of foundation.14

Affiliation presupposes as existing between the institute of ter
tiaries and the first order a certain spiritual affinity and a simi
larityin their mode of life. Affiliation, however, though importing 
a participation in the indulgences and the spiritual favors of the 
first order, does not in itself confer on the latter any rights over 
the affiliated institute.16

2. A congregation of diocesan approval, though in the course 
of time established in several dioceses, remains an institute of 
diocesan approval, entirely subject to the jurisdiction of the local 
ordinaries according to law, as long as it lacks the decree of pon
tifical approval or at least of commendation.16

The respective local ordinaries exercise this jurisdiction over 
the houses of the institute within the limits of their dioceses, ex
cept in matters reserved by the law to the local ordinary of the 
diocese in which the mother house is located.17

Notwithstanding its subjection to the several local ordinaries, 
an institute of diocesan approval enjoys independence in its in
ternal government. Only in the cases expressed in the general law 
need measures adopted by the respective superiors in accordance

11 Creusen, Religieux, no. 21; Creusen-Gareschd-Ellis, Religious, no. 26.
1  Cf. S. C. de Prop. Fide, instr. March 19, 1937 (AAS, XXIX, 275 ff.; Bouscaren,2

The Canon Law Digest, II, 156). 13 Can. 492, § 1.
Cf. Coronata, op. cit., I, no. 510. 15 Cf. Coronata, loc. cit.

’• Can. 492, § 2. ” Cf. e.g., can. 495, § 1.
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with the general law and their constitutions be submitted for the 
approval of the local ordinaries.18

According to the practice of the Holy See, an institute of dioc
esan approval should not petition the approval of the Holy See 
until the number of its members has reached one hundred, ex
cept in the case of an independent monastery which is in a sound 
financial condition. When the petition for approval is sent the 
Holy See, printed copies of the constitutions should be sent with 
it. Usually a temporary approval is given by the decretum laudis, 
with the assignment of a period after which petition is to be made 
for final approval. The constitutions may be approved along with 
the approval of the institute.10

3. Neither the name nor the habit of any institute already estab
lished can be assumed by those who do not legitimately belong to 
it or by a new institute.20

According to the Normae, the title of a new institute may be 
based on the attributes of God; the mysteries of faith; the feasts 
of our Lord, the Blessed Virgin, or the saints; or on the par
ticular purpose of the institute. The title must be simple, contain
ing no reference to devotions not approved by the Holy See.21

493. No institute, even if it enjoys only diocesan approval, 
once legitimately established, though it should possess but one 
house, can be suppressed except by the Holy See, to which in such 
a case is reserved the disposal of the institute’s property, with due 
respect for the intentions of the donors.22

The case to 'which this canon refers is that in which an extrinsic 
cause is the agent bringing about the cessation of the institute. 
Obviously even the Holy See acts in this fashion only for a grave 
reason. In the case of suppression, the Holy See ordinarily dis
penses the members from their religious vows or authorizes their 
entrance into another religious institute.

18 Creusen, Religieux, no. 23; Creusen-Gareschd-Ellis, Religious, no. 28.
10 Cf. Normae, March 6, 1921, §§ 6, 9, 21 (AAS, XIII, 313-16).
20 Can. 492, § 3.

Cf. Normae, March 6, 1921, §§ 26-28 (AAS, XIII, 318). 22 Can. 493.
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The cessation of an institute may be brought about, however, 
by an intrinsic agent as well as by an extrinsic agent. This is the 
case if one hundred years intervene following the death or deser
tion of all its members. Prior to the expiration of the one hundred 
years, the institute may be revived.23 * * * * 28

23 cf. our commentary on can. 102. 24 Can. 494, § 1.
so Creusen, Religieux, no. 25; Creusen-Garesch6-Ellis, Religious, no. 30.
20 Bastien, Directoire canonique, no. 379; Coronata, op. cit., I, no. 519.
27 Can. 494, § 2.
28 Coronata, loc. cit.; Creusen, Religieux, no. 26; Creusen-Garesch^-Ellis, Re

ligious, no. 31; cf. our commentary on can. 105.

494. The division of religious institutes into provinces. 1. It 
belongs exclusively to the Apostolic See: to divide an institute 
approved by the Holy See into provinces; to unite provinces al
ready existing or otherwise change their boundaries; to establish 
new provinces or suppress existing ones; and to separate inde
pendent monasteries from a monastic congregation and unite 
them to another monastic congregation.24

Reasons that justify the division of an institute into provinces 
are the following: the expansion of the institute and its wide 
geographical diffusion; the difficulty of conducting efficiently a 
single common administration of the institute; and the need for 
more than one novitiate.25 Before permitting the division of the 
institute into provinces, the Holy See ordinarily requires for the 
individual provinces a total of at least two hundred religious and 
of at least four houses in each of which no less than twelve religious 
habitually reside.26

2. When a province ceases to exist, the disposal of its property, 
with due respect to the laws of justice and the intentions of its 
donors, belongs to the general chapter, unless the constitutions 
provide otherwise, and, when a general chapter is not in session, 
to the superior general with his council.27

The vote of the council in the latter case is consultative, unless 
the constitutions provide that it shall be controlling.28 This opin
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ion, however, is far from meeting with unanimous acceptance. 
More than one author maintain that the superior general, in this 
matter, is controlled by the vote of his council.29

495-497. The erection of religious houses. 1. An institute of 
diocesan approval cannot establish houses in a second diocese 
without the consent of both ordinaries, i.e., of the ordinary in 
whose diocese the mother house is located and of the ordinary 
in whose diocese the new house or houses are to be established. 
However, the former should not refuse his consent without ade
quate reason.30 Moreover, for the establishment of a house in such 
a case, the permission of the Sacred Congregation for the Propaga
tion of the Faith is required in missionary territory;31 but when 
the religious institutes in question are subject to the same Con
gregation, its permission is to be sought only for the opening 
of the first house in each ecclesiastical jurisdiction.

Only in the case of the first house established in another dio
cese is the consent required of the local ordinary of the diocese in 
which the mother house is located, not for the establishment of 
subsequent houses there.32

The religious house which provides the subject of the norms 
laid down in canons 495-98 is one occupied by the institute as a 
habitual and stable dwelling established for the pursuance of the 
work to which the institute is devoted. It does not include, there
fore, mere residences of religious at health resorts, on farms, or 
in the neighborhood of institutions of learning,33 provided the 
latter are not endowed with a distinct juridic personality, en-

20Cocchi, Commentarium, IV, no. 13; Bastien, op. cit., no. 379.
30 Can. 495, § 1. Cf. Ill Plen. Council of Baltimore, Acta, no. 89, 93. The II Plen. 

Council provides (no. 407) that in the case of a temporary arrangement, a condi
tion be understood in the contract between the ordinary and the religious institute 
under which the religious are obliged to give the ordinary six months’ notice 
of their intention to give up the work.

31 Cf. can. 497, § 1.
32 Coronata, op. cit., I, no. 523; Beste, Introductio in Codicem, on can. 495, § 1;

Bastien, op. cit., no. 66. 33 Beste, op. cit., on can. 495, § 1.
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joying an independent administration of their own under their 
own ordinary superiors.34 The permission which is the subject 
of this paragraph of canon 495 is not required for the opening of 
such residences as are not religious houses in the proper sense of 
canons 495-98.

The local ordinary of the diocese in which the mother house 
of the institute is located needs grave reasons in order to refuse his 
consent to the opening of a religious house in another diocese, e.g., 
an insufficient number of members of the institute or an unstable 
financial condition of the latter.35

2. If such a congregation has established houses in other dio
ceses, no change may be made in its laws without the consent of 
all the ordinaries in whose dioceses its houses exist; even then there 
must be no change in relation to those matters which, according 
to canon 492, § 1, have been submitted to the attention of the 
Holy See.36 The matters thus excluded from change by the local 
ordinaries are those which have been brought to the attention of 
the Holy See at the time its permission was sought for the estab
lishment of the institute, inclusive of conditions which the Holy 
See may have imposed at that time.37

496. No religious house may be opened unless it can prudently 
be foreseen that, from its own income, from customary alms, or 
from some other source, it will be able adequately to provide for 
the proper housing and support of the members attached to it.  
Its own income, considered in canon 496 as a means of support, 
includes the return on productive property, inclusive of inter
est, rents, dividends, stable pensions, and customary tuition fees. 
Customary alms include offerings which, in themselves indefinite, 
in the aggregate customarily attain a total that is fairly stable, e.g., 
manual Mass stipends and subscriptions.

38

30
«« Coronata, op. cit., I, no. 523; Schafer, De religiosis, no. 42 h; Larraona, “Com

mentarium”; CpR III (1922) 47.
as Augustine, op. cit., Ill, on can. 495, § 1. 30 Can. 495, § 2.

Creusen, Religieux, no. 28; Creusen-Gareschd-Ellis, Religious, no. 33; Bastien, 
op. cit., no. 67. 88 Can. 496. 80 Augustine, op. cit., Ill, on can. 496.
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As a preliminary act to the opening of a house, the present gen
eral law no longer requires the consent of the parish priest of the 
parish or of other religious possessing houses in the territory in 
which the new house is established. However, natural equity re
quires that the local ordinary, prior to giving his own consent, 
shall ascertain that the rights of these parties are not thereby in
jured.40

497. 1. For the opening of an exempt religious house, either 
a formal house or one that is not formal, or of a monastery of nuns, 
or of any house whatever in territories subject to the Sacred Con
gregation for the Propagation of the Faith, the approval of the 
Holy See and the written consent of the local ordinary of the dio
cese are required.  In missionary territory the approval both of 
the Sacred Congregation of Religious and of the Sacred Congrega
tion for the Propagation of the Faith is required.  In the opening 
of houses not specified in the foregoing, the permission of the 
local ordinary suffices,  i.e., in the opening of houses belonging 
to institutes of diocesan approval or even of pontifical approval, 
if the latter are not exempt and the house is not opened in mis
sionary territory. In the opening of houses for which the approval 
of the Holy See is not required, it does not appear from this canon 
that the permission of the local ordinary need be in writing. But 
this is recommended to preclude future misunderstanding.

41

42

43

44
2. In the case of clerical institutes the permission to establish 

a house implies the authorization for a church or public oratory 
in connection with the house, without prejudice to the provision 
of canon 1162, § 4,45 which requires the permission of the local 
ordinary in the choice of the precise place in which the church or

10 Coronata, op. cit., I, no. 523. 41 Can. 497, § 1.
Diocesan law institutes, subject to the S. C. for the Propagation of the Faith, 

need the latter’s permission only for the opening of the first house in a new ec
clesiastical jurisdiction. Cf. Bouscaren, op. cit., “Supplement 1958,” on can. 497.

« Can. 497, § 1. Exceptions are found in can. 495 (§ 1) and 554 (§ 1).
Vermeersch-Creusen, op. cit., I, no. 607; Coronata, loc. cit.; contra Creusen- 

Garesch^-Ellis, Religious, no. 35. 45 Can. 497, § 2.
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public oratory is to be opened. The choice of some place con
venient for the members of the house must be permitted by the 
local ordinary for the opening of their church or public oratory.40 
This he need not permit, however, to a house of an institute that 
is not clerical; the latter needs the local ordinary’s permission 
for the opening of even a semipublic oratory for the convenience 
of its members, except in the case of nuns subject to an institute 
of men regulars whose permission, in this matter, may derive per
haps from the major superior of the institute to which they are 
subject.46 47

46 Coronata, op. cit., I, no. 524. 47 Ibid.
48 Cf. can. 462, 609 (§ 1). 40 Can. 497, §2.
80 According to Beste (op. cit., on can. 497, § 2), the conditions described can

be imposed in the document granting permission for the opening of a house only
in the case of the pious works of the institute, not in the case of sacred functions
allowed a clerical institute or of the latter’s right to a church or a public oratory.

81 Can. 497, § 3. 82 Augustine, op. cit., Ill, on can. 497, § 3.

Moreover, in the case of clerical institutes, the permission for 
the opening of a house implies further the authorization for the 
celebration of sacred functions in conformity with the disposi
tions of law.48 In the case of all institutes, it implies authorization 
for the performance of all works proper to the respective institute, 
without prejudice to conditions that may have been inserted in 
the permission itself.49 Conditions which the local ordinary might 
insert in the document granting the permission would be the 
following, e.g., the exclusion of boarders, the limitation of the 
service of the institute to pupils of a specific nationality, even 
the prohibition of certain types of charitable work which the pur
pose of the institute includes.50

3. For the building or the opening of a school, a guest house, 
or a similar institution separated from even an exempt house, the 
special written permission of the local ordinary is required and 
suffices.  This permission is not required if the institution is not 
separated from the house.

51
52

Every material separation does not imply a moral separation 
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inasmuch as the institution may remain morally united to the 
religious house if it is very near it. Of course the opening of such 
an institution could be forbidden by the local ordinary in the 
document containing the permission to open the house; indeed, 
he could forbid the opening of any kind of institution of this 
kind even inside the house itself.53

88 Cf. Coronaca, op. cit., I, no. 524; Beste, op. cit., on can. 497, § 2.
84 Can. 497, § 4.
85 Coronata, op. cit., I, no. 525. The permission which is not necessary in the 

material modification of the house is that of can. 497, § 1. We prescind from 
the question of contracting debts or onerous burdens in the process of modifica
tion; cf. can. 534.

4. To convert to other uses a house already established, the 
same solemnities shall be observed as in the opening of a new 
house, unless the modification is of such a nature that, in harmony 
with the laws of the foundation of the house, it affects only the 
government or the discipline of the religious institute itself.  
The required permission would be obligatory in the following 
cases: e.g., the transformation of a scholasticate into a boarding 
school for those who are not aspiring to be members of the insti
tute or of a novitiate into a retreat house; it would not be obliga
tory in the following case: e.g., the transformation of a religious 
juniorate into a theological house of studies for members of the 
institute. It would not be obligatory, either, in the case of a 
material modification of the house, such as its enlargement, or 
the relocation of the house within the boundaries of its own prop
erty or even within the limits of the same village.

54

55
498. The suppression of religious houses. No religious house, 

whether formal or not, if it belongs to an exempt institute, can be 
suppressed without Apostolic authorization; if it belongs to a 
congregation which is not exempt but approved by the Holy See, 
it can be suppressed by the superior general with the consent 
of the local ordinary; if it belongs to a congregation of diocesan 
approval, by the authority of the local ordinary, after giving a 
hearing to the superior of the congregation, without prejudice,  88
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however, to the disposition of canon 493 in the case of a sole 
surviving house, and saving the right of recourse to the Apostolic 
See preventing the suppression of the house in the interval.60 The 
hearing given die superior is required for the validity of the local 
ordinary’s action; but the latter is not bound to accept the supe
rior’s view.67

The goods of the suppressed house should be conveyed accord
ing to the provisions of the constitutions of the respective insti
tute.

««Can. 498. ,TCf. can. 105, i°.

5O6



TITLE X

The Government of Religious Institutes 

Canons 499-537

This title consists of three chapters: the first treats of the gov
ernment of religious institutes in the external forum (can. 499- 
517); the second, of the spiritual direction of the members of the 
institutes (the government of the internal forum) (can. 518-30); 
and the third, of the temporal administration of the property of 
religious institutes (can. 531-37).

CHAPTER I

Superiors and Chapters

Canons 499-51?

Division. This chapter treats first of superiors who share in the 
government of the institute though they are not members of it 
(can. 499 f.), then of superiors who are members of the institute 
(can. 501-15), then of counselors and administrators (can. 516), 
and finally of the general procurator of the institute (can. 517).

499-500. Superiors not members of the institute. 1. All 
religious are subject to the Roman Pontiff as to their highest supe
rior and they must obey him even in virtue of the vow of obedi
ence.1 The subjection and obedience of all religious, whether 
grouped in an institute or individually, the superior general as

1 Can. 499, § i; cf. St. Thomas, Summa theol., Ila Ilae, q. 186, a.5 ad 3.
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well as the humblest member of the institute, must be rendered 
to the Roman Pontiff not only because through baptism they are 
members of the Church as all the faithful are, but also because of 
their religious profession under which they accept him as their 
supreme religious superior.

This subjection is owing to the person of the Roman Pontiff 
and, only in the degree in which his authority in this respect has 
been delegated to the Roman congregations and offices, is it owing 
to the latter.2 Even in the case of the person of the Roman Pontiff 
the obligation of obedience binding religious in virtue of the 
vow of obedience is limited to matters comprehended within the 
vow, i.e., as warranted by the rule and constitutions of the insti
tute. Though in other matters they are subject to the Roman Pon
tiff as are the faithful, the clergy, and missioners, this subjection is 
not in virtue of their vow of obedience. Nor is their duty of obedi
ence to the Roman Pontiff considered binding in virtue of the 
vow in any event unless the former has either explicitly or im
plicitly specified that the obligation is imposed by him in virtue 
of the vow.3

2. The cardinal protector of any institute whatever, unless it 
is otherwise provided in a particular case, has no jurisdiction over 
the institute or over the individual members of it and no right to 
intervene in its internal government or in the administration of 
its property; his only concern is to promote the welfare of the in
stitute by his advice and patronage.  Except the Society of Jesus, 
all orders, many congregations approved by the Holy See, and 
some institutes of diocesan approval, have a cardinal protec-

4

2 Larraona, “Commentarium”; CpR, VI (1925), 78. As appears from canon 
251, religious are obliged to obey the Sacred Congregation of Religious in matters 
involving the religious life. It is very probable that even without special delega
tion received from the Roman Pontifl, the Sacred Congregation may exact this 
obedience in virtue of the vow of obedience. In any case, the Sacred Congrega
tion is considered to exact such obedience when it expressly declares that it does; 
Larraona, ibid., p. 81; cf. Coronata, op. cit., I, no. 528.

8 Cf. Larraona, ibid., p. 79; Coronata, loc. cit. 4 Can. 499, § 2.
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tor.6 The office of cardinal protector is reserved ordinarily to the 
cardinals residing in the Curia at Rome.0 The authority of the 
cardinal protector may be increased by special delegation.

500. 1. Religious are also subject to the local ordinary, except 
those who have obtained from the Holy See the privilege of ex
emption, without prejudice to the power which the law accords 
to local ordinaries even over exempt religious institutes.7 Reli
gious who are not exempt are subject to the local ordinary in two 
possible ways: those who belong to institutes of pontifical ap
proval are subject to him, as are those who belong to institutes 
of diocesan approval, in the same way as are all the faithful who 
belong to his diocese; in addition to this, those who belong to 
institutes of diocesan approval are also subject to him as their 
religious superior in matters included in their constitutions.8

The privilege of exemption, i.e., of freedom from the jurisdic
tion of the local ordinary, is possessed under the general law by 
all orders of men and women and, in virtue of special privilege, 
by certain congregations approved by the Holy See. Even exempt 
institutes are, however, subject to the local ordinary in definite 
cases specifically listed in the Code.

2. Nuns whose constitutions place them under the jurisdiction 
of regular superiors are subject to the local ordinary only in cases 
specifically listed by the law.®

6 Beste, op. cit., on can. 499, § 2. The office of cardinal protector was introduced 
for the first time in the institute of St. Francis of Assisi; cf. chap. 12 of the Rule.

0 Cf. Larraona, ibid., p. 132. The Roman Pontiff reserves to himself the pro
tectorate of the Badia Greca of Grottaferrata, of the Friars Minor, and of all the 
confederations of the Benedictine Order. Pope Pius XII reserved to himself 
also the protectorates of other institutes. 7 Can. 500, § 1.

8 Creusen, Religieux, no. 45; Creusen-Gareschd-Ellis, Religious, no. 53; cf. 
also our commentary on can. 492, § 2; cf. Coronata, op. cit., I, no. 530.

°Can. 500, § 2. In the United States nuns are subject, not to the superiors regu
lar, but to the local ordinary, unless they have obtained a special privilege to 
the contrary. Cf. S. C. de Religiosis, May 22, 1919 (AAS, XI, 240); June 23, 1923 
(AAS, XV, 357). Cf. Creusen, Religieux, no. 45; Creusen-Gareschd-Ellis, Religious, 
no. 53; Coronata, loc. cit. The Sacred Congregation of Bishops and Regulars ruled 
on Sept. 3, 1864, that all nuns in the United States should take simple vows and that
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3. Without a special Apostolic indult, an institute of men is 
not permitted to have religious congregations of women subject 
to it or to retain, as if especially entrusted to it, the care and direc
tion of these religious.10

the vows of all nuns made up to that date should be regarded as simple vows ex
cept those of the Visitation nuns in the convents at Georgetown, Mobile, Kaskas
kia, St. Louis, and Baltimore. This rule has yielded to the requisites imposed 
by the constitution Sponsa Christi (AAS, XLIII, 5 f.).

10 Can. 500, § 3. 11 Can. 501, § 1. 12 Cf. can. 110.
13 Cf. can. 198; cf. Coronata, op. cit., I, no. 506.

510

501-503. Superiors who are members of the institute. 1. Su
periors and chapters have, in accordance with their constitutions 
and with the general law, dominative power over their subjects; 
and in ever}7 exempt clerical institute they have ecclesiastical 
jurisdiction both in the internal and in the external forum.11

a) Under the name of superiors as used in this paragraph are 
included all the members of a religious institute who are indi
vidually endowed with at least dominative power, whether they 
are general, provincial, or local superiors. They are called prelates 
if they possess, as in all exempt clerical institutes, in addition to 
dominative power, ordinary ecclesiastical jurisdiction in the ex
ternal forum,  and these prelates are, in turn, called ordinaries 
when they are the major superiors of the institute.

12
13

A chapter is a board of at least three religious of a definite in
stitute sitting as a result of legitimate convocation for the purpose 
of dealing with matters concerning the whole institute or subdi
visions of it. Chapters are local (conventual), provincial, or gen
eral.

b) Dominative power is the authority arising from the quasi
contract of religious profession by which the members of an in
stitute accept the state of submission to their superiors under the 
vow of obedience. Dominative power may be used by the supe
riors and the chapters only to direct the members of the institute 
to the furtherance of the end for which the institute was founded 
and only within the limits of provisions of the general law and 
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the norms of the rules and constitutions of the institute.14 The 
power of ecclesiastical jurisdiction, on the other hand, is the 
public power of governing the faithful spiritually in their status 
as members of the Church.

c) Since the dominative power is possessed by all religious supe
riors, all are authorized, even though they are not clerics, to direct 
their subjects with authority, though the constitutions of particu
lar institutes control to what extent the various superiors may 
issue formal precepts which must be obeyed precisely in virtue 
of the vow of obedience.10 Moreover, in virtue of this power, re
ligious superiors and chapters may impose penances, release 
their subjects from private vows, and authoritatively declare the 
latter to be excused in particular cases from the religious observ
ances required by the constitutions. On the contrary, dominative 
power as such offers no authority for the enactment of laws, the 
imposition of ecclesiastical penalties in the strict sense, or the 
exercise of judicial authority.10

d) Ecclesiastical jurisdiction, in addition to dominative power, 
is possessed by the superiors and chapters of clerical exempt insti
tutes, and this they may exercise in both the internal and the 
external forum.  Hence religious prelates possess legislative, 
judicial, and coercive power, the exercise of which is controlled, 
however, by the limits fixed by the general law and by the rules 
and constitutions of the institute.  Major superiors, as religious

17

18
11 Fanfani, De lure religiosorum ad normam Codicis iuris canonici (Taurini- 

Romae: Marietti, 1925), no. 51 (hereafter cited as De iure religiosorum)} Augustine, 
op. cit., Ill, on can. 501, § 1.

15 Modern constitutions of institutes of religious women incline to deny this 
power to local superiors. Even when it is not denied them, it seems inappropriate 
to permit it to local superiors, since a precept of this kind should be issued only 
when a rather serious matter is involved. Cf. Creusen, Religieux, no. 50; Creusen- 
Gareschd-Ellis, Religious, no. 58. 10 Cf. Coronata, op. cit., I, no. 534.

17 In certain determined cases their jurisdiction is extended to include per
sons, not members of the institute, dwelling day and night in a house subject to 
them as servants, students, or patients. Cf. can. 514, § 1 (which authorizes the 
superiors in even a non-exempt clerical institute to administer extreme unction 
and Holy Viaticum to the aforesaid persons); cf. also can. 875, 1245 (§3)» 1313» 
1320. 14 Cf. Coronata, loc. cit.
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ordinaries, enjoy more extensive powers than prelates, attributed 
by the general law either by omitting limitations imposed on local 
superiors or by specifying faculties reserved to major superiors.10

2. It is strictly forbidden to all superiors to intervene in causes 
pertaining to the Holy Office.  The causes thus reserved include 
all those which are directly or indirectly connected with faith.

20
21

3. The abbot primate and the superior of a monastic congrega
tion do not possess all the power and the jurisdiction which the 
general law concedes to major superiors; but their power and 
jurisdiction is to be determined from their own constitutions and 
from special decrees of the Holy See, saving always their right of 
dismissal, as conferred in canon 655, and their right to act as judge 
in appeal cases from an abbot’s court, as conferred in canon 1594, 
§4-22

502. The superior general of any institute has authority over 
all the provinces, the houses, and the members of the institute, 
but he must exercise it according to the constitutions; other supe
riors have authority within the limits of their charge.  As a rule, 
the limits of the authority of local superiors and provincial supe
riors extend to their subjects even when the latter are not actually 
in the respective house or province.

23

The power of the superior general does not extend to the sup
pression of the offices of subordinate superiors or to the denial to 
the latter of faculties conferred on them by the constitutions of 
the institute, though he may limit the use of them, unless the con
stitutions forbid even this, but only in particular cases and for 
justifying reasons.24

503. Major superiors in clerical exempt institutes may appoint 
notaries, but only for the purpose of functioning in ecclesiastical

i» For particular rights reserved to the major superiors, cf. can. 1156, 1163, 
1176 (§ 2), 1192, 1402; cf. also can. 508, 959, 964. 20 Can. 501, § 2.

21 Cf. can. 247, § 2; cf. Augustine, op. cit., Ill, on can. 501, § 2.
22 Can. 501, § 3.  Can. 502.28
24 Vermeersch-Creusen, op. cit., I, no. 621; Beste, op. cit., on can. 502.
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matters pertaining to their institute.25 Nothing in this canon for
bids the valid appointment of a member of another religious 
institute.26 Since the jurisdiction of religious superiors is not 
territorial, the authority of notaries appointed by them is not 
subject to territorial limitations, as is the authority of diocesan 
notaries.27 Appointment of notaries by religious superiors should 
be made in writing; the notaries should take the oath of office be
fore the superior and observe the secrets entrusted to them as de
termined by the general law or by their superior.28

504. Qualifications of superiors. Without prejudice to the con
stitutions of individual institutes requiring a more advanced age 
or other more exacting qualifications than those which follow, 
religious are not qualified for the position of major superior who 
have not been professed at least ten years in the institute, counting 
from their first profession, who were not bom in lawful wedlock, 
or who have not completed, when the post involved is that of the 
superior general of an institute or of the superioress of a monastery 
of nuns, the age of forty years; when the post involved is that of 
other major superiors, the age of thirty years.29

This canon binds under pain of the invalidity of the election 
or the appointment, unless, in the case of an appointment, a dis
pensation has been obtained or, in the case of postulation, the 
latter has been confirmed.

The years of profession and of age required to be completed 
in this canon as qualifications for the position of superior are to 
be computed in accordance with canon 34, § 3, i°, 30, i.e. count
ing not the first day but the entire last day.

The years of profession spent in another institute may not be 
counted for the purpose of qualification. Secularized or dismissed 
religious upon readmission are qualified by counting the years of

25 Can. 503. 20 Coronata, op. cit., I, no. 539.
27 cf. can. 374, § 2; Coronata, loc, cit.; Larraona, "Commentarium Codicis” 

(CpR, VII [1926], 243). 28 Cf. can. 364, §§ 1, 2.
20 Can. 504.
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their profession from their new profession.30 On the contrary, the 
years of profession counted from the first profession are not inter
rupted by an indult of exclaustration.31

In monastic congregations of the same order, a religious of one 
congregation may be validly elected abbot superior in another 
congregation.32

According to the common interpretation of this canon, a reli
gious of illegitimate birth legitimized by subsequent marriage is 
not disqualified by its restriction.33

For the election and the appointment of local superiors who 
are not major superiors the general law makes no requirements 
in the matter of qualification; these are therefore to be sought in 
the particular constitutions of the respective institutes.

505. Term of office. Major superiors shall hold office only tem
porarily unless the constitutions provide otherwise.  Even found
ers of institutes are subject to this prohibition, unless they have 
obtained an indult from the Holy See,  or the constitutions pro
vide otherwise. The term of office of major superiors consists usu
ally of six or twelve years.

34

35

36
Local superiors who are not major superiors are not permitted 

to hold office for more than three years; when this term has 
elapsed, they may be reappointed to the same office for a second 
term if the constitutions permit it, but not immediately for a 
third term in the same religious house.37 The restrictions of this 
canon apply to the appointment of religious as local superiors in 
their own right, not merely as delegates governing a filial house

80 Cf. can. 640, §2; Vermeersch-Creusen, op. cit., I, no. 622; Coronata, op. cit., 
I, no. 538. si Coronata, loc. cit.

82 Augustine, op. cit., Ill, on can. 504; Coronata, loc. cit.; Beste, op. cit., on 
can. 504.

88 Cf. can. 1117; Vermeersch-Creusen, loc. cit.; Creusen, Religieux, no. 53; 
Creusen-Gareschg-Ellis, Religious, no. 65; Fanfani, op. cit., no. 48.

84 Can 505. 38 S. C. de Religiosis, March 6, 1922 (AAS, XIV, 163).
88 The superior general of the Jesuits and of the Redemptorists holds office 

for life. Likewise almost all abbots and, outside Italy, almost all abbesses are 
elected for life. Cf. Chelodi, De personis, no. 253. 87 Can. 505.
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in the name of a superior,38 or as managers whose authority does 
not extend to matters involving religious discipline.30

It would not be a violation of this canon to appoint a superior 
whose second term, or, in a proper case, whose first term, had 
elapsed, to the same position in another religious house, or to the 
same position in the same house, if an interval of time intervened 
between the lapse of his term and the reappointment, an interval 
which, in the absence of fraud, need not be a full three-year term 
of an intervening superior.

If grave reasons suggest or demand the re-election of a local 
superior for a third term, the procedure required is postulation, 
not election. If, however, the post is filled normally by appoint
ment, not by election, the major superior who enjoys the right of 
appointment is, in the given case, required to seek a dispensation 
from the Holy See. Reasons considered grave are, e.g., the lack 
of subjects qualified for the position of superior or the necessity of 
completing a work begun which cannot be adequately taken over 
by another. When the Sacred Congregation grants a dispensation 
on grounds such as these, it appends a condition which provides 
that a canonical visitation of the house conducted at the end of 
the superior’s term reveals no reasonable complaint against the 
latter.

506-507. Election of superiors. 1. Before proceeding to the 
election of major superiors in institutes of men, every member 
of the chapter must promise under oath to elect only such candi
dates as, before God, he considers worthy of election.40 This rule 
affects not the validity but only the lawfulness of the election.41 
The oath may be taken by the voters in unison, everyone pro
nouncing the formula simultaneously with the others.42 In insti-

88 Coronata, op. cit., I, no. 538; Creusen, Religieux, no. 55; Creusen-Gareschg- 
Ellis, Religious, no. 67; Cocchi, op. cit., IV, no. 25.

88 S. C. de Religiosis, June 2-3, 1918 (AAS, X, 344). 40 Can. 506, § 1.
41 Creusen, Religieux, no. 60; Creusen-Gareschd-Ellis Religious, no. 72.
<2 Coronata, op. cit., I, no. 538, d. Coronata (loc. cit.) suggests the following 

formula: “Ego iuro et promitto me electurum quem secundum Deum eligendum 
existimo.”
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tutes of women, only the tellers take an oath in accordance with 
canon 171, § 1.

2. In monasteries of nuns, assemblies convoked for the election 
of the superioress shall be held under the presidency, without 
his entering the cloister, of the local ordinary or his delegate, with 
two priests as tellers, if the nuns are subject to the local ordinary; 
if not subject to him, under the presidency of the regular supe
rior; but even in this case the local ordinary shall be duly in
formed of the day and the hour of the election, that he may 
assist at it, either personally or through a delegate, along with the 
regular superior, and by assisting preside over it.43

If the local ordinary is not informed in good time of the day 
and the hour of the election, or if his coming is not awaited but 
the hour is anticipated, he may demand the annulment of the 
election.44

The local ordinary assisting with the regular superior at such 
an election enjoys a presidency of jurisdiction, not merely of 
honor, and this even though it is only his delegate that assists.46 
This entails the right to govern the election including, e.g., the 
appointment of the tellers.46

3. The ordinary confessors of nuns shall not be appointed tell
ers.47

4. In congregations of women, the election of the mother gen
eral shall be held under the presidency, either in person or by 
delegate, of the ordinary of the place in which the election is held; 
and in the case of a congregation of diocesan approval, the local 
ordinary has the right to confirm or rescind the election as his 
conscience may dictate.48

In elections held by congregations of women the tellers are not 
priests, as they are in the elections held by nuns, but they are to 
be selected from the members of the chapter itself in accordance

48 Can. 506, § 2.
« Coronata, op. cit., I, no. 538; Creusen, Religieux, no. 61; Creusen-Gareschd- 

Ellis, Religious, no. 73. 4C Code Commission, Nov. 24, 1920 (AAS, XII, 574),
Coronata, loc. cit. *7  Can. 506, § 3. 48 Ibid., § 4.
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with the provisions of canon 171, § 1, and special provisions of 
particular constitutions.

The choice of the place in which the election is to be held does 
not belong to the local ordinary, even in the case of congregations 
of diocesan approval, but to the mother general with her coun
cil.40

The election of the members of the mother general’s council 
is held under the presidency, not of the local ordinary, but of the 
newly elected mother general herself.50

507. 1. In elections made by chapters, the general law as set 
forth in canons 160—82 shall be observed, as well as the constitu
tions of the institute which are not contrary to the general law.51

2. All religious must beware of soliciting, directly or indi
rectly, votes for themselves or for others.  Indirect solicitation of 
votes consists in influences directed toward voters which have no 
necessary connection with the election but which dispose them 
in favor of one or the other candidate, e.g., present favors given 
them or promises of future favors.  Violation of this prohibition, 
if proved, would be sufficient cause for the rescission of the elec
tion.  However, it is not forbidden to discuss, in anticipation of 
the election, within the limits of prudence and charity, the merits 
and demerits of the candidates.

52

53

54

55
3. Postulation can be permitted only in an extraordinary case 

and only if the constitutions do not prohibit it.  The restriction 
of this paragraph based on the constitutions of the institute is 
applicable only if the latter prohibit it, not if they are silent on

50

40 Vermeersch-Creusen, op. cit., I, no. 626; Beste, op. cit., on can. 506, § 4; 
Coronata, loc. cit. Cf. S. C. de Religiosis, July 2, 1921 (AAS, XIII, 481; Bouscaren, 
The Canon Law Digest, I, 279 £.).

00 Vermeersch-Creusen, loc. cit.; Coronata, loc. cit.; Creusen, Religieux, no. 
61; Creusen-Garcschd-Ellis, Religious, no. 73.

61 Can. 507, § 1. Cf. our commentary on can. 160-82. 02 Can. 507, § 2.
53 Augustine, op. cit., Ill, on can. 507, § 2; Coronata, op. cit., I, no. 538 d.
34 Bastien, op. cit., no. 273.
os Ibid.; Augustine, op. cit., Ill, on can. 507, § 2; cf. also Beste, op. cit., on can. 

507, § 2.
o« Can. 507, § 3. Cf. our commentary on can. 179-82, which treat of postulation.
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the matter, since silence is not equivalent in this connection to 
prohibition.57

508. Obligation of residence. Superiors shall live in their re
spective houses which they are not permitted to leave except in 
accordance with the terms of their constitutions.  This obliga
tion rests on all religious superiors, but especially on local supe
riors because of their local duties. An absence is legitimate only 
so far as it is justified by a cause for which the constitutions make 
allowance.

58

59
509. Instruction of subjects. 1. Every superior shall promote 

among his subjects the knowledge and the observance of the de
crees of the Holy See which concern religious.00

The decrees involved in this provision are the norms of the 
Code regarding religious and additional norms, instructions, and 
responses affecting them. Obviously, then, public reading of the 
Code by installments of the canons affecting religious would but 
conform to the mind of the legislator.01 Superiors should promote 
also the knowledge of even other decrees of the Holy See affecting 
the faithful generally, e.g., those concerning indulgences, the 
liturgy, and pious associations.62

2. The local superior shall make provision:
10 To have read publicly on fixed days, at least once a year, the 

constitutions of the institute and the decrees which the Holy See 
will order to be read publicly.03 The decrees which pre-Code law 
required to be read publicly are no longer subject to this obliga-

67 Beste, op. cit., on can. 507, § 3; Coronata, loc. cit. Superiors in clerical insti
tutes must make a profession of faith (cf. can. 1406, § 1, 90) and take the oath 
against Modernism. As to this oath, the motu proprio Sacrorum antistitum speaks 
in language general enough to include all superiors, thus imposing on them also 
the obligation of making the profession of faith. But Vermeersch-Creusen hold 
only clerical institutes to the obligation; op. cit., I, no. 627.

68 Can. 508.  Cf. Vermeersch-Creusen, op. cit., I, no. 627.89
®° Can. 509, § 1.
« Augustine, op. cit., Ill, on can. 509, § 1; Coronata, op. cit., I, no. 540; Chelodi, 

op. cit., no. 254; Beste, op. cit., on can. 509, § 1.
62Creusen, Religieux, no. 71; Creusen-Gareschd-Ellis, Religious, no. 86.
« Can. 509, § 2, i°.
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tion. The decrees meant in this paragraph of canon 509 are only 
those the public reading of which shall have been imposed as an 
obligation after the promulgation of the Code.04 Only one such 
document has been issued by the Holy See.05

2° To afford an instruction in Christian doctrine, adapted to 
the capacity of the hearers, twice a month, without prejudice to 
the prescription of canon 565, § 2, to lay brothers and lay lodgers 
(familiares), and, especially in lay institutes, to afford also a pious 
exhortation twice a month to all the members of the local com
munity.cc Canon 565, § 2, the provisions of which are made an 
exception in this provision of canon 509, requires that a catecheti
cal instruction be given every week to novices who are preparing 
to be lay brothers.

The meaning of the term “familiares ” which we have trans
lated “lodgers,” is somewhat obscure. It probably includes all the 
persons listed in canon 514, § 1, i.e., those persons who dwell day 
and night in the house of the religious as servants, students, guests, 
and patients.07

Those for 'whom the pious exhortation is to be provided are 
very probably only those who are members of the institute, in
clusive of the novices.08

510. The quinquennial report. The abbot primate, the su
perior of every monastic congregation, and the superior general 
of every institute approved by the Holy See must send every five 
years, or oftener if the constitutions prescribe it, a written report

01 Vermeersch-Creusen, op. cit., I, no. 628; Creusen, loc. cit.; Creusen-Gareschd- 
Ellis, loc. cit.; Bcste, op. cit., on can. 509, § 2, 1°.

05 The obligation imposed requires that it be read at the beginning of every 
year to all religious clerics, since it deals with the investigation to be conducted 
into the worthiness of religious who are candidates for promotion to holy orders. 
Cf. S. C. de Religiosis, Dec. 1, 1931 (AAS, XXIV [1932], 74 ff.).

00 Can. 509, § 2, 2°.
07 Coronata, loc. cit.; Beste, op. cit., on can. 509, § 2, 20; however, Vermeersch- 

Creusen (op. cit., I, 629) restrict the term to include only domestic servants. Cf. 
Ramos, "De conditione saecularium in domibus religiosorum" (CpR, VI [1925], 
137, 140, 324-27). Cf. also "Bibliographia"; CpR, VI (1925), 166.

08 Vermeersch-Creusen, loc. cit.; Cocchi, op. cit., IV, no. 27.
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to the Holy See on the condition of the institute, signed by them 
and by the members of their council and, in the case of congrega
tions of women, by the ordinary of the place in which the mother 
general with her council resides.00 The method of complying with 
this obligation was rendered more specific by a decree of the 
Sacred Congregation of Religious of March 8, 1922, and by the 
publication by the Sacred Congregation on March 25, 1922, of 
a specimen of the questions to be answered in the report.70

In the case of institutes of men religious, the quinquennial 
terms, based on the type of institute and the respective years 
in which the report is required, are the following: (a) in the case 
of canons regular, monks, and military orders, 1943 and every 
fifth year thereafter; (b) in the case of mendicant orders [now all 
regulars unlisted above], 1944 and every fifth year thereafter; (c) 
in the case of clerks regular [clerical institutes of simple vows now 
take this place], 1945 and every fifth year thereafter; (d) in the 
case of congregations of simple vows, clerical and lay [clerical 
congregations have been moved to the preceding year], 1946 and 
every fifth year thereafter; (e) in the case of societies whose mem
bers live in common without vows [secular institutes and federa
tions have been added to this category], 1947 and every fifth year 
thereafter.

In the case of institutes of women religious, the quinquennial 
terms are arranged according to the territory in which the mother 
house of the institute is located, and the respective years in which 
the report is required are the following: (a) for Italy, Portugal and 
Spain, 1943 and every fifth year thereafter; (b) for France, Bel
gium, Holland, England, and Ireland, 1944 and every fifth year 
thereafter; (c) for other countries of Europe, 1945 and every fifth 
year thereafter; (d) for North and South America, 1946 and every 
fifth year thereafter; (e) for other parts of the world, 1947 and

09 Can. 510.
70 AAS, XIV (1922), 161, 278. A new decree lays down further regulations. Cf. 

S. C. de Religiosis, deer., July 9, 1947 (AAS, XL [1948], 378).
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every fifth year thereafter; and in the years assigned in this fifth 
subdivision, the report shall be sent by religious societies of 
women living in common without vows or with only private vows 
[and now by secular institutes and federations throughout the 
world], no matter where their mother house is located.

The questionnaire published by the Sacred Congregation of 
Religious must be followed not only by institutes which were 
obliged to send a report to the Holy See even in the period preced
ing the promulgation of the new decree; it is a requisite for all 
communities, since they are expected to report on the mat
ters which are the subject of the questions included in the ques
tionnaire.

The questions, in addition to several introductory ones, are 
grouped under three subdivisions referring respectively to gov
ernment, discipline, and activity.

The words of canon 510 indicate that abbots and abbesses 
of independent monasteries and superiors general of institutes 
of diocesan approval are not subject to its obligation. However, 
under the decree of July 9, 1947, they are required to make a 
report through the local ordinary or, in the case of nuns subject 
to a superior of a clerical exempt institute, through the latter. If 
the abbot’s monastery belongs to a monastic congregation, the 
abbot is not bound by this obligation.

511-513. Visitation. The major superiors of institutes whom 
the constitutions designate as enjoying the office of visitators shall 
make a visitation, in person or, if they are legitimately prevented 
from doing so by an intervening obstacle, through a delegate, of 
all the houses subject to them at the times stated in the constitu
tions.71

The purpose of a visitation is to take local cognizance of the 
spiritual and temporal administration of the subdivisions of the 
institute and to provide adequate corrective measures. Ordinary 
visitations are those made at the periods fixed by the constitutions;

71 Can. 511.
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extraordinary visitations are those made for an exceptional par
ticular reason.

512. 1. Every five years the local ordinary must visit, either in 
person or through a delegate: (1) all the monasteries of nuns im
mediately subject either to him or to the Holy See; (2) all the 
houses of men and women religious of institutes of diocesan ap
proval.  In these cases, the visitation extends to all matters of 
religious or clerical discipline.

72
73

2. Within the same period, he must also visit: (1) the mon
asteries of nuns subject to regulars in matters pertaining to the 
law of enclosure and, if the regular superior has not conducted a 
visitation of them within five years, in other matters as well; (2) 
every house of clerical congregations of pontifical approval, even 
those that are exempt, in regard to the church, the sacristy, the 
public oratory, and the confessionals;  (3) every house of lay 
congregations approved by the Holy See not only in regard to the 
matters listed in the preceding clause, but also in regard to those 
affecting internal discipline, though the norms of canon 618, § 2, 
2°, must be observed.

74

75
3. In reference to matters involving the administration of prop

erty, the regulations of canons 532-35 shall be observed.76
513. 1. The visitator has the right and the duty to question 

any of the religious who in his opinion should be questioned and 
to obtain knowledge of matters that pertain to the visitation, and 
the religious are obliged to answer truthfully; superiors are for
bidden to divert them in any way from fulfilling this obligation 
or otherwise to impede the attainment of the purpose of the visita
tion.  Matters pertaining to the object of the visitation are those77

72 Can. 512, § 1. Cf. Ill Plen. Council of Baltimore, Acta, nos. 89, 91.
73Papi, Religious in Church Law (New York: Kenedy, 1924), p. 333.
74 The visitation prescribed in this clause of the second paragraph of canon 512 

is limited in scope precisely to the matters specified in it and it does not extend 
to regular orders. Cf. also can. 533 (§ 1, 40), 630, 631.

75 Can. 512, § 2.  Can. 512, § 3.78
77 Can. 513, § 1. The provisions of this canon apply to all visitators, whether 

the visitator is the local ordinary, the major superior, or a delegate of either.
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specified in the constitutions or in the lists given by approved 
authors, e.g., the observance of the religious life according to the 
constitutions, the relations of superiors to their subordinates and 
of the latter to their superiors, the fulfillment of choir obligations, 
the frequentation of the sacraments, the moral life of the mem
bers, the administration of property, the alienation of property, 
and the economic status of the community.

Superiors are strictly forbidden to influence religious by threats 
or promises to refrain from speaking the truth in response to 
the visitator’s questions or even purposely to send the religious 
away temporarily to escape the otherwise inevitable question
ing.78 *

78 Cf. the corresponding sanction in can. 2413, §§ 1, 2.
70 Augustine, op. cit., Ill, on can. 513. § 1; Coronata, op. cit., I, no. 540; Beste, 

op. cit., on can. 513, § 1. 80 Can. 513, § 2.
523

On the other hand, even upon specific interrogation, religious 
are not permitted to reveal to the visitator secret faults of a fellow 
religious, unless they are likely to become notorious or to injure 
the institute seriously; for the guilty party has a right to his good 
name even against the visitator; moreover, the visitator is not con
stituted a judge of secret misdeeds, inasmuch as his office is estab
lished to promote the public welfare of the institute.70

2. Recourse may be taken against the visitator’s decrees, which 
must be observed meanwhile (in devolutivo), unless the visitator 
has proceeded by judicial trial.  The visitator proceeds ordi
narily in a paternal manner. His orders thus issued require 
immediate obedience. If, by way of exception, he has proceeded 
judicially, appeal from his decision suspends the obligation of 
obedience until the justice of the appeal has been determined.

80

514. Administration of the last sacraments. 1. In every clerical 
institute, the superiors have the right and the duty to administer, 
even in person or through another, Holy Viaticum and extreme 
unction in case of illness to the professed, the novices, and others 
who live day and night in the religious house by reason of services
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to be rendered, education to be received, hospitality, or health,81

81 Can. 514, § 1. Cf. II Plen. Council of Baltimore, Ada, no. 413.
82 Augustine, op. cit., Ill, on can. 514; Papi, op. cit., no. 49.
83 Augustine, loc. cit.; Vermeersch-Creusen, op. cit., I, no. 632; Coronata, 

op. cit., I, no. 540 f.
84 Augustine, loc. cit.; Vermeersch-Creusen, loc. cit.; Coronata, loc. cit.; Beste, 

op. cit., on can. 514, § 1.

i.e.,  to servants, pupils, guests, and patients. Day students, even 
those who remain in the religious house all day but return home 
in the evening, are excluded from the group of those to whom 
the religious superior may minister in virtue of this canon.  8283

The provisions of this canon apply to every clerical institute 
whether of pontifical or of diocesan approval.

Although the expression “day and night’’ (“diu noctuque”) in 
itself implies a period of time protracted over several days and 
nights, authors apply to it as used in canon 514 the principle that 
favors are to be widely interpreted and maintain, in consequence, 
that residence in the religious house for a full day suffices for the 
ministrations of the religious superior under the terms of canon 
514?53

The residence of the lodgers to whom the religious superior 
is authorized to minister must, to permit this, be within the reli
gious house (“in religiosa domo”), i.e., within the premises of the 
religious house or within its walls or its boundaries. No matter 
how many buildings are found within the premises of the reli
gious house, as long as they are possessed and inhabited by the 
religious in pursuance of the religious life and the works to which 
it is dedicated, they constitute a part of the religious house within 
the meaning of this canon. But this would not be true of a distant 
farm house or even other buildings, though they might be in
habited by religious, if they are outside the premises of the reli
gious house.84

Outside the religious house the superiors have the right to 
administer the last sacraments only to professed religious and 
novices, without prejudice however to the right of the parish 

524



GOVERNMENT OF RELIGIOUS can. 515

priest to carry Holy Communion publicly to the sick actually re
siding in his territory.86

86 Cf. Code Commission, June 16, 1931 (AAS, XXIII, 353).
80 Can. 514, § 2.
87 Coronata, loc. cit.; contra Augustine, op. cit., Ill, on can. 514, § 2.
88 Creusen, Religieux, no. 120; Creusen-Gareschd-Ellis, Religious, no. 150.
80 Can. 514, §3.
80 In a case of necessity, e.g., if the pastor is absent, unable to act, or unjustly 

unwilling to act, or if the pastor's permission can be reasonably presumed, any 
priest may validly and licitly administer extreme unction. Cf. can. 938, § 2.

01 Can 5.14, § 4. Cf. our commentary on can. 1221 and 1230 (§ 5).
»2 Can. 515.

2. In a house of nuns the same right and duty belong to the 
ordinary confessor or his substitute.  This provision is applicable 
to houses of nuns who by Apostolic privilege profess simple vows 
and who are subject to the local ordinary.  The confessor may 
delegate the authority thus confided to him.

80

87
88

3. In other lay institutes this right and duty belong to the local 
parish priest or to the chaplain designated by the local ordinary 
to take the place of the parish priest in accordance with the pro
vision of canon 464, § 2.  Hence in the houses of all lay institutes, 
except those of nuns, the right and duty of administering Holy 
Viaticum and extreme unction belong not to the chaplain but 
to the parish priest unless a house has been excluded from the 
latter’s jurisdiction.00

80

4. For funerals the provisions of canons 1221 and 1230, § 5, are 
to be observed.01

515. Honorary titles. Merely honorary titles of dignity or of 
office are forbidden; only the titles of major offices once held by 
the religious in their own institute are tolerated, provided that 
the constitutions permit it.02

This prohibition includes honorary ecclesiastical titles, e.g., 
Monsignor, as well as the titles of offices proper to religious in
stitutes, if the respective dignities or offices were never held by 
the person claiming the title, e.g., honorary abbot, honorary supe
rior general. On the contrary, the prohibition does not contem
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plate honorary civil titles, academic honors or degrees, or war 
decorations. Academic degrees are usually not purely honorary; 
as to the other titles noted in the foregoing sentence, including 
purely honorary degrees, they are not, strictly speaking, correla
tive with dignities or offices.93

If the constitutions of the institute permit it, the Code tolerates 
the retention of titles of offices once held in the institute, e.g., ab
bot emeritus.

516. Counselors and economes. 1. The superior general of 
an institute or of a monastic congregation, the provincial supe
rior, and the local superior, at least in the case of a formal house, 
must have a body of counselors, whose consent or advice they must 
invoke in accordance with the constitutions and the sacred can
ons.  The body of counselors is called the council, and is further 
qualified as general council, provincial council, or local council. 
Even a house that is not a formal house may have its council.

94

The particular constitutions of the respective institutes deter
mine the number 95 of counselors, their qualifications, the man
ner of their appointment, and their term of office.

The norms of the general law, found in canons 101 and 105, 
govern the deliberations of councils in religious institutes.00 Be
sides the cases enumerated in the general law in which superiors 
are required to invoke either the consent07 or the advice 08 of 
their councils, other cases may be enumerated in the particular 
constitutions requiring similar procedure.

2. There shall also be economes for the administration of 
temporal property: a general econome, to administer the property 
of the entire institute; a provincial econome, for the property 
of a province; a local econome, for the property of each house.

»3 Coronata, op. cit., I, no. 539 e; Beste, op. cit., on can. 515.
•< Can. 516, § 1.
05 Cf. can. 655, § 1, requiring for the passing of a sentence of dismissal that 

the council or the chapter shall consist of at least four religious.
og cf. our commentar}' on can. 101, 105.
97 Cf. can. 516 (§ 4), 534 (§ 1), 575 (§ 2), 647 (§ 1), 650 (§ 1).
98 Cf. can. 510, 575 (§ 2), 646 (§ 2).
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All these shall discharge the duties of their office under the direc
tion of the superior.00

3. The office of general or provincial econome cannot be held 
by the respective superior himself; the office of local econome, 
however, can be combined with that of local superior, if this is 
required by necessity, but it is preferable to keep this office dis
tinct from that of superior.  The office of econome is not in
compatible with that of counselor.

100
101

4. If the constitutions are silent as to the manner of the ap
pointment of economes, they shall be appointed by the major 
superior with the consent of his council.102

517. The general procurator. 1. Every institute of men ap
proved by the Holy See must have a general procurator, chosen 
according to the provisions of the constitutions, whose duty it is 
to treat with the Holy See concerning the affairs of his institute.103

2. He must not be removed from office before the expiration 
of the term prescribed by the constitutions without the Holy See 
being consulted.104

The general procurator must belong to the institute which he 
represents in treating with the Holy See. He is required to reside 
in Rome even though his institute has no house in Rome; 105 an 
exception to this requirement may probably be sustained in the 
case of an institute of pontifical approval which possesses only 
one or two houses and these outside Rome.100 The permission 
of the Holy See is not required for the removal of the general 
procurator if the constitutions do not prescribe a term for his 
incumbency, and the duration of his appointment rests with the 
discretion of the superior (ad nutum superioris).101

00 Can. 516, § 2. 100 Ibid., § 3. 101 Coronata, op. cit., I, no. 542.
102 Can. 516, § 4. 103 Can. 517, § 1. 10*  Ibid., § 2.
105 s. C. de Religiosis, June 4, 1920 (AAS, XII, 301; Bouscaren, op. cit., I, 294).
100 Maroto, “Annotationes,” IV; CpR, I (1920), 359.
107 Coronata, op. cit., I, no 543; Beste, op. cit., on can. 517, § 2.
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CHAPTER II

Confessors and Chaplains

Canons 518—530

Division. This chapter treats first of confessors in clerical in
stitutes (can. 518 f.); then of confessors in institutes of women 
religious (can. 520-27); then of confessors in lay institutes of 
men religious (can. 528); then of chaplains (can. 529); and finally 
of the manifestation of conscience (can. 530).

518-519. Confessors in clerical institutes. 1. In every house of 
a clerical institute there shall be designated, in proportion to the 
number of subjects, several legitimately approved confessors with 
power, if the institute is an exempt one, to absolve in cases re
served in the institute.1

From the use of the word “several” mplures”) in this paragraph 
of canon 518, it is apparent that there are required at least two. A 
member of the institute must be left free to approach the con
fessor, among those thus designated, whom he chooses.2

a) In clerical exempt institutes, not only the designation of the 
confessors thus described but also the conferring of jurisdiction 
on them for the confessions of members of the institute belongs 
to the superiors, inclusive of the local superior in the absence of 
a contrary particular provision.3 The superiors may do so also 
with regard to the confessions of the lodgers mentioned in canon 
514, § 1.4 Diocesan priests and priests who are members of other 
religious institutes may receive this designation and this delegated 
jurisdiction.6

The local ordinary is not, however, excluded from the right
1 Can. 518, § 1.
2 Augustine, Commentary, on can. 518, § 1; Beste, Introductio in Codicem, on 

can. 518, § 1.
3 Coronata, Institutiones, I, no. 544; Augustine, op. cit., Ill, on can. 518, § 1.
* Cf. can. 875, § 1. 6 Cf. ibid.
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to grant delegated jurisdiction for the confessions of those who are 
members of clerical exempt institutes. A priest who is a religious 
when thus delegated by the local ordinary, to use his delegated 
authority lawfully, needs at least the presumed permission of his 
religious superior,0 except in the case contemplated by canon 519, 
in which the exercise of this jurisdiction is both valid and lawful 
even in the absence of the consent of the religious superior.

Nor is this delegated jurisdiction received from the local ordi
nary suspended when a priest is suspended by his religious supe
rior, and a priest so suspended exercises validly that jurisdiction 
even in behalf of the subjects of the superior who suspended him. 
In the case contemplated by canon 519 the exercise of it is also 
lawful.7

b) In clerical non-exempt institutes, only designation of the 
confessors belongs to the religious superiors; jurisdiction is 
granted by the local ordinary.

2. Religious superiors having faculties to hear confessions can, 
in accordance with the norms prescribed by law, hear the con
fessions of their subjects who spontaneously and voluntarily ap
proach them for this purpose, but superiors shall not make a 
habit of this without a grave justifying reason.  The grave justify
ing reason is required for the lawful action of the superior only 
when it is habitual conduct that is involved; in the absence of 
habitual conduct, the only condition is that the subject shall ap
proach the superior spontaneously and voluntarily.0 Grave justi
fying reasons would be the following, e.g., emotional difficulty 
in confessing to other available priests, or the handicap of lan
guage.

8

10
3. Superiors must avoid inducing their subjects to confess to 

them through the use, either in person or through others, of force, 
fear, importunate recommendations, or other means.11

0 Cf. can. 874, § 1. 7 Coronata, loc. cit. 8 Can. 518, § 2.
® Larraona, “Consultationes” (CpR, I [1920], 56); Coronata, loc. cit.
10 Cf. Larraona, loc. cit.; Beste, op. cit., on can. 518, § 2.
11 Can. 518, § 3.
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519. Without prejudice to constitutions which prescribe or 
advise that confession shall be made at stated times to designated 
confessors, any religious, though exempt, may, to quiet his con
science, go to confession to a confessor approved by the local ordi
nary, though not one of the number of designated confessors, and 
the confession thus made is valid and licit, in spite of any contrary 
privilege; and the confessor may absolve the religious even from 
sins and censures reserved in the institute.12

Canon 519 leaves intact the requirement of confession at stated 
times as found in particular constitutions, while authorizing the 
religious to comply with it by approaching a confessor other than 
the designated confessors. It can scarcely be said that it leaves in
tact the requirement in particular constitutions that confession 
be made to the designated confessors, since it authorizes the reli
gious to confess to others. However, this requirement can be said 
to remain in force whenever peace of conscience does not justify 
the religious in approaching a non-designated confessor.13 In 
practice, however, it is difficult to think of a case when peace of 
conscience would not be involved; consequently the requirement 
of the constitutions resolves itself into a rather fervent counsel.14

As just stated, if the religious is sincere in deciding that the 
peace of his conscience will be promoted by his approaching a 
non-designated confessor, he may avail himself of the privilege 
of canon 5 j 9.15 The peace of his conscience is the sole and suffi
cient factor enabling a religious, in virtue of canon 519, to seek 
from another confessor as long as he judges it necessary the spirit
ual direction and the relief of conscience which he honestly be
lieves he cannot obtain from the confessors designated by the 
superior.10 Even this condition affects only the lawfulness of his

12 Can. 519.  Papi, Religious in Church Law, p. 51.18
14 Cf. Coronata, op. cit., I, no. 544; Augustine, op. cit., Ill, on can. 519.
16 Creusen, Religieux, no. 89; Creusen-Gareschd-Ellis, Religious, no. 108; Beste 

op. cit., on can. 519; Vermeersch-Creusen, Epitome, I, no. 637.
18 Augustine, loc. cit.
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approaching a non-designated confessor, not the validity of the 
absolution received.

If the obligation of confessing at a stated time is met by con
fession to a non-designated confessor in accordance with canon 
519, the superior cannot compel a religious who has done so to 
make another confession to a designated confessor 17 or even to 
present himself to the latter.18

The confession made by a religious in virtue of canon 519 to a 
non-designated confessor is not required to be made within the 
religious house. Though the permission of the superior is not 
needed for the choice of a non-designated confessor, this permis
sion is needed for departure from the religious house for the pur
pose of approaching the latter. It would, however, seem desirable 
that the permission should not be refused when the request for 
it is reasonably made.19

Canon 519 further authorizes a confessor enjoying jurisdiction 
delegated to him by the local ordinary to absolve religious from 
sins and censures reserved in the clerical exempt institute. Cen
sures reserved by a specific act of the superior (ab homine) are not 
included within this competence. On the other hand, a designated 
confessor whose jurisdiction has been conferred on him only by 
the superior needs specific authorization to enable him to absolve 
from sins and censures reserved in the institute.20 But in virtue 
of this jurisdiction he may absolve exempt religious from sins that 
would be reserved to the local ordinary if the latter were the 
source of the confessor’s jurisdiction; indeed it can be argued that 
even if the local ordinary is the source of the confessor’s jurisdic
tion, the latter is not restricted in the use of it when exempt reli-

u Coronata, loc. cit.; contra Goyeneche, “Consultationes” (CpR, III [1922], 
78 £.).

is Coronata, loc. cit.; contra Fanfani, De iure religiosorum, no. 322.
i» Cf. Coronata, loc. cit.; Vermeersch-Creusen, loc. cit.
20 Cf. can. 518, § 1, which requires that this faculty shall be given the designated 

confessors by their superiors.
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gious confess sins or labor under censures reserved to the local 
ordinary, inasmuch as exempt religious are not subject to this 
reservation.21 Of course, censures reserved by a specific act of the 
local ordinary (ab homine) restrict the use of the confessor’s juris
diction in any case.22

520-521. Confessors in houses of women religious. 1. The or
dinary confessor. There must be assigned to every house of women 
religious one specific ordinary confessor, who shall hear the con
fessions of the entire community, unless two or more confessors 
may be required by the number of the religious to be heard or by 
reason of some other justifying cause.23

As an introduction to the commentary on the law on confessors 
of women religious as set forth in canons 520—27, it is important 
to note the principles of canon 876 regarding the delegation of 
jurisdiction for the confessions of women religious. That canon 
revokes any contrary particular law or privilege, and requires that 
this jurisdiction be obtained, as a special authorization in every 
instance, from the local ordinary of the place in which the reli
gious house of the women religious is located. The only excep
tions are in favor of cardinals who, in virtue of canon 239, § 1, 
enjoy the authority to hear the confessions of women religious 
everywhere, and in favor of religious who for the peace of their 
conscience (can. 522) or in view of their serious illness (can. 523) 
are authorized to confess to any priest approved for hearing the 
confessions of women.

21 Coronata, loc. cit.; Schafer, De religiosis, no. 169, p. 362; this opinion is op
posed by other authors. In addition to the exempt religious themselves, the juris
diction of a confessor received from the local ordinary is not restricted when the 
reservation would fall upon novices of the exempt institute or upon its domestic 
servants. Coronata (loc. cit.) points to the only juridical basis on which it can be 
maintained that restricted delegated jurisdiction (i.e., that delegated by the local 
ordinary) fails to restrict the delegated confessor. He explains that this basis is the 
theory that can. 519 itself confers the jurisdiction required.

22 Cf. can. 2253, § 2; Coronata, loc. cit.; Cocchi, Commentarium, IV, no. 36.
Cf. can. 2252 (absolution from censures in danger of death), 2253 (absolution 
from censures outside the danger of death), 2254 (absolution from censures in 
urgent cases). 28 Can. 520, § 1.
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Since canon 520, § 1, requires that every house of women reli
gious shall have its own ordinary confessor, it imposes this re
quirement also on a non-formal house in which less than six 
women religious habitually reside, unless in a particular case a 
serious reason would offer an excuse from the law.24

If more than one ordinary confessor is appointed for adequate 
reasons, the intent of the law seems to be that the same fractional 
group of its members shall consistently approach the same con
fessor.25

Justifying reasons for the appointment of more than one con
fessor would be, in addition to the large number of religious, the 
following: differences in language or in occupation (some might 
be nurses; others, teachers).20

2. The special confessor. If any particular religious, for the 
peace of her soul or for greater advancement in the spiritual life, 
asks for a special confessor or spiritual director, the local ordinary 
shall readily grant the request; he shall see to it, however, that 
no abuse shall arise from this concession and that, if abuses creep 
in, they are cautiously and prudently removed without injury to 
liberty of conscience.27

Either peace of soul or advancement in the spiritual life suf
fices as a reason for the appointment of a special confessor,28 even 
though the religious intends no more than to seek his advice on 
her spiritual progress.20

Habitual difficulty in confessing to the ordinary confessor or a 
habitually confused conscience which the ordinary confessor can
not clarify or constant fear of the latter may be considered rea
sons justifying the appointment of a special confessor; 30 so also

2*  Creusen, Religieux, no. 92; Creusen-Gareschd-Ellis, Religious, no. 112; Beste, 
op. cit., on can. 520, § 1.

25 Coronata, op. cit., I, no. 547; Creusen, loc. cit.; Creusen-Gareschd-Ellis, loc. 
cit. 20 Creusen, loc. cit.; Creusen-Garesche-Ellis, loc. cit.

27 Can. 520, § 2. 28 Beste, op. cit., on can. 520, § 2.
20 Coronata, op. cit., I, no. 548.
80 Geser, The Canon Law Governing Communities of Sisters (St. Louis: Herder, 

1938), no. 442.
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the incompetence of the ordinary confessor because of the ex
traordinary spiritual needs of the religious arising, e.g., from un
usual graces conferred on her or from unusual temptations 
deriving from her occupation or her temperament.31

The local ordinary should acquiesce in the judgment of the 
religious herself. Provided that this judgment is sincerely made, 
the absolutions granted by this special confessor to the religious 
involved are lawful, as well as valid; 32 they would be valid even 
in the absence of sincerity. The superioress is not permitted to 
intervene.

Abuses resulting from the appointment of the special con
fessor would be, e.g., extraordinary expense, disturbance of reli
gious observance, bad example. These and their like the local 
ordinary must prevent, but not minor inconveniences caused 
the superioress or the portress.33

521. 1. The extraordinary confessor. Every community of re
ligious women shall be given an extraordinary confessor who 
shall go to the religious house at least four times a year; all the 
religious shall present themselves to him, at least to receive his 
blessing.34

He may visit the religious house oftener than four times a 
year if the local ordinary judges that he should do so. As a rule, his 
visit is made during Ember Week.36

Even the religious who have a special confessor must present 
themselves to the extraordinary confessor, as well as the novices.36

2. The supplementary confessors. Ordinaries of places in which 
slCf. Creusen, Religieux, no. 93; Creusen-Gareschd-Ellis, Religious, no. 113.
»2 Coronata, op. cit., I, no. 548.
88 Augustine, op. cit., Ill, on can. 520, § 2; Coronata, loc. cit.
84 Can. 521, § 1. Thus there is abrogated the requirement of the Baltimore Coun

cils that the extraordinary confessor go to the religious house only two or three 
times a year; cf. II Plen. Council of Baltimore (Acta, no. 417); HI Plen. Council of 
Baltimore (Acta, no. 96). This conciliar legislation derived from the Council of 
Trent, Sess. XXV, de regularibus, c. 10; Schroeder, Council of Trent, p. 224.

88 Geser, op. cit., no. 460; Coronata, op. cit., I, no. 549.
88 Coronata, loc. cit.; Schafer, op. cit., no. 174; Bastien, Directoire canonique, no. 

198.
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there are religious communities of women shall designate for 
every house several priests to whom the religious may have re
course in particular cases for the sacrament of penance, thus obvi
ating the necessity of applying to the local ordinary for faculties 
as the occasion arises.37 Since several are required to be appointed 
for every house, there should be at least two thus designated. No 
special age is required for this appointment. The local ordinary 
is unrestricted in his choice, as well as in his determination to 
reappoint them.38

A supplementary confessor may be summoned when the need 
is that of the house, e.g., in the case in which the ordinary confes
sor is temporarily prevented from making his weekly visit.30

3. When a religious requests one of these confessors, a supe
rioress is not permitted to inquire the reason, either personally 
or through others, either directly or indirectly, to manifest op
position in word or deed, or to show herself displeased in any 
way.40 This restriction on the superioress applies when a religious 
wishes to summon any of the confessors mentioned in canon 521, 
i.e., extraordinary as well as supplementary confessors.41

Direct inquiry forbidden superiors would occur if the supe
rioress should personally ask the religious the reason for her re
quest. Indirect inquiry would occur if the superioress would ask 
other religious for information regarding the conduct of the 
religious involved, even though it should be done in a good- 
humored way, e.g., where the religious had been, with whom she 
had spoken, whom she visited in the parlor. “Nor may the supe
rioress deny the petition by an evasive or downright refusal, or by 
sending her on an errand, or giving her work that would prevent 
the fulfillment of her wish. Neither should they shrug their shoul
ders or use uncharitable words, or ‘make a face’ at the petitioner, 
or let her feel it afterwards, or ridicule or criticise her.” 42

37 Can. 521, § 2. 88 Vermeersch-Creusen, op. cit., I, no. 643.
30 Bastien, op. cit., no. 199; Coronata, op. cit., 1, no. 550.
40 Can. 521, § 3. 41 Bastien, op. cit., no. 200; Coronata, loc. cit.
42 Augustine, op. cit., on can. 521, § 3; cf. CoronaU, joc- cu.; c? also can. 2414,
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522. The occasional confessor. If notwithstanding the provi
sions contained in canons 520 f., a religious, to quiet her consci
ence, goes to a confessor approved by the local ordinary for the 
confessions of women, this confession, made in a church, or an 
oratory, even a semipublic oratory, is valid and licit, and every 
contrary privilege is hereby revoked; the superioress may not 
forbid this or make inquiries regarding it, even indirectly; and 
the religious are not obliged to report the matter to the supe
rioress.43

which enacts the penalty to be inflicted on a superioress who violates this provision.
43 Can. 522. 44 Cf. can. 566, § 1.
45 Beste, op. cit., on can. 522; Geser, op. cit., no. 490. Cf. Vermeersch-Creusen,

op. cit., I, no. 644.
40 Vermeersch-Creusen, loc. cit.; Coronata, op. cit., I, no. 551; Beste, loc. cit.; 

Schafer, op. cit., no. 176; Bastien, op. cit., no. 201. Obviously a merely natural 
motive would not permit confession to an occasional confessor.
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In practice, this canon grants women religious an almost un
limited permission in the choice of their confessor. The Code 
Commission, in solving doubts arising from the interpretation of 
this permission, has consistently favored a liberal interpretation.

Any religious may avail herself of this permission, but a novice 
may also.44 45 * * However, the permission is distinctly granted women 
religious as individuals. Therefore the superioress cannot call 
an occasional confessor for the confessions of the whole household. 
But if he is summoned by the superioress at the request of an in
dividual religious, other members, or even all the members, of the 
household, availing themselves of the opportunity, may make 
their confession to him.48

The reason justifying a woman religious in availing herself of 
this permission is peace of conscience, and this reason is to be 
given the same broad interpretation which our commentary al
lowed in the interpretation of canon 51g. In practice, then, it 
suffices that the confession be made with sincerity. In any event, 
the religious and her confessor are the sole judges in the matter. 
Finally, the condition needs to be fulfilled only for the lawfulness 
of the absolution, not for its validity.40



GOVERNMENT OF RELIGIOUS can. 522

While canon 522 states that the religious may go to (adeat) the 
occasional confessor, this expression does not demand that she 
leave the religious house in order to confess to him,47 but rather 
indicates that she may approach him to request his ministration, 
whether she goes to him, or he, answering a summons, comes to 
her.48 The request, however, must come, at least implicitly, from 
the religious.40

In availing herself of the permission of canon 522, the religious 
is not required to make a report of her action to the superioress.60 
On the other hand, neither the superioress nor the local ordinary 
is obliged to make provision for this opportunity. Moreover, 
extrinsic considerations may make the superior’s permission nec
essary, at least indirectly, as when the religious desires to inter
rupt an assignment in order to approach the occasional confessor 
or needs to leave the religious house in order to do so. The supe
rioress should grant the permission if it is reasonably requested; 
but should the superioress refuse it, the religious can only await 
an available opportunity.61

Where must the religious make the confession to the oc
casional confessor which canon 522 permits her to make? The 
Interpreting Commission has answered that the validity of the 
absolution depends on fulfillment of the local condition but that, 
in addition to the places mentioned in the canon itself, this con-

47 Cf. Code Commission, Dec. 28, 1927 (AAS, XX [1928], 61; Bouscaren, The 
Canon Law Digest, I, 296).

48 Schonsteiner, Grundriss des Ordensrechtes (Vienna: Ludwig Auer, 1930), p. 
205; cf. Coronata, loc. cit.; Vermeersch-Creusen, loc. cit.; Beste, loc. cit.

40 Schafer, loc. cit.
60 Thus a religious who has the permission of her superioress to leave the re

ligious house for any purpose whatever, may go to any church for the purpose 
of making her confession there; and she need not report her action to the 
superioress. Similarly, during hours of private study, private spiritual devotions 
or recreation, a religious may, without permission of the superioress, ask any priest 
who may be visiting the house to hear her confession. Cf. Geser, op. cit., nos. 
492» 493-

81 Cf. Schafer, loc. cit.; “Si religiosa illegitime egreditur ut adeat confessorium, 
illicitus est quidem egressus, non vero illicita confessio.”—Chelodi, De personis, 
no. 258, p. 431, note 2.
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fession may also be made in a place legitimately designated for 
the confessions of women.52 A more recent reply of the Commis
sion explains that it suffices that the place be legitimately desig
nated for the confessions of women even for a single occasion 
(per modum actus) or selected in accordance with canon 91 o, § 1 .°3 
In a case of real necessity, then, as contemplated in canon 910, 
a confessor, when requested by a woman religious, may hear her 
confession in a place in which, under similar circumstances, he 
would be justified in hearing the confessions of women, even 
though it is outside a confessional.54

Approval of the confessor by the local ordinary for the confes
sions of women is a condition in the occasional confessor that must 
be verified under penalty of the invalidity of his absolution of 
a woman religious. Ordinarily in the United States local ordi
naries give this approval in giving their priests delegated juris
diction for the confessions of the faithful without distinction as 
to sex. In any event, the approval required as a condition is not 
a general one, i.e., for the confessions of all women; approval for 
the confessions of any group of women suffices; but if for the 
confession of one woman only, it would not suffice.55

523. The occasional confessor in the case of serious illness. 
All women religious who are seriously ill, even though not in 
danger of death, as often as they wish during their serious illness, 
may summon any priest approved for the confessions of women, 
even though he be not designated for the confessions of women

62 Code Commission, Dec. 28, 1927 (AAS, XX, 61), compared with a previous 
response, Nov. 24, 1920 (AAS, XII, 575); c£. Bouscaren, op. cit., I, 295 f.

53 Code Commission, Feb. 12, 1935 (AAS, XXVII, 92; Bouscaren, op. cit., II, 
161). This conclusion is valid in the United States because can. 910, § 1, justifies 
such a choice of such a place, while no. 295 of the II Plenary Council of Baltimore 
deals with a place to be used habitually for the confessions of women, requiring 
the ordinary’s designation of such a place. In virtue of no. 296 of the same Coun
cil, outside the exceptional case, the sacristy needs special designation; only if the 
place is public may the sacristy be admitted to be, in the United States, a place 
habitually designated for the confessions of women.

84 Maroto, “Annotationes”; CpR, II (1921), 36 ff.; Vermeersch-Creusen, loc. cit. 
ss One or two canonists maintain it would suffice.
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religious; and the superioress cannot either directly or indirectly 
prohibit them from doing so.08

This canon provides for a case of serious illness even in the 
absence of danger of death. In danger of death any priest, even 
though lacking jurisdiction, is authorized validly and licitly to 
absolve any penitent, including women religious.57 The privilege 
of canon 523 includes women religious bound by the papal clois
ter.

Serious illness may be considered as present when a physician 
is summoned or the religious is confined to her bed beyond a 
week’s time or she is compelled to submit to a surgical operation.58

The priest may be summoned merely for the spiritual direction 
of the sick religious, without confession.50

Approval of the confessor for the confessions of women is a 
condition that must be verified to permit his being summoned 
in virtue of the privilege of canon 523. This approval should be 
that of the local ordinary of the place in which the ministration is 
afforded, in accordance with the general principle of canon 874, 
§ 1. A few authors maintain that the confessor need not have 
faculties from the local ordinary of the place where confession 
is heard; but this opinion seems improbable and untenable.80

524-526. Appointment and term of office. 1. For the office 
of confessor of women religious, whether ordinary or extraordi
nary, there shall be chosen from either the diocesan or the reli
gious clergy, in the latter case with the consent of their superiors, 
priests who are known to be prudent and of blameless life; more
over, they must be forty years old unless, in the judgment of the 
local ordinary, a justifying cause requires otherwise; they must 
not possess authority over the same women religious in the exter-

08 Can. 523. ®T Cf. can. 882.
os Vermeersch-Creusen, op. cit., I, no. 645; Coronata, op. cit., I, no. 552; Bastien, 

op. cit., no. 202.
e» Goyenedie, “Consultationes” (CpR, VII [1926], 102 f.).
00 Cf. J. F. Lover, “The Jurisdiction Required for Hearing the Confession of a 

Sick Woman Religious,” The Jurist, XIX (1959), 246-60.
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nal forum.®1 The restrictions of this paragraph affect ordinary 
and extraordinary confessors, not supplementary confessors.02

Since a priest who possesses authority over women religious in 
the external forum may not be appointed ordinary or extraordi
nary confessor of the same women religious, the following are 
excluded: the vicar general; the visitator of communities; the 
ecclesiastical superior of a community or a house; the director 
of a hospital, school, or orphanage.03 But the chaplain of a reli
gious house is not excluded, even though he may give the religious 
catechetical instructions or spiritual exhortations, though it is 
desirable that even he should not be appointed.04

2. One who has acted as ordinary confessor cannot be ap
pointed extraordinary confessor for the same community or, 
except in cases mentioned in canon 526, even ordinary confes
sor of the same community for a second term, unless a full year has 
elapsed since the expiration of his first term; but the extraordi
nary confessor may be appointed ordinary confessor immediately 
on the expiration of his term.05

3. Confessors of women religious, ordinary or extraordinary, 
shall in no way interpose themselves in the internal or the exter
nal government of the community.00 On request, the confessor 
may give advice.07 Superioresses should refrain, however, from 
making such requests, especially in regard to the transfer or the 
dismissal of religious or in reference to their attitude in council 
meetings on matters of discipline.08

525. For every house of women religious immediately subject

«1 Can. 524, § 1. Cf. II Plen. Council of Baltimore (Acta, no. 417); HI Plen. Coun
cil of Baltimore (Acta, no. 98). 02 Cf. can. 520 (§ 1), 521 (§ 1).

63 Creusen, Religieux, no. 98; Creusen-Gareschd-Ellis, Religious, no. 125; Beste, 
op. cit., on can. 524, § 1. 04 Coronata, op. cit., I, no. 553.

as Can. 524, § 2.
66 Ibid., § 3. Cf. II Plen. Council of Baltimore (Acta, no. 418).
•r Augustine, op. cit., Ill, on can. 524, § 3; Beste, op. cit., on can. 524, § 3.
68 Creusen, Religieux, no. 100; Creusen-Gareschd-Ellis, Religious, no. 127. 

Augustine (op. cit., Ill, on can. 524, § 3) says that the confessor should avoid 
playing the "factotum” of the community.
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to the Holy See or to the local ordinary, the latter chooses both 
the ordinary and the extraordinary confessor; for houses subject 
to a regular superior, the latter presents the confessors to the local 
ordinary, whose prerogative it is to approve them for the con
fessions of the nuns involved and also to supply for the negligence 
of the regular superior,00 i.e., the local ordinary appoints the con
fessors should the regular superior fail to present them. In both 
cases the source of the special jurisdiction is the local ordinary.70 
The regular superior’s right of presentation does not extend to 
supplementary confessors.

526. The ordinary confessor of women religious cannot exer
cise his office for more than three years. The local ordinary can, 
however, confirm him in office for a second term and even for a 
third term of three years if the scarcity of priests qualified for 
this office does not permit him to provide otherwise or if the 
majority of the religious, including even those who in other mat
ters have no right to vote, agree by secret ballot to have the 
same confessor reappointed; for those who disagree, however, 
it must be otherwise provided, if they so desire.  The vote of the 
majority must include more than half the household.  Even then 
the local ordinary need not comply with their request.  To be 
authorized to appoint an ordinary confessor for terms beyond the 
third, the local ordinary needs special faculties from the Holy 
See. The bishops of the United States have, as a matter of fact, re
ceived faculties permitting them to confirm ordinary confessors 
for even a fourth and a fifth term of three years if the majority of 
all the religious of the household vote by secret ballot for the con
firmation and if special provision is made for the minority.

71
72

73

74
527. Removal of confessors of women religious. In accordance

00 Can. 525. 70 Cf. can. 876. 71 Can. 526.
72 Augustine, op, cit., Ill, on can. 526; Beste, op. cit., on can. 526.
73 Scliiifer, op. cit., no. 179; Coronata, op. cit., I, no. 553.
74 Cf. Bouscaren, op. cit., II, 36. Though the III Plenary Council of Baltimore 

restricted the ordinary confessor to one term of three years, except in the case of 
necessity, it seems clear that additional terms may be granted him under can. 526 
and under the quinquennial faculties; cf. Acta, no. 97. 
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with the provisions of canon 880, the local ordinary, for a serious 
reason, may remove from office the ordinary and the extraordi
nary confessor of women religious, even if the monastery is subject 
to a regular superior, and the local ordinary is bound to give a 
reason for diis removal to no one other than the Holy See upon 
the latter’s demand, though he is required to notify the regular 
superior to whom the nuns are subject that the removal has oc
curred.75 However, the local ordinary would sin grievously if, 
without serious reason, he removed the confessor before the ex
piration of the latter’s term of office with resultant serious injury 
to the latter’s reputation.70 Even in this event, however, the local 
ordinary must be obeyed, but the confessor, while obeying, may 
take recourse to the Holy See. Should he presume to hear the 
confessions of the religious after his removal from office, his 
absolutions would be invalid, unless through common error the 
religious believed that he was still authorized to hear their con
fessions.77

528. Confessors in lay institutes of men religious. In lay insti
tutes of men religious an ordinary and an extraordinary confes
sor shall also be appointed in accordance with canons 874, § 1, 
875, § 2; and if any religious of these institutes shall ask for a 
special confessor, the superior must grant the petition, in no way 
seeking a reason for the petition or showing displeasure because 
of it.  With the exception of novices, these men religious are not 
obliged to present themselves to the extraordinary confessor, even 
for the purpose of receiving his blessing.

78

70
If the institute is exempt, the superior requests the local ordi

nary to grant jurisdiction to a confessor designated by him or he 
designates a confessor who has already received jurisdiction from 
the local ordinary. If the institute is not exempt, the superior asks

75 Can. 527.  Coronata, op. cit., I, no. 555.70
77 Schafer, op. cit., no. 180; Coronata, loc. cit. Cf. can. 209.
7® Can. 528.
78 Vermeersch-Creusen, op. cit., I, no. 647; Schafer, op. cit., no. 181; Coronata, 

op. cit., I, no. 545; Beste, op. cit., on can. 528.
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the local ordinary to designate the confessor, as well as to grant 
him the necessary jurisdiction.80

Men religious in lay institutes may also approach the occasional 
confessor as indicated in canon 519 for the purpose of quieting 
their conscience.81

529. Chaplains. In the case of non-exempt lay institutes, the 
local ordinary appoints the priest who is to exercise the sacred 
ministry in behalf of their members and it is he who approves the 
priest who preaches to them. If the institute is exempt, the regu
lar superior designates the priest for these services, and if he 
neglects to do so, the local ordinary designates him instead.  
It is the chaplain who exercises the sacred ministry in behalf of 
the members of a religious household, e.g., by celebrating Mass 
for them and distributing Holy Communion to them. Generally 
speaking, his office is a modified form of pastorate, lacking the 
rights and duties peculiar to pastors, many of which, however, 
the local ordinary may communicate to him in virtue of canon 
464, § 2. The chaplain may also be authorized to perform the 
functions of a preacher by delivering to the members of the 
household, sermons, instructions, and conferences; but these 
functions are usually performed also by occasional preachers and 
especially by the priests who give retreats to the religious.  In 
the case of occasional sermons and retreats, the local ordinary 
generally leaves to the superior even in non-exempt lay institutes 
the choice of the preacher, who obviously must be authorized to 
preach in the diocese by faculties received from the local ordi
nary in accordance with the provisions of canons 1337-39.  More
over, if the preacher is a religious, he needs the permission of his 
superior.

82

83

84

A preacher always needs faculties of the local ordinary unless
so Coronata, loc. cit. This process of designation and delegation applies equally 

to the appointment of a special confessor. 81 Coronata, loc. cit.
82 Can. 529. 83 Cf. Beste, op. cit., on can. 529.
84 Cf. can. 1338, §§ 2, 3; Coronata, op. cit., I, no. 556; Cocchi, op. cit., IV, no. 

48; Vermeersch-Creusen, op. cit.> I, no. 649.
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he is preaching to the men religious who are subjects of a superior 
of a clerical exempt institute. However, in clerical institutes, non
exempt as well as exempt, and in exempt lay institutes, the desig
nation of the preacher and of the chaplain is the prerogative of 
the religious superiors. If an exempt lay institute of women reli
gious is subject to a regular superior, it is the latter who designates 
them; if the exempt lay institute of women religious is not subject 
to a regular superior, it is the superioress herself who designates 
them.85

530. The manifestation of conscience. 1. All religious superi
ors are strictly forbidden to induce their subjects by any means 
whatever to manifest their conscience to them.80

Manifestation of conscience signifies the disclosure of one’s 
state of conscience, i.e., of matters which should be disclosed only 
lo one’s confessor, e.g., interior or hidden acts of virtue; hidden 
faults and their degree of imputability; secret motives, affections, 
inclinations, doubts, difficulties, dislikes, trials; and graces and 
inspirations sent by God.87

The restriction of canon 530, § 1, extends to all types of supe
riors, prelates and non-prelates, major superiors and local supe
riors, superiors in institutes of men religious and superiors in 
institutes of women religious, superiors in clerical institutes and 
superiors in lay institutes, superiors who are clerics and superiors 
who are not clerics.88 Masters of novices and prefects of clerics are 
included only by reason of the end of the law.80

2. Subjects, however, are not forbidden to open their hearts
85 Coronata, loc. cit.; Schafer, op. cit., no. 182; Beste, op. cit., on can. 529.
80 Can. 530, § 1. 87 Schafer, op. cit., no. 183.
88 Coronata, op. cit., I, no. 557. In the decree of Leo XIII, Quemadmodum 

(December 17, 1890), the Roman Pontiff forbade “. . . such superiors, male and 
female, no matter what may be their rank and eminence, from endeavoring, di
rectly or indirectly, by command, counsel, fear, threats, or blandishments, to in
duce their subjects to make to them any such manifestations of conscience” [trans
lation ours]; Fontes, no. 2017.

80 They are not superiors in the canonical sense; cf. Beste, op. cit., on can. 530, 
§ 1; Coronata, loc. cit.; Bastien, op. cit., no. 212; Schonsteiner, op. cit., p. 220. 
Cf., however, Vermeersch-Creusen, op. cit., I, no. 650.
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freely and voluntarily to their superiors; indeed, it is expedient 
that they should approach their superiors with filial confidence 
and, if the superiors are priests, reveal to them the doubts and the 
perplexities of their conscience.00 Such doubts, however, should 
not be revealed to superioresses or other lay superiors.01

chapter in

Temporal Goods and Their Administration

Canons 531-537

Division. This chapter treats first of the right of the acquisition 
and possession of property (can. 531); then of its administration, 
both in the general aspect and in the specific phases involving 
investment, alienation, indebtedness, and requisite accounting 
(can. 532—35); then of contracts (can. 536); and finally of dona
tions (can. 537).

531. The right of the acquisition and the possession of prop
erty. Not only the religious institute itself but also every prov
ince and every house is capable of acquiring and possessing 
property with fixed or endowed revenue, unless this capacity 
is excluded or restricted by the rules and constitutions of the 
institute.1

Since the Council of Trent the right of common ownership of 
property is enjoyed by all orders with only two exceptions, 
namely, the Friars Minor of the Observance and the Capuchins, 
which were excepted from the general provision of the Council 
of Trent and which observe the dispositions of their rule in this 
respect. Hence, they do not own, even as institutes, the property 
which they use. It belongs radically to the Holy See. The insti
tute enjoys only the use of it and the income from it. In the

80 Can. 530, § 2.
81 Vermeersch-Creusen, loc, cit,; Coronata, loc. cit.; Schafer, op, cit., no. 184;

Chelodi, op. cit., no. 258. 1 Can. 531.
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Society of Jesus also the concession made by the Council of Trent 
is subject to certain qualifications.2

The right which is asserted in canon 531 is a specific applica
tion of the general principle affirmed in canon 1495, § 2> which 
declares that individual churches and other legal persons estab
lished as such by ecclesiastical authority have the right to acquire, 
retain, and administer property according to the norms of the 
sacred canons. Religious institutes, provinces, and houses are all 
collegiate moral persons in the sense of canon 1495, § 2, with the 
rights, therefore, affirmed in that canon.3

532-535. The administration of property. 1. The property of 
an institute, a province or a house is to be administered in ac
cordance with the constitutions.

2. Besides the superiors, those persons also who are appointed 
for that purpose by the constitutions can validly and licitly, within 
the limits of their office, incur expenses and perform juridical 
acts of ordinary administration.4

What acts constitute ordinary administration and what acts 
constitute extraordinary administration it pertains to the con
stitutions to determine, as well as to lay down general norms for 
temporal administration, not at variance, however, with those of 
the general law.5 In general, it may be said that ordinary adminis
tration involves the acts necessary for the daily sustenance of the 
members of the house and for the maintenance of the house itself.0

The subordinate officials usually entrusted by the constitutions 
with acts of ordinary administration are the administrator (eco
nome, bursar, procurator),7 the librarian, the kitchen manager,

* Pius V (1566-72), dedar. Dum indefessae, July 7, 1571 (BRT, VII, 923-26). 
Creusen, Religieux, no. 127; Creusen-Gareschd-Ellis, Religious, no. 159; Beste, 
Introductio in Codicem, on can. 531; Augustine, Commentary, III, on can. 531. 
Cf. Cone. Trident., Sess. XXV, de regularibus, c.3; Schroeder, Council of Trent, 
p. 219.

8 Cf. can. 99 and 100. For the notion and the classification of property, cf. our 
commentary on can. 1497. 4 Can. 532, §§ 1, 2.

5 Cf. can. 1523 f.; Coronata, Institutiones, I, no. 559.
«Chelodi, De personis, no. 260; Vermeersch-Creusen, Epitome, I, nos. 651, 

655. ’Cf. can. 516, §§2-4.
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the infirmarian, and the pharmacist. They are limited in the exer
cise of their authority by the norms of the constitutions or the reg
ulations and the precepts of their superiors.8

533. 1. In the investment of money the provision of canon 
532, § 1, must be observed, i.e., it must be made in accordance 
with the constitutions; but the previous consent of the local ordi
nary must be obtained by:

10 the superioress of nuns and of diocesan institutes for any 
investment whatever; moreover, if the monastery of nuns is sub
ject to a regular superior, his consent is also required;

2 0 the superioress of a religious congregation approved by the 
Holy See for the investment of money constituting religious 
dowries, in accordance with canon 549; 0 in investing other funds 
belonging to the institute, the superioress of such a congregation 
is not required to obtain the consent of the local ordinary or to 
render an accounting to him of the administration of those funds;

30 the superior and the superioress of houses of religious con
gregations in the investment of funds which have been donated 
or bequeathed to such houses for expenditure in the place in 
which the house is located in behalf of divine worship or works 
of charity; 10 since the local ordinary’s consent is required for the 
investment of funds donated for this purpose to religious houses, 
it is not necessary if the funds are donated or bequeathed to a 
province or to the institute; 11 moreover, since this paragraph 
requires the consent of the local ordinary in the investment of 
funds bequeathed or donated to houses of religious congrega- 
tions, and in view of the provisions of canon 1550, it is not neces
sary 12 if the houses involved are subdivisions of orders or even of

8 Beste, op. cit., on can. 532, § 2.
0 Can. 533, § 1, i°, 2°. Investment means the placing of capital funds in a posi

tion in which they will safely produce revenue as interest, rents, dividends.
10 Can. 533, § 1, 30.
11 Coronata, op. cit., I, no. 559; Schafer, De religiosis, no. 197; Beste, op. cit., on 

can. 533, § 1, 30; but cf. Chelodi, op. cit., no. 260.
1  Vermeersch-Creusen, op. cit., I, no. 656; Schonsteiner, op. cit., p. 228; contra 

Chelodi, loc. cit.; Schiifer, loc. cit.
2
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exempt congregations; the funds involved for the investment of 
which the local ordinary’s consent is required are those which 
are to be spent in behalf of divine worship or charity in the house 
to which they have been donated or bequeathed or in the city in 
which the house is located or, according to certain authors, even 
in the diocese in which the house is located;13 on the contrary, the 
local ordinary’s consent is not required if the funds may be spent 
in any place at the discretion of the religious superiors; 14

4° every religious, though a member of an order, in the invest
ment of funds given to a parish or a mission or to the religious for 
the benefit of a parish or a mission; 15 the word “mission” here 
indicating a quasi-parish in the sense of canon 216, § 3, as well as 
any parish subdivision not formally established as a parish. Dona
tions made to rectors of churches, even of religious churches, are 
presumed, unless the contrary is proved, to be given to the 
churches themselves.10 The local ordinary whose consent is re
quired is the ordinary of the place in which the parish or mission 
is located for the benefit of which the donation was made.17

When donated funds are not earmarked for expenditure in any 
particular place or for any particular purpose but are made in 
behalf of missions in general in the country of the donor or in 
foreign countries, the administration and the investment of them 
lie completely in the hands of the religious institute to which 
they were given, according to its constitutions. Even when they 
are given in behalf of a special church, even a parochial church, 
if the church is the property of an exempt institute, it is the 
major superior of the latter who assumes the rights and the duties 
of the local ordinary, exercised by the latter in respect of funds

Vermeersch-Creusen, loc. cit.; Beste, loc. cit.; contra Schafer, loc. cit. In the 
latest edition, Vermeersch-Creusen incline to the exclusion of the wider territory 
of the diocese as related to the place in which the donation is to be spent according 
to the norm of can. 533, §1,3°.

14 Papi, Religious in Church Law, pp. 42 f.; Geser, The Canon Law Governing 
Communities of Sisters, no. 544.

15 Can. 533, § 1, 40.  Cf. can. 1536, § 1.10
17 Augustine, op. cit., Ill, on can. 533, § 1, 40; Schafer, op. cit., no. 197.
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donated in behalf of other churches not thus owned; this preroga
tive of the major religious superior is vindicated in his favor in 
canons 630, § 4 and 1550.18

2. These norms are to be followed also in the case of a change 
of investment,10 when the capital funds are reallocated. On the 
other hand, when the term of investment has elapsed, e.g., when 
government bonds mature, if the capital funds are to be rein
vested according to the same plan, e.g., in another series of govern
ment bonds, it suffices to notify those, including the local ordinary, 
whose consent was needed for the original investment.20

534. 1. Without prejudice to the regulations of canon 1531, 
for the alienation of precious objects or of other property the 
valuation of which exceeds 30,000 lire, and for debts or obliga
tions contracted in excess of this sum, an Apostolic indult must 
previously be obtained; otherwise the contract is void.21

Canon 1531 provides that (1) property must not be sold for a 
price below the value as estimated by experts; (2) the sale must, 
if possible, be a public one, the property going to the highest 
bidder; (3) the proceeds of the sale must be invested so that they 
will be secure and yet productive. These provisions must be ob
served for the lawfulness of any alienation of ecclesiastical prop
erty.

Alienation is a term applied to the transfer of ownership in 
capital funds of the Church and to the diminution of the Church’s 
rights of ownership in that property, e.g., by sale, exchange, 
mortgage, and loans or leases of more than nine years’ duration.22

Precious objects are those which because of intrinsic worth 
(i.e., because of the material of which they are made) or because 
of historical or artistic appeal23 possess unusual value, (of ap
proximately $200 gold).24 Such objects cannot be alienated with
out the permission of the Holy See.

18 Beste, op. cit., on can. 533, §1,4°. 10 Can. 533, § 2.
20 Geser, op. cit., no. 546; cf. Schafer, op. cit., no. 198. 21 Can. 534, § 1.
22 Schafer, op. cit., no. 199. 23 cf. can. 1497 (§2), 1532 (§1, i°).
24 Vermeersch-Creusen, op. cit., I, no. 657; Papi, op. cit., p. 44.
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The lire which are used as the basis of canon 534, § 1, in cal
culating the valuation beyond which alienation requires the 
permission of the Holy See are to be estimated according to their 
gold value. Normally 30,000 is said to be the equivalent of 1,200 
pounds sterling or §6,000 gold. However, on January 31, 1934, 
the gold content of the dollar was substantially reduced; there
after six thousand gold dollars became the equivalent of approxi
mately ten thousand devaluated dollars. A decree of the Sacred 
Consistorial Congregation, issued July 13, 1951, has considerably 
lessened the alienator/ powers of the ordinaries.25 The decree 
states that recourse must be had to the Holy See whenever there 
is question of a sum of money which exceeds ten thousand 
gold lire or francs, declared on October 18, 1952, to be five thou
sand U.S. paper dollars. On January 29, 1953, the Sacred Con
gregation for Religious confirmed, for all who are subject to 
canon 534, § 1, that five thousand U.S. paper dollars were the 
equivalent of ten thousand gold lire for all countries in North 
and Central America.26

In other cases (those in which the valuation of the contract in
volved is less than the sum of ten thousand gold francs or lire) 
the written permission of the superior, given according to the 
constitutions and with the consent of his chapter or council ex
pressed by secret ballot, is required and is sufficient. But in the 
case of nuns or sisters of an institute of diocesan approval, the 
written consent of the local ordinary is also necessary, as well as 
that of the regular superior if the monastery of nuns is subject to 
regulars.27

is AAS, XLIII, 602 (Bouscaren, op. cit., Ill, 212).
26 S. C. Consist., Notification (intended to apply also to religious), October 18, 

7.952 (Bouscaren, op. cit., IV, 391); S. C. de Religiosis, Notification, January 29, 
*953 (Bouscaren, op. cit., IV, 203). The apostolic delegate in the United States 
is authorized, in the case of religious, to permit the contraction of loans, sales, 
and alienations of property within the valuation of §500,000. Bouscaren, op. cit., 
IV, 206. Cf. DeWitt, “The Alienation of Church Property,” in The Jurist, XIV 
(1954)- 394 £•

27 Can. 534, § 1.
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2. In the petition for permission to contract debts or obliga
tions, there must be stated the total amount of other debts or 
obligations currently binding the moral person, i.e., the insti
tute, the province, or the house; otherwise the permission ob
tained is void.28

28 Ibid., § 2. 20 Can. 535, § 1, i°.
30 Some authors, either in their translation or their interpretation of this pro

hibition, seem erroneously to apply it to the superioress, as if forbidding her to 
demand a payment for rendering the account. "Der Ortsordinarius kann fiir 
seine Muhewakung nichts verlangen”; Schafer, Das Ordensrecht nach dem codex 
iuris canonici (Muenster, 1923), p. 140; cf. also Papi, op. cit., p. 46.

81 Code Commission, Nov. 24, 1920 (AAS, XII, 575; Bouscaren, op. cit., I,
297). As to the meaning of the word “nuns,” cf. our commentary on can. 488, 70.

32 Can. 535, § 1, 20.

535. 1. For every monastery of nuns, even if it is exempt,
1 0 The superioress must furnish once a year, or even oftener 

if the constitutions so prescribe, an account of her administra
tion to the local ordinary and to the regular superior, as well, if 
the monastery is subject to regulars; and such an account is to be 
demanded without a fee,29 i.e., neither the local ordinary nor 
the regular superior may demand any payment, tax, or contribu
tion for his cooperation.30 The local ordinary is to be given the 
accounting in any event, i.e., even if the monastery of nuns is 
subject to the superior of a clerical exempt order.31 The account 
demanded by this paragraph shall, since no distinction is made 
by the law, include a report of the administration of all the prop
erty of the monastery.

2° If the local ordinary does not approve of the methods of 
administration, he may apply suitable remedies, even to the ex
tent of removing the bursar and other administrators from office 
if circumstances demand it; but if the monastery is subject to 
a regular superior, the local ordinary shall advise the latter of the 
need of intervention; upon the failure of the regular superior 
to act, the local ordinary may himself make adequate provision 
for the situation.32

2. In other institutes of women, an accounting of the adminis-
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tration of the property constituting the dowries must be furnished 
the local ordinary on the occasion of his visitation, and oftener 
if he deems it necessary.

3. The local ordinary also enjoys the right of inquiring into 
(1) the economic status of every religious house of an institute of 
diocesan approval; (2) and the administration of gifts and be
quests to which there is reference in canon 533, §1,3°, 40.  In 
these matters, i.e., the gifts and bequests specified in canon 533, 
§1,3°, the right of the local ordinary extends to all houses and, 
as to § 1,40, to regulars, in accordance with the explanation given 
in our commentary on canon 533.

33

536. Contractual responsibility. 1. If a corporate body (an in
stitute, a province, or a house) contracts debts and obligations, 
even with the permission of the superiors, it is specifically re
sponsible for them.

2. If a regular contracts debts and obligations with the per
mission of the superiors, the corporate body the superior of which 
gave the permission bears the responsibility for them; but the 
religious is responsible if he is bound by only simple vows, un
less he acted both with the permission of the superiors and in be
half of the institute.

3. If a religious contracts debts and obligations without per
mission of the superiors, the religious is responsible for them, 
not the institute, the province, or the house.  Since a religious 
under solemn vows is incapable of transacting business in his 
own name, the contract is really void in his case; however, the 
secular law does not recognize this invalidity. In view of this fact, 
a compromise with the creditor is desirable.

34

35
4. In every case the rule obtains that an action can always be 

brought against him for whom the contract has been a source of

88 Can. 535, §§ 2, 3. The right to demand an accounting from regulars in regard 
to property given the mission was vindicated in the III Plenary Council of Balti
more (no. 90), which quoted in support of this position the Constitution Romanos 
Pontifices of Leo XIII of May 8, 1881 (Fontes, no. 582).

84 Can. 536, §§ 1-3. 35 Cocchi, op. cit., IV, no. 57.
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gain,80 including individual religious as well as corporate bodies.
5. Superiors must take care not to grant permission for the 

contracting of debts unless it is certain that the interest due on 
the loan can be paid out of the ordinary income of the debtor, and 
that the capital sum of the debt can also be repaid through a law
ful sinking fund within a reasonable time.87

537. Donations. It is not allowed to make donations from the 
property of the house, the province, or the institute, except as 
an alms or as an offering justified by some other adequate reason, 
and then only with the permission of the superior and in ac
cordance with the constitutions.  Charity, of course, binds reli
gious to make offerings from their funds to the extent that the 
need or the edification of their neighbor demands. Gratitude and 
social amenity are also proper motivating reasons for such gifts.30

38

80 Can. 536, § 4. 87 Ibid., § 5. 38 Can. 537.
80 Cocchi, op. cit., IV, no. 58; Creusen, Religieux, no. 134; Creusen-Gareschd- 

Ellis, Religious, no. 168.
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TITLE XI

Admission into a Religious Institute

Canons 538-586

Division. This title deals first with the general requirements 
demanded in a candidate for admission to a religious institute 
(can. 538); it then devotes three distinct chapters to the following 
subject matter: the law affecting the postulancy (can. 539--41); 
then the law affecting the novitiate (can. 542—71); and finally the 
law governing religious profession (can. 572-86).

538. General qualifications of candidates. Any Catholic who is 
J-notjjrevented by a legal impediment and is moved by the right 
^motive, if capable of bearing the burdens of the religious life,-may} 
^be admitted into a religious institute.1 In the juridical forumTt 

is required that the candidate be a Catholic and free from legal 
0 impediment; in the internal forum it is required that his motive 

be right and that he be able to bear the burdens of the religious 
life. A further requirement is the intention to persevere, but 
this also pertains to the internal forum.2
^) The sincere profession of the Catholic faith is the first quali

fication required of a candidate for admission into a religious in
stitute. This is fundamental not only to the pursuit of evangelical 
perfection but even to the attainment of eternal life.3 A non
Catholic, therefore, though, if he is in good faith, he may make 
private vows, cannot enter the religious state.4

1 Can. 538.
• Coronata, op. cit., I, no. 563.

2 Vermeersch-Creusen, op. cit., I, no. 663.
4 Bestc, op. cit., on can. 538.
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The absence of impediments is also required of such a 
candidate, that is, of those obstacles which make entrance into a 
religious institute invalid or illicit, as indicated in canon 542. 
Their absence implies the possession of all the external qualities, 
positive and negative, demanded by the religious life.

$ A right motive is the third qualification such a candidate 
must possess, i.e., the desire to attain Christian perfection through 
the observance of the three vows and the constitutions of the in
stitute. Such a motive does not exclude other motives, provided 
the latter are compatible with and subordinate to the primary req
uisite motive.5

The candidate must be able to bear the burdens of the 
religious life, the duties and the obligations of which are numer
ous and severe in every institute in spite of variations in number 
and austerity deriving from the purpose and the constitutions of 
respective institutes. The candidate’s moral and physical powers 
must be adequate to meet them. If the candidate finds that they 
are not, he has an indubitable sign that he is not qualified for ad
mission into a religious institute.

CHAPTER I

The Postulancy

Canons 539-541

539-541. Specific requisites affecting the postulancy. 1. In in
stitutes with perpetual vows^hl, the women religious and, in in- 
stitutes of men religious, th^lay brothers,1 must spend ISxTufl 
month^as postulants before admission into the novitiate: but in

6 Cf. Bastien, Directoire canonique, no. 405.
1 The term “conversi” (lay brothers) signifies that class of religious, especially 

in clerical institutes, who are destined to the performance of manual work and 
who enjoy no share in the government of the institute as the government is re
served to the choir religious. For the latter, the postulancy is not prescribed. Cf. 
Bastien, Directoire canonique, no. 406.
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institutes with temporary vows, the prescriptions of the con
stitutions govern the necessity and the duration of the postu
lancy.2 * * 5 *

2 Can. 539, § i. • Geser, op. cit., nos. 587, 589.
4 Cf. can. 34, § 3, 3*.
5 Coronaca, op. cit., I, no. 567; Beste, op. cit., on can. 539, § 1.
6 Creusen, Religieux, no. 138; Creusen-Gareschd-Ellis, Religious, no. 172. The

apostolic delegate’s faculties authorize him to permit the shortening or the length
ening of the postulancy. Cf. The Jurist, VII (1947), 340.

7 Bastien, loc. cit.; Beste, loc. cit. 8 Can. 539, § 2.
0 Vermeersch-Creusen, op. cit., I, no. 666; Coronata, op. cit., I, no. 567. How

ever other authors hold that the whole period of the postulancy, inclusive of the 
prolongation, should never exceed a year.

556

The postulancy is a period of probation which the candidate 
spends in a religious house before admission to the novitiate, dur
ing which he gains first-hand experience of the religious life, 
while the superiors may by observation judge whether he is en
titled to be tested in the novitiate.8

In the computation of the period of the postulancy the first 
day is not counted.4 The six months which compose it must be 
complete (integri) but not necessarily continuous. Absences of a 
few days do not interrupt the moral continuity of the postulancy, 
not even if the postulant had returned to his home with the inten
tion of remaining there but came back repentant to the postu
lancy.5 But then and always, if the absence is notable, the days of^ 
the absence must be added to the period of the postulancy. A jus
tifying reason permits the shortening of the period by a few days.®

The postulancy is required for licit, not for valid, admission 
into the novitiate.7

2. The major superior may prolong the period of the postu
lancy, but not beyond an additional six months.  The constitu
tions are to be followed if they permit the superior to prolong the 
postulancy for a greater length of time; and the prolongation for 
the period of six months is permissible even if the term of the 
postulancy itself consists, under the constitutions, of twelve 
months.

8
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540. 1. The postulancy must be spent, under the special di- , 
rection of an experienced religious, either in the house of the : 
novitiate or in another house of the institute in which the disci- , 
pline prescribed by the constitutions is faithfully observed.10 It is 
not required that the religious who supervises the postulancy 
should be a priest.11

2. The postulants shall wear plain garb distinct from that of
the novices.12 It may even be secular garb.13 ,

3. In a monastery of nuns, postulants, during the term of theip^ 
postulancy, are bound by the law of enclosure,14 but not under 
the penalties of canon 2342. 3°. To be admitted into the cloister 
postulants are obliged to obtain the authorization of the local 
ordinary.15

541. Before beginning their novitiate, postulants must make 
a spiritual retreat of at least eight full days and, in accordance 
with the counsel of their confessor, a general confession of their 
past life.10

CHAPTER II

The Novitiate

Canons 542-571

The Code divides into two articles the law concerning the novi
tiate, i.e., concerning the year of canonical probation which must 
precede religious profession under pain of its invalidity: the first 
article treats of the conditions required for admission into the 
novitiate (can. 542-52); and the second, with the education and 
the training of the novices (can. 553-71).

10 Can. 540, § 1. 11 Coronata, op. cit., I, no. 568.
i2 Can. 540, § 2. 18 Coronata, loc. cit.; Beste, op. cit., on can. 540, § 2.
1*  Can. 540, § 3.
us Beste, op. cit., on can. 540, § 3; contra, Coronata, op. cit., I, no. 568; cf. S. C. de 

Religiosis, instr. Feb. 6, 1924, IV (AAS, XVI, 96; Bouscaren, op. cit., I, 319).
10 Can. 541.
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ARTICLE I

The Conditions Required for Admission 

into the Novitiate

Canons 542-552

Division. This article deals first with the conditions required 
for valid admission into the novitiate (can. 542, i°); then with 
those required for licit admission (can. 542, 2°); then with the 
superior who is authorized to admit candidates into the novitiate 
(can. 543); then with the testimonial letters required of the 
candidates (can. 544-46); then with the dowry to be brought by 
the candidates (can. 547-51); and finally with the examination 
of the candidate’s motives (can. 552).

542. Canonical conditions for admission to the novitiate. 
Without prejudice to the provisions of canons 539-41 or to those 
established by the constitutions of respective institutes:

i° The following arAinvaZidZjXadmitted to the novitiate:
a) Persons who have belonged to a non-Catholic sect.  Ac-, 

cording to the responses of the Interpreting Commission, con-r 
verts from heresy or schism can be validly admitted into the novi
tiate if they were not apostates who, having given up their faith, 
joined a non-Catholic sect or an atheistic association.

1

2
This disqualification is dependent upon affiliation with the pro

hibited body, e.g., by enrollment among its members, by attend
ance at its meetings, or even by a public defense of its tenets.3 
Strictly speaking, the forbidden sects within the contemplation 
of this disqualification do not include socialist, masonic, or free
thinkers’ societies.4

1 Can. 542, i°.
2 Code Commission Oct. 16, 1919 (AAS, XI, 477; Bouscaren, op. cit., I, 298). 

Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, op. cit., II, 286).
3 Coronata, op. cit., I, no. 570.
< Coronata, loc. cit.; Creusen, Religieux, no. 145; Creusen-Gareschg-Ellis, Re

ligious, no. 179.
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b) Persons who have not attained the requisite age.0 The re
quired age for admission into the novitiate is the fifteenth year 
completed,0 i.e., a candidate may validly enter the novitiate on 
the[day following his fifteenth birthday anniversary7

c) Persons compelled to enter the religious institute through
grave fear or force or fraud, or who are admitted by a superior 
thus constrained.8 Those guilty of such constraint .are subject 
to the penalties of canon •

i) To result in this disqualification the motivating fear is re
quired to be grave,0 at least relatively grave, and to be stimu
lated with the precise objective of introducing the candidate into 
the religious life. Reverential fear may, however, serve this pur- 
pose, if the continuous reproaches and importunities inspiring it 
constituted the sole, or at least the preponderant, motive inducing 
the candidate to embrace the religious life. It is irrelevant in this 
connection, in any event, whether the motivating fear was justly 
or unjustly stimulated.

ii) Fraud 10 on the superior would be involved in an insincere 
statement of the candidate or others with the precise purpose 
of deceiving the superior if, in its absence, admission to the 
novitiate would very probably have been refused.11 Fraud on 
the candidate would be involved in promises made by the su
perior or others assuring the candidate of exemptions and privi
leges incompatible with the rule or the constitutions.

d) Married persons for the duration of their marriage,12 even

6 Can. 542, 1°. « Cf. can. 555, § 1, i°.
7 Vermeersch-Creusen (op. cit., I, no. 674) and Coronata (loc. cit.) say that if in

a given institute the constitutions require a novitiate of two years, and if the 
second year of the novitiate is designated as the canonical year, the candidate 
could be admitted into the first year of the novitiate at the completion of his 
fourteenth year. However, the Interpreting Commission has replied that an 
Apostolic indult is required in order to transfer the canonical year of the novitiate 
from the first to the second year. Code Commission, Feb. 12, 1935 (A AS, XXVII, 
92; Bouscaren, op. cit., II, 166). 8 Can. 542, i°.

9 Cf. our commentary on can. 103. 10 Cf. our commentary on can. 103.
11 Augustine, op. cit., Ill, on can. 542, i°; Beste, op. cit., on can. 542, i°.
12 Can. 542, 1°.
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if the marriage has not been consummated or the parties have 
separated 13 or the other spouse consents that his spouse may enter 
religion. This disqualification can be removed only by Apostolic 
indult.

e) Persons who are or who have been bound by the bond of 
religious profession.14 This disqualification exists even if'the pro
fession is or was only temporary. It does not extend, however, to 
those who have made only promises of perseverance or even pri
vate vows in a society living the common life, e.g., Vincentian 
Fathers, Sulpician Fathers, Paulist Fathers, Fathers of the Ora
tory.15

f) Persons subject to an imminent penalty for a grave crime 
which they have committed and of which they have been, or may 
be accused.  If the crime has not actually been committed, there 
exists no disqualification on the basis of an accusation, or even 
of a conviction. Even if the crime was actually committed, there)  
exists no disqualification if the candidate has been acquitted or) 
has served his sentence.17

10

*

g) A bishop, residential or titular, even though he has been 
^nly designated by the Roman Pontiff.18 This qualification arises 
^ven before the episcopal consecration of the priest designated, 
z indeed even before the announcement of his designation (prae- 
✓ conizatio) in the consistory.10

h) Clerics who by precept of the Holy See are bound by oath^ 
to consecrate themselves to the service of their diocese or of the 
missions, for the period during which they are bound by their 
oath.20 This disqualification does not arise from a similar oath

18 However, Coronata says (loc. cit.): “Si coniux, manente vinculo, vitae con- 
suetudinem legitime solverit, impedimentum cessat.”

14 Can. 542, i°. 15 Coronata, loc. cit.; Beste, loc. cit.
18 Can. 542, i°. The notion of crime as involved in this disqualification is 

given in canon 2195.
17 Cf. Augustine, op. cit., Ill, on can. 542, i°; Coronata, loc. cit.; Vermeersch- 

Creusen, op. cit., I, no. 678; Beste, loc. cit.
18 Can. 542, i°.  Vermeersch-Creusen, op. cit., I, no. 679.10
20 Can. 542, i°. As to requisites in the constitutions of particular institutes, 
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imposed by a local ordinary or from the fact that a local ordinary 
defrayed the expenses of the education of a priest or a seminar
ian.21

the quiquennial faculties of bishops in the United States permit them to dispense
from the requisite of legitimate birth and from that demanding an age under a
maximum; cf. Bouscaren, op. cit., II, 35 f.

21 Coronata, loc. cit. 22 Can. 542, 2°. 23 Can. 542, 2°.
24Geser, op. cit., no. 626; Augustine, op. cit., Ill, on can. 542, 2°.
26 Can. 542, 2°. 20 Cf. Augustine, op. cit., Ill, on can. 542, 2°.
27 Can. 542, 2°. 28 Coronata, op. cit., I, no. 571.

Conditions foi( licii admission into the novitiate. 20 The follow-0^ 
ing are illicitly, though validly, admitted into the novitiate:

a) Clerics jji sacred orders who have not consulted their ordi
nary or who have received a refusal from him based on the ground 
that their leaving the diocese would result in serious loss to souls, 
a loss that cannot be otherwise avoided.  This disqualification 
does not affect clerics in minor orders.

22

b) Persons burdened with debts which they are unable to pay.  
This disqualification may be removed;through a legal settlement 
reached between the creditor and the debtor, through the credi
tor’s relinquishment of his claim, and, in the case of small debts, 
through the assumption of the debt by the community itself.   

23

24*26
c) Persons who are subject to a demand for an accounting or 

who are implicated in secular affairs that might involve the insti
tute in lawsuits or other annoyances.20 This disqualification rests 
on, e.g., guardians, trustees, treasurers, administrators, agents, un
til they are able to give evidence that they have satisfactorily ac
quitted themselves of their accounts.20

d) Persons whose parents or grandparents are in dire need, as 
well as parents whose help is necessary for their children.  This 
disqualification derives from the natural and the divine positive 
law. The need of one’s relatives is capable of a relative measure
ment, based on the standard of living of the parties involved, their 
education, and their social position.  The disqualification may 
be removed through the contributions to relieve the needs in-

27

28
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volved made, e.g., by sisters or brothers of the candidate or even 
by the community itself.

‘ e) Persons who in the institute would be destined for the priest
hood from which, however, they are debarred by an irregularity 
or other canonical impediment.20 The irregularity arising from 
illegitimacy, however, would not constitute a disqualification for 
admission into the novitiate of an institute of solemn vows, since, 
according to canon 984, 1 °, this irregularity ceases upon solemn 
profession.

f) Members of an Oriental rite in regard to a novitiate of the 
Latin rite, unless they have received the written permission of the 
Sacred Congregation for the Oriental Church.30 This disquali
fication does not affect those who intend, not to join the institute 
of the Latin rite, but only to prepare themselves to establish prov
inces or houses of institutes of the Oriental rites.31

543. The Admitting superior! The right to admit candidates 
to the novitiate and to subsequent profession, either temporary 
or perpetual, belongs to the major superiors, with the vot£foftheir 
council or of their chapter, according to the particular constitu
tions of the respective institutes.32

Only when the constitutions permit it may local ordinaries, in 
opposition to the will of the superiors of the institute, even though 
it is only of diocesan approval, admit a candidate to the novi
tiate. However, in an institute of diocesan approval, the local 
ordinary can forbid the admission of a candidate into the novi
tiate.33

The vote of the council or of the chapter is required for the 
validity of the admission of the candidate.34 In the case of admis
sion to the novitiate, the constitutions or the legitimate custom 
of the institute determine whether the superior is bound to follow

29 Can. 542, 2®. 80 Can. 542, 20.
si Code Commission, Nov. 10, 1925 (AAS, XVII, 583; Bouscaren, op. cit., I, 

298). 32 Can. 543.
83 Creusen, Religieux, no. 147; Creusen-Garesch^-Ellis, Religious, no. 181; 

Beste, op. cit., on can. 543. 34 Cf. our commentary on can. 105, i°.
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the decision reached in the balloting.35 In the case of admission to 
temporary profession, the superior is bound to follow it, but not 
in the case of admission to perpetual profession,85 * * unless perpet
ual profession, in virtue of an indult, is first profession.

85 Coronata, op, cit., I, no. 57«. 88 Cf. can. 575, § 2.
87 Can. 544, §§1,2. 88 Cf. our commentary on can. 90.
89 Coronata, op. cit., I, no. 574. 40 Beste, op. cit., on can. 544, § 2.
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544-546. Testimonial letters. 1. In every institute all aspir- > 
ants, before their admission, must present certificates of their 
baptism and their confirmation.

2. Male aspirants must also furnish testimonial letters issued^ 
by the ordinary of the place of their birth and the ordinary of 
any other place in which, after the completion of their fourteenth 
year, they shall have resided for more than a morally continuous 
year, notwithstanding any privilege_tQ-the_contrary.37

The ordinary of the place of the candidate’s birth whose testi
monial letters are required by this paragraph of canon 544 is 
determined by the domicile or quasi-domicile of the candidate’s 
father, or, if the candidate was illegitimate or posthumous, of the 
latter’s mother, at the time of the latter’s birth. If the parents had 
no domicile or quasi-domicile, the place of birth is determined 
by the occurrence of the birth itself.38

If the testimonial letters of the ordinary of the place of birth 
are not available because he cannot be ascertained or because he 
pleads lack of information, the ordinary of the place of baptism 
may be called on and his letters can be accepted in lieu of those 
of the ordinary of the place of birth. If even these letters cannot 
be obtained, the requisite information must be sought in other 
quarters.30

The morally continuous period of one year which is the deter
mining factor in making requisite (if spent by the candidate in a 
given place after the completion of his fourteenth birthday) the 
testimonial letters of the ordinary of that place, is interrupted by 
an absence in excess of a month.40
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3. Aspirants who have been in a seminary, a college, a postu- 
lancy, or a novitiate of another institute must present testimonial 
letters issued respectively by the rector of the seminary or the 
college, after consultation with the local ordinary, or by the major 
superior of the institute.41

41 Can. 544, § 3.
42 Cf. can. 544, § 2, where restrictions of this kind apply to the testimonial

letters of ordinaries of places in which the candidate resided.
« Cf. Beste, op. cit., on can. 544, § 3. 44 Coronata, loc. cit.
45 Cf. S. C. de Religiosis, Nov. 21, 1919 (AAS, XII [1920], 17; Bouscaren, op. cit., 

I. 299)-

Men and women aspirants are obliged to present the testimo
nial letters required in the foregoing paragraph, in addition to 
the testimonial letters required of male aspirants in the second 
paragraph of canon 544, and without reference to any age limit 
or time limit affecting the period during which, men or women, 
they attended the respective institution.42

A college, as specified in this paragraph of canon 544, means, 
according to the common interpretation, a school under the direc
tion of clerics or religious devoted to the training of the young for 
the clerical or the religious life. Moreover, only those who 
boarded at the college need, as aspirants for admission to a reli
gious institute, present the testimonial letters of the rector.43

The aspirant who has lodged in more than one of the institu
tions listed in this paragraph of canon 544 is required to present 
the testimonial letters of the rector or the major superior of only 
the last of these in which he lodged, since it implicitly contains the 
testimonial letters of the rectors or the major superiors of insti
tutions previously involved.44

If superiors and rectors refuse to cooperate, in accordance with 
their conscience and the law, in granting under oath the testi
monial letters which the law requires of them, cooperation shall 
be demanded of them by local ordinaries and religious superiors 
even to the extent of the imposition of canonical penalties.45

Testimonial letters for the issuance of which the Code requires
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consultation of the local ordinary are juridically invalid if issued 
without that consultation.40 * * * * * *

40 Coronata, loc. cit.
47 S. C. de Religiosis and S. C. de Seminariis, July 25, 1941 (AAS, XXXIII,

371). A private response has indicated that this decree does not affect seminarians 
who wish to transfer from a seminary to a religious institute; Bouscaren, op. cit.,
II, 166. The joint decree also required local ordinaries to consult the Sacred
Congregation of Seminaries and Universities before admitting to a seminary any
one who has belonged by any title to a religious institute, i.e., anyone who has
been at least a postulant. Cf. Frison, “Ex-seminarian and Novice: a Clarification,”
The Jurist, VI (1946), 416. 48 Can. 544, §§ 4, 5.

48 Can. 544, §§ 6, 7.

A joint decree of the Sacred Congregation of Religious and the 
Sacred Congregation of Seminaries and Universities requires that 
anyone who has left a seminary is not to be admitted to a religious 
institute until the superior has consulted the Sacred Congregation 
of Religious.47

4. Clerics who wish to enter a religious institute need present 
only the testimonial letters required in the third paragraph of 
canon 544, with a certificate of their ordination and testimonial 
letters of the dioceses in which they have resided for more than 
ajmorally continuous year subsequent to rhe ordination.

5. Professed religious when entering another institute, with 
the permission of the Holy See, need present only the testimonials 
of-Lhe major superior of the institute from which the transfer is 
contemplated.  The testimonials of this major superior suffice 
because it is assumed that the other requisite testimonials were 
presented by the candidate on his admission to the institute from 
which the transfer is contemplated.

48

6. In addition to these testimonials required by law, the supe
riors whose right it is to admit candidates to the institute can de
mand further testimonials if necessary or useful.

7. Women aspirants are not to be admitted until a careful in
vestigation has been made in reference to their character and 
disposition and until the testimonial letters required in the third 
paragraph of this canon have been obtained.40
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545- i- Those whom the law requires to issue testimonial let
ters shall not give them to the candidates but to the religious supe
riors and this without charge, within three months from the date 
of the request, under seal, and, in the case of the testimonial let
ters issued by a rector or major superior of a seminary, college, 
postulancy, or novitiate in which the candidate lodged, in behalf 
of the latter, they shall be under oath.50

2. If serious reasons convince the superiors that they cannot 
issue testimonial letters, these reasons must be explained, within 
the time allotted in the preceding paragraph, to the Holy See.

3. If superiors reply to the request for testimonial letters that 
j^the aspirant is not sufficiently known to them, the admitting supe

riors must obtain the requisite information from other reliable 
sources; if the former do not reply at all, the admitting superiors 
shall report this to the Holy See.

4. In their testimonial letters, the local ordinaries and the reli
gious superiors, having obtained accurate and confidential in
formation, are bound by a grave obligation to make a true report 
on the following matters affecting the aspirant: the circumstances 
of his birth: his moral conduct: his intelligence: his habits: his 
reputation: his state in life; his learning; disqualifications in the 
form of suspicion, censure, irregularity, or other canonical im
pediment: the economic needs of his family: and the reasons for 
the dismissal or the departure of those who have been in a semi
nary, a college, or the postulancy or the novitiate of another insti
tute.51

546. Those who receive information through these testimonial 
letters or as otherwise obtained in accordance with canons 544 
f., are strictly bound to maintain secrecy in reference both to the

co Can. 545, § 1. The following form of oath could be used: Testificor coram 
Deo ac iuro, me oinnia secundum veritatem et conscientiam exposuisse. Sic me 
Deus adiuvet. In quorum fidem subscribo. Then the seal, the date, and the signa
ture should be affixed.

si Can. 545, § 2-4. Penalties against the transgressors of the norms of can. 545 
are found in can. 2411.
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information itself and the source from which it was obtained.52 
547-551- Dowry. 1. In monasteries of nuns the postulant shall 

bring with her the dowry fixed by the constitutions or determm^d^^ 
by legitimate custom.53

2. The dowry must be given to the monastery before t+ieYe^^ 
ception of the habit, or at least guaranteed in legal form as re
quired by secular law.

3. In institutes with simple vows, the question of dowry is gov
erned entirely by the constitutions.  The active life of women 
religious in institutes with simple vows makes them more or less 
self-supporting and consequently it is left by the general law to 
the particular constitutions to determine whether a dowry is re
quired and how large it must be.

54

55
4. The prescribed dowry cannot be waived, either in whole or 

in part, without either an indult of the Holy See in the case of 
institutes of pontifical approval or the permission of the local ordi
nary in the case of institutes of diocesan approval.  Should a reli
gious who received a dispensation from the obligation of the 
dowry later obtain funds adequate to its fulfillment, she is not 
obliged to turn them over to the institute, since the dispensation 
is not conditional but absolute.

50

57
548. The dowry irrevocably becomes the property of the mon

astery or the institute on the death of the religious even though
52 Can. 546. - 2.Q/*  ,
63 Can. 547, § 1. “Dowry” designates a sum of money or a stock of goods which I 

is to serve as a capital sum from the investment of which income may be de- I 
rived as the principal means of the support of the religious. ||

54 Can. 547, §§ 2, 3.
55 From another point of view, that of aiding a religious who has left the in

stitute, the return of her dowry is not without value even in an institute of simple 
vows; cf. Creusen, Religieux, no. 150; Creusen-Garesche-Ellis, Religious, no. 184; 
Beste, op. cit., on can. 547, § 3; Geser, The Canon Law Governing Communities 
of Sisters, no. 656.

60 Can. 547, § 4. In virtue of their quinquennial faculties local ordinaries in the 
United States can dispense from the dowry even in the case of institutes of 
pontifical approval. Cf. Bouscaren, op. cit., II, 36. Nurses’ certificates and teach
ing certificates are not the equivalent of money for the purpose of establishing a 
dowry; cf. Schafer, De religiosis, no. 228. BT Schafer, loc. cit.
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she had professed only temporary vows?8 Particular constitutions 
may determine, in institutes of simple vows, whether it is the 
house, the province, or the institute that acquires title in this 
case.59 The dowry is returned to the legal heirs of the deceased, if 
a novice dies before temporary profession or after making, in 
virtue of a privilege, profession in danger of death prior to the 
expiration of the term of the novitiate?0

549. After the first profession of the religious, the superioress 
with her council and the consent of the local ordinary and, if the 
house is subject to regulars, of the regular siipprinr/tmisr place rhe- 
dowry in a safe, lawful^and profitable investment. It is absolutely 
forbidden to spend the dowry, before the death of the religious, 
for any purpose whatever, even the building of a house or the 
payment of debts?  If the constitutions do not require the supe
rioress to follow the decision of her council in making this in
vestment, she is obliged merely to inform herself of their view as 
expressed by their votes?  The local ordinary whose consent is 
requisite is the ordinary of the place in which the dowry is ad
ministered, e.g., of the site of the monastery or of the habitual 
residence of the superioress general or of the provincial supe
rioress, as indicated in the first paragraph of canon 550?

1

2

3
The power of the local ordinary and of the regular superior is 

a veto power in regard to the investment of the clo^vry; neither 
can specify arbitrarily the type of investment to be made?4

550. 1. Dowries are to be carefully and honestly administered 
at the monastery or the house of the habitual residence of the 
superioress general or of the provincial superioress.

2. Local ordinaries shall diligently supervise the security of the

e» Can. 548.
60 Coronata, op. cit., I, no. 577; Vermeersch-Creusen, op. cit., I, no. 701.
00 Schonsteiner, Grundriss des Ordensrechtes, p. 334; Geser, op. cit., no. 663.
61 Can. 549. 02 Vermeersch-Creusen, op. cit., I, no. 699.
«3 Coronata, op. cit., I, no. 577.
o*  Bastien, op. cit., no. 431. Penalties for the violation of the provisions of can. 

549 are found in can. 2412, § 1.
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dowries and demand an exact account in regard to them particu
larly at the time of their visitation.05

551. 1. When a religious professed of either temporary or per
petual vows leaves the institute for any reason whatever, the dowry 
shall be returned to her intact without accrued interest.00 It is to 
be returned even to a professed religious who has been dismissed 
or who has unlawfully left the institute. Interest not yet accrued 
belongs to the departing religious, but not uncollected accrued 
interest; but interest is considered not accrued until the date on 
which it can be collected. If the day on which semi-annual inter
est is due should be June 15 and the religious leaves the institute 
on June 14, the interest for the preceding six months belongs 
to her; if she leaves on June 16, the interest belongs to the insti
tute.

If the specific dowry of the religious was turned over to the 
institute by her in the form of stocks and bonds, these precise 
stocks and bonds are to be returned to her at her departure, no 
matter what their current value. If the religious brought her 
dowry in the form of cash, it is this amount of cash that shall be 
returned to her, whether the investment made the capital sum 
more or less valuable.07

2. If a professed religious, in virtue of an indult of the Holy 
See, is transferred to another institute, the latter has a right, dur
ing the period of novitiate, to the income deriving from the do^vry, 
subject to the prescription of canon 570, § i,08 i.e., it is only when 
the constitutions of the latter institute require payment of the

05 Can. 550, §§ 1, 2. The account may be required outside the visitation.
00 Can. 551, § 1.
07 Coronata, op. cit., I, no. 577. However, according to Schonsteiner (op. cit., 

p. 304), only if the partial or total loss of the dowry is owing to negligence or mis
management on the part of the institute, must the latter make restitution accord
ing to the measure of its guilt; cf. Geser, op. cit., no. 675; Vermeersch-Creusen, 
op. cit., I, no. 700; Bastien, op. cit., no. 434. Even under this view, however, the 
institute would be obliged in charity to provide the departing religious with 
funds adequate to meet her immediate needs. Cf. S. C. de Religiosis, March 2, 
1924 (AAS, XVI, 165; Bouscaren, op. cit., I, 300). 08 Can. 551, § 2.
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expenses of die novitiate or there has been a mutual agreement 
between the institutes that payment of them will be made through 
the income from the dowry.60 After profession in the institute to 
which the religious has been transferred, the institute has the 
right to the dowry itself. If the transfer of the religious involves 
two monasteries of the same order, the dowry, from the very day 
of transfer, is the property of the institute to which the transfer 
has been made.70

552. The examination of the candidate’s motives. 1. At least 
two mondis in advance, the superioress of even exempt women 
religious must inform the local ordinary of the approaching 
admission of the candidate to the novitiate and to the profes
sion of both temporary vows and perpetual vows, solemn or 
simple.

2. The local ordinary or, if he is absent or otherwise prevented 
from acting, a priest delegated by him, at least thirty days before 
admission to the novitiate and before profession in the respective 
cases as indicated in the preceding paragraph, must carefully and 
without charge examine the motives of the candidate, without 
entering the papal enclosure; he must inform himself whether 
she has been subjected to duress or fraud and whether she under
stands what she is about; if he is fully satisfied ^regarding her 
proper motives and her freedom from duress and fraucbjie will 
permit the admission of the candidate to the novitiate or of the 
novice or professed to profession.71

If the local ordinary, though informed, fails to comply with the 
requirements of this canon, the superioress may proceed as if he 
had found the candidates properly disposed.72

The Holy See has condemned a custom, even though imme-
69 Vermeersch-Creusen, op. cit., I, no. 700; Coronata, loc. cit.; however, cf. 

Schafer, op. cit., no. 231; Beste, op. cit., on can. 551, § 2.
70 Can. 551, § 2. 71 Can. 552, §§ 1, 2.
72 Vermeersch-Creusen, op. cit., I, no. 703; Beste, op. cit., on can. 552, § 1. “Grave 

censent theologi morales omnem explorationem omittere: qui vero unam vel al
teram praetermiserit non existimatur per se gravis culpae reus.” Vermeersch- 
Creusen, loc. cit.
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morial, of charging a fee for this examination.73 This does not 
exclude a charge equivalent to the expenses of the journey.74 

The local ordinary’s authority is restricted, in virtue of this 
examination, to a veto based on his finding improper motives 
in the candidate or a lack of freedom of choice owing to compul
sion or fraud, and it is to the discovery of these dispositions that 
his examination must be limited.75

ARTICLE II 

The Training of Novick^. m 

Canons 553-571

Division. This article deals first with the circumstances of the 
inception of the period of the novitiate and the place in which 
that period is to be spent (can. 553 f.); it then takes up the condi
tions requisite for a valid novitiate (can. 555); then the inter
ruption of the novitiate (can. 556); next the government of the 
novitiate (can. 557-66); next the duties, rights and privileges of 
novices (can. 567); the property of novices (can. 568-71); and 
finally the termination of the novitiate (can. 571).

553-554. The inception and the place of the novitiate. The 
novitiate begins with the reception of the habit or in any other 
way prescribed by the constitutions.1 In the latter case the novi
tiate may begin by the official declaration of the admission pro
nounced by the competent superior.

554. 1. The novitiate house shall be erected according to the
73 Cf. S. C. de Religiosis, March 20, 1922 (AAS, XIV, 352; Bouscaren, op. cit., 

I, 300).
71 Creusen, Religieux, no. 155; Creusen-Gareschd-EUis, Religious, no. 190; 

Beste, op. cit., on can. 552, § 2.
75 Creusen, loc. cit.; Creusen-Garesch^-Ellis, loc. cit.; Coronata, Institutiones, 

I, n. 578.
xCan. 553. A special commission was established in the Sacred Congregation 

of Religious on January 24, 1944, to promote the proper training of novices. Cf. 
The Jurist, V (1945), 146 f.
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provisions of the constitutions; but, in the case of institutes 
approved by the Apostolic See, the latter’s permission is re
quired for it.2 In the absence of contrary provisions in the con
stitutions of an institute of diocesan approval, a novitiate house 
of the latter may be erected with only the permission of the local 
ordinary.3 The Apostolic authorization (beneplacitum') permit
ting the opening of an independent monastery belonging to a 
monastic congregation contains implicitly the requisite permis
sion for the erection also of a novitiate house, for which therefore 
a distinct permission is not required.4

2. If an institute has been divided into provinces, only for a 
serious justifying reason and with a special Apostolic indult may 
more than one novitiate house be erected in a province.  This 
prohibition does not prevent the erection of more than one novi
tiate house in an institute that has not been divided into prov
inces,  though, even in this case, if it is an institute approved by 
the Holy See, it needs a special Apostolic indult for the erection 
of every novitiate house. Moreover, institutes of diocesan ap
proval are not included within the prohibition of this paragraph. 
If it should happen, therefore, that such an institute were divided 
into provinces, the permission of only the local ordinary would 
suffice for the erection of more than one novitiate house in a 
province.  The transfer of a novitiate house from one place to 
another requires the intervention of the authority that granted 
the permission for its erection.

5

6

7

8
3. To the novitiate house and in the house of studies the supe-

2 Can. 554, § 1.
8 Beste, Introductio in Codicem, on can. 554, §1; cf. Bastien, Directoire 

canonique, no. 453.
< Vermeersdi-Creusen, Epitome, I, no. 706; Schafer, De religiosis, no. 235; Beste, 

loc. cit. 6 Can. 554, § 2.
® Vermeersch-Creusen, loc. cit.; Schafer, loc. cit.
1 Schafer, loc. cit.; Coronata, Institutiones, I, no. 583. Other authors, however, 

require in this case also a special indult of the Holy See.
® Bastien, op. cit., no. 450; Vermeersch-Creusen, loc. cit.
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rior shall assign only religious who are exemplary in their zeal 
for the observance of the rule.®

555. Conditions requisite for afralidinovitiate. 1. In addition 
to the requirements specified in canon 542, i°, for the validity 
of the novitiate, the following conditions also must be fulfilled 
under penalty of its invalidity:

i° The aspirant must have completed the fifteenth year of^ 
his age before commencing the novitiate.10 The fifteenth yearC^ 
is considered completed, in accordance with the rule of canon^ 
34, § 3, 30, 40, at the beginning of the day which immediately fol-K& 
lows the fifteenth birthday anniversary.

2 0 An entire and uninterrupted year must be spent in the no
vitiate.11 This entire year is also to be computed, in accordance 
with a response of the Interpreting Commission, according to the 
.rule of canon 34, § 3, 30, i.e., the day of admission is not to be 
counted, under penalty of the invalidity of the novitiate.12 More
over, when the year is continuous it is computed as in the calen
dar, whether it consists of 365 or 366 days.13 For example, if 
August 15, 1950, marked the day of admission into the novitiate, 
the continuous year would come to an end only at midnight be
tween August 15 and August 16, 1951.

30 The novitiate must be spent in a novitiate house,14 i.e., in 
a house legitimately erected as such in accordance with the pro- 
vision of canon 554, §1.

2. If the constitutions require a longer period of novitiate

0 Can. 554, § 3. 10 Can. 555, § 1, i°. 11 Ibid., 2°.
12 Code Commission, Nov. 12, 1922 (AAS, XIV, 661; Bouscaren, The Canon Law 

Digest, I, 301).
13Creusen, Religieux, no. 160; Creusen-Garesch^-Ellis, Religious, no. 196; 

Coronata, op. cit., I, no. 582; contra Augustine, Commentary, III, on can. 555, 
§ 1, 20. However, should there be question of a year that was not continuous 
owing to an interruption of the novitiate, for which can. 556, § 2, provides, the 
opinion of Augustine seems acceptable, i.e., 365 days could be considered as con
stituting the year even in a leap year; cf. Coronata, ibid., no. 582.

14 Can. 555, § 1, 30.
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(i.e., longer than one year), this additional period is not required 
for the validity of the novitiate unless the constitutions expressly 
declare otherwise.15 In regard to this additional period the In
terpreting Commission has by response declared that only in 
virtue of an Apostolic indult may this additional period be placed 
ahead of the year required by the general law in the first para
graph of this canon, i.e., the first year of the novitiate is the year 
required for the validity of the novitiate in the absence of an 
Apostolic indult. The Commission replied further in regard to 
this additional period required by the constitutions that the local 
ordinary may dispense from it only when an institute of diocesan 
approval is involved.16

15 Can. 555, § 2.
10 Code Commission, Feb. 12, 1935 (AAS, XXVII, 92; Bouscaren, op, cit., II, 

166).

Moreover, when the constitutions require a period of two years 
for the novitiate, the Sacred Congregation of Religious imposes 
the observance of the following norms:

1) The second year shall be observed as a true year of novitiate 
devoted chiefly to the spiritual training of the novices.

2) Although the novices may, during this second year, be em
ployed, if the constitutions permit, in the work of the institute, 
this employment must be reasonable, moderate, and adjusted to 
the program of training; the novices may not, for example, be 
employed to supply the want of teachers or of nurses.

3) In these employments, then, the novices shall always func
tion under the direction of a prudent and exemplary religious.

4) If the constitutions allow the novices to be sent outside the 
novitiate in the pursuance of these employments, this may be 
permitted, always for the purpose of contributing to the train
ing of the novices, not of supplying the lack of professed reli
gious.

5) For two months prior to their profession, the novices must 
live in the novitiate, free from these employments and from any

574



ADMISSION INTO RELIGIOUS INSTITUTE can. 556 

other which interferes with their immediate preparation for pro
fession.17

556. The interruption of the novitiate. 1. The novitiate is in
terrupted and must be recommenced and completed:

1) If the novice has been dismissed by the superior and has 
actually left the house.  This situation involves two conditions 
that must be verified simultaneously for the interruption of the 
novitiate, i.e., dismissal, with or without justifying reason, and the 
departure from the religious house. Only that dismissal effects 
this result which is the act of the superior who is competent to 
dismiss; unless the consitutions provide otherwise, considering 
the consequences, this should be a major superior.10 The depar
ture of the novice, to contribute to the interruption of the novi
tiate, must, in this case, be formal, i.e., the consequence of the 
dismissal. Departure from the precincts of the novitiate does not 
suffice,  and if the novice has left them before a revocation of the 
dismissal, the novitiate is not interrupted, provided the novice 
has not left the house.

18

20

21
2) If the novice has left the house without the permission of 

the superior and with the intention of not returning.  This situa
tion involves three conditions that must be verified simultane
ously for the interruption of the novitiate, i.e., departure from the 
house, lack of permission, and the intention of not returning. 
Hence departure with permission but with the intention of not 
returning does not suffice, or departure without permission but 
with the intention of returning, if the novice’s absence does not 
exceed thirty days. Moreover, to suffice for this consequence the

22

17 S. C. de Religiosis, Nov. 3, 1921 (AAS, XIII, 539; Bouscaren, op. cit., I, 302).
18 Can. 556, § 1. 10 Coronata, op. cit., I, no. 582; cf. can. 571, § 1.
20 “Domus autem religiosae nomine hic venit etiam ecclesia et aliae partes quibus 

clausura extenditur”—Coronata, loc. cit.; “Septa novitiatus sunt ea pars Domus 
novitiatus novitiis reservata et ab ea parte Domus, in qua degunt professi, segregata. 
Septa Domus aut Monasterii significat totum territorium intra clausuram.”— 
Schiifer, op. cit., no. 240.

21 Augustine, op. cit., Ill, on can. 556, § 1; Beste, op. cit., on can. 556, § 1.
22 Can. 556, § 1.
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intention of returning must be expressed in some external man
ner, otherwise it is not capable of producing an effect in the ex
ternal forum; if it is merely within the recesses of the novice’s 
mind, it does not suffice.

3) If the novice has remained outside the house for more than 
thirty days, no matter what the reason, even though he left with 
the permission of the superior and with the intention of return
ing to it.  The days constituting the absence in excess of thirty 
days, as required for the interruption of the novitiate, are reckoned 
in accordance with the norm of canon 32, § 1, i.e., as consisting of 
twenty-four hours computed continuously from midnight to mid
night. Absences for a part of a day, even if joined to an absence for 
part of a succeeding day, are not computed for this purpose,  no 
matter how often this occurs. Thirty-one completed days  of 
absence thus computed suffice for the interruption of the novi
tiate, even though the absences were not continuous and even 
if the reason for the absences justified them or even made them 
unavoidable.

23

24
25

2. If a novice, with the permission of the superior or under 
compulsion, has spent more than fifteen days, even though not 
continuous days, but not more than thirty days outside the pre
cincts of the house but under obedience to the superior, it is 
necessary and sufficient for the validity of the novitiate to supply 
the number of days thus spent outside the novitiate: if the absence 
does not exceed a total of fifteen days, the superior may require 
that the days of absence be supplied, but this is not necessary for

28 Can. 556, § 1.
24 Vermeersch-Creusen, Epitome, I, no. 708; Creusen, Religieux, no. 161; 

Creusen-Gareschd-Ellis, Religious, no. 200; Papi, Religious in Church Law, p. 
189; Coronata, op. cit., I, no. 582; Woywod, Commentary, I, 224; Schonsteiner, 
Grundriss des Ordensrechtes, p. 317. Other authors, however, hold a different 
opinion, according to which the days constituting the absence in excess of thirty 
days are to be considered as consisting of a period of twenty-four hours com
puted from moment to moment; cf. Bastien, op. cit., no. 446; Chelodi, op. cit., 
no. 268. Creusen has departed from the view of Vcrmeersch and adopted the latter 
view. This is the view also proposed as preferable in the English version of his 
work on religious. 25 Cf. Coronata, ibid., no. 583.
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the validity of the novitiate.2® As explained in our commentary 
on the preceding paragraph, parts of a day are not counted in 
computing the number of days of absence from the novitiate. 
A total of sixteen complete days of absence, even though the 
absence was not continuous, suffices and is required in order that 
their repetition be necessary for the validity of the novitiate. 
Absence merely from the precincts of the novitiate, if it is not 
absence from the house, is not counted in arriving at the total 
number of days absent whether in this paragraph or in the pre
ceding paragraph of canon 556.

3. Superiors must not grant permission to a novice to remain 
outside the precincts of the novitiate, except for a serious justify
ing reason.  A fortiori this prohibition affects absence not merely 
from the precincts of the novitiate but absence from the religious 
house. Relaxation would justify a moderate period of vacation 
(of less than sixteen days) in a rural house of the institute, 
but in the company of and under the direction of the master 
of novices.  Illness obviously justifies absence, though it does not 
prevent the operation of the first and second paragraphs of this 
canon if the absence exceeds thirty days or fifteen days respec
tively and if the illness caused the novice to be absent not merely 
from the precincts of the novitiate but also from the religious 
house in which the novitiate has been erected. Confinement to 
the infirmary of the house outside the precincts of the novitiate 
may, however, be disregarded so far as consequences interrupting 
the novitiate are concerned.

27

28

4. When a novice is transferred by the superiors from one 
novitiate house of the institute to another, the novitiate is not 
interrupted.  However, if the period of absence involved in the 
transfer exceeds fifteen or thirty days respectively, the conse
quences of the first and second paragraph of this canon apply.

29

30
20 Can. 556, § 2. 27 /bid,, § 3.
28 Creusen, Religieux, no. 161; Creusen-Garcschd-Ellis, Religious, no. 200.
20 Can. 556, § 4.
80 Code Commission, July 13, 1930 (AAS, XXII, 365; Bouscaren, op. cit., I, 
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If the novice is transferred to a novitiate of another institute, the 
novitiate is automatically ended and must be begun anew in the 
newly adopted institute.31 This is not true, however, of a transfer 
from the novitiate of one independent monastery belonging to a 
monastic congregation to the novitiate of another independent 
monastery belonging to the same monastic congregation.32

301). This reply dealt only with the interruption through an absence in excess 
of thirty days.

Schafer, op. cit., no. 241. 82 Beste, op. cit., on can. 556, § 4.
88 Can. 557. 84 Can. 558.
88 Vermeersch-Creusen, Epitome, I, no. 710. 80 Can. 559, § 1.
»7 Vermeersch-Creusen, ibid., no. 711; Beste, op. cit., on can. 559, § 1.

578

557-565. The government of the novitiate. Throughout the 
whole period of the novitiate, novices must wear the habit pre
scribed by the constitutions, unless special local circumstances 
determine otherwise.33 The neglect of this requirement does not 
affect the validity of the novitiate.

558. In institutes in which there are two classes of members, 
the novitiate made in preparation for membership in one class is 
not valid for membership in the other class.  Should a woman 
religious belonging to the class of choir sisters wish to become a 
member of the class of non-choir sisters in the same institute, she 
must make another novitiate in preparation for membership in 
the latter class, and at the end of it, make a new profession. Of 
course, a dispensation obtained from the Sacred Congregation 
of Religious might make this unnecessary.

31

35
559. 1. The training of the novices shall be entrusted to a mas

ter of novices, who shall be at least thirty-five years old, professed 
at least ten years from the date of his first profession, distinguished 
for prudence, charity, piety, and faithful observance of the rule, 
and, if the institute is a clerical institute, a priest.30 He must be a 
priest even in the case of the novices who, in a clerical institute, 
are preparing for the class of lay brothers.  In computing the 
age of the master of novices and the period of his profession, the  

37
*88
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periods specified must be complete in accordance with the norms 
of canon 34, § 3, 30.88

2. If it should seem advisable on account of the number of 
novices or some other adequate reason, the master of novices ~ 
should be given an associate immediately subject to him in all 
matters concerning the government of the novitiate: the associate 
shall be at least thirty years old, professed five years from the date 
of his first profession, and possessed of the other necessary and__ 
qualifying requisites.

3. Both the master of novices and the associate must be free 
from any office or occupation which might hinder them in the 
care and the direction of the novices.  It is certainly contrary to 
the intent of this norm to place the same religious over three 
classes of candidates: viz., the aspirants, the postulants, and the 
novices.

89

560. The master of novices and his associate shall be appointed 
in accordance with the constitutions and, if these fix a term of 
office for them, they shall not be removed from their charge 
within the period fixed, except for a serious justifying reason; 
on the other hand, both may be reappointed at the expiration of 
their term of office.40

561. 1. The .master of novices alone possesses the right and 
duty of supervising the training of the novices and only to him 
belongs the government of the novitiate; Jno one else, therefore, 
may intervene in these matters, under any pretext whatsoever, 
except tjiose superiors to whom the constitutions entrust this 
authority and except the visitaiorsT) Tn reference, however, toj 
matters affecting the house at large, the master of novices and 
the novices are subject to the governing authority of the local 
superior.41

The master of novices is superior of the novices in a broad sense,

»8 Goyeneche, “Consultationes” (CpR, VI [1925], 487 f.).
«0 Can. 559, §§ 2, 3. 40 Can. 560. <1 Can. 561, § 1.
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possessing dominative power over them, but he is not a religious 
superior in the canonical sense. Even in a clerical institute he 
does not possess jurisdiction.42 The master o£ novices determines 
the extent to which his associate shares his authority.

42 Cf. Coronata, op. cit., I, no. 585; Beste, op. cit., on can. 561, § 1.
48 Cf. Larraona, “Consultationes” (CpR, II [1921], 291 f.); Vermeersch-Creusen,

op. cit., I, no. 711. According to Creusen (Religieux, no. 165; Creusen-Garesch^- 
Ellis, Religious, no. 205), while the question of the correspondence of novices 
would be subject to the authority of the master of novices, the following matters 
would fall within the province of the local superior: free days, minor tasks to be 
performed outside the precincts of the novitiate; visits to the parlor, and discipline 
in the refectory. 44 Can. 561, § 2.

45 Coronata, loc. cit.; cf. can. 633, § 1. 40 Can. 562.
47 Pius XI, litt. apost. Unigenitus, March 19, 1924 (AAS, XVI, 133 f.).
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The distinction between matters pertaining to the government 
of the novitiate and those pertaining to the government of the 
house at large, sometimes very difficult to ascertain, can usually 
be drawn through mutual arrangement based on whatever cus
toms may prevail in the local house.43

2. The novice is subject to the authority of the master of nov
ices and of the superiors of the institute and he is obliged to obey 
them.44 This is an obligation founded, not on vows, since the 
novice has not yet made profession of vows, but on a quasi-contract 
to which he becomes a party on his entrance into the noviti
ate.45 *

562. It is a grave obligation of the master of novices to employ 
the utmost diligence in the continual supervision of the ex
ercises by which novices are trained for the religious life in con
formity with the constitutions and the provisions of canon 565.40 
This obligation is grave because “the perfection of the religious 
state can be neither acquired nor retained unless the foundation 
of all the virtues has been laid during the novitiate. . . . Let the 
novices (and the superiors) never forget that as the novices are 
during their novitiate, so they will be for the rest of their life.” 47

563. During the year of the novitiate the master of novices 
must present to the chapter or the major superior, in accordance
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with the constitutions, a report on the conduct of every novice.48

48 Can. 563. 40 Can. 564, § 1.
60 Creusen, Religieux, no. 166; Creusen-Garesch^-Ellis, Religious, no. 206; 

Bastien, op. cit., no. 460. Cf. Clement VIII, const. Cum ad regularem, March 19, 
1603, § 13 (Fontes, no. 189). 81 Beste, op. cit., on can. 564, § 1.

82 Can. 564, § 2. 83 Coronata, op. cit., I, no. 583.
84 Vermeersch-Creusen, op. cit., I, no. 712. 68 Can. 565, § 1.
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564. 1. The novitiate shall be separated, as far as possible, 
from that portion of the house inhabited by the professed re- j 
ligious in order that the novices shall not be brought into contact 
with the professed unless a special reason requires it and the per
mission of the superior or of the master of novices has been given 
for it.  Custom permits the presence of novices and professed re
ligious in church or chapel at the time of sacred functions and in 
the refectory at mealtime.00 Recreation with the professed on 
feast days seems not to violate this law but to be in accord with 
the exception permitted by it.

40

81
2. Separate quarters shall also be assigned the novices prepar

ing to be lay brothers,82 i.e., separate even from the quarters of 
the other novices,83 but this separation does not entail the rigor
ous adherence to detail as does that which prevents contact of nov
ices with the professed. In practice it is observed if a distinct 
place is assigned the novices preparing to be lay brothers in the 
church or chapel, the refectory, the recreation room, and the 
dormitory.84

565. 1. The year of the novitiate, under the direction of the 
master of novices, must have as its object the formation of the 
intellect and the will of the novice through the study of the rule 
and the constitutions, through pious meditation and continual 
prayer, through instructions on the vows and the virtues, and 
through suitable exercises the aim of which is to extirpate the / 
very germs of vice, to master the emotions, and to acquire virtue.  
A complete copy of the rule and the constitutions, not merely a 
summary of them, should be given the novices at the very begin
ning of the novitiate; only thus can a true picture be obtained by

85
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them of the entire organization of which they are about to become 
members.

2. Moreover, novices preparing to be lay brothers or lay sisters 
must be carefully instructed in Christian doctrine through a spe
cial conference given at least once a week.56

An instruction of the Sacred Congregation of Religious 57 re
quires that in every lay institute, of men religious and of women 
religious, all postulants and novices without distinction shall be 
given a course in Christian doctrine and that they shall be ad
mitted to profession only after their knowledge of it has been 
tested by previous examination, and shown thereby to be not 
merely a memorized list of the truths of religion but an intelli
gent grasp of them, marked by the ability correctly to explain 
them.

3. During the year of novitiate, novices must not be employed 
in preaching, the hearing of confession, or other external works 
of the institute, even inside the house, and they shall not devote 
themselves as to a task to the study of literature, of science, or 
of the arts.  Thus, as Pius XI states, “laying aside the study of 
any and every subject, the novices shall attend to this one purpose, 
namely, the practice of the interior life and the acquisition of the 
virtues.”  Nevertheless authors permit an hour a day on week 
days to be given to the study of the vernacular language, of Latin, 
of Greek, of music, of theoretical nursing, depending on the na
ture of the institute, and they justify this on two grounds: that the 
novices should be able to review knowledge already possessed in 
order not to lose it and that the superiors may have an opportunity 
of testing the talents and the diligence of the novices.00

58

59

58 Ibid., § 2.
57 S. C. de Religiosis, instr. Nov. 25, 1929 (AAS, XXII [1930], 28 f.; Bouscaren, 

up. cit., I, 280 £.). 68 Can. 565, § 3.
59 Pius XI, litt. apost. Unigenitus, March 19, 1924 (AAS, XVI, 133 f.).
00 Cf. S. C. de Religiosis, deer., Aug. 27, 1910 (AAS, II, 730). The entire program 

of studies in the canonical year of novitiate, including the study of sacred sciences, 
should not exceed an hour a day of private study on weekdays and 5 or 6 lectures 
a week by a qualified instructor. Cf. B. Frison, “Studies During the Canonical 
Novitiate,” The Jurist, XVII (1957), 287-322.
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Within the religious house novices preparing to be lay broth
ers may, in a subordinate capacity, perform all the duties of lay 
brothers but not to the extent of missing the exercises prescribed 
for them in the novitiate.01

566. Confessors for the novices. 1. The provisions of canons 
520-27 govern the matter of confessors for the novitiate in insti
tutes of women religious.02

2. For the novitiate in institutes of men, without prejudice to 
the privilege of canon 519: 03

10 There shall be one or more ordinary confessors, according 
to the number of novices, without prejudice, however, to the 
provision of canon 891,04 which forbids the master of novices or 
his associate to hear the confessions of novices unless the latter 
spontaneously request it in a particular grave emergency, e.g., 
not only the need of absolution because of a grave sin but also the 
desire for advice in the case of a grave temptation.05 In any event, 
however, the prohibition renders the absolution of the master of 
novices or of his associate unlawful, not invalid.

20 The ordinary confessors for the novitiate of clerical insti
tutes shall reside in the novitiate house itself; for the novitiate 
of lay institutes, they shall visit the novitiate house frequently to 
hear the confessions of the novices,00 i.e., two or three times a 
week.

30 Besides the ordinary confessors, other confessors shall be 
designated to whom the novices may freely have recourse in par
ticular cases; and when they do so, the master of novices must 
show no displeasure.07

40 At least four times a year the novices are to be given an 
extraordinary confessor to whom all shall present themselves,

01 Can. 565, § 3.
62 Can. 566, § 1. Cf. our commentary on can. 520-27.
03 Cf. our commentary on can. 519.
04 Can. 566, § 2, i°.
65 Schafer, op. cit., no. 249; cf. Papi, op. cit., pp. 64 f.
00 Can. 566, § 2, 2°. 07 Ibid., 30.
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at least to receive his blessing.08 In institutes of men, the extraordi
nary confessor of the novices may be a different priest on each 
of the four occasions on which the novices are required to present 
themselves to him.

567. The duties, rights, and privileges of novices. 1. Novices 
enjoy all the privileges and spiritual favors granted the institute.00 
Consequently even novices in lay institutes enjoy: (1) all the 
privileges of clerics enumerated in canons 119—23;  (2) all the 
indulgences, privileges, and other spiritual favors of the insti
tute; (3) the privilege of exemption in an exempt institute.  If 
novices die as novices, they are entitled to the same suffrages as 
the professed members of the institute.  The Interpreting Com
mission has responded that this rule must be observed, and that 
also of canon 578, 1 °, even though constitutions previously ap
proved by the Holy See decree otherwise; and if they do so decree, 
they are to be corrected and submitted to the Sacred Congrega
tion of Religious for new approval.

70

71

72

73

60 Can. 567, §1. 70 Cf. can. 614.
71 Cf. can. 615. 72 Can. 567, § 1.
7»Code Commission, Oct. 16, 1919 (AAS, XI, 477; Bouscaren, op. cit., I, 304).
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A novice in danger of death may, however, be permitted to 
make profession before the termination of the novitiate under 
the following conditions laid down by the Sacred Congregation 
of Religious: (1) the novitiate must have been properly begun in 
accordance with the norms of canon law; (2) the profession must 
be received by a superior but not necessarily by the major supe
rior to whom the constitutions assign the reception of profession 
at the end of the novitiate; the superior of the house of novitiate 
may act, as well as his delegate and the delegate of the major supe
rior; (3) the formula of profession shall be the same as that in ordi
nary use for profession made at the end of the novitiate and it is 
to be made without the designation of a fixed term or of per
petuity; (4) the profession has no other effect than to entitle the 
novice to share in all the indulgences, suffrages, and graces to 60 * * *
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which professed religious of the respective institute are entitled 
and, in addition, to a plenary indulgence in jubilee form. Hence, 
if the novice who has been thus permitted to make a profession 
dies without making a will, the religious institute has no claim 
on the novice’s property; if the novice survives, he has the same 
standing as if he did not make the profession: he may leave the 
community as any other novice; he may be dismissed as any other 
novice; he must complete the year of novitiate and, if he per
severes to the end of it and is accepted for profession, he musi 
make profession also as any other novice.74

2. Novices must not be promoted to orders during the noviti
ate.70

568-570. The property of novices. If a novice in any way re
nounces, during the novitiate, his benefices or his property or 
assumes any obligation affecting them, the renunciation or the 
obligation is not only unlawful but is automatically invalid.70

The renunciation of property that is forbidden in this canon 
is its gratuitous surrender.77 But small sums given to the poor or 
occasional manual stipends offered for Masses for the faithful 
departed seem not forbidden.78 Obviously, investment of prop
erty is not forbidden or its sale for fair value.70 The “obligation” 
that the novice is forbidden to incur as a burden on his property 
extends to all contracts the effect of which endangers the novice’s 
property rights, e.g., mortgage, pledge, the promise of future re
nunciation. The term “benefice,” which the novice is forbidden 
in this canon to renounce, is to be understood in accordance with 
the definition of canon 1409.

569. 1. Before the profession of simple vows, temporary or 
perpetual, the novice must cede, for the whole period during 
which he will be bound by simple vows, to whomever he wishes 
the administration of his property, freely designating at the same 

74 S. C. de Religiosis, decr.-resp., Dec. 30, 1922 (AAS, XV [1923], 156; Bouscaren,
op. cit., I, 306); Geser, op. cit., no. 740.

70 Can. 568.
78 Cf. Coronata, op. cit., I, no. 587.

78 Can. 567, § 2.
77 Papi, op. cit., p. 251.
70 Papi, loc. cit.
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time, unless the constitutions provide otherwise, the use to which 
his property is to be put and the purposes to which the income 
from it is to be allocated.80

is to be given to N.N.; the sum of to N.N.;
3) my house is to be occupied by N.N. at a rent of
4) my administrator, N.N., is to give a yearly account of his transactions to 
N.N.; 5) I hereby reserve the right to make any changes that I deem necessary 
in the foregoing provisions; date; signature. Cf. Geser, op. cit., no. 747.

82 Cf. Coronata, op. cit., I, no. 587; Beste, op. cit., on can. 569, § 1; cf. Creusen, 
Religieux, no. 176; Creusen-Gareschd-Ellis, Religious, no. 217.

83 The first profession of the members of the Society of Jesus and of the Sisters 
of the Sacred Heart is, in virtue of Apostolic privilege, perpetual.

84 Code Commission, Oct. 16, 1919, IX (AAS, XI, 478; Bouscaren, op. cit., I, 304).

The cession of administration for which this paragraph pro
vides is to be made in such a way that it will extend over the 'whole 
period covered by the vows.81 It must precede first profession 
whether this is temporary 82 or, by privilege, perpetual.83

Absolute freedom is enjoyed by the novice in naming his ad
ministrator, and he is under no obligation to consult any superior 
in this respect. On the other hand, the religious institute may be 
named administrator, if it is willing to accept the responsibil
ity.

In regard to the designation of the purposes to which his prop
erty and its income are to be devoted, the novice’s freedom is 
limited by provisions contained in the constitutions of the insti
tute, even though the latter were approved prior to the promulga
tion of the Code and even though they entirely deprive the novice 
of this right.84 In the absence of such restraint, however, the 
novice is permitted to allocate his property and its income to the 
service of any person he may choose, including the institute and

80 Can. 569, § 1.
81 The following form may be used: I, the undersigned N.N., make the fol

lowing provisions for the period during which I shall be bound by simple vows 
in the religious institute of:
1) I cede to N.N. the administration of my property, which consists of the fol
lowing:

2) the annual income of which is to be allocated as follows: the sum of
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even himself, to the extent that he may direct that the income be 
added to his capital.85

2. If this cession and disposal have been omitted because the 
religious possessed no property, the cession and disposal shall be 
made as required in the first paragraph of this canon even after the 
profession of simple vows if property is then acquired, or it shall be 
repeated to make provision for additional property then ac
quired.  The cession and disposal already made cannot be 
changed to affect property then owned except in accordance with 
the provisions of canon 580, § 3.

80

3. Before the profession of temporary vows, a novice in a reli
gious congregation shall freely dispose by will of all the property 
which he owns or may come to own in the future.87

With the exception of wills in favor of a pious cause (such 
wills being valid in canon law and binding in conscience even 
though not valid in civil law), the will prescribed by canon 569, 
§3, is a will valid according to secular law, and none other. 
Therefore, except as concerns bequests to pious causes, the will, 
if invalid in civil law, is equally invalid in canon law. “If the 
testator dies leaving only such a will he dies intestate even in 
the eyes of the Church, except as provided in canon 1513.” More
over, in making a will that is valid in civil law (whether a re
writing of a will already made or an entirely new one) “no per
mission of the Apostolic See is required and the freedom of the 
testator is in no way restricted.’’88

The obligation of making the will must be fulfilled even though 
the novice owns no property and has no expectation of ever own
ing any; in this case, he may direct his executor to divide his 
eventual estate into a determined number of portions, equal 
or otherwise, to be distributed among the beneficiaries designated 

e» Coronata, op. cit., I, no. 587; Beste, op. cit., on can. 569, § 1. Cf., Creusen, 
Religieux, no. 176; Creusen-Garesch£-Ellis, Religious, no 217.

«0 Can. 569, § 2. 87 Can. 569, § 3.
88 S. C. de Religiosis, Reply (Private), March 26, 1957; Gutierrez, CpR, XXXVII 

(1958), 56.
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in the will.80 In the designation of beneficiaries the novice must 
be left absolutely free.

570. 1. Nothing can be exacted for the expenses of the postu
lancy or of the novitiate except what the constitutions may 
prescribe for food and clothing or what explicit agreement 
determined on the same basis at the beginning of the postulancy 
or the novitiate.

2. Whatever the aspirant brought with him and has not been 
consumed by use must be returned to him if, instead of making 
profession, he leaves the institute.00

571. Termination of the novitiate. 1. The novice may freely 
leave the institute or he may be dismissed, according to the con
stitutions, by the superiors or the chapter for any justifying rea
son; and the superior or the chapter is not bound to reveal to him 
the reason for his dismissal.01 If the constitutions do not deter
mine to whom the right of the dismissal of novices belongs, it 
seems to be reserved to the major superiors.

Dismissal without a justifying reason or for an evidently un
just reason, e.g., personal dislike, untrue charges, is surely un
lawful and, if not invalid, at least rescissible, for the rescission of 
which the novice may have recourse to the superior general and 
to the Holy See.02

2. When the novitiate comes to an end, if the novice is judged 
qualified, he shall be admitted to profession; otherwise he shall be 
dismissed; but if there is doubt as to his fitness, the major superior 
may prolong the period of the novitiate in his case but not be
yond six months.03 An acquired right seems thus accorded to a 
novice who is judged qualified, i.e., the right of admission to 
profession.04 The superior may prolong the period of the noviti
ate for six months even at the end of the second year of novitiate

so Geser, op. cit., no. 755; Creusen, Religieux, no. 176; Creusen-Garesch6-Ellis, 
Religious, no. 218. 00 Can. 570, §§ 1, 2.

01 Can. 571, § 1. 82 Coronata, op. cit., I, no. 587, 40.
os Can. 571, §2.
o< Coronata, op. cit., I, no. 588; Bastien, op. cit., no. 474.
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required by the constitutions of some institutes.05 The rules gov
erning the interruption of the novitiate are not applicable to the 
six months of prolonged novitiate in all their rigor, and certainly 
not under the penalty of the invalidity of the profession.06

3. Before a novice takes his vows, he shall make a retreat of at 
least eight full days.07

chapter in

Religious Profession

Canons 572-586

Division. This chapter treats first of the law affecting the req
uisites for valid profession (can. 572-74); then of the act of 
profession itself (can. 575-77); then of the rights and the obliga
tions of a religious who has made temporary vows (can. 578); then 
of the effects of profession (can. 579-85); and finally of the valida
tion of an invalid profession (can. 586).

Preliminary concepts. Religious profession in the strict sense 
involves a giving and a receiving: a giving of oneself to the serv
ice of God through the profession in an approved institute of the 
vows of poverty, chastity, and obedience; and an acceptance of the 
offer in behalf of the institute by duly constituted authority 
within it. It is thus both a quasi-contract between the religious 
and God, legally recognized by the Church, and a bilateral con
tract between the religious and the institute.1 The offer, the ac
ceptance, and the profession of vows are necessary and inseparable 
elements of religious profession, resulting in a series of mutual 
rights and obligations affecting the religious and the institute. 
According as the vows professed are solemn or simple, temporary

05 Bastien, loc. cit. 80 Coronata, loc. cit. 87 Can. 571, § 3.
1 Cf. Coronata, Institutiones, I, n. 589; Schafer, De religiosis, no. 263; Creusen, 

Religieux, no. 180; Creusen-Gareschd-Ellis, Religious, no. 222; Beste, Introductio 
in Codicem, animadversion preceding commentary on can. 572.
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or perpetual, so is the profession solemn or simple,2 temporary 
or perpetual.

572-574. The requisites for valid profession. 1. For the va
lidity of every profession the following requisites must be ful
filled:

10 The candidate must have reached the lawful age as required 
by canon 573/ i.e., for the profession of temporary vows, sixteen 
years completed; for perpetual profession, twenty-one years com
pleted.

2° He must be admitted to profession by the lawful superior 
specified in the constitutions.4 Admission to profession means the 
giving of the consent entitling the aspirant to make vows; it is 
not the same as the act of receiving the vows; the constitutions 
may designate the incumbents of different offices as the superiors 
competent for these two diverse acts. In the act of consenting to 
the aspirant’s temporary profession the superior authorized by 
the constitutions must obtain the consent of either his council 
or the chapter, as the constitutions shall direct, but only the coun
sel of either council or chapter respectively when giving his con
sent to the aspirant’s perpetual profession.5

30 The profession must have been preceded by a valid noviti
ate completed in conformity with canon 555.

40 The profession must be free from violence, grave fear, and 
fraud.

50 It must be made in express terms.® In the absence of a 
definite formula, any words suffice, even a sign, that adequately 
convey the intention of the aspirant; the formula need not be 
signed unless the constitutions require it, or make explicit men-

2 Cf. our commentary on can. 488. • Can. 572, § 1, 1°.
* Ibid., 20.
8 Cf. can. 575, § 2; however, it is the consent of the council or of the chapter 

respectively that is required by the superior in giving his consent to the per
petual profession of a religious who has been transferred from one religious in
stitute to another in conformity with can. 634; cf. Code Commission, July 14, 
1922 (AAS, XIV, 528; Bouscaren, The Canon Law Digest, I, 325).

« Can. 572, § 1, 3°-5°.
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tion of the three vows, unless the constitutions make provision 
for it.7

6° It must be received by the superior authorized by the con
stitutions or his delegate.8 For the validity of the profession, the 
bishop or his delegate must act in this capacity if only they are 
authorized, without mention of a superioress, in the constitutions 
of congregations of women religious approved by the Holy See; 
in this case, the bishop or his delegate acts in the name of the 
superioress.9 Unless the constitutions limit the power of delega
tion, the superior authorized by them for the reception of pro
fession can delegate this authority to any priest he may choose.

2. For the validity of perpetual profession, solemn or simple, 
it is required that it be preceded by temporary simple profession 
in accordance with the requirement of canon 574.10

573. Every candidate for religious profession must have com
pleted for temporary profession the sixteenth year of his age; for 
perpetual profession, solemn or simple, the twenty-first year of 
his age.11

574. 1. In every order of either men or women and in every 
congregation with perpetual vows, the profession of perpetual 
vows, solemn or simple, must be preceded, without prejudice to 
the exception made in canon 634, by the profession of simple vows 
which the novice, on the completion of his novitiate, shall make 
in the novitiate house itself; unless the constitutions require an
nual profession, this profession shall be valid for three years, or 
for a longer period if the aspirant requires more than three years 
to attain the age prescribed for perpetual profession.  A tempo
rary profession valid for three years is not obligatory in institutes 
the vows of which are not perpetual; and this is the case in an 
institute in which the formula of the vows contains a clause simi-

12

7 E.g., the Cistercians merely say: “Pater, promitto tibi obedientiam usque ad 
mortem**  8Can. 572, § 1, 6°.

»Code Commission, Mar. 1, 1921 (AAS, XIII, 178; Bouscaren, op. cit., I, 306).
Can. 572, § 2- An exception to this rule is found in can. 634.

11 Can. 573. Concerning candidates for profession who are obliged to military 
service, cf. Scholion at the end of this chapter. 12 Can. 574, § 1.
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lar to the following: . as long as I live in the congregation”
(“. . . donee in congregatione vivam”), which indicates that 
as soon as the religious leaves the institute he is automatically re
leased from his vows, even though he leaves because dismissed.13

18 Code Commission, Mar. i, 1921 (AAS, XIII, 177; Bouscaren, op. cit., I, 308).
14 Cf. Vermeersch-Creusen, Epitome, I, no. 726.
15 Beste, op. cit., on can. 574, § 1. This temporary profession is not required in 

virtue of a privilege in the Society of Jesus or in the Congregation of the Sisters 
of the Sacred Heart

10 Can. 574, § 2. 17 Coronata, op. cit., I, no. 592.
18 Vermeersch-Creusen, op. cit., I, no. 726.
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Temporary profession thus required precedent to perpetual 
profession is valid for three years or for the period which the law 
requires to be specified in the profession of the aspirant who needs 
a longer period than three years to attain the age required for 
perpetual profession.

When the constitutions require annual profession, the aspirant 
makes his temporary profession for one year, renewing it twice 
or, if necessary because of a lack of the age required for perpetual 
profession, even of tener.14

Profession if made outside the house of the novitiate is unlaw
ful, but not invalid. If the novice was transferred, in accordance 
with canon 556, § 4, from one novitiate house to another of the 
same institute, he can make his profession in either of them.16

2. The lawful superior can prolong the period of temporary 
profession, not however beyond another three years, the religious 
meanwhile renewing his temporary profession.10 Prolongation 
of the period can be made only for a justifying reason. The total 
prolongation must not exceed a period of three years, though it 
may consist of several prolongations aggregating that total pe
riod.17 The expiration of any such period of prolongation need 
not be awaited if the superior wishes in the meantime to admit the 
aspirant to profession.18 It is probable that a prolongation totaling 
three years may be added to the period in excess of three years 
for which temporary profession was made in the first instance by
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one whose age required temporary profession for that extended 
period.10

10 Coronata, loc. cit.; contra Vermeersch-Creusen, loc. cit., Bastien, Directoire 
canonique, no. 491, and others. 20 Can. 575, § 1.

21 Vermeersch-Creusen, op. cit., I, no. 727; Chelodi, De personis, no. 273; Papi, 
Religious in Church Law, pp. 277 f.; Beste, op. cit., on can. 575, § 1. Temporary 
vows taken on February 29 expire on February 28 and not March 1, in case 
February has only twenty-eight days in the year in which the vows expire.
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575“577*  Th6 act profession. 1. When the period of tem
porary profession has expired, the religious, in accordance with 
canon 637, must either make his perpetual profession, solemn or 
simple, in accordance with the constitutions, or return to the 
world; however, if he is judged not worthy of perpetual profes
sion, he may be dismissed by the lawful superior even during the 
period of temporary profession in conformity with the provisions 
of canon 647.20 The period of temporary profession contemplated 
in this paragraph is determined in accordance with the provisions 
of canon 574, §§ 1,2. The date of their expiration is computed in 
accordance with the norm of canon 34, § 3, 50, i.e., the date is the 
same as that on which the temporary profession was made, and 
perpetual profession may be made at any hour of this entire re
curring anniversary day, commencing with the first minute after 
midnight of the preceding day and ending with midnight of the 
anniversary. But since the computation reckons from day to day, 
and not from moment to moment, the religious remains bound by 
temporary vows throughout the portion of the day that precedes 
his perpetual profession, in spite of the fact that the latter may 
occur later in the day than the hour at which temporary pro
fession took place. The religious is thus not without vows at any 
time during that day.21 On the other hand, the religious is free to 
leave the institute at the very first moment of the day on which his 
temporary vows expire through the benefit of the maxim that a 
day begun is considered completed (“dies incepta pro completa 
habetur”). But until he chooses to leave, he is bound throughout 
that day by his vows.
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2. The vote of either the council or the chapter for admission 
to first temporary profession is deliberative; for the subsequent 
perpetual profession, solemn or simple, it is only consultative.  
The council or chapter has a controlling voice when the tempo
rary profession is the first temporary profession; the competent 
superior does not need even their advice for subsequent tempo
rary professions necessary because of annual profession required 
by the constitutions or because he has prolonged the period of 
temporary profession for the individual aspirant.

22

23
If a religious, man or woman, becomes insane during the period 

of temporary profession, he cannot be dismissed at its expiration, 
even if the insanity is incurable.24

576. 1. In the making of religious profession the rite pre
scribed by the constitutions must be observed.  Profession need 
not necessarily be made in the church or the chapel. It may be 
made even in the chapter room or any other room, without wit
nesses, provided the competent superior or his delegate is present 
to receive it. If it is made during Mass . . the celebrant who is 
to receive the profession, after having consumed the precious 
blood and after the recital of the Confiteor, the Misereatur, and 
the Indulgentiam, turns toward the candidates, holding in his 
fingers the sacred host. Each candidate reads aloud the formula 
of profession and thereupon receives the Blessed Sacrament.”  
This is the ceremony commonly employed when profession oc
curs during Mass. However, it may occur also immediately after 
the first Gospel.  Only if the constitutions expressly require for

25

20

27
22 Can. 575, § 2. Cf. our commentary on can. 105, i°.
23 Beste, op. cit., on can. 575, § 2.
2*  S. C. de Religiosis, dubium Feb. 5, 1925 (AAS, XVII, 107; Bouscaren, op. cit., 

I, 309). Definite rules govern the admission to profession of aspirants bound by 
secular law to render military service. Cf. S. C. de Religiosis, deer. Inter reliquas, 
Jan. 1, 1911 (AAS, III, 37 f.; Bouscaren, op. cit., I, 106). Cf. S. C. de Religiosis, 
resp. July 15, 1919 (AAS, XI, 321; Bouscaren, op. cit., I, 105). Cf. S. C. de Religiosis, 
resp. Nov. 30, 1919 (AAS, XII [1920], 73; Bouscaren, op. cit., I, 109).

25 Can. 576, § 1. 20 S. R. C., Aug. 14, 1894 (Decreta authentica, no. 3836).
27 Creusen, Religieux, no. 189; Creusen-Gareschd-Ellis, Religious, no. 234. 

Cf. Bastien, op. cit., no. 493.
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validity the observance of the ceremonies prescribed by them for 
the act of profession, do they produce this effect.28 It is prescribed 
that in institutes of nuns, ceremonies implying the perpetuity 
of the religious state shall be reserved for the act of solemn pro
fession,20 though the blessing of the ring and the veil and other 
similar customary ceremonies used for the act of temporary pro
fession are not forbidden, if the implication of perpetuity is not 
involved in them.30 This norm should serve also as a practical 
guide for institutes whose members make final profession with 
simple vows.31

2. The written formula of the profession must be signed by the 
religious who made profession and also by at least the competent 
person before whom it was made, and it must be preserved in 
the archives of the institute. In addition to this, in the case of 
solemn profession, in accordance with the provision of canon 470, 
§ 2, the superior who receives the profession must notify the parish 
priest of the parish in which the religious who made profession 
was baptized,32 and the latter must enter the information at once 
in his parish register of baptisms.33

577. 1. When the period for which the vows have been taken 
has expired, there must be no delay in renewing them.  The reli
gious shall not remain without vows even for an instant, though 
if such misadventure should occur because of negligence or even 
of malice, it would not affect the validity of the subsequent pro
fession.

34

35
2. For a justifying reason, however, the superior may allow 

28 Coronata, op. cit., I, no. 591, 50.
20 S. C. de Religiosis, resp. July 19, 1919 (AAS, XI, 323). The temporary pro

fession may be made in the chapter room.
30 Creusen, loc. cit.; Creusen-Gareschd-EIlis, loc. cit.; Papi, op. cit., p. 277.
31 Beste, op. cit., on can. 576, §1.  Can. 576, § 2.32
33 In the case of persons baptized in Russia, the notification shall be sent to the 

Pontifical Commission for Russia. Cf. decree of the Sacred Oriental Congregation, 
July 13, 1928 (AAS, XX, 260; Bouscaren, op. cit., I, 259).

34 Can. 577, § 1. The method of computing the date of expiration has been ex
plained in our commentary on can. 575, § 1.

33 Beste, op. cit., on can. 577, § 1. 
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the renewal of temporary vows to be somewhat anticipated but 
not by more than a month.30 The anticipation of perpetual pro
fession is not permitted, under penalty of invalidity.

When temporary profession is renewed in anticipation it be
comes effective only when the previous temporary profession ex
pires.37

Justifying reasons for the anticipation of temporary profession 
would be, e.g., the opportunity of profession afforded by a solemn 
feast or the conclusion of the community’s retreat.38

578. The rights and the obligations of a religious in tempo
rary vows. They who have taken temporary vows as prescribed 
in canon 574:

10 Enjoy the same indulgences, privileges, and spiritual favors 
as the professed of solemn or simple perpetual vows and, in case 
of death, the same suffrages.30

2° They are similarly obliged to observe the rule and the con
stitutions, but in institutes in which the obligation of choir duty 
exists, they are not bound by the law requiring the private recita
tion of the Divine Office unless they are in sacred orders or the 
constitutions expressly prescribe it.

30 They do not enjoy voting capacity (vox activa) or eligibility 
for office (vox passiva) unless the constitutions expressly prescribe 
otherwise. However, the seniority requisite for either is computed 
from the first profession if the constitutions are silent on this 
point.40

579-585. The effects of profession. Simple profession, both 
temporary and perpetual, renders actions opposed to the vows 
illicit, but not invalid unless it is otherwise expressly stated; 
solemn profession renders such actions invalid if they are subject 
to nullification.41

8° Can. 577, § 2. 87 Vermeersch-Creusen, op. cit., I, no. 728.
88 Beste, op. cit., on can. 577, § 2.
89 Cf. Code Commission (as cited in our commentary on can. 567, § 1), Oct.

16, 1919, no. 8 (AAS, XI, 477; Bouscaren, op. cit., I, 304). 40 Can. 578.
41 Can. 579. By a privilege of the Holy See, the simple vow of chastity of 

scholastics and coadjutors in the Society of Jesus renders a subsequent marriage 
invalid.
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The fundamental distinctive characteristic of solemn vows is, 
as canon 1308 affirms, recognition of them as such by the Church. 
Canon 579 establishes another distinctive characteristic deriving 
from their effect.

580. 1. Every professed religious under simple profession, 
whether of temporary or of perpetual vows, retains, unless the 
constitutions declare otherwise, the ownership of his property as 
well as the capacity to acquire ownership of other property, with
out prejudice, however, to the provisions of canon 569,   i.e., on 
the condition that before profession the novice cedes the adminis
tration of his property to another designated by him and indicates 
the use to which his property or its income is to be devoted. It 
is, therefore, only radical ownership that is reserved to the reli
gious during the time of his profession.  Consequently, the reli
gious is forbidden to give this property away except by his last 
will; an attempt on his part to do so would be unlawful. More
over, even to modify his arrangements concerning the administra
tion of his property he needs the permission of his superiors as 
provided in the third paragraph of canon 580.

42*

48

44

42 Can. 580, § 1.
42 Coronata, op. cit., I, no. 593. The capacity to acquire ownership enables the 

professed religious to add to his capital gifts of any kind derived from the living 
or under a will, and to accumulate for himself through the activity of his ad
ministrator the income from his property.

44 Cf. Schafer, op. cit., no. 270; Schbnsteiner, Grundriss des Ordensrechtes, p.
437- 48 Can. 580, § 2.

40 The beneficiary of income derived by a religious from military service is
the institute, if the religious was bound by vows during the time of military
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2. But whatever a religious acquires by personal industry or 
by gift conferred in consideration of his status as a religious, be
longs to the institute.45 * * Income derived from personal industry 
includes, e.g., Mass stipends and remuneration for preaching, 
writing, teaching, and nursing. There exists a presumption, in the 
absence of clear evidence that the donor wished to benefit the reli
gious personally, that gifts are made to him in consideration of his 
status as a religious.40
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3. Concerning the cession or the disposition of property for 
which canon 569, § 2, provides, a modification is allowed the reli
gious but not on his own authority, unless the constitutions permit 
it, but only with the permission of the superior general or, if 
the religious is a nun, of the local ordinary and, if the monastery 
is subject to regulars, of the regular superior; the modification 
must not be made, in any event, at least in a notable part of the 
income involved, in favor of the institute, and even as to that 
part it would become ineffective at the departure of the religious 
from the institute.  One-fourth of the income would not be con
sidered a notable part; one-half would be and very probably also 
one-third.

*47

48

service. S. C. de Religiosis, resp. Mar. 16, 1922 (A AS, XIV, 196; Bouscaren, op. cit., 
I, 311). Cf. also Goyeneche, “Annotationes” (CpR, IV [1923], 34).

47 Can. 580, § 3. 48 Coronata, op. cit., I, no. 593.
40 Can. 581, § 1.
00 Vermeersch-Creusen, op. cit., I, no. 736; Beste, op. cit., on can. 581, § 1.

Authors try to extend the right of choice of a beneficiary afforded by this paragraph 
of can. 581 to property not actually possessed by the religious. This may be con
ceded in regard to property to which the religious has a vested (acquired) right, 
but not to other property, even to a paternal inheritance, unless the father was 
obliged by law to leave a certain share of his estate to his children, an obligation 
that does not exist generally in the United States. Cf. Coronata, op. cit., I, no. 
593» P- 7^3’ Beste, loc. cit.: Vermeersch-Creusen, loc. cit.; Creusen, Religieux, 
no. 199: Creusen-Gareschd-Ellis, Religious, no. 249.

581. 1. A religious under simple profession cannot validly re
nounce the right of the ownership of his property until sixty days 
before solemn profession, but, under the condition of his forth
coming solemn profession, he must, within that period, renounce 
all property actually owned by him in favor of whomsoever he 
chooses, without prejudice to particular indults granted by the 
Holy See  permitting a religious to retain the ownership of his 
property even after he has taken solemn vows. If the religious 
neglects this choice of a beneficiary, the institute or, in the case of 
an institute that cannot own property, the Holy See automatically 
becomes the owner of his property at the moment of his solemn 
profession.

49

50
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2. Immediately after the profession, all the formalities requi
site in the secular law for the effectiveness of the conveyance must 
be executed.51

582. The beneficiary of property given to a religious of solemn 
vows after his solemn profession is, again without prejudice to 
particular indults of the Holy See: (1) the order or the province 
or the religious house, according to the constitutions, if the order 
is capable of ownership; 2) otherwise, the Holy See.  Religious 
under solemn vows cannot retain even radical ownership of their 
property or the right to acquire the ownership of property. Prop
erty that comes into their hands is controlled by the absolute 
principle that whatever a monk acquires he acquires for the in
stitute (or the Holy See) {quidquid monachus acquirit monasterio 
[vel Sanctae Sedi] acquirit). By contrast, religious under simple 
vows acquire for the institute only that property which comes 
into their hands through the exercise of their personal industry 
(industria sua) or in consideration of their status as religious 
(intuitu religionis).

52

Orders incapable of ownership, e.g., the Order of Friars Minor 
and the Capuchins, acquire ownership for the Holy See, but they 
are entitled to its use and income.

583. Religious under simple vows in religious congregations 
are not allowed: (1) to give away gratuitously by a voluntary con
veyance the ownership of their property; (2) to alter the will 
made in accordance with canon 569, § 3, without the permission 
of the Holy See or, in an emergency in which there is no time to 
consult the Holy See, of the major superior or, if even he cannot 
be consulted, of the local superior.  Acts contrary to these pro
hibitions would be unlawful but not invalid. They are relevant 
only in the case of congregations of simple vows  and of nuns 
who by privilege take only simple vows.  The restriction of this

53

54
55

01 Can. 581, § 2. 82 Can. 582.
53 Can. 583. No permission is needed to change a will that is invalid civilly.
84 Larraona, “De paupertate simplici” (CpR, II [1921], 105, note).
»5 Coronata, op. cit., 1, no. 593, i°.

599



can. 584 THE SACRED CANONS

canon does not forbid conveyance through a fair bargain (titulo 
oneroso) with adequate compensation, but since the religious has, 
in compliance with canon 569, § 1, ceded the administration of 
his property, the conveyance would be arranged by his administra
tor, who might also be instructed in the document appointing 
him to make small donations justified by piety, charity, or grati
tude.50

In regard to the modification of the will made prior to simple 
profession, authors say that permission is not needed for it if the 
beneficiary under it has predeceased the testator or even if scandal 
would result from favor thus shown by a religious to a person of 
notoriously unsavory reputation. Moreover, the following acts 
are held not to constitute modification within the contemplation 
of this canon: the annexing of a ratifying or an explanatory codi
cil; and the execution of a new will substantially the same as the 
previous will, an act made necessary owing to the fact that the 
latter was obscure or, because lacking in proper formalities, in
valid.57

584. After one year from the making of any religious pro
fession, all parochial benefices become vacant; other benefices 
become vacant three years after the first profession.58

585. By perpetual profession, solemn or simple, a religious 
automatically ceases to belong to the diocese which he had as a 
non-religious,50 even though his institute should be one of only 
diocesan approval with houses in only one diocese.00

Canon 115 is more precise than canon 585 in describing this 
effect of perpetual profession. The former canon definitely indi
cates that the loss of a diocese means excardination from a diocese. 
The less precise language of canon 585 has led to an accepted

66 Cf. Augustine, op. cit., Ill, on can. 583; Bastien, op. cit., no. 543; Creusen, 
Religieux, no. 195; Creusen-Gareschd-Ellis, Religious, no. 243.

57 Cf. Bastien, op. cit., no. 544; Creusen, Religieux, no. 195; Creusen-Gareschd- 
Ellis, Religious, no. 243; Schafer, op. cit., no. 271. 66 * 68 Can. 584.

®® Can. 585. Cf. our commentary on can. 115; 964, 40.
eo Augustine, op. cit., Ill, on can. 585; Coronata, op. cit., I, no. 593, 40.
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belief that religious in temporary vows who were not tonsured 
at the time of their admission to the religious institute have a 
claim on the bishop of the diocese in which previous to their 
admission they had a domicile. From this belief, the conclusion 
is then logically reached that if the religious in minor orders 
returns to the world at the expiration of his temporary vows, it 
is the aforesaid bishop who must receive him as a cleric. By first 
tonsure, such a religious is ascribed to the religious institute; by 
it he is not incardinated in any diocese.

586. The validation of an invalid profession. 1. A religious 
profession invalid because of an external impediment is not 
validated by subsequent acts but only by a sanation granted by the 
Apostolic See or a renewal of the profession following upon the 
discovery and the removal of the impediment.  An external im
pediment, as contrasted with an internal impediment, is one that 
can be proved in the external forum, e.g., deriving from the in
competence of the superior admitting the aspirant to profession 
or receiving his profession arising, e.g., from the invalidity of the 
superior’s appointment; or, based on some disqualification of the 
aspirant himself because, e.g., of the invalidity of his novitiate 
or the interruption of it, of his lacking the requisite age, or of 
fraud or duress practiced on him.02

61

Subsequent acts which this paragraph of canon 586 deprives of 
validating effect are, e.g., the wearing of the religious habit, pri
vate or devotional renewal of profession, and fidelity to the ex
ercises prescribed by the rule.

A sanation is preferable to a renewal of profession since the 
former is retroactive in its effect.

2. If a profession is invalid because of a purely internal defect 
of consent, it is validated by the giving of consent, provided that 
the consent has not been revoked on the part of the institute,03 and

01 Can. 586, § 1.
02 Grave fear cannot be regarded as a purely internal lack of consent; contra, 

however, Augustine, op. cit., Ill, on can. 586, § 2; Beste, op. cit., on can. 586, § 2; 
cf. Coronata, op. cit., I, no. 594. 03 Can. 586, § 2.
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it is presumed that the latter’s consent has not been revoked un
less the contrary is expressly declared.04 The renewal of the con
sent on the part of the religious may, in this case, be occult.

3. If serious reasons exist for doubting the validity of a reli
gious profession and the religious involved refuses, as a measure 
of precaution, either to renew his profession or to request a sana
tion of it, the matter shall be laid before the Apostolic See.05

If the profession is certainly and manifestly invalid, the person 
thought to be a religious is under no obligation to seek a sanation. 
He may leave the institute as anyone whose vows had expired or 
who was never professed, though he should supply the explana
tion necessary to avoid scandal.60

Scholion. Concerning religious obliged to military service (for 
at least six months, continuously or intermittently, in any capac
ity), a decree of the Sacred Congregation of Religious C7 gives de
tailed regulations as to their profession and vows, their juridical 
condition while in the service, their obligations as to poverty, and 
their probation after the termination of military service. In par
ticular, the decree states that no one can be validly admitted to 
perpetual profession before he has performed his military service 
or has become permanently free from the obligation to perform 
it.

04 Coronata, loc. cit. 05 Can. 586, § 3.
•• Schonsteiner, op. cit., p. 400; Beste, op. cit., on can. 586, § 3.
07 July 30, 1957 (AAS, XLIX, 871). See entire text of this decree in Bouscaren, 

op. cit., IV, 90-93.
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Studies in Clerical Institutes

Canons 587-591

Division. This brief title deals with the house of studies (can. 
587), the prefect of studies (can. 588), the method governing these 
studies and their duration (can. 589, § 1), the qualifications of the 
instructors employed (can. 589, § 2), the annual examinations 
subsequent to the completion of the required curriculum 
(can. 590), and monthly conferences of the clergy (can. 591). Ob
viously, the whole title is relevant only to clerical institutes and 
clerical societies whose members live the common life without 
vows.

587. The house of studies. 1. Every clerical institute shall 
have houses of studies approved by the general chapter or the su
periors to which there shall be assigned only religious conspicuous 
for the observance of religious discipline in accordance with canon 
554» § 3-  The studies contemplated by this canon, as well as by 
the whole title, are those constituting the curriculum of the 
philosophical and the theological courses.

1

2. The common life must be observed in the house of studies, 
and if it is not, they who studied there cannot be promoted to 
orders.  The obligation of this paragraph rests directly on the 
superiors, binding them in conscience; neglect of it justifies an or
daining bishop to refuse ordination to candidates who studied in 
such a house, though, in the absence of such action, students are

2

1 Can. 587, § 1. 2 Ibid., § 2.
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not obliged to penalize themselves.8 Exemptions granted by su
periors to professors and students because of their studies do not 
necessarily destroy die common life required in this paragraph 
of canon 587/

3. If an institute or a province cannot have its own house of 
studies meeting all the canonical requirements or if, in the judg
ment of the superiors, it is burdensome for the students to go to 
the house it has, the latter shall be sent either to a properly 
equipped house of another province or of another institute, to a 
diocesan seminary, or to a Catholic university? The requirements 
contemplated in the foregoing paragraph include the observance 
of the common life, the proper curriculum, and qualified profes
sors in adequate number.0

Even though the institute or the province should possess a 
properly equipped house of studies, the superiors are not forbid
den to send some students elsewhere, if justifying reasons prompt 
this action, e.g., for academic degrees in philosophy or theology, 
for special study in languages, or for the lectures of a famous 
teacher.7 For this purpose they may permit their subjects to dwell 
outside a house of their institute for any period, even in excess of 
six months.8

4. Religious who are sent away from their own house for the 
purpose of study are not allowed to dwell in private houses, but 
they must live in a house of their institute or, if this is impossible, 
in the house of a religious institute of men, a seminary, or some 
other pious house, governed by priests and approved by eccle
siastical authority?

Express or tacit permission for the acceptance of students be
longing to religious institutes is approval by ecclesiastical au-

8 Vermeersch-Creusen, Epitome, I, no. 740; Coronata, Institutiones, I, no. 596; 
Beste, Introductio in Codicem, on can. 587, § 2.

< Cf. can. 589, § 2. 8 Can. 587, § 3.
8 Cf. can. 976 (§ 3), 1365, 1366 (§ 3). Cf. also motu propr. of Pius XI, Apr. 27, 

1924 (AAS, XVI, 180; Bouscaren, The Canon Law Digest, I, 670).
7 Coronata, loc. cit.; Vermeersch-Creusen, loc. cit.
8 Cf. can. 606, § 2. 0 Can. 587, § 4.
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thority within the contemplation of the foregoing paragraph.10 
If the alternatives already indicated fail, it is permissible for the 
student belonging to a religious institute to reside in a rectory if 
the common life is observed there.11

10 Schiifer, De religiosis, no. 291; Schonsteiner, Grundriss des Ordensrechtes,
p. 410. 11 Vermeersch-Creusen, loc. cit.; Coronata, loc. cit.

12 Can. 588, §§ 1, 2.
13 Papi, Religious in Church Law, p. 142; Goyeneche, “Consultationes” (CpR, 

I [1920], 140).
14 Augustine (Commentary, III, on can. 588, § 2) maintains that the age qualifica

tion of thirty-five years is not of strict obligation. Cf. Vermeersch-Creusen, op. cit., 
I, no. 741.

10 Cf. Oesterle, “De ratione studiorum in religionibus clericalibus,” CpR, VI 
(1925)» 305-307; Coronata, op. cit., I, no. 597; Schiifer, op. cit., no. 292.
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588. The prefect of studies. 1. During the whole course of 
studies, students belonging to religious institutes must be en
trusted to the special care of a spiritual prefect or master who 
must train them in the ways of the religious life by suitable direc
tion, instruction, and exhortation.

2. The spiritual prefect or master shall be endowed with those 
qualities required under canon 559, §§ 2, 3, in the master of 
novices.12 Some authors think that the foregoing paragraph mis
takenly refers to § 2 of canon 559 when reference to § 1 was in
tended.13 It seems more correct to hold that there is no mistake 
and that the meaning of the paragraph is that the spiritual prefect 
should be endowed, as far as possible,14 with the qualities of the 
master of novices at least in that degree in which they are re
quired of his associate.15

The Code does not forbid the prefect of studies to hear the con
fessions of the students, as it does forbid the master of novices to 
hear the confessions of the novices. However, since the spirit of 
the law requires that those who, in a religious institute, enjoy the 
power of government in the external forum should ordinarily 
abstain from exercising power in the sacramental forum, it should 
be held that, if the constitutions confer on the prefect of studies 
any authority in the external forum, he should ordinarily abstain
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from hearing the confessions of the students under his direction.
3. Superiors must be vigilant that the obligations of canon 595 

affecting all religious shall be fulfilled as nearly perfectly as pos
sible in the house of studies.10

589. The curriculum and the duration of studies. 1. Reli
gious, after thorough instruction in the preparatory branches of 
study, shall diligently devote themselves to philosophical studies 
for at least two years and to theological studies for at least four 
years; both courses shall be in keeping with the doctrine of St. 
Thomas, as prescribed by canon 1366, § 2, and regulated in ac
cordance with the instructions of the Apostolic See.17

Pre-Code instructions affecting preparatory studies are no 
longer effective as strict obligations,18 but superiors are bound to 
ascertain that philosophical studies are not begun without a prep
aration equivalent to that of canon 1364; 10 in fact Pius XI, in his 
Apostolic letter Unigenitus,2* insisted that religious should con
scientiously (sancte) comply with the obligation of canon 1364.

The four years of the theological course must comprise forty- 
five full months inclusive of an annual vacation of three months 
in each year except the last; hence this period cannot be shortened 
by using the intervening vacation periods for study.21

The regulatory instructions of the Apostolic See which control 
the courses of philosophy and theology include not those issued 
before but only those issued after the promulgation of the Code.

1« Can. 588, § 3. 17 Can. 589, § 1.
18 Augustine, op. cit., Ill, on can. 589, § 1; Vermeersch-Creusen, op. cit., I, no. 

742; Chelodi, De personis, no. 275; Cocchi, Commentarium, IV, no. 88; Creusen, 
Religieux, no. 210; Creusen-Gareschd-Ellis, Religious, no. 261; Beste, op. cit., on 
can. 589, § 1. Other authors hold a contrary view, among them Coronata (op. cit., 
I, no. 598). 10 Schonsteiner, op. cit., p. 414.

20 Pius XI, litt. apost. Unigenitus, Mar. 19, 1924 (AAS, XVI, 133 f.); cf. Bous
caren, op. cit., I, 313.

21 S. C. de Religiosis deer. May 31, 1910 (AAS, II, 449); Augustine, op. cit., 
Ill, on can. 589, § 1; Vermeersch-Creusen, loc. cit.', Schafer, op. cit., no. 293; 
Schonsteiner, op. cit., p. 415; Coronata, loc. cit.; Beste, loc. cit.; Larraona, “Con
sultationes” (CpR, V [1924], 217!.). For the measure in which the teaching of 
philosophy and theology must accord with the doctrine of St. Thomas, cf. our 
commentary on can. 1366, § 2.
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But, so far as any part of those issued before the Code are sources 
of the present norms, they afford a directive means of interpreta
tion in accordance with the general principle of canon 6, 30.22

2. Incompatible offices. During the study term, no offices shall 
be imposed on the professors or the students which might take 
them away from their work of teaching or studying or interfere 
in any way with their classes. The superior general and, in par
ticular cases, other superiors also, may, employing good judg
ment, exempt them from some exercises of the community, even 
from choir duty especially at night, whenever this seems necessary 
for the efficient pursuit of study.23 Offices forbidden the students 
include those of teaching or acting as prefects of discipline in 
boarding schools.24 The exemptions contemplated in this para
graph may, in accordance with a view that is very probably cor
rect, be granted to both professors and students during vacation 
periods, if they serve the purpose of promoting effective study.25

590. The annual examinations following the completion of 
studies. All priests of religious institutes must take an annual ex
amination, following the completion of their course of studies, 
for a period of at least five years, in the presence of learned and 
prudent members of the institute, on various branches of the 
sacred sciences, the matter of which should be opportunely desig
nated beforehand. Dispensed from these examinations are only 
those who are exempted by their major superiors for weighty 
reasons, unless they are professors of sacred theology, canon law, 
or scholastic philosophy who are dispensed by the law itself.  
Among these exempt professors are to be included also those who 
teach branches akin to those mentioned, e.g., Sacred Scripture, 
liturgy (in the strict sense, i.e., as a part of the regular seminary

26

22 Schonsteiner, op. cit., pp. 415 f.; Beste, loc. cit.; Larraona, “Consultationes” 
(CpR, V [1924], 102-104); contra Cocchi, loc. cit.; Coronata, loc. cit.; and others 
who regard them as still effective.  Can. 589, § 2.23

24 Creusen, Religieux, no. 211; Creusen-Garesch^-Ellis, Religious, no. 262; Beste, 
op. cit., on can. 589, § 2.

25 Priimmer, Manuale, q.220; Cocchi, op. cit., IV, no. 89; Beste, loc. cit.
26 Can. 590.
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curriculum), patrology, Church history, and archeology.27 No 
exemption from these examinations can be granted to priests of 
religious institutes attending secular universities.28

Even non-exempt religious who are pastors, if they take these 
examinations in their own institutes, are not bound to take the 
junior clergy examinations required of diocesan priests by canon 
130.29

591. Monthly conferences. In at least every formal house of a 
clerical religious institute there must be held not less frequently 
than once a month conferences in which a moral and a liturgical 
case is solved and in which, at the discretion of the superior, a 
sermon is delivered on dogmatic and kindred subjects. Unless the 
constitutions otherwise provide, attendance is required of all 
professed clerics residing in the house, even those who, though 
students of theology, have not completed their theological 
course.30

Custom permits the omission of these conferences during the 
two or three months of summer vacation.31

Scholion. Congresses on Religious Life. On March 26, 1956, 
the Sacred Congregation for Religious issued a decree setting 
forth norms for congresses concerned with a renewal of religious 
life. Such congresses, whether diocesan, regional, or national, as 
well as lecture courses and special schools for men and women in 
religious communities, in which their internal life, their juridi
cal condition and the formation to be given them are treated, are 
not to be held without previous consultation with the Holy See; 
when the congress is over the presiding officer will report to the 
Holy See (S. Congregation for Religious) the matters treated, 
the discussions, and the conclusions.32

=7 Cf. Code Commission, Nov. 24, 1920 (AAS, XII, 573); Chelodi, op. cit., no. 
275; Schafer, op. cit., no. 300.

28 Cf. S. C. Consist., deer. Apr. 30, 1918 (AAS, X, 237; Bouscaren, op. cit., I, 
115); Coronata, op. cit., I, no. 599.

20 Code Commission, July 14, 1922 (AAS, XIV, 526; Bouscaren, op. cit., I, 119).
30 Can. 591; cf. can. 2377.
31 Augustine, op. cit., Ill, on can. 591; Vermeersch-Creusen, op. cit., I, no. 744;

Beste, op. cit., on can. 591.
as A AS, XLVIII, 295.
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TITLE XIII

The Obligations and the Privileges 
of Religious

Canons 592-631

This title is divided into three chapters which treat respectively 
of (1) the obligations and (2) the privileges of religious in general; 
and (3) of the obligations and the privileges of religious promoted 
to ecclesiastical dignities or to parishes.

CHAPTER I * 7-yVvt/ 
The Obligations of Religious

Canons 592-612

Division. This chapter first indicates that religious are bound 
by the obligations common to clerics (can. 592); it then proceeds 
to note the obligations arising from the vows, the rule and the con
stitutions (can. 593); it next deals with the obligation of living the 
common life (can. 594); then of the exercises of piety incumbent 
on religious (can. 595); then with the obligation of wearing the 
religious habit (can. 596); then of the cloister (can. 597-607); 
then with the obligation of cooperation with local ordinaries (can. 
608 f.); then with choir duty (can. 610); then with the obligation 
of superiors of permitting free exchange of letters between reli
gious and competent authority (can. 611); and finally with mat- 
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ters implying the obligation of obedience to the local ordinary 
(can. 612).

592. The obligations common to clerics. All religious are 
bound by the obligations common to clerics as set forth in canons 
124—42, unless it appears otherwise from the. context of the law 
or from the nature of the case.1

593. The general obligations of the religious state. Each and 
every religious, superior as well as subject, is bound not only 
to observe faithfully and completely, the vows he has taken, but 
also to order his life according to the rules and the constitutions 
of his institute, thus striving for the perfection of his state in life.2

1 Can. 592. Cf. our commentary on can. 124-42. 2 Can. 593.
3 Cf. Vermeersch-Creusen, Epitome, I, no. 746; Coronata, Institutiones, I, no.

603 f.; Priimmer, Manuale, q.223f.; Creusen, Religieux, nos. 221 f.; Creusen- 
Garesch^-Ellis, Religious, nos. 274 f.; Schafer, De religiosis, nos. 316 f.; Schon- 
steiner, Grundriss des Ordensrechtes, pp. 425 f.; Bastien, Directoire canonique, 
pp. 538 f.; Geser, The Canon Law Governing Communities of Sisters, nos. 876 f.; 
Battandier, Guide canonique pour les Constitutions des instituts a vceux simples 
(6th ed., Paris, 1923), nos. 214 f. (hereafter cited as Guide canonique).

4 Matt. 19:21.
s Strictly speaking, a special virtue of poverty does not exist since the owner

ship, possession, use, and administration of property are not intrinsically evil. 
They are indifferent. Voluntary poverty, therefore, assumes its quality of goodness 
through its relation to the acquisition of virtue, i.e., as a means to it.

610

The Vows.3 1. Poverty.
a) By the vow of poverty a religious, following the counsel of 

Christ,  either by solemn vow renounces even the ownership of 
external temporal property, or by simple vow renounces the ad
ministration and independent use of it, for the purpose of striving 
the more effectively for Christian perfection. By ecclesiastical law, 
the religious who has taken the solemn vow becomes incapable 
of any act of personal ownership, unless he obtains special per
mission for it; but the religious whd has taken the simple vow 
is forbidden only to exercise any such act without the permis
sion of a competent superior, without the effect of invalidity at
taching to such an act.

4

5
b) There are four degrees of voluntary poverty, all based on 
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the supernatural love of God: the renunciation of superfluities; 
the renunciation by simple vow of the independent use of prop
erty and its income and of the administration of it; the renuncia
tion by solemn vow of even the ownership of property; and the 
renunciation on the part, not only of the individual members, 
but also of the whole institute, of the ownership of property, in
clusive of the independent use of it and its income, as well as the 
independent administration of it.

c) The object of voluntary poverty comprises only external 
temporal property, i.e., such as is measurable in money. Hence it 
does not include life, health, freedom of movement, talent, super
natural gifts, reputation, freedom of conscience. Likewise it does 
not include relics which, having no money value, may not be 
bought or sold. On the contrary, it does include objects of art 
such as pictures, statues, and books, as well as rosaries and cruci
fixes. As to the latter, if their value is small, the permission of the 
superior may be safely presumed for their acquisition and distri
bution. Paintings and statues made by the religious belong ordi
narily to the institute, unless he has been commissioned to do the 
work by one who supplied the materials. On the other hand, 
manuscripts written by the religious, as to their use belong to him, 
even though his vow is solemn, but he needs the permission of 
his superior if he wishes to give them away or exchange them for 
money or other temporal property, though he is not forbidden to 
take them with him when he is transferred to another house or an
other institute, when he is promoted to the episcopate, or when he 
is secularized.®

d) Gifts accepted by a religious belong to the house, province, 
or institute, according to the constitutions, or to the Holy See, 
in the case of institutes incapable of ownership. The only excep
tion to this rule obtains in the case of a religious of simple vows 
who may add to the property of which he retains radical owner
ship gifts that were definitely and explicitly given to him as an

•Cf. S. C. de Religiosis, dubium, July 11, 1913 (AAS, V, 366).
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individual by one who prescinded from his status as a religious,7 
though he may also refuse them. But it is unlawful for him to re
fuse a bequest, since the latter vests at the death of the testator, 
and to refuse it would be to exercise an act of ownership by which 
the religious would gratuitously give away his property. Such a 
refusal on the part of a religious in solemn vows would be invalid, 
since he is incapable of performing an act of ownership. If the 
religious, even though bound by solemn vows, should refuse a 
gift which would become the property of the institute, he would 
not violate his vow, or the virtue of justice, though he would vio
late the virtue of charity and, in a given case, the virtue of obedi
ence; the latter, if the superior had commanded that gifts be 
accepted. Even the vow of obedience would be involved if the 
superior imposed the command as binding under the vow. The 
violation of the virtue of charity would be aggravated in the de
gree in which the house or the institute is in need.

e) The distribution of money or of other property for another 
according to a specified plan is not comprised within the object 
of the vow, and this is so even if the plan were not specified but 
left to the determination of the religious, provided the latter does 
not make the distribution in his own name  and provided that 
the acceptance and distribution of property is not forbidden by 
the constitutions of the institute.

8

f) Such use and administration of property measurable in 
money as is permitted a religious in meeting the needs of daily 
living must comply with two conditions: (i) the property must 
not be of too great value or superfluous to those needs; (2) it must 
be used or administered in dependence on the will of the compe
tent superior revealed by his permission given freely, i.e., without 
the influence of fraud or duress, in accordance with the con
stitutions. Tacit and, in certain circumstances, presumed per-

t Cf. our commentary on can. 580 (§ 2), 582.
s Cf. Priimmer, op. cit., q.224; Genicot-Salsmans, Casus conscientiae (Brussells: 

Dewit, 1928), casus 564. 
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mission suffices. The former exists if the superior is silent when, 
not restrained from acting, he should speak if he is not willing that 
a certain line of conduct be pursued. Circumstances that would 
permit the presumption of permission include: e.g., an emergency 
which does not allow delay; the impossibility or the great diffi 
culty of recourse to the superior; extraordinary timidity on the 
part of the religious. Presumption of permission implies, of 
course, a judgment that the superior would readily grant the 
permission. It is, on the other hand, not available in matters in 
which the constitutions demand an express consent of the supe
rior, in which case tacit permission is also insufficient.9

g) On the part of religious bound by solemn vows, the exercise 
of ownership over property measurable in money constitutes a 
violation of the vow of poverty, as does the independent use and 
administration of such property on the part of religious bound 
by these vows and even on the part of religious bound by simple 
vows. The gravity of the violation is measured in terms of those 
sums estimated by moral theologians in relation to violations of 
commutative justice, with due allowance for degrees of rigor in 
particular constitutions and the economic status of different 
houses and institutes. In itself the violation offends against the 
virtue of religion, but it may be accompanied with an offense 
against the virtues of obedience, charity, or justice.

2) The voiv of chastity. This vow renounces the right to con
tract marriage. It does so through a promise made to God and, in 
virtue of this promise by an obligation of the virtue of religion 
added to that of the divine natural law, to abstain from both in
ternal and external acts contrary to the sixth and ninth command
ments of God. The solemn vow dissolves a previous marriage that 
was not consummated and renders invalid any attempt at mar
riage; the simple vow makes marriage unlawful, but not invalid,

° Even bursars exercise acts of the administration and the use of the institute's 
property dependently on higher authority within the institute. As to the adminis
tration of his own property by a religious of simple vows, cf. our commentary on 
can. 569 (§ 1), 580 (§ 3). 
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unless the Holy See in particular instances attaches an invalidate 
ing effect to it in regard to marriage.

One bound by this vow who would sin against the sixth or the 
ninth commandment of God would sin against the second com
mandment through the violation of his vow. On the other hand, 
a religious bound by simple vows would sin in the contracting 
of marriage, through the violation of his vow, against the sec
ond commandment, not against the virtue of chastity; 10 he 
would sin against chastity and the vow should he be guilty of 
acts unlawful even for married persons.

10 Cf. our commentary on can. 1058. Penalties affecting religious who violate the 
vow of chastity are enumerated in can. 985 (3°), 2359 (§ 1), 2388.
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3) The vow of obedience. This vow is a promise made to God 
by which a religious binds himself under pain of sin to obey his 
lawful superiors in the institute when they issue formal com
mands in matters confided to their authority by the constitutions. 
Formal commands are those issued in the name of holy obedience 
or with some accompanying formula of equivalent significance. 
The remote subject matter of these commands is determined by 
the constitutions; the proximate subject matter is the content 
of the commands actually given to a religious as such by compe
tent superiors within the limits of their authority and with the 
clearly manifested intention of requiring obedience under the 
vow itself.

To constitute a formal command, therefore, the following ele
ments are required.

a) The superior giving it must be competent. Thus the con
fessor is excluded; so, too, the local ordinary in reference to insti
tutes approved by the Holy See, even though they are not exempt; 
so, too, the cardinal protector of the institute, unless special pro
vision has been made to the contrary in particular cases. However, 
superiors outside the institute who are competent are the Roman 
Pontiff and the Sacred Congregation of Religious and, in regard 
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to certain matters affecting institutes of diocesan approval, the 
local ordinary; superiors within the institute who are competent 
include the superior general, the provincial superior, the local 
superior (if the constitutions make him competent), and the 
general chapter.

b) There must be a clear manifestation of the superior’s inten
tion of binding the religious in virtue of the vow itself. Constitu
tions sometimes specify the precise formula to be used for that 
purpose. The Sacred Congregation of Religious advises that it 
be manifested in writing or in the presence of two witnesses. How
ever, in the absence of specific provisions of the constitutions, the 
following formulas are considered adequate: “I command you 
in virtue of holy obedience”; “I command you in the name of 
Jesus Christ.” Only as a last resort in a serious matter should su
periors issue formal commands; local superiors should observe 
the rule of never issuing them.

c) The subject matter of the command must not be contrary 
to the constitutions (contra regulam), although a superior may 
dispense subjects from certain provisions of the rules and consti
tutions if he has the power to do so; nor must the subject matter 
of the command be outside the constitutions (szipra or infra 
regulam), e.g., a command seeking to exact excessive penances, 
heroic acts outside the province of the institute, and a fortiori 
acts that are useless, unreasonable, or ridiculous.

The subject matter of a formal command may be an act that 
is partly internal and partly external, e.g., the recitation of the 
rosary, the celebration of Mass. Indeed, the Sacred Congregation 
of Religious replied that a superior may issue a formal command 
to a priest who is a member of his institute to celebrate Mass for 
a specially determined intention.11

As to internal acts, those who follow St. Thomas will contend 
that they cannot be made the subject matter of a formal com-

11S. C. de Religiosis, resp. Mar. 23, 1914 (AAS, VI, 231).
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mand of a religious superior, for St. Thomas says: “In things that 
pertain merely to the internal motions of the will, one man is not 
obliged to obey another man, but God alone.” 12

Though the remote matter of formal commands is found in 
the constitutions, the latter are not obligatory in virtue of the 
vow, unless they expressly declare it to be so or the superior 
formally makes such a declaration. In the absence of such a decla
ration, the obligation arising from them rests on the virtue of 
obedience or some other virtue that particular circumstances will 
cause to be involved in the neglect of them, and, prescinding 
from special circumstances, this obligation does not bind under 
pain of even venial sin, unless the constitutions declare that it 
does.

A violation of the vow of obedience may be a mortal or a venial 
sin. It is a mortal sin if the following elements are involved: (i) 
if the violation is serious either in its very nature or in its circum
stances, e.g., accompanying scandal, contempt of authority, or a 
disrupting effect on religious discipline; (2) if the precept violated 
was given under pain of mortal sin, and this is presumed to be the 
case when a formal command is issued in a grave matter; (3) pro
vided in either of the foregoing cases that the disobedient reli
gious gave full consent with full deliberation. But even a venial 
sin committed by the violation of the vow implies a twofold malice 
as it offends against the virtue of religion (and the second com
mandment), as well as against the virtue of obedience (and the 
fourth commandment).

Informal precepts of superiors are issued in virtue of the 
superior s domestic or social power to which obedience must be 
shown, as it must be shown to all superiors who exercise that 
power in imperfect societies. The sinfulness of disobedience to 
such precepts is measured by the ordinary rules determining the 
sinfulness of disobedience in general.

12 Summa theol., Ila Ilae, q. 104, a. 5. [Translation ours.]
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The rules and the constitutions. Though the rules and the con
stitutions, in the absence of contrary provision in them or in the 
declaration of a competent superior, oblige the members of the 
institute only to accept the penalty imposed for their violation, 
a deliberate violation of them may be, because of attendant cir
cumstances or the disposition of the delinquent, at least a venial 
sin, e.g., because of inordinate motives or inconstancy on the part 
of the delinquent or because of scandal or a disrupting effect on 
religious discipline. Formal contempt of authority, it seems prob
able, renders a violation of the rule and the constitutions a grave 
offense 13 and, indeed, even the habitual attitude which causes 
the continual transgression of the rule and constitutions, if suffi
cient to justify dismissal.14

The striving for perfection. The obligation of the religious is 
not actually to possess perfect charity but to labor strenuously for 
its possession.15 To this end the faithful observance of the vows, 
and of the rules and the constitutions, suffices, because the obliga
tions are formally identical. This is the common opinion and it 
seems to be favored by canon 593.10

594. The common life. 1. In every religious institute all must 
assiduously observe the common life even in food, clothing, and 
furniture.

2. Whatever is acquired by a religious, even though a supe
rior, in accordance with canon 580, § 2, and canon 582, i°, shall 
be added to the property of the house, the province, or the insti
tute; and all money and deeds of property shall be deposited in 
a common safe.

13 Formal contempt is a direct repudiation of the profession by which a re
ligious vows to live according to the rules. Cf. St. Thomas, Summa theol., Ila Ilae, 
q. 186, a.9. Cocchi, Commentarium, IV, no. 91.14

16 St. Thomas, ibid., a. 2: “. . . ille, qui statum religiosum assumit, non tenetur 
habere perfectam charitatem; sed tenetur ad hoc tendere et operam dare ut habeat 
charitatem perfectam.”

10 For principles and instructions for those called to states of perfection, cf. 
Pius XII, Sedes Sapientiae, May 31, 1956 (AAS, XLVIII, 354 f.; Bouscaren, op. cit., 
IV, 169-82).
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3. The furniture of religious must conform to the poverty 
which they have professed.17

17 Can. 594, §§ 1-3. Certain aspects of this canon have been explained in our 
commentary on the vow of poverty in connection with the preceding canon.

18 Cf. can. 5. Cf. Chelodi, De personis, no. 276; Beste, op. cit., on can. 594, § 2. Cf.,
however, Vermeersch-Creusen, op. cit., I, no. 749, and Coronata, op. cit., I, no. 
605. Cf. Cone. Trident., Sess. XXV, de regularibus, c.2; Schroeder, Council of 
Trent, pp. 218 f. Penalties for the serious violation of the common life are enu
merated in can. 2389. 10 Can. 595, § 1.

20 Cf. Coronata, op. cit., I, no. 608, who argues from a response of the Code 
Commission in an analogous case on November 12, 1922, VI (AAS, XVI, 663; 
Bouscaren, The Canon Law Digest, I, 707); Beste, op. cit., on can. 595, § 1.
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Adverse to the observance of the common life is the possession 
by a religious of a peculium, a certain sum of money retained for 
future personal use. Even when it is retained and administered 
dependently on the consent of the superior, it is adverse to the 
spirit of poverty which the religious professes and, as contrary 
to the observance of the common life, it is forbidden, unless a 
centenary or immemorial custom is its foundation, and then it 
may be tolerated until it can be removed, since the second para
graph of canon 594 does not reject it as unreasonable.18

595. The exercises of piety. 1. The superiors must take care 
that all religious:

10 make a retreat every year;
20 assist at Mass daily when they are not lawfully prevented 

from doing so; make a daily meditation; and assiduously perform 
the other spiritual exercises prescribed by the rules and the con
stitutions;

30 go to confession at least once a week.19
These obligations are imposed directly on the superiors with 

the accompanying grant of authority for their enforcement.20 But 
superiors fulfill these obligations by frequent exhortations and 
by the providing of adequate opportunity for the performance 
of these exercises. In the matter of the weekly confession, supe
riors should not manifest unwarranted suspicion or impose odious 
systems of control, though they may on occasion inquire about it, 



OBLIGATIONS OF RELIGIOUS can. 596

but not about the extraordinary confession made to a confessor 
not designated by the superiors.21

2. Superiors should promote among their subjects frequent, 
even daily, reception of Holy Communion; and liberty must be 
granted to all properly disposed religious to receive Holy Com
munion frequently, even daily.

3. But if a religious subsequent to his last sacramental con
fession, has given grave scandal to the community or committed 
a serious external offense, the superior may forbid him to receive 
Holy Communion until he has again gone to confession.

4. If any institute of either solemn or simple vows has certain 
days for the reception of Holy Communion assigned or prescribed 
by its rules or constitutions or even in its calendar, these regula
tions are to be regarded as merely directive.22

There must be absolute freedom allowed the religious to ab
stain from the reception of Holy Communion on any and every 
day he wishes. No pressure, even of an intangible character, can 
be tolerated to exert an influence that even in the slightest degree 
would interfere with this liberty. The religious should be even 
positively instructed regarding this liberty and superiors, espe
cially in institutes of women, should provide for frequent expla
nation of its extent. The superior should say very clearly to his 
subjects that he is in general much pleased by their frequent re
ception of Holy Communion, but that he has no word of reproach 
for those who do not receive Holy Communion, but rather sees 
in this a sign of liberty and of a tender and delicate conscience. He 
must not contradict this assurance by his conduct and he must 
not give any indication that he seems to notice those who go to 
Communion frequently or praise them while blaming the others. 
Everything should be done to make it possible for a religious to 
abstain from receiving Holy Communion without the knowledge 
of anyone in the chapel or the house.

596. The religious habit. All religious must wear the habit of
21 Vermeersch-Creusen, op. cit., I, no. 751. 22 Can. 595, §§ 2-4.
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their institute inside as well as outside the religious house, unless 
in the judgment of their major superior or, in an emergency, of 
their local superior, a grave reason excuses them.23

23 Can. 596. Pius XII counseled prudent modifications of the religious habit of
sisters in keeping with the demands of reason, hygiene, and well-ordered charity, 
so as to adapt it to present times and make it more appealing to modern youth; 
AAS, XLIII, 741; XLIV, 825. 24 Geser, op. cit., no. 952.

25 The distinction between the major pontifical cloister and the minor pontifical
cloister was introduced by Pius XII with the constitution Sponsa Christi, issued 
Nov. 21, 1950 (AAS, XLIII, 5 f.). The general laws now governing the papal 
cloister of nuns are the pertinent prescriptions of the Code; the constitution 
Sponsa Christi and the general statutes appended to it; the instruction Inter 
praeclara of Nov. 23. 1950 (AAS, XLIII, 37 f.); the instruction Inter cetera 
of March 25, 1956 (AAS, XLVIII, 512 f.). Cf. Bouscaren, op. cit., Ill, 221 f.; IV, 
215-37; Gallen, “Papal Cloister of Nuns,” in Review for Religious, XVI (1957), 
36 f.

so Can. 597, § 1. 27 Coronata, op. cit., I, no. 611.
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597-607. The cloister. Formally considered, the term “en
closure” is applied to all those obligations of religious which are 
imposed by ecclesiastical laws and sanctions forbidding religious 
to leave a certain portion of the religious house and prohibiting 
outsiders to enter it without lawful permission. The portion of 
the religious house thus affected constitutes the enclosure in its 
material or physical sense.24 25 *______ ___

fcTapal enclosure” or “papal cloister/* either major or minor,28 
is imposed on members oL orders, that is, on men regulars and 
on nuns, even on nuns who because of a temporary exception 
take only simple vows. Its y-f^ubn is subject to penalties im
posed by the general law. /Episcopal enclosure” or "common 
cloister*  / affects houses of religious congregations. Its violation is 
not subject to the penalties stated in the general law.

1. In all canonically erected houses of regulars, men or women, 
even though the houses are not formal houses, the papal enclosure 
must be observed.20 Canonical erection of a house of regulars is 
effected by a decree of the competent superior with the written 
consent of the local ordinary and the approval of the Holy See.27 
Houses not canonically erected are not affected by this obligation, 
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e.g., a residence on a farm of the institute or at a health resort or 
even a rectory attached to a parish, no matter how many religious 
are in residence. But monasteries of nuns who, by Apostolic priv
ilege, make profession of only simple vows are bound by the pro
vision of this canon, no matter how small the number of nuns.

2. The law of papal enclosure affects the whole house inhabited 
by the community of regulars as well as the orchards and the gar
dens the access to which is reserved to the religious, but not the 
public church, its sacristy, the guest house, if there should be one, 

the parlor, which should be placed as near as possible to the 
entrance to the house.28 In themselves orchards and gardens are 
not governed by the law of the enclosure, which affects them only 
in the case in which access to them is reserved to the religious 
either because they are entered only from the religious house or 
because the superior has explicitly made the reservation.20 The 
sacristy of men regulars is excluded from the law of the enclosure 
only if it adjoins a public church in the sense of canon 1188, § 2, 
1 °.
^3. The parts of the house subject to the law of the enclosure 
must be clearly marked; the accurate determination, and the 
modification for justifying reasons, of the boundaries of the en
closure is to be made by the major superior or the general chapter 
as determined by the constitutions or, in the case of a monastery of 
nuns, by the bishop.30

598. 1. In the enclosure of men regulars no admissiohyinder 
any pretext is to be permitted to women oFany age or social 
status, even though related by kinship to the religious.31 The 
exclusion of women who are kinsfolk of the religious is indicated 
by the word “genus” which should be held to have this meaning 
rather than that of “class” since this is included in the term “con
ditio” The exclusion imposed through the latter term would 
forbid the admission of women enjoying a preference because of

28 Can. 597 § 2. 29 Vermeersch-Creusen, op. cit., I, no. 754.
ao Can. 597, § 3. 31 Can. 598, § 1.
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a title of nobility, of civil status, of their generosity to the mon
astery. or of their cooperation in the very founding of the latter.32

2. Exempted from this prohibition are the wives of the highest 
actual rulers of states and their retinue.33 i.e., the wives of kings, 
regents, presidents.34 The common view extends this exemption 
to non-Catholics and to those who are not, in the canonical sense,
the lawful consorts of the rulers; but not to those who are not
even in the common estimation of the people considered lawful 
consorts.35

599. 1. When a house of men regulars has attached to it a resi
dence for boarding pupils or one dedicated to other works of the 
institute, at least a separate part of the building should be re
served. if possible, for the dwelling of the religious, subject to the 
law of the enclosure.

2. Only for a justifying reason and with the permission of the 
superior may persons of the other sex be admitted to the portions 
of the building which are outside the enclosure a_nd_.devoted to 
the housing of the pupils or to other works of the institute.36

600. In accordance with the constitution Sponsa Christi, the 
instruction Inter cetera of March 25, 1956, distinguishes between 
major and minor papal cloister. The /major cloisteii is to exist in 
all monasteries of nuns where the purely contemplative life is pro
fessed, that is, as a rule, in every monastery in which solemn vows 
are actually taken. If possible, it should exist also in monasteries 
of nuns who, by Apostolic concession, take only simple vows. The

I minor cloisterlmust exist in monasteries of solemn or simple vows 
when many nuns and a considerable part of the monastery are 
habitually destined for some works of the apostolate. Unless the 
Holy See has made pertinent provision for a particular monastery

32 Vermeersch-Creusen, op. cit., I, no. 758. Cf. Beste, op. cit., on can. 598, § 1.
33 Can. 598, § 2.
34 The wives of governors of individual states in the United States may be ad

mitted with their retinue within the cloister of men regulars; Code Com
mission, March 26, 1952 (AAS, XLIV, 496).

35 Coronata, op. cit., I, no. 612.
36 Can. 599, §§ j, 2. Penalties for the violation of the enclosure of men regulars 

are listed in can. 2342, 2°.
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since the promulgation of the constitution Sponsa Christi, the in
troduction of the minor cloister is within the jurisdiction of the 
local ordinary acting with the regular superior, when the mon
astery is subject to the latter.

The papal cloister, whether major or minor, must be observed 
by all professed nuns of solemn or simple vows, even temporary 
vows, and by novices and postulants. This is a grave obligation 

.binding under pain of mortal sin. Moreover, an excommunica
tion reserved simply to the Holy See is incurred by any professed 
nun who leaves the major cloister without permission, unless she 
leaves momentarily and returns immediately. The same penalty 
is incurred by any professed nun who leaves the minor cloister 
illicitly, unless the excommunication has been reserved by ex
press grant to the local ordinary, in which case the excommunica
tion is reserved simply to him.

The places within the major cloister are those mentioned in 
canon 597, § 2. In addition, the local ordinary may extend the 
cloister to places outside it (church, sacristy, and contiguous 
places destined for worship) if there is a true need for the nuns 
to attend to them, but only for the time of such necessary work 
Similar temporary permission, on the same conditions, may b( 
granted by the local ordinary in regard to that part of the parlor 
which is reserved for externs and other places adjoining the mon
astery.

No one of whatever family ties, social condition, sex or age, 
may be admitted within the enclosure of nuns without the per
mission of the Holy See, except the following:

10 The local ordinary or the regular superior on the occasion 
of his visitation of the monastery, as well as other visitors dele
gated by the former, may enter the enclosure for the sole purpose 
of inspection and on the condition that he be accompanied by at 
least one cleric or male religious of mature age.37

These canonical visitators may enter and remain in the major 
cloister only in the act of the official local visitation and only to

st Can. 600, i°.
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the extent and time needed for it. The personal visitation must 
be made outside the cloister, at the screen. Other duties, such as 
presiding over elections or the ceremonies of clothing and profes
sion, must likewise be conducted from outside the cloister. The 
visitor who enters the major cloister for the purpose of visitation 
must be accompanied by at least one and preferably two clerics 
or men religious, who may be lay brothers, of mature age. The 
companion or companions must not leave the visitator during 
the entire time that he is in the monastery.

20 The confessor or the priest who takes his place may with due 
precautions enter the enclosure to administer the sacraments to 
the sick or to assist the dying.38

This confessor may be the ordinary, the special, the extraordi
nary. the supplementary, the confessor of seriously sick nuns, and, 
with regard to a nun in danger of death, any priest, even though 
not approved for confessions.39 Two nuns must accompany him 
to the cell of the sick nun and, after confession, directly to the 
exit of the major cloister. The same rule applies for the Commun
ion of the sick, extreme unction, and the assistance of the dying. 
The priest for these ministrations is the ordinary confessor of the 
community or his substitute or, in case these are not available, 
any other priest.

The preaching of the word of God must be done from outside 
the major cloister. If this proves inconvenient, permission to 
preach within the choir or in the chapter room may be asked of the 
Holy See. The local ordinary may permit preaching in the church 
in the presence of the nuns. In this case, the doors must be closed 
and the major cloister extended temporarily to the church.40

30 The highest actual rulers of states may enter the enclosure 
with their wives and their retinue; so also may cardinals.41

38 Can. 600, 20. 30 Cf. can. 520, 523, 882.
10 Should a consecrated host drop within the major cloister, a priest may enter 

the cloister to pick it up; or a nun may pick it up and consume it or, if she has 
already received, give it to the priest.

41 Can. 600, 30. Any actual ruler of any country, even a ruler or governor in a 
federation of states, as well as his wife, may enter, with their retinue, the major 
(and minor) cloister of nuns wherever the monastery may be.
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4° With due precautions the superioress may admit physicians, 
surgeons, and others^whose services are needed within the en
closure, though she needs at least the habitual permission of the 
local ordinary to do so, but she may presume it in a case of emer
gency when it is morally impossible to consult him.42 These per
sons, whose services are required in the monastery, must be of 
high moral character and of very good repute. In going through 
the major cloister, they are to be accompanied by two nuns and 
must not remain within the cloister longer than necessary. Only 
those nuns who are obliged to do so by reason of their office are 
allowed to talk with them. If a particular monastery has stricter 
regulations, these must be observed.

According to some authors, nuns of the same order who are on 
a legitimate journey may probably be admitted into the major 
cloister and nuns of a different order may probably be admitted 
if they cannot find suitable lodging elsewhere. In both cases the 
previous consent of the local ordinary is to be secured, if possible.

Aspirants to the religious life enter the major cloister with the 
permission of the local ordinary. Extern sisters may be admitted 
into the major cloister only when permitted by the general stat
utes on extern sisters issued by the Holy See and the approved 
statutes of the respective monastery.

601. 1. After profession no nun may, under any pretext what
soever, leave the monastery for even a short time, unless she has 
a special indult of the Holy See, and except in case of imminent 
danger of death or other very serious evil.43

2. If time permits, the local ordinary’s written recognition of 
this danger as such is required.  In view of the recent dispositions 
of the Holy See, the provisions of this canon must be modified as 
follows.

44

The prohibition to leave the monastery is imposed on all who 
are bound by the major cloister.45 Without the permission of the

42 Can. 600, 40. 43 Can. 601, § 1. 44 Can. 601, § 2.
45 Postulants and novices who are leaving the religious life or are dismissed, as 

well as nuns who leave at the expiration of temporary vows, are free to depart 
without any permission.
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Holy See such persons are not allowed to leave the enclosure ex- 
cept in these cases:

(1) Imminent danger of death or other serious evil. This may 
arise from fire, flood, collapse of the building, war, invasion by 
soldiers or mob, or similar causes.

(2) Health needs, such as urgent need of a grave surgical 
operation or other grave medical care which cannot be had 
within the major cloister, or dangerous insanity, or contagious 
disease.

(3) The care of an extern sister or other person employed by 
the nuns, when the extern would otherwise lack assistance in 
some grave and urgent necessity. In this case the superioress, or 
another nun at the request of the superioress, may leave the major 
cloister and she may also take a companion with her.

(4) Exercise of civil rights and fulfillment of civil duties, with 
the approval of the local ordinary.46

602. The cloister of a monastery of nuns should be screened 
on every side in such a manner as to prevent, as far as possible, 
the persons within it from seeing, or being seen by, persons out
side it.47

Windows facing a public street or neighboring houses or allow
ing communication with outsiders must be provided with opaque 
panes or shutters so that the view in and out will be excluded. 
Grounds and gardens contiguous to the monastery, if access to 
them is reserved to the nuns, must be surrounded by a high wall 
or otherwise effectively enclosed according to the judgment of the 
local ordinary. If the monastery has a roof garden or terrace, the 
nuns have access to it, provided it is sufficiently screened on all 
sides. By general law, nuns are not forbidden to see the altar. This 
may be forbidden them by their own constitutions however. In 
any case the nuns must not be seen by the faithful.48

4° For faculties of the apostolic delegate and the local ordinaries in the United 
States, cf. Bouscaren, op. cit., I, 184; II, 137. For other dispensations and 
habitual faculties obtainable from the Holy See, cf. Gallen, “Papal Cloister of 
Nuns,” Review for Religious, XVI (1957), 42 f. 47 Can. 602.

48 Wherever needed, turns may be installed for passing necessary articles.
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Minor cloisterf Jl he minor cloister necessitates the clear divi
sion of a monastery into two sections: one for the selected works 
of the apostolate or charity, the other for the living quarters and 
the monastic practices of the nuns. The local ordinary determines 
the confines of the section reserved for the nuns. This is to have 
the same places as the enclosure in the major cloister. Only those 
nuns assigned to the works are allowed to enter, through a special 
door, the part destined for them and only for reasons of the works 
at the properly specified times. In this section there must be 
special parlors (which do not need grilles) where nuns lawfully 
present in the section may converse with externs but on matters 
concerned with the works. The same strict prohibition to go out 
from the enclosure of major cloister obtains also for the going out 
from a monastery of minor cloister. But the superioress may grant 
dispensations in certain cases (concerning the preparation for and 
exercise of the ministries, business affairs, legal matters and 
questions which require personal attendance). For other matters, 
always urgent and necessary, the local ordinary may grant the 
permission to go out. The admission of externs into the section 
reserved for the community is regulated by the same law govern-> 
ing the entrance of externs into the major cloister. Admission 
into the section destined for the works is permitted to (1) those 
on whose behalf the ministries are conducted; (2) women em
ployed for the works; (3) in specific individual cases, persons re
lated by special ties to those for whom the works are destined 
(such as relatives and benefactors); (4) persons who have the 
right of ecclesiastical or civil inspection; (5) all those mentioned 
in canon 604, 40, under the same conditions; (6) with the per
mission of the local ordinary, all others whose entrance is of 
necessity or utility.

603. The superioress of the monastery is the immediate custo
dian of the cloister, both the major and the minor cloister. The 
keys of the cloister shall be retained by her day and night.

1. The cloister of nuns, even of those subject to regulars, is 
under the vigilance of the local ordinary, who can correct those
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who violate it, even members of religious orders of men, and even 
to the extent of imposing penalties and censure on them.

2. The protection of the cloister of nuns subject to regulars 
is entrusted also to the superior of the latter, and he also can im
pose punishments on the nuns and his other subjects, if they are 
found guilty in this matter.49

604. 1. The law of the cloister must be observed also in houses 
of religious congregations of both pontifical and diocesan ap
proval, and no person of the other sex may be admitted within 
it, except those mentioned in canons 598, § 2, and 600, or others 
whom the superiors, on reasonable and justifying grounds, are 
willing to admit.50

Even houses that are not formal are included within the terms 
of this norm. It no longer suffices for houses of nuns who, in virtue 
of an Apostolic indult, take only simple vows though their con
stitutions provide for solemn vows.51

The episcopal cloister here prescribed is not subject to the 
penalties imposed by canon 2342 on violators of the papal cloister. 
Into it, moreover, may be admitted, for adequate reasons, even 
persons of the other sex.

2. The provision of canon 599 is binding also on the houses of 
religious congregations of both men and women.  Therefore the 
cloister should be separated from the quarters of those served by 
the religious. Moreover, persons of the other sex should not be 
admitted even into those quarters that are outside the cloister, 
unless adequate reasons require it.

52

3. Except in the case of an exempt clerical institute, the bishop 
can, in special circumstances and for serious reasons, safeguard 
the cloister with censures; at all times, however, he must be vigi-

40 Can. 603, §§ 1, 2.
60 Can. 604, § 1. This supersedes, except as to nuns with solemn or even simple 

vows, the rule of the III Plenary Council of Baltimore requiring the ordinary’s 
permission for admission to the cloister; cf. Acta, no. 94; cf. Il Plenary Council of 
Baltimore, Acta, no. 318.

61 Beste, op. cit., on can. 604, § 1. Cf., however, Coronata, op. cit., I, no. 613,
note 3. 62 Can. 604, § 2.
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lant in providing for its observance and in correcting abuses di
rected against it.63

605. All who are charged with the protection of the cloister 
shall assiduously ensure, on the occasion of visits from outsiders, 
that vain conversation shall not relax discipline or weaken the 
religious spirit.  This responsibility is thus imposed on the local 
ordinary, religious superiors and superioresses, and other officials 
of the religious institute designated by the particular constitu
tions as burdened with it.

54

606. 1. Religious superiors must ensure that the provisions of 
the constitutions of their institutes are faithfully observed in 
reference both to the departure of their subjects from the cloister 
and to visits paid or received by them.

2. It is not lawful for superiors to permit their subjects to dwell 
outside a house of their own institute, excepting the case of canons 
621-24; and excepting other cases based on a serious justifying 
reason recognized by the constitutions, provided that, in accord
ance with the constitutions, the time of absence be limited as 
much as possible; but for an absence of more than six months, 
except for study, the permission of the Apostolic See is always 
required.55

These restrictions bind superiors not only of religious congre
gations of men and women, but also the superiors of religious 
orders of men. Absence of more than six months without per
mission of the Apostolic See is allowed for a course of study not 
only in approved schools and institutions but also in archives and 
libraries. Moreover, the more common interpretation of authors 
justifies a prolonged absence of this sort when it is devoted to 
works that are not alien to the purposes of the institute. An ab
sence for reasons of health is, however, considered alien to those 
purposes.50 Special provisions affecting absences for the purpose 
of collecting funds are laid down in canons 621-24.

»8 Ibid., § 3. 64 Can. 605. 85 Can. 606, §§ 1, 2.
bo Cocchi, op. cit., IV, no. 106; Coronata, op. cit., I, no. 612, b).
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607. Superioresses and local ordinaries shall be vigilant to pre
vent religious women from going out alone without necessity.  
They should be accompanied, if possible, by another religious 
or at least by a reputable lay woman.

67

; / 608-609. The obligation of cooperation with local ordinaries.
1. Superiors shall ensure that their subjects when designated by 
them shall willingly undertake, without prejudice to religious 
discipline, labors of the sacred ministry, especially in the diocese 
in which they live, as often as their services are needed by local 
ordinaries or pastors, even outside their own churches or public 
oratories.

2. In turn, local ordinaries and pastors shall feel free to call 
upon the services of religious, especially those residing in their 
respective dioceses, for the work of the sacred ministry, especially 
the hearing of confessions.58

The obligation to render these services may be imposed by 
superiors under the obligation of the vow of obedience, unless 
the nature of the institute excludes the work of the sacred minis
try.59 The text of canon 608, however, seems to express a prefer
ence that the intervention of the superior should be limited to 
counsel.00

609. 1. If the church attached to the residence of a religious 
community is a parochial church, the provision of canon 415, 
with proper qualifications, is to be observed.

2. A church of women religious, whether they take solemn or 
simple vows, cannot be made a parish church.

3. Superiors must be on guard lest the liturgical services in 
their churches prove detrimental to the catechetical instruction 
or to the explanation of the Gospel given in the parochial church; 
it is the local ordinary who decides whether they are in fact detri
mental.61

«7 Can. 607. «» Can. 608, §§ 1, 2.
60 Augustine, Commentary, III, on can. 608, § 1; Coronata, op. cit., I, no. 615. 
co Beste, op. cit., on can. 608, § 1. 61 Can. 609, §§ 1-3.
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In the case of exempt religious, however, the local ordinary can
not suspend liturgical services in their churches, but must have 
recourse to the Holy See.02

I, ^610. Choir duty. i. In institutes of men and women bound by 
7 ‘ Vhe obligation of choir duty, the Divine Office must be recited 

daily in common, in accordance with the constitutions, in every 
house with at least four religious bound by the duty and not 
legitimately excused, or with even fewer religious, if the consti
tutions so provide.03

“This obligation does not affect directly and immediately the 
individual religious; it is a local and real obligation affecting 
every house where at least four religious are not impeded: conse
quently, per se no religious in particular is obliged to be present 
in choir provided the Divine Office is de facto recited in com
mon.” 04

The local obligation binds under pain of mortal or venial sin, 
as the constitutions, articles of foundation, or customs prescribe.05 
It is binding on the community as such, but also on the superior. 
If the choir duty is not fulfilled, the superior’s negligence may 
amount to a grave sin. If the situation makes it necessary, he must 
issue precepts to individual religious, not laboring under exempt
ing impediment, to attend. They, in turn, are then obliged to 
obey.

2. The Mass corresponding to the office of the day according to 
the rubrics must also be celebrated in institutes of men and even, 
if possible, in institutes of women,00 of both solemn and simple 

02 Coronata, op. cit., I, no. 615; Vermeersch-Creusen, op. cit., I, no. 767.
83 Can. 6io, § 1 01 Coronata, op. cit., I, no. 616. [Our translation.]
05 Regulars are certainly bound by this obligation under pain of mortal sin. 

In religious congregations, the extent of the obligation must be determined 
from particular law, especially the constitutions. Cf. Vermeersch-Creusen, op. cit., 
I, no. 768. Nuns who take only simple vows in virtue of an Apostolic privilege 
are bound by this obligation in virtue of can. 610, § 1, a serious obligation. Ob
solete is the view some once held on this; cf. Creusen-Gareschd-Ellis, Religious, 
no. 298; Papi, op. cit., p. 97. Moreover, this canon does not apply to congrega
tions which have the obligation (certainly not a grave one) of reciting the Little 
Office of the Blessed Virgin in common. 88 Can. 610, § 2.
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vows, if they are obliged by their constitutions to the recitation of 
the Divine Office in choir.67

3. In institutes of men and women bound to choir duty, the 
solemnly professed members who have been absent from choir 
must recite the canonical hours privately, except the lay brothers 
(conversi).  If the constitutions of an institute of simple vows 
require private recitation of the canonical hours, the absent 
members must comply with this obligation. Moreover, this 
obligation is binding in any case upon those religious who have 
received sacred orders.

68

611. Exchange of letters with competent authority. All re
ligious, men and women, can freely send letters exempt from all 
inspection to the Holy See and its legate in the country, to their 
cardinal protector, to their major superiors, to the superior of 
their house when he is absent, to the local ordinary to whom they 
are subject, and, in the case of nuns subject to the jurisdiction of 
regulars, to the major superiors of the order; and from all the fore
going, all religious, men and women, may receive letters which 
nobody else has a right to open.69

The legate of the Holy See with whom correspondence is thus 
protected includes the apostolic delegate, as well as the apostolic 
nuncio and internuncio.

For correspondence with the persons enumerated in canon 611 
a religious needs no permission from his superior. Moreover, he 
may forward his letter directly or through his confessor or spirit
ual director, through whom also he may ask that the response be 
sent.

As to persons not enumerated in canon 611, inspection of cor
respondence with them seems implicitly allowed by this canon 
through their omission. The Normae contain the following refer-

07 Code Commission, May 20, 1923 (AAS, XVI [1924], 113 f.; Bouscaren, op. cit., 
1,320). 08 Can. 610, § 3.

00 Can. 611. This concession extends to exempt religious in regard to their letters 
to the local ordinary in matters in which they are subject to him. Cf. Code Com
mission, Nov. 27, 1947 (AAS, XL [1948], 301); The Jurist, VIII (1948), 470.
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ence to the inspection of the correspondence of sisters: it must pass 
through the hands of local superioresses who are at liberty to read 
it, a liberty to be exercised, however, with prudence and charity, 
and under secrecy.70

A religious may write to his confessor or spiritual director with 
the permission of his superior. If the letter refers to a matter of 
conscience, the latter is forbidden by the natural and the divine 
law to read either the letter or the reply to it.71 The inscription, 
“conscience matter/’ should be plainly marked on a second sealed 
envelope enclosed within the envelope containing the address. 
In case of abuse, the superior may forbid further correspondence; 
but he may not read it, in any event.

612. Obedience to the local ordinary. In addition to the obliga
tion of canon 1345, if the local ordinary orders for a public pur
pose the ringing of bells, the recitation of certain prayers, or the 
performance of sacred functions, all religious, even the exempt, 
must obey, without prejudice to the constitutions and the privi
leges of individual institutes.72

CHAPTER II <

The Privileges of Religious

Canons 613-625

Division. This chapter first lays down general norms for the 
acquisition of privileges in general; it then provides for the ex
tension of the privileges of regulars to nuns of the same order (can. 
613); next it indicates that religious enjoy the privileges of clerics 
(can. 614); it then deals with the privilege of exemption (can. 
615-20), the privilege of mendicants (can. 621-24), and the privi
leges of abbots de regimine (can. 625).

to s. C. Ep. et. Reg., Normae 1901, no. 179. Cf. Schafer, op. cit., Appendix II, 
p. 1118.

71 Coronata, op. cit., I, no. 618. Cf. also Creusen, Religieux, no. 241; Creusen- 
Garesch6Ellis, Religious, no. 295. 72 Can. 612.
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613. The acquisition and the communication of privileges.
1. A religious institute enjoys only those privileges which are con
tained in this Code or which may have been directly granted to 
it by the Apostolic See; there shall be no communication of privi
leges in the future.1

Every religious institute, including orders, is affected by this 
restriction which seems to recognize as sources of privilege only 
the law of the Code and direct concessions made by the Apostolic 
See. However, since privileges acquired by custom and by pre
scription are not expressly rejected, they remain in force in con
formity with the general norm of canon 4, and are thus actually 
within the terminology of this paragraph of canon 613, since they 
are implicitly contained in the Code in virtue of canons 4 and 5.2

Though communication of privileges is forbidden for the 
future, the very next paragraph of this canon offers an exception 
to the rule.

Previous to the response, in 1937, of the Interpreting Com
mission, it was controverted among the authors whether privi
leges acquired through communication before the promulgation 
of the Code were affected by this restriction. The Commission 
authoritatively replied that the text of canon 613, § 1, is not to 
be considered revocatory of privileges acquired and peacefully 
enjoyed prior to the promulgation of the Code.3 But privileges 
that are expressly revoked in the present law must be regarded as 
abolished.4

Scholion. Privileges of regulars not mentioned in the Code.6

xCan. 613, § 1. Cf. our commentary on can. 63 f. for the notion of privileges 
and the manner in which they are acquired (by direct concession on the part of 
competent authority, by communication, by legitimate custom, and by prescrip
tion).

2 Creusen, Religieux, no. 248; Creusen-Garesch^-Ellis, Religious, no. 304.
3 Code Commission, Dec. 30, 1937 (AAS, XXX [1938], 73; Bouscaren, The 

Canon Law Digest, II, 172 f.).
4 Express revocation of all contrary privileges is made in the following canons: 

519, 522, 544 (§ 2), 654, 876 (§ 1), 964, 1267.
6 Coronata, Institutiones, I, no. 619 bis.
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These privileges are connected with the celebration of Mass, the 
conferring of holy orders, the hearing of confessions, the recita
tion of the Divine Office, and preaching.

In regard to those connected with the celebration of Mass, reg
ulars are entitled to open an oratory not only in a monastery but 
also in residences on their farms and at their summer homes; they 
may also celebrate Mass two hours after midnight, two hours be
fore dawn, and two hours after noon.

Privileges connected with the conferring of holy orders are the 
following: that of ordaining outside the appointed seasons, even 
on successive feast days; that of receiving from the ordaining 
bishop a dispensation from the interstices, if the superior judges 
a sufficient reason justifies it; that by which regular confessors 
can dispense for the internal forum even secular candidates for 
orders who labor under certain irregularities; that by which regu
lar ordinaries can dispense their subjects from all irregularities, 
though this dispensation is effective only in the internal forum in 
the case of irregularities arising from homicide; that by which 
local superiors and their delegates can, on the first Monday of 
Lent, dispense their subjects from all irregularities.

Privileges connected with the sacrament of penance are the 
following: that of regular confessors approved for the hearing of 
confession by their superiors of absolving any penitent from papal 
censures reserved by common law to the local ordinary; that of 
dispensing even extra-sacramentally from non-reserved vows and 
oaths, provided that no injury results to the rights of a third per
son; that by which regular confessors approved by their superior 
or a local ordinary can hear confessions in territory in which 
there is no local ordinary; and that by which regular confessors, 
approved by their own superior, can hear confessions of their 
boarding students, outside vacations (this canon 875 also allows).

Privileges connected with the recitation of the Divine Office 
are the following: that of reciting it mentally, even, according to 
a probable view, the whole office; and that by which superiors can 
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dispense from its recitation subjects engaged in study, the work 
of preaching or of hearing confessions, or the care of the sick, 
substituting the recitation of at least seven psalms, the Lord’s 
Prayer seven times, and the Apostle’s Creed twice.

As to preaching, subjects who have received only tonsure may 
be given permission to preach to the subjects of the regular supe
rior.

2. The privileges enjoyed by a regular order belong also to the 
nuns of that order, so far as they are capable of enjoying them.6 
This concession does not affect sisters, but only nuns; but it affects 
the latter even if they are immediately subject to the local ordi
nary and even if, through Apostolic indult, they take only simple 
vows, though their constitutions provide for the solemn profes
sion of the institute’s members.7

614. Clerical privileges applicable to religious. Religious, 
even lay religious, and novices enjoy the privileges of clerics enu
merated in canons 119-23.8

The privileges thus extended to religious are the privilege of 
the canon, of the forum, of personal immunity, and of compe
tency.3 They are extended to all professed religious, even though 
their vows are only temporary, of every religious institute of men 
and of women and to all novices of these institutes. The exclaus- 
trated enjoy only the spiritual privileges of clerics.10 Secularized 
religious and apostates from their institute lose all the privileges 
of religious.11

615-620. The privilege of exemption. Regulars, both men and 
women, including novices, except nuns who are not subject to 
regular superiors, are exempt, with their houses and churches, 
from the jurisdiction of the local ordinary, except in the cases 
expressly specified in the law.12

Exemption is a privilege by which a person, a church, a college,
6 Can. 613, § 2. T Cf. can. 488, 70; Schafer, De religiosis, no. 387.
8 Can. 614. • Cf. our commentary on can. 119-23.
10 Cf. can. 639. 11 Cf. can. 640 (§ 1, i°), 2385.
12 Can. 615.
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or a monastery is withdrawn from the jurisdiction of the local 
ordinary and made directly subject either to the Holy See or to 
the authority of a major religious superior.

Exemption is personal if the person who receives it enjoys it 
everywhere; it is real, if a person enjoys it only indirectly through 
residence in the place to which it has been granted; it is mixed, if 
it partakes of the characteristics of both personal and real ex
emption. Canon 615 reveals that the exemption of regulars is 
mixed.

Both real and mixed exemption may be active or passive. It is 
active if a determined territory, inclusive of its clergy and people, 
is separated from the diocese in which it is located so that it is 
neither in nor subject to any diocese, e.g., an abbacy nullius or a 
prelacy nullius. It is passive if the territory, though withdrawn 
from the jurisdiction of the local ordinary, is not separated from 
the diocese; it is in the diocese but it does not belong to the dio
cese.

Passive exemption is either total (plena) or partial (semi-plena). 
It is total if the mere fact of residence in the exempt territory 
frees even an outsider from the jurisdiction of the local ordinary. 
It is partial if it does not extend to persons not belonging to the 
group in whose favor the exemption was granted. The opinion 
attributing only the latter to regulars seems the more probable.13

Novices enjoy the privilege of the exemption of their institute. 
Even when they are lawfully absent from their religious houses, 
the privilege follows them, as it does the professed. By the pro
visions of the common law, postulants, oblates, and servants seem

13 Chelodi, De personis, no. 281; Cocchi, Commentarium, IV, no. 114; Creu- 
sen, Religieux, no. 254; Creusen-Gareschd-Ellis, Religious, no. 310; Vermeersch- 
Creusen, Epitome, I, no. 774; Beste, Introductio in Codicem, on can. 615; contra, 
Coronata, op. cit., I, no. 621; Schafer, op. cit., no. 424. The view of the latter has 
been abandoned by Noldin-Schmitt; cf. Summa theologiae moralis, I, (29th ed., 
Munich-Heidelberg: F. H. Kerle, 1944), no. 151 (hereafter cited Theologia moralis). 
In the latest edition of die Epitome Vermeersch-Creusen express the view that 
the opinion of Coronata and Schafer can no longer be considered extrinsically 
orobable. 
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also to enjoy exemption, but only when they are actually living 
in an exempt religious house.14

14 Coronata, op. cit., I, no. 623.
15 The cases expressly mentioned in the Code in which exempt religious are

subject to the jurisdiction of the local ordinary can be found in Vermeersch- 
Creusen, op. cit., I, no. 775; Chelodi, op. cit., no. 281, note. 10 Can. 616, § 1.

17 “. . . ad octo aut decern dies . . Coronata, op. cit., I, no. 624.
18 Can. 616, § 2.

Unless a special privilege has been obtained from the Holy See, 
nuns who, because of an indult of the Holy See, take only simple 
vows, do not enjoy exemption. Nor do nuns who are directly 
subject to either the Holy See or the local ordinary.

In the case of non-formal houses {domus non formatae) of 
exempt institutes, a special limitation of the privilege is found in 
canon 617, § 2.15 *

616. 1. Regulars unlawfully dwelling outside their houses, 
even under the pretext of having recourse to their superiors, do 
not enjoy the privilege of exemption.10 A regular is not outside 
his house if he is on any portion of the grounds constituting its 
premises. Moreover, the privilege is lost only by a regular who 
dwells unlawfully outside his house, i.e., for a period of at least 
a few days, unless he acquires in less time a domicile or a quasi
domicile.17

That absence of a regular is unlawful which is not justified by 
the permission of his superiors or of the Holy See or which vio
lates canons 587, § 4, and 606, § 2; but not that resulting from 
violent eviction in time of persecution.

2. Even though a regular may have been outside his house 
lawfully and even though he has already returned to it, he can be 
punished by the local ordinary for a delict committed outside the 
religious house, if the superior, when notified of the delict, fails 
to punish him.18

Without previous notification sent the superior, the local ordi
nary cannot intervene. Moreover, he must allow the superior a 
reasonable time for action, e.g., a month.
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No such limitation is placed on the local ordinary in the case 
of an unlawful absence on the part of the regular who commits 
a delict outside his house; when the regular returns to his house, 
however, he regains his privilege.19

19 Coronata, op. cit., I, no. 624. 20 Can. 617, §§ 1, 2.
21 Schafer, op. cit., no. 421; Schbnsteiner, Grundriss des Ordensrechtes, p. 437.

Cf. also can. 497, at the beginning of § 1. 22 Can. 618, § 1.
639

617. 1. If abuses have crept into the houses or the churches of 
regulars or of other exempt religious of which the superior has 
been made aware but which he neglects to correct, the local ordi
nary is bound to refer the case immediately to the Apostolic See.

2. Every non-formal house {domus non formata) remains un
der the special vigilance of the local ordinary, who can himself 
deal provisionally with abuses arising within it to the scandal of 
the faithful.20

The term “abuses” supposes a repetition or a continuation ol 
a delict or a habitual transgression of the law in a grave matter. 
Non-formal houses {domus non formatae) are not deprived of 
their exemption because of the provisional right of correction ac
corded the local ordinary for the removal of scandal.21

618. 1. Institutes of simple vows do not enjoy the privilege of 
exemption unless it has been specially conceded them,  as it has 
been granted, e.g., to the Passionists and the Redemptorists. But 
the lack of the privilege of exemption does not imply that they 
are subject to the local ordinary, as the following paragraph of 
canon 618 demonstrates.

22

2. In the case, however, of institutes approved by the Holy 
See, the local ordinary may not: (1) make any change in the con
stitutions or inquire into the temporal administration except in 
those matters specified in canons 533-35; (2) interfere in the in
ternal government and discipline of the institute except in the 
cases expressed in law; nevertheless, in the case of lay institutes, 
the local ordinary can and must inquire: whether discipline is 
maintained conformably to the constitutions, whether sound doc-
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trine and good morals have suffered any harm, whether there have 
been violations of the law of the cloister, and whether the sacra
ments are duly and regularly received; and if superiors, when 
made aware of grave abuses, fail to remedy them, the local ordi
nary himself shall intervene; if, however, the matter is serious 
and urgent, the local ordinary shall settle it at once, with the 
obligation of reporting his action to the Holy See.23

Institutes of merely diocesan approval are subject to the local 
ordinary according to the norms of law.24

619. In all matters in which religious are subject to the local 
ordinary, he can demand obedience by the imposition of penal
ties.25

Penalties established by the local ordinary do not affect regu
lars, even in matters in which they are subject to him, unless they 
are specifically mentioned as liable to them.20

620. An indult lawfully granted by the local ordinary relaxing 
an obligation of the common law is enjoyed also by all religious 
living in the diocese, without prejudice to their vows or to the 
particular obligations of their institute.27

The privilege conceded here is that by which even exempt 
religious may avail themselves of dispensations granted by the 
local ordinary, e.g., from the laws of fast and abstinence, though 
they are not permitted to do this, i.e., invoke the dispensation 
from the law of fast and abstinence, in a case in which they are 
bound to the observance involved by an additional obligation aris
ing from a special vow or from their constitutions. But in the 
latter case, a violation of the obligation would offend, not against 
the law of the Church, the obligation of which has been removed 
by the local ordinary’s dispensation, but only against the vow or 
the constitutions.

By analogy, a religious may, if he cannot communicate with
23 Ibid., § 2. 24 Cf. can. 492, § 2.
2« Can. 619. Cf. II Plen. Council of Baltimore, Acta, nos. 410-13; III Plen. 

Council of Baltimore, Acta, no. 88. 2C Coronata, op. cit., I, no. 626.
27 Can. 620.
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his superior, avail himself on the same terms of a dispensation 
given by the pastor of the parish within the limits of which he 
is staying.28

621-624. The privilege of almsgathering. 1. Regulars who by 
the nature of their institute bear the name of and are in fact 
mendicants can, with the sole permission of their superiors, col
lect alms in the diocese in which their religious house is estab
lished; outside this diocese, however, they need the written 
permission of the ordinary of the place in which they propose to 
collect.

2. Local ordinaries, especially those of adjoining dioceses, with
out serious and compelling reasons, shall not refuse or revoke 
this permission if the religious house cannot subsist on the alms 
collected in the diocese in which it is situated.29

This privilege is conceded only to those regulars who are called 
mendicants in the strict sense, e.g., Capuchins, but not to those 
called mendicants in a broad sense, e.g., Dominicans.30

Specifically almsgathering (quaes tuatio) designates the system
atic personal approach of the collectors to prospective benefactors 
for the purpose of soliciting the means of support for their con
vent, their church, or the other works of the institute. If the ap
proach is not made in person or is not systematic in method, alms
gathering, according to the common view, is not involved. Hence 
an appeal by mail, or even by personal approach limited to a few 
benefactors, is not subject to the limitations imposed in canon 
621.31

622. 1. All other religious of congregations approved by the 
Holy See are forbidden to seek alms without a special privilege

28 Schafer, op. cit., no. 425; Beste, op. cit., on can. 620. The power of a pastor 
to dispense is given in can. 1245, § an<^ extends to the laws of fast and abstinence 
and of the observance of holydays. 20 Can. 621, §§ 1, 2.

30 Code Commission, Oct. 16, 1919, no. 10 (AAS, XI, 478; Bouscaren, op. cit., 
L 323-

si Mendicant nuns (Capuchin nuns, the Poor Clares) exercise this privilege 
through the sisters who are not bound by the cloister and who live outside it (con
versae). Schonsteiner, op. cit., p. 545.
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obtained from the Holy See. They who may have obtained this 
privilege require, besides, the written permission of the local 
ordinary, unless it is otherwise expressly stated in the privilege 
itself.

2. Religious of congregations of diocesan approval are strictly 
forbidden to seek alms without the 'written permission of the 
ordinary of the place in which their house is situated, as well as 
of the ordinary of the place in which they propose to collect.

3. Local ordinaries shall not give permission to seek alms to 
the religious mentioned in §§ 1 and 2 of this canon, especially 
in places in which there are convents of regulars who are known 
as mendicants and who in fact are such, until they have satisfied 
themselves of the real need of the respective house or pious work 
and of the impossibility of aiding it in other ways; and if it is 
possible to provide for the need through the collection of alms 
within the locality, the district, or the diocese in which the re
spective religious reside, a more ample authorization shall not 
be extended them.

4. Without an authentic and recent rescript of the Sacred Con
gregation for the Oriental Church, ordinaries of the Latin rite 
must not permit Orientals of any rank or dignity whatever to col
lect money in their territory, or send any of their subjects to 
Oriental dioceses for this purpose.32

In 1930, the Sacred Congregation for the Oriental Church is
sued a decree regulating the collection of alms and stipends by 
clerics of the Oriental Church outside Oriental countries and dio
ceses.33 The decree states that these clerics of any rank or dignity 
whatever need the permission of the Sacred Congregation for the 
Oriental Church to do so and that the practice of this Sacred 
Congregation will be not to grant it. If entirely extraordinary 
circumstances influence the Sacred Congregation to grant such a

82 Can. 622, §§ 1-4. Cf. II Plen. Council of Baltimore, Acta, no. 119; III Plen. 
Council of Baltimore, Acta, no. 295.

83 S. C. Or., deer. Jan. 7, 1930 (AAS, XXII, 108; Bouscaren, op. cit., I, 27-29).
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permission, the latter will specify the definite locality in which 
the collection may be made and will expressly inform the re
spective local ordinaries that the permission has been given. With
out this notice received in advance, local ordinaries may not 
grant authorization for such a collection or give Mass stipends 
to the collectors. If they or rectors of churches give them stipends, 
they are not relieved of the responsibility for the celebration of 
the respective Masses. Local ordinaries are required to report 
abuses to the Sacred Congregation and, in an urgent case, even 
to the civil authorities.

623. Superiors must entrust the collection of alms only to pro
fessed members of the institute who are of mature age and judg
ment, especially in the case of women, but never to those still 
engaged in the prosecution of their studies.34

624. With regard to the method to be followed in collecting 
alms and the rules to be observed by those who collect them, 
religious of both sexes must conform to the instructions given 
by the Holy See on this subject.35

The instructions to which reference is here made are contained 
in the decrees issued respectively by the Sacred Congregation of 
Bishops and Regulars (Singulari) on March 27, 1896,30 and by the 
Sacred Congregation of Religious (De eleemosynis) on November 
21, 1908.37 The principal rules contained in them are the fol
lowing.

a) Rules for women religious seeking alms. In collecting alms, 
women religious should never be sent out alone, but with a com
panion who is also a religious. They may not remain away from 
their house for more than a month, if they are collecting in the 
diocese in which it is located; for more than two months, if they 
are collecting elsewhere. They are to be provided at all times with 
sufficient money to pay their fare home on the shortest notice.

8* Can. 623. 88 Can. 624.
00 ASS, XXVIII (1895-96), 555-58; Fontes, no. 2029.
37 AAS, I (1909), 153-56; Fontes, no. 4391.
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After dark they shall never go out alone. They are to abstain 
from merely social visits, avoid taverns, and refrain from doing 
anything else that would detract from the modesty becoming 
their state. They shall travel by rail and adjust their arrival and 
departure that it shall not occur during the night. They will strive 
to obtain lodging in a house of women religious or at least in a 
house of a charitable benefactress. They shall attend Mass regu
larly in the house in which they are lodged or in the nearest church 
and receive the sacraments at least once a week. In addition, they 
shall observe the specific precepts given them by their superiors.38 
The modesty owing their state undoubtedly requires not only 
their avoiding taverns but also their staying away from sporting 
events, particularly horse races.

b) Rules for men religious seeking alms. Only in case of strict 
necessity is it permitted to send out a religious by himself for 
the collection of alms. When engaged in this task outside the 
place in which their house is located, they must lodge with the 
clergy or at least with some pious benefactor. They shall not re
main away from their house for more than a month if they are 
collecting in the diocese in which it is located; for more than two 
months if they are collecting elsewhere. They shall not remain 
away from it overnight if they are collecting in the locality in 
which it is situated. They shall be humble and modest in their 
conduct and neat in their appearance. They shall avoid familiar
ity with secular persons, especially women, and they shall not go 
to places unbecoming the religious state. They shall comply with 
their religious duties, observing faithfully, as far as possible, their 
spiritual exercises. In addition, they shall obey the specific pre
cepts given them by their superiors.39

88 This is a summarization of the decree of March 27, 1896; loc. cit. Cf. Ill Plen. 
Council of Baltimore, Acta, no. 95. The II Plen. Council had strongly urged bish
ops to forbid women religious to go about seeking alms; Acta, no. 422. Except in 
the case of mendicants who have a house in his diocese, a bishop may, even under 
the Code, prevent such collections.

88 This is a summary of the decree of November 21, 1908; loc. cit.
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c) Finally religious, both men and women, when engaged in 
collecting alms, must carry with them the permission given them 
by their superiors and by the local ordinary, in cases in which the 
latter is required, and, on demand, present them to pastors and 
local ordinaries. If they do not conduct themselves properly in 
collecting alms, but give scandal, the local ordinary may proceed 
against them in conformity with the law.40

625. The privileges of abbots de regimine. Lawfully elected 
regular abbots de regimine (i.e., actually governing an independ
ent monastery) must receive the required blessing from the bishop 
in whose diocese the monastery is located within three months 
from the date of election; after receiving it, they enjoy, besides 
the power of conferring orders according to canon 964, 1 °, the 
privileges mentioned in canon 325, except that of wearing the 
purple skullcap.41

The reception of the blessing is a required condition precedent 
to the enjoyment of these privileges.

Canon 964, i°, permits a governing abbot to confer only ton- 
sure and minor orders, and these only on his subjects, i.e,, those 
who have made at least simple profession in the monastery actu
ally governed by him or who have been lawfully transferred to 
it after religious profession elsewhere.42 To enjoy this privilege 
the abbot must be a priest.

The other privileges of a governing abbot are the following. 
1) He may perform, in churches subject to him,43 pontifical func
tions with the throne and the baldachin and the other pontifical

40 These provisions are also found in the decree of November 21, 1908; loc. cit.
41 Can. 625.
42 Augustine, op. cit., on can. 625; Schafer, op. cit., no. 161. One who was not a 

subject of a governing abbot lacking the episcopal character would receive tonsure 
or minor orders invalidly from him. However, in virtue of a rescript of the Sacred 
Congregation of Religious, the abbot primate may confer tonsure and minor 
orders on the students of Sant’ Anselmo College, Rome.

43 These churches are the monastery church and those of parishes united to 
the monastery, as well as filial chapels and mission churches annexed. Schon- 
steiner, op. cit., p. 557. Outside these churches an abbot is not permitted to 
pontificate, even with the consent of the local ordinary, unless he has a special 
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insignia without restriction as to frequency. 2) He may wear, 
wherever he goes, a pectoral cross and a ring with a precious stone. 
His skullcap, however, must be black.* 44

privilege to that effect or he is justified by an immemorial custom. Cf. Vermeersch- 
Creusen, op. cit., I, no. 784; Beste, op. cit., on can. 625.

44 In reference to an abbot’s private Mass, cf. Emmanuel, XLIX (1943), 81 f. 
A decree of Alexander VII (S. R. C., Sept. 27, 1659 [Fontes, no. 5518; Decreta 
authentica, no. 1131]) prescribed that the private Mass of an abbot should not differ 
in its ceremonies from that of any other priest. An abbot should, therefore, for his 
private Mass, vest in the sacristy; he should not wear the pectoral cross during 
its celebration; and only two candles should burn on the altar during it. It seems 
that this decree is now obsolete, as Augustine (op. cit., on can. 625) affirms in a 
general way. This conclusion seems warranted by the fact that in can. 625 (com
pared with can. 325) the Code has reorganized the whole subject matter involved; 
more, it is opposed to the previous decree at least in granting abbots the right 
to wear the cross and the ring without any limitation of time or place. Finally, 
cf. the Roman Missal, Ritus servandus in celebratione Missae, tit. I, no. 4; tit. 
XII, no. 8.

chapter in

The Obligations and the Privileges of Religious 
Promoted to Ecclesiastical Dignities 

or Administering Parishes

Canons 626-631

Division. The first canon of this chapter treats of the require
ments for the promotion of religious to ecclesiastical dignities 
(can. 626); the following three canons deal with the obligations 
of religious promoted to the episcopate and to other ecclesiastical 
dignities (can. 627—29); and the last two canons, with the obliga
tions of religious administering parishes (can. 630 f.).

626. The requirements for promotion of religious to ecclesias
tical dignities. 1. No religious may, without the authority of the 
Apostolic See, be promoted to any dignity, office, or benefice that 
is incompatible with the religious state.

2. A religious lawfully chosen by an electoral body needs the 
permission of his superior to accept the election.
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3. If a religious is bound by a vow not to accept ecclesiastical 
dignities, a special dispensation is required from the Roman 
Pontiff  to permit his acceptance of them.1

A religious may not be appointed vicar general, except in a 
diocese entrusted to his institute.2 Nor can he be made a diocesan 
consultor.3 And he cannot be named to secular parishes or 
benefices.4 Other offices in the diocesan curia are not, strictly 
speaking, incompatible with the religious state, e.g., that of 
synodal judge, synodal examiner, and censor of books, nor is the 
office of rector of the seminary.5

627-629. The obligations of religious promoted to the rank of 
bishop. 1. A religious created cardinal, residential bishop, or titu
lar bishop remains a religious sharing in the privileges of his 
institute and subject to the obligations of the religious state ex
cept so far as he shall prudently judge they cannot be observed 
without lowering the dignity of his office, but always in harmony 
with the provisions of canon 628.

2. He is exempt, however, from the authority of his superiors 
and is subject under his vow of obedience to no one except the 
Holy See.0

As a residential bishop he follows the diocesan calendar in the 
recitation of the Divine Office. He does not wear the religious 
habit, but conforms to the garb of bishops in all but the quality 
of its material.7

628. In the case of a religious raised to the episcopal dignity 
or any other dignity outside his institute:

10 if he has surrendered by profession the right of ownership, 
he is entitled to the use of the property received by him (not 
merely use of the income), the ownership of which, however,

1 Can. 626, §§ 1-3. 2 Cf. can. 367, §§1,2.
3 Code Commission, Jan. 29, 1931 (AAS, XXIII, 110; Bouscaren, op. cit., I, 

241 f.). 4 Cf. can. 1411 (20), 1442.
0 Augustine, op. cit., on can. 626, § 3; Coronata, op. cit., I, no. 633.
0 Can. 627, §§ 1, 2.
7 Benedict XV, motu propr. Apr. 25, 1920 (AAS, XII, 149; Bouscaren, op. cit., 

I, 203).
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vests, in the case of residential bishops, vicars apostolic and pre
fects apostolic, in the diocese, the vicariate apostolic or the prefec
ture apostolic respectively; in the case of all others, it is in the 
respective institute or in the Holy See as determined by canon 
582 and without prejudice to canon 239, § 1, 190;

2 0 if he has not surrendered by profession the right of owner
ship, he regains the use of the income from, and the administra
tion of all property owned by him and of all he comes to own 
after his promotion;

30 in both cases he must comply with the intention of all do
nors in regard to property that was not meant for him personally.8 *

8 Can. 628, Religious o£ solemn vows are contemplated in i°; religious
of simple vows in 2°. 0 Bestc, op. cit., on can. 628, 1°.

10 Can. 629, §§ 1, 2. 11 Coronata, op. cit., I, no. 634.
648

Without special permission, a religious of solemn vows raised 
to the episcopate can take with him from the monastery only his 
breviary, his clothing, and his personal manuscripts?

629. 1. When a religious resigns from the cardinalate or the 
episcopate or has completed the commission assigned him by the 
Holy See outside his institute, he must return to the latter.

2. However, a religious who is a cardinal or bishop may choose 
any house of the institute for his residence; but he may not be 
elected to any office in it and he has no vote in the elections for 
office.  He does not seem bound to the rigorous observance of 
the minute requirements of the daily schedule of religious life or 
to the obligation of obeying the local superior. Moreover, it 
seems that he may retain the administration of the property be
longing respectively to himself, to the institute, or to the Holy See, 
acquired by him during his incumbency in the office.

10

11
630-631. The obligations of religious administering parishes.

1. A religious governing a parish as pastor or vicar remains bound 
to observe the obligations of his vows and of the constitutions so 
far as the observance of them is not inconsistent with the duties 
of his office.
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2. In matters of religious discipline, therefore, he is subject 
to his superiors, and in regard to it the latter have the sole right, 
to the exclusion of the local ordinary, to inquire into his conduct 
and to correct it, if the case warrants it.

3. Property given him for the parish belongs to it; property 
otherwise given him he receives in the same manner as other reli
gious.

4. Notwithstanding the vow of poverty, he is allowed to accept 
or collect alms in any manner for the benefit of his parishioners 
or of Catholic schools or pious institutions connected with the 
parish and to administer and dispose of them in accordance with 
his prudent judgment and the intention of the donors, without 
prejudice to the superior’s right of supervision; but in regard to 
alms intended for the building, the maintenance, the restoration, 
or the decoration of the church itself, their acceptance, retention, 
collection, and administration belong to the superiors, if the 
church belongs to the religious institute, to the local ordinary if 
it does not.  Both the superiors and the local ordinary may dele
gate their right in this respect to the pastor or the vicar, retaining 
the right of supervision.  In determining whether it is the local 
ordinary or the religious superiors who have the enumerated 
rights over alms intended for the church, all concerned must 
remember that even a complete (pleno iure) union of the parish 
with a religious institute does not necessarily mean that the church 
belongs to the institute, for a reservation of ownership of the 
church can be made in the act by which the union occurs.

12

13

14
631. 1. Even though he exercises the sacred ministry in the 

house or the place in which the major superiors of the institute 
have their habitual residence, the religious pastor or vicar is 
nevertheless wholly subject to the direct jurisdiction, visitation, 
and correction of the local ordinary, as diocesan pastors are, with 
the sole exception of his observance of religious discipline.

12 Can. 630, §§ 1-4. 13 Vermeersch-Creusen, op. cit., I, no. 789.
14 Cf. Beste, op. cit., on can. 630, § 4.
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2. The local ordinary, therefore, may issue opportune orders 
and inflict merited penalties on the religious pastor if the latter 
is found negligent in his office. However, the authority of the 
local ordinary in this matter is not exclusive but is cumulative 
with that of the religious superiors, though the measures of the 
local ordinary prevail in the case of conflict.

3. In the removal of a religious pastor or vicar the provision 
of canon 454, § 5, must be observed; in the matter of his temporal 
administration, the provisions of canons 533, §1,4° and 535, 
§ 3, 20.10 In regard to a fund donated for the church of a definite 
parish or mission, if the church used by the parish belongs to an 
exempt institute or has been handed over to it for its permanent 
use, the Interpreting Commission has, by implication, replied 
that it is the religious superior, and not the local ordinary, who 
must be consulted for its investment and who has a right to re
quire an accounting of its administration.16

15 Can. 631, §§ 1-3.
is Code Commission, July 25, 1926 (AAS, XVIII, 393; Bouscaren, op. cit., I, 

699). Cf. our commentary on can. 630, § 4. Cf. can. 533 (§ 1, 40), 535 (§ 3, 2°), 
155°-

Concerning religious who are serving as military chaplains, cf. instruction of 
the Sacred Congregation for Religious, February 2, 1955 (AAS, XLVII, 93; The 
Jurist, XV, 205 f.). The rules for their appointment and removal are the same 
as those for the appointment and removal of religious acting as pastors. Their 
supervision is entrusted to the military vicar and their religious superiors. To 
the latter they must render periodical accounts of their receipts and expendi
tures. The instruction emphasizes that religious who arc military chaplains are 
not to be considered as exclaustrated but as religious legitimately absent for rea
son of the sacred ministry. They possess, therefore, the rights and privileges of 
their own community and may keep or undertake the functions of their com
munity which do not conflict de iure or de facto with the functions of a military 
chaplain. The religious is bound by his vows and duties. He must conform to the 
rules, constitutions, and prescriptions of the life he has professed, in so far as 
these are in keeping with his state and obligations as chaplain. The S. Con
gregation wishes that a religious chaplain be attached to the office of the military 
vicar for pertinent advice and recommends that religious who are military chap
lains be assigned to places where there is a house of their community. On leave^ 
they must go to religious houses or places assigned them by their superiors. Cf. 
Bouscaren, op. cit., IV, 152-57.
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TITLE XIV 1ih'
Transfer to Another Institute

Canons 632-636

Division. This chapter first lays down the general rules for 
transfer to another institute (can. 632); it then specifies the rights 
and the obligations of a religious who transfers to another insti
tute (can. 633-35); and finally enumerates the effects of the pro
fession of simple vows in the institute to which transfer is made 
(can. 636).

632. The general rules for transfer to another institute. With
out authorization from the Holy See no religious can transfer to 
another institute, even a stricter one, or from one independent 
monastery to another.  This restriction is of general application, 
extending not only to institutes of diocesan approval,  but also 
to quasi-religious societies.  In its strictly canonical application, 
the term “transfer” applies to all religious professed of at least 
temporary vows, but is not inclusive of novices, postulants, or 
professed religious dispensed from their vows.

1
2

3

4
The Sacred Congregation of Religious, competent in this mat

ter, ordinarily demands, before granting the requisite permission, 
the favorable opinion of the superiors of both institutes or mon
asteries involved. This permission may be granted by religious

1 Can. 632. * Schbnsteiner, Grundriss des Ordensrechtes, p. 570.
8 Coronata, Institutiones, I, no. 636.
4 Schafer, De religiosis, no. 517. The entrance of those not bound by a bond of 

union with a religious institute or a quasi-religious society is rather an “admit
tance” to be governed by can. 542, i°, and 544, § 3.
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superiors if this faculty is enjoyed by them in virtue of constitu
tions approved after the Code or in virtue of a privilege.5

The restriction of canon 632 is applicable in the case of nuns 
who by way of exception authorized by papal privilege take only 
simple vows. They may not even live in another monastery of the 
same institute temporarily with the status of other members of 
that monastery unless the Holy See permits it.®

633-635. The rights and the obligations of a religious who 
transfers to another institute. 1. A religious who transfers to an
other institute has to make a novitiate during which, his vows 
remaining intact, his rights and his particular obligations in the 
institute he is leaving are suspended; he must, in virtue of the vow 
of obedience, obey the superiors under whom he is living, in
cluding the master of novices.7 A period of postulancy is not re
quired in any case.

As his vows remain intact, the religious making the transfer 
remains subject to the vow of poverty, but only in the implica
tions it involved in the institute he is leaving. The superior, then, 
is bound by limitations imposed both by the vows remaining in
tact and by his own institute, in giving his commands.8 The 
religious must wear the habit worn by the other novices.®

2. If he does not make profession in the institute to which he 
is transferring, he must return to the other, unless in the interval 
the term of his vows has expired.10 In the case in which his tempo
rary vows have expired, he may nevertheless return to the insti
tute he was about to leave, and this without any dispensation from 
the Holy See and without a renewal of the novitiate.11

6 Cf. Beste, Introductio in Codicem, on can. 632; Coronata, op. cit., I, no. 636. 
°S. C. Rel., resp. Nov. 9, 1926 (AAS, XVIII, 490; Bouscaren, The Canon Law 

Digest, I, 324). 7 Can. 633, § 1.
8 Schafer, op. cit., no. 518. Cf. also Coronata, op. cit., I, no. 637.
®S. C. Rel., resp. May 14, 1923 (AAS, XV, 289; Bouscaren, op. cit., I, 325).
10 Can. 633, § 2.
11 Coronata, op. cit., I, no. 636; Beste, op. cit., on can. 633, § 2; Schonsteiner, 

op. cit., p. 580. The opposite view is held by Schafer, op. cit., no. 524; Geser, The 
Canon Law Governing Communities of Sisters, no. 1055; and Goyeneche, “Con-
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3. If the religious transfers to another monastery of the same 
order, he is required to make neither a novitiate nor a new pro
fession.  Monasteries of the same order are those following the 
same rule and constitutions under the same superior general, e.g., 
those of the Benedictine Order under the abbot primate.  The 
three branches of the Franciscan Order are not, for this purpose, 
considered as belonging to the same order.

12

13

sultationes” (CpR, III [1922], gf.). They believe that the permission of the Holy 
See is necessary in accordance with can. 542, i°. Cf. also Bastien, Directoire 
canonique, no. 612. 12 Can. 633, § 3.

13 Vermeersch-Creusen, op. cit., I, no. 792. 14 Can. 634.
10 Schafer, op. cit., no. 527.
10 Cf. can. 575, § 2; Code Commission, July 14, 1922, VII (AAS, XIV, 528; 

Bouscaren, op. cit., I, 325).

634. If a religious with solemn vows or with perpetual simple 
vows transfers to an institute with perpetual vows, solemn or 
simple, he shall omit, at the end of the novitiate, the temporary 
profession specified in canon 574, and either make profession of 
solemn vows or of perpetual simple vows, as the institute requires, 
or return to the institute he intended leaving; the superior under 
whom he is living has, however, the right to prolong the period 
of probation, but not beyond one year after the completion of the 
novitiate.  Canon 574 binds, however, in the case in which the 
religious making the transfer was previously bound by only tem
porary vows, and he must, therefore, at the end of the novitiate 
make a profession of temporary vows in the institute to which he 
is transferring, no respect granted to the period of temporary pro
fession that elapsed while he was a member of the institute he is 
leaving.

14

15
The superior, in admitting the transferring religious to pro

fession, requires the vote of the chapter or his council, and this 
vote must be followed even if the religious is admitted to perpet
ual solemn or simple profession.* 10

635. If the transfer is made to a monastery of the same institute, 
the following provisions apply from the date of transfer; other
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wise, from the date of profession in the institute to which trans
fer is made:

10 the religious making the transfer loses all rights and is freed 
from all obligations in the institute he is leaving and assumes the 
rights and the obligations of the institute to which he transfers;

2° he relinquishes, in favor of the monastery or the institute 
he is leaving, the property he has acquired as a religious; canon 
551, § 2, governs the allocation of the doivry, its interest, and the 
property to which the religious otherwise has title; the institute 
to which transfer is made can demand just compensation for 
the period of the novitiate but in keeping with canon 570, § 1,17 
i.e., if it is entitled to such compensation under its constitutions 
or in virtue of an express agreement made previously. In accord
ance with canon 551, § 2, the dowry and its interest are trans
ferred only after the profession in the institute to which transfer 
is made, unless it is a monastery of the same order that is involved. 
In the latter case, they are transferred at once.

636. The effects of profession in the institute to which trans
fer is made. The solemnity of the vows of one who, in accordance 
with the foregoing canons, lawfully makes profession of simple 
vows in a religious congregation is, by that fact, annulled, unless 
an Apostolic indult expressly determines otherwise  and, in any 
event, this avoidance is not retroactive, i.e., it does not validate acts 
invalid because of the solemn vows binding the religious.

18

17 Can. 635. 18 Can. 636.

654



Departure from a Religious Institute

Canons 637-645

Division. This title deals with departure from a religious in
stitute in accordance with the following plan:

1) licit withdrawal:
a) at the expiration of temporary vnws (can. 637);
b) by reason of an indult of exclaustration or of secular

ization (can. 638); with the attendant effects of ex
claustration (can. 639) and secularization (can. 640- 
43);

i) relative to the religious institute (can. 640);
ii) relative to the diocese of the religious (can.

641) ;
iii) relative to ecclesiastical offices and benefices (can.

642) ;
iv) relative to temporal property (can. 643);

2) illicit withdrawal: its nature (can. 644) and its juridical 
consequences (can. 645).

637. Licit departure at the expiration of temporary vows. 
A person who has made profession of temporary vows may, at 
their expiration, freely depart from the institute; so, too, the in
stitute, for justifying reasons, may refuse him permission to renew 
temporary profession or to make profession of perpetual vows, but 
not on the ground of ill health unless it is definitely established 
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that before profession the religious was guilty of fraud or dis
simulation in regard to it.1

1 Can. 637. Authors call the voluntary acts of departure under these circum
stances, active departure; it is called passive, if it is imposed by the institute. Cocchi, 
Commentarium, IV, no. 133.

2 Coronata, op. cit., I, no. 639; Vermeersch-Creusen, op. cit., I, no. 795; cf. also 
Schafer, op. cit., no. 538; Schonsteiner, op. cit., p. 589; Geser, op. cit., no. 1072.

3 Schafer, op. cit., no. 538; Beste, op. cit., on can. 637; cf. our commentary on 
can. 577.

4 Coronata, loc. cit.; Beste, loc. cit.; contra Schafer, op. cit., no. 539.
6 Coronata, loc. cit.; Beste, loc. cit.; Schafer, loc. cit.; Goyeneche, “De egressu

e religione” (CpR, V [1924], 213).

The freedom to depart acknowledged here is juridical freedom, 
not moral freedom. The latter is judged by the norms of obliga
tion laid down in moral theology.2

If the religious is in doubt he may postpone the renewal of his 
temporary vows or the profession of perpetual vows but only for 
a few days. In this event he is not considered to have departed 
from the institute, and neither the permission of the Holy See nor 
the completion of a new novitiate is required to permit him to 
make a renewal of vows or perpetual profession. It would, of 
course, be otherwise if he actually departed or even expressed 
his intention of departing.3

The superiors who may reject the religious at the expiration 
of his temporary vows are, unless the constitutions provide other
wise, the major superiors who are vested with the right to admit 
him to profession. For this rejection no vote of chapter or council 
is required.4 *

Reasons justifying the rejection are, e.g., lack of the qualifica
tions needed for the religious life, incompatibility of character 
with relation to the demands of the religious life, a lack of do
cility or of the religious spirit, and, in clerical or teaching insti
tutes, dullness of intellect in relation to studies. The absence of 
a justifying reason would cause the act of rejection to violate not 
only the ecclesiastical law but also charity; not, however, jus
tice.6
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A religious who became insane or in any way mentally de
ranged during the period of his temporary profession, cannot be 
rejected; his status as a member of the institute is that of a reli
gious with temporary vows. Of course, he may not be admitted to 
perpetual profession.0

The fraudulent concealment of illness which justifies the rejec
tion of a religious because of it must be culpable, practiced with 
the precise purpose of obtaining admission to profession.

638. Departure under an indult. An indult permitting a reli
gious to remain outs ide the cloister either temporarily, that is, an I 
indult of ^exclaiistratS^, or perpetually, that is, an indult of secu; ? 
larizationy-in the case of an institute approved by the Holy See, 
can be granted only by the Holy See; in the case of institutes of 
diocesan approval, by the local ordinary.7

Exclaustration is to be distinguished from mere absence for 
any period, even though the absence is greater than six months 
and even though permission of the Holy See has been granted 
for it. Exclaustration temporarily suspends the authority of the 
religious superior over the exclaustrated religious; this authority 
is not suspended in the case of mere absence.8

The local ordinary of the place in which is situated the house 
to which the departing religious belongs or in which the latter 
has at least a quasi-domicile is the one competent to grant the re
spective indults in the case of institutes of diocesan approval.®

An indult of secularization releases a religious entirely, abso
lutely, and permanently from his institute and from the obliga
tions of the religious state; it becomes effective only when it is 
accepted, and the religious who requested it may refuse it even 
after it has been granted.10

o S. C. Rei., dubium, Feb. 5, 1925 (AAS, XVII, 107; Bouscaren, op. cit., I, 309 f.).
7 Can. 638. Cf. Ill Plen. Council of Baltimore, Acta, no. 93.
8 Schafer, op. cit., no. 544. 0 Coronata, op. cit., I, no. 640.
10 S. C. de Religiosis, resp. Aug. 1, 1922 (AAS, XIV, 501; Bouscaren, op. cit., 

I» 326). This response indicates that the institute must have recourse to the Sacred 
Congregation, if it does not wish to permit refusal.
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639. The general effects of exclaustration. A religious who has 
obtained an indult of exclaustration from the Apostolic Seere^ 
mains bound by the vows and the other obligations imposed by 
his profession so far as they are compatible with his status; he is 
not athe religious habit; during the period in 
which the indult is effective he has no vote in rheelections of the 
institute and he is ineligible for election to office; but he enjoys 
rhe merely spiritual privileges of the institute; however, instead 
of owing obedience, in virtue of the vow of obedience, to the 
superiors of his institute, he owes it to the ordinary of the diocese 
in which he resides.11

Thejvow oCohedience thus continues its binding force on the 
excla narrated,religious, but the superior to whom the latter owes 
obedience is the local ordinary; the vow of chastity remains^for 
him unmodified in its obligations; the vow of poverty is modified 
in its obligations by the circumstances of his residence outside the 
cloister, especially in the matter of the common life which obvi
ously cannot be observed by him.12 The earnings of the ex- 
claustrated religious belong to the institute, which, in turn, must 
give him the means of support.13

Unless particular constitutions approved after the Code pro
vide otherwise, a religious who dies during the period of his 
exclaustration is entitled to the same suffrages as he would have 
enjoyed if not exclaustrated.14

Religious belonging to institutes of diocesan approval are also 
governed by the provisions of canon 639 when the local ordinary 
grants them an indult of exclaustration, though they may be per-

11 Can. 639.
12 Schonsteiner, op. cit., p. 596; Beste, op. cit., on can. 639; Chelodi, De personis, 

no. 286.
13 Schonsteiner, op. cit., p. 597; Coronata, op. cit., I, no. 640; Beste, loc. cit.; 

contra Vermeersch-Creusen, op. cit., I, no. 796.
14 Coronata, loc. cit.; Schonsteiner, op. cit., p. 599; Schafer, op. cit., no. 546; 

contra Vermeersch-Creusen, loc. cit.; Beste, loc. cit.; Oesterle, Praelectiones iuris 
canonici, I, 362.
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mitted by the latter, for special reasons, to wear the religious 
habit.16

640. The effect of secularization in relation to the institute. 1. 
A professed religious who leaves the institute with an indult of 
secularization:

10 severs his ties with the institute, forfeits the right to wear 
the religious habit, and assumes the position of a secular in regard 
to the celebration of Mass, the recitation of the Breviary, and the 
administration of the sacraments;

2° obtains liberation from the obligations of his vows, without 
prejudice to those deriving from major orders in one who has 
received the latter; from the obligation, in virtue of religious 
profession, of reciting the Breviary; and from the observance of 
the rules and the constitutions of the institute.16

Religious belonging to institutes of diocesan approval are also 
governed by the provisions of canon 640, § 1, when they receive 
an indult of secularization from the local ordinary.17

2. If a secularized religious, in virtue of an Apostolic indult, 
is readmitted into the institute, he must make a new novitiate 
and profession and assume his seniority among the professed mem
bers from the day of his new profession.18

641. Effect of secularization on diocesan affiliation. 1. If a 
religious in major orders has not lost his diocese in accordance 
with canon 585, he must return to his diocese, and his proper 
ordinary must receive him, in the event of his departure from his 
institute at the expiration of his vows or of his secularization; if 
he has lost his diocese, he is not allowed to exercise the functions 
of major orders outside the institute until he has found a benev-

18 Code Commission, Nov. 12, 1922, III (/MS, XIV, 662; Bouscaren, op. cit., I, 
326 f.). For a new form of exclaustration, known as exclaustratio qualijicata, cf. 
Bouscaren, op. cit., IV, 242 f.

Can. 640, § 1. As to the right of the religious to refuse an indult of seculariza
tion already executed by the superior general, a right belonging to him, cf. S. C. 
de Religiosis, resp. Aug. 1, 1922 (AAS, XIV, 501; Bouscaren, op. cit., I, 326).

17 Code Commission, Nov. 12, 1922 (AAS, XIV, 662; Bouscaren, op. cit., I, 326). 
is Can. 640, § 2.
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olent bishop or the Apostolic See has otherwise provided for 
him.10 Perpetual profession results in the loss of one’s diocese.20 
The Apostolic See rarely dispenses with the need for the accept
ance of a religious by a benevolent bishop; when it does so, the 
case usually involves a priest who has sufficient financial income 
of his own to ensure his support.21

The exercise of the functions of major orders in violation of 
canon 641, § 1, does not result in an irregularity.22

2. A bishop may receive a religious either unconditionally 
or on the terms of a three-year probation; in the first case, the 
religious is by that fact incardinated into the diocese; in the second 
case, the bishop may prolong the period of probation, but for no 
more than another three-year period; at the expiration of the 
six-year term, if the religious has not been rejected by the bishop 
in the meantime, he becomes automatically incardinated into 
the diocese.23 Should the religious be rejected by the bishop in 
the meantime, he is bound either to return to his community, to 
find another benevolent bishop, or to have recourse to the Holy 
See for permission to exercise the functions of major orders out
side the institute.24

642. Effect of secularization on offices and benefices. 1. Al
though every secularized religious may, in accordance with canon 
641, exercise the functions of major orders, he is nevertheless for
bidden, in the absence of an additional specific indult of the Holy 
See:

10 to hold any benefice in a major or minor basilica or in a 
cathedral church;

2° to hold any chair or office in major or minor seminaries or 
other institutions in which clerics are educated, or in universities

Can. 641, § 1. 20 Cf. can. 585.
21 Augustine, Commentary, III, on can. 641, § 1.
22 Coronata, op. cit., I, no. 641; Beste, op. cit., on can. 641, § 1.
23 Can. 641, § 2. The Interpreting Commission authorizes the tacit prolongation

of the period of experiment for the second three-year term; Code Commission, 
July 27, 1942 (AAS, XXXIV, 241). 24 Beste, op. cit., on can. 641, § 2.
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or institutions entitled by Apostolic privilege to confer academic 
degrees;

30 to hold any office or post in a diocesan curia or in religious 
houses of either men or women, even those belonging to insti
tutes of merely diocesan approval.

2. These rules apply equally to religious who have taken only 
temporary vows or an oath of perseverance or who have made 
other particular promises in accordance with the constitutions of 
their institute, from which they have been dispensed, provided, 
however, that they have been subject to the respective bonds for 
a period of six full years.25 *

25 Can. 645, §§i,2.
20 Code Commission, Nov. 24, 1920 (AAS, XII, 575; Bouscaren, op. cit., I, 327).
27 Can. 643, § 1.

Religious in major orders seem from the context to be the only 
religious subject to the disqualifications of this canon, and even 
they are not subject if they are only exclaustrated, or if they have 
returned to the world at the expiration of their vows. Religious 
in major orders, however, are bound by these restrictions whether 
secularized or dismissed, even though their Apostolic indult of 
secularization antedated the promulgation of the Code.20

An act placed in violation of this canon is unlawful but not 
invalid.

Dispensation from religious vows is an essential condition for 
the disqualification in the case of those who are enumerated in 
the second paragraph of this canon; departure at the expiration o| 
vows, oaths, or promises does not have this result; nor does a dis' 
pensation, in the case of one who has been subject to the vows, 
oaths, or promises for less than six years.

643. Effect of secularization on property. 1. A religious who 
leaves his institute at the expiration of the term of his temporary 
vows or in virtue of an indult of secularization or one who has 
been dismissed is not entitled to demand remuneration for serv
ices rendered by him to the institute.27
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In accordance with this rule, candidates, at the time of their 
entrance into the institute, should be asked to sign a renunciation 
of any such claim.28

A religious of simple vows, upon his secularization, regains 
all rights pertaining to his property, its use, its income, and its 
administration. A religious of solemn vows has, of course, no 
such rights to regain. Natural equity suggests, however, that 
the property he gave the institute on his admission should be 
returned to him.29

2. However, in the case of a woman religious who was received 
without a dowry and who cannot provide for her support out of 
her own resources, the institute must, in charity, give her what is 
necessary for her safe and dignified return home and provide for 
her support with means mutually agreed upon or, in case of dis
agreement, determined by the local ordinary in accordance with 
natural equity.30 The return of the dowry is not sufficient when 
it is not adequate to meet the needs specified in this paragraph 
of canon 643.31

644. The nature of illicit departure. 1. An apostate from reli
gion is one who after the profession of solemn or simple perpetual 
vows unlawfully departs from his religious house with the in
tention not to return or who, after a lawful departure from it, 
determines to withdraw himself from subjection to his supe
riors.

2. The perverse determination just described is legally^pre- 
sumed to have been involved jfjwithin a month of the depar- 
ture the religious has neither returned nor manifested to his 
superior his nFtention of returning.32

A religious of temporary vows, even though he belongs to an 
institute of solemn vows, though he sins grievously, is not an

28 Coronata, op. cit., I, no. 641.
20 Cf. Priimmer, Manuale, 9.254; Coronata, loc. cit.; Beste, op. cit., on can. 643, 

§ 1. 30 Can. 643, § 2.
«S. C. de Religiosis, resp. Mar. 2, 1924 (AAS, XVI, 165; Bouscaren, op. cit., 

I, 300). 82 Can. 644, §§ 1, 2.
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apostate, even though all the circumstances of canon 644, §§1,2
I are verified in his departure.

I
 A departure is unlawful when it violates the constitutions of the 
institute and is not justified by an indult or a dispensation issued 
by competent authority. To such a departure, however, there 
must be joined the intention not to return, in order that the reli
gious may be regarded as an apostate.

The month that determines the presumption of malicious 
intent is reckoned from the expiration of the period for which 
permission was given. In the case of unlawful departure, dt is 

(^reckoned from the date of departure?3 The presumption thus 
.derived.yields, of course, to proof.34

3. A fugitive is one who leaves the religious house without the 
superior’s permission, but with the intention of returning to the 
institute.35

The conditions required to make one a fugitive are not verified 
in the following cases:

1) when permission to leave is obtained through deceit;
2) when a religious leaves without permission to go to another 

house of the institute to escape the severity of his superior;
3) tvhen a religious leaves without permission with the inten

tion of staying away for not more than two days.30
645. The juridical consequences of illicit departure. 1. 

Neither an apostate nor a fugitive is freed from the obligations of 
his rule and vows, but he must return to his institute without 
delay.  This obligation is a grave one and the apostate and the 
fugitive remain in the state of grave sin until they have met it.

37

2. Superiors must seek them out assiduously and accept them 
when they return sincerely penitent; in the case of nuns who are. 
apostates or fugitives, it is the local ordinary and, in the case of 
an exempt monastery, the regular superior who must, with due

S3 Schonsteiner, op. cit., p. 617. 84 Cocchi, op. cit., IV, no. 140.
35 Can. 644, § 3.
se To make one a fugitive, the intended absence must be notable, i.e., exceeding 

two days. Cf. Beste, op. cit., on can. 644, § 3. u Can. 645, § 2.
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prudence, effect their return.38 However, if the case is completely 
hopeless, superiors are not subject to the obligation either of 
making the search or of accepting the returning religious.39

Apostates from religion are subject to the following penalties:
1) excommunication reserved to a major superior, if the insti

tute is exempt, otherwise, to the local ordinary of the diocese in 
which the religious has his residence; 40

2) exclusion from legal ecclesiastical activity 41
3) automatic deprivation of the privileges of the institute; 42
4) perpetual deprivation of the right to vote and of eligibility 

for office in the institute.43
A fugitive automatically incurs the following penalties:
1) the loss of office held in the institute;
2) suspension reserved to his major superior, if he is in major 

orders.  Moreover, on his return he is to be punished in accord
ance with the constitutions, or, should the latter lack provisions 
in this matter, at the discretion of the superior.

44

45
»8 Can. 645, § 2. This obligation derives from the divine law.
3® Schafer, op. cit., no. 569; Coronata, op. cit., I, no. 643.
40 Cf. can. 2385; cf. Vermeersch-Creusen, op. cit., I, no. 804.
41 Cf. can. 2385. Can. 2256, 20, indicates the acts involved in this exclusion.
42 Cf. can. 2385.  Cf. can. 2385.  Cf. can. 2386.48 44
45 Cf. can. 2386.
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The Dismissal of Religious 

665

Canons 646-672

Division. This title treats first of automatic dismissal (can. 
646); then of the dismissal procedure (can. 647-69); and finally 
of the status of the dismissed (can. 669-72). Three chapters are 
given to the various aspects of the procedure of dismissal. The 
last chapter of this title deals with the status of the dismissed (can. 
669-72). The first chapter deals with the dismissal of religious 
who have made temporary profession (can. 647 f.); the second, 
with the dismissal of religious who have made perpetual pro
fession in a non-exempt clerical institute or in a lay institute 
(can. 649-53); and the third, with the dismissal of religious who 
have made solemn or simple perpetual profession in a clerical 
exempt institute (can. 654-68).

646. Automatic dismissal. 1. The following religious are au
tomatically (ipso facto) regarded as legitimately dismissed:

10 one who publicly apostatizes from the Catholic faith;
2 0 one who has eloped with a person of the other sex;
30 one who attempts or contracts even a so-called civil mar

riage.* 1 2 3
The provisions of this paragraph of canon 646 extend to all 

professed religious, even though their vows are only temporary, 
and to all members of quasi-religious societies.

The apostasy from the faith that effects automatic dismissal
1 Can. 646, § 1.
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signifies complete desertion of the faith in a public manner in 
accordance with the sense of canon 2197, i°.

The elopement is not effective until the lapse of a notable period 
of time; 2 and probably not if the person of the other sex involved 
as companion has not reached the age of puberty 3 or is a blood 
relative in the direct line or in the first degree of the collateral 
line.4

There can be no more than an attempt at marriage in the case 
of those bound by the diriment impediments of solemn vows or 
major orders. The marriage may be valid, though gravely unlaw
ful, in the case of other religious. In either case, it effects automatic 
dismissal. But this effect is not produced by even public concu
binage, in the absence of an attempt at marriage.5

Automatic dismissal from the institute is not the only penalty 
incurred through the commission of the delicts enumerated here.6

2. In these cases (i.e., of automatic dismissal) it suffices that 
the major superior, with his chapter or council in accordance with 
the constitutions, makes a declaration of fact; but he must care
fully preserve all evidence of the fact in the records of the house.7

The dismissal does not depend for its lawfulness or its validity 
on the declaration made by the major superior.8 The latter is a 
record for the future.®

2 Coronata, Institutiones, I, no. 646.  Cf. can. 88, § 2.8
< Chelodi, De personis, no. 289, Schafer, De religiosis, no. 576.
« Schafer, loc. cit. 6 Cf. can. 670, 2314, 2385, 2386, 2388.
7 Can. 646, § 2.
8 Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, The Canon

Law Digest, II, 175). • Cf. also can. 2232.
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CHAPTER I

The Dismissal of Religious Who Have Made Profession 
of Temporary Vows

Canons 647-648

647. Competent authority and conditions for dismissal. 1. In 
orders and congregations approved by the Holy See the dis
missal of a religious of temporary vows can be effected by the 
superior general or the abbot of an independent monastery, 
each with the consent of his respective council manifested by 
secret ballot, or, in the case of nuns, by the local ordinary and, 
if the monastery is subject to regulars, by the regular superior,1 
after the superioress of the monastery has attested in writing the 
reasons for dismissal. In the congregations of diocesan approval, 
dismissal is effected by the ordinary of the place in which the reli
gious house is located, but not without the knowledge or in op
position to warranted dissent on the part of the superiors.

2. All these authorities are gravely bound in conscience to 
observe the following conditions in the process of dismissal:

10 the reasons for dismissal must be serious;
2° the reasons may arise on the part of the institute or on the 

part of the religious; a sufficient reason is the lack of the religious 
spirit which gives scandal if it persists after repeated admonitions 
and impositions of salutary penances; but ill health is not a suffi
cient reason, unless it can be proved with certainty that it was 
fraudulently concealed or discounted prior to profession;

1 The opinion of Augustine (Commentary, III, on can. 647, § 1) to the effect 
that either the local ordinary or the regular superior may dismiss a nun belonging 
to a monastery subject to regulars is improbable, as is Priimmer’s (Manuale, q.258) 
to the effect that her dismissal is the prerogative of the regular superior alone. 
Cf. Vermeersch-Creusen, Epitome, 1, no. 808; Coronata, op. cit., 1, no. 647; Schon
steiner, Grundnss des Ordensrechtes, p. 628; Beste, Introductio in Codicem, on 
can. 647, § 1; Creusen, Religieux, no. 285; Creusen-Gareschl-Ellis, Religious, 
no. 347.
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30 though the reasons must be manifest to the superior effect
ing the dismissal, they need not be established through a formal 
canonical trial; but they must always be disclosed to the religious, 
who must also be given full liberty to answer them and to convey 
his answer to the superior effecting the dismissal;

40 the religious has the right of recourse against the dismissal 
to the Apostolic See and, pending the recourse, the dismissal has 
no juridic effect;

50 in the case of women religious, the obligation of canon 643, 
§ 2, must be observed,2 i.e., if the woman religious was received 
without a dowry and has no means of her own, she must be given 
by the institute the means necessary for a safe and dignified return 
home and for her support until she is able to provide for it her
self.

The reasons given in the second paragraph of canon 647 
are only illustrative. It is left to the conscience of the su
perior to determine the gravity and the sufficiency of other rea
sons.3

The dismissed religious must make recourse to the Sacred Con
gregation within ten days,4 including the day following that on 
which the religious is officially notified of the decree of dismissal. 
An extension of this period results (since it is measured as tempus 
utile) if the dismissed religious is unaware of his right or is pre
vented from asserting it. It is therefore advisable that superiors 
should immediately acquaint him both of the right and of the 
time within which it must be asserted. While the recourse is 
pending, the religious remains a member of the institute with 
all the rights and obligations incident to that status.5

2 Can. 647, §§ 1, 2.
3 Insanity that appears during the period of temporary profession is governed 

by the same rule as ill health in general. S. C. de Religiosis, resp. Feb. 5, 1925 (AAS, 
XVII, 107; Bouscaren, op. cit., I, 309 f.).

<S. C. de Religiosis, resp. et declar. July 20, 1923 (AAS, XV, 457; Bouscaren, 
op. cit., I, 328 f.).

8 Cf. Schafer, op. cit., no. 580; Coronata, op. cit., I, no. 648. After the expiration 
of the ten-day period, the decree of dismissal takes effect, if the religious was at
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648. Effects of dismissal. A religious dismissed in this manner 
is automatically (ipso facto) freed from his vows, without prej
udice to the obligations attached to the major orders which he 
may have received, and with due regard for the provisions of 
canons 641, § 1, and 642; a cleric in minor orders, however, is 
reduced by such dismissal to the lay state.®

CHAPTER 11

The Dismissal of Religious of Perpetual Vows 
in a Non-exempt Clerical Institute or a Lay Institute

Canons 649-653

649-653. Competent authority and conditions for dismissal. 
In non-exempt clerical institutes of men and in lay institutes, a 
member who has made profession of perpetual vows can be dis
missed only if he has previously committed three offenses (delicta) 
and has been twice admonished in accordance with canons 656- 
62, but without effect.1

In order that dismissal may be lawful in the case of these reli
gious the following conditions must be verified.

1) The offenses (delicta) must be certain, grave, and external; 
three in number, either of the same species or, if specifically dif
ferent, manifesting in the aggregate a lack of good will and little 
prospect of amendment, or, if but one offense, virtually threefold 
because of continuance after two admonitions; they may be in
fractions of either the common law or the particular law of the 
constitutions.

2) There must intervene two admonitions accompanied by 
opportune exhortations, corrections, and penances, including the 
threat of dismissal.

fault in not asserting his right in the interval, the recourse made afterwards, 
though still allowed, does not suspend this effect. Cf. Beste, op. cit., on can. 647, 
§ 2. 8 Can. 648. 1 Can. 649.
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3) Failure of amendment on the part of the religious.2

2 AU three conditions are thoroughly analyzed in the subsequent canons,
656-62.

8 A religious of an institute of diocesan approval is authorized to take recourse 
to the Holy See within ten days from the receipt of the decree of dismissal and 
by this recourse to suspend the effect of the decree. Cf. our commentary on can. 
647. 4 Can. 650, §§ 1-3. »Can. 651, §§ 1, 2.

670

650. 1. When these conditions have been verified, the superior 
general of the institute with his council, in consideration of all 
the circumstances, shall pass on the existence of sufficient cause 
for dismissal.

2. If the majority of the votes are in favor of dismissal:
i° in institutes of diocesan approval the whole matter must 

be referred to the local ordinary of the place in which is located 
the religious house to which the religious is assigned, and it is he 
who is authorized, in keeping with prudence and the provisions 
of canon 647, to decide on dismissal; 3

2° in institutes of pontifical approval, the superior general of 
the institute issues the decree of dismissal, but it becomes effective 
only on confirmation by the Holy See.

3. The religious has full freedom to present his defense, and 
it must be faithfully entered in the record of the case.4

651. 1. Grave external reasons, accompanied by incorrigibil
ity, are also required for the dismissal of women religious who 
have made profession of perpetual vows, solemn or simple, that 
is, when experience has shown, in the judgment of the superiors, 
that there is no hope of amendment.

2. The prescriptions of canon 650, § 3, must also be observed 
in the dismissal of women religious,5 that is, the woman religious 
has full freedom to present her defense, and it must be faithfully 
entered in the record of the case.

Not delicta, as in the case of the dismissal of men religious, are 
required for the dismissal of women religious, but merely grave 
external reasons, such as are imputable to the religious and prob
ably, considering the permanent absolute right acquired by per-
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petual profession, of sufficient gravity to constitute a grave sin 
in the theological sense/ Merely physical or intellectual defects 
do not suffice.

Two other conditions, in addition to the grave external of
fenses, must be verified before dismissal is justified: the failure 
of amendment of the religious and the effort of the superiors to 
bring it about through salutary penances, admonitions, exhorta
tions, and threats of expulsion.

652. 1. In the case of institutes of diocesan approval, the ordi
nary of the place in which is located the house to which the pro
fessed sister is assigned must examine the reasons for dismissal 
and issue the decree effecting it.7 Recourse with suspensive effect 
may be taken by the religious within ten days.

2. In the case of nuns (i.e., religious women of solemn vows), 
the local ordinary shall transmit to the Sacred Congregation all 
the acts and the documents of the case with a statement of his own 
opinion and, if the monastery is subject to regulars, of the opinion 
of the superior of the latter.8 The decree of dismissal is issued, 
in this case, by the Sacred Congregation, and the dismissed nun is 
given no right of recourse with suspensive effect against it.

If by special provision of the Holy See nuns make profession 
of only simple vows, their dismissal is regulated not by § 2 but by 
§ 1 of this canon,0 i.e., according to the law governing institutes of 
diocesan approval.

3. In the case of other institutes of pontifical approval, the 
mother general shall likewise transmit to the Sacred Congregation 
the whole record of the case with all the pertinent acts and docu
ments. In this and in the preceding case, the Sacred Congregation 
shall make its own decision, but in harmony with canon 643, § 2.10

0 Coronata, op. cit., I, no. 651. Other authors, however, maintain that they 
need not be of sufficient gravity to constitute a grave sin, but even these say that 
they must be moral offenses. Cf. Schafer, op. cit., no. 584; Vermeersch-Creusen, 
op. cit., I, no. 810; Beste, op. cit., on can. 651, § 1. T Can. 652, § 1.

8 Ibid., § 2. ® Coronata, op. cit., I, no. 651.
10 Can. 652, § 3.
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653. In the case of grave external scandal or of very serious 
imminent injury to the community, the religious can be dis
missed immediately by the major superior with the consent of his 
council or even, if there is danger in delay and time does not per
mit recourse to the major superior, by the local superior with the 
consent of his council and of the local ordinary; the religious must 
immediately cease wearing the religious habit, and the whole mat
ter must be referred to the Holy See without delay, either by 
the local ordinary or by the major superior, if he intervened in 
the case.11

Grave scandal is external when it cannot be concealed from 
persons who do not belong to the institute or when it has been 
already divulged to them. The imminent grave harm that serves 
as a reason for this summary dismissal is such concerning which 
there is moral certainty that it will result in a serious temporal 
loss for the community.

chapter in

Judicial Process for the Dismissal of Religious 
Who Have Made Profession of Solemn or Simple 
Perpetual Vows in an Exempt Clerical Institute

Canons 654—668

Division. This chapter first asserts the necessity of a judicial 
trial for the dismissal of religious in exempt clerical institutes 
(can. 654). It then determines the authority competent to render 
sentence (can. 655) and the conditions prerequisite to the open
ing of the judicial process (can. 656-64). Finally, the method of 
reaching and rendering the decision is set forth (can. 665-68).

654. The necessity of a trial. A male religious who has taken 
solemn or simple perpetual vows in a clerical exempt institute 
may be dismissed only through a judicial process, and any con-

11 Can. 653.
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trary privilege is revoked, exception being made, however, for 
the cases of canon 646 (automatic dismissal for certain delicts) 
and of canon 668 (dismissal in emergencies).1

655. The competent authority. 1. The authority competent to 
render the sentence of dismissal is the superior general of the in
stitute or of the monastic congregation, assisted by his council 
or chapter, which must consist of at least four religious, and in the 
event that any member is not available, the president shall choose, 
with the consent of the others who with him constitute the col
legiate tribunal, a sufficient number of religious to take their 
place.

2. The president, with the consent of the others, shall appoint 
a promoter of justice in accordance with the rule of canon 1589, 
§ 2; 2 this officer designated to prosecute the case is required, 
therefore, to be a priest of the same religious institute as that of 
the religious involved; he must also be a doctor in canon law or at 
least an expert in this subject; and he must be known for his 
prudence and fairness.3 An attorney for the religious and a notary 
are also required as participants in the process.4

656-664. Prerequisite conditions. The judicial process is not 
to be organized unless preceded by:

10 grave external crimes either against the common law or 
against the particular law of the institute;

2° admonitions;
30 a lack of amendment.6 It suffices that the three crimes are 

external; it is not required that they be notorious, or even public.0
657. The three crimes must belong to the same species, or, if 

they are of different species, be of such a nature that when taken 
together they manifest perversity of will and obstinacy in evil, or, 
if they constitute one continuous crime, be one that virtually

1 Can. 654. 2 Can. 655, §§ 1, 2.
« Cf. can. 1589, §§ 1, 2; cf. also can. 1587, 1588 (§ 2).
4Cf. can. 664 (§ 1) and 1655 (§ 1).
8 Can. 656. This canon considers a crime or delict in the sense of can. 2195, 

2196, 2222, § 1. 0 Contra Augustine, op. cit., Ill, on can. 657.
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amounts to three because of repeated admonitions.7 Crimes be
long to the same species when they violate one and the same vir
tue, e.g., poverty, chastity, or obedience. Crimes belonging to 
different species are those that violate different virtues: e.g., the 
religious might sin against temperance and poverty. A continuous 
crime is exemplified in concubinage.

If a period of three years intervenes between crimes, during 
which the religious gives evidence of good will, a later crime is 
not proof of perversity of will or obstinacy in evil.8

658. 1. To justify an admonition it is required that the crime 
be notorious or that it be manifest from the extrajudicial con
fession of the delinquent or from other sufficient proofs fur
nished by previous investigation.

2. In the making of this investigation, the prescriptions of 
canon 1939 and the following canons are to be observed with 
requisite modifications.®

According to canon 2197, § 2, a crime is:
1) juridically notorious (notorietate iuris) after the irrevoca

ble sentence of a competent judge (i.e., quae transierit in rem 
iudicatam) or after the judicial confession of the guilty party;

2) factually notorious (notorietate facti) when it is publicly 
known and committed in such circumstances that it cannot be 
concealed by any subterfuge or excused under any claim of legal
ity-

If a crime is notorious, the admonition is justified; but it is 
also justified if the crime is manifest from an extrajudicial con
fession or from other proofs.

The investigation which may furnish these proofs must proceed 
in accordance with canons 1939-46, and is required when in
formation concerning the crime has been acquired only through 
rumors or through semi-official information. The investigator

Can. 657.
8 Creusen, Religieux, no. 292; Creusen-Garesch^-Ellis, Religious, no. 360.
8 Can. 658, §§ 1, 2.
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delegated to conduct it, or the superior who conducts it per
sonally, is bound by secrecy. Special delegation is needed for each 
case. The delegate takes an oath to observe secrecy and to ful
fill faithfully the duties of his office and to abstain from accepting 
gifts. He cannot later act as judge in the same case. In sending his 
report to the superior, he must give his opinion of the value of 
the evidence.

659. The admonition shall be given by the immediately higher 
superior personally or by another acting on his mandate; but the 
superior must not give a mandate of this kind until he has ob
tained adequate information concerning the facts of the crime as 
required by canon 658, § 1. The mandate given for the first ad
monition holds good also for the second.10

660. Two admonitions must be given, that is, one for each of 
the first two offenses; in the case of a continuous or enduring 
crime, an interval of at least three whole days must elapse be
tween the first and the second admonition,  i.e., three periods 
of twenty-four hours running from midnight to midnight with
out counting the day on which the admonition was made.

11

12
661. 1. The superior shall accompany the admonition with 

opportune exhortation and correction, imposing in addition pen
ances and other penal remedies calculated to procure the amend
ment of the delinquent and the reparation of scandal.

2. The superior is also bound to remove the delinquent from 
the occasion of relapse, even to the extent of transferring him, if 
necessary, to another house in which vigilance can be the more 
easily maintained and the occasion of committing the offense made 
remote.

3. To each admonition must be added the threat of expul
sion,  so that the delinquent may be fully apprised of the con
sequences of his behavior and be deprived of any pretext of 
ignorance regarding them. The threat of dismissal is an essential

13

10 Can. 659. X1 Can. 660.
12 Coronata, op. cit., I, no. 655.  Can. 661, §§ 1-3.18
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condition without which the judicial process would be invalidly 
organized.

The admonitions and the threats of expulsion may be made 
orally or in writing. But the fact that they were made must be 
recorded and filed. If made orally, they should be made in the 
presence of two witnesses. If made by letter, the letter should be 
registered for personal delivery or sent by messenger.14 If the 
delinquent prevents the admonition from reaching him, he is 
regarded as having received it.15

662. The religious is considered not to have made amendment 
if, after the second admonition, he commits a new offense or per
severes in a continuous one; at least six days must elapse after the 
last admonition before further steps are taken.  The superior 
may wait longer than six days following the last admonition be
fore taking action. This moratorium lapses, in the case of a con
tinuing crime, with the end of six days following the admonition; 
in the case of a repeated crime, with the end of six days following 
the crime.  If, during those six days, the religious gives signs of 
true repentance and amendment, further action in the direction 
of dismissal is stopped.

10

17

663. After the admonitions and the corrections have proved 
ineffective, the immediately higher superior shall diligently col
lect all the pertinent material and documents of the case and send 
them to the superior general, who shall deliver them to the pro
moter of justice, and he, in turn, shall examine them and submit 
his conclusions.18

664. 1. If the promoter of justice (the prosecutor), who is 
authorized to make further investigations if he thinks them op
portune, files an accusation, the canonical trial shall begin; in

14 Coronata, op. cit., I, no. 655.  Cf. can. 2143.18
1® Can. 662.
17 Coronata, loc. cit. In regard to the interval between crimes, cf. our com

mentary on can. 657.
18 Can. 663. In a monastic congregation, the supreme superior is the abbot 

president, not the abbot primate. Augustine, op. cit., Ill, on can. 663; Coronata, 
op. cit., I, no. 655.
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this trial there shall be observed, with required modifications, 
the prescriptions of the canons contained in the first part of Book 
IV of the Code.

2. To justify a sentence of dismissal it must become evident 
from the trial that the offenses were committed, that the two 
admonitions were given, and that there was no amendment.10

665-668. The method of reaching a decision. After a careful 
study of the allegations of the prosecutor and the defense of the 
accused, the tribunal, if it judges that the points mentioned in 
canon 664, § 2, have been sufficiently proved, will render a sen
tence of dismissal.20 The tribunal must act as a body at least in 
rendering the sentence; an absolute majority of the votes of 
the judges is required for the validity of a sentence of dismis
sal.21

666. The sentence does not take effect until it has been con
firmed by the Sacred Congregation; therefore the president of 
the tribunal will provide that the sentence and all the acts of the 
case will be sent to the Sacred Congregation as soon as possible.  
No appeal is available to the dismissed religious against the 
confirmation of the sentence by the Sacred Congregation. He may, 
however, take recourse without suspensive effect to the Roman 
Pontiff.

22

The sentence of dismissal must be communicated to the dis
missed religious; if the latter was a cleric in major orders, it must 
be communicated also to the ordinary of his place of origin and 
to the ordinary of the place of his residence.23

667. For distant countries, even in ordinary cases, superiors 
general may, with the consent of their council or chapter, dele
gate the faculty of dismissing subjects to at least three trustworthy 
and prudent religious who shall follow the prescriptions of canons 
663-66.  Countries with which communication is difficult for24

10 Can. 664, §§ 1, 2.  Can. 665.20
21 Cf. can. 1577, § 1; Coronata, op. cit., I, no. 656. The voting need not be 

secret.  Can. 666.22
23 Coronata, loc. cit.; Schafer, op. cit., no. 593.  Can. 667.24
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any reason whatever may be considered distant countries, as well 
as countries overseas.25

668. In the case mentioned in canon 653, a religious may be 
dismissed at once by a major superior, or, if there is danger in 
delay and time does not permit recourse to a major superior, even 
by a local superior with the consent of his council; the religious 
must cease wearing the religious habit at once; thereupon a trial, 
if not already begun, must be started at once in accordance with 
the norms of the preceding canons.2®

CHAPTER IV 

The Status of Dismissed Religious
Who Have Made Profession of Perpetual Vows

Canons 669-672

Division. This chapter states the relation of the dismissed re
ligious in perpetual vows to the obligations of the religious and 
the clerical state, dealing first with religious in general and, in 
particular, with those in minor orders (can. 669); then with 
religious dismissed for very serious offenses especially the crimes 
listed in canon 646 (can. 670), and finally with religious in 
major orders who have been dismissed for other crimes (can. 
671). The final canon sets forth the obligation of the religious to 
return to the cloister, noting also the case in which the obligation 
of the vows may have come to an end after dismissal.

669. General obligations of the religious and the clerical state.
1. A religious who has made profession of perpetual vows and has 
been dismissed from his institute remains bound by his religious 
vows, unless the constitutions of the institute or indults of the 
Apostolic See determine otherwise.1 Women religious, as well 
as men religious, are bound by the provisions of this canon. Dis-

26 Schafer, op. cit., no. 594; Beste, op. cit., on can. 667.
2« Can. 668. 1 Can. 669, § 1.
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missed religious should obtain a dispensation from these obliga
tions to avoid possible sin and scandal. If such dispensation is not 

•obtained and there is no automatic relaxation of the obligations 
by the constitutions of the institute or by an Apostolic indult, they 
continue binding upon the religious, upon whom rests also the 
obligation of returning to the cloister in conformity with canon 
672.

2. If the dismissed religious is a cleric in minor orders, he is 
automatically reduced to the lay state.2

670. Clerics in major orders dismissed for very grave crimes. 
A cleric in major orders who has committed one of the crimes 
mentioned in canon 646 (that is, apostasy from the Catholic faith, 
flight with a woman, or attempted marriage) or who has been 
dismissed for an offense punishable under the common law with 
legal infamy (infamia iuris), deposition, or degradation, is for
ever forbidden to wear clerical garb.8 Consequently he is deprived 
of all clerical privileges 4 and of the right to the charitable aid of 
his institute.5

Legal infamy (legal deprivation of good repute) is a vindictive 
penalty of the common law attached to certain crimes expressly 
enumerated.6 Those who are legally infamous are irregular ex 
defectu 7 and subject to the disqualifications enumerated in canon 
2294> § I;

Deposition is a vindictive penalty that can affect only clerics. 
By it a cleric is deprived of all offices, pensions, and ecclesiastical

2 Can. 670. For the effects of reduction to the lay state, cf. can. 123, 212, 213.
8 Can. 670. 4 Cf. can. 123.
6 Cf. can. 2304, § 2; Cocchi, Commentarium, IV, no. 158; Coronata, op. cit., 

I, no. 660. The institute is in no way bound to receive him on his return or to 
support him. If it does support him, it does but a work of charity. Indeed, unless 
the Holy Office permits, he cannot be readmitted as a member of the community. 
Only after proof of true amendment given over a period of probation of not less 
than three years can the unfortunate religious look for such a permission.

6 It may be incurred automatically; cf. can. 2314 (§1, 30), 2320, 2328, 2343 
(§ 1, 20), 2343 (§ 2, 20), 2351 (§ 2), 2356-58. In other cases it must be imposed by 
sentence or precept (ferendae sententiae). Cf. can. 2359 (§ 2), 2314 (§ 1, 20).

7 Cf. can. 984, 50.
679



can. 671 THE SACRED CANONS
benefices and is rendered ineligible for the acquisition of them 
in the future.3 It may be inflicted only for crimes especially men
tioned in the law.9

Degradation is the most severe of the vindictive penalties espe
cially affecting clerics inasmuch as it totally excludes a cleric from 
the clerical state.10

671. Clerics in major orders dismissed for less grave crimes. 
If a cleric in major orders is dismissed on account of offenses less 
serious in their nature than those noted in the preceding canon:

10 he remains automatically suspended until he has obtained 
absolution from the Holy See;

2° if it should deem it expedient, the Sacred Congregation 
may command him to reside in a given diocese dressed as a dioc
esan cleric, with notice to the local ordinary of the reasons for 
which he was dismissed;

30 if the religious refuses to obey a command of this kind, the 
institute is relieved of responsibility for his support, and the dis
missed religious is automatically deprived of the right of wearing 
the clerical garb;

40 the ordinary of the diocese designated as that in which the 
cleric is to reside shall send the latter to a house of penance or 
commit him to the care and the vigilance of a pious and prudent 
priest; if the religious refuses obedience, the consequences are 
those indicated in the previous paragraph;

50 the institute shall supply the religious, through the local 
ordinary of the diocese in which the religious resides, the means 
necessary for the latter’s support, unless he has means of his own;

6° the religious shall be deprived of this subsidy at the end 
of a year, or even sooner if the local ordinary comes to this deci
sion, as a consequence of the failure on the part of the religious

8 Can. 2303, § 1.
"Can. 2314 (§ 1, 2°), 2320, 2322 (i°), 2328, 2350 (§ 1), 2354 (§2), 2359 (§2). 

2379» 2394 (2°). 2401.
Degradation may be inflicted only in the cases enumerated in the following 

canons: 2305 (§ 2), 2314 (§ 1, 30), 2343 (§1, 30), 2354 (§ 2), 2368 (§ 1), 2388 (§ 1).
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to lead a life worthy of a cleric; in addition, the latter shall be 
dismissed from the house of penance and deprived of the right of 
wearing the clerical garb by the action of the local ordinary, who 
is required thereupon to send an immediate report of what he 
has done both to the Holy See and to the religious institute;

70 but if the religious during the year has behaved in a praise
worthy manner so as to give evidence of real amendment, the 
local ordinary will recommend his petition sent to the Holy See 
for absolution from the censure of suspension, and, after the 
absolution has been obtained, permit him to celebrate Mass and 
perform other functions of the ministry in his diocese to afford 
him a means of support, always with due restrictions and safe
guards, and with regard to the functions other than the celebra
tion of Mass, according to his own good pleasure and judgment. 
When this occurs, the religious institute is relieved of its obli
gation of support. But if it is a deacon or a subdeacon that is 
involved, the matter shall be referred to the Holy See.11

672. The obligation to return to the cloister. 1. A dismissed 
religious who is not freed from the vows taken in the institute 
is bound to return to the cloister; and the institute is bound to 
receive him if, for three years, he has given evidence of complete 
amendment; but if serious reasons militate against his return 
to the cloister on the part either of himself or of the institute, 
the problem must be submitted to the judgment of the Holy 
See.12

This prescription does not apply to religious automatically 
dismissed for crimes listed in canon 646.13 A religious thus au
tomatically dismissed cannot be readmitted to the cloister without 
special permission of the Holy See. Moreover, the institute is 
freed from every obligation of supporting him.

On readmission to the cloister, the dismissed religious is not 
required by the law to make a novitiate or a profession. However,

11 Can. 671, i°-7°.  Can. 672, § 1.12
13 Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, op. cit., II» 
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his seniority dates from the day of his return and not from that 
of his profession.14

2. Whenever the vows taken in the institute have ceased and 
the religious has found a benevolent bishop to receive him, he 
becomes subject to the jurisdiction and the special vigilance of 
the former in harmony with the provisions of canon 642; other
wise the matter shall be referred to the Holy See.  Not only the 
second paragraph but the first paragraph also of canon 672 seems 
to refer only to dismissed religious who are clerics in major orders, 
and not to lay religious or even to religious who are clerics in 
minor orders, since the latter are reduced to the lay state by the 
very fact of dismissal. For this reason the obligation of the insti
tute and that of the local ordinary seem not applicable in the case 
of dismissed lay religious or dismissed clerics in minor orders. It 
seems apparent likewise that the provisions of canon 671 do not 
refer to the latter. For that reason, the obligation of the institute 
to support them cannot be asserted.

15

Though not precisely in virtue of canon 672, lay religious seem 
nevertheless obliged to return to the cloister in virtue of their 
perpetual profession, unless they have been automatically dis
missed for the crimes listed in canon 646, or unless they have 
obtained a dispensation from their vows either through an auto
matic provision in their constitutions or through an indult of the 
Holy See. Similarly, if they have shown evidence of real amend
ment for a period of three years, the institute should receive 
them.16

14 Beste, op. cit., on can. 672, § 1. 15 Can. 672, § 2.
16 Schafer, op. cit., no 598; cf. Larraona, “Quaestio Canonica’’ (CpR, III 

[1922], 318-29). Other authors maintain that can. 672, § 1, applies to lay religious 
and to religious in minor orders. Cf. Beste, op. cit., on can. 672, § 1; Coronata, 
op. cit., I, no. 658.
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TITLE XVII

Societies of Men or Women Living 
in Community without Vows

Division. This chapter presents first general notions concern
ing this type of society (can. 673); it then deals with the establish
ment of these societies, their government, and the administration 
of their property (can. 674-76); it then presents norms for their 
members with regard to the admission of candidates, to studies, 
to religious observance, and to the cloister (can. 677-79); it next 
treats of their clerical and religious privileges (can. 680); and 
finally it provides norms governing the transfer, the departure, 
and the dismissal of their members.

673. General concepts. 1. A society of men or of women, in 
which the members imitate the manner of life of religious by 
living in £ommunity under the government of superiors accord
ing to approved constitutions, but are giobbound by the three 
customary public vows, is iiof properly a religious institute and' 
its members are noCproperTy called religious.  The reason why? 
these societies are not properly religious institutes (religiones) is 
to be found precisely in their lack of public vows, i.e., of the three 
customary vows accepted officially in the name of the Church. 
Such societies may have the three vows and the members may even

1

1 Can. 673, § 1.
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profess them externally before the superiors or a bishop; but they 
remain private.2 _____

2. A society of this kind is dericaP or^a^, of £ontificaDor of 
-^419cesan approval, as determined by canon 488, 30, 40.3 The fol

lowing are ^ericahsocieties: the Vincentians, the Oratorians, the 
Sulpicians, theTVhite Fathers, the Paulists, and the Maryknoll 
Fathers; the following are lay societies: the Daughters of Charity 
of St. Vincent de Paul, the Sisters of Jesus of Nazareth, land the 
Religious Teacher$Tilippinb

There is no doubt tliat societies of this kind are legal moral 
persons in accordance with the terms of canons 99 and 100.

674-676. Establishment, government, and temporal adminis
tration. As to the erection and the suppression of a quasi-religious 
society and of its provinces and its houses, the same laws are 
applicable as in the case of religious congregations,4 as set forth 
in canons 492 f., exclusive of the norms specially applicable to 
religious orders.

675. Provisions for the government of each quasi-religious so
ciety are to be determined by its own constitutions, but they must 
not conflict with the rules of canons 499-530 so far as they are ap
plicable.  In clerical quasi-religious societies, the superiors must 
make a profession of faith in accordance with canon 1406, § 1,9°, 
and take the oath against Modernism.0 In exempt clerical quasi- 
religious societies the superiors possess both dominative power 
and jurisdiction.

5

2 Members of the Congregation of the Mission (founded in 1625 by St. Vincent 
de Paul) take four private vows; the customary three and a fourth vow of labor
ing during their whole life for the salvation of the poor. The Oratorians (founded 
by St. Philip Neri and approved by Gregory XIII in 1574) take no vows at all. 
Likewise, the Sulpicians (founded by Jacques Olier [1608-57]) have no vows, 
no oath, no promise of any kind. Members of other societies take a vow of sta
bility or an oath of perseverance or make an act of temporary or perpetual 
oblation. Cf. Cocchi, op. cit., IV, no. 160; Stanton, De societatibus in communi 
viventium sine votis (Halifax, 1936), passim.

3 Can. 673, § 2.  Can. 674.4
5 Can. 675. Canons 499-530 affect superiors, chapters, confessors, and chaplains. 
« Code Commission, July 25, 1926 (AAS, XVIII, 393; Bouscaren, op. cit., I, 693).
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676. 1. A quasi-religious society, its provinces, and its houses 

are capable of acquiring and owning property.
2. The administration of the property of a quasi-religious 

society is governed by the norms of canons 532-37.
3. What the members acquire as members belongs to the 

society; as to other property acquired by them, the constitutions 
determine their rights as to retention, ownership, and administra
tion.7

7 Can. 676. 8 Can. 677. 0 Can. 678.
10 Cf. can. 130, § 1. In the United States, whether regarded as religious (can.

590) or as seculars (III Plen. Council of Baltimore, Acta, no. 187), they seem bound
to the examination for five years.

11 Cf. can. 131. But if under their constitutions they are obliged to have these 
conferences in their own houses, they are not bound to attend the conferences of 
the diocesan clergy unless they are charged with the care of souls. Cf. can. 131, § 3.

12 Cf. can. 955, 956, 974, 979, 981. Their title of ordination is not that of the com
mon life (mensae communis) or of poverty (paupertatis), Cf. Cocchi, op. cit., IV, no. 
165. is Cf. can. 124-42.

685

677-679. The admission, the studies, and the obligations of 
members. The particular constitutions of the society are to be ob
served in the admission of candidates with due respect for canon 
542.8 * With the exception of canon 542, then, the common law re
garding the novitiate and religious profession is not necessarily 
applicable to quasi-religious societies.

678. In reference to studies and the reception of orders, the 
members of quasi-religious societies are governed by the same 
laws as diocesan clerics and besides by particular regulations that 
may have been laid down by the Holy See.® They are bound, there
fore, by the law affecting the curriculum of studies in the semi
nary, by that requiring the triennial junior clergy examination,  
and by that requiring conferences of the clergy.  Unless they 
enjoy a special indult, they are ordained according to the norms 
governing the ordination of diocesan clerics.

10
11

12
679. 1. Besides the obligations imposed by the constitutions, 

the common obligations resting on all clerics  are binding also 
on the members of quasi-religious societies, unless it appears 

13
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otherwise from the nature of the case or the context of the law, 
as are the obligations of canons 595-612, unless the constitutions 
rule otherwise,14 in regard to the duties of religious in the mat
ter of pious exercises, the wearing of the habit, correspondence, 
and subjection to the local ordinary. In regard to these duties, 
however, the constitutions of the society itself are supreme.

2. Members of quasi-religious societies must observe the clois
ter in accordance with their constitutions.15

680. Clerical and religious privileges. The members, even the 
lay members, of quasi-religious societies enjoy the privileges of 
clerics asserted in canons 119-23, as well as other privileges 
granted to the society, but, in the absence of a special indult, not 
the privileges of religious.16

681. The transfer, the departure, and the dismissal of mem
bers. The transfer of members to another society or institute as 
well as the departure of members is governed not only by the 
particular constitutions of the society but also, with proper modi
fications, by the norms of canons 632-35 and 645; their dismissal, 
by those of canons 646-72.  In regard to their dismissal, the Code 
Commission has made the following ruling: “If the bond by 
which the members are bound to the society is temporary, there 
must be observed the canons governing the dismissal of religious 
of temporary vows; if the bond is perpetual, the canons govern
ing the dismissal of religious of perpetual vows.’’

17

18
Appendix. Secular institutes. The dedication of ones service 

to God under a rule of life .prescinding from the common life of^ 
religious wassanctioned by a papal constitution

jof /ffebT* 04^7?9 Therein bishops are authorized to 
rouncTinstiEutFs of such persons. Before doing so, bishops must

Can. 679, § 1. 16 Can. 679, § 2. 16 Can. 680.
it Can. 681.
i8 Code Commission, Mar. i, 1921 (AAS, XIII, 177; Bouscaren, op. cit., I, 331). 

Moreover, applicable also to the members of these societies are the penalties 
enumerated in can. 2386, 2387, 2389, 2410, 2411, 2413. Code Commission, June 
2-3, 1918 (AAS, X, 347; Bouscaren, op. cit., I, 330).

i° AAS, XXXIX, 114; The Jurist, VII, 328. Cf. Bouscaren, op. cit., Ill, 135-57.
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consult the Sacred Congregation of Religious. The members of 
the institute are required to promise perpetualccelibacy)/obedi-l 
ence to their superiors, and thejjse of^rdpetty^within the' re
strictive limitations of the respective constitutions. The bond of 
union is required to be ^stabledflfe but it may be temporary1, as
sumed with the intention of constant renewal. The bond is re
quired to be mutual and unrestricted so that in accordance with 
the constitutions the member submits himself unreservedly to 
the institute and the latter accepts full responsibility for the mem
ber’s welfare.

To deal with the problems connected with the founding and 
the governing of these secular institutes, the Sacred Congregation 
set up a special commission in its decree of March 25, 1947* 20 A 
motu proprio of j(larch 12^1948/I1 and an instruction of the Sa- 
cred Congregation of Religious oiflVtarch 19, 194O2 insist that 
when a society possesses the requisites for transformation into a 
secular institute it must not be left in the status of an association 
governed by canons 684-725. Both also emphasize the fact that 
the law governing religious institutes is generally inapplicable 
to secular institutes. The instruction must serve as a guide in the 
formation of such institutes.23

20 A AS, XXXIX, 131. 21 AAS, XL, 283. 22 AAS, XL, 293.
23 Cf. De Institutis Saecularibus, edited and published by “Commentarium pro 

Religiosis,’’ Rome, 1951; Secular Institutes, London, Blackfriars Publications, 
■*952;  P. Brassell, “Secular Institutes,’’ The Jurist, XVIII (1958), 209-21. Cf. also 
S. de Angelis, De fidelium associationibus, I (Naples: M. d’Auria, 1959), nos. 209- 
334- De Angelis’ book contains a list of all the existing secular institutes and a 
description of each. *’
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PART III

The Laity

688

Canons 682-725

To the laity belong all baptized persons who enjoy no degree 
of participation in the hierarchy and are thus distinguished by 
contrast from that group in the Church which is of divine origin 
and is known as the clergy.1 The obligations imposed by canon 
law on those baptized are as permanent as the indelible character 
of baptism through the reception of which one becomes a member 
of the laity.

Only that portion of the law affecting the laity is treated in this 
part of the second book of the Code which relates to their 
membership in ecclesiastical associations in general (can. 684-99) 
and in particular (can. 700-25). It is introduced by two canons 
dealing at large with the status of the laity (can. 682-83). These 
are the only two canons which deal exclusively with the laity in 
this third part of the second book, because the canons regulating 
ecclesiastical associations are equally applicable to any members 
of the clergy who may at the same time be members of the associa
tions.2

Canon 682 contains a brief mention of the general rights of the 
laity. Canon 683 lays down general restrictions about the wearing 
of the clerical garb by the laity.

1 Cf. can. 107 and our commentary on that canon.
*Cf. Vermeersch-Creusen, Epitome, I, no. 842; Augustine, Commentary, III, 

421; Coronata, Institutiones, I, no. 666.
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INTRODUCTION
Canons 682-683

682-683. Rights of the laity; their relation to the clerical garb. 
Lay persons have the right to receive from the clergy, in ac- 
cordance with the provisidnFef-eccIeriastical law .Spiritual bene- 
fits, especially the means necessary for salvation.3 The law thus 
definitely states that in the Church the laity do not exist for the ) 
benefit of theTlergyi but rather the contrary. J

Spiritual benefits include the sacramentals, Christian doctrine, 
indulgences, blessings, dispensations, Christian burial, remem
brance in prayer, and the performance of liturgical functions. 
The means necessary for salvation are primarily the so-called sac
raments of the dead, namely, baptism and penance, but also the 
other sacraments as well, so far as they were established for all 
the faithful.4

To these rights correspond the duties of the laity to be ful
filled by them in their capacity as private individuals, as members 
of the family, as members of the state, and as members of the 
Church.5 They are obliged to obey ecclesiastical laws which in 
their proper sphere lay obligations on them as well as upon 
clerics.0

683. Lay persons arejiot permitted to wear the clerical garb?  
unless they are seminarians or candidates for promotion to holy<c 
orders as noted in canon 972, § 2 (i.e., candidates residing outside 
a seminary), or laymen legitimately engaged in the service of the 
Church, in which case the latter may wear the clerical garb in 
church and also outside the church while they participate in an 
ecclesiastical function.7

*

8 Can. 682. 4 Augustine, op. cit., Ill, on can. 682.
6 Cf. Cocchi, Commentarium, IV, no. 169. 6 Coronata, ibid., no. 665.
7 Can. 683. Altar boys are not allowed to wear gloves in sacred functions; cf. 

Bouscaren, op. cit., IV, 246.
689



TITLE XVIII

Associations of the Faithful in General

Canons 684-699

Division. This title deals first with general notions concerning 
the membership of the faithful in associations in general, includ
ing those established by the Church and those otherwise created 
(can. 684). It then treats of the purpose of ecclesiastical associa 
tions (can. 685), and lays down rules governing their establish
ment (can. 686-89), their subjection to the local ordinary (can. 
690), the administration of their property (can. 691), the qualities 
required in their members and the admission and dismissal of the 
latter (can. 692-96), the government of the associations (can. 
697 f.), and finally their suppression (can. 699).

684. Recommended and forbidden membership. It is praise
worthy for the faithful to become members of associations estab
lished or at least recommended by the Church; but they shall be
ware of secret, condemned, seditious, or suspect societies and of 
those which strive to withdraw themselves from the vigilance of 
the Church.1 Three categories of associations are thus enumer
ated: those erected by the Church; those recommended by the 
Church; and those disapproved by the Church.

Those established or at least approved by the Church are the 
associations freely organized by the faithful with the consent of

1 Can. 684. Cf. II Plen. Council of Baltimore, Acta, nos. 477-82; III Plen. Coun
cil of Baltimore, Acta, nos. 256-59, 262. The latter urged the spread of the Society 
of St. Vincent de Paul, the Society for the Propagation of the Faith, and the Cath
olic Total Abstinence Union.
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ecclesiastical authority for the[purposejof promoting Christian 
Jiving, supporting awork of pmEy-or charity, or fostering public 
worship^ -

Associations recommended are those which, although not es
tablished by the Church, propose to themselves a good purpose 
and submit themselves to ecclesiastical authority, e.g., the Society 
of St. Vincent de Paul and the Knights of Columbus.

There are various kinds of ^isapproved a^ociatio^s and they 
may be classified as follows.

a) Secret societies, disapproved at least because of the oath of 
secrecy which they impose on their members, an oath to be main
tained even toward ecclesiastical superiors, accompanied by blind 
obedience to leaders whose identity is screened from the public.

b) Condemned  societies, i.e., those specifically named in the 
positive law Of the Church forbidding membership in them, e.g., 
the Freemasons.  the Odd Fellows, the Sons of Temperance, the 
Knights of Pythias,  the Independent Order of Good Templars.

*

2
3 4

2 Cf. S. C. S. Off., deer. May 10, 1884 (Fontes, no. 1085); cf. can. 2335.
®S. C. S. Off., deer. Aug. 20, 1894 (Fontes, no. 1171). The Sacred Congregation 

of the Inquisition had replied to Archbishop Kenrick of Philadelphia as early as 
Aug. 21, 1850, that secret societies bound by oath or solemn promise were included 
among forbidden societies even if they did not conspire against Church or State, 
and thus the Odd Fellows and the Sons of Temperance fell under the Church’s 
ban; cf. II Plen. Council of Baltimore, Acta, no. 514. While pointing to this, the 
II Plen. Council forbade individual bishops to condemn societies unless it was 
clear that they fell under the Church’s ban (Acta, no. 519). The III Plen. Council 
required that the question of condemning societies be referred to a commission 
consisting of all the archbishops (Acta, no. 255). After many meetings, the arch
bishops referred the matter to a commission of five of their number (1892). This 
committee was to refer the results of its investigations to the Holy See regarding 
the three societies named in the decree of Aug. 20, 1894. The condemnation fol
lowed. Cf. MacDonald, The Catholic Church and Secret Societies in the United 
States, United States Historical Society, Monograph Series XXII, pp. 66-69, 183-90.

4 S. C. S. Off., deer. Aug. 9, 1893 (Fontes, no. 1167). On July 1, 1949, the Holy 
Office condemned the communist party (AAS. XLI, 334) and on Aug. 11, 1949, it 
indicated that, in regard to marriage, can. 1065-66 applied to them, unless they 
had actually embraced the materialistic and anti-Christian doctrine of communism, 
for in that case can. 1061, 1102, and 1109, § 3, applied to them (AAS, XLI, 427 f.). 
The earlier decree had declared the latter to be apostates under a specially re
served excommunication.
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and the affiliated associations of women, as well as communistic 
societies and those fostering cremation. ==

c) -Seditious societies, such as have as their aim the overthrow
ing of legitimate authority or the subversion of family or property 
rights.

d) Suspect^societies. which are those involving the danger of 
perveYsknrfor the faithful who join them, at least to the extent 
of fostering in them indifferentism in religion, an effect resultant 
upon their naturalism or humanitarianism offered as substitutes 
for Christian revelation and Christian charity, e.g., the Young 
Men’s Christian Association, concerning which the Holy Office 
has admonished bishops and pastors to be especially vigilant.5

71 e) Societies which seek to withdraw themselves from the au
thority of the Church By this very tactlhey become suspect.

There is a category of association not noted in canon 684, that 
which has a good natural end and imposes no obligation of secrecy. 
This kind of association is neither praised nor blamed by the 
Church and the faithful may licitly join it.

685. The |purpose\ of ecclesiastical associations. Associations 
distinct from tfiereligious institutes and the quasi-religious so
cieties which are governed by canons 487—681 may be established 

^by the Church reOghcourage progress in Christian living ziuongj , 
their members, (^^ipport a work of piety or charity, or to^pvo- A 

r mote public worship.  Of these purposes, the first is that of the 
third orders; the second, that of pious unions; and the third, that 
of the confraternities.

6

Ecclesiastical associations may be further classified as follows.
a) On the basis of the authority consenting to their establish

ment they may beqSapafy episcopaT?or pertaining fo religious.1
5 S. C. S. Off., litt. Now^, igso''£4/45/XII, 595!.; Bouscaren, op. cit., I, 607). 

Cf. also Bouscaren, op. cit., IV, 366-70. Clerics are not allowed to join the “Rotary 
Club” or to attend its meetings (AAS, XLII, 91; Bouscaren, op. cit., Ill, 284). 
Clerics and religious should not take part in meetings of "Moral Rearmament” 
(Bouscaren, op. cit., IV, 384). 0 Can. 685.
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b) On the basis of their extent they may be universal, regional, 
or local.

c) On the basis of their juridic status they may b^simplyap^ 
'^ue£\e., merely recognized by ecclesiastical authority as so
cieties endowed with the collective personality they enjoy under 
the natural law; or(erected,^.e., constituted as juridic moral per
son by ecclesiasticafauthority.7

7 Cf. can. 99. 8 Coronata, op. cit., I, no. 667, 20, b; Schafer, op. cit., no. 616.
0 Can. 686, § 1.
10 Coronata, loc. cit.; Beste, op. cit., on can. 686, § 1.
11 Can. 686, § 2. Under a ruling of the II Plen. Council of Baltimore, priests are

forbidden to establish new societies without the written permission of the bishop; 
Acta, no. 480.

‘ On the basis of their rights they may be entitled or not en
titled to enjoy any, all, or none of the following: that of owning 
property, of being governed by their own officers, of the public 
wearing of a distinctive sign, e.g., a habit or a scapular, subsequent 
to public enrollment.8

686-689. The establishment of ecclesiastical associations. 1. 
No association is recognized in the Church if it has not been 
erected or at least approved by legitimate ecclesiastical authority.9 
The association acquires juridic personality when it is erected by 
legitimate ecclesiastical authority; by approval, it merely obtains 
recognition as an association existing in fact but not in law.10

2. The erection or the approval of an association belongs to the 
Jpcal ordinary as well as to the Roman PontiffVith the exception 
pf those the erection of which is reserveTto others in virtue of, 
an Apostolic privilege.  It is in virtue of a privilege of this kind 
that the erection of Sodalities of the Rosary is reserved to the 
Dominicans; of Sodalities of the Blessed Trinity, to the Trinitar
ians; of Sodalities of the Blessed Virgin of Mount Carmel, to the 
Carmelites; and of Sodalities of the Sorrowful Mother, to the 
Ser vites.

11

3. Even in the case in which the concession of such a privilege’! 
is proved, the written consent of the local ordinary is always reJ
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Iquired for the validity of the erection of the association, unless 
|the privilege itself makes provision to the contrary. However, the 
local ordinary’s permission for the opening of a religious house 
carries with it the permission for the erection of an association 
belonging to the religious institute in the religious house itself 
or in the adjoining church, provided that the association is not 
established as an independent moral person (ad modum organici 
corporis).12

The writing of the consent of the local ordinary does not seem 
requisite for its validity or for the validity of the erection of the 
association.13

Without a new consent obtained from the local ordinary 
religious are entitled to establish in the religious house for 
the erection of which the local ordinary has given permission, 
or in the adjoining church of the institute, an association con
nected with their institute, provided this branch association is 
not given independent status, that is, provided it is not given any 
of the following rights: that of electing officers, of admitting candi
dates by action on a public petition, or of enjoying a proper and 
distinct administration of its property.14

4. Neither the vicar general, merely in virtue of a general man
date, nor the vicar capitular (administrator) can erect associations 
or grant the required consent for their erection or aggregation.

5. With the exception of a fee to cover the expenses involved, 
those who by Apostolic privilege are authorized to erect associa
tions, may not make any charge for the concession of the letters 
of foundation.  Anything more than the expenses cannot be 
accepted even if given as an alms.

16
16

12 Can. 686, § 3. Cf. II Plen. Council of Baltimore, Acta, no. 411.
13 Coronata, op. cit., Institutiones, I, no. 671 where the following statement is 

added: “Videtur sufficere ad validam erectionem ut consensus Ordinarii loci in 
decreto ipso erectionis exprimatur”; contra Beste, op. cit., on can. 686, § 3, and 
Schafer, op. cit., no. 617.

14 Cf. Beste, op. cit., on can. 685; Schafer, op. cit., no. 616.
13 Can. 686, §§ 4, 5. Cf. S. C. Indulg., Dec. 3, 1892 (Fontes, no. 5116).
13 Vermeersch-Creusen, op. cit., I, no. 845.
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687. In accordance with canon 100, associations of the faithful 
fgcquife~juridic personality,only when thev haveobtained a formal. 
decree of erection from a legitimate ecclesiastical superior.  As 
already explained, mere approbation by ecclesiastical authority 
does not confer juridic personality.

17

688. An association must not assume a title or a name that sa
vors of levity or offensive novelty or which implies a devotion not 
approved by the Holy See.18

689. 1. Every association shall have its own statutes, examined | 
and approved by the Apostolic See or by the local ordinary. J

2. Statutes which have not been approved by the Apostolic 
See remain subject to modification and correction by the local 
ordinary.10

690. Subjection to the local ordinary. 1. All associations, even 
those erected by the Apostolic See, Sinless they enjoy a special 
privilege to the contrary? are subject to the jurisdiction "and the 
vigilance of the local ordinary, and the latter has the right and the 
duty to supervise them according to the prescriptions of the sa
cred canons.

2. It is not permitted, however, that local ordinaries visit with 
respect to internal discipline or spiritual direction those associa
tions which have been erected in virtue of an Apostolic indult 
by exempt religious in their churches.  It is permitted, on the 
other hand, that local ordinaries visit them in regard to external 
matters, as well as in regard to the administration of property, 
ceremonies, liturgical functions, and the condition of their ora
tory or chapel. With regard to the latter point, i.e., the condition 
of their oratory or chapel, local ordinaries are also lacking in au
thorization if the oratory or chapel belongs to and is maintained 
by the exempt religious.

20

Under the term “internal discipline” are included the follow
ing matters: the observance of the rules or the statutes of the as-

17 Can. 687.  Can. 688.  Can. 689, §§ 1, 2.18 18
88 Can. 690, §§ 1, 2.
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sociation, dispensations from the latter, and, in the case of third 
orders, admission to the novitiate and to profession.21

691. The administration of property. 1. An association legiti
mately erected may, unless expressly otherwise provided, own and 
administer property under the authority of the local ordinary/to 
whom it must render an account of its administration at least an
nually in accordance with the norm of canon 1525; but it is not 
(in this matter) subject to the pastor in whose territory it is 
erected, unless the ordinary himself has commanded otherwise.22

The property of the association becomes ecclesiastical property 
and is subject to ecclesiastical law controlling the administration 
and the alienation of ecclesiastical property. This is true, of 
course, only if the association has been legitimately erected as a 
moral personality. If the association was merely approved, the 
ownership and the administration of the property belongs to the 
collegiate body of the members, and the property itself is not ec
clesiastical property.23

2. A legitimately erected association may, according to its 
statutes, receive donations and expend them for the pious pur
poses of the association, but the will of the donors must always be 
observed.

3. No association is allowed to seek almsx unless either its 
^statutes permit or necessity demands it, and then only with the
consent of the local ordinary and in the manner prescribed by 
him.

4. For seeking alms outside the territory in which it is located, 1 
an association requires the written permission of the respective fl 
local ordinary.

21 Cf. Coronata, op. cit., I, no. 675; Schafer, op. cit., no. 621.
22 Can. 691, § 1.
23 “. . . sed hi [membra unionis] tenentur obligatione servandi tum donatorum 

voluntatem tum specialem destinationem, cui ipsi, in sua aggregatione Societati 
facta, per modum quasi contractus adhaeserunt. Quod si omnes, communi con
sensu, pio fini renuntient, stricto iure inter se bona dividere possunt. Sed aequum 
et conveniens est rem deferre ad auctoritatem, quae Piam Associationem olim ap
probavit." Schafer, op. cit., no. 643. Cf. also Beste, op. cit., on can. 1498.
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5. The association must also render to the local ordinary an 
account of the faithful use of the donations and the alms received 
by it.24

24 Can. 691, §§ 2-5.
25 Can. 692. But the pious works lawfully prescribed are also requisite to this 

end. Cf. Code Commission, Jan. 4, 1946, I; The Jurist, VII (1947), 97.
20 Cf. S. C. Indulg., deer., May 27, 1857 (Decreta authentica S. C. Indulg., no. 379; 

Fontes, no. 5058).
27 Coronata, op. cit., I, no. 677. “An sacerdos, qui ex statutis Sodalitatis, cui 

nomen dedit, tenetur Missam celebrare pro Sodali defuncto, possit ad satis
faciendum huic oneri secundam Missam in die binationis applicare?” Resp.:
“Affirmative.” S. C. C., resp. Mar. 5, 1887 (ASS, XX, 39). 28 * Can. 693, § 1.

20 Schiifer, op. cit., no. 623; Coronata, op. cit., I, no. 679.

692-696. The membership. To enjoy the rights, privileges, in
dulgences, and other spiritual benefits of an association, it is re
quired and it, suffices that one be received into it in accordance 
with its statutes and not expelled.25 These rights are not lost by 
failure to observe the statutes of the association. Moreover, the 
latter do not bind under pain of even venial sin. However, some 
indulgences are attached to the actual performance of the condi
tions required; in that case, these conditions must be fulfilled. 
Even the failure of a member to observe the statutes for a long 
period of time does not result in his expulsion, and no reinstate
ment is needed for him to take on himself once more active par
ticipation in the work of the association.26

The obligation assumed by priests of celebrating Mass for de
ceased members of the association in which they hold membership 
does not oblige under pain of sin.27

693. 1. Membership in an association is jiot open to mon-X 
Catholics, members of a.condemned-sect, those notoriously under 
censure, and in, .general public sinners.2s

Those excluded as non-Catholics are the following: the unbap
tized, and the baptized who are apostates, heretics, or schismatics. 
If no external sign of defection had been given by a baptized per
son his reception into the association would not be invalid.20

The condemned sects include the following: the Freemasons, 
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communists, anarchists, cremation societies, and those which con
spire against the Church or against lawful civil authority.30

30 Cf. can. 2335.
31 For the notion of censure and of notoriety attached to it, cf. can. 2241 and

2197. 32 Can. 693, § 2. 33 Ibid., § 3.
34 Vermeersch-Creusen, op. cit., I, no. 850.
33 Beste, op. cit., on can. 693, § 3. 33 Can. 693, § 4.
87 Can. 6gi, §§ 1, 2.

Public sinners are those who live publicly, notoriously, and 
habitually in the state of mortal sin.31

) 2. Without prejudice to canon 705, one and the same person 
J may be enrolled in several societies.32 Canon 705 forbids oner

to belong as a tertiary to two different orders, e.g., a Francis * 
can Tertiary cannot be at the same time an oblate of St. Bene
dict.

3. Absent persons shall not be enrolled as members of associa
tions constituted as moral persons (ad modum organici corporis); 
those who are present may be enrolled only with their knowledge 
and consent.  Certain associations have a special privilege under 
which they may enroll children, e.g., the Holy Childhood; others 
are authorized to enroll the deceased.  In associations that are 
not established as moral persons, absent persons may be enrolled, 
unless the statutes provide otherwise, e.g., the Society for the 
Propagation of the Faith and the Apostolate of Prayer.

33

34

35
4. Without prejudice to canon 704, religious may join pious 

associations, except those the laws of which cannot be reconciled, 
in the judgment of the superiors of the institute, with the rules 
and the constitutions of the latter.  Canon 704 prevents professed 
religious from becoming tertiaries of an order.

30

694. 1. The reception of members must be effected in accord
ance with the law and the statutes of the respective associations.

2. To make the reception a matter of record, the name of each 
member received must be inscribed in the register of the associa
tion; and if the association was erected as a moral person, this 
inscription is necessary for the validity of the reception,  and37
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without it the person received is ineligible for the spiritual bene
fits accruing from membership in the association.38

The privilege of investing the faithful in the scapular without 
the obligation of registering their names is enjoyed by cardinals 30 
and by vicars apostolic and missioners in the East, especially in 
China.40 Moreover, soldiers enjoy the privilege of the spiritual 
benefits of the respective association merely by wearing the blessed 
scapular medal, even without the inscription of their names in 
its register and they are to be regarded as members of it.41

695. On the occasion of the reception of members into an as
sociation, no offering may be exacted, directly or indirectly, be
yond that determined in the lawfully approved statutes or that 
permitted by the local ordinary in favor of the association in 
consideration of special circumstances.  Voluntary offerings are 
not forbidden.

42

696. 1. No one may be dismissed from an association in which, /
he has been lawfully enrolled ^xcept for a just cause as deter- ¥ 
mined by the statutes. \

2. If a member becomes disqualified under the terms of canon 
693, § 1, he shall be given due warning and then expelled  but 
only with the observance of the statutes of the association; the 
expelled member is also entitled to take recourse to the ordinary.

43

3. The local ordinary is always authorized to dismiss a mem
ber of any association, and the religious superior is similarly au
thorized in the case of associations erected by his institute in 
virtue of an Apostolic indult; this authorization need not be 
mentioned in the statutes of the association.44

38 The contrary disposition of the Holy Office, April 23, 1914 (AAS, VI, 307) 
seems abrogated by this canon. Cf. Schafer, op. cit., no. 624; Coronata, op. cit., 
I, no 680; Beste, op. cit., on can. 694, § 2. Other authors maintain, however, that 
the disposition is not abrogated. Cf. Vermeersch-Creusen, op. cit., I, no. 851; 
Cocchi, op. cit., IV, no. 179. 88 Cf. can. 239, § 1, 50.

40 Coronata, loc. cit. 41 Beste, loc. cit.; Schafer, loc. cit.
42 Can. 695.
43 There shall be no expulsion if the member amends. Cf. Coronata, op. cit.,

I, no. 681. 44 Can. 696, §§ 1-3.
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Membership may be surrendered on the part of the member 
himself by an explicit and formal act of resignation.

697-698. The government of associations. 1. Legitimately 
erected associations have the right, in accordance with their stat
utes, to hold meetings, to make rules affecting their activity, to 
choose administrators of their property as well as other officers 
and agents, but always in keeping with canon 715.

2. In the calling of meetings and in the procedure of elections, 
the common law as set forth in canons 161-82 is of obligation in 
addition to the provisions of the statutes which are not in conflict 
with the common law.45 *

45 Can. 697, §§ 1, 2. <0 Can. 698, § 1.
47 Schafer, op. cit., no. 627; Beste, op. cit., on can. 698, § 1.
48 Vermeersch-Creusen, op. cit., I, no. 847.

698. 1. Unless an Apostolic privilege provides otherwise, the 
appointment of a moderator and a chaplain belongs to the local 
ordinary in cases involving associations erected or approved 
either by himself or by the Apostolic See or associations erected 
by religious, in virtue of an Apostolic privilege, outside their own 
churches; but in cases involving associations erected by religious 
in their own churches, the consent of the local ordinary is re
quired only if it is a diocesan cleric that is chosen moderator or 
chaplain by the religious superior.40

A moderator governs the association as a kind of president in 
reference to its relations within the membership and with persons 
who are not members. The chaplain is charged with the perform
ance of sacred functions under the supervision of the moderator.47

In the matter of the appointment of these clerics, the law makes 
no distinction between exempt and non-exempt religious. To 
authorize appointment by the religious superior, it suffices that 
the church belongs to the religious institute, even though it does 
not adjoin a religious house.48 But even though the church be
longs to the religious institute, if the association was erected by 
the local ordinary, the appointment of these clerics is reserved to
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him. On the other hand, the local ordinary may tolerate a cente
nary or an immemorial custom in virtue of which religious supe
riors make these appointments in cases involving associations 
erected outside their churches.49

When the pastor is the only priest available in a given parish, 
it is presumed that the local ordinary has tacitly appointed him 
to the office of moderator of the association erected there.60

2. During their term of office, the moderator and the chaplain 
are authorized to bless the habit, the insignia, the scapulars, and 
the like, pertaining to the association, and to invest candidates 
with them; in the matter of sermons, canons 1337-42 are to be 
observed.

3. The appointment of the moderator and of the chaplain may 
be revoked for a just cause by those who have appointed them, 
as well as by the successors or the superiors of the former.

4. One and the same person may act as moderator and chap
lain.01

699. The suppression of associations. 1. For grave reasons and 
without prejudice to the right of recourse to the Apostolic See, 

I the local ordinary may suppress not only an association erected 
I by himself but also one erected by religious, with the consent of 
the local ordinary, in virtue of an Apostolic indult.  It is the 
explicit consent of the local ordinary that gives him the compe
tence to suppress associations erected by religious; his implicit 
or presumed consent given to the erection of associations by reli
gious superiors in their own churches does not give him this 
competence.

52

53
^Associations that have not been erected as moral persons but

40 Vermeersch-Creusen, loc. cit., Schafer, op. cit., no. 627. Cf. can. 5.
60 S. C. Indulg., deer. June 7, 1842, ad 1 (Fontes, no. 5025; Decreta authentica 

S. C. Indulg., no. 304). 51 Can. 698, §§ 2-4.
62 Can. 699, § 1. Some authors hold that recourse taken by the association to 

the Apostolic See suspends the effect of the act of suppression; others say not. 
Cf. Coronata, op. cit., I, no. 684, note 8.

63 Cf. Coronata, op. cit., I, no. 684; Schafer, op. cit., no. 628; Beste, op. cit., on 
can. 699, § 1; Cocchi, op. cit., IV, no. 182.
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.simply approved may be suppressed by the mutual agreement of 
all the members.

12/\Associations erected by the Apostolic See itself can be sup- 
vpresstiil only by the ApTO'lblfrSee.64
I As any moral person, so also an association is extinguished by 
' the fact that it has been inactive for a period of one hundred 
years.85
m Can. 699, § 2.
65 Cf. can. 102. The civil power is absolutely incompetent in the matter of the 

suppression of an ecclesiastical association.
For a thorough study of the Associations of the Faithful in general and in 

particular, and for a detailed description of each and every association existing 
today in the Church, cf. S. de Angelis, De fidelium associationibus, 2 vols., Naples, 
>959-
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TITLE XIX

Associations of the Faithful 
in Particular

Canons 700-725

Division. In two introductory canons this title distinguishes 
between the various kinds of association (can. 700) and provides 
for precedence among them (can. 701); it then treats of the various 
kinds of association: of secular third orders (can. 702-6); of 
confraternities and pious unions (can. 707-19); and of archcon
fraternities and primary unions (can. 720-25).

INTRODUCTION

Canons 700-701

700. Kinds of associations. There are three kinds of associa
tions in the Church: secular third orders, confraternities, and 
pious unions,1 a classification based on the purposes of the associa
tion, as explained in our commentary on canon 685.

701. Precedence among associations. 1. Without prejudice to 
the rules of canon 106, 50 and 6°, the order of precedence among 
pious lay associations is the following:

i° third orders: ?-r
20 archconfraternities; < *1*  *>

1 Can. 700.
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30 confraternities:
40 primary pious unions:
50 other pious unions.
2. In processions in which the Blessed Sacrament is carried, the 

Confraternity of the Blessed Sacrament enjoys the right of pre
ceding even archconfraternities.

3. The right of precedence belongs to these associations only 
when they march in a body under their own cross or banner and 
with the uniform or insignia distinctively theirs.2 Either the 
uniform or the insignia suffices, provided they march in a body 
under their own cross or banner.3

According to canon 106, 50, 6°, among associations of the same 
class and rank (e.g., third orders), that one shall have precedence 
which is in peaceful quasi-possession of it; if this is uncertain, 
then that one which has been in the territory for the longest period 
of time. The precedence among the members is determined by 
their statutes or their customs or, in the absence of these, by the 
rules of common law. The local ordinary may establish rules of 
precedence for his subjects, with due respect to the norms of the 
common law and of legitimate custom in his diocese. When 
practical difficulties create an urgent need for decision, he is 
authorized to provide a definitive solution, even though an ex
empt moral person is involved.

chapter 1
Secular Third Orders

Canons 702-706

Division. Canon 702 defines a secular third order; canon 703 
enumerates the powers of superiors and of the local ordinary;

2 Can. 701, §§ 1,3.
8 Cf. our commentary on can. 703, § 3; Coronata, Institutiones, I, no. 686; 

Schafer, De religiosis, no. 631.
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rules for the enrollment of members are provided in canon 704 f., 
and norms for the performance of sacred functions, in canon
706.

History. As early as the eleventh century lay persons associated 
themselves with religious institutes without making profession 
of the vows of religion or living in community. Their aim was to 
strive for Christian perfection according to the spirit of the in
stitutes with which they affiliated themselves. The earliest effort of 
this kind is found in the group of oblates of St. Benedict.4 As a 
separate and distinct union, however, the third order appeared 
only in the thirteenth century when St. Francis of Assisi founded 
his third order and gave it a special rule (1221). Today the fol
lowing third orders have obtained recognition: the Oblates of 
St. Benedict; the Third Orders of the Premonstratensians, of 
the Franciscans, of the Dominicans, of the Carmelites, of the 
Augustinians, of the Minims, of the Servites, and of the Trinitar
ians.5

702. Definition. 1. Secular tertiaries are those who jive in the 
world under the direction of an order and endeavor to attain 
Christian perfection according to its spirit in accordance with 
rules approved by the Apostolic See and in a manner compatible 
with life in the world.  An association of these persons is called 
an order  because of its analogy with the first order (of men 
religious) and the second order (of women religious) the spirit of 
which it seeks to imitate. Indeed, it possesses a novitiate, a distinct 
habit, and an approved rule. Moreover, its members make a pro
fession. They are also subject to the superiors of the first order. 
But the third order is not a religious order and its members are- 

mot. religious. They strive for Christian perfection not by the

6
7

4 Cf. Augustine, Commentary, III, on canon 702.
6 Priimmer, Manuale, q.270. 0 Can. 702, § 1.
7 There are, besides secular tertiaries, also religious tertiaries, i.e., those who 

live in community and make profession of the vows of religion. There are also 
quasi-religious tertiaries, i.e., those who live in community without making public 
profession of the three vows of religion. Cf. Schafer, op. cit., no. 633; Beste, Intro
ductio in Codicem, on can. 702, § 1.
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profession of the three vows of religion but by their resolve to 
obey the commandments.8

8 Schafer, op. cit., no. 632.
• Can. 702, § 2. Membership in the third order is possible without membership 

in a sodality of tertiaries.
10 Can. 703, §1. The preceding historical summary has indicated the orders

which, by Apostolic privilege, are entitled to have a secular third order affiliated 
with them. 11 Can. 703, §§ 2, 3.

12 Augustine, op. cit., Ill, on can. 703, § 3. The distinctive garb for which ap
proval is required is a robe with headpiece covering the face (sacco). Cf. S. R. C., 
deer. Nov. 10, 1905 (Fontes, no. 6343); Augustine, loc. cit.; cf. our commentary 
on can. 701, § 3. 13 Can. 704, § 1.

706

2. If a secular third order is divided into several associations, 
each of them when legitimately established is called a sodality of 
tertiaries.9

703. The powers of superiors. 1. Excepting the case of a privi
lege granted certain orders, no religious institute is permitted to 
affiliate with itself a secular third order.10

2. In those cases in which an Apostolic privilege exists, the su
periors of the institute may enroll members in the third order, 
but they cannot validly erect a sodality of tertiaries without the 
written consent of the local ordinary in accordance with canon 
686, § 3.

3. Neither are they permitted to grant to the sodalities which 
they have erected the wearing of a distinctive garb in public sa
cred functions without the approval of the local ordinary.  This 
approval is not needed, however, for the wearing of the small 
scapular, a medal, or a girdle.

11

12
704-705. Enrollment of members. 1. Anyone who has taken 

perpetual or temporary vows in a religious institute cannot simul
taneously belong to any third order even though he had previously 
belonged to one.13 This follows logically from the fact that the 
religious institute proposes in a higher degree and in a more 
efficacious manner the end and the means offered by the third 
order. Since they have not taken or do not take the public vows 
of religion, the following are not subject to this prohibition:
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novices and the members of clerical or lay quasi-religious societies.

2. If a religious is freed from his vows and returns to the 
world, his former status as a tertiary is restored.14

705. Without an Apostolic indult, no sodality of tertiaries is 
permitted to enroll members of another third order if they con
tinue to belong to the latter. For a justifying reason, however, 
tertiaries are permitted to make a transfer from one third order 
to another or from one sodality of a third order to another.  
When the transfer is made from one third order to another, the 
tertiary is required, according to custom and the common opinion 
of authors, to make a novitiate and a profession, acts not required 
when the transfer is made from one sodality of the same third or
der to another.

15

16
706. Participation in sacred functions. Tertiaries may, though 

they are not obliged to, attend in a body processions, funerals, and 
other ecclesiastical functions; if they attend in a body, they must 
march under their own cross and wear their insignia.17

Obligations and privileges. As a rule, the statutes of third orders 
do not bind under pain of even venial sin. Neglect of them, how
ever, results in a loss of merit derived from their observance.

Tertiaries are probably obliged to wear the scapular faithfully, 
though a dispensation from this obligation may be granted in 
individual cases by superiors of third orders, inclusive of modera
tors and chaplains of sodalities even if they are not regular supe
riors.18 As a general rule, a medal may not be substituted for the 
scapular.

14 Can. 704, § 2.  Can. 705.16
10 Schafer, op. cit., no. 636. The various Third Orders Franciscan are con

sidered as constituting but one Third Order. Cf. S. C. de Religiosis, deer. Dec. 6, 
1911 (AAS, IV [1912], 143); Coronata, op. cit., I, no. 6go).

17 Can. 706. Tertiaries may march under the cross of the first order, if the latter 
attends in a body, and thus enjoy the precedence of the latter. Cf. Augustine, 
op. cit., Ill, on can. 706; Coronata, op. cit., I, no. 691. Cf. also. S. R. C., deer. June 
30, 1905 (Decreta authentica, no. 4163). Priimmer (op. cit., q.271) maintains, 
however, that this decree has been abrogated by can. 706.

18 Cf. S. C. de Religiosis, deer. Mar. 25, 1922 (AAS, XIV, 353); cf. Coronata, 
op. cit., I, no. 691; Schafer, op. cit., no. 638.
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The general absolution is probably the most noteworthy of the 

numerous privileges of tertiaries. It is conferred as a sacramental, 
as a blessing to which the Holy See has attached a plenary in
dulgence. The days on which it can be conferred are specified. 
On those days it can be publicly imparted by the moderator of 
the sodality or, if he is prevented from imparting it, by any priest 
approved for the hearing of confessions.10 On those days it may 
be privately imparted by any confessor after he has given absolu
tion or, even without the previous sacramental confession of the 
tertiary, by a confessor in the confessional.20 It may be privately 
imparted on the eve of the respective feast as well as on the feast 
itself; and in the case of Franciscan tertiaries, within the octave of 
the feast.21 When imparted privately the following formula may 
be used: Auctoritate a Summis Pontificibus mihi concessa, plena
riam omnium peccatorum tuorum indulgentiam tibi impertior. 
In nomine Patris, et Filii, et Spiritus Sancti. Arnen.22

CHAPTER II

Confraternities and Pious Unions

Canons 707-719

Division. This chapter presents general notions concerning 
these associations in canon 707; it deals with their establishment 
in canon 708; with their members in canon 709; with their title 
in canon 710; with restrictions on their erection in canons 711 f.; 
with the powers of religious superiors over them, in canon 713;

10 Cf. AAS, III (1911), 22; . . nec requiritur ut publice detur absolutio ut
tertiarii in sodalitium constituti sint”; Coronata, loc. cit.

20 Cf. S. C. Indulg., deer. July 21, 1888 (ASS, XXI, 60 f.); Coronata, loc. cit.; 
Vermeersch-Creusen, op. cit., I, no. 860.

21 Cf. AAS, IX (1917), 262; Schafer, op. cit., no. 639.
22 This is a short formula; it is found in the Appendix of the Roman Ritual. 

The longer formula for the public imparting of the absolution is found in the 
Roman Ritual also (title VIII, chapter 33, Ritus absolutionis generalis et bene
dictionis papalis, II).
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ASSOCIATIONS OF THE FAITHFUL can. 709 
with their relations to the local ordinary, in canons 714 t.; with 
their participation in pious functions, in canons 716—18; and with 
their transfer from one place to another, in canon 719.

707. General concepts. 1. Associations of the faithful erected 
for the exercise of some work of piety or charity are known as 
•pious unions; if erected as organicbodies. they are called sodali-

-lies- V
2. Sodalities erected tor the promotion of public worship are 

called Confraternities.  Pious unions, therefore, can be established 
merely by the approbation of ecclesiastical authority. Sodalities 
and confraternities need a decree of formal erection in the sense 
explained in our commentary on canon 686.

1

2

1 Can. 707, §§ i, 2.
2 According to Beste (op. cit., on can. 707, § 1), not only pious unions, but also 

sodalities can be established merely by approbation; this is clearly at variance, 
at least according to common law, with the provision in this canon that only those 
pious unions which are established as organic bodies are called sodalities.

3 Can. 708. De facto there are confraternities that are not formal collegiate
bodies possessing their own statutes and endowed with the right of independent 
administration of their property Cf. Coronata, op. cit., I, no. 692; Priimmer, 
op. cit., q.272; Beste, op. cit., on can. 707, § 2. As to pious unions, can. 707 § 1, 
speaks of them as “erectae,” clearly using this term in a broad sense so as to in
clude simple approbation. Cf. Schafer, op. at., no. 640; Coronata, loc. cit.; Beste, 
loc. cit. As to the property of confraternities and pious unions, cf. our commentary 
on can. 691, § 1. * Cf. can. 718.

The Holy Childhood is a pious union; the Missionary Union 
of the Clergy is a sodality; among the more notable of the con
fraternities are the Confraternities of Christian Doctrine, of the 
Blessed Sacrament, of the Holy Rosary, and of the Scapular.

708. Their establishment. Confraternities may be established 
only by formal decree of erection; but for pious unions, the ap
probation of the ordinary suffices; after it has been obtained, 
pious unions, even though they are not moral persons, are quali
fied for the obtaining of spiritual benefits, especially indulgences.3

709. Members. 1. Male members of confraternities are not 
permitted to take part officially in any sacred function  unless 
they wear the garb or the insignia of their confraternity.

4
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2. Women can be enrolled in confraternities only for the pur

pose of gaining the indulgences and the spiritual benefits granted 
to the male members.8

710. Title. The title of a confraternity or of a pious union shall 
be derived from an attribute of God; a mystery of the Christian 
religion; a feast of our Lord, or of the Blessed Virgin; a saint; or 
the very work which the sodality undertakes.®

711-712. Restrictions on formation. 1. Unless the contrary be 
specially granted or provided for by law, not more than one con
fraternity or pious union bearing the same name and having the 
same purpose shall be erected or approved in the same place; an 
exception is made for large cities, provided that a reasonable dis
tance, in the judgment of the local ordinary, intervenes between 
them.7 This restriction is not an invalidating one. Moreover, it 
is not applicable if the confraternities or pious unions are diverse 
either in their names, their aims, or even in the means for attain
ing the latter.8 It is applicable, however, considered from its 
local implications, to a parish or a small city of less than 100,000 
population,9 comprising several adjoining parishes.10

Third orders are not bound by this law, nor are the follow
ing: the Confraternity^i^hristian Doctrine, the Confraternity of 
the Blessed Sacrament/ th^Cpngregation of the Blessed Virgin, 
the Sodality of the Children of Mary,11 the Association of a Happy 
Death, the League of the Sacred Heart, and the Union of Chris
tian Mothers.

2. Local ordinaries shall provide that the Confraternities of the 
Blessed Sacrament and of Christian Doctriqe shall be established 
in every parish: once legitimately established, they are automa-

5 Can. 709, §§ 1, 2. «Can. 710.  Can. 711, § i.7
«Coronata, op. cit., I, no. 694; cf. S. R. C., deer. Aug. 14, 1858 (Decreta au

thentica, no. 3077); deer. Nov. 29, 1856 (Decreta authentica, no. 3038).
« Cf. S. C. Indulg., deer. May 20, 1896, ad VI-II (ASS, XXVIII [1895-96], 751; 

Fontes, no. 5127).
10 Cf. S. C. Indulg., Jan. 31, 1893 (ASS, XXV [1892-93], 510; Fontes, no. 5118).
11 S. C. Indulg., deer. Aug. 29, 1864 (Decreta authentica S. C. Indulg., no. 413); 

S. C. Indulg., deer. Aug. 30, 1866 (Decreta authentica S. C. Indulg., no. 416).
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ASSOCIATIONS OF THE FAITHFUL can. 713 
tically aggregated to the respective archconfraternities erected 
by the cardinal vicar in Rome.12

In regard to the Confraternity of the Blessed Sacrament, the 
Code Commission was asked whether in virtue of canon 711, § 2, 
local ordinaries are strictly obliged to establish this confraternity 
in every parish, or whether they may in place of it, as the circum
stances require, establish a pious union or a sodality of the Blessed 
Sacrament, and it replied that it suffices to establish a pious union 
or sodality. In answer to a second question it replied that only 
confraternities are automatically aggregated to the archconfra
ternity erected in Rome.13

The aggregation of parish Confraternities of Christian Doc
trine occurs automatically even though they were not established 
for the promotion of public worship.14

712. 1. Confraternities or pious unions shall not be erected 
elsewhere than in churches, public oratories, or semipublic ora
tories.

2. In cathedral or collegiate churches, they cannot be estab
lished without the consent of the chapter.

3. In churches or oratories of women religious, the local ordi
nary may allow the establishment of only associations of women 
or of a pious union devoted exclusively to prayer and the com
munication of spiritual benefits.15

713. Powers of religious superiors. 1. Religious can and must 
impart to the confraternities and pious unions erected by them 
all and only those spiritual benefits explicitly and specifically 
(nominatim) declared communicable in the faculties granted 
them by the Apostolic See; and without prejudice to canon 919,

12 Can. 711, § 2. The Archconfraternity of the Blessed Sacrament is established 
in the Church of Santa Maria sopra Minerva, and that of Christian Doctrine in 
the Church of Santa Maria del Pianto.

13 Code Commission, Mar. 6, 1927, I (AAS, XIX, 161; Bouscaren, op. cit., I,
334). “ Cf. AER, XCVIII (1938), 476 f.

15 Can. 712, §§ 1-3. Cf. S. C. de Prop. Fide, deer. June 8, 1845 (Coll. S. C. P. F., 
no 996). This decree exempted certain missioners from the need of assigning 
a chapel to the association and from the need of preserving a roster of members.
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these spiritual benefits shall be made known to every such con
fraternity or pious union in the act by which it is established.16 
Under canon 919, new indulgences, even when granted to 
churches of regulars, if they have not been promulgated at Rome, 
cannot be published without consulting the local ordinary, and 
the permission of the latter is needed for the printing of any 
books or leaflets listing any indulgences.17

2. Without the special permission of the local ordinary, confra
ternities established by religious superiors are not allowed to vest 
themselves in their distinctive garb or insignia to participate in 
public processions or other public functions.18

714-715. Relation to the local ordinary. A confraternity is not 
permitted to discard or to modify its distinctive garb or insignia 
without the permission of the local ordinary.19

715. 1. The local ordinary is authorized to preside in person 
or by delegate at the meetings of confraternities even when they 
are held in the churches or oratories of regulars, but without the 
right of voting, to confirm the election of qualified officers, to re
ject or remove unworthy officers, and to approve or amend their 
statutes or other rules, so far as these have not been approved by 
the Apostolic See.

2. A confraternity shall in good time notify the local ordinary 
of any extraordinary meeting; if it fails to do so, the ordinary has 
the right to prevent that meeting and to nullify its decrees.20

716-718. Participation in pious functions. 1. Confraternities 
and pious unions, erected in churches belonging to them, may 
exercise, so far as they are not otherwise disqualified, non-paro-

10 Can. 713, § 1. 17 Cf. can. 1388, § 1.
18 Can. 713, § 2. 19 Can. 714.
20 Can. 715, §§ 1, 2. In an Apostolic constitution of Sept. 27, 1948 (AAS, XL, 

400), Pius XII indicated that the local ordinary enjoys control over the external 
apostolate of the members of the Sodality of the Blessed Virgin and, when the 
sodality is not one established within the precincts of a Jesuit house, possesses 
authority to lay down norms for their internal government without prejudice to 
their common rule. Aggregation with the primary sodality requires the local 
ordinary’s consent. The pastor is the natural president of the parish sodality.
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chial functions independently of the pastor, provided that the 
parochial ministry in a parochial church does not suffer detri
ment.21

Even in the exercise of non-parochial functions the pastor has 
control over confraternities erected in his parish church or in a 
filial church of his parish.22

Non-parochial functions are the following: the blessing and the 
distribution of candles, ashes, and palms; the ceremonies of Holy 
Week; the private and solemn celebration of Mass; the Forty 
Hours’ Devotion; public sermons; and processions within the 
church.23

Parochial functions are enumerated in canon 462. The paro
chial ministry has a wider significance and extends to preaching, 
liturgical functions, and processions.24

2. The rule of the preceding paragraph of canon 716 governs 
even when a parish has been erected in a church belonging to a 
confraternity.

3. It is the province of the local ordinary to solve a case of 
doubt as to whether the functions of a confraternity or a pious 
union prejudice the parochial ministry and to lay down rules to 
be observed in practice.20

717. 1. If established in churches which do not belong to them, 
confraternities may perform their ecclesiastical functions only in 
a chapel or at the altar assigned to them, in accordance with the 
rule of canon 716 and with particular statutes.

2. If established in a church which does not belong to it or 
in a church which serves simultaneously as a parish church, the 
property of a confraternity and a pious union is to be segregated 
from that of the church or of the community to which the church 
belongs.20

The property of a legitimately erected confraternity or sodality
21 Can. 716, § 1.
22 Cf. S. R. C., deer. Jan. 12, 1704 (Decreta authentica, no. 2123 [3670] ad 1-4).
23 Decreta authentica, loc. cit. 24 cf. Schafer, op. cit., no. 646.
2» Can. 716, §§ 2, 3. 26 Can. 717, §§ 1, 2.
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is ecclesiastical property and is governed by the law as set forth in 
canons 1495 an^ the following.27

718. Confraternities are obliged to participate in the custom
ary processions and in any others ordered by the local ordinary, 
wearing their insignia and preceded by their cross, unless the 
ordinary determines otherwise.  When tertiaries participate in 
a procession they follow the rule of canon 706.

28

719. Transfer. 1. With the consent of the local ordinary, any 
confraternity or pious union may transfer its quarters from one 
place to another, unless it be prohibited either by law 20 or by 
statutes approved by the Apostolic See.

2. The consent of the superior of a religious institute is re
quired for the transfer of a confraternity or a pious union that 
belongs to the latter.30

The consent of the local ordinary is not required for a trans
fer from one altar to another.31

A transfer from one diocese to another is equivalent to a new 
establishment.32

If the association was erected by religious without the consent 
of the local ordinary,33 the latter’s consent is not required for its 
transfer even from one diocese to another, provided that it is 
transferred to an exempt place.34

In the case of a legitimately established organic body, the con
sent of a majority of the members is also required for the validity 
of the transfer.35

27 Cf. also can. 691, § 1, and our commentary on that canon.
28 Can. 718.  Cf. can. 724.  Can. 719, §§ 1, 2.29 30
31 Schafer, op. cit., no. 648; Coronata, op. cit., I, no. 699; Beste, op. cit., on can. 

719» §
82 Schafer, loc. cit.; Beste, loc. cit.; cf. however, Coronata, loc. cit., who requires 

only the consent of the respective local ordinaries. 83 Cf. can. 686, § 3.
8< Coronata, loc. cit.; Schafer, op. cit., no. 648; Beste, loc. cit.
88 Coronata, loc. cit.
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CHAPTER Hi

Archconfraternities and Primary Unions

Canons 720-725

Division. General notions concerning these associations are 
given in canon 720; the conditions and effects of aggregation are 
regulated by the provisions of canons 721-23; transfer is the sub
ject of canon 724; and canon 725 deals with the conferring of the 
honorary status of this rank on ecclesiastical associations.

720. General concepts. Sodalities which are authorized by law 
to^affiliate'Avith themselves other associations of the same kind are 
calledarcbsodalities or'archconfraternities or jprimary pious 
unions or primary congregations of societies.1

721-723. The conditions and the effects of aggregation. 1. 
Without an Apostolic indult no association can affiliate other as
sociations with itself.

2. Unless an Apostolic indult determines otherwise, an arch
confraternity or a primary union can aggregate to itself only those 
confraternities or pious unions whose title and purpose are the 
same as its own.2

722. 1. Unless the Apostolic indult provides otherwise, the 
effect of aggregation is the communication of all the indulgences, 
privileges, and other communicable spiritual benefits that have 
been or will be granted directly and specifically (nominatim) to 
the affiliating archconfraternity or primary union by the Apostolic 
See.

2. The affiliating association acquires no right over the affili
ated one because of this communication.8

The affiliating association is not authorized to withhold any 
of the spiritual benefits which according to canon 722, § 1, are 
accorded automatically to the affiliated association.4 But only the

1 Can. 720.  Can. 721, §§ 1, 2.  Can. 722, §§ 1, 2.2 1
4 Cf. Augustine, op. cit., Ill, on can. 723, note; Schafer, op. cit., no. 651.
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communicable spiritual benefits are thus accorded; not, e.g., the 
right of precedence enjoyed by the archconfraternity or the pri
mary union itself.

723. For valid aggregation the following conditions must be 
fulfilled.

10 The association must be already canonically erected and not 
affiliated with any other archconfraternity or primary union.

20 The written approval and recommendation of the local 
ordinary are required.5

30 The list of indulgences, privileges, and other spiritual bene
fits communicated by aggregation must be enumerated in writing, 
inspected by the ordinary of the place in which the archconfra
ternity has its quarters, and forwarded to the affiliated association.

40 The aggregation must be perpetual and made, as to form, 
in accordance with the requirements of the statutes.

50 The charter of affiliation must be executed without charge 
and even without the acceptance of a voluntary offering, with the 
exception of an amount that equals the expenses involved.0 No 
more than thirty francs or lire can be demanded or accepted.7

724. Transfer. An archconfraternity or a primary union can be 
transferred from one place to another only by the Apostolic See.8

725. Honorary Rank. The title of archsodality, archconfrater
nity, or primary union, even as an honorary title, can be granted 
only by the Apostolic See.9

a It is the local ordinary of the diocese in which the association has its quarters 
whose approval is required. It is controverted whether the approval of the local 
ordinary is needed when the association enjoys moral personality but not full 
organic personality in accordance with canon 686, § 3. Schafer (op. cit., no. 652) 
holds that it is; Coronata (op. cit., I, no. 704) holds that it is not.

«Can. 723, i°-5°.
7 S. C. Indulg., deer. Jan. 8, 1861 (Decreta authentica S. C. Indulg., no. 388). Ver

meersch-Creusen, op. cit., I, no. 870; Cocchi, op. cit., IV, no. 192; Coronata, 
loc. cit. • Can. 724« • Can. 725.
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APPENDIX

Associations of Catholic Action

A fourth kind of ecclesiastical association embraces the units 
of Catholic Action, the aim of which, being different from that of 
third orders, confraternities, and pious unions, distinguishes 
Catholic Action from the latter. It enjoys a pre-eminence for the 
following reasons.

a) Its central aim is the conversion of all to a Christian way of 
life in every phase of daily living; the aims of other associations, 
on the other hand, are, in relation to this universal aim, only 
special and partial ones.

b) It has the status of the official association of the Church as 
opposed to the private character of all other associations, even 
when legitimately erected or approved by the Church.

c) It has been given the right to call on all jother associations 
to assist it as well as the right.to coordinate the activity of all other 
associations: on the other hand, it is not meant that it should super
sede other associations, but rather that it should supply directions 
for unity of effort, leaving the details of practical execution to the 
individual associations.

The essential purpose of Catholic Action is the^pafticipatibh 
of the laity in the hierarchical apostolate’.VThis participation is 
based on the dogma of the mystical body and on the practical con
sequences of the mission conferred on the laity through the recep
tion of the sacraments of baptism and confirmation^For that 
reason it may be said to have been born with the Church,1 though 
its explicit form was given it by Pius XI.

1 Pius XI, letter to Card. Segura, Nov. 6, 1929 (AAS, XXI, 664-68).
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Pius XI, in giving it this form, was motivated by the following 

reasons: the scarcity of priests; the dechristianization of the 
masses; and the impossibility of otherwise penetrating certain 
social and cultural environments. Its purpose is that of the Church 
itself: 2 the universal restoration of Christian living in the in
dividual, in the family, and in society. Its method is the apostolate 
of the environment through the agencies of the environment it
self. Its missioners are the faithful stimulated and guided by the 
clergy.

2 Pius XII, allocut. Se a temperare, Sept. 4, 1940 (AAS, XXXII, 362 f.).
’Coronata, op. cit., I, no. 667 bis.
4 Pius XI, letter to the bishops of the Philippines, Jan. 18, 1939.
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It is a truly ecclesiastical association, as is evident from its 
spiritual purpose. It is likewise factually such and is recognized as 
such juridically. This is also apparent from the fact that it is de
pendent immediately, absolutely, and exclusively on the hier
archy.

Since it is an ecclesiastical association, the civil authority lacks 
all competence in regard to it. Neither may the civil authority 
interfere with its activity, even though the latter should involve 
the prosecution of ends secondary to the primary one, e.g., by 
promoting social action, education, or recreational pursuits. In 
case of conflict with the civil authority, solutions of the problems 
must be sought according to the principle of the Church’s in
direct power over these activities.3

The right and the duty of establishing, organizing, and direct
ing associations of Catholic Action in the respective dioceses be
longs immediately to the local ordinaries.4 According to the 
wishes of the Holy See, the subordinate units of Catholic Action 
should be associations composed of specific groups of the faith
ful (students, workingmen, etc.) based on their intellectual, 
artistic, and economic activities, as in France and Canada, or on 
some other adequate group characteristic such as age or sex, as in 
Italy. These, in turn, should be coordinated in their interrelations
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by a superior group, charged with the responsibility o£ promoting 
unity of effort among the subordinate units.5

5 Cf. Charbonneau, Catholic Action (South Bend, Ind.: The Apostolate Press, 
1943). On Catholic Action in general (its history and development, its nature 
and purpose, its characteristic traits, constitution, and government, the spiritual 
favors granted by the Holy See to its members), cf. S. de Angelis, De fidelium 
associationibus (Naples, 1959), nos. 914-87, where one can also find a list of 
pertinent sources, books, and articles. Cf. Bouscaren, op. cit., I, 128, 132, 137, 
*99» 258, 616; II, 56, 57, 64, 65, 67, 74, 226; III, 216, 259, 278, 289, 290; IV, 246.
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BOOK III

THINGS

Canons 726-1551



The third book o£ the Code sets forth the law governing the 
instruments by which the Church promotes the sanctification of 
its members.1 This book does not include law in regard to purely 
internal matters; nor does it lay down rules by which the Church 
proceeds to render judgment in accordance with law, for these 
are presented in the fourth book. Moreover, the penalties pre
scribed by law for the violation of ecclesiastical law are not enu
merated in the third book but in the fifth.

The instruments for which, following five introductory canons, 
the third book provides ecclesiastical norms are divided into six 
categories by the legislator and corresponding to these there are 
six parts of the third book, the first of which, beginning with the 
instruments of highest dignity, enacts laws governing the sacra
ments and the sacramentals. The remaining five parts deal with 
the following matters: the second, with sacred places and sacred 
seasons; the third, with divine worship; the fourth, with the 
teaching office of the Church; the fifth, with benefices and other 
non-collegiate ecclesiastical institutions; and the sixth, with tem
poral property.

INTRODUCTION

Canons 726-730

Division. The first of these introductory canons explains the 
nature and presents the division of ecclesiastical things. The re
maining four (727-30) set forth the law on the delict of simony.

1 Besides the matters that are purely internal, and the elements of procedural 
law (set forth in the fourth book) and of penal law (set forth in the fifth book), 
there are many matters that could readily be classed as “things” which are the 
subject matter of the laws of the first book, e.g., law as such, custom, privilege, 
and of the laws of the second book, e.g., the diocesan archives, the house of no
vitiate.
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The first of these (can. 727) defines simony as forbidden by divine 
law and simony as forbidden by ecclesiastical law. The second 
(can. 728) sets the limits within which an arrangement is to be re
garded as the agreement needed for the delict of simony. The 
third (can. 729) enumerates the penal consequences affecting the 
agreement and the subject matter of the agreement. The fourth 
(can. 730) specifies cases in which the delict of simony is not com
mitted.

726. The notion and the division of ecclesiastical things. The 
things treated in this book are so many means for attaining the 
end of the Church: some of them are spiritual, others temporal, 
others mixed.2

Whatever is not a person is a thing. The term has a very broad 
meaning. It includes any of the means leading directly or indi
rectly to the end of the Church, i.e., the sanctification of men. 
It includes rights and obligations. It includes the human acts 
commanded by the Church, e.g., fasting, abstinence, pious 
works.3

As canon 726 specifically notes, some things are spiritual. These 
are also distinguished by their purpose. Of their nature they are 
directly and exclusively dedicated to the promotion of divine wor
ship and the spiritual life of the soul, e.g., the sacraments, the 
sacramentals, the power attached to holy orders, prayer, and in
dulgences. They may be tangible (e.g., sacred ceremonies) or in
tangible (e.g., indulgences).

A thing is spiritual because of one or more of the following con
siderations. It may be essentially spiritual (intrinsically or for
mally), when its very nature is spiritual, e.g., sanctifying grace, the 
supernatural virtues. It may be causatively spiritual, when it pro
duces a spiritual effect, e.g., the sacraments, prayer, jurisdiction, 
the power attached to holy orders. Finally, it may be resultantly 
spiritual, when it derives, as an effect from a cause, from some-

2 Can. 726. 2 Ferreres, Institutiones canonicae, II, no. 4.
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thing that is causatively spiritual, e.g., all acts of jurisdiction or 
of the power attached to holy orders.

Canon 726 notes further that some things are temporal. These 
are also distinguished by their purpose, which is to contribute di
rectly and exclusively to the physical life of the Church, e.g., the 
income from a benefice, a school, a religious house, and temporal 
property in general; only indirectly do they contribute to the 
promotion of divine worship and the sanctification of souls. 
Though they are not blessed or consecrated, they are in a definite 
sense sacred things, since, though only indirectly, they do con
tribute to the realization of the spiritual end of the Church.

Mixed things are also mentioned in canon 726. These partici
pate in or consist of both elements and are either dedicated or 
capable of dedication to both the spiritual and the physical life 
of the Church. The interrelation between the temporal and the 
spiritual element may be one of the following kinds:

1) antecedent, when the temporal precedes the spiritual chron
ologically, as in blessed and consecrated articles, e.g., churches, 
chalices, altars, sacred vestments, rosaries, medals, and holy oils;

2) concomitant, when both elements exist together simulta
neously, either necessarily and intrinsically, e.g., the physical ex
ertion involved in the administration of the sacraments or in 
preaching, or accidentally and extrinsically, e.g., the particular 
burden involved in the celebration of Mass at a determined hour 
or place;

3) consequent or subsequent, when the temporal presupposes 
as a cause or chronologically follows the spiritual element, e.g., 
the right to the income from an ecclesiastical benefice and stole 
fees.

727. Simony as forbidden by divine law. 1. Simony forbidden 
by divine law is the studied (deliberate) design of buying or sell
ing (1) an intrinsically spiritual thing for something of temporal 
value, e.g., the sacraments, ecclesiastical jurisdiction, a consecra-
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tion, indulgences, and similar things, (2) or of buying or selling a 
temporal thing attached to a spiritual thing in such a manner (a) 
that the temporal thing cannot exist without the spiritual, e.g., 
an ecclesiastical benefice or (b) that the spiritual thing is the object, 
even the partial object, of the contract, e.g., the consecration in 
a consecrated chalice.4

By simony the delinquent deliberately intends to equalize the 
spiritual and the temporal, i.e., to deal commercially in sacred 
things. Without this deliberate intention simony does not exist, 
at least before God. But the intention need be only interior for 
the commission of the sin; for the commission of the delict 
(the crime in the external forum), it needs external expres
sion. Though the definition of canon 727, § 1, is equally applic
able to the sin, ecclesiastical law is concerned only with the de
lict.*

Considered as a delict, simony needs three elements to consti
tute it: the pact or agreement, the simoniacal subject matter, and 
the price.

a) The agreement. The words “buying or selling” in the defini
tion of canon 726, § 1, include every pact that is not purely gratu
itous; it extends to leasing, hiring, exchange, and even resignation 
of office. The consent involved must be mutual. Moreover, it 
must be sincerely given. If it were fictitious, there would be no 
specific sin or delict of simony, at least before God; and if the 
absence of true interior consent could be proved in the external 
forum, there would be no delict of simony before the Church. Not 
even a partial execution by either party is needed for the delict; 
the mutual consent suffices. But this suffices even if it is merely 
tacit, i.e., shown by a failure to offer objection by a party who is 
able and required to offer an objection, as canon 728 indicates. 
If the pact is not mutual, there is no delict of simony committed. 
Thus if a gift is made with the hope of receiving a spiritual thing

* Can. 727, § 1. The name "simony” is derived from that of Simon the Magician 
who wished to buy the power of communicating the Holy Ghost (Acts, 8:i8ff.).

6 Cf. Coronata, Institutiones, II (2nd ed., 1939), no. 708.
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in return, the delict of simony is not committed. But an under
standing between the parties, even though tacit, suffices.

Prior to the Code authors spoke of two kinds of simony in which 
no pact was involved, but this was not simony in the juridical 
sense. One of these types they called internal simony, a name they 
gave to the mere mental intention of giving something temporal 
for something spiritual, or vice versa. The other they called 
mental simony, a name they applied to an occult intention to 
oblige the recipient of a temporal favor to give a spiritual one in 
return, or vice versa. Both internal and mental simony are sinful, 
but they are not subject to canonical penalties, since the Church 
does not judge conscience in the external forum.

Only in conventional simony is there found the juridical con
cept of the delict, i.e., only in simony founded on a pact. Simony 
in this sense is purely conventional until one of the parties to 
the pact takes at least an initial step toward the execution of the 
agreement; it is mixed conventional after at least one of the parties 
takes at least such an initial step; and it is real conventional after 
both parties have at least partially proceeded to its execution.

A special kind of simony, in which ecclesiastical benefices were 
involved, was called confidential by pre-Code authors. This type 
of simony consisted in the procurement of an ecclesiastical bene
fice for another (through election, appointment, resignation, 
presentation , or confirmation) with at least a tacit understanding 
that the beneficiary so favored would make the benefice a source 
of gain to the one who procured the benefice for him or to a third 
person enjoying the patronage of the former. This reciprocal 
favor expected of the beneficiary could take the following forms: 
his resignation of the benefice within a given time in favor of the 
other or of the protege of the latter or his paying a pension out of 
its income. If this reciprocal favor was reserved until the qualifica
tion of the one to be favored, the benefice was procured cum reser- 
vatione accessus; if the favor involved reoccupancy by the one 
resigning the benefice, the resignation was made cum reservatione 
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regressus; if the favor involved possession by the one resigning 
it before he took possession, the resignation was made cum reser
vation ingressus.9 All such reservations, if more than purely 
mental on the part of the one procuring the benefice for another, 
constituted the delict of simony in the strict juridical sense.

b) The simoniacal subject matter. The subject matter which, 
when involved in a commercial pact, results in the delict of 
simony comprises and extends to any and everything that is spirit
ual in itself (whether essentially, causatively, or resultantly) or is 
necessarily attached to a spiritual thing whether intrinsically or 
as an inseparable consequence of it (consequenter). If the tempo
ral thing is attached only antecedently or extrinsically to the 
spiritual, it is not such as would make a commercial transaction 
concerning it a delict of simony forbidden by divine law, unless 
the spiritual thing is at least a partial object of the pact, as it would 
be if the price of a chalice were increased because of its consecra
tion.

c) The price. The price includes every temporal thing upon 
which a material valuation may be placed. In relation to simony 
it is also called the service (munus) and as such it is distinguished 
by authors according to the following categories:

1) munus a manu, i.e., money or property, movable or im
movable;

2) munus a lingua, i.e., praise, commendation, patronage;
3) munus ab obsequio, i.e., any kind of cooperation.
The malice of simony as forbidden by divine law. This prohibi

tion derives from the divine law both natural and positive.7 A 
violation of it is always a grave sin against the virtue of religion. 
It does not admit of parvity of matter. The specific malice in-

•Cf. Coronaca, op. cit., II, no. 712; Priimmer, Manuale theologiae moralis 
secundum principia S. Thomae Aquinatis (4th~5th ed., 3 vols., Freiburg: Herder, 
1928), II, no. 559 (hereafter cited as Theologia moralis).

7 St. Peter said to Simon the Magician: “Thy money go to destruction with thee, 
because thou hast thought that the gift of God could be purchased with money” 
(Acts 8:20).
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volved is the belittling of the spiritual means granted by God to 
the Church for the specific purpose entrusted to the latter and a 
presumptuous assumption of dominion over them. Moreover, it 
destroys order and discipline, while undermining the respect and 
obedience due to ecclesiastical authority. Rightly has it been 
called crimen nefandum, crimen detestabile, crimen exsecran
dum, labes simoniae (the stigma of simony).

Simony as forbidden by ecclesiastical law. 2. Simony forbidden 
by ecclesiastical law is the exchange forbidden by the Church be
cause of the danger of irreverence toward spiritual things in the 
following circumstances: (1) when temporal things attached to 
spiritual things are exchanged for temporal things similarly at
tached to other spiritual things; (2) when spiritual things are ex
changed for spiritual things; (3) when temporal things are given 
for temporal things.8

In the simony forbidden by ecclesiastical law the exchange is 
limited to subject matter of the same nature as the thing received 
in return for it. In such a pact there is no attempt to equalize 
things that exist on different planes, one on the spiritual plane, 
the other on the temporal plane; it is therefore not intrinsically 
evil; it is evil only because forbidden by the Church. In the ab
sence of such a prohibition the pact is licit.® It is permitted, there
fore, to exchange a relic for another relic, a chalice for a ciborium, 
or the celebration of Mass for the recitation of the rosary.

Simony forbidden by ecclesiastical law admits of parvity of 
matter, though as an offense it is grave ex genere suo.

728. Extent of the delict of simony. In relation to simony, the 
terms “buying or selling,” “exchange,” and the like, are to be 
understood as including any kind of agreement, even though it

8 Can. 727, § 2.
9 Cf. the special prohibitions in can. 185, 736, 1507, and 2371; 827, 828, and 

840 compared with 2324; 918 (§ 2), 1289 (§1), 1441. 1470 (§ 1, 6°), 1486-88, 1927, 
2327, 2392. The selling of rosaries and other blessed objects seems not forbidden 
when sold for the value of the material of which they are made. However, sale 
causes them to lose attached indulgences. Cf. can. 924 (§ 2) and 1539 (§ 1); Ver
meersch-Creusen, Epitome, II, no. 12.
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is not executed and even though it is tacit, i.e., one in which the 
simoniacal intent is not expressly manifest but can be gathered 
from the circumstances of the case.10

729. Canonical penalties. Besides the penalties determined by 
law in punishment of simoniacal persons, the very simoniacal 
contract is null and void and so is the simoniacal filling of a bene
fice, an office, or a dignity, even though the simony involved was 
committed by a person not the beneficiary of the appointment 
and even though committed without the latter’s knowledge, pro
vided it was not committed fraudulently to prejudice the latter 
or over his protest. Consequently:

i° even before the pronouncement of any judicial sentence, 
whatever was given or received simoniacally must be restored, if 
restitution is possible and not forbidden because of the reverence 
owing to a spiritual thing; a benefice, office, or dignity thus ob
tained must be surrendered by resignation;

2° he who obtains an office in this way is not entitled to the 
income deriving from it; but if he has received income from it 
in good faith, the judge or the ordinary is authorized to remit the 
restitution of it in whole or in part.11

The provision in the second number of canon 729, unlike that 
in the first number, is probably restricted to simony committed 
in the making of canonical appointments.

The penalties imposed by the Code on simoniacal persons are 
incurred only if the delict is perfect in its nature (in suo genere) 
as defined by the law.12 Only real simony is subject to the auto
matic penalties (latae sententiae),13 except that of canon 1470, 
§ 1, 6°, in virtue of which the right of presenting a candidate for 
a benefice is extinguished if an attempt is made to transfer it 
simoniacally.

Among the penalties determined by law in punishment of sim
ony are the following:

10 Can. 728.  Can. 729, i,  2°.  Cf. can. 2228.11 * 12
is Augustine, Commentary, IV, on can. 729; Vermeersch-Creusen, op. cit., II, 

no. 13; Coronata, op. cit., II, no. 714.
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1) excommunication reserved in a simple manner to the Holy 

See for the delict of making profit from indulgences; 14
2) excommunication reserved in a simple manner to the Holy 

See for the delict of the simoniacal filling of a benefice, an office, 
or a dignity, accompanied by suspension in the case of a cleric 
and by the perpetual loss of the right to present anyone for any 
appointment or cast a vote in an election for any appointee;  
moreover, benefices the conferring of which has been thus tainted 
become reserved to the Holy See;

15

3) suspension reserved to the Holy See in the case of a cleric 
and suspicion of heresy affecting all involved in a simoniacal pact 
relating to the conferring or the reception of holy orders or any 
other sacrament.16

14 Cf. can. 2327. 15 Cf. can. 2392. 16 Cf. can. 2371.
17 Cf. can. 1446; Coronata, op. cit., II, no. 714.
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The simoniacal contract is devoid of effect in both the internal 
and the external forums because the subject matter is withdrawn 
from the contractual capacity of the parties and because under 
the natural law itself a contract to sin is deprived of all obligatory 
force.

If simony was involved in the conferring of a benefice, an office, 
or a dignity without the knowledge of the appointee, the latter’s 
possession of the respective post for three years in good faith gives 
him title to it.17

An example of simony fraudulently committed in prejudice of 
the appointee is the following: the buying of votes to support a 
candidate who is certain of election without the simoniacal votes 
in order that the election may be declared invalid because of the 
delict of simony.

Restitution is impossible in many instances, e.g., when orders 
or other sacraments have been conferred under the influence of 
simony or Masses celebrated. Restitution is not to be made if it 
involves the risk of irreverence to a spiritual thing, e.g., when a 
relic was purchased from an infidel. When a person cannot re
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cover the spiritual thing, it is not certain that he is obliged to re
turn the price given him for it unless he violated justice when he 
received the money, and this one would do in taking money for 
a thing that is purely spiritual or for some service which one is 
obliged to render in virtue of one’s office.18

Offices that must be resigned when appointment to them is 
tainted with simony are offices in the strict sense, exclusive there
fore of the office of superior in lay religious institutes.10 This 
canon does not apply, however, to the election of the Roman Pon
tiff.20

730. Cases in which simony is absent. There is no simony when 
a temporal thing is given, not for a spiritual thing (i.e., as a price 
for it), but as a casual accompaniment of its bestowal and when 
given for a justifying reason recognized as such by the sacred 
canons or by legitimate custom; similarly simony is absent when 
a temporal thing is given for another temporal thing which has 
something spiritual attached to it, e.g., a consecrated chalice, 
provided that the price is not increased because of the spiritual 
thing attached to it.21

When one has a reasonable title to a given sum of money, the 
giving of that sum on the occasion on which one renders a spiritual 
service does not constitute simony. In the celebration of Mass, 
for instance, the reasonable titles recognized by law and custom, 
as extrinsic not only to the Holy Sacrifice itself but also to the 
intrinsically concomitant service of the celebrant, are the follow
ing:

1) the liberality or the gratitude of the donor;
2) the support of the priest;
3) legitimate custom;
4) special service only accidentally connected with the spiritual 

ministry and not intrinsically concomitant with the latter, e.g.,
i8 Vermeersch-Creusen, op. cit., II, no. 13; Coronata, op. cit., II, no. 715. Cf. 

however, Augustine, op. cit., IV, on can. 729. 19 Coronata, ibid., no. 714.
20 Cf. const. Vacantis Apostolicae Sedis, Dec. 8, 1945, no. 92 (AAS, XXXVIII, 

94). 21 Luke 10:7; I Cor. 9:14.
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the traveling involved in going to a distant place for the celebra
tion of Mass or the inconvenience of fasting until a late hour.

These titles are available also in other cases involving the 
spiritual ministry.22 For instance, the title of the support of the 
clergy provides the justification of the salary paid them. In many 
cases, however, the law specifically limits or even forbids the use 
of these titles.23

The second case enumerated in canon 730 as free from simony 
involves two types of cases: one is that in which a temporal thing 
is exchanged for another temporal thing antecedently or con
comitantly but extrinsically connected with a spiritual thing; the 
other is that in which accidental or extrinsically concomitant serv
ice is rendered in connection with the intrinsically concomitant 
service involved in the spiritual ministry. In both instances, how
ever, simony would be involved if there were an increase in price 
based solely on the spiritual element involved.

22 Cf. can. 736, 1234, 1507.
« Cf. can. 545, 552 (§ 2), 7«3 (5’)> 840. 1O56> 1*35.  i3«3 (§ 3)-
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PART I

The Sacraments

Canons 731-1153

Division. The first part of the third book of the Code dealing 
with the sacraments, after setting forth six introductory canons 
(can. 731-36), divides itself into eight titles: one for each of the 
sacraments and a final title treating of the sacramentals. Of the 
introductory canons, the first (can. 731) insists on the reverence 
with which the sacraments are to be administered and on the 
prohibition against their administration to heretics and schis
matics. Canon 732 treats of the conditional conferring of the 
sacraments that imprint an indelible character on the soul; canon 
733 requires, in the administration of the sacraments, the accurate 
observance of the rubrics of one’s own rite; canons 734 and 735 
regulate the blessing and the custody of the holy oils; and canon 
736 restricts the measure of offerings made to the minister on the 
occasion of the administration of the sacraments.

Preliminary concepts. It is appropriate that a commentary on 
the canons treating of the sacraments should be preceded by a 
brief explanation of certain fundamental concepts which underlie 
the law affecting them. These fundamental concepts concern the 
nature, the minister, and the recipient of the sacraments.

1. The nature of the sacraments. A sacrament of the New Law 
is defined as an external sign instituted by Christ to signify and 
confer grace. This sanctifying grace is conferred ex opere operato 
(i.e., through the operation of the sacrament itself independently 
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THE SACRAMENTS IN GENERAL can. 731 
of the cooperation of the recipient) on those who place no obstacle 
to the efficacy of the sacrament,1 but it is received in greater or 
less degree in accordance with the cooperation of the recipient.2 
According to the more common opinion, the sanctifying grace 
conferred by the sacraments is also sacramental grace so far as it 
confers on the recipient a special right to the aid befitting the 
purpose of the respective sacraments. In the case of all the sacra
ments except baptism and penance, mortal sin is an obstacle to 
the reception of the sanctifying grace of the sacraments. However, 
it ceases to be an obstacle if the recipient is unaware of the 
presence of mortal sin in his soul and is at the same time duly 
penitent with regard to all mortal sin. This penitence need be no 
more than attrition in the case of extreme unction which, under 
the given circumstances, possesses the power of directly (per se) 
conferring sanctifying grace on one lacking it. It is probable that 
attrition suffices also, under the given circumstances, in the case 
of the other sacraments of the living, but these then only indi
rectly (per accidens) produce the effect just described. Moreover, 
on the removal of the obstacle, the grace to the reception of which 
it was an impediment is imparted to the soul in the case of the 
sacraments which can be received only once: i.e., those which im
print a special character on the soul (baptism, confirmation, and 
holy orders); 3 matrimony, for the duration of the bond; and ex
treme unction, for the duration of the same illness.4 In the case of 
baptism and penance, an obstacle to the reception of grace is the 
absence of sincere attrition. The invalidity of the act of conferring 
the sacrament obviously prevents its producing its effects.

The external sign of the respective sacraments consists of sense-
1 Cone. Trident., sess. VII, de sacramentis in genere, can. 6; Schroeder, Council 

of Trent, p. 52.
2 Cone. Trident., sess. VI, de iustificatione, chap. 7; Schroeder, op. cit., pp. 33 f.
8 Cf. Cone. Trident., sess. VII, de sacramentis in genere, can. 9; Schroeder, 

op. cit., p. 52.
< This is certain in the case of baptism; probable in the case of the other sacra

ments; it is probable also in the case of the Holy Eucharist for the period during 
which the sacred species are present.
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perceptible material or a perceivable action (called the materia 
[matter]) specified by words or signs (called the forma [form]) for 
the signification and production of a definite effect. In the sacra
ments in which the sign consists of material, the material itself 
is called materia remota (remote matter) and the act of applying 
it is called materia proxima (proximate matter). In the case of the 
Holy Eucharist, the bread and wine must be present throughout 
the recitation of all the words of consecration (these constitute 
the form). On the other hand, in the case of the sacrament of 
penance, that moral union between the matter and form suffices 
which makes of the confessor’s decision a true judicial act; and in 
the case of matrimony, it suffices that a genuine contract results. 
In the case of the remaining four sacraments, some of the words 
of the form should accompany the act of the minister, though 
theoretically the sacrament could be considered validly conferred 
if the words were spoken immediately after the action was com
pleted.

The external sign in its entirety must be valid. Probably valid 
external signs may not be used outside the case of an emergency 
and never in the case of the Holy Eucharist because of the danger 
of idolatry. When they are employed in an emergency, a condition 
based on their validity must be attached. A substantial change 
would invalidate the sacrament, whether it occurs in the material 
of the external sign, in the application of the material, or in the 
specifying words or actions. Interruption in the use of the latter 
constitutes a substantial change only if it lasts long enough to 
change the meaning of the sentence. In the sacraments requiring 
the application of material, this application must be made by 
the same person who speaks the specifying words.5

2. The minister of the sacraments. The minister of a sacrament 
may be defined as he who in the name of Christ, whose place he 
takes, administers the sacrament through the application of the 
external sign. In the performance of this act he must, for its

• Cf. S. C. de Sacr., deer. Nov. 17, 1916 (AAS, VIII, 478 ff.).
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validity, give it the attention requisite to make any act a human 
act and he must have at least a virtual intention, i.e., one which 
exercises its influence over the act.® It suffices that the intention 
be included in another intention, e.g., in the intention of doing 
what the Church does. The person to whom the sacrament is to 
be administered must be definitely determined by the minister; 
in the case of the Holy Eucharist, definite matter must be selected 
for consecration. A reasonable cause is needed for the conditional 
administration. In the case of baptism and extreme unction, the 
rubrics require verbal expression of the condition.7 But a condi
tion concerning the future renders the administration of the 
sacrament invalid, except in case of matrimony.

A layman conferring a sacrament in the state of mortal sin 
commits a venial sin; an ordained minister doing so commits a 
mortal sin, except in the case of the private administration of 
baptism and in emergencies. Excommunicated and suspended 
persons may administer the sacraments when asked to do so by 
the faithful, unless the penalty has been imposed by sentence or 
association with the delinquents has been forbidden (i.e., if they 
are vitandi); but even in this case, they may give absolution to one 
in danger of death and, in the absence of another priest, they may 
administer the other sacraments at the request of the faithful.8

The possession of an office involving the care of souls imposes 
an obligation of justice on the incumbent to administer the sacra
ments to those under his care when they reasonably request him 
to do so; and this entails the risk of life on the part of the incum
bent if the administration of the sacraments is required to enable 
the petitioner to save his soul, i.e., if without the sacraments he 
could only with great difficulty save his soul. In other cases, the 
gravity of the incumbent’s fault in refusing a petition of this kind 
must be measured by the degree of spiritual loss sustained by

e Cf. Cone. Trident., sess. VII, de sacramentis in genere, can. 11; Schroeder, 
op. cit., p. 52; sess. XIV, de poenitentia, c. 6; Schroeder, op. cit., p. 95.

7 Rituale Rom., tit. II, c. 1, de sacramento baptismi rite administrando; tit. V, 
c. 1; de sacramento extremae unctionis, no. 14. 8 Cf. can. 882, 2252, 2261, 2284.
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the petitioner. Even though not possessing an office imposing an 
obligation of justice, priests may be obliged in charity even to 
risk their lives, i.e., when the petitioner is in certain extreme 
spiritual need and it is morally impossible for him to obtain the 
ministrations of the priest responsible for his spiritual welfare or 
of some other priest.

3. The recipient of the sacraments. A minister may not admin
ister the sacraments to a public sinner before the latter has gone 
to confession and made amends for the scandal given.0 If the 
petitioner’s sin is not known publicly, the minister is not per
mitted to refuse the sacraments to him if his request is made 
publicly; if the minister’s knowledge of the petitioner’s unworthi
ness is derived only from sacramental confession, he may not re
fuse even a request that is not public. It is sometimes possible to 
save the reputation of the petitioner and also to prevent the sacri
legious reception of the sacraments by a gesture that will not have 
any relation to the sacrament itself but which will lead others 
present to believe that the sacrament has been administered, but it 
is not permitted to give an unworthy communicant an unconse
crated host since bystanders would be led to adore the host (and 
this would be idolatry) and even the communicant himself would 
at least externally pretend to adore it.

Besides the possession of attrition and the purpose of amend
ment in the case of baptism and penance or, in the case of the 
other sacraments, the state of grace, a proper intention is required 
in the recipient. Indeed, the proper intention is the only req
uisite for the valid reception of the sacraments by one validly 
baptized with the baptism of water. For the reception of baptism, 
they who have reached the use of reason need an intention, but 
it need not be actually present at the time baptism is conferred. 
Indeed, it is probable that the intention to do what other Chris
tians do would suffice; it is definitely admitted that this does suf-

• For a serious reason a priest may be permitted to assist at the marriage of a 
public sinner. Cf. can. 1066 and our commentary on that canon.
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fice, even though made in the past but not revoked, for a baptized 
person in regard to the reception of confirmation, Holy Viaticum, 
and extreme unction (the intention to receive these sacraments 
is implicitly contained in the intention of living and dying as a 
Christian). Such an intention does not suffice for the reception 
of holy orders, but even in this case the intention to receive this 
sacrament once made and not revoked suffices (this intention is 
called explicit but habitual). In the case of matrimony, at least 
a virtual intention is needed (i.e., one virtually present), since 
the recipient is also the minister. Such an intention seems re
quired also in the recipient of absolution; but conditional absolu
tion may be given to an unconscious person in danger of death, 
even though he had no opportunity to call for a priest or indicate 
in any other way immediate to the occasion that he wished the 
assistance of a confessor. The reception of the sacraments under 
threats does not of itself invalidate the act, except in the case of 
matrimony if grave fear resulting from the unjust action of an 
external agent is involved.10

INTRODUCTION

Canons 731-736

731. The reverence due the sacraments. 1. Since all the sacra
ments of the New Law, instituted by Christ our Lord, are the 
principal means of sanctification and salvation, the greatest care 
and reverence must be used in the administration and in the 
reception of them at the right time and in the right way.

2. It is forbidden to administer the sacraments of the Church 
to heretics or schismatics, even though they are in good faith and 
request the sacraments, unless they shall have previously re
nounced their errors and obtained reconciliation with the 
Church.1 The sacraments should not be administered even to

l® Cf. can. 1087 and our commentary on that canon. 1 Can. 731, §§ 1, a. 
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children under the age of fourteen if it is seen that they will be 
heretics or schismatics after they pass that age.2 3 Children under 
the age of fourteen are not required, on their conversion, to make 
an abjuration of their errors, but they must make a profession of 
faith. The abjuration is required of all others.8 But in 1916 the 
Holy Office, answering a question, indicated that absolution and 
extreme unction could be given conditionally to schismatics in 
danger of death, when the latter no longer enjoyed the use of 
their faculties, especially if there was ground for supposing that 
they had renounced their errors, but providing that scandal is 
averted by an explanation given the bystanders that the Church 
acted on the supposition that the delinquent had returned to 
the unity of the faith in his last illness.4

2 Vermeersch, Theologiae moralis, principia, responsa, consilia (2nd ed., 4 vols., 
Universita Gregoriana, 1926-28), III, no. 196 (hereafter cited as Theologia mora
lis).

3Cf. S. C. S. Off., Nov. 20, 1878 (Fontes, no. 1058); S. C. S. Off., March 8, 1882 
(Fontes, no. 1073). For the new formula of profession prescribed for converts, 
cf. Bouscaren, op. cit., II, 182 ff.

4S. C. S. Off. May 26, 1916; apud Cappello, Tractatus canonico-m oralis de
sacramentis, I (3rd ed., Rome: Marietti, 1938), no. 73 (hereafter cited as De sacra
mentis); Vermeersch, loc. cit. Cf. AKKR, XCVII, 84 ff.

6 Can. 732, §§ 1, 2. Cone. Trident, (sess. VII, de sacramentis in genere, can. 9;
Schroeder, Council of Trent, p. 52): "Si quis dixerit, in tribus sacramentis, bap
tismo scilicet, confirmatione, et ordine, non imprimi characterem in anima, hoc 
est signum quoddam spirituale et indelibile, unde ea iterari non possunt; anathema 
sit." Cf. also Cone. Trident., sess. VII, de baptismo, can. n, 13; Schroeder, op. cit., 
p. 54; sess. XIV, de poenitentia, c. 2; Schroeder, op. cit., pp. 89 f.; sess. XXIII, 
de ordine, c. 4, can. 4; Schroeder, op. cit., pp. 161, 163.

732. The repetition of the sacraments. 1. The sacraments of 
baptism, confirmation, and holy orders, which imprint a char
acter on the soul, cannot be conferred a second time.

2. But if there should exist a prudent doubt whether they 
were in fact conferred or whether they were validly conferred, 
they shall be conferred again conditionally.   56*

733. The rite and the ceremonies of the administration of the 
sacraments. 1. In constituting, administering, and receiving the 
sacraments there shall be an exact observance of the rites and
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ceremonies prescribed in the ritual books approved by the 
Church.

2. But everyone shall follow his own rite, without prejudice 
to canon 851, § 2, 866.° There are some authors who hold that 
in virtue of this canon and of the pre-Code law on which it is 
based, all rubrics are preceptive, binding respectively under pain 
of mortal or venial sin. It is difficult to determine which are merely 
directive, under the view that the law does not require the ob
servance of all the rubrics under pain of sin. Perhaps only those 
rubrics which themselves indicate that the minister is given dis
cretion should be considered as merely directive.7

By requiring that the faithful follow their own rite in this 
matter, the canon calls attention to the variation in rites and 
ceremonies existing among Catholics based on their incorpora
tion in groups governed by varying disciplines, especially in re
gard to the liturgy. One of the exceptions noted permits the 
administration of Holy Communion, in an emergency, under the 
appearance of leavened or unleavened bread by ministers obliged 
to administer it respectively under the appearance of unleavened 
or leavened bread;8 the other exception permits anyone to receive 
Holy Communion according to the rites and ceremonies of a 
rite other than his own, even if the only reason for doing so is his 
own devotion and even in satisfying his Easter duty or in danger 
of death.9

734-735. The holy oils. 1. The holy oils used in the adminis
tration of certain sacraments must be such as have been blessed

°Can. 733, §§ 1, 2. Cone. Trident, (sess. VII, de sacramentis in genere, can. 13; 
Schroeder, op. cit., p. 53): “Si quis dixerit, receptos et approbatos Ecclesiae 
catholicae ritus, in sollemni sacramentorum administratione adhiberi consuetos, 
aut contemni, aut sine peccato a ministris pro libito omitti, aut in novos alios per 
quemcumque ecclesiarium pastorem mutari posse, anathema sit’*

7 Cf. our commentary on can. 2. The use of the Baltimore Ceremonial prescribed 
by the II Plenary Council of Baltimore (Acta, no. 219), quoting the fourth decree 
of the I Plenary Council, is vague as to detail. The mandate clearly did not wish 
to supersede approved liturgical books. On the other hand, it seems to exclude 
the use of any other vernacular ceremonials.

« Cf. can. 851, § 2. • Cf. can. 866.
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by the bishop on the immediately preceding Holy Thursday; 
oils blessed at an earlier date shall not be used except in a case of 
urgent necessity.10 The three kinds of holy oil are: the oil of the 
sick, used in the administration of extreme unction; the oil of 
catechumens, used in the administration of solemn baptism; and 
holy chrism, used in the administration of solemn baptism, con
firmation, and holy orders, as well as in consecrating churches, 
altars, and chalices. The obligation of using holy oils recently 
blessed is very probably a grave one.11 •

10 Can. 734, § 1.
11 An example of an urgent case is the extreme difficulty of obtaining the holy

oils for the blessing of the font on the Holy Saturday immediately following the 
Holy Thursday on which they were blessed. Cf. S. R. C., deer., Sept. 23, 1837 
(Decreta authentica, no. 2773). 12 Can. 734, § 2.

13 Cf. S. R. C., deer., Dec. 7, 1844 (Decreta authentica, no. 2883). Cf. our com
mentary on can. 945.

1* Can. 735. A notable distance of the house from the church could be con
strued as a justifying reason as required by this canon. Cf. Vermeersch-Creusen. 
Epitome, II, no. 19. 1» Can. 736.
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2. If the supply of blessed oil should be greatly diminished in 
quantity, a smaller quantity of other unblessed olive oil may be 
added to it, and this may be done more than once.  The addition 
of unblessed oil is justified only by necessity;  obviously it could 
not be allowed on Holy Thursday as a substitute for a supply 
of newly blessed oil.

12
13

735. Pastors shall obtain the holy oils from their ordinaries 
and carefully keep them under key in a safe and honored place 
in the church; and they shall not keep them in their houses, ex
cept in a case of necessity or, with the permission of the ordinary, 
for some other justifying reason.14

736. Offerings connected with the administration of the sac
raments. For the administration of the sacraments the minister 
shall not for any reason or pretext demand or request, directly 
or indirectly, any compensation beyond the offerings of which 
canon 1507, § 1, speaks.  Violation of this canon seems to .involve 
a sin of injustice, though there are authors who would restrict its
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malice to a sin of disobedience.1® Similarly it is not certain 
whether its violation constitutes simony even of the type for
bidden by ecclesiastical law.17

Entirely voluntary offerings or the reimbursement of actual 
expenses seem not forbidden by this canon.18

10 Cf. can. 463, §2; cf. Coronata, Institutiones iuris canonici, de sacramentis 
(3 vols., Turin-Rome: Marietti, 1943-46), I, no. 82 (hereafter cited as De sacra
mentis); Cappello, De sacramentis, I, no. 97.

17 Cf. our commentary on can. 727, § 2; cf. Coronata, loc. cit.; Cappello, ibid., 
no. 98.

18 Cf. Cappello, ibid., no. 94; Vermeersch, Theologia moralis, III, no. 190.
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TITLE I

Baptism

Canons 737-779
Division. After an introductory canon (can. 737) establishing 

the nature of the sacrament of baptism, this title lays down its 
rules affecting baptism in six chapters treating respectively of 
the minister, the subject, and the rites and ceremonies of baptism, 
of sponsors, of the time and place for the administration of bap
tism, and of the recording and the proof of the fact of bap
tism.

INTRODUCTION

Canon 737

737. The nature of the sacrament of baptism. 1. Baptism, the 
door to and the foundation of the sacraments, necessary for the 
salvation of all persons in fact or at least in desire, is not validly 
conferred except through a washing with true, natural water ac
companied by the prescribed verbal formula.

2. When it is administered with the observance of all the rites 
and ceremonies prescribed in the ritual books, it is called solemn; 
otherwise, non-solemn or private.  As canon 737 notes, men can 
be saved by the desire of baptism, if it involves a perfect conver
sion to God through perfect contrition and a love of God above

1

1 Can. 737, §§ 1, 2.
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all things.2 This is a matter of faith.3 However, baptism of desire 
is not the sacrament of baptism; it does not imprint the character 
or excuse from the reception of the sacrament of baptism. More
over, it does not always take away all the temporal punishment due 
to sin.4 *

2 Cf. St. Alphonsus, Theologia moralis (ed. L. Gaudd,.4 vols., Rome, 1905-12), 
VI, no. 96.

3 Cf. c. 2, X, de presbytero non baptizato, III, 43; Cone. Trident., sess. VI, 
de iustificatione, c. 4; Schroeder, op, cit., p. 31; sess. XIV, de poenitentia, c. 4; 
Schroeder, op. cit., pp. 91 f.; St. Pius V, const. Ex omnibus afflictionibus, Oct. 1, 
1567, prop. 31-33 damn. (Baii); Denzinger-Bannwart-Umberg, Enchiridion sym
bolorum, definitionum, et declarationum de rebus fidei et morum (ed. 14-15, 
Freiburg: Herder, 1922), nos. 1031-33 (hereafter cited as Enchiridion).

4 Cf. St. Alphonsus, loc. cit. Though baptism of blood (the deliberate acceptance, 
in defense of the faith or of some Christian virtue, of death, or of a fatal wound 
which would cause death were it not for a miraculous intervention) remits all 
temporal punishment, not ex opere operato, but by privilege, it is not the sacra
ment of baptism; nor does it imprint the indelible character or excuse from the 
reception of the sacrament of baptism. Cf. Vermeersch, op. cit., Ill, nos. 216 f.

G Cone. Trident., sess. V, de peccato originali, can. 5; Schroeder, op, cit., p. 23; 
sess. VI, de iustificatione, c. y; Schroeder, op. cit., pp. 33 f.

6 Cf. our commentary on can. 87.

The indelible character imprinted by baptism of water is a 
sign of the supernatural union of the baptized person with Christ. 
As such it may be considered as the first effect of baptism. It is 
inseparable from the valid reception of the sacrament. On the 
other hand, in an adult the other effects of the sacrament are not 
received until he becomes properly disposed. At the time of 
baptism, therefore, the adult must be moved by attrition for his 
sins. The grace of the sacrament remits not only original sin but 
also all actual sin, as well as all the temporal punishment due to 
sin, and infuses the theological and other virtues together with the 
gifts of the Holy Ghost.6

It is the indelible character that constitutes the baptized person 
a juridical person in the Church with all the rights and obliga
tions of a Christian, unless, in regard to his rights, there exists an 
obstacle affecting the bond of communion with the Church or 
an ecclesiastical censure.®
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The mere fact that all the ceremonies of solemn baptism cannot 

be observed does not automatically permit the conferring of pri
vate baptism.7 In private baptism no other ceremony is used 
except the pouring of the water with the prescribed verbal for
mula.8

The water must be true natural water,0 as prescribed in canon 
737, i.e., natural according to the ordinary judgment of men; but 
distilled water may be used. It would be gravely sinful, because 
of irreverence to the sacrament, to use water that is impure, ex
cept in a case of serious need.10 If the water available is only doubt
fully valid and at the same time the conferring of baptism cannot 
be postponed, it may be used with the condition, “If this is valid 
matter/’ Later, baptism must be repeated with the condition, “If 
thou art not baptized.”

The prescribed verbal formula in the Latin rite is: “I baptize 
thee in the name of the Father and of the Son and of the Holy 
Ghost,” without the use of “Amen.” 11

7 S. C. S. Off., Feb. 28, 1663; Sept. 15, 1869 (Fontes, nos. 733, 1011). Cf. our com
mentary on can. 759 for cases in which private baptism is permitted.

®S. C. S. Off., Sept. 15, 1869 (Fontes, no. 1011).
8 Cf. Cone. Trident., sess. VII, de baptismo, can. 2; Schroeder, op. cit., p. 53. 

If a mixture is predominantly water, it remains valid for use in the conferring 
of baptism.

10 St. Alphonsus, op. cit., VI, no. 102. As an antiseptic measure, the Holy Office 
permitted the use of one thousandth part of bichloride of mercury in the bap
tismal water. S. C. S. Off., deer. Aug. 21, 1901 (Fontes, no. 1256).

11 Cf. c. 1, X, de summa Trinitate et fide catholica, I, 1; Cone. Trident., sess. 
VII, de baptismo, can. 4. In the Greek rite the formula is: “The servant of God is 
baptized in the name of the Father and of the Son and of the Holy Ghost.” It is 
of course unlawful for a minister of the Latin rite to use this formula, and vice 
versa. From the Greek formula it seems sufficient that the person of the minister 
be merely signified and not expressed; Suarez holds this to be certain; De sacra
mentis, pars 1, disp. 21, sect. 2; Summa theologiae (18 vols. in 2, ed. Migne, Paris, 
1861). On the other hand, it is the common doctrine that the person of the 
recipient must be not only signified but also expressed; cf. Suarez, loc. cit. The 
action o£ washing must also be expressed as one taking place, not as one intended 
to be performed; cf. S. C. S. Off., deer. June 23, 1840 (Fontes, no. 881). Moreover, 
the formula must express the Unity (‘in nomine”) and the Trinity of God (by 
an explicit mention of the three Persons by their traditional names). The omission 
of the preposition "in” (in the phrase “in nomine”) or of the conjunction "et”
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The common doctrine holds that for infants baptism of water 

is so necessary for the salvation of those who have not attained the 
use of reason that they can obtain salvation in no other way ex
cept through martyrdom.12

chapter 1
The Minister of Baptism

Canons 738-744

Division. The first chapter of the title on baptism deals with 
the minister of the lawful administration of this sacrament. Can
ons 738-740 deal with the rights of the local ordinary and the 
pastor in relation to its administration; canon 741 treats of the 
deacon as the extraordinary minister of solemn baptism; canons 
742 and 743 set forth norms governing the minister of private 
baptism; and canon 744 reserves the baptism of adults to the 
local ordinary.

738-740. The parochial right of baptism. 1. The ordinary 
minister of solemn baptism is a priest; but the conferring of it is 
reserved to the pastor or some other priest who possesses the 
permission of the pastor or of the local ordinary; but in a case of 
necessity this permission is lawfully presumed.

2. Even a traveler shall be solemnly baptized by his own pastor 
in his own parish, if that can be done readily and without delay; 
otherwise any pastor may, in his territory, solemnly baptize a 
traveler.1 The tie of blood does not constitute a case of necessity 
justifying the presumption of the pastor’s permission. Examples 
of real necessity are the following: the illness of a child in the 
absence of the pastor or a great distance intervening between the

(between mention of the Persons of the Blessed Trinity) gives rise to doubts that 
definitely make it the part of wisdom not to omit them; indeed, the omission of 
the preposition would make necessary a conditional repetition of the ceremonies.

12 Cf. Suarez, De sacramentis, pars 1, disp. 27, sect. 3.  Can. 738, §§ 1, 2.1
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home of the child and the parish church, as may occur in rural 
areas. In the absence of diocesan statutes, it is difficult to deter
mine when the conditions of canon 738, § 2, are verified in the 
case of a child born outside the district of the parish of his parents; 
that difficulty obviously affects the lawfulness of the conferring 
of baptism on him by the pastor of the parish in which birth 
actually occurred. The violation of a pastor’s right in this matter 
is commonly admitted to be a serious sin. But any pastor may 
baptize an adult who has no parochial domicile or quasi-domicile; 
and the pastor of the parish in which the adult has a quasi-domicile 
has an equal right with the pastor in which the adult has a domi
cile.2

The pastor also has the right of supplying the ceremonies in 
the case in which necessity justified private baptism.3

739. It is not allowed to anyone, without proper permission, to 
confer solemn baptism in the territory of another, even to those 
who belong to his own territory,  and this prohibition extends 
even to local ordinaries outside their respective dioceses.

4

740. Where parishes or quasi-parishes have not yet been estab
lished, to determine what priest, besides the ordinary, has the 
right to baptize in the entire region or in any part of it, considera
tion must be directed to particular statutes and to accepted usage.5

741. The extraordinary minister of baptism. The extraordi
nary minister of solemn baptism is a deacon; but he shall not use 
his power without the permission of the local ordinary or the 
pastor, which is to be granted for a justifying reason but which 
may be lawfully presumed in a case of urgent need.® The deacon 
must have a grave reason to be justified in presuming permission, 
but if he does not have it, he does not become irregular by his act 
of baptizing solemnly.  Permission may be given him for merely 
a justifying reason, e.g., the absence or the illness of the pastor at

7

2 Cf. our commentary on can. 94.
8 Cf. Coronata, De sacramentis, I, no. 119; Vermeersch-Creusen, Epitome, II, 

no. 23. 4 Can. 739. • Can. 740. • Can. 741.
7 Cf. Vermeersch, Theologia moralis, III, no. 232.
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a time when baptism is to be conferred. In baptizing solemnly, 
a deacon employs all the ceremonies which a priest uses, except 
perhaps the blessing of the salt and the water, about which there 
is some uncertainty since the promulgation of the Code.8

742-743. The minister of private baptism. 1. Non-solemn 
baptism, mentioned in canon 759, § 1, can be administered by 
anyone using the proper matter and form and having the proper 
intention; so far as possible, however, two witnesses or at least one 
witness should be brought in, in order that the conferring of 
baptism may be proved by them.

2. But if a priest is present, he should be preferred to a deacon; 
a deacon, to a subdeacon; a cleric to a layman; and a man to a 
woman, unless in the interest of modesty it is more becoming that 
a woman rather than a man should baptize or unless a woman is 
better acquainted with the form and the method required in 
baptizing.

3. It is not allowed that a father or a mother should baptize 
his or her offspring unless, in danger of death, there is no one else 
at hand who can confer baptism.® It would be gravely sinful to 
permit a schismatic minister to confer the sacrament if any Catho
lic were present,  and this seems to be true even when the only 
Catholic present is a parent of the child to be baptized. It also 
seems to be gravely sinful to select a layman to confer private 
baptism instead of a worthy priest, though Vermeersch denies 
that any inversion whatsoever of the precedence among various 
ministers made obligatory in canon 742, § 2, would exceed a 
venial sin;  or to select some other priest for the private baptism 
even though the pastor is present. Other violations of the provi
sions of § 2 of canon 742 in the observance of preferences set forth 
there seem to be only venially sinful.

10

11

In mission territory, local ordinaries may authorize catechists

»Cf. Priimmer, Theologia moralis, III, no. 120, note 1.
• Can. 742, §§ 1-3. 10 Cf. S. C. S. Off., deer., Aug. 20, 1671 (Fontes, no. 746).
11 Vermeersch, op. cit., Ill, no. 233; contra, Coronata, De sacramentis, I, no. 121.
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to baptize infants without awaiting the arrival of the missioner.12 
Since the minister no longer contracts spiritual relationship 

with the parents of the baptized person, as he did prior to the 
Code, the reason for the prohibition in § 3 of canon 742 seems to 
be the avoidance of the overlapping of spiritual and natural pater- 
nity, a reason which seems to indicate that the obligation imposed 
binds only under pain of venial sin.13

743. Pastors shall see to it that the faithful, especially mid
wives, physicians, and surgeons, in anticipation of cases of need, 
shall be thoroughly familiar with the correct method of confer
ring baptism.  The obligation binding pastors is a grave one; in
deed it seems to bind midwives in a similar way. The pastor’s 
obligation extends to an examination of midwives on their knowl
edge of this matter; indeed it is said that the examination should 
be an annual one.

14

15
744. The reservation of the baptism of adults. The baptism of 

adults shall be referred to the local ordinary, where this can be 
done conveniently, in order that, if he wishes, it may be more 
solemnly conferred by him or his delegate.  Conditional baptism 
is not included in this reservation, and to the extent that the 
reservation exists it represents only a desire of the law until 
the local ordinary imposes a stricter obligation.

16

17
12 Cf. S. C. de Prop. Fide, deer., Jan. 16, 1804 (Fontes, no. 4677).
13 Cf. Coronata, loc. cit.  Can. 743.14
15 Cf. St. Alphonsus, Theologia moralis, VI, no. 117; Aertnys-Damen, Theologia 

moralis (14th ed., 2 vols., Turin: Marietti, 1944), II, no. 53.
16 Can. 744.
17 Cf. Vermeersch, Theologia moralis, III, no. 235; Vermeersch-Creusen, 

Epitome, II, no. 28.
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CHAPTER II 

The Subject of Baptism 

Canons 745-754

Division. The first canon of this chapter (can. 745) specifies 
in general those who are capable of receiving baptism and dis
tinguishes between infants and adults in regard to the reception 
of baptism. Canon 746 deals with the baptism of the unborn; 
canon 747, of an aborted fetus; and canon 748, of monsters. Canon 
749 provides for the conditional baptism of foundlings. The bap
tism of the children of infidels and of heretics and schismatics is 
governed by canons 750 and 751. The qualifications of an adult 
who desires baptism are specified in canon 752 and the circum
stances to be observed in his baptism, in canon 753. The baptism 
of the insane is regulated in canon 754, the last canon of this 
chapter.

745. The general rule governing the capacity for baptism. 
1. The subject capable of receiving baptism is every, but only, 
man, not yet baptized, while he remains on this earth [viator],1 
and therefore not after his death.

2. In relation to baptism:
i° They come under the name of children [paruuli] or in

fants, in accordance with the norm of canon 88, § 3, who have 
not yet attained the use of reason, and in a class with them are re
garded those who have been insane from infancy, no matter what 
their age;

20 But those are regarded as adults who possess the use of rea
son in sufficient measure that they are enabled on their own initia
tive to seek baptism and to be admitted to it.2

1 Can. 745, § 1. It is a matter of faith that infants are capable of receiving 
baptism. Cf. Cone. Trident., sess. VII, de baptismo, can. 13; Schroeder, op. cit., 
P- 54- 2 Can. 745, § 2, i°, 2°.
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746-748. The baptism of a fetus. 1. No one shall be baptized 
while enclosed in his mother’s womb as long as there is a probable 
hope that baptism can be conferred after delivery.

2. If the infant’s head is born and the danger of death impends, 
the infant shall be baptized on the head; and if later he shall be 
delivered alive he shall not be baptized again with a condition.

3. If some other member is born, if danger impends, that mem
ber shall be baptized conditionally; but in that case if the infant 
shall be alive at birth, he shall be baptized again, condition
ally.

4. If a pregnant mother dies and if it is certain that the fetus, 
delivered by those whose responsibility it is to do so, is alive, it 
shall be baptized without any condition; if it is doubtful whether 
it is alive, conditionally.

5. A fetus that had been baptized in the womb must be baptized 
again conditionally after delivery.3

8 Can. 746, §§ 1-5. Theologians generally acknowledge the obligation of a 
physician to perform a Caesarean operation after the death of the mother for 
the purpose of procuring baptism for the child, though there is doubt about this 
obligation if the mother’s death occurs during the first four months of pregnancy, 
inasmuch as pregnancy is not certain during that period while it is morally certain 
that a fetus of that age cannot survive its mother. Similarly, there is doubt about 
this obligation if the time of delivery is close at hand when the mother dies, since 
the child can then be baptized in the womb. In the latter case, however, the 
physician is obliged to perform the operation to save the child’s life. The common 
opinion holds that the mother is not obliged to undergo a Caesarean operation 
to procure baptism for the child, since the latter can be baptized in the womb. 
Vermeersch, however, holds the contrary view, though he cautions prudence in 
advising the mother so as not to destroy good faith. Theologia moralis, III, no. 238. 
Cf. Priimmer, op. cit., Ill, no. 130.

4 Coronata, op. cit., I, no. 125; Vermeersch, op. cit., Ill, no. 238.
• Can. 747.

Unless there is moral certainty that the child can be delivered 
alive, it is permissible to baptize it in the womb.4

747. Care must be taken that every aborted fetus shall be bap
tized without any condition, if it is known with certainty that it 

is alive, no matter at what period of gestation it is aborted; if there 
is doubt that it is alive, it shall be baptized conditionally? The  8
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obligation imposed extends to even the smallest fetus, even 
though it be aborted immediately after conception.

748. An abnormal fetus, with or without human members, 
shall always be baptized at least conditionally; in doubt whether 
it is one or many human beings, one shall be baptized without 
any condition, the others conditionally.®

749“75i • The baptism of infants. Unless, after a careful inves
tigation, there is clear proof of their baptism, foundlings shall be 
baptized conditionally.7 Authors are not agreed on the value 
of a card pinned to the clothing of the foundling asserting that it 
was baptized. Vermeersch-Creusen hold that it does not suffice un
less it is known who wrote the note and the credibility of the 
writer is beyond suspicion.8

750. 1. Even if its parents are unwilling, the infant of infidel 
parents is lawfully baptized when its life is so threatened that it 
can prudently be foreseen that it will die before it attains the use 
of reason.

2. Outside the danger of death, if there is sufficient guaranty 
of its Catholic education, it may be lawfully baptized:

10 If its parents or guardians, or at least one of them, assents;
20 If it has lost its parents, that is, its father, mother, grandfa

ther, grandmother and guardians, or if they have been deprived 
of their parental right over him or have been effectively enjoined 
from exercising it in any way.®

The existence of an epidemic does not suffice for the baptizing
6 Can. 748. A fetus born without a heart or with an atrophied heart is not to be 

baptized, according to the authors, unless there is doubt, while it is still in the 
womb, whether its rudimentary heart is sufficient to sustain life for a short time; 
in that case it should be baptized conditionally. If the abnormal fetus has two 
heads and two hearts, both heads are to be baptized without any condition; indeed, 
even if there is but one heart, it is held by some that both heads are to be baptized 
without condition, but in practice a condition should be attached to the baptism 
of one of the heads. Cf. Antonelli, Medicina pastoralis, (5th ed., 4 vols., Rome: 
Pustet, 1932), III, 401, 403.  Can. 749.7

8 Epitome, II, no. 38; Coronata (ibid., no. 128) and Augustine (Commentary, 
on can. 749) agree; contra Prummer, op. cit., Ill, no. 128, scholion.

® Can. 750, §§1,2.
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of a child of unbelievers, unless the child has been affected by the 
disease and is in probable danger of death.

If one of the parents was a Catholic but is now dead, no further 
consent is needed, but baptism is to be conferred only if sufficient 
provision can be made for the education of the child as a Catholic.

In any case in which the assent of the parents or guardians can
not be obtained, care must be taken not to run afoul of the secular 
laws, with consequent harm to the faith.

751. The norms established in the previous canon are gen
erally to be observed also in regard to the baptism of the infants 
of two heretics, two schismatics, or two Catholics who have lapsed 
into apostasy, heresy, or schism.  The Church thus relinquishes 
her strict right over the children of her subjects when they are 
alienated from her through apostasy, heresy, or schism. If such 
a parent asks for the Catholic baptism of his child, before his re
quest can be granted there must be moral certainty from the 
circumstances that he intends to bring it up a Catholic.

10

11
752-753. The baptism of adults. 1. An adult shall be baptized 

only when he desires it with an understanding of what he seeks 
and he has acquired an adequate knowledge of the faith; moreover 
he must be admonished to make an act of sorrow for his sins.12

Instruction and repentance are necessary only for the lawful 
administration of baptism to adults.

The baptism of children who have reached the use of reason 
is governed by canon 752, and not by canons 750 and 751. How
ever, if they ask for baptism, it can be conferred only if there is 
reasonable ground for believing that they will be brought up in 
the faith.13 And care must be taken not to run afoul of secular law.

2. But in danger of death if the adult cannot be thoroughly 
instructed in the principal mysteries of the faith, for the confer-

Can. 751. 11 Cf. Vermeersch-Creusen, op, cit., II, no. 33.
12 Can. 752, § 1. The divine law requires that an adult seek baptism. Suarez 

holds that he must seek it as soon as conveniently possible. De sacramentis, pars 1, 
disp. 31, sect. 2.

13 Cf. Coronata, op. cit., I, no. 132; Aertyns-Damen, Theologia moralis, II, no. 64. 
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ring of baptism it suffices that he should in some way manifest 
that he assents to them and earnestly promises that he will observe 
the precepts of the Christian religion.

3. If, however, he is not even able to ask for baptism, while 
either previously or in his present condition he gave some prob
able indication of his intention of receiving it, he shall be baptized 
conditionally; if later he recovers and doubt remains concerning 
the validity of the baptism conferred, baptism shall be again 
administered conditionally.14

An explanation must be given of at least the mysteries of faith 
the knowledge of which is necessary for salvation, unless the sick 
person is destitute of his senses.18

Vermeersch-Creusen hold that in large cities in which many 
even of those called Christians have not been baptized, if a priest 
is called to a dying person destitute of his senses who is unknown 
to him, the priest may baptize the former conditionally before he 
gives him absolution.1® They also hold that conditional baptism 
may be conferred on those who are dying and are destitute of their 
senses, even though they previously seemed to resist conversion. 
They say it is probable that God grants special illuminating 
graces to the dying which enable them to desire baptism.17

753. 1. It is fitting that both the priest who is to confer baptism 
and adults who are in good health should be fasting.

2. Unless serious and urgent reasons interfere, the adult who 
has been baptized should immediately assist at the Holy Sacrifice 
of the Mass and receive Holy Communion.18 There is no precept 
imposed in the first paragraph of this canon; and no grave pre
cept, it seems, in the second paragraph.10

754. The baptism of the insane. 1. Those who are insane or 
mad shall not be baptized unless their condition has existed from

i*  Can. 752, §§ 2, 3. 18 S. C. S. Off., deer., Jan. 25, 1703 (Fontes, no. 764).
10 Op. cit., II, no. 35.
it Loc. cit.; cf. also Vermeersch, Theologia moralis, III, no. 243. Cf. II Plen. 

Council of Baltimore, Acta, no. 230.
is Can. 753, §§ 1, 2. 10 Cf. Coronata, op. cit., I, no. 133.
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birth or from a period preceding their attaining the use of reason; 
and then they are to be baptized as infants.

2. If they have lucid intervals, if they request it, they shall be 
baptized while they have the use of reason.

3. They shall also be baptized when the danger of death im
pends if, before they became insane, they manifested a desire to 
receive baptism.

4. If a person is afflicted with coma or delirium, he shall be 
baptized only when he is awake and desirous of baptism; but if 
the danger of death impends, the norm of § 3 shall be observed.  
If the dying person had expressed the wish to be baptized, it seems 
that no condition should be attached to the formula of baptism. 
In the absence of such a manifested desire, the opinion of Ver
meersch-Creusen permits the conditional administration of bap
tism to him as in the case of normal persons destitute of their 
senses because of illness.  When an insane person is to be baptized 
as an infant, the rites and ceremonies prescribed for the baptism 
of infants should be used.

20

21

22

chapter in

The Rites and the Ceremonies of Baptism

Canons 755-761

Division. Canon 755, the first of this chapter, provides that 
normally baptism shall be conferred solemnly but authorizes local 
ordinaries to permit for a serious reason the use of the ceremonies 
of infant baptism for the baptism of adults. Canon 756 lays down 
rules based on one’s affiliation with a definite rite. Canon 757 sets 
forth norms for the water that is to be used in solemn baptism and 
758 treats of the method of applying the water according to the 
requirements of the rite with which one is affiliated. Canon 759

20 Can. 754, §§ 1-4.
21 Cf. Vermeersch-Creusen, op. cit., II, no. 35; Vermeersch, op. cit., Ill, no. 243.
22 Cf. Augustine, op. cit., IV, on can. 754, § 1.
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indicates the cases in which private baptism may be allowed and 
provides for the subsequent supplying of the omitted ceremonies. 
Canon 760 also speaks of the supplying of ceremonies, but in the 
case in which baptism is conferred conditionally. Canon 761 pro
vides for the baptismal name.

755. The kinds of solemn baptism. 1. Baptism shall be con
ferred solemnly without prejudice to canon 759 [which provides 
for the cases in which private baptism is permitted].

2. For a grave and justifying reason the local ordinary may per
mit that the ceremonies prescribed for the baptism of infants may 
be used in the baptism of adults.1 In the absence of a grave, justify
ing reason and the permission of the local ordinary, adults are to 
be baptized with the ceremonies prescribed in the Roman Ritual 
for their baptism. In itself, this obligation is a grave one. So also 
is the obligation to use recently consecrated oils, to baptize in a 
church or public oratory, to wear at least some sacred vestment, to 
use blessed water, to make the prescribed anointings, to breathe 
on the person to be baptized, to see that he makes the profession 
of faith, to place blessed salt on the recipient’s tongue, and prob
ably to place on him the white garment and to hand him the 
lighted candle.2 Latin is to be used even for the interrogation 
of the sponsors and for their answers, as well as for the recitation 
of the Lord’s Prayer and the Apostles’ Creed. In the first instance 
the minister repeats the questions in the vernacular and obtains 
the responses of the sponsors in the vernacular. In the latter case, 
he recites the prayers in Latin while the sponsors recite them in 
the vernacular.

1 Can. 755, §§ 1, 2.
2 Cf. Prummer, op. cit., Ill, no. 140. Cappello says it is not certain that a mortal 

sin would be committed if a minister omitted one of the important ceremonies 
mentioned above; De sacramentis, I, no. 175. Authors regarded the touching of 
the nose and ears with saliva as gravely incumbent upon the minister; but in 1944 
the Sacred Congregation of Rites provided for a qualification of this obligation, 
providing that the Roman Ritual should be amended to permit the omission of 
this ceremony if cleanliness or the prevention of contagion justified iL S. R. C., 
deer., Jan. 14, 1944 (AAS, XXXVI, 28).
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The authorization of the second paragraph of canon 755 makes 

unnecessary an indult permitting in the baptism of adults the 
use of the ceremonies prescribed for the baptism of infants.8 
Coronata offers a regional custom as a grave and justifying reason 
which would authorize the local ordinary to make this con
cession.4 The existence of such a custom in the United States 
could scarcely be ascertained adequately without a statistical 
study. It seems probable, however, that there was no country in 
which the practice was more general than in the United States, 
at least prior to the Code, though it is also probable that this 
practice was based on an Apostolic indult, at least for the most 
part.

756. The rite in which baptism is to take place. 1. Offspring 
shall be baptized in the rite of the parents.

2. If one of the parents belongs to the Latin rite, the other to 
the Oriental, offspring shall be baptized in the rite of the father, 
unless a contrary rule is provided in particular law.

3. If only one of the parents is Catholic, offspring shall be bap
tized in the rite of this parent.® The law requiring the baptism of 
offspring in the rite of the parents is a grave one. Some authors 
hold that it binds the offspring of Catholic parents at no matter

•As early as the I Provincial Council of Baltimore (1829) the fathers of the 
Council decided to ask for a continuance of the permission to do this (Acta, 
no. 18). This petition was contained in a letter sent to Pius VIII and was granted 
on Sept. 26, 1830, for a period of twenty years. In the I Plenary Council of 
Baltimore (1852), an extension of the privilege was sought, either for another 
twenty years or in perpetuity (Acta, no. 23). The renewal was granted for a period 
of only five years. In the II Plenary Council (1866), the bishops, noting that the 
current indult permitting the use of the ceremonies prescribed for the baptism 
of infants would expire in 1870, requested its extension for a period of ten or 
twenty years (Acta, no. 243). The reply of the Sacred Congregation was that the 
application for renewal should be made when the current indult expired. The 
III Plenary Council of Baltimore made no mention of the indult.

* Op. cit., I, no. 136.
8 Can. 756, §§ 1-3. The constitution Etsi pastoralis (May 26, 1742) of Benedict 

XIV provided that, if the parents, when both belonged to the Italo-Greek rite, or 
if the father, when only he belonged to that rite, should request the baptism of 
offspring in the Latin rite, this could be granted (§ II, nos. viii, x); Fontes, no. 328.
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what age baptism is conferred.8 Should the minister of another 
rite baptize the offspring, lawfully or unlawfully, the latter does 
not cease to belong to the rite in which baptism should have been 
conferred.7 For a time the apostolic delegate enjoyed faculties to 
permit, on the request of the parents, the baptism of offspring in 
a rite different from theirs, inasmuch as they could allow all the 
faithful, except priests, to change their rite; but these faculties 
were recalled in 1940.8 In the decrees of the Sacred Congregation 
for the Oriental Church regulating the discipline of the Ruthe- 
nians in the United States and Canada, it is provided that illegiti
mate children are to be baptized in the rite of their mother.0

757. The required blessed water. 1. Water blessed for this 
specific purpose must be used in solemn baptism.

2. If the blessed water in the baptistery is so diminished in 
quantity as to be deemed insufficient, water that is not blessed may 
be added, even more than once, but in quantity less than the 
blessed water.

3. But if the water is corrupted, or has evaporated, or in any 
other way has become unavailable, the pastor shall pour fresh 
water into the font after the latter has been thoroughly cleaned 
and polished and shall bless it according to his own rite as pre
scribed in his liturgical books.10 As already noted in the com-

6 Cf. Ploechl, “Non-solemn Baptism and Determination of Rite,” The Jurist, 
V 0945), 383-87-

7 Code Commission, Oct. 16, 1919» XI (AAS, XI, 478); Bouscaren, The Canon 
Law Digest, I, 337 f.

8 S. C. Or., Dec. 6, 1928 (AAS, XX, 416); Bouscaren, op. cit., I, nos. 85-87 (this 
provided for the grant of the faculties); S. C. Or., Nov. 23, 1940 (AAS, XXXIII, 
[1941], 28); Bouscaren, op. cit., II, 50 (this was the revocation).

0 S. C. Or., deer. Cum data fuerit, Mar. 1, 1929, art. 43 (AAS, XXI, 152); 
Bouscaren, op. cit., I, 6-16 (p. 16); S. C. Or., deer. Episcopus Graeco-Ruthenus, 
May 24, 1930, art. 48 (AAS, XXII, 346); Bouscaren, op. cit., I, 29-39 (P- 39)J 
this provision was re-enacted for the United States Nov. 23, 1940 (AAS, XXXIII 
[1941], 28; Bouscaren, op. cit., II, 6 f.).

10 Can. 757, §§ 1-3. Cf. Rituale Rom., tit. II, c. 8 Benedictio fontis seu aquae 
baptismatis. Cf. S. C. S. Off., deer. Apr. 17, 1839 (Fontes, no. 879); this answer 
involved tropical regions in which the blessing of the water was required several 
times a year because the water became unfit for use.
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mentary on canon 755, outside the cases of need, it is a grave sin 
to confer solemn baptism without blessed water. It is a grave sin 
also to use blessed water that has become unfit for use. Even when 
solemn baptism is conferred outside a church or public oratory, 
blessed water is to be used.11

The water for baptism must be blessed on Holy Saturday and 
on the Saturday preceding Pentecost.12

758. The application of the water. Although baptism can be 
validly conferred either by infusion or by immersion or by as
persion, the first or the second method or one combined of both, 
according to the usage more generally accepted, shall be retained 
in accordance with the approved ritual books of the various 
churches.13 Unless washing is signified by the flowing of the water, 
the baptism must be conferred again conditionally; this seems to 
be the reason why canon 758 excludes sprinkling as a method of 
applying the water. Moreover, it does not suffice to anoint the 
person to be baptized with the blessed water.14 Unless the whole 
body or the head is thus washed by the flowing of the water, the 
baptism must be conferred again conditionally.15 Unless the skin 
is washed, the baptism must be conferred again conditionally.10

11 Cf. S. C. de Prop. Fide, instr. Sept. 8, 1869, ad 42 (Fontes, no. 4876).
12 The oils can be added later if the newly blessed oils are not available on 

Holy Saturday, unless too great a time would elapse before they can be obtained 
or unless someone is to be baptized on Holy Saturday; in these cases the oils of 
the preceding year may be used to bless the water. Cf. S. R. C., deer. Sept. 23, 
1837 (Decreta authentica, no. 2773); S. R. C., deer. Jan. 31, 1896 (Decreta authen
tica, no. 3879).

13 Can. 758. Infusion means pouring; immersion, dipping; aspersion, sprinkling. 
In the Greek rite immersion is the prevalent method; cf. S. C. S. Off., deer. 
June 14, 1741 (Fontes, no 793). In the case of immersion, the minister must lead 
the subject into or out of the water while the form of baptism is pronounced; it 
does not suffice for the subject to immerse himself.

14 Cf. S. C. S. Off., deer. July 9, 1779 (Fontes, no. 837); S. C. S. Off., deer. Nov. 8, 
1770 (Fontes, no. 830); S. C. S. Off., Dec. 14, 1898 (Fontes, no. 1211).

16 Cf. St. Alphonsus, op. cit., VI, 107; Aertnys-Damen, op. cit., II, no. 47.
10 Cf. Vermeersch, op. cit., Ill, no. 219; there he advises the washing of the head 

of a newly bom infant with the hand filled with blessed water and he suggests 
this because of the layer of oil with which the whole body of the newly born 
infant is anointed.
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The triple infusion or immersion is required for only the law

ful administration of the sacrament; but it would be gravely sin
ful to neglect it.17

759. Private baptism. 1. It is lawful to confer baptism pri
vately in danger of death; and, if it is conferred by a minister who 
is neither a priest nor a deacon, only that shall be done which is 
necessary for the validity of the baptism; if by a priest or a dea
con, the ceremonies that follow baptism shall also be observed, if 
time allows.

2. Outside the danger of death the local ordinary cannot per
mit private baptism, except in the case of heretics who are condi
tionally baptized as adults.

3. The ceremonies, however, which for any reason were omit
ted in the conferring of baptism, shall be supplied as soon as 
possible in church, except in the case just noted in the second para
graph.18

In the case of the conditional baptism of adult heretics, unless 
the local ordinary permits private baptism, the minister must 
observe all the ceremonies prescribed for the absolute baptism of 
adults. Diocesan statutes and faculties are therefore important in 
enabling the minister to determine whether a concession of this 
kind has been made by the local ordinary. It may be that the local 
ordinary requires the observance of the ceremonies prescribed for 
the baptism of infants or some other ceremonies, e.g., the cere
monies following the actual rite of baptism. If the local ordinary 
grants permission for the private conditional baptism of adult 
converts without requiring the use of any ceremonies, it is suffi-

17 Cf. Noldin-Schmitt, Theologia moralis, III (28th ed., Munich-Heidelberg, 
>945)» no. 61.

18 Can. 759, §§ 1-3. The Sacred Congregation for the Propagation of the Faith 
permitted catechists to baptize infants privately in places rarely visited by mis- 
sioners; deer. Jan. 16, 1804, ad 2 (Fontes, no. 4677). But when it is only the 
negligence of the parents that prevents the child from being brought to the church, 
the Holy Office replied that private baptism is permitted to be conferred by a mid
wife only when there is positive ground for believing that the child will die during 
the interval of postponement; deer. Jan. 11, 1899 (Fontes, no. 1214).
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cient to pronounce merely the formula of conditional baptism.10 
Permissible also is the use of the formula in the small ritual 
granted by indult to the archbishop of Philadelphia in 1914.20

760. The supplying of ceremonies. When baptism is con
ferred again conditionally, if any ceremonies were omitted in the 
previous administration of baptism, they shall be supplied, with
out prejudice to canon 759, § 3; if they were properly observed in 
the previous administration of baptism, they may be omitted in 
the second administration.21

761. The baptismal name. Pastors shall see to it that a Chris
tian name shall be given the person baptized; but if they are not 
able to prevail in this matter, they shall add to the name chosen by 
the parents the name of some saint and they shall record both 
names in the baptismal register.22 The obligation of this canon is 
the pastor’s, though the right of selecting the name belongs, in 
the following order, to the parents (the mother in the case of an 
illegitimate child), the guardian, the sponsor. If one wishes to 
use another name than his baptismal name in public documents, 
he should obtain the permission of the local ordinary for the 
proper notation in the baptismal register.23

19 Cf. O’Kane, Notes on the Rubrics of the Roman Ritual (new ed., Dublin: 
James Duffy and Co., 1938), p. 215, no. 441. The II Plenary Council of Baltimore 
(Acta, no. 240) and the III Plenary Council of Baltimore (Acta, nos. 120-122) both 
warned against rebaptism of converts and demanded specific investigation of the 
validity of a previous baptism received in heresy. This command is all the more 
relevant in the light of the recent response of the Holy Office asserting the pre
sumption of the proper intention of the minister in regard to baptism received 
in the following sects: the Disciples of Christ, the Presbyterians, the Congregation- 
alists, the Baptists and the Methodists; Dec. 28, 1949 (AAS, XLI, 650).

20 The Priest’s New Ritual (compiled by Rev. Paul Griffith, revised ed., Balti
more: John Murphy Co., 1940), pp. 61-63.

21 Can. 760. If the conditional private baptism of a convert needs to be repeated, 
the supplying of the omitted ceremonies is not required.

22 Can. 761. Cf. II Plenary Council of Baltimore, Acta, nos. 232, 233.
23 Cf. Coronata, op. cit., I, no. 142; Cappello, De sacramentis, I, no. 179.
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CHAPTER IV

The Sponsors

Canons 762-769

Division. The first canon of this chapter (can. 762) imposes 
the obligation of using a sponsor even in private baptism. Canon 
763 provides for the cases in which different sponsors were em
ployed in the administration of baptism and in its conditional 
repetition, clarifying the question of the spiritual relationship 
involved. Canon 764 governs the number of persons who may 
be employed as sponsors. The next three canons deal with the 
qualifications of sponsors: the first (can. 765) specifies the qualifi
cations required that one may validly act as sponsor; the second 
(can. 766) lists the qualifications necessary for lawful action as 

a sponsor; and the third (can. 767) provides for a case of doubt 
as to the possession of these qualifications. Canon 768 notes the 
limits of spiritual relationship resulting from baptism, and canon 
769 points out the obligations resulting from the exercise of the 
function of a sponsor.

762. The obligation of employing a sponsor. 1. Because of 
the most ancient custom of the Church, no one shall be solemnly 
baptized unless, so far as this is possible, he has a sponsor.

2. Even in private baptism a sponsor shall be employed if it 
is easy to provide one; if a sponsor was not employed, he shall be 
present at the supplying of the ceremonies, but in this case he 
does not contract any spiritual relationship.1 The obligation of 
employing a sponsor in the solemn administration of baptism 
is a grave one.2 But the obligation of employing a sponsor at the

1 Can. 762, §§ 1, 2. The antiquity of the custom of employing a sponsor is 
apparent from the reference to it made by Tertullian (De baptismo, c. 18; M.PL, 
I, 1220).

2 Cf. Priimmer, op. cit., Ill, no. 143; Noldin-Schmitt, Theologia moralis, III, 
no. 77; Cappello, op. cit., I, no. 181.
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supplying of the ceremonies does not seem to be a strict one.8 
The sponsor assisting at the supplying of the ceremonies should 
touch the person baptized at one of the principal acts involved.4

• Cf. Cappello, loc cit. *Cf. Coronata, op. cit., I, no. 144.
8 Can. 763, §§ 1, 2. eCf. Coronata, op. at., 1, no. 145.
7 Can. 764. Cf. II Plen. Council of Baltimore, Acta, no. 231.
flCf. Capello, ibid., no. 181; Vermeersch-Creusen, op. cit., II, no. 49. Priimmcr. 

op. cit., Ill, no. 143, Aertnys-Damen, op. cit., II. no. 73, see a grave obligation 
not to use two men in the baptism of a woman and vice versa.

764

763. The sponsor at conditional baptism. 1. When baptism 
is conferred a second time conditionally, the same sponsor, so far 
as that is possible, shall be employed as was perhaps employed 
in the former administration of baptism; outside this case a spon
sor is not required in conditional baptism.

2. When baptism is conferred a second time conditionally, 
neither the sponsor who was present at the former nor he who was 
present at the second administration of baptism contracts spiritual 
relationship unless the same sponsor was employed in both cases.5 
From this canon it may be deduced that a sponsor is not required 
for conditional baptism even if there is available the sponsor who 
was employed in the former doubtful administration of the sacra
ment.®

764. The number of sponsors. Only one sponsor (though of a 
sex different from that of the person baptized) or at the most 
two, a man and a woman, shall be employed.  The obligation of 
using no more than two sponsors seems to be a grave one, but 
authors think that the obligation of not using two men or two 
women binds under pain of only venial sin.8

7

765. Qualifications required for the valid appointment of a 
sponsor. That one may be a sponsor it is necessary:

i° That he be baptized, possessed of the use of reason and of 
the intention to perform that function;

2° That he belong to no heretical or schismatic sect, be not 
excommunicated by a condemnatory or a declaratory sentence,
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not infamous under legal infamy or excluded from legitimate 
acts, and not a deposed or a degraded cleric;

30 That he be not the father, the mother, or the spouse of the 
person to be baptized;

40 That he be designated by the person to be baptized or the 
latter’s parents or guardians or, in default of these, by the min
ister;

50 That he himself personally or by proxy physically hold or 
touch the person baptized in the very act of baptism or that he 
immediately lift or receive the person baptized from the sacred 
font or from the hands of the person baptizing.9

A sponsor must have at least a virtual intention of assuming 
that function; subsequent ratification of his act is insufficient.10

Heretics and schismatics are excluded from the valid perform
ance of this function if they belong to a sect or have been punished 
by sentence.

The right of designating the sponsor, in a case of disagreement, 
is to be conceded those named in canon 765, 40; 11 but the min
ister is always authorized to reject a sponsor who lacks the essential 
qualifications and, if the minister rejects the sponsor for such 
reasons, the latter acts invalidly in opposition to that decision.12 
In a case of doubt, the minister should consult the local ordinary, 
if time permits.13 If it is extremely difficult to reject an unquali
fied sponsor, the minister may permit his presence as a witness.14

In the case of the appointment of a proxy, it is the sponsor 
who must possess the qualifications required. However, in the 
absence of a very grave cause, the admission of a non-Catholic to 
share in the ceremonies of baptism is gravely illicit because the 
proxy assists actively in the ceremonies and because his presence

°Can. 765, i°-5°. 10 Cf. Priimmer, op. cit., Ill, no. 145.
11 Vermeersch-Creusen. op. cit., II, no. 47.
12 Cappello, op. cit., I, no. 182.  Cf. can. 767.18

Cf. Aertnys-Damen, op. cit., II, no. 75; Nolain-Schmitt, Theologia moralis, III. 
no. 78; Priimmer, op. at., Ill, no. 145.
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is bound to give scandal. In fact, a heretic or a schismatic is in 
the same position with regard to the lawful or valid performance 
of the function of proxy as he would be in relation to the function 
of sponsor itself.15

15 Cf. Connors, Extra-Judicial Procurators in the Code of Canon Law, The 
Catholic University of America Canon Law Studies, no. 192 (Washington, D.C.: 
The Catholic University of America Press, 1944), pp. 4-7, 22-29. Moreover, Catho
lics are forbidden to perform the function of sponsor at a baptism conferred by a 
non-Catholic. Cf. S. C. S. Off., deer. May 10, 1770 (Fontes, no. 828); deer. June 30 
and July 7, 1864 (Coll. S.C.P.F., no. 1257); Vermeersch-Creusen, ibid., no. 50; 
Noldin-Schmitt, ibid., no. 80; Priimmer, loc. cit.

10 S. C. de Sacramentis, instr. Nov. 25, 1925 (AAS, XVIII [1926], 43); Bouscaren, 
The Canon Law Digest, I, 338-44.

The Sacred Congregation of the Sacraments issued an Instruc
tion in 1925 in relation to the appointment of a proxy by a sponsor 
at the conferring of baptism.16 The occasion for the issuance of 
the Instruction was a doubt submitted by the Archbishop of 
Utrecht, to which a reply was made on July 29, 1925. The case 
recounted a custom by which the person who is sponsor gives no 
express mandate but relies on the selection of the proxy to be 
made by the minister or the parents. The reply of the Sacred 
Congregation indicated that the sponsor in the given case con
tracted the impediment of spiritual relationship if he knew of the 
custom, intended to conform to it, and was otherwise qualified. 
The custom itself was, however, condemned: (1) because the 
Church should know with certainty that the sponsor has assumed 
his obligations; (2) because the custom reduces the function of 
sponsor to a meaningless ceremony; (3) and because the custom 
prevents the pastor from ascertaining the true qualifications of 
the sponsor. Moreover, the Instruction insisted that the mandate 
of the proxy should be susceptible of proof either through quali
fied witnesses or through a written document, unless the intention 
to give the mandate is known with certainty by the minister who 
can thus record the name not only of the proxy but also of the 
sponsor.

766. Qualifications required for the licit appointment of a 
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sponsor. That one may be lawfully admitted as a sponsor it is 
necessary:

10 That he shall have reached the fourteenth year of his age, 
unless for a justifying reason the minister judges otherwise;

2° That he be not, on account of a notorious delict, excom
municated or excluded from legitimate acts or infamous under 
legal infamy, though not in virtue of a sentence, and that he be 
not affected by interdict or otherwise publicly marked by crime 
or factual infamy;

30 That he shall know the rudiments of faith;
40 That he be not a novice or a professed member of a religious 

institute, except in a case of necessity in which the express per
mission of at least the local superior has been obtained;

50 That he be not in sacred [major] orders, unless he has ob
tained the express permission of his proper ordinary.17

They who are notoriously known as Masons are notoriously 
excommunicated even without sentence; therefore they may not 
be lawfully admitted as sponsors.18 The Holy Office says it is 
preferable to have no sponsor than a heretic.19 They who are 
notoriously known to be living in concubinage are also excluded 
from the lawful exercise of this function, but not drunkards or 
those who have not made their Easter duty.20 Presumed permis
sion does not suffice for religious, even if a real need exists.21

767. Doubt as to the qualifications of a sponsor. In doubt 
whether one can be admitted to the valid or the lawful exercise 
of the function of sponsor, a pastor shall, if time allows, consult

17 Can. 766, Cf. II Plen. Council of Baltimore, Acta, no. 231.
18 Cf. can. 2339; S. C. S. Off., instr. July 2, 1878 (Fontes, no. 1056).
10 S. C. S. Off., instr. May 3, 1893 (Fontes, no. 1163).
20 Cf. Priimmer, op. cit., Ill, no. 146. But those who notoriously profess the ma

terialistic and anti-Christian doctrine of communism are excluded; cf. S. C. S. Off., 
deer. July 1, 1949 (AAS, XLI, 334).

21 Cf. Augustine, op. cit., IV, on can. 766, 4°. It is not certain whether the 
prohibition affecting novices and professed members of religious institutes is 
applicable also to the members of quasi-religious societies. Postulants are not sub
ject to it; Cappello, De sacramentis, I, no. 183. Authors are not agreed on whether 
the minister can act as sponsor through a proxy; cf. Coronata, op. cit., I, no. 148. 
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the ordinary 22 [of the place where the baptism is to be adminis
tered].

768. Spiritual relationship. Spiritual relationship with the 
baptized person resulting from baptism is contracted only by 
the minister and the sponsor.  Spiritual relationship contracted 
prior to the Code between the minister and the parents and be
tween the sponsor and the parents remains as to its general effects 
but not as a matrimonial impediment.  A proxy does not contract 
spiritual relationship, but only the sponsor whom he represents. 
The minister even in private baptism contracts spiritual relation
ship with the baptized person. This seems also to be the case with 
regard to the sponsor in private baptism.  If more than two spon
sors are designated (unlawfully) and they concur in touching the 
baptized person, the more common view holds that they all con
tract spiritual relationship.

23

24

25

26
769. The duty of sponsors. Because of the responsibility as

sumed by sponsors, it is their duty to regard their spiritual son as 
perpetually entrusted to them and efficaciously to provide, in 
those matters affecting his training in Christian living, that he 
shall throughout his whole life prove himself to be what in the 
solemn ceremony they promised he would be.  The obligation 
of sponsors is secondary to that of the parents, but it is a grave one 
during the period in which their godson needs spiritual training.

27

22 Can. 767.  Can. 768.28
24 Cf. can. 1079. Cf. Code Commission, June 2-3, 1918, VIII (AAS, X, 346; 

Bouscaren, op. cit., I, 344).
25 Cf. Coronata, op. cit., I, no. 149. But authors disagree; cf. Vermeersch- 

Creusen, op. cit., II, no. 51; Cappello, op. cit., Ill (2nd ed., 1927), no. 559.
28 Cf. Coronata, loc. cit.; St. Alphonsus, op. cit., VI, no. 154, ii.
27 Can. 769.
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CHAPTER V 

The Time and the Place for the Administration 
of Baptism

Canons 770-776

Division. The first canon of this chapter (can. 770) inculcates 
the importance of the prompt baptism of infants and the obliga
tion of pastors and preachers to insist on this. Canon 771 allows 
complete freedom in the selection of the time and place for the 
conferring of private baptism in a case of emergency. Canon 772 
deals with the time at which solemn baptism should be conferred. 
Canon 773 specifies the place for solemn baptism. Canon 774 
requires a baptismal font in every parish church, but allows the 
local ordinary to permit or require a baptismal font also in other 
churches or public oratories within the parish limits; canon 775 
permits in a given case the administration of solemn baptism 
even in a church or public oratory that does not possess a baptis
mal font. The final canon of the chapter (can. 776) indicates the 
cases in which solemn baptism may be conferred in private houses.

770. The prompt baptism of infants. Infants shall be baptized 
as soon as possible; and pastors and preachers shall frequently 
admonish the faithful of this serious obligation incumbent on 
them.1 Theologians are more liberal than canonists in estimating 
the period of delay permissible, in the absence of a particular law 
of a council or a synod. Coronata thinks that a delay beyond eight 
days without a serious reason would be gravely sinful, though he 
notes that it is admitted by many that, in the absence of danger 
of death, a delay of fifteen days would not amount to a serious 
sin.2

1 Can. 770.
2 Op. cit., I, 151; cf. Cappello, op. cit., I, no. 149; Priimmer, op. cit., Ill, no. 126. 

Canon 770 says “as soon as possible” (quamprimum). The II Plen. Council of 
Baltimore says “at once” (statim) (Acta, no. 225).
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771. The time and the place for private baptism. In a case of 

urgent need, private baptism is to be administered at any time 
and place.3

772. The time for the administration of solemn baptism. 
Even solemn baptism may be conferred on any day; it is fitting, 
however, that the baptism of adults, in accordance with the most 
ancient rite of the Church, should be conferred, if it can readily 
be done, on the vigil of Easter and of Pentecost, especially in 
metropolitan and cathedral churches.4

773. The place for solemn baptism. The proper place for the 
administration of solemn baptism is the baptistery in a church or 
a public oratory.5

774. The place for the baptismal font. 1. Every contrary stat
ute or privilege or custom is revoked and condemned, and every 
parish church is required to have a baptismal font, without prej
udice to the lawful cumulative right already acquired by other 
churches.

2 For the convenience of the faithful, the local ordinary may 
permit or command that a baptismal font be placed also in an
other church or public oratory within the limits of the parish.0

A church which had a cumulative right to a font with other 
parish churches of an entire city retains such a right in reference 
to a new parish established in that territory. But the cumulative 
right to a font cannot be acquired in the future by custom, inas
much as a custom of this kind must be regarded as an abuse. More
over, if a parish which was not the parish church, had, prior to

•Can. 771. As to the cases in which private baptism is permitted, cf. our com
mentary on can. 759.

4 Can. 772. The antiquity of the rite mentioned is apparent from the fact that 
Pope Siricius (385) censured for their temerity those who wished to change the 
practice of conferring baptism on adults on the days specified; C. 11, D. IV, 
De consecratione.

6 Can. 773. For a justifying reason, the local ordinary may permit the adminis
tration of baptism in the sacristy. S. R. C., deer. Mar. 14, 1861 (Decreta authentica, 
no. 3104). ’ Can. 774, §§ 1, j.
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the Code, an exclusive right to a baptismal font (i.e., exclusive of 
the right of the parish church to such a font), that right became 
merely a cumulative right at the promulgation of the Code, and 
the rector of the church became bound by the obligation of canon 
778, to notify as soon as possible the pastor of the place of baptisms 
occurring at that font, unless the pastor administered the baptism 
or was present at its administration. The entry should, however, 
be made also in the register of the privileged church.7 The cumu
lative right to a baptismal font makes it lawful to baptize in the 
church enjoying it as well as in the parish church.8

From the fact that the local ordinary is authorized to permit 
a baptismal font in public oratories, it seems he is denied the 
authority to permit it in semipublic oratories.9

In non-parish churches possessing a font, the blessing of the 
water on Holy Saturday and the eve of Pentecost is not pre
scribed.10

775- Solemn baptism in non-parish churches. If, owing to 
distance or other circumstances, the person to be baptized cannot, 
without serious inconvenience or danger, come or be carried to 
the parish church or to some other church which enjoys the right 
to have a font, solemn baptism may and should be conferred by 
the pastor in the nearest church or public oratory within the par
ish limits, even though it should not have a baptismal font.11

Should an abuse appear in a given parish owing to a lax inter-
7 Code Commission, Nov. 12, 1922, IV (AAS, XIV, 662; Bouscaren, The Canon 

Law Digest, I, 345). Cf. private reply of the secretary of the Sacred Congregation 
of the Council, Jan. 31, 1927 (Bouscaren, op. cit., II, 184).

8 Cf. Blat, Commentarium, III, pars I, ho. 64.
0 Augustine, op. cit., IV, on can. 774, § 2. Coronata (op. cit., I, no. 154, note 6) 

says that the local ordinary can permit a baptismal font in a semi-public oratory, 
giving no reason except that a hospital withdrawn from the jurisdiction of the 
pastor presents a special case. But special cases are not withdrawn from the appli
cation of the law unless the law makes special provision for them.

10 Cf. S. C. de Prop. Fide, instr. Sept. 11, 1779 (Coll. S. C. P. F., no. 537); resp. 
Aug. 23, 1852 (Coll. S. C. P. F., no. 1079); Augustine, loc. cit.

1X Can. 775.
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pretation of this concession, the local ordinary may reserve to him
self the judgment as to whether circumstances permit the use of 
it.12

776. Solemn baptism in private houses. 1. Solemn baptism 
must not be administered in private houses except in the follow
ing circumstances:

10 If those to be baptized are the children or the grandchildren 
of those who actually possess the supreme authority in the govern
ment of peoples or have the right of sucession to the throne, when 
the latter properly request it;

20 If the local ordinary, according to his conscience and pru
dent judgment, for a justifying reason, thinks that a concession 
should be made for some extraordinary case.

2. In the given cases baptism shall be conferred in the chapel 
of the house or at least in a fitting place, and with blessed water.13

It is gravely sinful to confer solemn baptism in a private house 
outside the cases enumerated. The intervention of the judgment 
of the local ordinary is required in each extraordinary case noted 
in canon 776, § 1,2°.14

12 Cf. Coronata, ibid., no. 154. 12 Can. 776, §§ 1, 2.
14 Cf. S. C. de Sacramentis, resp. Romana et aliarum, July 22, 1925 (AAS, XVII, 

452; Bouscaren, op. cit., I, 346 f.). The case in which this response was given was 
stated as follows: Can a pastor, or some other priest with the pastor’s permission, 
baptize solemnly in a private house in the case of infants who are not in danger 
of death, but who cannot be brought to the church without some danger? The 
statement of the case noted a reply of the Holy Office forbidding baptism by one 
without parochial rights outside the case in which it is positively feared the child 
will die (S. C. S. Off., resp. Jan. 11, 1899; Fontes, no. 1214); it also referred to a 
reply of the Sacred Congregation of Rites which required the same degree of 
emergency to permit the omission of the ceremonies that precede the baptism 
itself (S. R. C., resp. Jan. 17, 1914; Fontes, no. 6395). Thus is abrogated the conces
sion of the II Plen. Council of Baltimore (Acta, no. 237), allowing the missioner 
to make the requisite judgment.
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chapter VI

The Record and the Proof of Baptism

Canons 777-779
Division. The sixth chapter consists of three canons, of which 

the first (can. 777) treats of the obligation of entering the bap
tism in the baptismal register, indicating the items to be recorded, 
and making special provision for the case of illegitimate children. 
The next canon (can. 778) deals with the obligation of notifying 
the pastor of the fact that baptism was conferred. Canon 779 in
dicates the sufficiency of an affidavit to prove the fact of baptism.

777. The recording of the baptism. 1. Pastors are obliged to 
record exactly and without delay in the baptismal register the 
names of persons baptized, making mention of the minister, the 
parents, and the sponsors, as well as of the place and the day on 
which baptism was conferred.

2. In the case, however, of illegitimate children, the name of 
the mother is to be recorded, if the fact that she is the mother is 
publicly known with certainty or if she voluntarily requests it 
in writing or in the presence of two witnesses; similarly the name 
of the father is to be recorded, provided that he voluntarily re
quests this of the pastor either in writing or in the presence of two 
witnesses or that he is known as the father from a public authentic 
document; in other cases, the baptized child shall be recorded as 
the child of an unknown father or of unknown parents.1

The obligation of making this record is a grave one. Some 
require that, if the pastor delegates this task to his assistant, he 
himself should nevertheless sign the record.2

The Roman Ritual 3 indicates the manner in which the entries

1 Can. 777, §§ 1, 2. Cf. our commentary on can. 470.
2 Vermeersch-Creusen, op. cit., II, no. 55; Cappello, op. cit., I, no. 188.
1 Tit. XII, c. 2, Forma describendi baptizatos.
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are to be made in the baptismal register. The II Plenary Council 
of Baltimore provided that, instead of repeating the entire for
mula for every recorded baptism, the formula should be printed 
once at the top of each page of the register. It also ordained that 
Latin should be used in making all entries.4

In the case of illegitimate children born of adultery, incest, or 
sacrilege the names of the parents shall be recorded under the 
conditions prescribed in canon 777, § 2, but all occasion of loss of 
reputation shall be avoided.5

778. Report to the pastor. If the baptism was conferred 
neither by the proper pastor nor in his presence, the minister 
shall as soon as possible notify the pastor of domicile of the fact 
of the administration of baptism.0

If the baptized person had only a parochial quasi-domicile, the 
notification is sent to the pastor of the parish where he had this 
quasi-domicile. In the case of those who have no parochial domi
cile or quasi-domicile and of foundlings, notification is sent to the 
pastor of the place where baptism is conferred, unless it is pos
sible to ascertain the parish in which the child had a domicile.7

Notification must be made also in the case of private bap
tism. Record of the supplying of the ceremonies shall be inserted 
later.8

779. The proof of baptism. To prove the fact of the adminis
tration of baptism, if no one is prejudiced thereby, the sworn 
testimony of one entirely reliable witness suffices, or that of the 
very person baptized, if he received baptism as an adult.9

The sworn testimony of the person baptized as an adult suffices 
to admit him to the reception of the other sacraments, but it is 
generally agreed that the sworn testimony of one witness is not 
sufficient to prove baptism when the establishment of that fact

4 Acta, no. 223.
6 Code Commission, July 14, 1922, VIII (ASS, XIV, 528; Bouscaren, op. cit., I,

347)- • Can. 778.
7 Cappello, op. cit., I, no. 188. • Coronata, op. cit., I, no. 158.
* Can. 779. Cf. II Plen. Council of Baltimore, Acta, no. 241.
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would lay the ground for a declaration of the nullity of a mar
riage.10

A certificate of baptism transcribed from the baptismal register 
and signed by the pastor is a public document fully establishing 
the fact of baptism, even without further certification by the 
diocesan curia; however, it is not full proof of any other items 
recorded beyond the fact of baptism itself, the date of baptism, 
and the identity of the minister and the sponsors.11

10 Cf. Wanenmacher, Canonical Evidence in Marriage Cases (Philadelphia: The 
Dolphin Press, 1935), nos. 268, 566.

11 Cf. can. 1813, 1814; cf. Willett, The Probative Value of Documents in Ecclesi
astical Trials, The Catholic University of America Canon Law Studies, no. 171, 
p. 76. Cappello, ibid., no. 190.
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TITLE II

Confirmation

Canons 780-800

Division. The tide on the sacrament of confirmation opens 
with two introductory canons dealing with the manner of con
ferring the sacrament (can. 780) and with the quality of the 
sacred chrism to be used and the manner in which it is to be ap
plied (can. 781). There follow five chapters dealing respectively 
with the minister of confirmation (can. 782-85), the subject of 
confirmation (can. 786-89), the time and the place for the ad
ministration of confirmation (can. 790-92), the sponsors (can. 
793-97), and the record and the proof of confirmation (can. 
798-800).

INTRODUCTION

Canons 780, 781

780. The manner of conferring confirmation. The sacrament 
of confirmation shall be conferred by the imposition of hands ac
companied by the anointing of the forehead with chrism and by 
the words prescribed in the pontifical books approved by the 
Church.1

1 Can. 780. The Council of Trent defined as a matter of faith that confirmation 
is a true sacrament, using the following words: “Si quis dixerit, confirmationem 
baptizatorum otiosam caeremoniam esse, et non potius verum et proprium sacra
mentum; aut olim nihil aliud fuisse quam catechesim quandam, qua adolescentiae
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The Code thus seems to canonize the opinion that places the 

validity of the administration of confirmation not alone in the 
imposition of hands, or in the anointing alone, or in the two acts, 
but rather in the one act by which the hand is imposed and the 
chrism applied at one and the same time.* 2

proximi fidci suae rationem coram Ecclesia exponebant, anathema sit”; sess. VII, 
de confirmatione, can. 1; Schroeder, Council of Trent, pp. 54 £. This sacrament 
also imprints an indelible character; cf. Cone. Trident., sess. VII, de sacramentis 
in genere, can. 9; Schroeder, op, cit., p. 52. Therefore it can be received only once.

2 Coronata, De sacramentis, I, no. 162.
8 S. C. S. Off., deer. Feb. 12, 1851, ad 1 (Fontes, no. 915).
4 St. Alphonsus, Theologia moralis, VI, no. 184, i. Normally the bishop must 

vest in amice, placed over his rochet, a stole and cope, and he must use the miter 
and crosier. A priest, acting as extraordinary minister, should wear at least an
alb and a stole. Cf. Coronata, loc. cit.

6 The form in the Latin rite is: “Signo te signo crucis et confirmo te chrismate 
salutis, in nomine Patris et Filii et Spiritus Sancti.”

° Can. 781, §§ 1, 2. Chrism is a mixture of olive oil and balm; the Greeks add 
other spices; Benedict XIV, litt. encycl. Ex quo, Mar. 1, 1756, §49 (Fontes, no. 
438). It is contended by some that the balm is not required to constitute valid 
matter, but the opinion is scarcely more than probable; cf. Cappello, op. cit., I, 
no. 196.

The bishop in administering confirmation may, for a justifying 
reason, wear only a stole.3 But to administer any sacrament with
out any sacred vestment, in the absence of a grave reason, is a 
serious sin.4 The obligation of reciting the prayers preceding con
firmation is a grave one, but that of giving the blow on the cheek 
is regarded as binding only under pain of venial sin.

It is probable that all the words of the Latin formula belong to 
the substance of the rite of confirmation.5 6

781. The quality of sacred chrism and its application. 1. The 
chrism that must be used in the sacrament of confirmation must 
be that which is consecrated by a bishop even when the sacrament 
is, in virtue of the law or of an Apostolic indult, conferred by a 
priest.

2. The anointing shall not be made with any instrument, but 
by the hand of the minister properly imposed on the head of the 
person to be confirmed.0 Authors almost unanimously contend 
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that the blessing of the oil by a bishop is required to constitute 
the oil valid matter for the administration of the sacrament. In
deed, it is the more common view that even the Roman Pontiff 
could not delegate a priest for the blessing of the chrism.7 The 
use of any finger but the thumb of the right hand for the anointing 
of the forehead would constitute a venial sin, if done without a 
justifying reason; it would not invalidate the administration of 
the sacrament.8 The making of the sign of the cross in the act of 
anointing pertains to the validity of the sacrament.0 In a case in 
which it might be found that the anointing had been done with 
an instrument, the Holy Office required a secret and conditional 
repetition of the sacrament in the case of a candidate for holy or
ders.10

chapter 1
The Minister of Confirmation

Canons 782-785

Division. The first canon (can. 782) of this chapter distin
guishes between the ordinary and the extraordinary minister of 
confirmation, noting especially the limitations of the authority 
of the extraordinary minister. Canons 783 and 784 govern the 
authority of the minister in relation to its territorial extent. Canon 
785 determines the extent of the minister’s obligation to confer 
this sacrament.

782. The respective powers of the ordinary and the extraordi
nary minister. 1. The ordinary minister of confirmation is solely

7 Cf. Suarez, De sacramentis, pars 1, disp. 33, sect. 1, 2; St. Alphonsus, op. cit., 
VI, no. 163; Cappello, loc. cit. These authors hold that the Roman Pontiff can do 
so, though Cappello admits that he does not do so.

8 Iorio, Theologia moralis (3rd ed., 3 vols., Naples: D’Auria, 1946-47), III, no. 82.
9 Cf. S. R. C., deer. May 7, 1853 (Decreta authentica, no. 3012); Augustine, Com

mentary, IV, on can. 781, § 1.
10 S. C. S. Off., deer. Jan. 14, 1885 (pontes, no. 1090).
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CONFIRMATION can. 782
a bishop.1 Confirmation conferred by a bishop with at least a 
virtual intention is always validly conferred, even though the 
minister would be guilty of an unlawful action in conferring the 
sacrament.

2. The extraordinary minister is a priest to whom that power 
has been granted either by the common law or by a special indult 
of the Apostolic See.2

When the Roman Pontiff delegates a priest for the administra
tion of confirmation, he enlarges by an act of jurisdiction an in
choative power received in ordination to the priesthood.

3. This power is enjoyed in virtue of the law itself, in addition 
to cardinals as provided in canon 239, § 1, 230, by abbots nullius, 
prelates nullius, vicars apostolic, and prefects apostolic, but these 
cannot validly use this power except within their territory and 
during their term of office.  Cardinals are not limited in the use 
of their power either as to place or as to persons.

3

4. A priest of the Latin rite to whom, in virtue of an indult, 
this power has been imparted, can validly confer confirmation 
only on the faithful of his own rite, unless contrary provision has 
been expressly made in the indult.  This restriction is not im
posed on priests whose power is granted by the law itself.

4

By a decree of the Sacred Congregation of the Sacraments of 
September 14, 1946, this power was granted to all pastors through-

1 Can. 782, § 1. This paragraph states a defined doctrine of faith. Cone. Trident., 
Sess. VII, de confirmatione, can. 3; Schroeder, Council of Trent, p. 55; sess. XXIII, 
de ordine, c. 4, can. 7; Schroeder, Council of Trent, pp. 161, 163.

2 Can. 782, § 2. There is no longer any possibility of questioning the power of 
the Roman Pontiff to grant such delegation, but it is commonly taught that he 
cannot delegate one who is not a priest; cf. Cappello, De sacramentis, I, no. 203; 
Coronata, De sacramentis, I, no. 165. In any event delegation by a bishop is for
bidden by positive law under pain of the invalidity of the sacrament; cf. Cappello, 
ibid., no. 205; Coronata, loc. cit.

8 Can. 782, § 3. Pro-vicars do not possess this power. S. C. de Prop. Fide, deer. 
Sept. 12, 1821 (Fontes, no. 4727). Coleman argues that, subsequent to the Code, 
they do not have this power in virtue of can. 390; The Minister of Confirmation, 
The Catholic University of America Canon Law Studies, no. 125 (Washington, 
D.C.: The Catholic University of America Press, 1941), p. 121.

* Can. 782, § 4.
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out the world, for the confirmation of persons in danger of death 
from sickness in cases in which a bishop is not available. This 
power became operative January 1, 1947.° This power was ex
tended not only to pastors but also to vicars econome (the priests 
in charge of a vacant parish, whether appointed by the local ordi
nary or designated by law in canon 472, 2°), perpetual vicars of a 
filial church enjoying a permanent status, and the vicars of moral 
persons to whom parishes have been entrusted. Personal pastors 
and pastors of national parishes were accorded this power when 
they have charge of all persons of a given class living in a definite 
territory. It was not extended to military chaplains, to the dioc
esan administrator, or to the vicar general; assistants to pastors, 
chaplains of hospitals and other institutions, seminary rectors, 
and superiors of religious houses are also excluded from partici
pation in it. Those to whom it has been granted cannot sub
delegate it. Moreover, they can use it only in behalf of the faith
ful who are actually in the territory subject to them. The faculty 
can be used in behalf of a person in danger of death from a 
wound as well as from disease (including old age); but it cannot 
be used if the danger of death arises from an extrinsic cause, as is 
the case when a soldier is about to go into battle, or a convict is 
about to be executed, or a civilian is in a town subjected to an 
air raid. The requirement that a bishop be unavailable before 
the faculty can be used seems to restrict only the lawful, not the

5Cf. AAS, XXXVIII (1946), 349. A decree of the Sacred Congregation for the 
Propagation of the Faith extended this power to mission territory, without preju
dice to faculties previously possessed; Dec. 18, 1947 (AAS, XL [1948], 41). This 
decree definitely noted that the condition requiring that a bishop be unavailable 
was required for only the lawful, not for the valid, use of the faculty. A decree of 
the Sacred Congregation for the Oriental Church authorized priests of the Latin 
rite to use their faculty in favor of members of the Oriental rite to whom the 
Latin clergy are authorized to minister; May 1, 1948 (AAS, XL, 422). The faculty 
permitting chaplains in maternity and foundling hospitals in the U.S. to act as 
extraordinary ministers of confirmation was originally granted by the Sacred 
Congregation of the Sacraments, Oct. 25, 1948, and periodically renewed. When 
it expired (Dec. 19, 1959) the hierarchy of the U.S., as a body, did not ask for the 
renewal of the indult.
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valid, use of the power.®

The fact of the administration of the sacrament is to be re
corded by the extraordinary minister in the parish register of 
confirmations with the additional note: ‘‘confirmatio collata est 
ex Apostolico induito, urgente mortis periculo ob gravem con
firmati morbum.” The minister’s proper ordinary is to be noti
fied of the fact that confirmation was conferred. Generally this 
ordinary will also be the ordinary of the place where the sacra
ment is conferred, as well as the ordinary of the person confirmed. 
But in any event it seems that the notification is to be sent to the 
ordinary of the place where the sacrament is conferred. This 
seems to follow from the general obligation and responsibility 
of the ordinary to care for the administration of confirmation in 
his territory. Local ordinaries need no longer send an annual 
report to the Sacred Congregation of the Sacraments concerning 
the number of confirmations conferred in their territories by 
extraordinary ministers of that sacrament.6 7

6 The priest is permitted to wear only a stole, if a surplice cannot be obtained. 
He must inform the bystanders that only a bishop is the ordinary minister of 
confirmation and that he is acting in virtue of a special indult granted by the 
Holy See. He must not confer the sacrament in the presence of heretics or schis
matics. He must instruct the person to be confirmed and stimulate in him a desire 
to receive this sacrament. If the sick person recovers, the pastor must provide 
for his further instruction in the mysteries of faith and in the nature and the 
effects of the sacrament of confirmation. After the administration of the sacrament, 
the priest minister must wipe with cotton the forehead of the person confirmed. He 
then wipes his thumb and hands with a piece of bread and washes them over a 
basin. After this he places the water, the bread, and the cotton in a clean vessel, 
which he carries back to the church. There he burns these items and deposits 
the ashes in the sacrarium.

7 AAS, XLIX, 943. The extraordinary minister must make an annotation, as
in the usual case, in the baptismal register (cf. can. 470, § 2) or, if baptism took 
place in another parish, notification of the confirmation is to be sent to the 
respective pastor. Cf. can. 799. 8 Can. 782, § 5.

781

5. It is a serious offense for priests of the Oriental rite who 
possess the power or the privilege of conferring confirmation on 
infants of their rite at the time of baptism to confer it on infants 
of the Latin rite.  In the absence of specific restriction, priests 8
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of the Oriental rite possess the faculty of confirming through a 
concession of the Holy See.0 It seems that the Holy See would 
not wish to grant this faculty to schismatic priests of the Oriental 
rite, but the Holy Office has replied more than once that persons 
of the Latin rite confirmed by the latter should be confirmed 
again conditionally and secretly only in the case in which the con
firmed person or his parents sought it or he was a candidate for 
promotion to the clerical state.10 The same provision was made 
by the Sacred Congregation for the Propagation of the Faith with 
regard to the repetition of confirmation in the case of children 
of the Latin rite confirmed by priests of the Oriental rite who are 
in union with the Holy See.11 For this reason Blat thinks that con
firmation is invalidly conferred on children of the Latin rite even 
by priests of the Oriental rite who are in union with the Holy 
See.12 The weight of the opinion of the authors seems to be the 
other way.13

The penalty for wanton presumption on the part of a priest in 
attempting to confirm is suspension to be imposed when his guilt 
is ascertained; a faculty to confirm possessed by a priest is forfeited 
if he exceeds the terms within it must be exercised.14

783-784. Territorial limitations on the power to confirm. 
Within his own diocese a bishop lawfully confers this sacrament 
even on visitors (extraneis), unless the express prohibition of 
their ordinary prevents it,16 in which case the ministering bishop 
would sin gravely, though the sacrament would be validly con
ferred.

2. In a diocese not his own, he needs at least the reasonably 
presumed permission of the local ordinary, except in the case of

®Cf. Benedict XIV, De Synodo Dioecesana (2 vols., Rome, 1806), lib. VII, 
cap. 9, nos. 3 ff. Maronite priests do not possess this faculty; cf. Vermeersch, “Casus,” 
Periodica, XVI (1927), 120*,  177*.

10 Cf. S. C. S. Off., Jerosolym., Jan. 14, 1885 (Fontes, no. 1090).
11 S. C. de Prop. Fide, deer. July 5, 1886 (Coll. S. C. P. F., no. 1660).
12 Commentarium, III, pars I, no. 76.
is Cf. Coronata, op. cit., I, no. 168; Cappello, op. cit., I, no. 206.
1*  Cf. can. 2365. 1« Can. 783, § 1.
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the confirmation of his own subjects when it is conferred privately 
and without the use of miter and crosier.10 The violation of this 
provision would constitute a grave sin, but the sacrament would 
be validly conferred.

784. It is also lawful for a priest who possesses an Apostolic in
duit with local specifications to confirm visitors in the territory 
assigned him, unless their own ordinaries have expressly forbid
den it.17 There can be question of the validity of the confirmation 
administered in contravention of this canon, but Coronata thinks 
it is conferred validly, though unlawfully.18

785. The obligation of administering confirmation. 1. A 
bishop is bound by the obligation of conferring this sacrament 
on his subjects when they properly and reasonably request it, 
especially at the time of his visitation of the diocese.10 Many 
authors think there is not even an obligation binding under pain 
of venial sin in virtue of which a bishop would be required to 
confer confirmation on a dying person who reasonably requested 
it; others think there is such an obligation, but they excuse the 
bishop in the case of a contagious disease or when there is some 
other inconvenience connected with the case.20 When the obliga
tion binds the bishop, it binds in justice by reason of his office. 
It is commonly admitted that if beyond five years a bishop denied 
his subjects the opportunity of receiving confirmation, he would 
commit a grave sin.21 Perhaps this view is influenced by the fact 
that the obligation binds at least on the occasion of the visitation 
of the diocese.22

2. The same obligation binds a priest possessed of an Apostolic
10 Ibid., § 2. 17 Can. 784.
18 Op. cit., I, no. 167. 10 Can. 785, § 1.
20 Coronata, (ibid., no. 169) and Cappello (ibid., no. 207) hold the strict view; 

Priimmer (op. cit., Ill, no. 158) and Noldin-Schmitt (Theologia moralis, III, no. 90) 
adhere to the milder view.

21 Cf. Cappello, loc. cit.; Coronata, loc. cit.; Vermeersch-Creusen, Epitome, II, 
no. 64; others would extend the time by as much as a hundred per cent. Cf. 
Priimmer, loc. cit.; Aertnys-Damen, Theologia moralis, II, no. 88.

22 S. C. C., deer. July 18, 1699 (Fontes, no. 2970).
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privilege in relation to those in whose favor the faculty has been 
granted.23 The violation of the obligation would, however, be a 
sin against justice only if the priest was entrusted by his office with 
the care of the souls of those persons whom the privilege was 
meant to favor.

3. When the ordinary is prevented by a lawful reason from 
confirming or when he lacks the power to confirm, he must, as far 
as he is able, at least within every five-year period, arrange for 
the administration of this sacrament to his subjects.  Though an 
excusing reason can be readily admitted in regard to this obliga
tion in view of the clause, “as far as he is able,’’ nevertheless the 
obligation as such seems to be a grave one. It binds all ordinaries, 
inclusive of the major superior in religious institutes, though in 
practice it is likely that the subjects of the latter have been con
firmed before they become his subjects.

24

25
4. If the ordinary is gravely negligent in reference to the ad

ministration of the sacrament of confirmation to his subjects, the 
provision of canon 274, 40, shall be observed,  i.e., the metropol
itan shall report the matter to the Holy See.

20

CHAPTER 11

The Subject of Confirmation

Canons 786-789

Division. Canon 786 specifies the requisites, on the part of the 
subject, for the valid and the lawful reception of confirmation; 
canon 787 treats of the obligation to receive it; canon 788 indi
cates the age at which it should be received; and canon 789 re
quires the presence at the first imposition of hands of all who

28 Can. 785, § 2. « Can. 785, § 3.
28 Cf. our commentary on can. 544, § 1.
26 Can. 785, § 4; cf. our commentary on can. 274, 4.*
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are to be confirmed and forbids their departure before the com
pletion of the ceremonies.

786. Qualifications for the valid and the lawful reception of 
confirmation. One who has not been washed with the waters of 
baptism cannot be validly confirmed; in addition, in order that 
anyone be lawfully and fruitfully confirmed he must be in the 
state of grace and, if he has reached the use of reason, sufficiently 
instructed.  The administration of confirmation to infants who 
have been baptized is valid. Indeed, it is also lawful in the case 
of those infants who are in danger of death and in the case of the 
insane who have never attained the use of reason and probably 
will never do so.

1

An implicit habitual intention suffices for the reception of this 
sacrament. Therefore, since a baptized adult can hardly be con
ceived as not wishing to receive in due time the sacraments in
stituted by Christ as a means of salvation, if such a person became 
insane, he could nevertheless receive this sacrament. If he has 
lucid intervals, or if there is hope of his recovery, the administra
tion of the sacrament should be postponed until the favorable op
portunity is presented.

The state of grace necessary can be recovered by an act of 
perfect contrition with the intention of going to confession. If 
the sacrament is received without the state of grace but in good 
faith, it is probable that sanctifying grace is imparted by the 
sacrament itself; if in bad faith, the sacrament is, of course, validly 
conferred and the character is imprinted, but the grace of the 
sacrament is received only when the soul recovers the state of 
grace.2

787. The obligation of receiving confirmation. Although this
1 Can. 786. It seems that a bishop cannot reinstate the ancient custom of re

quiring that the candidates for confirmation should be fasting; cf. Cappello, op. 
cit., I, 208, 210; Coronata, op. cit., I, no. 172.

2 Cf. Coronata, loc. cit.; Cappello, ibid., no. 210; Aertnys-Damen, op. cit., II, 
no. 89.
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sacrament is not absolutely necessary for salvation {necessitate 
medii), it is permitted to no one, when he has an opportunity to 
receive it, to pass it by; indeed, pastors shall see to it that the faith
ful shall receive it at the proper time.3 Refusal to receive the sacra
ment when no inconvenience is involved can hardly be anything 
but contempt of the sacrament, and this the common view regards 
as gravely sinful.4 The avoidance of grave scandal or of a special 
threat to one’s own salvation can also cause the precept to be a 
grave one.5

8 Can. 787.
4 Cf. Cappello, ibid., no. 211; Coronata, ibid., no. 173: Priimmer, op. cit., Ill, 

no. 161. 6 Priimmer, loc. cit.
0 Cf. our commentary on can. 974 (§ 1, i°) and 993 (i°). It must be received also 

before admission to a novitiate; cf. our commentary on can. 544, § 1.
7 Cf. our commentary on can. 1021, § 2. 8 Can. 788.
9 Code Commission, June 16, 1931 (/IAS, XXIII, 353). Local ordinaries cannot 

forbid by general mandate the administering of confirmation to children under 
the age of ten years; Code Commission, March 26, 1952 (AAS, XL1V, 496).

Confirmation must be received before admission to the clerical 
state,® and, if this is possible without serious inconvenience, be
fore marriage.7

788. The age for the reception of confirmation. Although the 
administration of the sacrament of confirmation should prefer
ably be postponed in the Latin Church till about the seventh year 
of age, nevertheless it can be conferred before that age if the infant 
is in danger of death or if its administration seems to the minister 
justified for good and serious reasons.   It is only in the cases men
tioned in this canon that confirmation can be conferred in the 
Latin Church before the subject attains the age of seven years.® 
Where a contrary custom prevails without the justification of the 
good and serious reasons required by canon 788, the faithful are 
to be instructed on what the law of the Church requires. On the 
other hand, it is more conformable to the nature and the effects 
of confirmation that it should be received before the subject is 
admitted to first Holy Communion. But one who was admitted 
to first Holy Communion prior to the reception of confirmation, 

89
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because of the lack of opportunity to receive the latter sacrament 
in due time, should not for that reason be prevented from fre
quenting the Holy Eucharist.10

789. The obligation to participate in the complete rite. If 
there are many persons to be confirmed at the same time, they 
shall be present for the first imposition or extension of hands, 
and they shall not depart until the rite has been completed.  As 
the ceremonies involved do not affect the substance of the sacra
ment, the violation of the precept of this canon does not invalidate 
the reception of the sacrament.

11

12

chapter in
The Time and the Place for the Conferring 

of Confirmation

Canons 790-792

Division. Canon 790 speaks of the time for the conferring of 
this sacrament; canon 791, of the place; canon 792 deals with the 
bishop’s right to confer it in exempt places.

790. The time for the conferring of confirmation. This sacra
ment can be conferred at any time; it is most fitting, however, that 
it should be administered in the week of Pentecost.1

791. The place for the conferring of confirmation. Although 
the appropriate place for the conferring of confirmation is a 
church, nevertheless, for a reason which the minister shall deem 
good and sufficient, this sacrament may be conferred in any other 
worthy place.2 It is a grave sin to administer confirmation in an 
unworthy place without a serious justifying reason; otherwise 
violation of canon 791 would not exceed a venial sin.3

10 S. C. de Sacramentis, resp. June 30, 1932 (AAS, XXIV, 271; Bouscaren, op. 
cit., I, 348 f.).  Can. 789.  Cf. Coronata, op. cit., I, no. 172.11 12

1 Can. 790. There is no precept in this canon; it contains a counsel, as does die 
Pontificale Romanum when it commends fasting on the part of the recipient.

2 Can. 791. «Cf. Cappello, op. cit., I, no. 220; Coronata, op. cit., I, no. 176.
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792. The bishop’s right in exempt places. Within the limits 
of his diocese, a bishop has the right to administer confirmation 
even in exempt places,4 inclusive of the churches of regulars.5

CHAPTER rv

The Sponsors

Canons 793-797
Division. Canon 793 requires the use of sponsors in confirma

tion, and canon 794 indicates their number. Canon 795 specifies 
the qualifications for the sponsor’s valid action; canon 796, for 
his lawful action. Canon 797 regulates the extent of spiritual 
relationship arising from confirmation.

793. The obligation of using a sponsor. Because of the very 
ancient usage of the Church, if it is possible to obtain one, a spon
sor must be used in the administration of confirmation.1 It is more 
commonly held that a grave obligation is thus imposed,2 though 
Cappello 3 and Coronata 4 think that a grave obligation is not 
apparent from the text of this canon.

794. The number of sponsors. 1. A sponsor should stand for 
only one person to be confirmed or at the most for two, unless 
another arrangement seems to the minister warranted by a justi
fying reason.

2. Moreover, there shall be no more than one sponsor for each 
person to be confirmed.5 If there are many to be confirmed, one 
and the same sponsor cannot stand for all.0 Nor can the practice 
of using two male sponsors for the boys and two female sponsors 
for the girls be accepted as a general one. The II Plenary Council

4 Can. 792.
8Cf. Benedict XIV, const. “Firmandis,” Nov. 6, 1744, §6 (Fontes, no. 349).
1 Can. 793.
2 Cf. Priimmer, op. cit., Ill, no. 163; Augustine, op. cit., IV, on can. 793.
8 Op. cit., I, no. 214. 4 Op. cit., I, no. 177. 8 Can. 794, §§ i, 2.
6 S. C. S. Off., litt. June 16, 1884 (Fontes, no. 1087).
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of Baltimore permitted it, but only in a case of necessity.7 The de
vice of naming two sponsors as proxies for the others seems an 
unwarranted evasion of the law.

It would involve a serious sin, according to the authors, to use 
more than one sponsor for a given subject.8

795. The qualification required for valid action. In order 
that a person may be a sponsor it is required:

10 That he shall himself be confirmed, possessed of the use of 
reason and of the intention to discharge that function;

2° That he shall not belong to a heretical or a schismatic sect 
or be burdened by a declaratory or condemnatory sentence im
posing any of the penalties enumerated in canon 765, 20;

30 That he shall not be the father, the mother, or the spouse 
of the person to be confirmed;

40 That he shall be designated by the person to be confirmed, 
or the latter’s parents or guardians or, if these are not available or 
refuse to act, by the minister or the pastor;

50 That he shall himself or by proxy physically touch the per
son being confirmed in the very act of confirmation.0 The re
quirements of this canon are the same as those of canon 765 with 
regard to the qualifications required that one may act validly as 
sponsor at baptism, with the exception that the sponsor at con
firmation must be not only baptized but also confirmed.10

The sponsor is required to place his right hand on the right 
shoulder of the person confirmed.11

To act as sponsor, a bishop must appoint a proxy for the act of 
touching the confirmed.12 A priest who confers this sacrament

7 S. C. S. Off., litt. Nov. 26, 1873 (Fontes, no. 1027); litt. June 16, 1884 (Fontes, 
no. 1087). Cf. II Plcn. Council of Baltimore, Acta, n. 253; Augustine, op. cit., IV, 
on can. 794; Pontificate Rom. tit. De confirmandis.

8 Cf. Coronata, loc. cit.; Cappello, loc. cit. In the fourth edition of the latter 
work Cappello holds that the opinion is more probable which regards as only a 
venial sin the use of more than one sponsor for a given subject.

• Can. 795, i°-5°. 10 Cf. our commentary on can. 765.
11 S. C. S. Oft., deer. Dec. 11, 1850, ad 13 (Fontes, no. 913).
1  S. R. C., deer. July 14, 1873, ad III (Decreta authentica, no. 3305).2
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is not permitted to be the sponsor of a person he confirms, not even 
through a proxy.13

796. The qualifications for lawful action. That a person may 
be lawfully admitted to the function of sponsor it is required:

10 That he shall not be the same sponsor as the one used at 
baptism, unless a justifying reason, in the judgment of the min
ister, argues for the contrary or confirmation is lawfully conferred 
immediately after baptism;

2 0 That he shall be of the same sex as the person confirmed, un
less, in individual cases, the contrary shall seem to the minister to 
be justified by a solid reason;

30 That in addition the provisions of canon 766 shall be ob
served.14

The bishop should gradually remove a custom of using the 
same sponsor in baptism and confirmation,15 as well as the custom 
of using a sponsor under fourteen years of age.16

797. Resulting spiritual relationship and its consequences. 
There arises also from valid confirmation the bond of spiritual 
relationship between the person confirmed and the sponsor, as 
a consequence of which the sponsor is bound by an obligation to 
regard the confirmed person as perpetually entrusted to his con
cern and to provide for his Christian education.17

The spiritual relationship arising from confirmation no longer 
constitutes a matrimonial impediment.18

chapter v

The Record and the Proof of Confirmation

Canons 798-800

Division. Canon 798 requires the recording in a special regis- 
18 S. C. de Prop. Fide, Sept. 21, 1843 (Coll. S. C. P. F., no. 969).
14 Can. 796, 1 °-30. i  S. C. C., deer. Feb. 16, 1884 (Coll. S. C. P. F., no. 1612).*
10 S. R. C., deer. Aug. 23, 1713 (Coll. S. C. P. F., no. 284). k Can. 797.
18 Cf. our commentary on can. 107g.
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ter of the data concerning the conferring of confirmation; canon 
799 imposes the obligation of notifying the pastor of the person 
confirmed; and canon 800 deals with the method of proving that 
confirmation was conferred.

798. The recording of the fact of confirmation. The pastor 
shall record in a special book, in addition to the notation he is 
required to make in the baptismal register in accordance with 
canon 470, § 2, the names of the minister, of the persons con
firmed, of the latter’s parents and sponsors, and the date and the 
place of confirmation.1 The requirement of this canon imposes a 
grave obligation.2

799. The notification of the pastor. If the confirmed person’s 
own pastor was not present at the confirmation, the minister him
self or the latter’s delegate shall notify the pastor as soon as pos
sible of the administration of confirmation.3

This notification must always be sent to the pastor of the parish 
where baptism took place, even if a charitable institute should be 
withdrawn from the pastor’s jurisdiction and be entitled to keep 
its own register of confirmations. For the pastor is obliged to make 
a notation in the baptismal register in accordance with canon 470, 
§ 2.1 Of course, in the act of withdrawing the charitable institute 
from the pastor’s jurisdiction, the bishop could require that the 
chaplain should send notice of confirmation to both the confirmed 
person’s own pastor and to the pastor of the parish in which the 
confirmed person was baptized.5

800. The proof of confirmation. Provided that the interest of 
no one is prejudiced, to prove the fact of the conferring of con
firmation, the sworn testimony of one witness suffices, or that 
of the confirmed person himself, unless he was confirmed as an

1 Can. 798. The formula for the recording of these data prescribed by the Roman 
Ritual (tit. XII, c. 3 Forma describendi confirmatos) may be inserted once at the 
head of each page in accordance with the regulation of no. 223 of the II Plenary 
Council of Baltimore.

2 Cf. Cappello, op. cit., I, no. 221; Coronata, op. cit., I, no. 181.
8 Can. 799. 4 Cf. our commentary on can. 470, § 2.
8Cf. Coronata, op. cit., I, no. 181.
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infant.0 The sworn testimony of the confirmed person suffices 
even in the case of one who is about to be promoted to the clerical 
state.7

• Can. 800. As to the case in which other proof is n<* de<*,  <cf-_our commentary 
on can. 779. 7 S. c- C ’ Ma? 6' 1617 lFontes' no* 24<”)-
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TITLE III

The Holy Eucharist

Canons 801-869

Division. After an introductory canon (can. 801) defining the 
nature of the Holy Eucharist, this title deals with its topic in two 
chapters based on the Holy Eucharist’s twofold aspect, i.e., as 
sacrifice (can. 802—44) and as sacrament (can. 845—69).

801. The nature of the Holy Eucharist. In the Most Holy 
Eucharist under the appearances of bread and wine Christ our 
Lord Himself is contained, offered, received.1

CHAPTER I

The Holy Sacrifice of the Mass

Canons 802-844

Division. The chapter on the Holy Sacrifice of the Mass is di
vided into four articles, treating respectively of the celebrant 
(can. 802-13), the rites and ceremonies (can. 814-19), the time 
and the place for the celebration of Mass (can. 820-23), and Mass 
stipends (can. 824-44).

Preliminary concepts. A sacrifice is an external offering of 
something apparent to the senses, consisting in its destruction or 
modification, made to God by an authorized minister as a sign 
of God’s sovereign dominion.

1 Can. 801.
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Christ instituted the Holy Eucharist in such a way that it should 
be inseparably a sacrifice and a sacrament.2

The Council of Trent defined it as a matter of faith that the 
Holy Eucharist is a true sacrifice.3 The essence of the sacrifice 
consists, according to the common view, in the consecration of 
the bread and the wine, though for its completeness the Offertory 
and the Communion of the celebrant are required.4

The special fruit of the Sacrifice of the Mass possesses, accord
ing to the once practically unanimous view, an intensively and 
extensively infinite satisfactory value because of the infinite dig
nity of Christ who is at once victim and principal priest.5 But this 
view admits that the beneficiary of the satisfactory value of the 
special fruit of the Mass profits only to the extent of his own 
capacity and disposition.0

2 De Lugo, De venerabili Eucharistiae sacramento (Opera omnia, 7 vols., Venice, 
1718), disp. 19, sect. 8, no. 103.

3 Cone. Trident. (Sess. XXII, de sacrificio Missae, can. 1; Schroeder, Council of 
Trent, p. 149): ‘‘Si quis dixerit, in missa non offerri Deo verum et proprium 
sacrificium, aut quod offerri non sit aliud quam nobis Christum ad manducandum 
dari, anathema sit.” It is a relative sacrifice inasmuch as It represents the sacrifice 
of Calvary; but only die manner of offering is different from that of Calvary. Cone. 
Trident., sess. XXII, de sacrificio Missae, c. 2; Schroeder, op. cit., pp. 145 f.

♦Authors say that there is extrinsic probability in the view that the consecra
tion of either the bread or the wine constitutes at least inchoatively or incompletely 
die essence of the sacrifice; but they hesitate, when a stipend is involved, to exon
erate from the obligation of celebrating another Mass a priest who discovered that 
the wine used in the celebration of Mass was invalid matter. Cf. Coronata, De 
sacramentis, I, no. 189.

5Cf. St. Alphonsus, Theologia moralis, VI, no. 312. In later works, De caere
moniis Missae (p. 3) and De abusibus in accipiendis Missis (nos. 26-28), St. 
Alphonsus called the contrary view the more common; cf. notes in Theologia 
moralis, VI, no. 312. Cappello (De sacramentis, I, nos. 591 f.) and Aertnys-Damen 
(Theologia moralis, II, no. 185) hold for the finite satisfactory value of the special 
fruit of the Mass, i.e., in actu secundo, according to a limitation established by our 
Lord.

6 Coronata holds to this view; ibid., no. igi. He argues that no contrary proof 
can be offered from the prohibition against the acceptance of more than one 
stipend for a Mass, since the stipend is based on the daily sustenance needed by 
die celebrant and not on the satisfactory value of the special fruit of the Mass. 
Moreover, he contends, the offering of many Masses for the one soul is based on 
die fact that the Mass is offered as a suffrage and it cannot be known whether 
the suffrage was accepted or not.
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Besides the person or persons for whom the Mass is specially 
offered, the fruits of the Mass benefit the faithful at large and 
especially the faithful assisting at or serving the Mass (fructus 
generalis), and the celebrant (fructus specialissimus), and all 
authors admit that these are limitless. These fruits, like the spe
cial fruit, all involve three effects: impetratory, propitiatory, and 
satisfactory, produced infallibly and in virtue of the celebration 
of the Mass itself (ex opere operato). However, in their applica
tion they are limited as to measure, time, and manner, chiefly by 
the lack of proper disposition on the part of the recipient, though 
the will of God may also intervene to postpone them or to refuse 
them.7

Besides the benefits conferred by the Mass on men, it has two 
other effects, which should be called its principal effects: to thank 
God for His gifts (effectus eucharisticus) and to adore Him (ef
fectus latreuticus).8

ARTICLE I

The Priest Celebrant of the Sacrifice of the Mass

Canons 802-813

Division. The first canon of this article (can. 802) states that 
only a priest has the potver to celebrate Mass. Canon 803 restricts 
the lawfulness of concelebration. Canon 804 lays down norms for 
the permission given to visiting priests to celebrate Mass. Canon 
805 regulates the priest’s obligation to offer the Holy Sacrifice. 
Canon 806 determines when it is lawful to celebrate Mass more 
than once a day. Canon 807 provides the rule for the celebrant’s

7 Cf. Priimmer, Theologia moralis, III, no. 241; Coronata, loc. cit.; Cappello, 
op. cit., I, nos. 571, 30, 573-75. The propitiatory effect is not the remission of sin 
but the grace of conversion.

8 Cf. Cone. Trident., sess. XXII, de sacrificio Missae, cc. 2-4. There is meritorious 
effect produced by the personal action of the celebrant and by the personal action 
of the faithful assisting at the Mass or offering the stipend.

795



can. 802 THE SACRED CANONS

recovery of the state of grace. Canon 808 requires of the celebrant 
the observance of the Eucharistic fast. Canon 809 governs the ap
plication of the special fruit of the Mass. Canon 810 requires of 
the celebrant proper preparation for the celebration of Mass and 
proper thanksgiving afterward. Canon 811 deals with the habili
ments of the celebrant at the Holy Sacrifice. Canon 812 forbids 
the use of an assistant priest except in the case of prelates entitled 
to use pontifical insignia. Canon 813 imposes the obligation of 
obtaining the assistance of a server.

802. The priest as sole appointed celebrant. Only priests have 
the power to offer the Sacrifice of the Mass.1 The priest is the 
secondary minister offering the Sacrifice in the name of Christ, 
the principal minister.2 The power thus acquired by the priest 
at ordination inheres in the indelible character then received 
and is never lost.3

Should one not a priest attempt or pretend to say Mass, he 
would be automatically excommunicated, and the penalty would 
be reserved in a special manner (speciali modo) to the Holy See.4

803. The lawfulness of concelebration. It is not permitted to 
several priests to concelebrate except in the Mass of the ordination 
of priests and in the Mass of the consecration of bishops, in ac
cordance with the Roman Pontifical.*

804. Permission to visiting priests. 1. A priest who is not at
tached to the church in which he desires to celebrate Mass shall, 
unless it is certain that he has in the interval been guilty of some

1 Can. 802.
2 Cone. Trident, sess. XXII, de sacrificio Missae, c. 2; Schroeder, op. cit., 

PP- 145 f-
8 It is heretical to deny that an unworthy or even a degraded priest can validly 

consecrate and perfect the sacrifice; it is near heresy to aver that, though he can 
consecrate, he cannot perfect the sacrifice. It is true that he acts as a minister of 
the Church only when he is in good standing. Cf. Cappello, De sacramentis, I, 
no. 567. 4 Cf. can. 2322, § 1. He also becomes irregular; cf. can. 985, 70.

8 Can. 803. The exceptions noted are not really exceptions, because in the cases 
permitted only one sacrifice is offered, while in concelebration as once practiced in 
the West and as even now practiced in the East, there are as many sacrifices as 
there are priests concelebrating.
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offense which would require that he be excluded from the cele
bration of Mass, be permitted to celebrate Mass if he presents an 
authentic and still valid commendatory letter of his ordinary (if 
he is a secular) or of his superior (if he is a religious), or of the 
Sacred Congregation for the Oriental Church (if he belongs to an 
Oriental rite).

2. If he does not have these letters, but it is at once evident 
to the rector that he is worthy, he can be given permission; but if 
he is unknown to the rector, he can still receive permission once 
or twice, provided that he be attired in ecclesiastical garb, that 
he gains nothing on any title from the church for the celebration 
of Mass, and that he sets down in a special book his name, office, 
and diocese.

3. Special rules laid down in this matter by the local ordinary, 
consistent with the provisions of this canon, must be observed by 
all, even by exempt religious, except in giving permission to cele
brate to religious in a church of their own institute.0

If the visitor has commendatory letters properly signed and 
sealed, and they are unexpired, he cannot be refused permission, 
unless his guilt is proved. Moreover, the local ordinary cannot 
forbid the granting of this permission or make it dependent on 
letters issued by his own curia.7 Nor can the local ordinary forbk 
permission to be given once or twice even to a visitor who is no 
known to the rector.8 Thus there seems to be an abrogation of

0 Can. 804, §§ 1-3.
7 Wernz-Vidal (Ius canonicum, IV, no. 72) argue the contrary from the ruling 

of the Council of Trent (sess. XXIII, de ref., c. 16; Schroeder, Council of Trent, 
pp. 173 f.) and from Benedict XIV (De synodo dioecesana, lib. IX, c. 15, no. 5). 
However, Gasparri (Tractatus canonicus de sanctissima Eucharistia [2 vols., Paris: 
Dclhommc et Briguct, 1897], no. 373) denies such a right to the local ordinary. 
Hereafter this work of Gasparri will be cited as De Eucharistia. Cf. Cappello. 
ibid., no. 737; Coronata, ibid., no. 194. In the fourth edition Cappello explains 
that the local ordinary can require that the commendatory letters be presented 
as soon as possible (quam primum) to the chancery.

8 Proof of ordination is not required in this case; it is immaterial in any case 
arising under this canon, since it cannot supply the place of the letter required 
in § 1.
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the prohibition of no. 295 of the III Plenary Council which for
bids the granting of permission for the celebration of Mass even 
once to priests who come into the respective dioceses for the 
purpose of house-to-house collecting. Such permission can hardly 
be denied them before they have committed an overt act of col
lecting in contravention of the general or particular law.0

805. The obligation of celebrating Mass. All priests are bound 
by an obligation to celebrate Mass several times a year; the bishop 
and the religious superior shall, however, see to it that they cele
brate at least on Sundays and other holydays of obligation.  The 
obligation of celebrating Mass deriving from the very priesthood 
itself is a grave one, as Benedict XIV insisted.  There is therefore 
a grave obligation imposed in the first clause of canon 805.  The 
Sacred Congregation of the Council interpreted the obligation 
of the bishop imposed by the Council of Trent, analogous with the 
obligation imposed in canon 805, as requiring that he should

10

11
12

9 Special decrees have been issued by the Sacred Congregation for the Oriental 
Church in regard to permissions given priests of the Oriental rite when the latter 
go to regions outside Oriental districts for the purpose of collecting alms (Jan. 7, 
1930; AAS, XXII, 108; Bouscaren, The Canon Law Digest, I, 27-29), when they 
go to America or Australia for any purpose other than the spiritual care of the 
faithful of their own rite (Jan. 7, 1930; ASS, XXII, 106; Bouscaren, op. cit., I, 
24-26), and when they go to the named regions to care for the faithful of their 
own rite (Dec. 23, 1929; AAS, XXII [1930], 99; Bouscaren, op. cit., I, 17-24). 
These decrees provide for the direct notification by the Sacred Congregation of 
the local ordinary of the diocese to which the priest is going; without this notifica
tion, the letters possessed by the priest are of no avail in the diocese of his destina
tion, though they may be honored in the dioceses through which he passes on 
the way to his destination.  Can. 805.10

11 De sacrosancto Missae sacrificio (Rome, 1748), lib. Ill, c. 1, no. 10. Cf. Cone. 
Trident., sess. XXIII, de ref., c. 14; Schroeder, op. cit., p. 172 f.; St. Thomas, 
Summa theol., Illa, q.82, a. 10.

12Priimmer (Theologia moralis, III, n. 252) says it is almost the unanimous 
view of authors that the obligation is a grave one. The canon does not specify 
whether the gravity of the obligation arises intrinsically from the possession of the 
priesthood or extrinsically from the obligation of avoiding scandal or merely in 
virtue of the positive precept contained in the canon itself; authors continue, 
therefore, to debate concerning the ground on which the gravity of the obligation 
rests—cf. Coronata, De sacramentis, I, n. 195. The "several” times indicated in 
can. 805 is regarded as requiring celebration three or four times a year.
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exhort and admonish but not that he should issue precepts with 
penalties attached.13 This limitation of the bishop’s power pre
scinds from the needs of the faithful in respect to the celebration 
of the Holy Sacrifice.

806. Celebration more than once a day. 1. With the excep
tion of Christmas and All Souls’ Day, on which it is allowed to of
fer the Eucharistic Sacrifice three times, it is not permitted a 
priest to celebrate Mass oftener than once a day, except with an 
Apostolic indult or with power granted by the local ordinary.

2. The local ordinary cannot grant this power except when in 
his prudent judgment a notable part of the faithful, because of 
the scarcity of priests, could not hear Mass on a holyday of obliga
tion; and it is not in his power to permit the same priest to cele
brate more than two Masses.14

A stipend can be taken for only one of the Masses celebrated 
on All Souls’ Day; if two Masses are celebrated, the second is of
fered for the poor souls; if three Masses, the third is offered for 
the intention of the Roman Pontiff.15

The power to binate granted by the local ordinary in virtue of 
canon 806 is not a personal privilege but a concession based on 
need.10 A general rule to permit action by the local ordinary 
seems to require that twenty persons would miss Mass if he di 
not giant the faculty to binate.17

13 Cf. Pallottini, Collectio Omnium Conclusionum et Resolutionum quae apua 
Sacram Congregationem Cardinalium S. Concilii Tridentini Interpretum pro
dierunt ab eius institutione anno MDLX1V ad annum MDCCCLX, distinctis 
titulis alphabetico ordine per materias digesta (17 vols., Rome: Typis S. Con
gregationis dc Propaganda Fide, 1868-93), s-v* “Missa,” § VII, no. 39.

11 Can. 806, §§1,2. Violation of this law should be punished by the ordinary 
with temporary suspension from the celebration of Mass. Cf. can. 2321. The norms 
of the III Plenary Council of Baltimore (Acta, nos. 100-106) are in accord with 
can. 806.

16 Benedict XV, Aug. 10, 1915 (AAS, VII, 401); S. R. C., Feb. 28, 1917 (AAS, 
IX, 186).

10 Cf. Benedict XIV, ep. Declarasti, Mar. 16, 1746, § 21 (Fontes, no. 365).
17 Gasparri (De Eucharistia, nos. 387, 397) refers to a case in which the Sacred 

Congregation of the Council declared that, where a filial church was involved, 
a distance of one mile from the principal church sufficed, as to the distance, to
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In large parishes, the bishop can permit bination for the same 
church, if he deems it necessary to prevent a notable part of the 
faithful from missing Mass; but he cannot do this if it is possible 
to provide another priest or priests, with or without a stipend, to 
say the additional Mass or Masses.* 18 * However, it seems that he 
cannot compel a priest, not otherwise bound, to celebrate the 
additional Mass without a stipend.10

permit the pastor to say a second Mass there, and that the need of only five persons 
in that filial church sufficed as to the number of persons.

18 Benedict XIV, ep. Declarasti, Mar. 16, 1746, §§ 14 ff. (Fontes, no. 365).
10 Cf. Augustine, Commentary, IV, on can. 806, § 2; Coronata, op. cit., I, no. 197.
20 Cf. Coronata, loc. cit.; Cappello, op. cit., I, no. 733; Vermccrsch-Creuscn,

Epitome, II, no. 78. 21 Can. 807.
22Suarez, De sacramentis, pars 1, disp. 66, sect. 3; Gasparri, De Eucharistia, 

no. 442; Cappello, ibid., no. 488; Priimmer, op. cit., Ill, no. 192. The Council of 
Trent forbade under penalty of excommunication the teaching of the view of 
Cajctan, who held that the obligation of recovering the state of grace through 
confession was not a grave one. Cf. Cone. Trident., sess. XIII, de Eucharistia, can. 
11; Schroeder, op. cit., p. 80.

If a priest should become ill during the night and there is no 
other priest who can take his place, if the local ordinary cannot 
be reached, his permission can be presumed; but it seems that he 
should be subsequently informed of the fact of bination.20

807. The means of recovering the state of grace. No matter 
how contrite he may believe himself, a priest conscious of mortal 
sin dare not celebrate Mass without previous sacramental confes
sion; but if, lacking a confessor to whom he is obliged to confess 
and being at the same time obliged by necessity to celebrate, he 
then celebrates after having elicited an act of perfect contrition, 
he must go to confession as soon as possible.21

The more common view holds that the special precept of re
covering the state of grace through confession arises from the di
vine law.22 The obligation exists only when the celebrant is 
morally certain that he has committed a grave sin. He is excused 
from this obligation when he must celebrate Mass and there is 
present no confessor to whom he can make his confession. How
ever, even if a confessor is present, if there is available a grave 
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reason extrinsic to the confession itself, e.g., grave resulting scan
dal if the confessor is young and the penitent old and if the sin is 
specially revolting, he may be similarly excused.28

A justifying case of necessity would be that in which the cele
brant would give scandal or would lose his reputation if he failed 
to offer the Holy Sacrifice; another case of this sort would be that 
in which the people would be deprived of the opportunity of ful
filling their obligation of hearing Mass on a holyday of obliga
tion, if the priest involved is obliged by his office (ex officio) to 
provide them with this opportunity.24

The obligation of confessing as soon as possible after the cele
bration of Mass, when the state of grace has been recovered by an 
act of perfect contrition, is an obligation distinct from that of 
confessing before the celebration of Mass, but, though arising 
from ecclesiastical law, it is a grave obligation and not merely a 
counsel.25 This confession must be made within three days, even 
if the priest is not going to celebrate during that time; indeed, 
the obligation can require that the confession be made immedi
ately after Mass if a confessor is then available and it is foreseen 
that none will be later available within the three-day period.20

808. The Eucharistic fast. It is not permitted a priest to cele
brate unless he has observed the natural fast from midnight.27

The prescription of this canon has been superseded by the
23 Cf. Priimmer, op. cit., Ill, no. 193; Piscetta-Gennaro, Theologia moralis, V 

(Torino: Socicti Editrice Internazionale, 1927), no. 332, 2; the latter say that it 
is sometimes a greater burden to confess to a given confessor, e.g., to a nephew who 
is a young priest, than to make a journey of three hours to find an available con
fessor, and that all admit that the celebrant is excused from going to confession in 
the latter case; they argue that in this case the grave burden arises not intrinsically 
from the making of the confession as such, but from the making of the confession 
to a certain individual confessor.

24 Coronata, op. cit., I, no. 198. The desire to gain an indulgence through the 
celebration of Mass would not suffice.

25 S. C. S. Off., deer. Mar. 18, 1666, prop. 38, 39 damn. (Fontes, no. 735). Cf. 
Ballerini-Palmieri, Opus theologicum morale (3rd ed., 7 vols., Prati, 1898-1901), 
IV, no. 918.

28 Cf. Gasparri, op. cit., no. 449; Priimmer, Theologia moralis, III, no. 194.
27 Can. 808.
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regulations contained in the motu proprio of Pius XII dated 
March 19, I957-28 The motu proprio became effective March 
25, *957-  Accordingly, before Mass priests must abstain for three 
hours from solid food and alcoholic beverages, for one hour from 
non-alcoholic beverages. Water, even mineral, carbonated, or 
chemically purified, does not break the fast. Priests who are in
firm, even if not bedridden, may take beverages and that which is 
really and properly medicine, either in liquid or solid form, be
fore Mass without any time limit. The medicine is not excluded 
tvhen it contains alcohol. No special degree of sickness is re
quired. Another important provision is that priests must observe 
the fast according to the new rules for all Masses, even for Masses 
celebrated at midnight or in the first hours of the day. A priest 
who binates or trinates takes the ablutions only with water unless 
there is at least a three-hour interval between Masses, in which 
case he must use wine also. As to the ablutions in the Masses cele
brated one after the other on Christmas Day or on All Souls Day, 
the special rubrics must be observed.29

In 1874 the Holy Office replied that the need of the people to 
hear Mass did not justify the celebration of Mass by a priest who 
had not observed the fast.30 However, to avoid wonderment and 
scandal, authors excuse a priest and permit him to celebrate Mass 
even though he has broken his fast.31

809. The application of the special fruit of the Mass. It is per
mitted a priest to apply the Mass to all, both the living and the 
souls of the deceased detained by expiation in the fire of purga
tory, but with due observance of canon 2262, § 2, 20.32 The ap
plication of the Mass is an act of the will by which the priest

28 AAS, XLIX, 177. 2» Cf. our commentary on can. 858.
:i0S. C. S. Off., resol. Dec. 2, 1874 (Coll. S. C. P. F., no. 1425). Cf. Gasparri, 

op. cit., no. 435. Priimmer (op. cit., Ill, 201, 3), however, observes that the official 
attitude toward the Eucharistic fast is not so rigorous today as it was then.

31 Cf. Coronata, op. cit., I, no. 201; Priimmer, ibid., no. 201; Vermeersch-Creusen, 
Epitome, II, no. 79; Cappello (op. cit., I, no. 512) extends this concession for the 
same justifying reasons to days that are not days of obligation.

32 Can. 809.
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makes an intention to offer the Eucharistic Sacrifice for someone, 
with or without specifying the purpose for which the application 
is made, the beneficiary thereby deriving special impetratory, 
propitiatory, and satisfactory effects while, at the same time, adora
tion and thanksgiving are offered in his name.33 The power of the 
priest to make this application is clearly established from the 
condemnation of the proposition of the Synod of Pistoia stating 
the contrary.34 No priest can be hampered by any human author
ity in the valid exercise of this power. However, to exercise it 
lawfully he must abide by obligations arising from contract, from 
his office, from obedience, from charity, and from cognate sources. 
In accord with this principle, a priest who makes an application 
contrary to the command of his religious superior offends against 
obedience, but his application prevails over the intention of his 
superior.35 An intention once made and not revoked is required 
and suffices.30 In any event, the application must be made before 
the consecration of the chalice.37 If an actual intention is made 
contrary to the priest’s habitual intention without his adverting 
to the fact, the habitual intention can prevail, but one must ascer
tain whether it would have prevailed had he been aware of it. 
For instance, the intention to say the Gregorian Masses would pre
vail over an actual intention at variance with that intention made 
during the course of the Masses.38 The intention is definite 

33 Cappello, op. cit., I, no. 598; Coronata, op. cit., I, no. 202; Priimmer, op. cit., 
Ill, no. 245.

31 Pius VI, const. Auctorem fidei, Aug. 28, 1794, prop. 30 Synodi Pistorien., damn. 
(Fontes, no. 475); Denzinger-Bannwart-Umberg, Enchiridion, no. 1530. Cf. Cone. 
Trident., sess. XXIII, de ordine, c. 1; Schroeder, op. cit., p. 160.

35 This is the commonly accepted view. Cf. Coronata, ibid., no. 203; Priimmer, 
ibid., no. 246.

30 Cf. Gasparri, op. cit., no. 468. If a priest says Mass with no intention, it is 
thought that his habitual intention is to satisfy his obligations arising from justice 
and, if he is bound by none, to apply the benefits of the Mass to himself. Cf. 
Suarez, op. cit., pars 1, disp. 79, sect. 8, 9; Priimmer, loc. cit.; Coronata, loc. cit.

37 Ballerini-Palmieri, Opus theologicum morale, IV, nos. 1039 f.; Priimmer, 
ibid., no. 247; Cappello, ibid., no. 600.

38 Coronata, loc, cit.; Priimmer, ibid., no. 248. Gasparri (loc. cit.) permits this
803



can. 809 THE SACRED CANONS

enough for the application of the Mass if it is made special in any 
way, even though the end in view or the identity of the beneficiary 
is not known. Thus if the priest forgets which intentions he 
agreed to satisfy first, he may make the intention to satisfy first 
that which has the first claim in justice on him.30

only when the second intention is also a habitual intention, not when it is an actual 
intention. 80 Priimmer, ibid., no. 247.

40 Coronata, Institutiones, IV, no. 1775; Noldin-Schmitt, Theologia moralis, 
III, no. 178, 3.

41 Cappello, op. cit., I, nos. 618-20; Coronata, De sacramentis, I, no. 204. Prior 
to the Code many denied that the satisfactory fruits produced by the Mass itself 
(ex opere operato) could be validly and lawfully applied to those outside the 
Church; on the other hand, it was generally believed that the impctratory fruits 
could be applied to them, whether living or dead; cf. Vermeersch-Creusen, op. cit., 
II, no. 80; Coronata, loc. cit.

42 Mass cannot be said for the damned, though this principle has little applica
tion in practice since it cannot easily be known with certainty that any soul is 
damned. For the contrary reason, Mass cannot be said for those in heaven; but. 
again, except in the case of those whom the Church has declared Venerable, it 
cannot easily be known that a soul does not need the fruits of the Mass. Cf. 
Coronata, ibid., no. 204; Cappello, ibid., nos. 616 f.; Vermeersch-Creusen, loc. cit.; 
Priimmer, ibid., no. 249.

Canon 2262, § 2, 2°, permits the private application of Mass 
for excommunicated persons, living or dead, provided that there 
is no scandal; but in the case of one who must be avoided (vitan
dus), Mass can be offered for him only while he is still alive and 
for his conversion only. This restriction applies only to the ap
plication of the special fruit of the Mass. A priest may privately 
offer for anyone the fruit that is his own (specialissimus); but for 
this no stipend can be taken, unless it is clearly manifested to the 
donor that the usual benefits applied in return for a stipend will 
not accrue to him.* 40 On the other hand, the special fruit of the 
Mass can be privately applied for any worthy purpose, if there 
is no scandal, to excommunicates, inclusive of heretics, schismat
ics, apostates, and unbelievers, whether living or dead.41 To say 
Mass privately is to omit announcement of the intention and to 
prevent widespread knowledge of the application of the Mass for 
that end.42
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810. Preparation for and thanksgiving after Mass. A priest 
shall not fail to prepare himself for the offering of the Eucharistic 
Sacrifice by devout prayers and, after the Sacrifice, to give thanks 
to God for so great a blessing.  St. Alphonsus teaches that a priest 
cannot be excused from fault if he says Mass with no preparation 
at all.  On the other hand, there is no obligation to say the prayers 
set down in the Missal for the preparation for Mass and the 
thanksgiving after Mass, but any other prayers may be said.  

43

44

45*
811. The Mass vestments, i. The priest who is about to cele

brate Mass shall wear a cassock (vestem convenientem quae ad 
talos pertingat) as well as the sacred ornaments prescribed by the 
rubrics of his rite.  By “ornaments” canon 8i i means to include 
the vestments prescribed for the celebration of Mass: the amice, 
the alb, the cincture, the maniple, the stole, and the chasuble. 
It is a grave sin for one to celebrate Mass with none of these vest
ments; indeed, it is the more commonly held view that it is a grave 
sin to celebrate without the chasuble or the alb. On the contrary, 
to omit wearing at Mass the stole or the maniple or the cincture 
and the amice would constitute only a venial sin, and not even 
a venial sin in the presence of a serious justifying reason.  The 
amice and the alb must be made of linen;  the maniple, the stole, 
and the chasuble should be made of silk, though in churches of 
the poor, they may be made of a mixture of silk combined with 
linen, cotton, or wool, if the outside ply of cloth is silk, or a mix-

40

47
48

43 Can. 8io. Cf. II Plen. Council of Baltimore, Acta, nos. 355, 356.
44 Op, cit., VI, no. 410, dub. II. 45 Gasparri, op. cit., no. 452.
40 Can. 811, § 1. To celebrate Mass without shoes would be a venial sin, in the

absence of contempt. A priest must wear black shoes. The cassock of the priest 
is black; the bishop’s cassock, violet; the cardinal’s, red; and the pope’s, white.

47 To justify the celebration of Mass without any sacred vestment, the authors 
require an extremely grave reason, e.g., the need of a sacred host to be given a 
dying person as Holy Viaticum. Cf. Cappello, op. cit., I, no. 812; Coronata, 
op. cit., I, no. 207; Piscetta-Gennaro, Theologia moralis, V, 456 f. Indults permit
ting this have been given priests in Mexico and Russia; cf. Cappello, loc. cit.; Bous
caren, op. cit., II, 27 f.

48 Cf. S. R. C., deer. May 15, 1819 (pecreta authentica, no. 2600).
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cure of silk and moire.40 The more commonly accepted view holds 
that the obligation of blessing these vestments prior to use is a 
grave one.49 50 Bishops, local ordinaries, pastors, rectors, and reli
gious superiors can bless the vestments for their churches.51 The 
rubric regulating the color of the maniple, stole, and chasuble is 
obligatory under pain of venial sin;52 a justifying reason, there
fore, permits the wearing of one of the five colors other than the 
one prescribed.

49 Cf. S. R. C., deer. Mar. 23, 1882 (Decreta authentica, no. 3543); deer. Apr. 21. 
1893 (Decreta authentica, no. 3796).

50 To use the maniple without a blessing seems not to exceed a venial sin; cf.
Coronata, op. cit., I, no. 207. Some doubt whether there is an obligation to bless 
the cincture; cf. Gasparri, op. cit., no. 710.

61 Cf. can. 1304; cardinals are there given the right to bless vestments.
s2 Cappello, ibid., no. 811, c; Priimmer, op. cit., Ill, no. 298; Coronata, loc. cit.
68 Can. 811, § 2.
64 Cf. Bouscaren, op. cit., I, 182; cf. Gasparri, op. cit., no. 419; Cappello, op. cit., 

I, no. 724; Coronata, ibid., no. 208.
56 Coronata, loc. cit.; Gasparri, ibid., no. 421.
80 Can. 1378 permits those who hold a canonical degree of doctor to wear a 

ring. Titular and honorary protonotaries apostolic may wear the ring outside 
Mass but not during Mass; other protonotaries apostolic may wear it, by privilege, 
during Mass. Cf. Pius X, const. Inter multiplices, Feb. 21, 1905, nos. 4, 27, 28, 
31, 47-49, 70 (Fontes, no. 665). Pius XI, const. Ad incrementum, Aug. 15, 1934 
(AAS, XXVI, 497). 87 Gasparri, ibid., nos. 418, 422, 733.

2. A priest shall abstain from the use of the zucchetto and the 
ring, unless he is a cardinal, a bishop, or a blessed abbot, or unless 
an Apostolic indult permits him the use of them in the celebra
tion of Mass.53 The faculties of apostolic delegates sometimes al
low them to grant the privilege of wearing a wig during the cele
bration of Mass.54As to the wearing of a zucchetto on the part of 
a priest lacking the privilege to do so, if it occurs outside the 
Canon of the Mass, it seems to involve a venial sin; if it lasts dur
ing the entire Mass, a serious sin seems to be involved.55 56 Even 
those who are given by law the canonical right to wear a ring may 
not wear it during the celebration of Mass unless they are per
mitted to do so in virtue of canon 811, § 2.50 Gasparri says that 
bishops must wear the ring during Mass.57
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812. The assistant priest. Besides bishops and other prelates 
entitled to the use of the pontifical insignia, it is permitted to no 
priest to have an assistant priest for the mere reason of honor or 
solemnity.  It is tolerated that a newly ordained priest should 
have in his first solemn Mass the aid of a priest assisting at the 
Missal vested in cope but not wearing a stole and restricting his 
functions to the Missal.  Without the cope, a priest vested in 
surplice and assisting at the Missal may be used even in a chanted 
Mass. In the case of a private Mass, a priest so vested may be used 
in the Mass of a bishop.

58

50

60
813. The Mass server. 1. A priest shall not celebrate Mass 

without a server to assist him and to recite the responses.
2. The Mass server shall not be a woman unless a sound reason 

justifies it when a man is not available, and in that case the woman 
must recite the responses from a distance and she must not for any 
reason approach the altar.61 This precept imposes a grave obliga
tion, according to the common view. Exceptional cases are those 
in which Mass must be offered to provide a consecrated host to 
be administered to a dying person as Holy Viaticum, or to afford 
an opportunity to the people to satisfy their obligation of hearing 
Mass on holydays of obligation. Moreover, Mass may be finished, 
should the server be obliged to leave after it has been begun.02

88 Can. 812.
60 S. R. C., deer. Dec. i, 1882 (Decreta authentica, no. 3564).
00 He may also assist at a low Mass of protonotaries (exclusive of honorary and 

titular protonotaries); cf. nos. 10, 31, 49 of the const. Inter multiplices cited 
in footnote 56 just noted. He may also be used in the first private Masses of a 
newly ordained priest, at which custom may allow a stole. S. R. C. deer. June 11, 
1880, ad 7 (Decreta authentica, no. 3515); cf. Cappello, ibid., no. 742; Coronata, 
ibid., no. 209. 81 Can. 813, §§ 1, 2.

02 Cappello extends this case to the situation in which the priest is already 
vested, expecting the server who does not put in an appearance. Indeed, he 
admits as an exception the case in which it is impossible to obtain a server, and 
the priest wishes to celebrate Mass for any sound reason, even if it is only to 
satisfy his own devotion; Cappello, ibid., nos. 740 f. Coronata notes that this is to 
contradict the common doctrine that the obligation of having a server is a grave 
one; ibid., no. 210. An instruction of the Sacred Congregation of the Sacraments 
of Oct. 1, 1949, limits the exceptional cases to those given in the text above, adding
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Two servers may be used only if the low Mass has the character of 
publicity about it, e.g., Masses celebrated for the people on Sun
days and holydays. Two servers may also be used in the private 
Masses of cardinals and bishops.03

ARTICLE 11

The Rites and the Ceremonies of Mass

Canons 814-819

Division. The first four canons of this article deal with the 
bread and wine used in the Holy Sacrifice: canon 814 requires 
their use; canon 815 specifies the material of which they shall be 
made; canon 816 sets down the rules for the use of leavened and 
unleavened bread; and canon 817 forbids the consecration of 
either bread or wine without the consecration of the other. Canon 
818 imposes the obligation of an exact compliance with the ru
brics, and canon 819 indicates the language in which Mass is to be 
said.

814-815. The bread and the wine. The Holy Sacrifice of the 
Mass shall be offered with bread and wine, to the latter of which 
substances a very small portion of water has been added.1

815. 1. The bread must be made of wheat and must be so re
cently made that there is no danger that it has been corrupted.

2. The wine must be natural wine of the grape and not soured.2 
The bread must be made of wheat flour mixed with natural water 
and baked by fire.3 It is generally unlawful to use a host that was 
the case in which during a pestilence a priest would be compelled to abstain from 
celebrating Mass for a notable interval; The Jurist, X, 230 If.

63 Cf. Cappello, ibid., no. 740; Coronata, loc. cit.; Gasparri, ibid., no. 647.
1 Can. 814.
2 Can. 815, §§ 1, 2. Cf. II Plen. Council of Baltimore, Acta, nos. 372-73. In the 

latter of the two decrees the Council warned against port, madeira, sherry, and 
malaga, saying that these types are often artificially made.

3 Even a slight mixture of other kinds of flour renders the flour unlawful ma
terial, but not invalid material; so the mixture of a small quantity of some other
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baked more than a month before.* 4 5 White or red wine, strong or 
weak wine, is lawful material for the Sacrifice of the Mass, pro
vided it is extracted as natural juice from the grape and is fer
mented so as to contain from five to twenty per cent of alcohol; 
the use of grape juice immediately after extraction, provided it 
contains five per cent of alcohol, is lawful only in an urgent case 
in which properly fermented wine cannot be obtained?

liquid besides natural water. Cf. Gasparri, De Eucharistia, nos. 799, 801; Cappello, 
op. cit., I, nos. 268 f.; Coronata, op. cit., I, no. 211. A mass of flour cooked in 
water would be invalid material. Cf. Gasparri, ibid., no. 802; Priimmer, Theologia 
moralis, III, no. 170.

4 Cf. can. 1272; S. C. de Sacramentis, resp. Dec. 7, 1918 (AAS, XI, 8; Bouscaren, 
op. cit., I, 352 f.); S. C. de Sacramentis, instr. Mar. 26, 1929 (AAS, XXI, 631; 
Bouscaren, op. cit., I, 353-67).

5 Vermecrsch, op. cit.. Ill, no. 371; Noldin-Schmitt, op. cit., Ill, no. 109. In 
regions in which fresh grapes cannot be obtained, it is lawful to use wine made 
by adding water to raisins. Priimmer, ibid., no. 172; cf. S. C. S. Off., deer. July 22,
1706 (Fontes, no. 772); deer. May 7, 1879 (Fontes, no. 1062); Gasparri, ibid., 
no. 815.

0 Cf. Gasparri, ibid., nos. 820 f.; Priimmer, ibid., no. 173; Cappello, ibid., nos. 
293 ff.; Vcrmeersch, ibid., no. 373. T Cf. Vermeersch, ibid., no. 381, 2.

8 Should the priest himself doubt about the fulfillment of these requisites in 
regard to the hosts destined for distribution to the people, he cannot distribute 
them but he may either consume them prior to taking the ablutions or reserve
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The precept requiring the mixing of a very small portion of 
water with the wine is a grave one, though imposed, as seems 
more than probable, by ecclesiastical law. The water must be 
natural water. One drop suffices. If the amount of water added 
would amount to one-half the wine, the mixture would be doubt
fully valid and its use would not be lawful; if the added water 
amounted to an equal quantity with the wine, the mixture would, 
without any doubt, be invalid material.6

There is a grave obligation to place the material for consecra
tion on the extended corporal; though it is required to place it 
also on the altar stone, it is thought that this latter requirement 
does not impose a grave obligation.7 For the very validity of con
secration the material must be physically present before the priest 
and designated for consecration by his intention.8
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There exists a grave obligation for the priest to recite the full 
formula for the consecration of the chalice, but only the follow
ing words are required for the validity of the consecration: “Hie 
est calix sanguinis mei” * 9 The words of consecration must be 
recited by the celebrant so that at least the priest can hear them in 
their substantial entirety, with at least a virtual intention that they 
shall have their consecratory effect.10

them for consecration at another Mass; Vermeersch, ibid., no. 380. Noldin no 
longer permits the conditional re-consecration of them during the same Mass; 
Noldin-Schmitt, ibid., no. 118.

9 Cf. Gasparri, ibid., nos. 830 ff.; Priimmer, ibid., no. 178; Noldin-Schmitt, ibid., 
nos. ugff.; Cappello, ibid., nos. 309 ff.; Vermeersch, ibid., no. 382. St. Thomas 
held that the full form was required to be said for the valid consecration of the 
chalice; Summa theol., Illa, q.78, a. 3; cf. Vermeersch, loc. cit.

10 Cf. Aertnys-Damen, op. cit., II, no. 119. 11 Can. 816.
12Eugenius IV (in Cone. Florentin.), const. Laetentur coeli, July 6, 1439. §4

(Fontes, no. 51); Denzinger-Bannwart-Umberg, Enchiridion, no. 692. The Ar
menian and Maronite rites use unleavened bread, as does the Latin rite.

13 The Code thus makes untenable the pre-Code view permitting the contrary. 
Cf. Coronata, op. cit., I, no. 213; Cappello, op. cit., I, no. 282; Priimmer, op. cit.. 
Ill, no. 171.

14 Coronata, loc. cit. Coronata regards as wrong the view of Noldin that, even 
when it is necessary to obtain a sacred host to be used as Holy Viaticum, a priest 
may not use bread different from the kind required by his rite; cf. Noldin- 
Schmitt, op. cit., Ill, no. 107, 1. He cites Priimmer (loc. cit.) and Cappello (ibid., 
no. 281) as permitting it in this case as well as in the case when it is necessary 
to complete the Holy Sacrifice commenced by a priest of another rite.

816. Leavened and unleavened bread. According to his own 
rite, wherever he may celebrate Mass, a priest must use in offer
ing the Holy Sacrifice either leavened or unleavened bread.  The 
determination of which shall be used is a purely disciplinary 
question and it is a matter of faith to believe that valid consecra
tion is attainable whether leavened or unleavened bread is used.  
Even when visiting regions in which there are no churches of his 
own rite, a priest is still obliged to use the kind of bread required 
by his rite.  And the obligation is a grave one.

11

12

13 14
817. Separate consecration. It is a serious offense, even in a 

case of extreme need, to consecrate one of the species without the
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other, or even to consecrate both outside Mass.15 Both precepts of 
this canon impose a grave obligation. Indeed the consecration of 
one species is probably invalid if the priest excluded from his 
intention the consecration of the other, and the same should be 
said of the consecration of both species if it is not accompanied 
by the principal parts of the Mass.10 However, for the completion 
of the Sacrifice, the Missal itself permits the separate consecration 
of bread or of wine that is valid matter, if it is discovered between 
the consecration of the wine and the reception of consecrated 
wine by the priest at the Communion of the Mass that the bread 
or the wine just consecrated was not valid matter.17

818. The observance of the rubrics. Contrary to any existing 
custom, which is hereby condemned, a priest celebrating Mass 
must exactly and devoutly observe the rubrics of his ritual books, 
and he must guard against introducing on his own authority 
other ceremonies or prayers.18

It is commonly held that the rubies affecting the ceremonies 
that precede or follow the celebration of Mass are directive; those 
'which are preceptive impose an obligation binding under either 
mortal or venial sin, depending upon the importance of the 
ceremonies involved.10 The sinfulness of adding anything to them

15 Can. 817.
1G Cf. Coronata, ibid., nos. 214 f.; Cappello, ibid., nos. 264, 308.
17 De defectibus in celebratione Missarum occurrentibus, III, no. 5; IV, no. 4.
18 Can. 818. Priests of a subdivision of the Latin rite distinctive of a given 

region should use the Roman rite when they celebrate Mass in a church of this 
rite; cf. Gasparri, op. cit., no. 842; Cappello, ibid., no. 814. Except when they are 
assigned to the service of churches of the Ambrosian rite, priests of the Roman 
rite follow their own rite when they celebrate Mass in those churches, but on 
days of local solemn liturgical observance they shall conform to the color of 
vestment and to the proper of the Mass as in the Ambrosian calendar; S. R. C., 
deer. Jan. 10, 1902 (Decreta authentica, no. 4088); deer. Jan. 17, 1908 (Decreta 
authentica, no. 4209). In churches, public oratories, and primary semi-public 
oratories, the celebrant follows the calendar of the place; S. R. C., deer. Feb. 11, 
1910 (Decreta authentica, no. 4248).

10 Priimmer (op. cit., Ill, nos. 303 f.) does not admit that any of the rubrics of 
the Missal are merely directive. Cf. Gasparri, op. cit., no. 843; Cappello, op. cit., 
I, nos. 816, 818. Cf. II Plen. Council of Baltimore, Acta, nos. 357, 358, 363.
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is similarly determined.20 It is commonly held that to celebrate 
Mass in less than a quarter of an hour constitutes a grave sin.21 
The omission of an extraordinary prayer, even of the reading of 
the Passion, is commonly held not to exceed a venial sin, unless 
many such parts of the Mass are omitted on the same occasion.22 
The omission of a portion of the Mass that is not extraordinary 
constitutes for the most part a grave sin. This is especially true of 
the Canon of the Mass. It is admitted, however, that the following 
omissions would not exceed a venial sin: the Gloria, the Credo, 
commemorations, the Sequence, the Tract, the Gradual, the 
Oration, the secret prayer, the Postcommunion,23 or the prayers 
at the end of Mass. A sound justifying reason would, therefore, 
permit the omission of those portions just enumerated. The same 
may be said with regard to the individual gestures of the cele
brant; though the omission of them all would constitute a grave 
offense.24 In certain instances where the celebrant is unable to 
perform these gestures, he should be certain that his public cele
bration of Mass will not cause wonderment or distraction. Of 
course, if the incapacity amounts to an irregularity, an indult of 
the Holy See will be needed.25 If it is clear to the celebrant that he 
has omitted a notable part of the Mass, he should repeat it if it 
will not cause wonderment; indeed, he must repeat any portion 
on which the validity of the Mass depends.2®

20 If one intended to originate a new ceremony, the offense would be a grave 
one in any event. Cf. Cappello, ibid., no. 817; Gasparri, ibid., no. 846; Priimmer, 
ibid., no. 304.

21 Gasparri, ibid., no. 848; Cappello, ibid., no. 823. It is more commonly held 
that it is a venial sin to say a Mass contrary to the requirements of the calendar. 
Cf. Cappello, ibid., no. 830.

22 Cf. Priimmer, ibid., no. 304, 4; Noldin-Schmitt, op. cit., no. 211.
23 The omission of the Oration, the secret prayer, and the Postcommunion is 

held to constitute a grave offense. Cf. Cappello, ibid., no. 818. Even the omission 
of any one of these three is considered gravely sinful by Gasparri (ibid., no. 344).

24 Cf. Cappello, ibid., no. 819 a.
25 Cf. our commentary on can. 984, 20; cf. Coronata, op. cit., I, no. 221; Cap

pello, ibid., no. 81g.
26 Cf. Rubricae Missalis, De defectibus in celebratione Missarum occurrentibus, 

V, no. 2; Cappello, ibid., no. 820; Gasparri, ibid., nos. 839, 844.
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An inversion of the order of the commemorations is held not 
to be a mortal sin, though inversion of the order of the parts of 
the Mass seems in general to be a serious infraction of the rubrics. 
Interchange of portions of different propers of Masses is held not 
to exceed a venial sin, unless a serious disregard of symbolism 
should be involved, e.g., if the Introit of the Requiem Mass were 
substituted for the Introit of Easter Sunday. If the substitution 
involves the omission of any part of the Mass which cannot be 
omitted without grave sin, the fact of substitution is no excuse, 
e.g., if an extra oration were said in place of the Gospel.27

The mutilation of words or the telescoping of them does not 
exceed a venial sin, unless their sense is distorted in an important 
part of the Mass or the offense either proceeds from contempt or 
causes scandal.28

It is permitted to interrupt the Mass before the Offertory for 
a sound justifying reason, e.g., for the sermon at the end of the 
Gospel.20 A similar reason, e.g., the reception of the vows of 
religious, permits an interruption after the celebrant’s Com
munion. Between the Offertory and the Canon, only a serious 
reason permits interruption; and after the beginning of the 
Canon, only an extremely serious one.30 The same rule applies 
to the discontinuance of Mass.31

27 C£. Piscetta-Gennaro, Theologia moralis, V, nos. 478 f.
28 St. Alphonsus, op. cit., VI, no. 407; Cappello, ibid., no. 821.
20 The II Plenary Council of Baltimore (Acta, no. 364) ordered that the celebrant 

should not leave the altar except to comply with the rubrics or to deliver the 
sermon. Prayers ordered by the local ordinary were required to be said before or 
after Mass. It called the practice of leaving the altar to take up the collection a 
most abominable abuse (abusum turpissimum), injurious to the Church and its 
sacred ceremonies, causing shame and indignation to good Catholics, and pro
voking in non-Catholics derision and contempt. Therefore it ordered its extirpa
tion. This condemnation was repeated in the III Plenary Council of Baltimore 
(Acta, no. 293).

so A new offering must be made, if the interruption occurred between the 
Offertory and the Consecration and if it lasted more than an hour; for then 
Mass should be begun over, unless the interruption occurred after the Consecra
tion; in the latter case, the priest resumes at the point at which the interruption 
occurred. Cf. Cappello, ibid., no. 825; Gasparri, ibid., no. 847.

si It seems to be a probable view that it is a venial sin to discontinue the 
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But the divine law forbids that Mass be discontinued after the 
consecration of the bread and before the end of the priest’s Com
munion, and the obligation thus imposed is grave. If, therefore, 
during this interval the celebrant should become incapacitated, 
he must continue the Mass if, after an interval, he is able to 
do so, even though in the meantime he has broken his fast.32 
If he is not able to do so, there remains a grave obligation of 
completing the Mass through another priest, even one who is not 
fasting or one who is excommunicated, suspended, or irregular,33 
provided that he is available within an hour; but even if he is not 
available within that time, it is lawful to complete the Sacrifice 
even if his arrival is delayed beyond that interval.34 Should 
the celebrant become incapacitated in the midst of the conse
cration of the bread, there is no obligation to complete the 
Sacrifice. Should he become incapacitated in the midst of the con
secration of the wine, the priest who takes his place begins with 
the words immediately following the elevation of the sacred 
host.35 *

Mass between the Offertory and the Canon; cf. Piscetta-Gennaro, ibid., no. 495; 
Coronata, ibid., no. 223. Cappello holds that it is a serious offense to discontinue 
the Mass after the Offertory has been commenced or immediately after the priest’s 
Communion; ibid., no. 826.

a2 St. Alphonsus, op. cit., VI, no. 355; Cappello, ibid., no. 827, 5.
as Cf. Piscetta-Gennaro, ibid., no. 496.
84 Cf. Cappello, ibid., no. 82J, 4; Priimmer, ibid., no. 304.
35 Cf. Rubricae Missalis, De defectibus in celebratione Missae, X, no. 3.
so Cf. St. Alphonsus, op. cit., VI, no. 410, dub. V; Cappello, ibid., no. 822.
37 In regard to the words of Consecration, however, St. Alphonsus thinks it 

a grave sin if the celebrant does not make the words audible to himself, even 
though in fact they are externally pronounced. Ibid., no. 414; cf. Cappello, ibid., 
no. 829.

A voluntary distraction outside the Canon of the Mass or even 
a brief voluntary distraction within the Canon of the Mass does 
not, except at the consecration, exceed a venial sin.33 The use of 
the wrong tone of voice does not exceed a venial sin.37

As to the participation of the faithful in holy Mass, clear direc
tions are given in the instruction “on sacred music and liturgy” 
of September 3, 1958. There are various degrees of such partici-
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pation in both sung and low Masses. In the latter, the best degree 
of liturgical participation is achieved by the direct, word-for- 
word participation in Latin “together with the priest celebrant” 
when the rubrics allow it.38

819. The language o£ the liturgy. The Sacrifice of the Mass is 
required to be celebrated in the liturgical language of one’s 
respective rite as approved by the Church.  The Council of 
Trent condemned those who maintained that Mass was to be of
fered only in the vernacular.  The obligation imposed by this 
canon is a grave one.

30

40

article in

The Time and the Place for the Celebration of Mass 

Canons 820-823

Division. The first two canons of this article deal with the time, 
the others with the place for the celebration of Mass. Canon 820 
speaks of the days on which Mass may be celebrated; canon 821, 
of the hours. Canon 822 imposes the obligation of celebrating 
Mass on an altar or at least an altar stone. Canon 823 considers as 
places for the celebration of Mass, the churches of heretics and 
schismatics, the churches belonging to other rites, and altars re
served to the pope.

820. Days on which Mass can be celebrated. The Sacrifice of 
the Mass can be celebrated on all days except those that are ex
cluded by the priest’s own rite.  In the Latin rite Mass cannot 
be said on Good Friday, even though in a given region a holyday 
of obligation (imposed by particular law) should fall on that

1

L (1958), 630-63, nos. 22-34. Cf. our commentary on can. 1264.
80 Can. 819. The Oriental rites use the vernacular, usually an obsolete form of it.
10 Sess. XXII, de sacrificio Missae, can. 9; Schroeder, op. cit., p. 150.
1 Can. 820. During Lent the Orientals say Mass only on Saturdays and Sundays 

and on more solemn feast days; in the Ambrosian rite, Mass cannot be celebrated 
on the Fridays of Lent. On the weekdays of Lent the Oriental rite observes the 
Liturgy of the Presanctified. Cf. Gasparri, op. cit., nos. 68, 69.
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day; but authors permit the celebration of Mass to obtain a sacred 
host to be administered as Holy Viaticum. This they also admit 
on Holy Saturday and Holy Thursday, days on which a restriction 
is placed on the number and kind of Masses that may be cele
brated. as well as on the place in which they may be celebrated. 
“Private” Masses are not permitted on Holy Thursday and on 
Holy Saturday. But on Holy Thursday the local ordinary, where 
pastoral reasons so dictate, may permit one or two low Masses 
in individual churches or public oratories, and one low Mass in 
semi-public oratories.2

821. The hour for the celebration of Mass. 1. The beginning 
of Mass shall not take place earlier than one hour before dawn or 
later than one hour after noon.  To violate this precept by more 
than an hour is a grave sin.  In the public celebration of Mass, 
noon must be computed according to the time in common use, 
but any method of computation may be employed for the pri
vate celebration of Mass.  In regions in which there is no dawn, 
Mass is begun at an hour at which industrious persons of those 
districts arise for work.0 Ordinaries can dispense from the

3
4

5

2 S. R. C., Additiones et Declarationes circa ordinem Hebdomadae Sanctae in
stauratum, Feb. 1, 1957 (AAS, XLIX, 91 f.), no. g. The functions and connected 
Masses of the last three days of Holy Week (and of Palm Sunday) may be per
formed according to the solemn rite in any church or public or semi-public 
orator}' if sacred ministers are available. They may be performed in the same 
places, according to the simple rite, where sacred ministers are not available; 
but there must be at least three servers on Palm Sunday and Holy Thursday and 
at least four on Good Friday and Holy Saturday, and these servers must be duly 
instructed in what they are to do; ibid., nos. 1, 2.

3 Can. 821, §1. The hour’s grace at dawn and at noon is new with the Code 
but authors permitted a quarter hour’s grace at dawn; an additional quarter hour 
cannot be permitted since the promulgation of the Code. Cf. Cappello, ibid., 
no. 791.

* Many, op. cit., no. 20, 2, c. Priimmer (op. cit., Ill, no. 290) thinks violation by 
an hour to be gravely sinful; but Cappello believes that no violation of this pre
cept involves a grave sin in the case of a Mass privately celebrated and that any 
sound reason excuses from any sin in this case. Cf. Cappello, ibid., no. 79/).

5 Cf. our commentary on can. 33, § 1.
0 Cf. S. R. C., Sept. 18, 1634 (Decreta authentica, no. 614). This rule may be 

followed also if means fail for computing the varying hours at which dawn occurs 
at different times of the year.
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observance of this precept for a sound justifying reason.7 
On March 19, 1957, Pius XII decreed that “local ordinaries, 

excluding vicar generals who are not in possession of a special 
mandate, may permit Holy Mass to be celebrated every day after 
midday should the spiritual welfare of a considerable number of 
the faithful require it.” 8 * They may delegate this power.

7 Cappello, ibid., no. 795. Cf. our commentary on can. 613.
8 Motu proprio Sacram Communionem (AAS, XLIX, 177).
° But the Mass of the Chrism on Holy Thursday is to be celebrated in the

morning after Teree; S. R. C., Additiones et Declarationes of Feb. 1, 1957, no. 8.
Ibid., no. 19, a). 11 Ibid., no. 19, b). 12 Ibid., no. 15.

13 S. R. C., instruction, Nov. 16, 1955 (AAS, XLVII, 842), no. 20.
817

The new legislation for Holy Week requires that on Holy 
Thursday the Mass of the Lord’s Supper be celebrated in the 
evening at the most convenient time, but not before 4 p.m. nor 
after 9 p.m.,0 and that on Holy Saturday the Mass of the Easter 
Vigil be celebrated at a fitting hour, one which will permit the 
Mass to begin about midnight of the night between Holy Satur
day and Easter Sunday.10 However, for grave reasons of public 
and pastoral order and having taken into consideration the par
ticular circumstances of the faithful and the places, the local or
dinary may allow the celebration of the Mass (and the Vigil) to 
be anticipated but not before sundown.11 The same instruction 
states that on Good Friday the liturgical service is to begin about 
3 p.m., but, for some pastoral reason, it may begin at any time 
from noon to 9 p.m.12 On Holy Thursday and on the Paschal 
Vigil priests who have the care of two or more parishes may be 
permitted by the local ordinary to binate; but bination is not per
mitted in the same parish. The same provisions for bination on 
Holy Thursday and Holy Saturday apply for the repetition of 
the liturgical service of Good Friday. Priests who celebrate the 
Mass of the Easter Vigil at the proper hour, that is, after mid
night of the night between Saturday and Sunday, may also cele
brate Mass on Easter Sunday, and if they have the indult, they 
may celebrate twice or three times.13

2. On Christmas night only the conventual or the parochial
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Mass can be commenced at midnight, and no other without an 
Apostolic indult.

3. But in all religious houses and pious homes, if they have 
an oratory with the right of habitual reservation of the Most 
Blessed Eucharist, on Christmas night one priest can celebrate 
the three Masses of the liturgy or, observing the usual regulations, 
a single Mass, at which all present can satisfy their obligation of 
hearing Mass, and at which the priest can distribute Holy Com
munion to those who request it.  When it is allowed to begin 
Mass at midnight, it is not permissible to commence it earlier.  
It is doubtful whether the privilege of celebrating three Masses 
at midnight can be extended to the churches, as well as the pub
lic and semipublic oratories, of religious.10 It is also doubtful 
whether it can be extended to charitable institutions conducted 
by the state, by non-Catholic organizations, or even by Catholic 
lay organizations independently of ecclesiastical authority; one 
is inclined to think that it does not.

14
15

17
14 Can. 821, §§2, 3. Cf. S. R. C., deer. Sept. 18, 1781 (Decreta authentica, no. 

2520). Arguing from this decree, Augustine holds that in parish and conventual 
churches only one Mass can be celebrated at midnight on Christmas; but Cap
pello thinks that a sound justifying reason would be adequate to permit the cele
bration of three Masses; Cappello, ibid., no. 792. Cf. Augustine, op. cit., IV, on 
can. 821, § 2.

15 S. R. C., deer. May 11, 1878, ad 15 (Decreta authentica, no. 3448); deer. June 
2, 1883, ad 10 (Decreta authentica, no. 3576). The three Masses are not formally 
diverse actions which would permit the change of a method of computation of 
time after a given method had been adopted. Code Commission, May 29, 1947 
(The Jurist, VIII [1948], 105).

16 Before the promulgation of the Code, outsiders could not be permitted to 
assist at Mass in the oratories of religious at midnight on Christmas; at that time 
it was declared that the churches of religious did not share the privileges of their 
oratories in regard to the Masses said at this hour; cf. S. C. S. Off., Nov. 26, 1908 
(Fontes, no. 1285). It is held that since the Code the faithful can be admitted not 
only to the semi-public but also to the public oratories of religious at midnight 
Christmas and that if this is allowed, then it should also be permitted that reli
gious should enjoy the privilege in their churches, with the right to admit the 
faithful to them; cf. Vermeersch-Creusen, op. cit., II, no. 97; Cappello, ibid., no. 
793; Priimmer, ibid., no. 284. The quinquennial faculties of bishops in the United 
States authorize them to permit the three Masses, celebrated by one priest, in 
churches of religious not included in can. 821, § 3.

17 Cf. Vermeersch-Creusen, loc. cit; Augustine, loc. cit. The canonically accepted
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Cardinals and bishops may celebrate three Masses at midnight 
on Christmas, if they are not obliged to celebrate a Solemn Mass 
in the cathedral church. If they do not celebrate the Masses them
selves, they may permit the Masses to be celebrated in their pres
ence.18 *

notion of a pious house is one subject to ecclesiastical authority; if it is not 
subject, it may be charitable, but it is not pious. Augustine admits this, but makes 
a concession in favor of a house subject to religious as to spiritual administration.

is Cf. can. 239 (§ 1, 40), 349 (§ 1, i°).
10 Cf. Pius XI, litt. apost. Mar. 7, 1924 (AAS, XVI, 154; Bouscaren, op. cit., I, 

382 f.).
20 Cf. S. C. de Sacramentis, resp. Romana et aliarum, Apr. 22, 1924 (AAS, XVII

[1925], 100; Bouscaren, op. cit., I, 384). 21 Can. 822, § 1.
22 If was granted in favor of the bishops of Mexico for extraordinary cases; but 

then Mass was to be celebrated on a linen cloth which was to be blessed and then 
not used for any profane purpose; cf. Bouscaren, op. cit., II, 27 f.

23 Cf. can. 239, § 1, 7°. 24 Cf. can. 349, § 1, 1% 23 Cf. can. 323, § 1.
20 Cf. can. 294, § 1. 27 Cf. can. 315, § 1.
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If there is public adoration of the Blessed Sacrament all night 
during any Eucharistic Congress, one Mass may be said at mid
night, at which Holy Communion may be distributed. Priests 
who have been present may also celebrate Mass, at the conclusion 
of this midnight Mass or at one o’clock in the morning.10 On other 
extraordinary occasions, if there occurs three hours of adoration, 
the Sacred Congregation of the Sacraments may be asked for per
mission to begin Mass a half hour after midnight.20

822. The place in which Mass may be celebrated. 1. Mass 
must be celebrated on a consecrated altar and in a church or 
oratory consecrated or blessed according to law, without prej
udice to the provision of canon 1196.  Both the obligations im
posed by this canon are grave obligations. Indeed, a dispensation 
from the obligation of celebrating Mass on a consecrated altar is 
seldom granted.  The law itself relaxes the obligation of cele
brating Mass in a consecrated or blessed church or oratory in favor 
of cardinals,  bishops,  abbots mtllius and prelates nullius,  
vicars apostolic and prefects apostolic,  and permanent apostolic 
administrators.

21

22

23 24 25
26

27
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2. The privilege of the portable altar is granted only by law or 

by an indult of the Apostolic See.
3. This privilege is to be understood as accompanied by the 

right of celebrating Mass anywhere on a consecrated stone in a 
proper and fitting place, but not aboard ship.

4. The local ordinary or, in the case of a house belonging to 
an exempt religious institute, the major superior, can grant per
mission for the celebration of Mass on a consecrated stone outside 
a church or oratory in a proper place, but not in a bedroom, pro
vided a sound justifying reason warrants it in some extraordinary 
individual case.  The essence of the privilege of the portable 
altar is the authorization to celebrate Mass outside a church or 
oratory; in this, it is more extensive than the privilege of a private 
oratory.  There seems to be no longer any restriction as to the 
place in which the privilege of the portable altar may be used, pro
vided it be fitting and proper,  except aboard ship. The faculty 
to celebrate Mass aboard ship is not included in the privilege of 
the portable altar as such. It cannot be granted by the local ordi
nary of the priest or by the bishop of the port from which the ves
sel departs.  The faculties of apostolic delegates authorize them 
to grant this permission.  Cappello says in effect that on large 
steamers enjoying the right of habitually reserving the Blessed 
Sacrament, the restriction of canon 822, § 3, does not apply, inas
much as the purpose of the restriction is already otherwise ac-

28

29

30

31
32

28 Can. 822, §§ 2-4. Many thinks all mendicant regulars enjoy the privilege by
communication; op. cit., no. 2, 6°. 20 Cf. can. 1195, §§ 1, 2.

30 Prior to the Code authors said it could not be used underground or in the 
open air. C£. Gasparri, op. cit., no. 272; Cappello, op. cit., I, no. 759. An instruction 
governing petitions for the favor of the privileged altar was issued by the Sacred 
Congregation of the Sacraments on Oct. 1, 1949; cf. The Jurist, X, 224 If.

31 S. R. C., deer. Mar. 4, 1901 (Fontes, no. 6309). Cf. Gasparri, ibid., no. 277; 
Many, op. cit., no. 12.

82 Cf. e.g., the faculties of the apostolic delegate to the United States in Bous
caren, op. cit., I, 182. During the Holy Year, 1950, in virtue of an indult issued 
by the Sacred Congregation of the Sacraments, ordinaries in the United States 
could give permission to their subjects for the celebration of Mass aboard ship on 
their journey to and from the Holy City; cf. The Jurist, X, 213, 214.
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complished. Even in the absence of an oratory aboard ships of 
this kind, he would permit the celebration of Mass by a priest 
enjoying the privilege of the portable altar.33 As to the celebration 
of Mass on trains, Coronata says that he himself frequently cele
brated Mass on hospital trains.34

The authority given ordinaries in canon 822, § 4, must be 
restrictively interpreted.35 For that reason, in connection with a 
reply concerning the celebration of Mass in the presence of a 
corpse, the Sacred Congregation of the Sacraments published the 
annotations of its consultors, in which it is declared that the decree 
of the Sacred Congregation of Rites of April 3, 1894, is abro
gated.30 However, the response which these annotations accom
panied allowed the ordinary to permit three Masses in the home 
of the deceased in the presence of his corpse, on the occasion of 
the death of a resident bishop, of a local ordinary, of one who 
has an Apostolic privilege, or of one who belonged to an outstand
ing family and who was distinguished for his public service or for 
unusual generosity to the poor, provided that the required fu
neral services be held in the church.37 The annotations interpreted 
the context of canon 822, § 4, as requiring a case of moral neces
sity before the ordinary can grant the permission involved.38

33 Cf. Cappello, ibid,, no. 753.
a*  Coronata, De sacramentis, I, no. 257, p. 228, footnote 6; Cappello, ibid., no. 

753» 5*  As to the celebration of Mass on aircraft, permission was granted through 
the apostolic nuncio in Germany in 1936 permitting the celebration of Mass on 
the Hindenburg; cf. Bouscaren, The Canon Law Digest, II, 203 f. Cf. Vermeersch- 
Creusen, Epitome, II, no. 101.

33 Code Commission, Oct. 16, 1919, no. 12 (AAS, XI, 478; Bouscaren, The Canon 
Law Digest, I, 384 f.).

30 Decreta authentica, no. 3822. That decree permitted throughout the morning 
Masses in the great hall of the bishop's palace in the presence of the corpse of the 
latter.

37 S. C. de Sacramentis, resp. Romana et aliarum, May 3, 1926 (AAS, XVIII, 
388; Bouscaren, The Canon Law Digest, I, 386-90). Cf. II Plen. Council of Balti
more, Acta, no. 362.

38 Prior to the Code authors enumerated the cases in which the bishop could 
grant the permission. Among them were the following: when the church is de
stroyed and there is no other church to serve the faithful while rebuilding goes on; 
when an extraordinary observance attracts a greater number of people than the
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823. Specific restrictions regarding the place for the celebra

tion of Mass. 1. It is not lawful to celebrate Mass in the church 
of heretics or of schismatics even though it was once properly con
secrated or blessed.39

2. When an altar of his own rite is not available, a priest may, 
using his own rite, celebrate Mass on a consecrated altar of an
other Catholic rite, but not on the antimensia of the Greeks.40 
The obligation of celebrating Mass on an altar of one’s own rite 
is a grave one.41 In a case of need, priests of the Latin rite may 
celebrate Mass on the stone altars of the Greek rite but not on 
their antimensia. 2*

3. No one shall celebrate Mass on papal altars without an 
Apostolic indult43 obtained for each individual case.

ARTICLE iv

Mass Stipends

Canons 824-844

Division. Canons 824 f. indicate the limits within which sti
pends may be lawfully taken. Canon 826 specifies stipends on

church can sen e; at the time of an epidemic when the people cannot go to church 
because of the danger of spreading the disease.

3GThe Holy See has replied more than once that it is preferable to use the 
privilege of the portable altar than to celebrate Mass even on rescired altars in 
churches of heretics or schismatics. Cf. Gasparri, op. cit., no. 279; Augustine, 
op. cit., IV, on can. 823, § 1. 40 Can. 823, § 2.

41 Cf. Cappello, ibid., no. 766.
42Antimensia are cloths used by priests of the Greek rite for the celebration 

of Mass; they are not used by bishops of that rite. The fact that in that rite only 
one altar is consecrated seems to have given rise to the use of these cloths. They 
are blessed when a church is consecrated. Cf. Gasparri, ibid., no. 290; Cappello, 
loc. cit. Exceptionally, the Holy See may permit priests of the Latin rite to say 
Mass on a linen cloth, as in the faculties granted the Mexican hierarchy; cf. Bous
caren, op. cit., II, 28.

43 Can. 823, § 3. The principal altar in each of the four major basilicas of Rome 
is a papal altar, and the celebrant faces the people while saying Mass there. There 
are also papal altars in churches outside Rome.
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the basis of their source. Canon 827 requires that every semblance 
of trade be removed from the acceptance of stipends. Canon 828 
imposes the obligation of celebrating Mass for every stipend re
ceived, and canon 829 affirms the continuance of the obligation 
even should the stipend be lost. Canon 830 provides a rule for 
determining the number of Masses to be celebrated for a lump 
sum. Canon 831 offers the norms for ascertaining the customary 
stipend in a given region, and canon 832 restricts the celebrant 
to the acceptance of this stipend. Canon 833 notes the necessity of 
observing the circumstances under which the donor wished the 
Mass to be offered, and canon 834 makes special reference in this 
regard to the time when the Mass must be celebrated. Canons 
835-41 deal with the stipends for Masses which a priest cannot 
celebrate himself. Canon 842 imposes on superiors the obligation 
of vigilance with regard to the celebration of Masses for which 
stipends have been given their subordinates. Canons 843 f. re
quire proper recording of the receipt and the satisfaction of the 
obligations imposed by Mass stipends.

824-825. The limits within which Mass stipends may be law
fully taken. 1. According to the traditional and approved usage 
of the Church, it is permitted to every priest celebrating and ap
plying a Mass to accept a stipend.1 The Mass stipend is a source 
of support for the priest; it does not constitute simony when ac
cepted, even by a wealthy priest, in this light and not as if the 
priest would not offer the Mass if the stipend were not forthcom
ing.2 Authors hold that there arises between the donor of the 
stipend and the priest accepting it an innominate contract, do 
ut facias, and it is the more common view that, unless the stipend 
amounts to only a token offering, the obligation binding the 

1 Can. 824, § 1. The custom of making offerings at Mass is most ancient; that 
of offering a stipend existed as early as the eighth century and became universal 
in the twelfth. Cf. Gasparri, op. cit., nos. 535 f.; Many, op. cit., nos. 36 ff.; Cap
pello, op. cit., I, nos. 660 f.

2 Cf. Gasparri, ibid., nos. 541 ff.; Cappello, ibid., nos. 662-64. Only if the stipend 
would be regarded as the price of the Mass would simony be involved.
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priest to say the Mass is a grave one and that the obligation of 
making restitution, if the Mass has not been said at the time when 
it was desired, is also a grave one.3

3 Gasparri (ibid., no. 584) holds that this is certain as to the obligation of cele
brating die Mass; cf. Vermeersch, op. cit., Ill, no. 298.

4 Can. 824, § 2. This is a confirmation of a very ancient practice forbidding a
stipend for a second Mass. Cf. Many, ibid., no. 58, contra. The III Plen. Council 
of Baltimore devotes an entire chapter to the norms relating to bination (Acta, 
nos. 100-107). Decree no. 105 forbids the indirect acceptance of a stipend for the 
second Mass. 5 Cf. Gasparri, ibid., no. 546; Coronata, op. cit., I, no. 260.

6 Cf. Gasparri, loc. cit.; Coronata, loc. cit.
7 Cf. Coronata, loc. cit. In 1915 the Sacred Congregation of the Council forbade 

the use of extrinsic claims in relation to the second and third Masses of All Souls’ 
Day, but this was overruled by the Code Commission in 1923; S. C. C., deer. Oct. 
15» 1915, HI (AAS, VII, 480); Code Commission, Dec. 13, 1923 (AAS, XVI [1924], 
116; Bouscaren, op. cit., I, 395). The mere necessity of binating does not constitute 
an extrinsic claim for a pastor. Cf. S. C. C., Dioecesium X, Eleemosynae Missarum 
binatarum, Nov. 13 and 18, 1937 (AAS, XXX [1938], 101; Bouscaren, op. cit., II, 
204-206).

2. If a priest celebrates Mass more than once a day and applies 
one Mass under an obligation of justice, except on Christmas, 
he cannot take a stipend for another Mass but only some compen
sation based on a claim extrinsic 4 to the application of the Mass. 
It is not simoniacal to accept three stipends on Christmas, since 
this is permitted by law for the same reason that the taking of a 
stipend for one Mass is permitted on other days, i.e., the support 
of the priest; relative to the annual requirements of the priest, 
even three stipends once a year is not exorbitant.5 A grave sin 
of disobedience is involved in the violation of this prohibition. It 
seems, however, that if the second Mass is said for the second 
stipend no injustice is committed and no burden of restitution is 
imposed.6 Stipends may be accepted for both the Paschal Vigil 
Mass and the Easter morning Mass. Extrinsic claims justifying 
compensation would be, e.g., the hour at which the second Mass 
would be celebrated, the inconvenience of a journey for the pur
pose of celebrating the second Mass, and the fact that the Mass 
was a High Mass rather than a Low Mass.7

An indult is sometimes granted in virtue of which ordinaries
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may permit for a serious reason the acceptance of a stipend for a 
second Mass.8 Similarly an indult is also granted permitting ordi
naries to allow a stipend to be taken for a second Mass, on condi
tion that this stipend is given to some educational or charitable 
institution, e.g., the diocesan seminary.9

825. It is never permitted:
i° To apply a Mass for the intention of one who will in the 

future offer a stipend and request the application of the Mass but 
who has not yet made the request, and then to retain the stipend 
given for the Mass previously applied;

2° To receive a stipend for a Mass which must be applied in 
virtue of another obligation;

30 To accept two stipends for the application of one Mass;
40 To take one stipend for the celebration of the Mass and 

another for the application of the same Mass, unless there can be 
no doubt that one stipend was given for the celebration without 
the application.10 A violation of canon 825, 2°-4°, constitutes a 
sin against justice and the obligation of restitution arises from 
justice and is a grave one. In regard to canon 825, 1 °, some authors

s Cf. S. C. de Prop. Fide, deer. May 24, 1870 (Fontes, no. 4877).
0 In that case the local ordinary can take the stipend for the benefit of the in

stitution and require priests celebrating a second Mass to apply it for his inten
tion; cf. S. C. C., resol. May 9, 1920 (AAS, XII, 536; Bouscaren, op. cit., I, 393). 
If the celebrant receives this stipend himself, he must turn it over to the curia, 
but the bishop may permit him to retain an amount based on any extrinsic claim, 
on a parochial right to perquisites, or on an additional offering made as a per
sonal favor to the priest. Moreover, if the stipends involved have the character of 
founded Masses, i.e., if a lump sum is assigned for all the Masses (ad instar 
manualium), only the diocesan stipend must be allocated to the institution; but 
a diocesan statute cannot be sustained if it makes a general ruling that priests 
must allocate to the institution only the usual diocesan stipend. Cf. S. C. C., 
Paderbornen., Nov. 10, 1917 (AAS, X [1918], 368; Bouscaren, op. cit., I, 400 f.); 
S. C. C., resol. May 9, 1920 (AAS, XII, 536; Bouscaren, op. cit., I, 393 f.); S. C. C., 
Dioecesium X, Eleemosynae Missarum binatarum, Nov. 13 and 18, 1937 (AAS, 
XXX [1938], 101; Bouscaren, op. cit., II, 204-206).

Can. 825, i°-4°. In 1665 ^ie Holy Office condemned a proposition allowing a 
second stipend for the same Mass if the priest’s own fruit (fructus specialissimus) 
were given in return for it (prop. 8), and another arguing that it did not offend 
justice to take two stipends for the one Mass (prop. 10). S. C. S. Off., deer. Sept. 24, 
1665 (Fontes, no. 734); Denzinger-Bannwart-Umberg, Enchiridion, nos. 1108, 1110.
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hold that the Mass is validly applied if the intention is definitely 
specified; according to their view, the obligation of restitution, 
when the application of the Mass is valid, would be based on the 
precept of the positive law.11

826. Kinds of stipends. 1. Stipends that are offered by the 
faithful for Masses whether because of their personal piety, as it 
were from hand to hand, or because of an obligation, even a per
petual one, imposed by a testator on his heirs, are called manual 
stipends.12 They are manual stipends even if the burden is im
posed on a corporation that is not ecclesiastical.

2. Similar to manual stipends (ad instar manualium) are sti
pends for founded Masses when these cannot be applied at the 
place designated or by the persons obligated in the articles of 
foundation but in accordance with the law or an indult of the 
Holy See must be sent to other priests that the obligations may be 
satisfied.13 There is a grave obligation to fulfill the intention of the 
founder with regard to the place at which and the persons by 
whom the Masses are required to be celebrated, unless it is ap
parent that the reason given is not a restrictive one, but only a 
preferential one, or that it is no longer in existence. Even when 
it is obligatory, it is possible that only a venial sin would be com
mitted in failing to meet it, e.g., twice a month, if the obligation 
affects the celebration of Mass every day.14

3. Other stipends that are derived from the income of founda
tions are called founded [stipends] or founded Masses 15 since 
the duty to apply the Masses is based on an endowment. The 
foundation for Masses, as any other foundation, is an endowment 
established perpetually or for a long period, and entrusted, with

11 Cf. Coronata, ibid., no. 262; Gasparri, ibid., no. 537; Cappello, op. cit., I, 
nos. 602, 605. 12 Can. 826, §1. 13 Can. 826, § 2.

14 Cf. Marc-Gestermann-Raus, Institutiones morales Alphonsianae, (18th ed., 
2 vols., Lyons, Vitte, 1927), II, no. 1612, 5.

15 Can. 826, § 3. The II Plen. Council of Baltimore (Acta, no. 370) and the III 
Plen. Council of Baltimore, Acta, no. 296) forbade as an intolerable abuse the 
solicitation of these foundations through advertisements in the secular newspapers 
or through the distribution of circulars.
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the written permission of the local ordinary or,16 in the case of 
exempt religious, the religious ordinary,17 to an ecclesiastical 
moral person for the purpose of celebrating Masses for the period 
of the foundation from the income derived from it, an obligation 
to which it is bound, after legitimate acceptance, in virtue of an 
innominate contract, do ut facias.18 The articles of foundation 
must be based on the diocesan sum set as the stipend for founded 
Masses; 10 but in the case of exempt religious, on the stipend as set 
by the religious ordinary.20

827. The avoidance of commercialism. Every semblance of 
trading or selling must be entirely removed from Mass stipends.21 
Any deduction from the stipend offered, in violation of canon 
840, § 1, would offend also against canon 827. The restitution of 
this to the celebrant of the Mass is required under penalty of 
grave sin.22 It is forbidden to send stipends to booksellers for a 
commission in books or in exchange for books or in any other way 
that produces a profit to anyone but the celebrant of the Mass.23 
It is tolerated that pastors should defray the expenses of the board 
and lodging of assistants from Mass stipends for Masses said by

10 Cf. can. 1546.
17 Cf. can. 1550. It is not certain whether this permission is needed for the 

validity of the acceptance; for the validity of the acceptance, presumed consent 
seems sufficient; cf. Miller, Founded Masses According to the Code of Canon Law, 
The Catholic University of America Canon Law Studies, no. 34 (Washington, 
D.C.: The Catholic University of America, 1926), pp. 21, 24 f. At least for a sound 
justifying reason the respective ordinary seems warranted in rescinding an ac
ceptance given without his consent; cf. Cappello, ibid., no. 716; Miller, ibid., p. 29.

18 Cf. can. 1544.  Cf. Cappello, loc. cit.; Miller, ibid., p. 19.10
20 Cf. can. 1550.
21 Can. 827. The restrictions of the decree of the Sacred Congregation of the 

Council, Ut debita, remain in effect, where not softened by the Code, except as 
to their penal provisions; cf. S. C. C., deer. Ut debita, May 11, 1904 (Fontes, no. 
4317). The penal sanctions for this canon, as well as for canons 828, 840, § 1, are 
found in can. 2324, where the ordinary is required to impose penalties for their 
violation, inclusive of suspension and deprivation of office and, in the case of lay
men, of excommunication.

22 The more common view holds that commutative justice requires it; cf. 
Aertnys-Damen, op. cit., II, no. 213. Priimmer (op. cit., Ill, no. 274) denies prob
ability to the contrary opinion.

23 Cf. S. C. C., deer. Ut debita, May 11, 1904, nos. 8-10.
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the latter, provided that the pastor makes no profit from the prac 
tice and provided that the ordinary is on guard to prevent this.24 
The pooling of Mass stipends in parishes, while undesirable, 
seems to escape the prohibition under consideration, provided 
that all priests involved give their consent. Profit is not sought by 
the arrangement. The incidental increase that may accrue to a 
given priest is freely renounced by the others. However, this ar
rangement cannot be imposed on assistants by the pastor. More
over, one who is not sharing the burden of saying or chanting the 
respective Masses is not entitled to any share of the fund.

828. Equivalence between number of Masses and number of 
stipends. The number of Masses that must be celebrated and 
applied shall equal the number of stipends given and accepted, 
no matter how small they may be.25 The more commonly accepted 
doctrine holds that even when the stipend is very small, the obliga
tion of celebrating the Mass is a grave one, as well as the obligation 
of making restitution if the Mass was not said when it should have 
been.20

829. The loss of the stipend affecting the obligation. Even 
though stipends already accepted should be lost without any fault 
on the part of him who has the obligation of celebrating the Mass, 
the obligation does not cease.27

830. The determination of an unspecified number of Masses. 
If anyone shall have contributed a sum of money for the applica
tion of Masses without indicating the number, this shall be deter
mined on the basis of the stipend of the place where the donor was 
staying, unless a contrary intention on his part should be lawfully

24 Cf. S. C. C., deer. Feb. 27, 1905 ad 3 (Fontes, no. 4322); S. C. C., resol. Jan. 11, 
1920 (AAS, XII, 70; Bouscaren, op. cit., I, 401 f.).

28 Can. 828. This canon is a restatement of canon 825, 30, in a manner to prevent 
distinctions based on a disjunctive application of the various fruits and effects of 
the Mass. 20 Cf. our commentary on can. 824, § 1.

27 Can. 829. This is an application of the principle that the owner suffers the 
loss (res perit domino). If an endowment for founded Masses brings in no income, 
even if this has occurred without the fault of the moral person to which the fund 
has been entrusted, the matter should be referred to the Sacred Congregation of 
the Council. Cf. can. 1517, § 2; Priimmer, op. cit., Ill, no. 265.

828



THE HOLY EUCHARIST can. 831
presumed.28 The Code thus settles the question whether it is the 
place where the stipend is given or the place where the Mass is 
said that determines the number of Masses desired by the donor. 
It is the place where the stipend is offered that serves as a guide; 
not the place of domicile or quasi-domicile of the donor. The 
presumption of a contrary intention seems justified if the donor 
inquired about the size of the stipends in various countries and 
then asked that the Masses be said in the country in which the size 
of the stipend was smallest.20

831. The fixing of the manual stipend. 1. It is the right 
of the local ordinary to fix for his diocese the manual stipend for 
Masses by a decree enacted, if possible, in the diocesan synod; and 
it is not permitted a priest to demand a larger one.

2. Where there is wanting a decree of the ordinary, the custom 
of the diocese shall be observed.

3. Even exempt religious are also obliged, in regard to the 
manual stipend, to abide by the decree of the local ordinary or by 
the custom of the diocese.30 The local ordinary in fixing the man
ual stipend is not bound by previously existing diocesan law or 
custom. He may vary this stipend for different districts within 
the diocese and he may provide a scale to meet the circumstances 
under which Mass is said. But neither the vicar capitular (ad
ministrator) nor the vicar general seems authorized to fix the 
manual stipend.31 The manual stipend for a Low Mass can be as 
low as one-third the daily cost of living; in other words, it is not 
the sole source of the income needed by a priest for his liveli
hood.32

To demand a stipend higher than the diocesan stipend is in it
self a grave sin against commutative justice, and authors require

28 Can. 830. 20 Cf. Cappello, ibid., no. 678; Priimmer, ibid., no. 70.
30 Can. 831, §§ 1-3. The II Plen. Council of Baltimore (Acta, no. 369) left the 

determination of the manual stipend to the respective bishops, forbidding the 
demanding of a stipend higher than that fixed, or even, in the usual case (regu
lariter), of a lower one.

81 Cf. Gasparri, ibid., nos. 553 f.; Cappello, ibid., nos. 671 f.
82 Cf. Gasparri, loc. cit.; Priimmer, loc. cit.
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restitution under penalty of grave sin.33 Coronata holds that sim
ony is not involved in this act unless the intention of the delin
quent was to sell the Mass.34

832. Stipends higher and lower than the diocesan stipend. A 
priest may accept for the application of Mass a stipend greater 
than the diocesan stipend if it is voluntarily offered; and, unless 
the local ordinary has forbidden it, a lower stipend.35 The reason 
why the local ordinary can forbid the acceptance of a lower sti
pend is to prevent injury to other priests whose economic circum
stances do not permit them to do so. On the other hand, a priest 
may offer Mass for anyone he chooses without accepting any sti
pend at all, even in the presence of a prohibition against the ac
ceptance of a stipend less than the diocesan one. And it seems 
that the local ordinary cannot forbid the acceptance of a volun
tarily offered stipend that is higher than the diocesan stipend.30

833. The circumstances requested by the donor. It is pre
sumed that the donor wished only the application of the Mass; if, 
however, he expressly specified certain circumstances to be ob
served in the celebration of Mass, the priest who accepted the 
stipend must carry out his intention.37

The circumstances which the donor can specify refer to the 
kind of proper of the Mass he wishes, the place where he wishes 
the Mass said, the person whom he wishes to say it, and the ob
servance of the uninterrupted Gregorian series.

In general it may be said that even when the donor has indi
cated circumstances which he wishes to be observed in the cele
bration of the Mass for which he has given the stipend, the 
failure to carry them out does not exceed a venial sin, unless 
he has made their fulfillment a conditio sine qua non. Thus, it

33 Cf. Many, op. cit., no. 46; Gasparri, ibid., no. 557; Cappello, ibid., nos. 673 f.
34 Op. cit., I, no. 270; so also Priimmer, loc. cit. Cappello thinks that there is a

presumption of simony in the external forum and, in the internal forum, actual 
simony as prohibited by at least ecclesiastical law and more probably as prohibited 
by divine law. Ibid., no. 676. 35 Can. 832.

30 Cf. Gasparri, ibid., no. 556; Many, ibid., no. 46; S. C. C., deer. Jan. 16, 1649 
(Fontes, no. 2691). 37 Can. 833.
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does not exceed a venial sin to say a Requiem Mass for the living 
or vice versa, even when the donor has requested otherwise. In
deed, unless a votive Mass in honor of a saint was requested so 
exclusively as to be a conditio sine qua non, there is no sin in say
ing the Mass required on that day by the rubrics. When the 
observance of the circumstances is required only under pain of 
venial sin, a sound justifying reason exonerates from all sin. How
ever, with regard to requests that Mass be said in a given place, 
especially at a shrine, there should be posted a notice informing 
the donors of stipends that the latter will be forwarded as soon as 
possible for celebration elsewhere. Otherwise, especially in the 
case of a shrine, it might be difficult to determine whether the cir
cumstance of place was requested as a conditio sine qua non.36

The general rule does not apply, however, with regard to the 
circumstance of chanting, of a privileged altar, or of the Gregorian 
series. The celebration of a Low Mass does not meet the require
ments of a request for a chanted Mass or a Solemn Mass.30 If the 
donor desired the Mass to be said on a privileged altar, the obliga
tion is met, wherever he says the Mass, by a priest who enjoys the 
personal privilege of gaining the plenary indulgence for the soul 
which is the beneficiary of the Mass.40 A priest who does not en
joy this privilege, to satisfy the request of the donor must cele
brate the Mass on an altar that does possess it, wearing black vest
ments when the rubrics permit it.41

38 Cf. Coronata, op. cit., I, nos. 271—74; Cappello, ibid., nos. 687-92; Many, 
ibid., nos. 51 f.; Priimmer, ibid., nos. 268 f. Cf. (as to the Mass of the day instead 
of a votive Mass) S. R. C., deer. June 13, 1899, ad IV (Decreta authentica, no. 4031).

39 Cappello (ibid., no. 690, 5) thinks it sufficient, however, for one who has 
applied a Low Mass for a stipend given for a chanted Mass to sing a chanted or 
a Solemn Mass later without an application of the special fruit of the Mass.

40 Cf. S. C. Indulg., Feb. 16, 1852. Prinzivalli, Resolutiones seu decreta authen
tica Sacrae Congregationis Indulgentiis sacrisque Reliquiis praepositae ab anno 
166S ad annum 1861 (Rome and Brussels, 1862), no. DCXX (hereafter cited as 
Resolutiones).

41 Cf. S. C. Indulg., Feb. 16, 1852. Prinzivalli, Resolutiones, no. DCXIX. The 
Sacred Congregation of Indulgences permitted that, in the case of a priest who 
had in good faith celebrated without the requisite black vestments a Mass which 
had been rightly celebrated on a privileged altar, the obligation might be met
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The custom of saying thirty Masses on thirty successive days for 
the repose of a single soul is based on a promise of St. Gregory the 
Great that through such a series of Masses a given soul would be 
treed from purgatory. No indulgence is attached to this series, 
but it has the approval of the Sacred Congregation of Indul
gences.42 According to the commonly accepted view, a priest who 
accepts a stipend for this series is gravely responsible in the mat
ter of seeing that the uninterrupted series is said.43 On Christmas 
it suffices to offer one Mass in connection with the series; 44 the 
daily Mass need not be a Requiem Mass.45 * The series must be of
fered for a deceased person 40 and for only one person.47 The series 
is held not to be interrupted by failure to celebrate the Masses on 
the last three days of Holy Week.48

by the application of some other plenary indulgence to the soul for whom the 
Mass was celebrated. S. C. Indulg., Feb. 22, 1842, ad 3; Decreta authentica S. C. 
Indulg., no. 339. 42Decr. March 15, 1884 (ASS, XVI, 50g).

43 Aertnys-Damen, op. cit., II, no. 210.
44 Marc-Gestermann-Raus (Institutiones Morales Alphonsianae, II, no. 1622) 

excuse from a repetition of the Masses a priest who, in good faith, completes the 
series by saying the three Masses on Christmas for that intention.

45 Cf. S. C. S. Off., deer. Dec. 12, 1912 (AAS, V [1913], 32).
40 S. C. Indulg., deer. Aug. 24, 1888 (ASS, XXI, 255 f.).
47 S. C. Indulg., deer. Jan. 14, i88q; apud Gasparri, op. cit., no. 865, note 1.
48 Coronata, op. cit., I, no. 273. There is a variety of views as to the obligation 

of the celebrant to repeat the Masses preceding an inculpable interruption. It is 
probable that a priest is not obliged under these circumstances to repeat the 
Masses preceding the interruption. Cf. Coronata, loc. cit.; Cappello, ibid., no. 
769, 6; Priimmer, ibid., no. 269; Aertnys-Damen, loc. cit.

40 Can. 834, § 1. 50 Cf. Many, ibid., no. 50.
832

834. The time for the celebration of Mass in accordance with 
the donor’s intention. 1. Masses for the celebration of which a 
time has been expressly specified by the donor must be celebrated 
exactly at that time.  The time is expressly, though implicitly, 
specified if the stipend is offered for success in a scholastic examina
tion or for the happy death of a person who is in danger of death.  
The obligation to observe the time specified binds under penalty 
of grave sin, if the time was specified as a conditio sine qua non. 
In this case the failure to observe the time results in a total

49
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breach of the agreement as in the case where a Mass would be 
celebrated on Saturday when the donor really intended that 
the Mass should be said on Sunday at a given hour to permit the 
people to fulfill their obligation of hearing Mass. A grave sin may 
be committed also by a serious departure from the donor’s speci
fication of time made only to assure prompt compliance with his 
request.51

2. If the donor did not expressly specify a time for the cele
bration of manual Masses:

10 Masses requested for an urgent purpose must be celebrated 
as soon as possible relative to the purpose to be attained [tempore 
utili);

20 In other cases the Masses shall be celebrated within a reason
able time considering the larger or smaller number of the Masses 
requested.

3. But if the donor should expressly leave to the determination 
of the priest the time for the celebration of the Masses, the priest 
may celebrate them at the time most convenient for him, but in 
accordance with the provision of canon 835.52

Stipends offered for Mass for the dying or for an uneventful 
birth of a child cannot be regarded as satisfied if the Mass is cele
brated after the death of the one or the birth of the other; but if 
the delay was inculpable, it is held that the obligation is met, in 
accordance with the presumed intention of the donor, if the Mass 
is offered for the repose of the soul of the deceased, in one case, 
or in thanksgiving in the other case.53

When a single Mass stipend is given, the Mass must be said 
within a month, if the donor specifies no time limit; this is true 
even though fifty persons, or even more, offered single Mass sti
pends on one and the same occasion. Six months is allowed for 
the celebration of a hundred Masses requested by the same do
nor.54 Noldin makes a table for the case in which less than a hun-

61 Cf. Gasparri, ibid., no. 591. 62 Can. 834, §§ 2, 3.
63 Cf. Coronata, ibid., no. 276.
64 Cf. S. C. C., deer. Feb. 27, 1905 (Fontes, no. 4322); S. C. C., deer. Ut debita,
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dred Mass stipends are given: he allows a month extra for each 
additional twenty stipends.55

May 11, 1904, no. 2 (Fontes, no. 4317); Noldin-Schmitt, op. cit., Ill, no. 189.
65 Noldin-Schmitt, loc. cit. Cappello (ibid., no. 683) and Priimmer (ibid., no. 

266) hold that the norm laid down in the pre-Code decrees is only directive after 
the promulgation of the Code. The table reported by Noldin was suggested to 
but not adopted by the Sacred Congregation of the Council; cf. deer. Feb. 27, 1905, 
cited in preceding footnote.

50 Cf. Noldin-Schmitt, loc. cit.; Marc-Gestermann-Raus, Institutiones Morales 
Alphonsianae, II, no. 1611, 3, d; 1611, 4. Vermeersch permits two months’ grace 
before a grave sin is committed; op. cit., Ill, no. 298, 4. Prior to the Code authors 
permitted two months for intentions involving the living and not the dead; this 
view is obsolete. Cf. Noldin-Schmitt, loc. cit.; Marc-Gestermann-Raus, loc. cit.; 
Cappello, ibid., no. 683, 2, note.

C7 Cf. Noldin-Schmitt, loc. cit.; Marc-Gestermann-Raus, loc. cit.
M Can. 835.
60 Cf. Marc-Gestermann-Raus, ibid., no. 1608, quaesitum 20, b; Priimmer, ibid., 

no. 266; Vermeersch, ibid., no. 297, 5.

It is a grave sin to postpone the celebration of a Mass for a single 
stipend for a month beyond the month specified in the Code. A 
priest can request and obtain the consent of the donor to a post
ponement of the celebration of the Mass beyond the reasonable 
time specified by the law.56

The reasonable time, whether a month or longer, is granted a 
priest from the date the stipend is transmitted to him, not from 
the date on which it was offered by the donor.57

835. Limitation of number in the acceptance of Mass sti
pends. It is permitted to no one to accept more Mass obligations 
to be celebrated by himself than he can satisfy within a year.  If 
the donor implicitly or explicitly indicated his consent for the 
celebration of the Masses at a time beyond the expiration of the 
year, the obligations could be accepted; this would be done 
implicitly, e.g., if the number of Masses requested exceeded 
the number of days in the year.  Moreover, if it is under
stood that the priest accepting the stipends will send them to 
another priest or other priests, this limitation does not affect 
him.

58

*50
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836. Limitation on shrines. In churches in which, because of 
the special devotion of the faithful, there is such an abundance 
of Mass stipends that all the Masses cannot be celebrated there 
in due time, the faithful shall be informed by a notice posted in 
an accessible and frequented place that the Masses requested will 
be celebrated either there, when it is convenient to do so, or 
elsewhere.00 In the absence of such a notice, it is disputed whether 
the bishop by his ordinary power can permit the distribution of 
the Mass stipends.61

837. The time for the distribution of stipends. He who has 
stipends for Masses to be celebrated by others shall distribute 
them as soon as possible, without prejudice to the provision in 
canon 841; but the lawful time for their celebration commences 
from the date on which the priest who will celebrate the Masses 
receives the stipends, unless the contrary is clearly warranted or 
required 02 by the intention or the consent of the donor. The rule 
here laid down is applicable to all who have stipends for distribu
tion, inclusive of bishops and religious superiors.  It applies in
cidentally (per accidens) to a priest who finds that unforeseen 
circumstances prevent him from celebrating, within the time 
laid down in canon 834, Masses for which he has taken stipends.04 
The significance of the phrase “as soon as possible’’ is to be meas
ured in the respective cases in accordance with either the ex
pressed wish of the donor or the requirements of canon 834; in 
the case of neglect, in accordance with canon 841.  The priesi

63

65
00 Can. 836. The pre-Code practice also required this. Cf. Many, ibid., no. 51,3.
01 Cf. Gasparri, ibid., no. 621; Many, ibid., no. 51, 3; D’Annibale, Summula 

theologiae moralis (5th ed., 3 vols., Rome: Ex Typographia Polyglotta, 1908), III, 
no. Gg; in opposition to these, Cappello denies the power to the bishop; cf. ibid., 
no. 689.

02 Can. 837. The exception in can. 841 is made in favor of the administrators of 
pious places.

03 Bishops and religious superiors seem bound at least to the extent of can. 841; 
cf. Coronata, ibid., no. 277; Blat, Commentarium, III, pars 1, no. 151; contra 
Cappello (ibid., no. 705). 04 Cf. Blat, loc. cit.

65 Coronata, loc. cit.
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receiving the stipend may say the Mass for the intention of the 
local ordinary, if the latter has attached the proper intention to 
the stipend distributed.06

838. The priest to whom Mass stipends may be transmitted. 
He who has a number of Mass stipends which he is permitted to 
transmit to others without restriction, may send them to priests 
selected by himself, provided it is sufficiently clear to him that 
their reputation leaves nothing to be desired or that they have 
been recommended on the word of their own ordinary.  The 
commendation of the ordinary suffices even if it is not in writing.08 
In the absence of this commendation, personal acquaintance with 
the priest receiving the transmitted stipend is no longer re
quired.09 At the end of a year from the receipt of the stipend, the 
freedom given in canon 838 no longer exists; the stipend must 
then be sent to the ordinary.

67

70
The local ordinary can prevent the transmission of ad instar 

manual stipends for founded Masses, and of manual stipends that 
have been given for the benefit of a pious institution in his dio
cese.71 Moreover, in a particular and extraordinary case for a 
grave reason he can forbid the transmission of stipends to a given 
priest who is suspect; he can also require that the stipends be trans
mitted through the episcopal curia; and he can forbid the viola
tion of canon 838 through the sending of stipends outside the 
diocese to priests whose reputation is not sufficiently known.72 But 
apart from these cases he cannot add to the requirements of canon 
838 or interpose restrictive prohibitions; moreover, to transmit 
the stipends there is required the consent of neither the ordinary 
of the place from which they are sent nor of the ordinary of the 
place to which they are sent.73

afl Cf. S. C. C., deer. Feb. 27, 1905 (Fontes, no. 4322).
67 Can. 838. 08 Cf. Coronata, ibid., no. 278.
69 The decree Ut debita (May 11, 1904, no. 5 [Fontes, no. 4317]) required per

sonal acquaintance. Cf. Augustine, Commentary, IV, on can. 838.
70 Cf. Coronata, loc. cit. 71 cf. Coronata, ibid., no. 278.
72 Cf. Cappello, ibid., no. 706.
73 Neither can a provincial council interpose restrictive prohibitions. Cf. S. C. C
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Coronata thinks that religious may distribute Mass stipends 
without the consent of their superior if they are expressly au
thorized to do so by the donor and if the constitutions of their 
institute do not forbid it.* 74

rcsol. Feb. 19, 1921 (AAS, XIII, 228; Bouscaren, The Canon Law Digest, I, 400 f.).
74 Loc. cit.
75 Authors are not agreed as to the continued effectiveness after the Code of the 

decree of the Sacred Congregation for the Propagation of the Faith of July 15, 
1908, requiring at the least that they be sent to residential (not titular) bishops 
with a notification sent to the apostolic delegate of the place to which the stipends 
were sent; cf. ASS, XLI (1908), 640. Blat (ibid., no. 152), Marc-Gestermann-Raus 
(ibid., no. 1615), without extensive discussion, suggest that, since the decree was 
given for the Oriental Church, it retains its effectiveness after the Code. Cappello 
(ibid., no. 705) and Aertnys-Damen (Theologia moralis, II, no. 211) think that 
it is no longer effective; Cappello argues that it was given for the Latin rite. 
Priimmer (ibid., no. 272) concedes to it only a directive force. 70 Can. 839.

77 The decree Ut debita (May 11, 1904, no. 6; Fontes, no. 4317) contained this 
stipulation, except in the case in which the stipends were transmitted to one’s own 
ordinary or to the Holy See.

76 Cappello suggests that a receipt for signature be sent with the stipends; ibid.,
no. 707.

70 Cf. Cappello, loc. cit.; Augustine, op. cit., IV, on can. 839. Priimmer (ibid.,
no. 272) holds that even after the Code, when the stipends are sent to one’s own 
ordinary or to the Holy See, acceptance is not required.

80 Cf. Marc-Gestermann-Raus, ibid., no. 1616.

It is not certain whether stipends may be sent directly to priests 
of the Oriental rite.75 76

839. The continuing obligation of the priest transmitting the 
stipend. He who transmits to others for the celebration of the 
Masses requested stipends received from the faithful or entrusted 
in any way to him remains bound by the obligation until he 
obtains notice of the receipt of the stipend and of the acceptance 
of the obligation.  It is no longer required, to free him of the 
obligation, that the Masses be actually celebrated.  It suffices that 
the information be received orally.   The obligation remains on 
the priest transmitting the stipends if they are lost in transit.  
The rule of canon 839 applies to all who send Mass stipends to 
others; bishops and religious superiors are therefore bound to 
observe it.

70
77

78*
70

80
840. The amount of the stipend transmitted. 1. He who sends

837



can. 841 THE SACRED CANONS

to others manual stipends for Masses shall send the entire sum 
received, unless the donor has expressly permitted that a portion 
of the stipend should be retained or it is clearly established that 
the portion in excess of the diocesan stipend was given for the 
benefit of the immediate recipient.

2. In the case of stipends that are manual ad instar (equivalent 
to manual), unless the intention of the founder rules otherwise, 
it suffices to transmit only the diocesan stipend as determined in 
the diocese in which the Mass is celebrated and the remainder 
is lawfully retained, if the higher stipend represents in part the 
endowment of the benefice or of the pious institution.81

It is the more commonly held view that a priest who retains a 
portion of a stipend outside the cases permitted by law sins gravely 
against commutative justice and is bound by a grave obligation 
to make restitution. Though the stipend passes into his ownership 
at receipt, his tide to it is conditional on the fulfillment of the 
ministry of the celebration of the Mass; that title passes to the 
actual minister when the stipend is transmitted, and there re
mains in the priest transmitting it no just claim to any portion of 
the stipend.82 It is not even permitted that the priest transmitting 
the stipend should ask the celebrant to let him keep a portion 
of the stipend.83 Expenses connected with finding a priest for the 
celebration of novena Masses for which somewhat generous sti
pends have been offered cannot be deducted from the stipends 
owing the celebrant.84

841. The annual clearance of stipends. 1. Without exception
si Can. 840, §§1,2.
82 Cf. Many, ibid., no. 94; Gasparri, op. cit., no. 601; Priimmer, op. cit., Ill, 

no. 274; Vermeersch, op. cit., Ill, no. 299; Cappello, ibid., no. 702. In 1665 Alex
ander VII condemned a proposition stating that a person could satisfy the obliga
tion of celebrating Mass for a stipend through another priest to whom he had 
given a smaller stipend. Cf. S. C. S. Off., deer. Sept. 24, 1665, prop. 9 damn. (Fontes, 
no. 734; Denzinger-Bannwart-Umberg, Enchiridion, no. 1109).

83 Benedict XIV called this a detestable abuse. Cf. const. Quanta cura, June 3, 
1741 (Fon tes> no- 311 )•

s*  S. C. C., Montisvidei, April 16, 1921 (AAS, XIII, 532; Bouscaren, The Canon 
Law Digest, I, 403 f.).
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all administrators of pious causes as well as all who in any way at 
all are bound to the fulfillment of Mass obligations, whether they 
are clerics or laymen, shall, at the end of each year, send to their 
ordinaries in the manner specified by the latter all Mass obliga
tions not yet satisfied.

2. This interval of time shall be so computed that in regard to 
stipends similar to manual stipends (ad instar mamialhim) the 
obligation of sending them commences at the end of that year 
within which they should have been fulfilled; in regard to manual 
stipends, on the other hand, it commences a year after the day 
on which the obligation was assumed, without prejudice to a 
different intent on the part of the donors.85 *

85 Can. 841, §§ 1, 2.
80 Cf. S. C. C., deer. Ut debita, May 11, 1904, no. 4 (Fontes, no. 4317).
87 Can. 842. The constitution Nuper of Innocent XII (Dec. 23, 1697; Fontes, 

no. 260) required the local superiors of regulars to submit to their provincial 
chapters a sworn statement signed by all the priests subject to them that all the 
Mass obligations of their house had been fulfilled or would be fulfilled within 
a very short space of time; it required of the major superiors a similar report at 
the expiration of their administration. Cf. Many (op. cit., pp. 363, 364) where the 
pertinent sections (§§ 25, 26) are found.

In the case of manual stipends, canon 841 seems applicable not 
only when there has been a failure to comply with the obligations 
of canons 834 and 837, but also if two or more bequests each 
gave, at approximately the same time, more than two hundred 
stipends for Masses to be said by any priest, without indicating 
explicitly or implicitly that the celebration of the Masses could 
be deferred. The Masses exceeding two hundred in each case are 
not required to be said within the year, according to the inter
pretation placed by authors on the reasonable time for distribu
tion specified in canon 834, § 2, 2°.80

842. Vigilance required in regard to satisfaction of Mass sti
pends. The right and obligation of supervising the fulfillment 
of the obligations of Mass stipends belongs to the local ordinary 
in regard to the churches of secular priests; and to the superiors 
of religious, in the churches of the latter.87
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A grave obligation is imposed by this canon; its fulfillment, 
in accordance with the constitution Nuper, cited as a source, in
cludes the enforcement of the law of the Code on the initiative of 
the superior, as well as in response to complaints. Canon 841 gives 
this right, reserved to regulars prior to the Code, to all religious 
superiors. It extends even to churches entrusted to the care of 
religious institutes. It is to local ordinaries that this right belongs 
with regard to the churches of women religious subject to them.88

843—844. The recording of Mass obligations. 1. The rectors 
of churches and other pious places, secular and religious, in which 
it is customary to receive Mass stipends, shall have a special book 
in which they shall accurately record the number of stipends re
ceived, the intention for which they are given, the amount of the 
stipend, and the fact of the celebration of the Mass.

2. At least once a year, ordinaries are bound by the obligation 
of inspecting books of this kind in person or through others.89 
It is manual stipends that are the concern of this canon. It imposes 
a grave obligation on those in charge of the respective churches to 
keep such a register and on the respective ordinaries to inspect 
it at least once a year and at least through a delegate. The right 
and the obligation of inspection in parish churches entrusted to 
exempt religious belong to the religious superior.90

844. 1. Moreover, local ordinaries and religious superiors 
who entrust the celebration of Masses to their own subjects or to 
others, shall promptly record in a book in proper order the sti
pends they have received together with the amount of them, and 
they shall exert every effort to see that the Masses are celebrated as 
soon as possible.

2. All priests, secular and religious, must accurately record the 
Mass intentions they have received and the fact of the satisfaction

88 Cf. Augustine, Commentary, IV, on can. 842.
80 Can. 843, §§1,2. As to founded Masses, cf. can. 1549.
00 Cf. S. C. Ep. et Reg., Sancti Hippolyti, May 11, 1904 (Fontes, no. 2047). Cf. 

Cappello, De sacramentis, I, no. 714; Augustine, Commentary, IV, on can. 842.
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of them.01 The obligation of keeping an accurate record of sti
pends received and of Masses said is a grave one for all priests.02 
The local ordinary can require the priests of his diocese to keep 
a book for the entering of Mass stipends and he has the right to 
inspect this book if he judges it advisable.

CHAPTER 11

The Holy Eucharist as a Sacrament

Canons 845-869

Division. The second chapter dealing with the Holy Eucharist 
is divided into three articles treating respectively of the minister 
of this sacrament (can. 845-52), the subject of this sacrament 
(can. 853-66), and the time and the place for the distribution 
of Holy Communion (can. 867-69).

article 1

The Minister of the Holy Eucharist

Canons 845-852

Division. The first canon of this article (can. 845) distinguishes 
between the ordinary and the extraordinary minister of the Holy 
Eucharist. Canon 846 defines the right of the minister in ac
cordance with his relation to the church in which the Holy

01 Can. 844, §§ 1, 2.
02 Coronata says that the obligation of having a Mass book is required by this 

canon and that it obliges all except those who daily say Mass for others, as in the 
case of religious. It does not seem that a specific obligation to have a Mass book 
is required in the case of priests who are not in charge of a church. They must 
have an accurate record of the stipends received and satisfied, but there seems no 
obligation that they should keep the record after the Mass has been celebrated. 
The II Plen. Council of Baltimore (Acta, no. 371) requires that a book be kept in 
the sacristy for the recording of manual Masses. Cf. Coronata, op, cit., I, no. 288.
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Eucharist is reserved. Canons 847-50 govern the right of the min
ister in relation to the carrying of the Holy Eucharist to the sick. 
Canon 851 determines the circumstances affecting the distribu
tion of the Holy Eucharist under the appearance respectively of 
leavened or unleavened bread. Canon 852 restricts the minister 
in the distribution of the Holy Eucharist to Holy Communion 
under the appearance of bread.

845. The ordinary and the extraordinary minister. 1. The 
only ordinary minister of Holy Communion is a priest.

2. A deacon is the extraordinary minister, but only with the 
permission of the local ordinary or of the pastor granted by either 
for a serious reason, but this permission may be lawfully pre
sumed in a case of need.1

The reservation of the distribution of Holy Communion to the 
priest is based on Apostolic tradition.2 Indeed, in pre-Code law 
this was reserved to priests possessing jurisdiction. The Code does 
not speak of the need of jurisdiction as a general requisite for the 
distribution of Holy Communion. It should be concluded, there
fore, that either jurisdiction is no longer necessary in the ordinary 
case or that it is supplied by the law itself.3

A case of need allows the deacon to presume the permission re
quired; apart from the case of need, a serious reason is needed to 
justify the granting of the required permission; but even the 
serious reason, in the latter case, does not justify the deacon in 
acting without permission. The need of Holy Viaticum on the 
part of a dying person would constitute a case of need.4 The 
presence of a multitude of communicants and of an insufficient

1 Can. 845, §§ 1, 2.
2 Cf. Cone. Trident., sess. XIII, de Eucharistia, c.8; Schroeder, Council of Trent, 

pp. 78 f.
8 Cf. Coronata, De sacramentis, I, nos. 290, 296; cf. can. 846, 848, 849 (§ 1); 

Gasparri, De Eucharistia, no. 1070.
4 Cf. Priimmer, Theologia moralis, III, no. 217; Coronata, ibid., no. 291; 

Augustine (Commentary, IV, on can. 845, § 2) regards as a case of need that in 
which the reception of Easter Communion cannot be postponed.
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number of priests would afford a serious reason justifying the 
granting of the permission.6

The required permission can be given by the rector of a church, 
by the rector of a seminary, by a religious superior.6

It is probable that a deacon in distributing Holy Communion 
in violation of this canon, though sinning gravely, does not con
tract an irregularity.7

In administering Holy Communion the deacon performs all 
the ceremonies prescribed for distribution by a priest, except 
that he wears the stole crossed under his right arm. Unless a priest 
is distributing Holy Communion at the same time, he gives the 
blessing with his hand at the end of the ceremony as prescribed 
in the Roman Ritual.3

Those who are charged with the care of souls have the obliga
tion arising from the virtue of justice to administer Holy Com
munion to those entrusted to their care when the latter reasonably 
request it; a similar obligation, arising not from the virtue of 
justice but from that of charity, requires all priests to respond 
in like manner to the reasonable request of anyone. It is not cer
tain that in times of epidemic the obligation to administer Holy 
Viaticum is a grave one, as is the obligation to administer the 
sacraments of baptism and penance; however, fastidiousness in 
this respect would almost certainly be scandalous, especially in 
view of the reduced risk resulting from the use of antiseptics.9

846. The relation of the minister to a church. 1. Any priest 
may distribute Holy Communion during Mass and, if he cele-

6 Cf. Gasparri, ibid., no. 1079; Priimmer, loc. cit.
6 Cf. Priimmer, loc. cit.; Cappello, De sacramentis, I, nos. 329 f.
7 Cf. can. 985, 70. Cappello holds it very probable, with regard to the offense 

of the deacon, that it is grave only when contempt or scandal is involved. Cf. ibid., 
no. 331.

s Rituale Rom., tit. IV, c. 2, Ordo administrandi sacram communionem, no. 10; 
Code Commission, July 13, 1930 (AAS, XXII, 365; Bouscaren, The Canon Law 
Digest, I, no. 404); cf. Augustine, op. cit., IV, on can. 845, § 2.

9Cf. Gasparri, ibid., no. 1082; Cappello, op. cit., I, no. 67; Coronata, op. cit., 
I, nos. 64, 294.
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brates Mass privately, also immediately before and immediately 
after Mass, without prejudice to the provisions of canon 869.

2. Even outside of Mass every priest has the same right arising 
from at least the presumed permission of the rector, if he is a 
stranger.10 A privately celebrated Mass is one that is not a Solemn 
Mass, a chanted Mass, a conventual Mass, or any Mass, sung or 
read, attached to an office that must be publicly exercised.11 In 
distributing Holy Communion immediately before or immedi
ately after such a Mass, the priest wears the vestments of the 
Mass, even in the case of a Requiem Mass.12

A pastor cannot forbid the distribution of Holy Communion 
as authorized by canon 846, § 1, but the local ordinary can do so 
in virtue of canon 869, but only in particular cases and for justify
ing reasons. Moreover, canon 869 authorizes the distribution of 
Holy Communion even in a private oratory.13

The permission required by a priest who is not attached to the 
church in which he wishes to distribute Holy Communion does 
not imply a need of jurisdiction, for it is possible that the rector 
who gives the permission does not have jurisdiction. Rather, its 
aim is to place the control of the church where it properly belongs, 
even as to the distribution of Holy Communion. Therefore, for 
a justifying reason, the rector may refuse the permission.14

10 Can. 846, §§1,2.
11 S. R. C., deer. Jan. 19, 1906 (Decreta authentica, no. 4177)- “The Holy Sacri

fice of the Mass is an act of public worship which is given to God in the name 
of Christ and the Church, in whatever place or manner it is celebrated. Hence 
the term ‘private Masses’ is to be avoided”; S.R.C., Instruction, Sept. 3, 1958 
(AAS, L, 630 f.). The Code, here and in can. 33, speaks of Masses privately cele
brated.

1- The priest omits the blessing if, in black vestments, he distributes Holy 
Communion immediately before or after a “private” Requiem Mass; S. R. C., July 
27, 1868 (Decreta authentica, no. 3177); Rituale Rom., tit. IV, c. 2, Ordo ad
ministrandi sacram communionem, no. 13.

13 Cf. Cappello, ibid., no. 442; Coronata, ibid., no. 295. Cappello limits the local 
ordinary’s right to the control of the distribution of Holy Communion outside of 
Mass.

14 There is no longer any restriction as to the distribution of Holy Communion 
on Easter. Cf. Vermeersch, Theologia moralis, III, no. 385, 4. Since 1955, Holy 
Communion may be distributed to the faithful on Good Friday during the 
liturgical service; cf. our commentary on can. 867.
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847-850. The administration of Holy Communion to the 
sick. Holy Communion shall be carried to the sick publicly, un
less a sound justifying reason warrants contrary action.15 The deci
sion as to the existence of a sound justifying reason rests with the 
local ordinary.10 In the absence of restrictions imposed by the 
local ordinary, a priest seems justified in determining the exist
ence of a sound justifying reason on the basis of the examples 
given by authors. But even in countries in which the public 
carrying of the Blessed Sacrament might expose it to irreverence, 
it seems that, in the absence of some other sound justifying reason, 
Holy Communion should be administered publicly in pious 
houses to which is attached an oratory in which the Blessed Sacra
ment is lawfully reserved.17

848. 1. The right and the duty of publicly carrying Holy Com
munion to the sick outside the church, even when the latter are 
not his parishioners, belongs, within his parish, to the pastor.

2. Other priests can do this only in a case of need or with at 
least the presumed permission of the pastor or the local ordinary.18 
Permission is thus given by the law itself for the case of moral or 
physical need, even when the need is that of the pastor himself 
rather than of the sick person. In other cases, should the refusal 
of permission on the part of the pastor be unreasonable, it is still 
possible to act on the presumed permission of the local ordinary,

15 Can. 847. The ceremonies for the private administration of Holy Com
munion to the sick are found in the Roman Ritual (tit. IV, c. 4, de communione 
infirmorum, no. 29; no. 10 of the same chapter provides the ceremonies for the 
public administration of Holy Communion to the sick).

10 S. C. de Sacramentis, resp. Romana et aliarum, Jan. 5, 1928 (AAS, XX, 81; 
Bouscaren, op. cit., I, 404-407). This response, however, warned local ordinaries 
not to make rigorous general rules requiring the public carrying of Holy Com
munion to the sick or to reserve for each individual case the right of making the 
decision to themselves. Cappello (ibid., no. 456) argues against the right of the 
Sacred Congregation to interpret the Code; it should be observed, however, that 
this response was rather an application of the law than an interpretation; Cap
pello himself extends to the local ordinary a limited power of restricting the 
private administration of Holy Communion to the sick.

17 Cf. Coronata, ibid., no. 298. Cf. II Plen. Council of Baltimore, Acta, no. 264.
18 Can. 848, §§ 1, 2.
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though, in this case, it would be wise to obtain his express per
mission.10

849. 1. Any priest can carry Holy Communion to the sick pri
vately with at least the presumed permission of the priest to whom 
the custody of the Blessed Sacrament has been entrusted.

2. When Holy Communion is privately administered to the 
sick, great care should be taken to guarantee the reverence and the 
good taste with which so great a sacrament should be treated and 
to observe the norms prescribed by the Apostolic See.20 In carry
ing the Blessed Sacrament privately, the priest must wear a stole 
under his outer garb, and he must put on a surplice when he 
enters the sick room. The Blessed Sacrament must be carried 
in the pyx and this in a burse suspended by cords from the neck 
and resting on the breast. The II Plenary Council of Baltimore 
requires that priests administering Holy Communion to the sick 
shall as exactly as possible carry out the provisions of the Roman 
Ritual and specifically insists that in taking the Blessed Sacra
ment from the tabernacle the priest shall be vested in surplice 
and stole.21 The priest may wear a hat and use an automobile or 
a street car in carrying of the Blessed Sacrament to the sick.22

If there are several sick persons in the same house or hospital 
who are to receive Holy Communion, the minister shall recite in 
the first room all the prayers preceding the “Misereatur tui” and 
these in the plural number; then in each room he shall recite the 
prayers commencing with the “Misereatur tui” up to the actual 
administration of the Sacred Host, saying only once the “Domine 
non sum dignus”; finally, in the last room he says in the plural 
number the prayer “Domine sancte” and observes the remaining 
requirements of the Ritual™

18 Cf. Coronata, ibid., no. 298; Vermeersch-Creusen, Epitome, II, no. 114, 2.
20 Can. 849, §§ 1, 2.
21 Acta, no. 264. Cf. Rituale Rom., tit. IV, c. 4, de communione infirmorum,

no. 29; Benedict XIV, ep. encycl. Inter omnigenas, Feb. 2, 1744, §23 (Fontes, 
no. 339). 22 Cf. Cappello, ibid., no. 457.

2a Cf. S. R. C., instr. Jan. 9, 1929 (AAS, XXI, 43; Bouscaren, The Canon Law 
Digest, I, 407 f-)-
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In the sick room, there should be prepared a table covered with 
a clean cloth, on which are a crucifix, two candles, holy water and 
a sprinkler, and a small dish for the purification.

850. In accordance with the norm of canon 848, it is the right 
of the pastor both publicly and privately to carry Holy Commun
ion to the sick as Holy Viaticum, without prejudice to the pro
visions of canon 398, 30, and canon 514, §§ 1-3.  In accordance 
with canon 848 the pastor has the right within his parish to carry 
Holy Viaticum both publicly and privately even to those who 
are not his parishioners, e.g., in hospitals, and other priests can 
do this only in a case of need or with at least the presumed permis
sion of the pastor or the local ordinary.

24

The exceptions to this rule are the following:
1) in acordance with canon 398, 30, the administration of 

Holy Viaticum to a residential bishop is the prerogative of the 
members of the cathedral chapter in the order of their preced
ence; this prerogative is not enjoyed in the United States by the 
members of the board of diocesan consultors;

2) the religious superior of a house belonging to a clerical reli
gious institute is authorized by canon 514, § 1, to administer 
Holy Viaticum to all who board in his house;

3) the confessors of nuns with solemn vows, or their substitutes, 
enjoy this prerogative in virtue of canon 514, § 2;

4) the chaplain of the members of other lay institutes is ac
corded this prerogative by canon 514, § 3, if the house has been 
withdrawn by the local ordinary from the jurisdiction of the 
pastor; 25

5) the rector of a seminary.2®
Moreover the pastor’s prerogative as reserved in canon 850 is 

limited to the first administration to the sick person of Holy Com
munion as Holy Viaticum, since only on that occasion is the lat-

24 Can. 850.
25 Cf. our commentary on can. 464, § 2. Under can. 464, § 2, chaplains of chari

table institutions, especially hospitals, may also receive this prerogative by a gen
eral grant from the local ordinary. 26 Cf. our commentary on can. 1368.
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ter bound by precept to receive it.27 Vermeersch-Creusen go so 
far as to permit other priests to administer Holy Communion as 
Holy Viaticum to the sick person even before the pastor, if it is 
the intention of the family to call the pastor later.28

27 Cf. Vermeersch, Theologia moralis, III, no. 387, Cappello, ibid., no. 325.
28 Op. cit., II, no. 114, 4.
29 Code Commission, June 16, 1931 (AAS, XXIII, 353; Bouscaren, op. cit., I, 

294). Cf. our commentary on can. 514, § 1.
30 Can. 851, §§ 1, 2. Among the Oriental rites, the Armenian and the Maronite 

use unleavened bread.
31 Ibid., no. 300. He derives his argument from the fact that in the constitution 

Tradita ab antiquis (Sept. 14, 1912; Fontes, no. 698) of Pius X, no. Ill, permitting 
the faithful to receive Holy Communion out of mere devotion in a rite different 

The superior of a house of clerical religious may, in virtue of 
canon 514, § 1, carry Holy Viaticum privately or, with the per
mission of the pastor, publicly, to the professed members and to 
the novices attached to his house even though they are outside 
the house.29

851. Distribution under the appearance of leavened or un
leavened bread. 1. A priest shall distribute Holy Communion 
under the appearance of leavened or unleavened bread as his rite 
demands.

2. But where there is urgent need and a priest of different rite 
is not available, it is permitted to a priest of an Oriental rite which 
uses leavened bread to distribute Holy Communion under the 
appearance of unleavened bread, and similarly to a priest of the 
Latin rite or of an Oriental rite which uses unleavened bread to 
distribute it under the appearance of leavened bread; but each 
shall observe the ceremonies of his own rite in the act of ministra
tion.30

Coronata interprets the case of urgent necessity very widely, 
permitting the use of the concession in canon 851, § 2, even in 
the case in which a communicant, desiring to receive Holy Com
munion only out of devotion, cannot wait for the coming of a 
priest of his own rite.31
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852. Communion under one species. The Holy Eucharist shall 
be administered only under the appearance of bread.  The pre
cept of this canon imposes a grave obligation of ecclesiastical law.  
Only a reason based on the public welfare will be recognized by 
the Holy See as grounds for a dispensation from this law.   Of 
course such a reason does exist in regard to the concession en
joyed by certain Oriental rites. If a member of the Latin rite 
receives Holy Communion from a priest of an Oriental rite en
joying this concession, he can conform to that rite and receive 
Holy Communion under the appearance of both bread and 
wine.

32
33

3435

36

from their own, immediately follows no. II, which makes substantially the same 
provision as can. 851, § 2.

32 Can. 852. The error of the Hussites, requiring the administration of Holy 
Communion under the appearance of both bread and wine, an error followed by 
nearly all Protestant sects, was condemned by the Council of Constance (sess. 
XIII, July 15, 1415; Mansi, XXVII, 727 f.; Denzinger-Bannwart-Umberg, Enchirid
ion, no. 626), by Martin V (in Cone. Constantien., const. Inter cunctas, Feb. 22, 
1418, art. 18; Fontes, no. 43; BRT, IV, 665-77; eminentis, Feb. 22, 1418; 
Fontes, no. 44), and by the Council of Trent, (sess. XXI, de communione, cc. 1, 2, 
can. 1,2; Schroeder, op. cit., pp. 132-35).

33 Though this is a precept of ecclesiastical law, it is the common view that even 
to satisfy the precept of the divine law requiring the reception of Holy Viaticum, 
it is not permitted to administer Holy Communion under the appearance of wine, 
should it be impossible to obtain a sacred host. Cf. Benedict XIV, litt. ap. Fra 
le moltiplicita, May 1, 1751 (Fontes, no. 411); contra Cappello, ibid., no. 450. 
Salvo meliori indicio, we would incline to allow, in extreme cases, the ad
ministration of Holy Communion as Holy Viaticum under the appearance of 
wine to one absolutely unable to swallow but a few drops of pure liquid.

31 Cf. Benedict XIV, ibid.
35 Cf. can. 866; Coronata, ibid., no. 301.

The following obligations bind the priest to the extent of a 
venial sin, but a sound justifying reason would excuse him from 
all sin in acting contrary to them. He may not administer a large 
host to the faithful, or more than one small host. But he may 
divide the small hosts to accommodate the needs of a larger num
ber of communicants than the number of small hosts can supply; 
indeed, if there are no small hosts, he may take a small portion of
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the large host for the communion of one or other communicant 
who would otherwise be inconvenienced with regard to the re
ception of Holy Communion.3®

article n
The Subject of Holy Communion

Canons 853-866

Division. The first canon of this article (can. 853) states the 
general principle of the right of the baptized faithful to receive 
Holy Communion. Canon 854 regulates the admission of children 
to their first Holy Communion. Canon 855 restricts the minister 
with regard to the unworthy, and canon 856 imposes a similar 
restriction on the recipient in the state of mortal sin. Canon 857 
limits the number of times in a day Holy Communion can be 
received. Canon 858 imposes the obligation of the Eucharistic fast 
and states a case in which the law grants a dispensation from it. 
Canon 859 governs the reception of Holy Communion at Easter. 
Canon 860 places on parents and guardians responsibility in the 
matter of the reception of Holy Communion on the part of those 
subject to them. Canon 861 notes the juridical inefficacy of a 
sacrilegious Communion. Canon 862 exhorts priests and clerics 
to receive Holy Communion on Holy Thursday. Canon 863 in
sists on the importance of frequent Communion. Canons 864 f. 
provide norms for the administration of Holy Viaticum. Canon 
866 regulates interritual Communion.

853. The general right of the baptized faithful. Every bap
tized person who is not restrained by law can and should be admit
ted to Holy Communion.1

30 Cf. Cappello, ibid., no. 451; Coronata, loc. cit. The host exposed in the mon
strance should not, outside a case of necessity, be divided and distributed to the 
communicants; cf. Noldin-Schmitt, op. cit., Ill, no. 131.

1 Can. 853. Baptism of water is a fundamental prerequisite for all the other 
sacraments. The opinion holding that baptism of desire suffices for the reception 
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The divine law requires in adults an intention at least for the 
fruitful reception of Holy Communion and it is unlawful to give 
Holy Communion to one in whom at least a habitual implicit in
tention cannot be presumed, i.e., an intention presumed from his 
Christian manner of living.* 2 The divine law also requires that 
Holy Communion be not given to one who is likely, from his 
physical or mental condition, to cause irreverence to the Blessed 
Sacrament.3 Positive law makes it unlawful to distribute Holy 
Communion even as Holy Viaticum to those who have never en
joyed the use of reason.4 On the other hand, those who have had 
the use of reason and have lived a Christian life, whether they 
be insane, delirious, or unconscious, can be presumed to have a 
sufficient intention, but it is probable that even in their case there 
is danger of irreverence.

of Holy Communion has no probability. Cf. Gasparri, op. cit., nos. 1116 ff.; Cap
pello, op. cit., no. 460.

2Cf. Gasparri, ibid., no. 1124; Cappello, ibid., no. 463.
3 Cf. Rituale Rom., tit. IV, c. 4, de communione infirmorum, no. 4; Cappello, 

ibid., nos. 463, 466, 467.
4 Cf. also can. 854, § 1, compared with can. 88, § 3.
3 Cf. can. 854, § 2; Gasparri, ibid., no. 1123; Cappello, ibid., no. 463; Coronata, 

op. cit., no. 304.
e Cf. can. 854, § 3; Cappello, ibid., no. 464; Coronata, loc. cit.
7 Can. 854, § 1. From the twelfth century it came to be forbidden by universal

851

In lucid intervals Holy Viaticum can be given to those who 
can absorb sufficient instruction to distinguish Holy Communion 
from common bread and to adore our Lord present; this con
clusion is applicable also to the dull-witted.5 If it is possible to 
give them sufficient instruction that they may know the mysteries 
of faith, they may be admitted to Communion of devotion in the 
same way as if they had been fully instructed before they became 
insane.6

854. The admission of children to Communion. 1. The Eu
charist shall not be administered to children who, because of the 
deficiency of age, do not have the knowledge or the intention re
quired for the reception of this sacrament.7
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2. In danger of death, to permit and oblige the minister to 
give the Holy Eucharist to children, it suffices that they should 
have the knowledge required to distinguish the body of Christ 
from ordinary food and reverently to adore it.  The obligation 
binding children to receive Holy Viaticum arises from the divine 
law, once they have the requisite knowledge as specified here. 
Before the age of seven years it is presumed that the child does 
not have this knowledge, though the presumption must yield to 
the facts in a given case.  In doubt, the decision should be against 
the obligation if the child is not yet seven years old; for the obliga
tion, if he has reached that age.  In any event it is an abuse to re
fuse as a general practice Holy Viaticum to children who have 
reached the use of reason.

8

9

10

11
3. Outside the danger of death a more thorough knowledge of 

Christian doctrine and a more detailed preparation are properly 
required, namely, that by which they may in the degree in which 
they are able know at least the mysteries of faith the knowledge 
of which is necessary for salvation and by which, when they ap
proach the Blessed Eucharist, they may possess the devotion that 
is appropriate to their age.  This provision is taken from the 
decree of Pius X promoting the prompt admission of children to 
Communion.  That decree indicated, in opposition to errors of 
commentators, that the obligation of the annual reception of 
Holy Communion and of the annual confession both commence 
at the same time, i.e., when the child commences to use his rea

12

13

custom in the Western Church to administer Holy Communion to children who 
had not reached the use of reason. The Council of Trent definitely declared that 
they have no obligation to receive Holy Communion (sess. XXI, de communione, 
c.4. can. 4; Schroeder, Council of Trent, pp. 134 f.). Prior to the Code it was for
bidden by the Roman Ritual to administer Holy Communion to them. Cf. Gas
parri, ibid., no. 1122.

8 Can. 854, § 2. 0 Cf. can. 88, § 3; Vermeersch-Creusen, op. cit., II, no. 118.
10 Cf. Coronata, ibid., no. 310.
11 Cf. S. C. de Sacramentis, deer. Quam singulari, Aug. 8, 1910, VIII (Fontes,

no. 2103). 12 Can. 854, § 3.
ia S. C. de Sacramentis, deer. Quam singulari, Aug. 8, 1910.
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son.14 In the light of this rule, it seems to be vain argumentation 
to attempt distinctions in the law of the Code. It should be said, 
then, that when the child begins to use his reason the pastor has 
an obligation of seeing to it that he is admitted to Holy Com
munion, and the child is thenceforward obliged to receive Holy 
Communion annually.

14 A doubt was proposed to the Code Commission whether the use of reason 
mentioned in can. 854 (§§ 2, 3, 5), 859 (§ 1), and 906 should be understood as that 
which is sufficient to commit a mortal sin or as that which suffices for the commis
sion of a venial sin. The president of the Code Commission merely referred the 
solution to the respective canons; indeed, he noted that the degree of the use of 
reason required for the reception of Holy Communion is clearly indicated in can. 
854, §§ 2> 3- The II Plenary Council of Baltimore (Acta, no. 261), while quoting 
St. Thomas (Summa theol., Illa, q.8o, a.9) to the effect that children could be 
admitted to Holy Communion when they begin to enjoy some degree of the use 
of reason, noted that it could be stated as a general rule, not without its excep
tions, that the child should not be admitted to Holy Communion before he was 
ten years old. However, it made a distinction between the devotional or the annual 
reception of Holy Communion and the reception of Holy Viaticum, indicating 
that it would be a serious offense to permit precocious children to die without 
Holy Viaticum simply because they had not made their first Holy Communion.

15 Can. 854, §§4, 5. The II Plen. Council of Baltimore (Acta, no. 260) made 
much of the solemnity of first Communion day. In view of the reserved instruction 
of the Sacred Congregation of the Sacraments of Dec. 8, 1938 (Bouscaren, op. cit., 
II, 208-15) it seems preferable that children should be admitted to first Holy 
Communion without the regimentation of first Communion day; cf. Crotty, The 
Recipient of First Holy Communion, The Catholic University of America Canon 
Law Studies, no. 247 (Washington, D.C.: The Catholic University of America 
Press, 1947), pp. 109-14.

4. The decision regarding the sufficient qualities of children 
for their admission to first Communion belongs to their confessor 
and to their parents or those who take the place of their parents.

5. It is the pastor’s duty to be on guard, and he may require 
for this purpose an examination if, in his prudence, he deems it 
called for, lest children be admitted to Holy Communion before 
they have attained the use of reason or without sufficient prepara
tion, and at the same time to provide that those who have attained 
the use of reason and who are sufficiently prepared shall be re
freshed as soon as possible with this divine food.  In the abstract, 
the child’s right under canon 853 does not depend on the judg-

15
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ment of anyone, not even on that of the confessor or of the parents. 
In the concrete, however, the primary right of rendering the 
decision is given to the confessor, i.e., any confessor who hears the 
child’s confession. The pastor’s right is restricted to the case in 
which a child should ask for Holy Communion in the absence of 
a decision made by his confessor or in which the pastor would con
ceive a reasonable doubt about the present disposition of the 
child. He is not given the right to question the decision made by 
the confessor or to require all children to submit to an examina
tion conducted at a specified time and place.16

16 Cf. Vermeersch-Creusen, op. cit., II, no. 118.
17 Can. 855, § 1. The Roman Ritual has almost exactly the same provision (tit.

IV, c. 1, De sanctissimo Eucharistiae sacramento, no. 8); the pre-Code edition of 
the Ritual gave a list, omitted in the post-Code edition, of examples of public 
and notorious sinners: prostitutes, usurers, sorcerers, persons living in concubinage, 
and blasphemers.

is Cf. Noldin-Schmitt, Theologia moralis, III, no. 37, 1; Coronata, op. cit., I, 
no. 313« 10 Cf. Cappello, ibid., no. 75, 4.

20 Cf. Coronata, loc. cit. 21 cf. Cappello, ibid., no. 75, 3.
854

855. The exclusion of the unworthy. 1. They are to be ex
cluded from the Eucharist who are publicly unworthy, as those 
who are excommunicated, interdicted, and those notoriously in
famous, unless their repentance and amendment is publicly 
known and they have previously repaired the public scandal 
caused by them.  Persons excluded by this prohibition cannot 
be given Holy Communion even privately. The obligation im
posed by it is a grave one.  If there is doubt about the notoriety 
of the sin, the communicant is to be favored in public.  If 
unworthiness arises from excommunication or interdict, notori
ety is required either through judicial sentence or otherwise; and 
the unworthiness does not arise from local interdict but only from 
personal interdict.  In the case of blasphemers, the mere fact that 
they have gone to confession may be sufficient to repair the scan
dal.  This is not true, however, in the case of persons living in 
concubinage, even though under the protection of a civil mar
riage, or in the case of other sins which imply a similar habitual

17

18
19

20

21
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mode of conduct or the continuation of the proximate occasion 
of sin.22 Therefore even a dying person cannot receive Holy Com
munion unless he either marries his concubine or, if that it impos
sible, repudiates her in the presence of witnesses or, at the very 
least, authorizes the confessor to make known the fact of his re
pentance and of his repudiation.23

The promise to repair the scandal seems to suffice for the pri
vate administration of Holy Communion to one who has been 
absolved.24 In doubt as to the sinner’s reformation or as to his 
having repaired the scandal, Holy Communion is to be refused 
him, unless greater evil is feared as a result of the denial.25 In 
doubt as to the sufficiency of the means imposed by the confessor 
for the repairing of the scandal, the question should be referred 
to the local ordinary, and the latter’s decision is paramount in the 
external forum.26

As a special illustration of those who are unworthy, the Sacred 
Congregation of the Council in an instruction of 1930 forbade the 
admission to Holy Communion of immodestly dressed women 
and girls.27

2. The minister shall likewise refuse to admit secret sinners 
if they privately request Holy Communion and he knows they 
have not repented; but he shall not do so if they publicly request 
Holy Communion and he is unable to pass them by without 
scandal.28 A sin remains secret even if it is known to a few persons, 
provided they are such that it will not be widely publicized. Even 
when publicly known, the moral responsibility of the sinner must

22 Cf. Cappello, loc. cit.
28 Cf. Vermeersch-Creusen, op. cit., II, no. 117; Coronata, loc. cit.
24 Cf. Cappello, loc. cit. 25 Cf. Vermeersch-Creusen, loc. cit.
20 S. C. C., Nov. 18, 1922 (Bouscaren, op. cit., I, 408 f.). This case involved a 

woman who was living in open concubinage with a relative and who was admitted 
by a missioner to Holy Communion. The pastor complained to the local ordinary, 
who forbade the admission of the woman to Holy Communion until she had sep
arated from the man with whom she was living. The missioner had recourse to the 
Sacred Congregation of the Council, which decided in favor of the local ordinary.

27 S. C. C., instr. Jan. 12, 1930, IX (AAS, XXII, 26; Bouscaren, op. cit., I, 212-14).
28 Can. 855, § 2.
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be publicly known if the sin is to be regarded as public and the 
sinner as a public sinner. In short, all sinners are secret sinners 
whose sinfulness before God is not generally known to the public. 
And they may be secret sinners in one place though public sinners 
in another; in the place in which their sinfulness is not publicly 
known, they are to be treated as in canon 855, § 2. Moreover, in 
applying this provision a confessor cannot employ knowledge that 
he has derived from the confessional, even to refuse a communi
cant who requests Holy Communion privately.20

But Holy Communion must be denied to one who clearly in
tends to dishonor the sacred host, even if he is a secret sinner who 
requests Holy Communion publicly.30

856. The required state of grace. No one with a grave sin on 
his conscience, no matter how contrite he may deem himself to 
be, shall go to Holy Communion without the previous sacramen
tal confession of his sin; but in a case of urgent need and of the 
unavailability of a confessor, he shall first make an act of perfect 
contrition.31

Examples of cases in which an act of perfect contrition suffices 
are not many. If the communicant is already at the rail before he 
remembers an unconfessed mortal sin, the act of perfect contrition 
suffices. This is true also if a member of a wedding party, when all 
its members are to receive Holy Communion on the occasion of 
the wedding, remembers on the morning of the ceremony that 
he is not in the state of grace.

In 1938, the Sacred Congregation of the Sacraments issued an 
instruction with regard to the reception of almost general daily 
communion in boarding schools and religious houses in which, 
among other provisions, it required that, to prevent the danger of

29 Cf. Vermeersch-Creusen, op. cit., II, no. 116, 3; Noldin-Schmitt, op. cit., 
no. 37, 2.

30 Cf. De Lugo, De sacramentis in genere, disp. 8, nos. 177-79. Even under the 
threat of death, die violation of either paragraph of canon 855 is permitted by an 
opinion that is only probable. Cf. Ballcrini-Palmieri, Opus theologicum morale, 
IV, no. 68g; D’Annibale, Summula theologiae moralis, III, no. 264.

81 Can. 856. Cf. our commentary on can. 807.
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the sacrilegious reception of Holy Communion, a confessor should 
be available on the occasion of the distribution of Holy Commun
ion.32

857. Single daily reception. It is permitted to no one to receive 
the Holy Eucharist if he has already received it on the same day, 
except in the cases noted in canon 858, § 1.33

858. The Eucharistic fast. 1. If one has not observed the natu
ral fast from midnight, one cannot be admitted to the reception of 
the Holy Eucharist, except in the case of danger of death or of 
the need to prevent irreverence toward the Sacrament.  Never
theless the ecclesiastical law requiring the observance of the

34

32 S. C. de Sacramentis, instr. Dec. 8, 1938, II, 2, d (Bouscaren, op. cit., II, 208- 
15). This instruction also made the following regulations. Preachers and spiritual 
directors when exhorting the faithful to daily Communion must explain that the 
practice is not obligatory, indeed that it is permitted only when the proper mo
tives and disposition are present in the recipient. Opportunity for daily confes
sion should be provided in the schools and communities with which the instruction 
deals, and one or two confessors should be appointed to this end. In seminaries, 
according to canons 1358, 1361, and 1367, there must be appointed two ordinary 
confessors and a spiritual director, as well as additional confessors to whom the 
seminarians may go or who may be called at the request of the seminarians. As 
to religious communities, the provisions of can. 518 ft. are to be observed. Su
periors must by word and deed show that, though they are pleased with daily 
Communion, they do not reproach those who abstain. Reports on piety, study, 
and conduct shall not include a report on the frequency of the reception of Holy 
Communion; indeed, the infrequency of the reception shall have no bearing on 
the judgment of the superiors in making the reports. If the word “general” is used 
in connection with Holy Communion, its meaning must be carefully explained so 
as to make it clear that no one is obliged to receive Holy Communion on that 
occasion. If in the constitutions of religious institutes the religious are required to 
receive Holy Communion on specified days, these requirements are directive only 
and not preceptive. To prevent the fact of abstention from Holy Communion 
from being noticed, there shall be no rigid and quasi-military order observed in 
the approach to the Holy Table, no express invitation, and no insignia worn 
by those receiving Holy Communion. Superiors shall see to it that Holy Com
munion is not brought to the sick who do not ask for it. Cf. our commentary on 
can. 595. 33 Can. 857.

34 Can. 858, § 1. The natural fast implies complete abstinence from anything 
taken as food or drink or even medicine; it is distinguished from the ecclesiastical 
fast not because it arises from the natural or the divine law, but because the term, 
ecclesiastical fast, is reserved to the prohibition forbidding the eating of more 
than one full meal a day. Cf. can. 1251.
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Eucharistic fast is intimately connected with the divine law which 
requires the utmost reverence to be shown the Blessed Sacrament. 
For that reason Cappello says that it binds even those not bound 
by other ecclesiastical laws, e.g., children under the age of seven 
years.35

The law of the Eucharistic fast as laid down in canon 858, § 1 
and subsequently modified in the Apostolic constitution Christus 
Dominus of January 6, 1953?° was notably amended by Pius XII 
in a motu proprio dated March 19, 1957.37 The new regulations 
provide that priests and faithful, before Mass or Holy Commun
ion respectively, must abstain for three hours from solid foods 
and alcoholic beverages, for one hour from non-alcoholic bev
erages. These concessions are granted unconditionally, that is, 
there is no need of any permission, consultation, or reason for the 
use of them. The motu proprio rules also that water does not 
break the fast.38 The term “water” includes every type and kind 
of water as referred to in the common sense of the word, even 
mineral, carbonated, or chemically purified water. Because water 
no longer breaks the fast, it may be taken at any time up to the 
moment of receiving Communion. No inconvenience or other 
reason is required for availing oneself of this concession. An
other important provision of the motu proprio is that the Eu
charistic fast according to these new rules must be observed for 
all Masses and Communions, that is, even by those who celebrate 
Mass or receive Holy Communion at midnight or in the first 
hours of the day.

Authors excuse from the law of fasting because of extraordi
nary circumstances a priest who broke his fast on the day of his 
first solemn Mass; for the same reason they believe that a child

35 Cf. our commentary on can. 12; Cappello, ibid., no. 498.
30 AAS, XLV, 15 f. The constitution was accompanied by an instruction of the 

Holy Office; AAS, XLV, 47 f. Cf. our commentary on can. 858, note 52.
37 AAS, XLIX, 177. The motu proprio went into effect March 25, 1957.
38 Since water does not break the fast, the rules previously existing, whereby 

water could be taken at the ablutions of a first or second Mass when a priest 
binated or trinated, may be considered still in effect with the same interpreta- 
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would be excused on his first Communion day; indeed, they in
clude in their exemption a person who remembered that he had 
broken his fast only when he was already at the Communion rail. 
Of course, in the latter two cases, the communicants would be 
excused only if they would be seriously embarrassed by their 
failure to receive Holy Communion.30 Moreover, the Holy See 
dispenses from the fast to the extent required by a convert who 
has taken the salt administered in his baptism.40

don as under the constitution Christus Dominus. Accordingly, those who say Mass 
twice or three times take the ablutions only with water unless there is at least a 
three-hour interval between Masses, in which case the celebrant must use both 
water and wine.

3° Cf. Noldin-Schmitt, op. cit., Ill, no. 156.
•»0 S. C. de Prop. Fide, resp. Feb. 16, 1806 (Coll. S. C. P. F., no. 687). 

Institutiones theol. moralis (nth ed., Brussels: Dewit, 1927), II, no. 200.
4-Cf. Vermeersch-Creusen, ibid., no. 123; Coronata, ibid., no. 319.

Canon 858, § 1, expressly exempts from the fast those who are 
in danger of death. This part of the canon is certainly not abro
gated by the new regulations. It is obviously applicable to those 
who are in danger of death from sickness, even though there may 
be doubt about the danger, and it extends to the tvhole period 
during which they are in danger of death. On the other hand, au
thors require persons in danger of death from battle or from the 
executions to observe the fast if this is possible. But Genicot- 
Salsmans make the exemption as sweeping for the latter as for 
those in danger of death from sickness.41

Canon 858, § 1, also excuses from the observance of the fast 
those who must consume the Blessed Sacrament to prevent ir- 
1 evei ence. The unusual case is that of the attack of a sacrilegious 
mob. However, a more usual case is that in which a priest finds 
particles of the sacred host on the paten after the celebration of 
Mass. Authors allow him to consume these if they are fragments 
of the host consumed in the Mass celebrated by the priest.42

2- Those who have been sick in bed for a month without hope 
of a speedy recovery, on the prudent advice of their confessor, are 
permitted to receive the Holy Eucharist once or twice a week,
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even though beforehand they have taken some medicine or some 
liquid as a beverage.43

43 Can. 858, § 2. It may be reasonably assumed that can. 858, § 2 is now abro
gated.

44 “The infirm, even if not bedridden, may take non-alcoholic beverages and 
that which is really and properly medicine, either in liquid or solid form, before 
Mass or Holy Communion without any time limit;’’ Pius XII, motu proprio, 
March 19, 1957; no. 4.

« Cf. S. C. S. Off., instr. Jan. 6, 1953 (AAS, XLV, 47 f.).
46 Thus the following probably qualify as infirm: persons with a continuing 

condition of insomnia, or with a moderately severe cold or headache, or with 
a painful and persistent cough.

47 Lozenges, if powdered and mixed with water, become liquid and may be 
thus consumed, even though not medicine. A raw egg is probably liquid.

48 As in the case of the penitential fast, old age might be considered as begin
ning with the beginning of one’s sixtieth year; cf. can. 1254, § 2. Certain authors, 
however, mention seventy years.

By the motu proprio referred to above, Pius XII has also mod
ified this rule concerning the Eucharistic fast of the sick.44 They 
are now permitted to take anything to drink that is not alcoholic 
up to Communion time. They are also permitted to take any 
medicine, whether solid or liquid, up to Communion time. The 
medicine is not excluded when it contains alcohol.

Since 1953 the sick had had a somewhat similar permission but 
then the advice of a confessor was required.45 46 Now such advice 
is no longer needed. All persons may use this concession when 
they are sick. Each one is to decide for himself whether he is 
sick. Since no special degree of illness is required, there need be 
no severity in the application of this rule. All who are sick, even 
slightly so, may make use of this permission.40

Non-alcoholic beverages which the sick may take even up to 
Communion include not only light liquids like tea or broth or 
coffee, but even thicker liquids such as eggnogs and the like.47

While pregnancy does not seem to be considered a sickness, it 
is frequently accompanied by sickness. Old age may certainly 
qualify a person as infirm within the meaning of the present legis
lation whenever it is accompanied by any inconvenience which 
renders somewhat difficult the keeping of the usual fast.48
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It seems that the faculty granted the sick may be used by one 
who is not sick at the time but foresees that he will get sick and 
will suffer inconvenience unless he takes something by way of 
drink or medicine.40

Toward the end of the motu proprio containing the new legis
lation on the Eucharistic fast, Pius XII thus exhorts priests and 
faithful: “We strongly exhort priests and faithful who are able 
to do so to observe the old and venerable form of the Eucharistic 
fast before Mass and Holy Communion. All those who will make 
use of these concessions must compensate for the good received 
by becoming shining examples of a Christian life and principally 
with works of penance and charity.” 50 In addition, the motu 
proprio 51 states that “every disposition whatsoever to the contrary 
is abrogated, even if it is worthy of special mention.” 52

859. The Easter duty. Everyone of the faithful of both sexes,
40 Cf. J. C. Ford, The New Eucharistic Legislation, New York, Kenedy, 1953, 

P- 75-
50 This exhortation, strong as it is, should not be turned into a command. It 

leaves the faithful free to take advantage of the new concessions or, through a 
laudable penitential spirit, to observe the full fast as it was kept in the past. Cf. 
Ottaviani, “Uno storico documento,” Osservatore Romano, March 23, 1957«

51 Ottaviani notes (ibid.) that, through the motu proprio Sacram Commu 
nionem, the rules for the Eucharistic fast have been adapted to the demands o 
the times and so simplified as to be understandable to the mentality of children.

52 On Jan. 6, 1953, the Apostolic constitution Christus Dominus was issued with 
an accompanying instruction of the Holy Office (AAS, XLV, 15 f.). For the first 
time in over 1500 years the constitution changed the general law of the Eucha
ristic fast by decreeing that water no longer breaks the fast. It also mitigated the 
fast in no small measure in a number of instances. The papal document also 
made possible the celebration of evening Mass many days of the year throughout 
the world, and every day of the year in mission countries. The communicant 
had to suffer some difficulty or inconvenience in observing the strict Eucharistic 
fast before availing himself of the new concessions. Such difficulty was always 
presumed in the cases of priests who were in special circumstances and of those 
who received Holy Communion at evening Masses. As to the sick and those 
faithful who were in special circumstances, the final judgment as to the existence 
of the individual grave inconvenience was to be made by the confessor. He, in 
turn, had to rely upon the statement of the penitent.

This relaxation of the previous law was in turn superseded by the later and 
still more generous concessions on March 19, 1957, when Pius XII promulgated 
the motu proprio Sacram Communionem, effective March 25 of the same year. 
Its prescriptions now govern the Eucharistic fast in the entire Church.
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is bound, after he has reached the years of discretion, that is, the 
use of reason, to receive the sacrament of the Eucharist once a 
year, at least at Easter, unless perchance with the advice of his 
own priest, for some justifying reason, he is convinced that he 
should temporarily abstain from receiving it.63 By imposing the 
obligation of the Easter Duty, the IV Council of the Lateran 
(1215)54 gave specification to the divine law which imposes, be
sides the obligation of receiving Holy Viaticum, the obligation of 
receiving Holy Communion more than once in the course of one’s 
life.55 This obligation was reaffirmed in the Council of Trent50 
and is now embodied in the Code. The pre-Code dispute about 
whether the precept involved a twofold obligation has been set
tled by the Code in favor of a single obligation.57 Nevertheless the 
single precept, though inclusive of the Easter season, is separable 
from it; therefore, once the Easter season has closed, it remains 
binding, but not as the precept of the Easter duty. Thus it can be 
fulfilled at any time before January 1 of the subsequent year 
or before the beginning of the next Easter season, depending on 
the mode of reckoning the year within which it is required by the 
Code that Holy Communion be received.58 It is sufficiently prob
able that children are bound by this precept only with the begin
ning of the Easter season following the day on which they attained

83 Can. 859, § 1.
54 C. 21; Denzinger-Bannwart-Umberg, Enchiridion, no. 437; Mansi, XXII, 

1007-10; Schroeder, General Councils, pp. 259 f.
65 It is the commonly held view today that the divine law imposes this obliga

tion; cf. Coronata, ibid., no. 322. On the other hand, the actual reception of Holy 
Communion is not absolutely necessary as a means of salvation; cf. Cone. Trident., 
sess. XXI, de communione, can. 4; Schroeder, Council of Trent, p. 135.

60 Sess. XIII, de Eucharistia, can. 9; Schroeder, op. cit., p. 80.
57 Cf. De Lugo, De venerabili Eucharistiae sacramento, disp. 16, nos. 62 f. In

deed, one who received Holy Viaticum during the Easter season would satisfy the 
precept of can. 859, § 1. Cf. Piscetta-Gennaro, op. cit., V, no. 552.

58 Cappello, ibid., no. 478, 1, 2 (Cappello holds that the year must be reckoned 
from Easter season to Easter season; ibid., no. 475, 6); Vermeersch-Creusen, ibid., 
no. 126. On the other hand, Priimmer (op. cit., Ill, no. 212) regards as more 
probable the view that the one who fails to receive Holy Communion during the 
Easter season must receive it as soon as possible thereafter.
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the use of reason.50 But they are bound by this obligation even 
before they reach the age of seven years if they have been admitted 
to their first Holy Communion because they were deemed to 
possess the use of reason required.60

2. The Easter Communion shall be received during the inter
val from Palm Sunday to Low Sunday; but the authority is given 
to local ordinaries, should circumstances affecting persons and 
places so require, to set an earlier date for the beginning of this 
period for the benefit of even all the faithful subject to them, not 
however earlier than the fourth Sunday of Lent, as well as to ex
tend the period, but not beyond the feast of the Most Holy Trin
ity.01

It is stated in the decrees of the II Plenary Council of Balti
more 02 that Pius VIII by an indult of September 26, 1830, ex
tended the time for the compliance with the Easter duty in the 
United States so that it began with the first Sunday of Lent and 
expired only on Trinity Sunday. It is related that the reasons for 
the indult were the scarcity of priests, the extent of territory to 
be served by them, and the already existing custom. It further 
seems to be hoped that when the supply of priests is adequate to 
the needs of the faithful, the universal discipline shall be rein
stated. Augustine C3 argues that this extension of time ceased with 
the promulgation of the Code. Woywod, on the other hand, con
tends that the indult is preserved intact in virtue of canon 4.64 
Barrett is willing to concede that the custom has become im
memorial and that it can be tolerated until the local ordinary 
deems it should be removed.65

60 Cf. Cappello, ibid,, no. 475, 7.
o° Code Commission, resp. of the president, Jan. 3, 1918; Bouscaren, op. cit., 

I, 53 f.; cf. our commentar}’ on can. 12. Cappello says these children are bound 
by the divine-ecclesiastical law of annual communion but not by the ecclesiastical 
law requiring the reception of Holy Communion at the Easter season; ibid., no. 
475, 8. 61 Can. 859, § 2. 62 Acta, no. 257.

03 Commentary, IV, on can. 859, § 2. 84 Woywod, Commentary, I, 414.
85 Cf. can. 5; Barrett, A Comparative Study of the Third Plenary Council of 

Baltimore and the Code, The Catholic University of America Canon Law Studies, 
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It is gravely sinful not to receive Holy Communion within the 
time set for the fulfillment of the Easter duty, even though it is 
postponed for only a day, unless there is a justifying reason in 
accordance with canon 859, § i.6C

Strangers dwelling within a diocese enjoy the right to receive 
Holy Communion within the interval set by the local ordinary 
in accordance with the authority given him in canon 859, § 2.* 67

no. 83 (Washington, D.C.: The Catholic University of America, 1932), pp. 123 f. 
Cappello argues that the time for the fulfillment of the precept of the annual Com
munion cannot be extended by custom because of the element of the divine law 
involved in it, an element which, however, is not involved in the precept of the 
Easter Communion. Cf. Cappello, ibid., no. 476, 3.

60 Cf. Coronata, op. cit., I, no. 324; Cappello, ibid., no. 476, 4.
67 Cf. Coronata, loc. cit.; Cappello, ibid., no. 476.
68 Can. 859, § 3. There is no longer an obligation to fulfill this obligation in

one’s own parish; prior to the Code the obligation was a grave one. Cf. Coronata, 
ibid., no. 325; Cappello, ibid., no. 475. 00 Can. 859, § 4.

70 Cf. our commentary on can. 859, § 1. Can. 860.
864

3. The faithful are to be persuaded to fulfill this precept in 
their own respective parishes; if anyone fulfills it in another par
ish, he shall take care to inform his own pastor of his fulfillment 
of the precept.68

4. The precept of the Easter Communion remains binding if 
for any reason it was not fulfilled within the prescribed time.  
This is to say, the precept of the annual communion does not 
expire when the Easter season comes to an end.

69

70
860. The responsibility of those in charge of children. The 

obligation of the precept of receiving Holy Communion binding 
on children under the age of puberty affects also and principally 
those who are charged with their care, that is, their parents, 
guardians, confessors, teachers, and pastors.  A grave obligation 
is thus imposed, and those involved must fulfill it even by impos
ing precepts if these are necessary. It binds not only pastors but 
all who are charged with the care of souls.

71

861. The juridical inefficacy of a sacrilegious Communion. 
The precept of receiving Holy Communion is not fulfilled by a
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sacrilegious reception of Communion,72 whether it is the precept 
of receiving annual Communion, Communion at Easter, or Com
munion as Holy Viaticum.

862. The Communion of clerics on Holy Thursday. It is de
sirable that on Holy Thursday all clerics, inclusive of priests who 
do not celebrate Mass on that day, should be refreshed with the 
most holy body of Christ during the solemn or conventual Mass.  
It seems that local ordinaries should foster this practice by exhor
tation rather than by precept.

73

74
863. Exhortation to frequent Communion. The faithful shall 

be exhorted that they may refresh themselves frequently, even 
daily, with the Eucharistic bread in accordance with the norms 
laid down in the decrees of the Apostolic See; and that those who 
assist at Mass may receive Communion not only by a spiritual 
desire but also by the sacramental reception of the Most Holy 
Eucharist.75

72 Can. 861. Such an act defeats the sanctifying purpose of the precept.
73 Can. 862. Cappello says that even under this terminology there is an obliga

tion binding under pain of venial sin on clerics attached to the cathedral church: 
ibid., no. 479. The Sacred Congregation of Rites has declared that the rule of th 
Caeremoniale Episcoporum (lib. II, c.33, nos. 3, 6) should be followed in tl 
matter in commemoration of the Last Supper; cf. S. R. C., deer. Sept. 27, if 
(Decreta authentica, no. 2489). .

74 The Sacred Congregation of Rites under the pre-Code law indicated thJ 
the bishop could compel the cathedral canons to receive Holy Communion from 
him on Holy Thursday; S. R. C., deer. Sept. 10, 1701, ad 16 (Decreta authentica, 
no. 2079). Such compulsion seems to contradict the terms of the instruction of the 
Sacred Congregation of the Sacraments of December 8, 1938; cf. Bouscaren, op. 
cit., II, 208-15; cf. our commentary on can. 856.

75 Can. 863. Innocent XI condemned the proposition of Molinos stating that 
frequent confession and Communion were a mark of predestination even in the 
case of those who led worldly lives; S. C. S. Off., deer. Mar. 2, 1679, prop. 56, 
Michaelis de Molinos damn. (Fontes, no. 754). Pius X, through the decree of 
the Sacred Congregation of the Council, Sacra Tridentina Synodus, Dec. 20, 
1905 (Fontes, no. 4326), rejected the rigorous attitude of the commentators with 
regard to the extraordinary dispositions required for the daily reception of Holy 
Communion and stated definitely that the only dispositions needed were a 
proper intention and the state of grace, without any distinction discriminating 
against the laity or against those in the married state. If the sole intention is an 
improper one, a grave sin can be committed in the reception of Holy Communion
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864-865. Holy Viaticum. 1. In danger of death, no matter 
from what cause it may arise, the faithful are bound by the pre
cept of receiving Holy Communion.70 * * * * * * It is commonly held that 
this precept is imposed by the divine law.77 It begins to bind as 
soon as there arises some certainty of the presence of the danger 
of death, whether it results from sickness or some other cause but 
ceases when the danger passes even though Holy Viaticum was 
not received. The danger of death as such, therefore, differs from 
the imminence of death in which there is no probability of re
covery.78 79 If Holy Communion was received within eight days 
of the time when the danger of death asserted itself, it is prob
able that the obligation of receiving Holy Viaticum does not 
bind.70

and a confessor can forbid a penitent to receive Holy Communion under this
hypothesis, but not if the improper intention is mixed with a proper intention
or if he knows that his penitent receives Communion in the state of venial sin
or with an affection for venial sin. He should, of course, by exhortation persuade
his penitent to prepare well for the reception of Holy Communion, to exclude
all improper motives, and to rid himself of venial sin and of all affection for it
in order that the reception of Holy Communion may be as free as possible from 
anything that would interfere with its fruitfulness. Cf. Cappello, ibid., nos. 536-41; 
cf. our commentary on can. 856 and the summary given there of the instruction 
of the Sacred Congregation of the Sacraments of December 8, 1938, in relation 
to safeguards to be adopted to prevent sacrilege in the daily reception of Holy 
Communion.

The II Plen. Council of Baltimore (Ada, no. 258), in giving restrained approval 
to frequent and daily Communion, quoted at length passages from a decree of 
the Sacred Congregation of the Council of Feb. 12, 1679 (Fontes, no. 2848).

78 Can. 864, § 1. As to the obligation of children, cf. our commentary on can. 
854» § 2- 77 Coronata, ibid., no. 330; cf. our commentary on can. 859, § 1.

78 Cf. Noldin-Schmitt, op. cit., Ill, no. 138.
79 Cf. Cappello, ibid., no. 483; Coronata, ibid., no. 330; De Lugo (op. cit., 

disp. 16, no. yj) calls this view the one more commonly accepted.
80 Can. 864, § 2.

2. However, it is highly desirable that, even if the dying person 
received Holy Communion on the same day before he was 
stricken, he should receive it again as Holy Viaticum; 80 and this 
rule is applicable even if he was already ill when he received Holy
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Communion earlier in the day, provided he did not then receive 
it as Holy Viaticum.

3. During the same danger of death, Holy Viaticum, in accord
ance with the advice of a prudent confessor, may be and is fittingly 
administered several times on distinct days,  even on successive 
days.

81
82

865. The administration of Holy Viaticum to the sick should 
not be too long postponed; and those entrusted with the care of 
souls shall be incessantly on guard to provide that the sick shall 
be refreshed by it while they are in full possession of their senses.  
Since it is lawful to administer Holy Viaticum as soon as there is 
probable danger of death, it is the prudent course to do so.

83

866. Interritual reception of Holy Communion. 1. The au
thority is given to all the faithful of every rite that, for the purpose 
of devotion, they may receive the sacrament of the Eucharist in 
whatever rite it has been consecrated,  provided that the rite is 
not that of a schismatic or a heretical sect; and they may receive it

84

81 Can. 864, § 3. As to the pastor’s right to the first administration of Holy 
Viaticum, cf. our commentary on can. 850.

82 Pre-Code authors required varying intervals between the renewed reception 
of Holy Viaticum; cf. De Lugo, op. cit., disp. 15, nos. 64 f. After the first ad
ministration, it is customary to use the formula, “Corpus Domini . . " Cf. Augus
tine, op. cit., IV, on can. 864, § 3.

83 Can. 865. Benedict XIV required that secular and religious pastors be 
examined on this at the time of the ordinary’s visitation. Const. Firmandis, § 9, 
Nov. 6, 1744 (Fontes, no. 349). Cf. II Plen. Council of Baltimore, Acta, no. 262.

84 Can. 866, § 1. This rule seems even more liberal than that of Pius X, who 
mentioned as a requirement some inconvenience in receiving Holy Communion 
in one’s own rite; const. Tradita ab antiquis, Sept. 14, 1912 (AAS, IV, 609). Pius X 
was apparently moved to make this concession to obviate the difficulties that 
existed in some places preventing the reception of daily Communion, a practice 
which he desired to be promoted in accordance with the decree Sacrosancta Tri- 
dentina Synodus, December 20, 1905 (Fontes, no. 4326). The previous norm was 
based on the norm, somewhat relaxed by custom, of Benedict XIV’s Constitution 
Etsi pastoralis, May 26, 1742 (Fontes, no. 328). The norm of the Code corresponds 
with the ancient norm of the Church, which was interrupted by the Greek schism, 
and, though restored by the Council of Florence, July 6, 1439 (Eugene IV, const. 
Laetentur coeli, § 4 [Fontes, no. 51]) was thereafter not completely recognized in 
practice.
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under both species even if their own rite does not provide for this.
2. It is desirable, however, that the faithful should fulfill each 

in his own rite the precept of the Easter Communion.85
3. Holy Viaticum shall be received by the dying in their own 

rite; but in case of urgent need, it is permitted to receive it in any 
rite.86

article in
The Time and the Place at Which Holy Communion Can 

Be Distributed

Canons 867-869

Division. The first canon of this article (can. 867) enumerates 
the days on which and the hours at which Holy Communion may 
and may not be distributed. Canon 868 restricts the space which 
the celebrant may interpose between himself and the altar in the 
distribution of Holy Communion, and canon 869 specifies the 
places in which Holy Communion may be distributed.

867. The days and hours at which Holy Communion may be 
distributed. 1. It is permitted to distribute Holy Communion on 
all days.

85 Can. 866, § 2. The constitution of Pius X, Tradita ab antiquis, no. IV, Sept. 
14, 1912 (Fontes, no. 698), required the reception of Holy Communion at Easter 
in one’s own rite and parish; indeed it was argued that the pastor could not per
mit the fulfillment of the Easter duty in a rite other than one’s own. In opposi
tion to a statement in II Monitore Ecclesiastico (XXXVII [1925], 103), Cicognani 
(Commentarium in Librum I Codicis [Rome: ex Schola Typographica “Pio X,” 
1925], P- 339) refers to the plenary meeting of the Sacred Congregation for the 
Oriental Church (Jan. 26, 1925), in which it was conceded that members of the 
Oriental rite can satisfy their obligation of the Easter Communion by receiving 
Holy Communion in a rite other than their own. The decree Cum data fuerit 
extends this concession to Ruthenians in the United States; S. C. Or., Mar. 1, 
1929, art. 33 (AAS, XXI, 158); Bouscaren, op. cit., I, 14); re-enacted for ten years, 
Nov. 23, 1940 (AAS, XXXIII [1941], 27).

80 Can. 866, § 3. The same justification that allows a priest other than a pastor 
to administer Holy Viaticum seems sufficient for the reception of it in a rite 
other than one’s own. Cf. Coronata, op. cit., I, no. 335.
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2. On Good Friday, however, it is permitted only to carry Holy 
Viaticum to the sick.1

According to the new regulations for Holy Week, Holy Com
munion may be distributed to the faithful on Good Friday but 
only during the liturgical function. Those in danger of death 
may receive Viaticum at any hour of the day. Communion may 
not be brought to the sick who are not in danger of death.2

3. On Holy Saturday, Holy Communion cannot be distributed 
to the faithful except during Mass or immediately after and con
tinuously with the Mass.3

This prescription is restated in the new regulations for Holy 
Week. According to the instruction of the Sacred Congregation 
of Rites, Holy Communion may be administered at the Vigil 
Mass only, either during or immediately after the conclusion of 
the Mass. Those who receive before midnight may receive on 
Easter Sunday morning also. Moreover, those in danger of death 
may receive Viaticum at any hour of the day, but, as on Good Fri
day, Holy Communion may not be brought to the sick not in 
danger of death.4

On Holy Thursday, Holy Communion may be distributed to 
the faithful only during the evening Masses (between 4 p.m. and 
9 p.m.) or immediately after. On the same day Communion may 
be distributed to the sick, even though not in danger of death, 
at any time in the morning or in the afternoon, that is, through
out the daytime.5

1 Can. 867, §§ 1, 2.
2 S. R. C., instruction of Nov. 16, 1955 (AAS, XLVII, 842), no. 19; Additiones 

et Declarationes, Feb. 1, 1957 (AAS, XLIX, 91 f.), no. 18.
The fairly universal custom of receiving Holy Communion on Good Friday 

dating back to the seventh century was abrogated after the promulgation of the 
Roman Missal by Pius V (1570) and the decree of the Sacred Congregation of the 
Council of February 12, 1679 (Fontes, no. 2848). It was restored by Pius XII in 
1955-

3 Can. 867, § 3.
4 S. R. C., instr. Nov. 16, 1955 (AAS, XLVII, 842), no. 18.
5 S. R. C., Additiones et Declarationes, Feb. 1, 1957 (AAS, XLIX, 91 f.), nos. 11, 

12. C£. Barry, Regulations and Rubrics for Holy Week, New York, Pustet, 1957.
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4. Holy Communion may be distributed only at those hours at 
which Mass may be offered, unless a sound reason warrants the 
contrary.

5. But Holy Viaticum may be administered at any hour of the 
day or night.®

To distribute Holy Communion at an hour when it is not per
mitted is, in the absence of a sound reason, a venial sin.7 Holy 
Communion may be distributed at midnight Mass on Christmas 
unless the local ordinary, for a sound reason, forbids it.8 It might 
be correct to restrict the right to distribute Holy Viaticum at 
any hour to the occasion on which the recipient fulfills the precept 
of receiving it, and thus to exclude any other administrations of 
it. The Code, however, does not make this distinction.9

868. Departure of the celebrant from the altar. A priest cele
brating Mass is not permitted to distribute Holy Communion 
during the Mass to the faithful who are so far away that he would 
lose sight of the altar 10 in going to them.

869. The place for the distribution of Holy Communion.
Holy Communion may be distributed wherever it is permitted to

8 Can. 867, §§ 4, 5. As to the hour at which Mass can be offered, cf. our com
mentar}' on can. 821. Communion should not be distributed in the evening except 
during Mass, or immediately before, or immediately after. By a decree of the Holy 
Office of March 21, i960, the distribution of Holy Communion is allowed in 
the evening at functions other than Mass, with the permission of the local ordinary. 
The decree leaves to the discretion of the local bishop the nature of the service 
at which Communion may be distributed. Such services could well be Benediction 
of the Blessed Sacrament, Stations of the Cross, communal recitation of the 
Rosar}'. Permission can be given to parish and non-parish churches, and to 
chapels in hospitals, jails, and “colleges.” Cf. M. Roy, “Communion in the After
noon outside of Holy Mass,” Emmanuel, LXVI (i960), 228-31.

7 Cf. Cappello, ibid., no. 440.
8 Code Commission (private response of the president), July 10, 1919 (Bous

caren, op. cit., I, 410); Code Commission, Mar. 16, 1936 (AAS, XXVIII, 178; Bous
caren, op. cit., II, 216 f.). Coronata concludes from this that Holy Communion 
can be distributed during Mass whenever, in virtue of an indult, Mass is cele
brated outside the hours specified in can. 821; ibid., no. 337.

9Cf. Genicot-Salsmans, Institutiones theologiae moralis, II, no. 187; contra 
Piscetta-Gennaro, ibid., no. 577.

10 Can. 868. This prohibition is stricter than the decree of the Sacred Congre
gation of Rites regarding the distribution of Holy Communion in hospitals during 
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celebrate Mass,11 even in a private oratory, unless for sound rea
sons and in particular cases the local ordinary forbids it. In pri
vate homes the local or the religious ordinary may permit the 
distribution of Holy Communion to those who are not sick only 
in accordance with canon 822, § 4, i.e., in an individual extraor
dinary case.12

Mass. S. R. C., deer. Feb. 7, 1874 (Decreta authentica, no. 3322); cf. Cappello, 
ibid., no. 443.

11 Can. 869. Prior to the decree of the Sacred Congregation of Rites, dated 
May 8, 1907 (Fontes, no. 6357), it was not permitted to distribute Holy Commun
ion in a private oratory.

12 Cf. S. C. de Sacramentis, resp. Montis Regalis in Pedemonte, Jan. 5, 1928 
(AAS, XX, 79; Bouscaren, op. cit., I, 391-93). Cf. Cappello, ibid., no. 442; Ver
meersch-Creusen, ibid., no. 137.
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TITLE IV

Penance

,^i, .aa»-^fc d*- -*- -*- A,

3

Canons 870-936

Division. The fourth title of the third book of the Code deals 
with the sacrament of penance. It consists of an introductory 
canon (can. 870) and five chapters setting forth norms respectively 
for the minister of this sacrament (can. 871-92), for the reserva
tion of sins (can. 893-900), for the subject of the sacrament (can. 
901-7), for the place in which confessions are to be heard (can. 
908-10), and for indulgences (can. 911-36).

INTRODUCTION

Canon 870

870. Definition. In this sacrament sins committed after bap
tism are forgiven the faithful who are righdy disposed, by the 
judicial absolution of an authorized minister.* 1

1 Can. 870. Penance is a special virtue, a potential part but only a potential 
part of commutative justice, because, though it makes satisfaction to God, it can
not make adequate satisfaction. This special virtue is presupposed by the sacra
ment of penance, though only to the extent of attrition, whereas for the unbaptized 
it must consist of contrition as a means of salvation, as well as for the baptized 
who seek to recover the state of grace with only the intention of receiving the 
sacrament. Besides attrition, the other acts of the penitent constituting parts of the 
sacrament are confession and satisfaction; Cone. Trident., sess. XIV, de poeni
tentia, can. 4; Schroeder, op. cit., p. 102. Moreover, in man’s supernatural state, 
supernatural grace is required for the acts needed to recover the state of grace; 
Cone. Trident., sess. VI, de iustificatione, c.3; Schroeder, op. cit., pp. 30 f. For
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CHAPTER I

The Minister of the Sacrament of Penance

Canons 871-892

Division. This first chapter of laws on the sacrament of pen
ance opens with a statement of the necessity of the order of priest
hood in the minister (can. 871). It then declares the necessity in 
the minister of jurisdiction as well as of orders (can. 872). Canon 
873 regulates the minister’s exercise of ordinary jurisdiction. The 
next three canons specify the particular sources of delegated juris
diction (can. 874-76). Canon 877 provides for care in the selection 
of persons to whom jurisdiction is delegated; canon 878, for re
strictions imposed on delegated jurisdiction; canon 879, for the 
formalities of the act of delegating jurisdiction; canon 880, for 
the revocation or the prohibition of the use of jurisdiction; canon 
881, for the exercise of jurisdiction in favor of those who are not 
subjects of the minister or who are subjects but outside their ter
ritory; canon 882, for delegation by the law itself in favor of the 
dying; and canon 883, for delegation by the law itself in the case 
of ministers making sea journeys. The following seven canons 
deal with the conduct of the minister in the act of administering 
the sacrament: canon 884 relates to the absolution of an accom
plice; canon 885, to the non-essential prayers of the formula of 
absolution; canon 886, to the obligation of granting absolution; 
canon 887, to the imposition of a penance; canon 888, to the atti
tude of the minister prior to the act of absolution; canon 889, to 
the seal of confession; and canon 890, to the use of knowledge re-

the baptized, the sacrament of penance is necessary for those who have lost the 
state of grace as the only means of salvation, at least in voto; cf. Cone. Trident., 
sess. XIV, de poenitentia, cc.2, 6; Schroeder, op, cit., pp. 90, 95. Venial sins and 
already forgiven mortal sins constitute sufficient matter for the sacrament of 
penance, if these sins were committed after baptism. Cf. Coronata, op, cit,, I, 
no. 345.
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ceived on the occasion of hearing confessions. Canon 891 has 
special provisions for the master of novices in relation to the hear
ing of confessions. Canon 892 determines the extent of the obliga
tion of the minister to hear confessions.

871. The requisite of the priesthood. Only a priest is the 
minister of this sacrament.  Thus is announced a doctrine that is 
de fide in virtue of the definition of the Council of Trent.

1
2

872. The requisite of jurisdiction. To absolve sin, besides the 
power of orders, there is required in the minister the power of 
either ordinary or delegated jurisdiction over the penitent.3

873. Ordinary jurisdiction. 1. Besides the Roman Pontiff, 
cardinals enjoy ordinary jurisdiction for the hearing of confession 
in the entire Church; local ordinaries enjoy it in their respective 
territories; pastors and those who have the status equivalent to 
pastors, within the parish under their care.  Local ordinaries en
joying ordinary power are those listed in canon 198. A vicar who 
is an adiutor possesses ordinary power only when he takes the 
pastor’s place completely.  Assistants (vicarii cooperatores) do not 
enjoy ordinary power.  All other parochial vicars possess it,  as 

4

5
6 7

1 Can. 871.
2Cf. sess. XIV, de poenitentia, c.6; Schroeder, Council of Trent, p. 95. In this 

canon the Council also defined the validity of absolution given by unworthy 
priests. Confessions to deacons, of which vestiges from the history of the early 
Church remain, and confessions to laymen and lay women, of which vestiges 
from the eleventh and the twelfth century remain, were confessions of devotion, 
made with no intention of obtaining absolution. Modern theologians hold such 
confessions illicit even in a case of extreme necessity because they can easily give 
rise to erroneous doctrine. Cf. Coronata, De sacramentis, I, no. 347.

3 Can. 872. This was declared by the Council of Trent in sess. XIV, de poeni
tentia, c. 7; Schroeder, op. cit., p. 96. Jurisdiction for the absolution of venial sins 
follows the same norms as jurisdiction for the absolution of mortal sins. Cf. S. C. C., 
deer. Feb. 12, 1679 (Fontes, no. 2848).

4 Can. 873, § 1. The jurisdiction of cardinals can be restricted or taken away 
by the Roman Pontiff. As to the jurisdiction of cardinals, cf. the privilege of 
can. 239, § 1, i°. Pastors cannot delegate this power; Code Commission, Oct. 
16, 1919, no. 3 (AAS, XI, 477; Bouscaren, The Canon Law Digest, I, 410 f.).

5 Cf. our commentary on can. 451 (§ 2, 2®), 475.
6 Cf. our commentary on can. 476.
7 Cf. our commentary on can. 471, 473, 474.
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well as quasi-pastors.8 Seminary rectors are limited by canon 891 
in the use of their ordinary jurisdiction.9 Pastors cannot delegate 
their ordinary jurisdiction to others, even though the latter are 
approved for confessions.

2. This same kind of power is enjoyed by the canon poenitenti- 
arius of even a collegiate church in accordance with the norm of 
canon 401, § 1, and exempt religious superiors in relation to their 
subjects, according to the norm of their constitutions.  The 
constitutions of the institute govern the determination of the 
superiors who enjoy this power; but in the absence of limitation, 
local superiors of exempt institutes enjoy it.  This jurisdiction 
extends to all, even lay persons, who live on their premises.

10

11
12

3. Ordinary jurisdiction comes to an end with loss of office, 
according to the norm of canon 183, and, subsequent to a condem
natory or declaratory sentence, by excommunication, suspension 
from office, and interdict.  Before sentence, the exercise of juris
diction is unlawful.  Suspension from divine functions (a divinis) 
and suspension from jurisdiction are, in regard to the exercise of 
confessional jurisdiction, equivalent to suspension from office.

13
14

19
874-876. Delegated jurisdiction. 1. The local ordinary of the 

place in which the confessions are heard is the authority compe
tent to grant delegated jurisdiction for confessions of all persons, 
both lay and religious, to all priests secular and religious, even 
exempt religious; but priests who are religious shall not use this 
jurisdiction without at least the presumed permission of their 
superior, without prejudice to the prescription of canon 519.

8 Cf. our commentary on can. 451, § 2, i°. 0 Cf. can. 1368.
10 Can. 873, §2. Cf. our commentary on can. 401, § 1.
11 Coronata, op. cit., I, no. 349; Cappello, De sacramentis, II (3rd ed., Rome, 

Marietti, 1938), pars I, no. 386; contra Augustine, Commentary, IV, on can. 873, § 2.
12 Can. 875, § 1. It is disputed whether this jurisdiction, with regard to those

who are not professed members or novices, is personal. Coronata (loc. cit.) and 
Cappello (ibid., no. 432) hold that it is personal and that it can be exercised 
even during vacation periods when the boarding students are at home with their 
parents. 13 Can. 873, § 3.

14 Except in the circumstances contemplated in can. 2261, 2275, 2284.
16 Cf. Coronata, op. cit., I, no. 350.
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2. Local ordinaries shall not habitually grant jurisdiction for 
confessions to religious who are not presented by their own supe
rior; without serious reason, they shall not refuse it to those who 
are presented by their own superior, without prejudice, however, 
to canon 877.16

875. 1. In an exempt clerical institute, the proper superior, 
in accordance with the norm of the constitutions, grants the dele
gated jurisdiction for the hearing of the confessions of the pro
fessed, of novices, and of all those indicated in canon 514, § 1; and 
he may grant it also to priests of the secular clergy or to those be
longing to another religious institute.  The constitutions may 
provide that only a major superior can grant this delegation.

17

10 Can. 874, §§1,2. The obligations imposed on the local ordinary and on con
fessors who are religious seem to bind only sub levi, in the absence of scandal, 
or, in the case of the religious, of a serious precept given by their superior; 
moreover, they do not affect the validity of the grant of the jurisdiction nor the 
use of it by the religious. Prior to the Code, the more commonly held doctrine 
maintained that exempt regulars received their jurisdiction for the confessions 
of seculars directly from the Roman Pontiff and, after the Council of Trent, 
their approbation from the local ordinary. This approbation was required by the 
Council of Trent in sess. XXIII, de ref., c. 15; Schroeder, Council of Trent, p. 173. 
Approbation had been required as early as the time of Boniface VIII in his con
stitution Super cathedram (Feb. 18, 1300); c.2, de sepulturis, III, 7, in Clem. 
But, according to that constitution, if the local ordinary consistently rejected 
regulars presented by their superior, the latter were accorded the necessary 
authority by the Roman Pontiff himself. Moreover, according to that consti
tution, it was only a permission (licentia) which the local ordinary gave, the 
underlying jurisdiction deriving from the Roman Pontiff. The jurisdiction de
rived from the Holy See was held by regulars to permit them, once they had 
obtained the approbation of the local ordinary, to absolve from censures as well 
as sins, even censures reserved to the Holy See. By his constitution Superna, 
June 21, 1670 (Fontes, no. 246), Clement X definitely asserted that their jurisdic
tion did not authorize regulars to absolve from any cases reserved by the bishop 
to himself. Pius IX declared it to be inoperative in cases reserved to the Holy 
See (const. Apostolicae Sedis, Oct. 12, 1869; Fontes, no. 552). However, no 
similar declaration has been issued with regard to cases reserved by the general 
law to the local ordinary and, since can. 874, § 1, contains no clause revoking 
privileges, it is maintained as at least probable that it still extends to cases re
served by the general law to the local ordinary. Cf. Shuhler, Privileges of Regulars 
to Absolve and Dispense, The Catholic University of America Canon Law Studies, 
no. 186 (Washington, D.C.: The Catholic University of America Press, 1943), 
pp. 93-97. 17 Can. 875, § 1. Cf. our commentary on can. 514, § 1.



can. 876 THE SACRED CANONS

2. In an exempt lay religious institute, the superior names the 
confessor, but the latter must obtain jurisdiction from the ordi
nary of the place in which the religious house is located.18

876. 1. Notwithstanding any contrary particular law or privi
lege, for the same is hereby revoked, both secular and religious 
priests, no matter what their rank or office, need, but without prej
udice to the provision of canons 239 (§1,1 °), 522, and 523, special 
jurisdiction to hear validly and licitly the confessions of any and 
all women religious and novices.

2. It is the ordinary of the place in which the house of the reli
gious is located, according to the norm of canon 525, who grants 
this special jurisdiction.19

Special jurisdiction is also required to hear the confessions of 
women who belong to quasi-religious societies.20

Special jurisdiction is not needed by cardinals.21 Moreover, it 
is not needed when a religious is seriously ill22 or when a religious 
for the peace of conscience goes to confession to a priest possessing 
faculties for the hearing of the confessions of women in the dio
cese in which the confession is made, even if it is made in a place 
chosen by the confessor outside the confessional, provided an 
emergency justifies this action of his and provided that, in doing 
so, he complies with the regulations laid down by the local ordi
nary.23

877-879. The act of granting jurisdiction. 1. Both local ordi
naries and religious superiors are so restricted that they are not 
permitted to grant jurisdiction or permission for the hearing of 
confessions to any but those who have been found qualified 
through an examination, unless the theological knowledge of the 
priest in question is manifest in some other way.

2. If after granting jurisdiction or permission they should 
conceive a prudent doubt whether the priest previously tested by

18 Can. 875, § 2. 19 Can. 876.
20 Cf. our commentary on can. 675.
21 Cf. our commentary on can. 239, § 1, 1®.
22 Cf. our commentary on can. 523. 23 Cf. our commentary on can. 522.
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THE SACRAMENT OF PENANCE can. 880

them continues to be qualified, they should require him to submit 
to another test, even though he should be a pastor or a canon peni
tentiary.24

878. 1. Delegated jurisdiction and the permission for the hear
ing of confessions can be granted with certain limitations.

2. But, in the absence of a justifying reason, both local ordi
naries and religious superiors should guard against too extensive 
a limitation of this jurisdiction or permission.25 The limitation 
may affect persons, places, or time. To ignore these limitations 
causes the exercise of the restricted jurisdiction to be invalid; but 
if the restriction affects only the permission of a superior, the act 
of the confessor contrary to it is merely unlawful.20 Even though 
the local ordinary or the religious superior offended against this 
canon, the restriction would need to be observed.

879. 1. To hear confessions validly there is need of jurisdiction 
expressly granted either orally or in writing.

2. No charge can be made for the granting of jurisdiction.27 
This requirement of express grant is limited to delegated juris
diction granted by a superior or a local ordinary. It excludes 
tacit or presumptive concession, but not implicit concession, 
e.g., if a local ordinary should send a priest to be an assistant 
(vicarius cooperator) without explicitly granting him delegation 
for the hearing of confessions.28 To charge a fee for the concession 
would constitute simony.20

880. The revocation of jurisdiction. 1. Without a serious 
reason, the local ordinary or the religious superior shall not re
voke or suspend jurisdiction or permission for the hearing of 
confessions.

2. But if there are serious reasons the ordinary may prohibit 
the function of confessor to even a pastor or the canon peni
tentiary, though the latter are entitled to take recourse to the

24 Can. 877, §§ 1, 2. 25 Can. 878, §§ 1, 2.
26 Cf. Coronata, op. cit., I, no. 355. 27 Can. 879, §§1,2.
28 Augustine excludes implicit concession; op. cit., IV, on can. 879, § 1.
20 Cf. Coronata, ibid., no. 356; Cappello, op. cit., II, pars I, no. 399.
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Apostolic See, meanwhile observing the prohibition (in devolu- 
tivo).

3. But, in the case of a formal religious house, a bishop is not 
permitted, without consulting the Apostolic See, to take away 
at one and the same time the jurisdiction of all the confessors of 
the religious house.30 In practice at least, the validity of an action 
of a local ordinary or a religious superior apparently in contraven
tion of canon 880, § 1, cannot be challenged except by recourse 
to the Holy See.31 In the absence of complete revocation and of a 
condemnatory or declaratory sentence of suspension, the exercise 
of jurisdiction is not invalid; indeed, it is not even unlawful if it 
is requested by the faithful in accordance with canon 2261, § 2.32 
It is clear from canon 880, § 3, that the restriction of the power 
of the bishop with regard to the confessors of a formal house of 
religious extends only to the lawfulness of his action or revoca
tion.33

881. The extent of jurisdiction. 1. All priests, both secular 
and religious, who are approved in a given place for the hearing 
of confessions, whether their jurisdiction is ordinary or delegated, 
can also validly and licitly absolve strangers (vagos) and travelers 
(peregrinos) who come to them from another diocese or parish, 
as well as Catholics of any Oriental rite.

2. Those who have ordinary power of absolving, can absolve 
their subjects everywhere.34 Only in a special case and for a special

ao Can. 880, §§ 1-3. The same distinction as to the effects of revocation and sus
pension should be made as was made in regard to the effects of limitation.

81 Cf. Coronata, ibid., no. 357. 32 Cf. can. 2284.
83 Before the Code, it could have been argued that the prohibition affected 

the validity of his action; cf. const. Superna, June 21, 1670, § 6 (Fontes, no. 246). 
His power is not restricted in the case of an informal house (though before the 
Code the constitution just mentioned did not make any exception of this kind); 
cf. can. 488, 50, where it is specified that a formal house is one in which six 
religious reside, of whom, if the institute is a clerical one, four must be priests. 
However, the prohibition favors even institutes that are not exempt, not merely, 
as before the Code, those that are exempt.

34 Can. 881, §§ 1, 2. In the first paragraph of this canon the Code confers the 
necessary jurisdiction and thus puts an end to the problem that sought, before

10
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reason can an ordinary of the Oriental rite prohibit his subjects 
to approach a confessor of the Latin rite.* 35

the Code, to find a basis for the exercise of it in favor of travelers. Cf. Coronata, 
op. cit., I, no. 358.

35 Cf. S. C. de Prop. Fide, Dec. 11, 1838 (Coll. S. C. P. F., no. 879). A competent 
confessor of the Oriental rite is also authorized to absolve Catholics of the Latin 
rite. Cf. S. C. de Prop. Fide, June 2, 1835 (Coll. S. C. P. F., no. 839); April 30, 
1862 (Coll S. C. P. F., no. 1228).

30 Cf. Coronata, loc. cit. The personal jurisdiction delegated by religious 
superiors may be exercised in favor of their subjects everywhere. Coronata, loc. 
cit.

37 Can. 882. The Code thus confers the necessary jurisdiction and puts an end 
to the pre-Code controversy in which it was only a probable opinion (in opposi
tion to the more commonly held view) that a priest who was not approved could 
absolve a person in danger of death. Cf. Coronata, op. cit., 1, no. 359.

as s. Poenit., Mar. 18, 1912, and May 29, 1915 (AAS, VII [1915], 282; Bouscaren, 
op. cit., I, 411 f.).

30 Code Commission, Dec. 28, 1927, II (AAS, XX [1928], 61; Bouscaren, op. cit., 
I, 412). 40 Coronata, loc. cit.

In virtue of the second paragraph of canon 881, a pastor, and 
others who have the ordinary power of a pastor, may absolve every
where those who are his parishioners by reason of domicile or 
quasi-domicile.36

882. Jurisdiction in danger of death. When there is danger of 
death, all priests, even though they are not approved for confes
sions, can validly and licitly absolve any penitent whatever from 
any sin or censure, no matter in what manner it is reserved and no 
matter how notorious it may be, even in the presence of a duly 
authorized priest, without prejudice, however, to the regulation 
of canons 884, 225s.  Mobilized soldiers may be considered in 
danger of death for the purposes of this canon.  

37
38*

The absolution granted in virtue of canon 882 has effects only 
in the internal forum.30 But in that forum a priest lacking power 
over reserved sins and censures can absolve from them even in the 
presence of a priest who possesses that power.40 Canon 2252 re
quires recourse on the part of a penitent who recovers from his 
illness to the Sacred Penitentiary or to someone possessing proper 
power in order to obtain absolution from a censure most specially 
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reserved (specialissimo modo) to the Holy See; by that canon 
similar recourse is demanded to the person who imposed a censure 
by his own action (ab homine).

It is the common view of authors that a penitent cannot law
fully seek absolution from a heretical or schismatic priest, if it is 
possible to call another priest to whom the penitent can confess 
without serious difficulty or embarrassment. Even when such a 
priest cannot be called, precautions must be taken to avoid scandal 
and to remove the danger of the perversion of the penitent.41

883. Jurisdiction aboard ship. 1. All priests who are on a sea 
voyage, provided they have duly obtained the faculty of hearing 
confessions from their own ordinary or from the ordinary of the 
port where they embark or from the ordinary of any intervening 
port at which they stop in the course of their voyage, can, through
out the entire voyage, hear aboard ship the confessions of all the 
faithful who are making the voyage with them, even though the 
ship should, in the course of the voyage, pass through or even stop 
awhile at various places subject to the jurisdiction of several ordi
naries.

2. Moreover, as often as the ship, in the course of the voyage, 
puts in at a port, they can hear the confessions both of the faith
ful who for any reason board the ship and also of those who seek 
to confess to them when they incidentally go ashore, and they can 
validly and licitly absolve them even in cases reserved to the local 
ordinary.42

41 This view is based ultimately on the divine law. Cf. for this view Coronata, 
loc. cit.; Cappello, op. cit., II, pars I, no. 409; S. C. S. Off., July 7, 1864, ad 6 (Fontes, 
no. 978). Indeed, Noldin holds that it is preferable to urge the dying person to 
make an act of perfect contrition. Noldin-Schmitt, Theologia moralis, II, no. 43, 
3. b.

42 Can. 883, §§ 1, 2. By a motu proprio of Pius XII, Animarum studio compulsi, 
Dec. 16, 1947, this faculty was extended to priests traveling by airplane; cf. The 
Jurist, VIII (1948), 365 f. By a decree of the Holy Office of March 17, 1869 (Fontes, 
no. 1009), the jurisdiction here involved was granted those who had jurisdiction 
from the ordinary of the diocese from which the ship set out and it was valid 
only until a port was reached; this latter limitation was removed by the decree 
of the Holy Office of April 9, 1900 (Fontes, no. 1238). The decree of the Holy
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As a prerequisite for the enjoyment of this faculty, jurisdiction 
granted by a major superior of an exempt clerical institute does 
not suffice.* 43

Office of August 23, 1905 (Fontes, no. 1275), extended the faculty to those who 
had jurisdiction from the ordinary of the diocese which the priest himself had 
left to make the voyage. Finally, the decree of the Holy Office of December 13, 
1906 (Fontes, no. 1281), extended the faculty for the benefit of those who came 
aboard ship when it was in port.

43 Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, op. cit., 
II, 218).

44 Code Commission, May 20, 1923, IV (AAS, XVI [1924], 114; Bouscaren,
op. cit., I, 412 f). The ordinary cannot be easily reached, if the use of the telephone 
or telegraph is necessary to reach him; Coronata, op. cit., I, no. 360. It seems 
to be irrelevant that the priest knows from the time his ship puts in to port that 
it will be delayed there beyond three days; he can use the faculty for the three 
days. 45 Coronata, loc. cit.

40 Ibid.
47 Can. 884. When the confessor acts unlawfully, he incurs the excommunica

tion most specially reserved to the Holy See; cf. can. 2367. The sin involved 
must be certain, external, and grave (for both parties unless the confessor has, 
prior to the sin, misled the penitent into believing that the act was not a grave 

When the priest enjoying this faculty goes ashore, without the 
intention of interrupting his voyage, he can act under the faculty, 
whether or not he has to board another vessel to continue his 
voyage, and for a space of two or three days, even if he does not 
need to board another vessel, but in no event can he do so beyond 
three days, if the local ordinary can be easily reached.44 As the ju
risdiction granted by this canon comes from the Code, the 
confessor can, in virtue of it, absolve in cases reserved by the 
ordinary from whom he received the underlying jurisdiction re
quired as a condition for the delegation of canon 883.45 * For the 
same reason it may be exercised in favor of women religious.40

884. The absolution of an accomplice. The absolution of one 
who has been an accomplice in a sin of impurity is invalid except 
in danger of death; and even in danger of death, apart from an 
emergency, it is unlawful on the part of the confessor in accord
ance with Apostolic constitutions and specifically with the con
stitution of Benedict XIV, Sacramentum poenitentiae, of June 1, 
1741»47

'3



can. 885 THE SACRED CANONS

885-886. The absolution. Although the prayers added by the 
Church to the form of absolution are not necessary for the absolu
tion itself, in the absence of a justifying reason they are not to be 
omitted.48 It is not obligatory to give the introductory blessing 
before the penitent begins his confession.49 As to the prayers con
tained in the Roman Ritual, since canon 885 permits their omis
sion for a justifying reason, not requiring a grave reason, it seems 
that the obligation to say them is not a grave one.50 Of course, if 
there is evidence that the penitent has incurred a censure inter
fering with the reception of a sacrament, the confessor should 
have the intention of absolving him from that censure; indeed, 
if the presence of the censure were certain, the confessor would sin 
gravely if he did not have that intention.51 The raising of the 
hand in absolution and the making of the sign of the cross are not 
required under pain of sin.52

sin). Cf. S. C. S. Off., deer. Nov. 16, 1934 (AAS, XXVI, 634; Bouscaren, op. cit., 
H, 578).

48 Can. 885. As to the form itself, St. Alphonsus held that even the invocation 
of the Blessed Trinity at the end of it was required under pain of venial sin;
Theologia moralis, VI, no. 430, III. All agree that it would be a grave sin to omit 
the words “a peccatis tuis,” since it is not certain that they are not essential, though 
the more common view holds that they are not. St. Alphonsus, ibid., II; Cappello, 
op. cit., II, pars I, no. 77, 3. 49 js not found in the Rituale Romanum.

50 Prior to the Code, St. Alphonsus stated that authors commonly held that 
there was no precept to recite them and he noted that the Council of Trent
(sess. XIV, de poenitentia, c.3; Schroeder, Council of Trent, pp. 90 f.) had said 
that they were commendably added {laudabiliter adiunguntur) by the Church; 
op. cit., VI, no. 430, III.

81 Coronata, De sacramentis, I, no. 363; Cappello, De sacramentis, II, pars I, 
no. 79. 52 Coronata, loc. cit.; Cappello, ibid., no. 80, 8.

38 Cf. Clement VIII, June 20, 1602, prop, damn.; Fontes, no. 716; Dcnzingcr- 
Bannwart-Umberg, Enchiridion, no. 1088.

3< Cf. Coronata, ibid., no. 365; Cappello, ibid., no. 95. When asked whether 
the telephone could be used in an extreme emergency, the Sacred Penitentiary 
stated: “Nihil est respondendum”; July 1, 1884, apud Ballerini-Palmieri, Opus 

14

Absolution granted through a messenger or by mail is invalid.53 
Absolution given by telephone is certainly unlawful and at least 
probably invalid.54
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886. If the confessor can have no doubt regarding the disposi
tions of the penitent and if the latter seeks absolution, ab
solution cannot be denied or be deferred.  A quasi-contract binds 
the confessor in justice; this is the common teaching. His obliga
tion is a grave one, if the denial of absolution causes the penitent 
to remain in the state of mortal sin. Of course, the consent of the 
penitent remits the obligation. The obligation binds the confessor 
once he has moral certainty that the penitent is properly disposed. 
Indeed, if the confessor finds the penitent indisposed, he does not 
seem justified in dismissing him at once, but rather bound by 
a grave obligation to stimulate in him the necessary state of 
mind.

55

56
887. Satisfaction. The confessor shall impose a salutary and 

appropriate penance based on the kind and the number of sins 
and on the character of the penitent; this the penitent must will
ingly accept and perform in person.  The commonly held doc
trine maintains that it is a grave sin not to impose a penance for 
grave sins remitted for the first time by the absolution of the con
fessor. Whether there is a grave obligation in other cases is not 
certain.  A proportionate penance is required, but not as neces
sary to the sacrament, since the measure of the penance looks 
rather to the satisfaction of divine justice and the welfare of the 
penitent. Therefore a confessor is often justified in imposing a 
penance that is not too burdensome even when grave sins not yet 
remitted have been confessed, e.g., when the penitent is dying or

57

58

theologicum morale, V, no. 25. Since the validity of absolution by telephone is 
highly dubious, it can be imparted in this manner only in a case of extreme neces
sity and then only conditionally; cf. Davis, Moral and Pastoral Theology (New 
York: Sheed and Ward, 1935), Ill, 255.

56 Can. 886. This abrogates the view of St. Alphonsus permitting postponement 
of absolution for the penitent’s amendment. Op. cit., VI, no. 462.

eo Cf. Leo XII, const. Caritate Christi, Dec. 25, 1825; Bullarii Romani Con
tinuatio (14 vols., Prati- >845-56), XIII, 351.

67 Can. 887. Cf. II Plen. Council of Baltimore, Acta, nos. 288 f.
68 Cf. Coronata, op. cit., 1, no. 371; Priimmer, op. cit., Ill, no. 395.
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when he is otherwise unfitted to assume a heavy spiritual burden. 
Public penance cannot be imposed except in fulfillment of the 
obligation arising from the natural law of repairing scandal 
caused by the penitent’s sin.59

69 Cf. Coronata, op. cit., I, no. 371. 69 * * * * * * * * * * 80 Cf. Coronata, ibid., nos. 372, 374.
81 Can. 888, § 1. The confessor must obtain the evidence needed for a just

judgment, but he must believe the penitent unless there can be no doubt of the
penitent’s fraud. Moreover, the confessor dare not expose his sentence to the
possibility of invalidity through the lack of the proper disposition of the penitent.
The office of doctor or instructor which pre-Code authors attributed to the con
fessor is sufficiently included in the office of physician as mentioned in the present
canon. Cf. II Plen. Council of Baltimore, Ada, nos. 278 ff.

02 Can. 888, § 2. Benedict XIV wiped out a custom of asking the name of the
accomplice; this custom had arisen in Portugal and Sardinia. Cf. Benedict XIV, 
const. Suprema, July 7, 1745 (Fontes, no. 3G0); const. Ubi primum, June 2, 1746
(Fontes, no. 370); const. Ad eradicandum, Sept. 28, 1746 (Fontes, no. 373); const. 
Apostolici ministerii, Dec. 9, 1749 (Fontes, no. 405). Benedict XIV condemned

16

If the penitent thinks the penance unreasonable, he may leave 
without absolution and confess to another confessor or he may 
accept the penance and then seek a commutation of it from an
other confessor, for the common doctrine holds that commutation 
may be justified. The confessor assuming to grant this commuta
tion needs at least a confused idea of the sins for which the penance 
was imposed and he can grant it only in the administration of the 
sacrament. A confessor can commute the penance imposed by 
himself, without a repetition of the confession.60

888. The functions of the minister, i. In order that he may 
promote the divine honor and the salvation of souls, the priest 
shall remember that in hearing confessions he enjoys the function 
of a judge but also of a physician, and that he has been appointed 
by God a minister of divine justice but also of divine mercy.61

2. The confessor shall take extreme precautions to avoid ask
ing the name of the penitent’s accomplice, against plying any 
penitent with prying or useless questions, especially in regard to 
the sixth commandment of the Decalogue, and especially against 
the imprudent interrogation of young persons in matters of which 
they are ignorant.62
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889. The sacramental seal. 1. The sacramental seal is in
violable; therefore the confessor shall scrupulously take care that 
he may not by word or sign or in any way or for any reason betray 
the sinner.

2. The obligation of preserving the sacramental seal is binding 
also on an interpreter and on all others to whom knowledge of 
the confession shall have come in any way.03

The sacramental seal is the strict and inviolable obligation of 
keeping secret all matters that have been related to the confessor 
by the penitent for the purpose of obtaining absolution, the revela
tion of which would render the sacrament odious and onerous.04 
The ecclesiastical precept is a definition of the precept of divine 
law. The obligation would exist under the natural law also, but 
as such it would be subject to the exceptions to which committed 
secrets are subject. Under the divine law, no exception is per
mitted. The slightest direct violation would be a grave sin against 
the virtue of religion. The obligation arises as a result of every 
truly sacramental confession, even though absolution was denied, 
and it continues to bind even after the death of the penitent. 
Moreover, it binds even with regard to conversations with the 
penitent after the completion of the sacramental act.

The following matters, among others, fall under the restriction 
of the seal: circumstances confessed, even though it was unneces
sary to confess them, for the purpose of obtaining absolution, if 
their revelation would impose a burden on the penitent; the 
name or the sin of an accomplice; the penance imposed; tempta
tions related to sins; and the denial or the postponement of absolu
tion.

Anyone to whom knowledge of the confession has come may 
reply even on the witness stand and under oath that he knows

it as injurious to the sacrament, as well as to the accomplice’s right to his reputa
tion, and as imperiling the sacramental seal and alienating the faithful from ap
proaching this sacrament. 03 Can. 889, §§ 1, 2.

64 Cf. Coronata, op. cit., I, no. 381.
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nothing of the matters involved in such a source of information.
The sacramental seal forbids the revelation of matters subject 

to it even when those who hear the revelation do not know the 
penitent, as well as an implicit reference to him. If it is easy for 
the hearers to know who the penitent is to whom reference is 
made, the revelation is a direct violation of the seal; if there is only 
danger that the penitent and his sin will be known or suspected 
as a result of the words or conduct suggesting it, the violation is 
indirect.65

890. Forbidden use of incidental knowledge. 1. It is entirely 
forbidden to confessors to use, to the detriment of the penitent, 
knowledge acquired from confession, even though there is no 
danger that the penitent and his sin will be known.

2. Both those who are superiors at the time of the confession, 
and confessors who later became superiors, cannot in any way, for 
the exterior government of the institute, make use of knowledge 
which they have had of sins revealed in confession.66

Cappello calls the use of knowledge acquired from confession 
to the detriment of the penitent an indirect violation in a wide 
sense.67 No penalties are specified in the law for this offense. But 
it is committed even though the penitent is not aware that the use 
of the knowledge affects him adversely.68 In making appointments 
to office, superiors are thus prevented from using knowledge thus 
obtained. However, they would not be forbidden to pray for the 
penitent or to treat him more generously.

The Holy Office issued an Instruction in 1915 dealing with a
65 The penalty for direct violation by a confessor, if the delict is imputable 

to him, is automatic excommunication most specially reserved to the Holy See 
(can. 2369, § 1); other penalties are enumerated in can. 2368, § 1, to which may 
be subjected a confessor who has been guilty of an indirect violation.

Gc Can. 890, §§ 1, 2. Cf. Clement VIII (1592-1605), const. Sanctissimus, May 26, 
1593, § 4 (Fontes, no. 177); here can be found language like the words of the 
second paragraph of can. 890, directed against an odious practice condemned 
Oy Clement VIII; the more general rule of the first paragraph derives from a 
decree of the Holy Office of Nov. 18, 1682 (Fontes, no. 758; Denzinger-Bannwart- 
Umberg, Enchiridion, no. 1220). 07 De sacramentis, II, pars I, nos. 911 £.

08 Coronata, op. cit., I, no. 390.
18
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matter akin to that dealt with in canon 890: the imprudent refer
ence, e.g., in sermons, to matter said to have been heard in confes
sion. Though the Code does not refer to it, it retains its force as an 
Instruction since it laid down rules for the observance of the di
vine law. The Instruction insisted on the need for frequent in
culcation of the obligation to avoid such references and indicated 
the need for a special examination on this point in the case of all 
applicants for confessional faculties.89

891. Superiors as confessors. The master of novices and his 
assistant, and the superior of a seminary or a college shall not hear 
the confessions of their subjects who reside in the same house 
with them, unless the latter seek it of their own accord, and then 
only for a grave and urgent reason and in particular cases.70

892. The obligation of hearing confessions. 1. Pastors and 
others to whom, in virtue of their office, the care of souls has been 
entrusted, are bound by a grave obligation of justice to hear, 
either in person or through another, the confessions of those en
trusted to them whenever the latter reasonably request it.

2. In a case of urgent necessity, all confessors are bound by 
an obligation of charity to hear the confessions of the faithful, and 
in danger of death, all priests are bound by this obligation.7! 
Bishops and all religious superiors in clerical institutes fall und( I 
this obligation of commutative justice; so also assistants (view

00 S. C. S. Off., instr. June 9, 1915 (Il Monitore Ecclesiastico, XXIX [1917], 199 
201). In regard to strict silence in these matters, cf. II Plen. Council of Baltimore, 
Acta, no. 290.

70 Can. 891. This canon provides a rule similar to that issued for the city of 
Rome by the Holy Office on July 5, 1899 (Fontes, no. 1225). Rs prohibition is 
more rigorous than that affecting religious superiors in can. 518, §2, in which 
a grave reason is required that the superior may hear his subject habitually; 
here a grave and urgent reason is required even for a single act. In both cases it is 
required that the initiative come from the penitent. It cannot be maintained 
that this restriction does not bind if the master of novices is only a spiritual 
father, because he simply is more than that according to the law of the Code; 
cf. Coronata, op. cit., I, no. 393, ad 7. The spiritual prefect is bound by this 
prohibition in the degree in which he exercises external authority over the students 
of the institute.

71 Can. 892, §§ 1, 2. Cf. II Plen. Council of Baltimore, Acta, nos. 280, 291.
>9
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cooperatores).12 When the penitent can only with extremely great 
difficulty escape the danger of eternal damnation, he is not only 
in grave but also in extreme spiritual necessity, and in such a case 
a priest to whom the care of the latter’s soul has been entrusted 
must hear his confession even at the risk of life and even though 
not asked to do so by the penitent.73 In the same case, other con
fessors and priests are bound in the same way, but only by the 
virtue of charity. Unless the penitent is merely vexatious in his 
demands, there is always some degree of obligation in justice to 
hear his confession resting on one who has the responsibility for 
his soul;14 and some degree of obligation in charity resting on all 
confessors;73 indeed, it rests upon all priests, even though they 
have not been assigned the duty of hearing confessions.73

CHAPTER 11

The Reservation of Sins

Canons 893-900

Division. The first canon of this chapter (can. 893) treats in 
a general way of the nature of the reservation of sins. Then follows

72 Outside a case of urgent necessity, the sin would not be grave; moreover, 
even a pastor seems authorized to fulfill his obligation habitually through another 
when there is no special demand for his service. Cf. Coronata, De sacramentis, 
I, n.394.

73 Benedict XIV, De synodo diocesana, lib. XIII, c. 19; St. Alphonsus, Theologia 
moralis, VI, no. 233; Coronata, loc. cit. A priest thus responsible for souls is so 
bound even when the need of the penitent is only grave.

74 But a pastor would be gravely delinquent if he absolutely refused to hear 
confessions except on definite days, e.g., Saturdays and Sundays, or if, in agreeing 
to hear confessions, he should treat the request with a sour countenance.

75 It is grave if the need of the penitent is grave; however, outside the case in 
which the need affects a whole community, as in a time of epidemic, the con
fessor whose relation to the penitent is one of charity is excused if he cannot min
ister to him without grave inconvenience. Coronata, loc. cit. Cappello regards 
ordinary confessors in seminaries and religious institutes as bound in justice; De 
sacramentis, I, no. 735.

70 St. Alphonsus holds that the very state of the priesthood places an obligation 
of this kind on the priest. Op. cit., VI, no. 625.
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a statement concerning the superiors authorized to make such 
reservations (can. 894-96), regulations affecting the sins that may 
be reserved (can. 897-98), and norms for the absolution of re
served sins (can. 899-900).

893. The concept of the reservation of sins. 1. They who in 
virtue of ordinary power can grant the power of hearing confes
sions or impose censures can also, with the exception of the vicar 
capitular (administrator) and the vicar general in the absence of 
a special mandate, reserve certain cases for their own judgment 
by limiting the power of their subordinates to absolve.

2. This limitation is called the reservation of cases.
3. As to the reservation of censures, the provisions of canons 

2246 and 2247 shall be observed.1

1 Can. 893, §§ 1-3. The first example of such a reservation occurred in the II 
General Council of the Lateran (1139); c.29, C. XVII, q.4 (Mansi, XXI, 530; 
Schroeder, General Councils, pp. 204 f.). The Council of Trent defended this 
power (sess. XIV, de poenitentia, c.7; Schroeder, Council of Trent, p. 96).

2 Cf. can. 2246, § 3. The more c ommon pre-Code view held that, in censures 
reserved by ordinaries, the sin remained reserved even though the censure was 
not incurred or had ceased to exist. Cf. Coronata, De sacramentis, I, p. 416, note 3.

3 Cf. can. goo, 30; can. 2247, § 2. Visitors are subject to the reservations of sins 
of the place in which they dwell; Code Commission, Nov. 24, 1920 (AAS, XII, 575; 
Bouscaren, op. cit., I, 415).

If the superior imposes a censure that prevents the reception 
of the sacraments, i.e., excommunication or personal interdict, 
not only the censure is reserved but also the sin (ratione censurae); 
but, both in the case of censures imposed by the common law and 
those imposed by ordinaries, if the censure has not been incurred, 
the sin is not reserved.2

Reservations made by the Roman Pontiff by universal law or 
particular precept exert their effect everywhere, even after the 
death of the Pontiff; reservations made by others are effective only 
in the territory subject to them and cease when their authority 
has ceased, unless they have been made through the enactment 
of a law.3

Since a reservation made by a local ordinary is a limitation of 

21
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the jurisdiction conferred by him on the confessor, the latter is 
restrained by it no matter who the penitent may be, even though 
he should be an exempt religious.4

By the third paragraph of canon 893 the legislator points to 
the fact that the subsequent canons of this chapter deal with the 
reservation of sins as sins (ratione sui), since there by way of ex
clusion he refers the norms governing the reservation of censures 
(and of sins because of censures [ratione censurae]) to those con
tained in canons 2246 f.

894-896. The reserving authority. The only sin reserved as 
a sin to the Holy See is the false accusation by which an innocent 
priest is charged before ecclesiastical judges with the crime of 
solicitation.5 A juridical denunciation made, in person or through 
another (e.g., one’s pastor), before the local ordinary or a judge 
delegated by him or before the Holy Office is needed but suffices 
to constitute the sin that is thus reserved.6 This reservation affects 
also the sin of those who participate in this offense as necessary 
cooperators.7

895. Local ordinaries shall not reserve sins until after the 
natter has been discussed in a synod or until, in the absence of a 
synod, they have consulted the cathedral chapter [the board of 
consultors] and several of the more prudent and experienced pas
tors of their diocese, and shall thus have found approved a real 
need for the reservation or a real advantage in making it.  This 
canon speaks of those to be consulted as priests in charge of souls; 
therefore the local ordinary is not limited to pastors in the choice

8

4 Coronata, op. cit., I, no. 397; Cappello, op. cit., II, pars I, nos. 504, 4; 528, 2. 
Cf. Coronata, Institutiones, I, p. 676, footnote 4, where he points to the view that 
can. 519 gives confessors jurisdiction over sins reserved by the local ordinary.

6 Can. 894. This sin is therefore reserved ratione sui, so that even if the censure 
of can. 2363 were not incurred, the sin would still be reserved; the jurisdiction 
of the confessor is restricted as to the very sin itself.

6 Cf. Coronata, op. cit., I, no. 399.
7 Cf. can. 2209, 2231; Priimmer, Theologia moralis, III, no. 468.
8 Can. 895. This canon applies to abbots nullius, prelates nullius, vicars apostolic, 

and prefects apostolic. Cf. Cappello, op. cit., II, pars I, no. 513. Cf. II Plen. Council 
of Baltimore, Acta, no. 277. 
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of priests whom he will consult. If he proceeds in accordance with 
this canon, the local ordinary's judgment cannot be challenged 
even as to the licitness of the reservation.0

896. Among the superiors of a clerical exempt institute only 
the superior general, and in autonomous monasteries the abbot, 
each with his respective council, are authorized to reserve sins as 
above explained in regard to their subjects, but without prejudice 
to the provisions of canons 518 (§ 1) and 519.  The advice of the 
respective councils seems to suffice for lawful reservation.  In 
virtue of canon 518, § 1, the confessors of the institute must be 
given power to absolve from the sins thus reserved; in virtue of 
canon 519, a confessor who has jurisdiction from the local ordi
nary can absolve from sins and censures reserved in the religious 
institute when he hears the confession of a religious who comes to 
him for peace of conscience.

10
11

897-898. The sins reserved. Only a very few cases should be 
reserved, that is, three or at the most four of only the more serious 
and heinous external and specifically determined crimes; and the 
reservation shall not remain in effect beyond the point at which 
it is necessary for the extirpation of some deep-rooted public vice 
and the restoration of a possibly lapsed Christian standard of 
morality.12 Venial sins cannot be reserved; there would be no use
ful purpose served by such a reservation. Moreover, the sin re-

0 Even in the absence of this procedure, some would hold that his reservation 
would not be invalid; cf. our commentary on can. 105. As to the requisite of 
necessity or utility, even if it were admitted that this is constituted as a conditio 
sine qua non, it could hardly ever be satisfactorily established in practice that 
the reservation served no useful purpose. Cf. Coronata, op. cit., I, no. 401.

10 Can. 896. Prior to the constitution of Clement VIII, Sanctissimus (May 26, 
*593; Fontes, no. 177), major superiors of exempt clerical institutes had large 
powers of reservation; that constitution limited the power to eleven sins; now the 
Code (in can. 897) limits the power to four and restricts its exercise to the superior 
general and the abbot in autonomous monasteries. The abbot primate and the 
abbot president of a monastic congregation are not authorized to act under this 
canon; cf. Augustine, op. cit., IV, on can. 896. It is not certain that the restriction 
of this canon extends also to the reservation of censures.

11 Cf. our commentary on can. 105 as to whether die failure to seek this advice
would cause the invalidity of the reservation. 12 Can. 897.
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served must be determined in its lowest species; 13 and it must be 
an external offense.14 If more than four cases are reserved, it 
seems that the invalidity of the reservation affects them all.15 If 
there is any doubt about the reservation, the reservation does not 
bind, e.g., if it is doubted whether the sin as externalized was 
formally a grave sin or whether it meets the specific description of 
the sin reserved.16

898. All must scrupulously abstain from reserving to them
selves those sins which are already reserved to the Apostolic See 
even by reason of censure \ratione censitrae^, and regularly also 
from reserving those on which a censure, even though reserved to 
no one, is imposed by the law.17 Reservation of a sin already 
reserved to the Apostolic See is invalid. An obligation binding 
under pain of grave sin is imposed by this canon. In an excep
tional case, however, subordinate authorities can reserve a sin 
to which a censure reserved to no one has been attached by the 
law.18

899-900. The absolution of reserved sins. 1. When local 
ordinaries have once established the reservations which they deem 
necessary or useful, they shall provide for the communication of 
the knowledge of them to their subjects through the means that 
seem best suited and they shall not promiscuously grant to every-

13 It would not suffice merely to reserve the sin of incest. Coronata, op. cit., I, 
no. 403.

14 Prior to the Code, it was not certain whether the reservation by a superior 
subordinate to the pope of an internal offense would be invalid; the Code in 
canon 897 seems definitely to settle this point in favor of the invalidity of the 
reservation.

15 Cf. Cappello, op. cit., II, pars I, no. 518, 4; Coronata, loc. cit. This numerical 
restriction does not apply to the reservation of censures.

16 Cf. Coronata, loc. cit.
17 Can. 898. The reservation would cease if a reservation to the Holy See oc

curred only after a subordinate authority has made it.
18 To safeguard the privilege of regulars for the absolution of censures reserved 

by the law to the ordinary, authors maintain that the ordinary is forbidden to 
reserve to himself a sin that is affected by a censure reserved to him by the law. 
Cf. Coronata, op. cit., I, no. 403.
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one the faculty of absolving from them.10 Since the reservation 
affects the power of the confessor, the failure of the local ordinary 
to make an adequate promulgation of the reservation does not 
excuse the sinner who was ignorant of the reservation, even 
though his ignorance was invincible. Of course, the local ordinary 
could make special exception for the case of ignorance of the 
reservation.

2. But the power of absolving from sins reserved by the ordi
nary belongs by the law itself to the canon penitentiary in accord
ance with the norm of canon 401, § 1; it should, moreover, be 
habitually given at least to the rural deans with the additional 
faculty, at least in places of the diocese remote from the episcopal 
see, of subdelegating confessors of their district as frequently as 
this is needed for some specific urgent case, if and when the con
fessors seek this subdelegation from them.

3. By the law itself, during the whole time in which the paschal 
precept can be fulfilled, pastors and those others who are included 
by the law under the category of pastors are authorized to absolve 
from cases which ordinaries have reserved to themselves in any 
way, and all missioners may do likewise during the time in which 
they are giving a mission to the people.20

It is clear that the power of rural deans in this respect is not 
ordinary or even power delegated by the law itself. It can be 
granted them by diocesan law. The ordinary seems gravely bound 
to delegate this power to them, at least in the remote sections of 
the diocese.21 All who have the full power of pastors enjoy the 
faculty granted by the law for the paschal season.22 This power

10 Can. 899, § 1.
20 Can. 899, §§ 2, 3. The power of the canon penitentiary is ordinary and ex

tends to censures reserved by the ordinary; he may use it in behalf of strangers 
in the diocese and of diocesan subjects outside the diocese. The vicar general has 
ordinary power to absolve from these cases.

21 Cf. S. C. S. Off., instr. July 13, 1916, no. 6 (Fontes, no. 1302).
22 For a list of these, cf. our commentary on can. 873, § 1. Assistants (vicarii 

cooperatores) are not included.
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they enjoy during the period specified in canon 859, § 2, and dur
ing any lawful extension of that period. They may use it in behalf 
even of a penitent who in confessing the reserved sin has no inten
tion of complying with the paschal precept.23 Cappello extends 
the faculty of missioners to those who conduct novenas at 'which 
large crowds attend.24 Of course, the missioners must obtain from 
the local ordinary the underlying jurisdiction for confessions. 
Once this power is granted, their authority under the law extends 
also, according to Augustine,25 to sins reserved because of censures 
reserved by the ordinary, but the authority to absolve from cen
sures seems not to be contemplated in canons 893-901.

900. Every reservation ceases to have its effect:
10 When a confession is made by the sick who cannot leave 

their home or by the parties who make it as a preparation for mar
riage;

2° When either a lawful superior refuses to grant the faculty 
when it is sought from him for some specific case, or 'when, in the 
prudent judgment of the confessor, the faculty cannot be sought 
from the lawful superior without serious inconvenience for the 
penitent or without the risk of a violation of the sacramental seal;

30 Outside the territory of him who made the reservation, 
even though the penitent has gone out of it for the sole purpose 
of obtaining absolution.26

This canon does not apply to reserved censures but it does in
clude the sin reserved to the Holy See in canon 894.27 Even a 
neurosis which causes a penitenr to be confined to a house because 
of a compulsory fear of leaving it is sufficient to cause the cessation 
of the reservation. The reservation also ceases in the case of parties

23 Cf. Cappello, op. cit., II, pars I, no. 559; Coronata, op. cit., I, no. 405.
24 Ibid., no. 559, 2. He even extends it to confessors called in to help with con

fessions at the time of a mission and to those who conduct retreats, calling to his 
aid, in support of the latter, can. 900 to supply whatever authority may be lacking 
in can. 899, § 3; ibid., no. 559.

25 Augustine, op. cit., IV, on can. 899, § 3.  Can. 900, i°-3°.20
27 Code Commission, Nov. 10, 1925 (AAS, XVII, 583; Bouscaren, op. cit., 

I. 4'5 0-
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preparing for a validation of an invalid marriage.28 So long as the 
confession is made in preparation for marriage, it matters not that 
it is made several days before marriage, or that it is a second or 
third confession made in contemplation of marriage, or that ac
cidentally the marriage did not take place.29 In the case of a re
fusal of the faculty, it is only when this is made by one who could 
lawfully have granted the faculty that the reservation ceases.30

It is held that the penitent would suffer a serious inconvenience 
if it is extremely oppressive on him to remain in grave sin for a 
whole day, if so much time is required to obtain the faculty neces
sary; indeed, the case is not ruled out in which even a few hours 
might constitute such an extreme burden.31 In doubt whether 
the conditions of canon 900, 20, are verified in a given case, the 
confessor may lawfully and validly absolve the penitent.32 If the 
reserved sin is forgotten by the penitent, the reservation ceases 
if the priest had power to absolve. If the absolution is null because 
of some fault of the penitent, the reservation ceases, at least if 
the confessor had ordinary power over the sin, outside the case 
of a confession made to a priest having but jubilee faculties and 
except the case in which the reserved sin was deliberately con
cealed.33

The Code dismisses the pre-Code penalty of the invalidity of 
the absolution granted a reserved sin for one who left his diocese 
precisely to obtain absolution (in fraudem legis).34

28 Augustine, op. cit., IV, on can. 900, i°.
20 Cappello, op. cit., II, pars I, no. 552.
80 Refusal by a rural dean would suffice if he had the power of subdelegation; 

Coronata, op. cit., I, no. 409. The fact that the lawful superior did not act whimsi
cally is irrelevant; Coronata, loc. cit.

31 Cappello, op. cit., II, pars I, no. 554.
32 If he is certain that they are not verified, he would sin gravely by absolving 

and would be suspended from hearing confessions (can. 2366); the penitent would 
be obliged to confess the reserved sin again, even though it was indirectly ab
solved. Coronata, ibid., no. 410.

33 Cappello, ibid., no. 561; Coronata, ibid., no. 411.
84 Clement X, const. Superna, June 21, 1670 (Fontes, no. 246).
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CHAPTER III

The Subject of the Sacrament of Penance

Canons 901-907

Division. The first canon of this chapter (can. 901) imposes 
the obligation on the faithful of confessing all grave sins com
mitted after baptism; the second (can. 902) indicates that certain 
sins may constitute sufficient matter for absolution, even though 
there is no strict obligation to confess them; the third (can. 903) 
authorizes the use of an interpreter; the fourth (can. 904) imposes 
the obligation of the denunciation of a confessor who has been 
guilty of solicitation; the fifth (can. 905) confers the unlimited 
right of the choice of a confessor; the sixth (can. 906) asserts the 
obligation of the annual confession; and the last (can. 907) in
dicates that the precept of annual confession is not fulfilled by a 
sacrilegious confession.

901. The obligation of confessing grave sins. He who has com
mitted grave sins after baptism which have not been directly 
remitted through the keys of the Church, must, after a careful 
examination of conscience, confess all of which he is aware and 
explain the circumstances which make a specific change in the 
sin.  Circumstances must be confessed only when they changed the1

1 Can. 901. A grave sin that is not confessed because of forgetfulness is only 
indirectly remitted, i.e., in virtue of sanctifying grace but not through absolution; 
it must, therefore, be confessed again, i.e., directly submitted to the keys. This 
canon states a precept of divine law; cf. Cone. Trident., sess. XIV, de poenitentia, 
can. 6, 7; Schroeder, op. cit., pp. 102 f. The confession of mortal sins, for one who 
is guilty of any, is required as a means of salvation {de necessitate medii), but in 
practice formal integrity suffices, i.e., the confession of those sins which the penitent 
is able and is obliged to confess. Lack of proper dispositions at the time of baptism 
need not be confessed, if it is probable that it did not continue after the con
ferring of baptism. Grave sins committed after a doubtful baptism seem also to 
be dubious in reference to the obligation to confess them after a second condi
tional baptism, though the Holy See has in regard to the reception of converts 
required the confession of these sins and the conditional absolution of them; 
S. C. S. Off., June 27, 1715 {Fontes, no. 780); S. C. S. Off., Dec. 17, 1868 (ASS, IV 
[1868-1869], 320-24); S. C. de Prop. Fide, July 10, 1869 (Analecta Ecclesiastica,
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specific nature of the sin in a serious degree, i.e., when they cause 
it to be a grave violation of a specifically different virtue. Canon 
901 does not impose the obligation of confessing merely aggravat
ing circumstances.* 2

VII [1899], 489). Cf. Cappello, op. cit., II, pars I, no. 51, 4. Cf. S. Poenit., instr, 
(regarding general absolution) Mar. 25, 1944 (The Jurist, V [1945], 148-50).

2 St. Alphonsus had held that it was the more probable view that these cir
cumstances need not be confessed; Theologia moralis, VI, no. 468. However, if 
the confessor, to understand the case, asks for information regarding aggravating 
circumstances, the penitent must answer truthfully. Moreover, if what is called 
an aggravating circumstance is one that really changes the specific nature of 
the sin in a serious degree, it must be confessed, e.g., when it is a parent who 
gives scandal to his children. Cf. Coronata, op. cit., 1, no. 417.

3 Can. 902. It is a matter of faith that venial sins constitute sufficient matter 
for sacramental absolution; Cone. Trid., sess. XIV, de poenitentia, can. 7; Schroe
der, op. cit., p. 103. Imperfections are not sufficient matter for sacramental ab
solution.

4 If only such sins are confessed, a generic accusation of sins against some virtue 
should accompany the confession, even though these sins have already been for
given. If an emergency prevents the specific confession of mortal sins, a generic 
confession of all sins, or even the manifestation of sorrow for sin, suffices for 
sacramental absolution; in that case, however, the specific mortal sins are only
indirectly forgiven, and they must be confessed specifically when the opportunity 
occurs. Cf. St. Alphonsus, op. cit., VI, no. 480.

6 Can. 903. Cf. our commentary on can. 889, § 2. The use of an interpreter 
is not obligatory, and the penitent who does not speak the language of the 
confessor may resort to signs; however, a confession made in this fashion is lawful 
only when there is a serious reason requiring that it be made. A less serious reason 

29

902. Sins subject to absolution. Sufficient, but not necessary, 
matter of the sacrament of penance are sins committed after 
baptism whether they are mortal sins already directly remitted by 
the power of the keys or venial sins.  Sins regarding the commis
sion of which there is doubt are only doubtfully sufficient matter 
for sacramental absolution.  

3

4*
903. The use of an interpreter. They who cannot otherwise 

make their confession are not forbidden, if they wish it, to confess 
through an interpreter, provided that abuses and scandal can be 
prevented and provided that the law of canon 889, § 2, is observed 
[i.e., provided that the interpreter fulfills the obligation of pre
serving the seal of confession].6
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904. Obligation of reporting solicitation. In accordance with 
the norm of the Apostolic constitutions and specifically of the 
constitution of Benedict XIV Sacramentum poenitentiae, June 
1, 1741, a penitent is obliged to report within a month to the local 
ordinary or to the Sacred Congregation of the Holy Office a priest 
who has been guilty of the delict of solicitation in confession; and 
the confessor is bound by an obligation gravely burdening his 
conscience to warn the penitent of this duty.  The delict consists 
in soliciting any penitent whatever to the commission of grave 
sin against purity  even on the pretext of confession, whether 
it is done by word, sign, or touch, or by sinful conversation, or by 
missives to be read even after departure from the place where they 
were given. The resistance of the penitent is immaterial; so also 
the fact that a third person is solicited through the penitent as 
agent. Indeed, the delict is committed even by wong advice as 
to the sinfulness of evil thoughts. Moreover, if the external action 
is performed by the confessor, specific malice is presumed,  except 
in the case of conversation in regard to which the malice must 
be apparent from the circumstances.0 The delict is committed 
by the confessor even if the initiative came from the penitent. On 

*6

7

8

is required if the confessor understands the language of the penitent sufficiently 
to recognize at least some of the sins confessed. Coronata, op, cit,, I, no. 422; cf. 
Cappello, op. cit., II, pars I, no. 208.

6 Can. 904. The earliest legislation punishing this delict is found in the laws 
(c.8) of the Council of Treves, 1227 (cf. Mansi, XXIII, 33), which enacted the 
penalties of deposition and excommunication; cf. Wernz, Ins decretalium, VI, 
no. 469. Pius IV (1559-65) placed this delict under the jurisdiction of the Inquisi
tion in Spain; const. Cum sicut nuper, Apr. 16, 1561 (Fontes, no. 102). This con
stitution was made applicable throughout the world by Gregory XV (1621-23); 
const. Universi, Aug. 30, 1622 (Fontes, no. 201). Benedict XIV (1740-58) added 
to the provisions of these constitutions and clarified problems raised by them; 
const. Sacramentum poenitentiae (June 1, 1741); this document is found at the end 
of the Code of Canon Law.

7 The Holy Office replied that there is no possibility of slight matter in sins 
against chastity, and especially in relation to the delict of solicitation. S. C. S. 
Off., deer. Feb. 11, 1661; apud Giraldi, Expositio luris Pontificii iuxta Recentiorem 
Ecclesiae Disciplinam (3 vols. in 2, Rome, 1829-30), pars I, lib. V, tit. 7, p. 632.

8 Cf. can. 2200, § 2.
• Cf. Vermeersch, Theologia moralis, III, no. 603; Coronata, op. cit., nos. 427 f.
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the other hand, the consent of the penitent is not a relevant ele
ment in the delict; it is committed even if the penitent is unaware 
that solicitation was attempted.

The delict can be committed only by a priest, but the possession 
of jurisdiction for confessions is not required; the rank of the 
priest is immaterial (provided he is not a bishop), and conse
quently superiors general of religious institutes are subject to the 
penalties resulting from its commission. But a priest does not 
commit this delict if his offense is committed while he is acting in 
the role of an interpreter for the penitent.10 But a priest who or
dered or counseled the solicitation does not incur the penalties,11 
nor one who committed a similar offense in relation to other sacra
ments besides that of penance.12

The existence of an obligation to report the solicitation does 
not seem to arise from the natural law, at least not in the ordinary 
case. In a case of doubtful solicitation, there is no obligation aris
ing from even the positive law; indeed it would be unlawful to 
ruin a person’s reputation in a doubtful case. This is true even 
though there is doubt not about the fact of solicitation but about 
the identity of the person guilty of it. Moreover, the obligation 
ceases on the death of the delinquent.13 But the conversion of the 
delinquent or even his confession of guilt to his proper superiors 
does not exempt the penitent from the obligation of reporting 
the delict. The Code is silent about the obligation of others to 
report the delict, though the common view prior to the Code and 
the preferable view now is that anyone who knows definitely of 
the solicitation is bound to report it, though only the penitent 
is subject to the penalty of excommunication for failure to do so.14

10 Cf. Coronata, op. cit., I, no. 433; S. C. S. Off., resp. Feb. 11, 1661, ad VI (apud 
Girakli, loc. cit.).

11 Cf. Coronata, loc. cit. The penalties are all ferendae sententiae: suspension 
from hearing confessions and celebrating Mass, and others in serious cases; cf. 
can. 2368, § 1. - S. C. S. Off., resp. Feb. 11, 1661, ad X (apud Giraldi, loc. cit.).l

13 S. Pocnit., resp. Apr. 24, 1884 (apud Coronata, op. cit., no. 449, p. 474).
14 Cf. Vermeersch, op. cit., Ill, nos. 606, 611; Cappello, op. cit., II, pars I, no. 

695, 6.
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However, if the information comes from unreliable sources, there 
is no obligation of making the report.16 Even if the information 
has been obtained under the obligation of secrecy, the obligation 
of making the report exists; but only in the case in which the com
mon good demands it is the report required if the secret is a profes
sional one (secretum commissum). Solicited penitents who have 
not reached the age of puberty do not incur the penalty of excom
munication for failure to make the report;10 indeed, they are 
obliged to make it only when they come to understand that 
solicitation actually occurred. But they are required to make it 
within thirty days of the time when they come to this understand
ing as other penitents are bound to make it within thirty days of 
the commission of the delict.

Confessors are not excused from warning their penitents of 
their obligation of making this report because of the fact that the 
latter are in good faith.17 But it seems that the warning may be 
deferred when the penitent confesses even in remote danger of 
death, if it is conjectured that he may not agree to make the 
denunciation.18 Moreover, the confessor is not obliged to instruct 
the penitent regarding the malice of the delict of which the latter 
was the victim, if it is clear that the penitent is unaware of it. If 
the penitent subsequently becomes aware of that malice, then he 
is obliged to make the report. The confessor does not incur the 
penalty of excommunication if he fails to warn the penitent as 
the law requires.

The report may be made in juridical form to any local ordinary 
except the vicar general,1® or to a delegate of the local ordinary. 
It is to be made in person, not through a proxy or by mail. If 
difficulties prevent its being made in person, a letter may be sent

is S. C. S. Off., resp. Feb. n, 1661 (apud Giraldi, loc. cit.).
ie Cf. can. 2230; cf. can. 2368, § 2, for the penalty of excommunication.
it S. C. S. Off., instr. Feb. 20, 1866, no. 3 (Fontes, no. 990).
is Cf. Cerato, De delicto sollicitationis (Patavii: Typis Seminarii, 1922), nos. 93, 

95*19 cf. S. C. S. Off., instr. July 14, 1753; cf. II Monitore Ecclesiastico, XIII 
(1901), 6 f.
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explaining this difficulty and requesting the local ordinary to 
make some arrangement for receiving the denunciation. If the 
penitent does this, he complies with his obligation until he hears 
further from the local ordinary and escapes the penalty of excom
munication should the period of thirty days elapse meanwhile.20 
After the report has been formally made to the local ordinary 
or his delegate, the information falls under the obligation of 
strict secrecy to be maintained forever by all persons who learn 
of it; violation of the secret involves excommunication reserved 
(specialissimo modo) in a most special way to the Holy See.21

905. Freedom as to confessor. Every member of the faithful 
has the right to confess his sins to that confessor whom he chooses, 
even though the latter belongs to another rite, provided that he 
is lawfully approved.22

906. The obligation of annual confession. Each and every 
member of the faithful of both sexes, on reaching the age of discre
tion, that is, the use of reason, is obliged to make an exact con
fession of all his sins at least once a year.  This precept binds only 
those who have mortal sins on their conscience, since there is no

23

20 Cf. Coronata, op. cit., I, no. 456. Cf. S. C. S. Off., instr. Feb. 20, 1886, no. 
7 (Fontes, no. 990).

21 S. C. S. Off., instr. Feb. 20, 1886, no. 14 (Fontes, no. 990); Coronata, op. cit., 
no. 447).

22 Can. 905. Pope John XXII condemned a proposition that confessions made 
to religious having from the Holy See a general faculty of hearing confessions 
had to be made over to the pastor of the penitent and that the pope could not 
dispense from this obligation since it was imposed by a general council; c.2, 
de haereticis, V, 3, in Extravag. com. The IV Council of the Lateran (1215) re
quired (c. 21) confession to one’s pastor; c. 12, X, de poenitentiis et remissionibus, 
V, 38; cf. Schroeder, General Councils, pp. 259 f. As early as 1626 the Holy See 
declared that bishops of the Latin rite should not forbid their subjects to go to 
confession to priests of the Greek Ruthenian rite, and that bishops of the latter 
rite should not forbid their subjects to go to confession to priests of the Latin 
rite. Cf. S. C. de Prop. Fide, instr, (ad Archiep. Aleppen.), June 2, 1835 (Fontes, 
no. 4757).

23 Can. 906. As a precept of the positive law, this obligation dates to the IV 
Council of the Lateran (1215); c. 12, X, de poenitentiis et remissionibus, V, 38; 
Schroeder, General Councils, pp. 259 f. It binds members of the Oriental rites; 
Cappello, op. cit., II, pars I, no. 351, 1. The divine law may require more fre
quent confession as a means of avoiding sin.
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obligation to confess venial sins. It binds children as soon as they 
are capable of committing mortal sin, and they are not excused 
because they have not made their first Communion. If they have 
made their first Communion, children are bound by both this 
precept and that of annual Communion, even though they have 
not attained the age of seven years.24

907. Ineffectiveness of sacrilegious confession. He does not 
satisfy the precept of confessing his sins who makes a sacrilegious 
confession or a confession that is deliberately invalid.26

CHAPTER iv

The Place for the Hearing of Confessions

Canons 908-910

Division. This chapter treats of the place for the hearing of 
confessions. This it does in three canons, the first of which in
dicates in a general way that the place is at least a semipublic 
oratory (can. 908); canon 909 lays down special regulations con
cerning the confessional for the confessions of women, and canon 
910 indicates when confessions may be heard outside the con
fessional.

908. The general place. The proper place for sacramental con
fession is a church, a public oratory, or a semipublic oratory.  
This is a specification of the place ordinarily to be used for con
fessions when there is no justifying reason for the making of one’s 
confession elsewhere.

1

2
909. The special place. 1. The confessional for the confessions 

of women must always be located in an open and conspicuous 
place, and generally in a church, a public oratory, or a semipublic 
oratory assigned to the use of women.

2. The confessional should have inserted in it between the con-
24 Code Commission, Jan. 3, 1918 (Bouscaren, op. cit., I, 53 f.).
26 Can. 907. 1 Can. 908.
2 Cf. Rituale Rom., tit. Ill, c. 1, de sacramento poenitentiae, no. 7.
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fessor and the penitent a fixed and narrowly perforated grating.8 
The confessional thus described is also the ordinary place for the 
hearing of confessions of men.4

For justifying reasons the local ordinary may permit the hear
ing of the confessions of women outside a church, a public oratory, 
or a semipublic oratory, but not without the confessional set up 
in an open and conspicuous place.6

910. The extraordinary place. 1. The confessions of women 
shall not be heard outside the confessional unless the exception is 
required by reason of illness or some similar reason involving real 
need, and then those safeguards shall be employed which the local 
ordinary shall deem adequate.

2. It is lawful to hear the confessions of men even in private 
houses.6 It is clear from this canon that a more serious reason is 
required to hear the confessions of women outside the confes
sional than is required to hear their confessions outside a church, 
an oratory, or a semipublic oratory. On the other hand, in the 
case of men, the same reason is adequate to permit both exceptions 
to the general law.

chapter v

Indulgences

Canons 911-936

Division. The fifth chapter of the fourth title of the first part 
of the third book of the Code deals with indulgences from two 
points of view: the concession of indulgences and the acquisition

8 Can. 909, §§ 1, 2. Cf. II Plen. Council of Baltimore, Acta, nos. 294 ft.
4 Code Commission, Nov. 24, 1920 (AAS, XII, 576; Bouscaren, op. cit., I, 417).
8 Cappello says that in the case of sisters or girl students, the confessor or the 

superioress may in a particular case and as an exception make this decision; op. cit., 
II, pars I, no. 940. To hear the confessions of women without the confessional, 
in the absence of a grave reason, is considered a grave sin if it is done habitually; 
Coronata, op. cit., I, no. 463. Cf. our commentary on can. 522, 876.

«Can. 910, §§ 1,2.
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of indulgences. It deals with its subject matter from these respec
tive points of view in two separate articles.

article 1

The Granting of Indulgences

Canons 911-924

Division. After providing a definition of an indulgence in 
canon 911, this article proceeds to treat of the persons authorized 
to grant indulgences (can. 912), and of the restrictions imposed 
on those persons when they are of rank inferior to the Roman 
Pontiff (can. 913). In canon 914 it lays down rules for the con
ferring by bishops of the papal blessing with its plenary indul
gence, and in canon 915 it regulates the use by regulars of their 
privilege of granting the papal blessing. Canon 916 provides for 
the designation of a privileged altar in various types of churches; 
canon 917 provides for the indulgence of the privileged altar ac
cording to definite periods of the liturgical year; and canon 918 
regulates the relation of the privileged altar to the faithful. Can
ons 919 f. govern the publication of indulgences; canons 921-23 
lay down rules determining the relation of indulgences to the days 
to which they are affixed; and canon 924 provides for the continu
ation of indulgences when the place or thing to which they are 
annexed has ceased to exist.

911. Definition. All shall place high value on indulgences, 
which are a remission in the sight of God of temporal punishment 
due to sin the guilt of which is already forgiven, granted from the 
treasury of the Church by ecclesiastical authority, in the case 
of the living, in the manner of absolution; in the case of the dead, 
in the manner of suffrage.1

1 Can. 911. Luther’s denial of the power of the Church to grant such remis
sions of temporal punishment was condemned in the constitution of Leo X, 
Exsurge Domine, June 15, 1520 (Fontes, no. 76; Denzinger-Bannwart-Umberg,
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912. The granting authority. Besides the Roman Pontiff, to 
whom has been committed by Christ the Lord the dispensation 
of the entire spiritual treasury of the Church, only they can grant 
indulgences through their ordinary power to whom the right has 
been expressly granted by law.2

Enchiridion, no. 759). Proposition 40 of the Synod of Pistoia, alleging an in
dulgence to be merely a remission of canonical penance, was condemned by Pius 
VI in his constitution, Auctorem fidei, Aug. 28, 1794 (Fontes, no. 475; Denzinger- 
Bannwart-Umberg, Enchiridion, no. 1540). The Council of Trent (Sess. XXV, de 
indulgentiis; Schroeder, Council of Trent, pp. 253 f.) declared the use of in
dulgences to be of great benefit to the faithful and to have been approved by the 
authority of the sacred councils. According to the common view, indulgences 
are always granted from the treasury of the Church consisting of the super
abundant merits of Christ and of the merits of the Blessed Virgin and the saints; 
cf. Coronata, De sacramentis, I, no. 469. Inasmuch as the Church offers satisfac
tion to God for the sinner, the indulgence is granted the living as a payment 
(solutio); inasmuch as the Church accepts this payment in the name of God, it 
is an absolution. It is certain that the indulgence granted by the Church can 
benefit the faithful departed. The errors of Luther and of the Synod of Pistoia, 
as specifically directed toward this application of indulgences to the deceased, 
were condemned in the constitutions mentioned above; cf. Denzinger-Bannwart- 
Umberg, Enchiridion, nos. 762, 1542.

2 Can. 912. An ecumenical council does not possess this right independently of 
the Holy See; moreover, the better view is that only the Roman Pontiff has re
ceived the power of granting indulgences immediately from Christ. Cf. Suarez, 
De sacramentis, pars 2, disp. LV, sect. 1, 2.

In recognition of the solicitude and good wishes received by 
Pius XII from cardinals and ecclesiastical prelates from all parts 
of the world on the occasion of the twenty-fifth anniversary of his 
consecration, he decreed that the faculty of granting indulgences 
which is given to abbots nullius and prelates nullius by canon 
323, to vicars apostolic and prefects apostolic by canon 294, and 
to residential bishops by canon 349, § 2, 2°, be enlarged so that 
they may grant, instead of an indulgence of fifty days, an indul
gence of one hundred days; and that the faculty given to metro
politans by canon 274, 2°, be likewise enlarged so that they may 
grant, instead of an indulgence of one hundred days, an indul
gence of two hundred days; and finally that the faculty granted 
to cardinals by canon 239, § 1, 240, be enlarged so that they may
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grant, instead of an indulgence of two hundred days, an indul
gence of three hundred days.8

8 July 20, 1942 (AAS, XXXIV, 240; Bouscaren, The Canon Law Digest, II, 
221 f.). The authority of metropolitans extends to their entire province even 
outside the time of visitation; cf. Coronata, De sacramentis, I, no. 479. Residential 
bishops, from the date they take possession of their see, may grant this indulgence 
to exempt religious even in their churches; Code Commission, Dec. 6, 1930 (AAS, 
XXIII [1931], 25; Bouscaren, The Canon Law Digest, I, 210). The increased 
authority granted by the decree of 1942 seems applicable to the case in which, in 
virtue of can. 1166, § 3, an indulgence is granted on the occasion of the consecra
tion of a church to be gained on the anniversary of the consecration. Prior to the 
Code, only cardinals, residential archbishops, and residential bishops enjoyed this 
power, to the exclusion of other local ordinaries. After the Code, vicars general 
and vicars capitular are excluded from it. The authority of cardinals to grant 
an indulgence of one hundred days in their titular churches and in places sub
ject to their jurisdiction was increased by Pius X in a decree of 1903 to two hun
dred days; the extent of the power was increased by the Code by the removal 
of the local restriction. The same decree of Pius X increased the power of bishops 
and metropolitans from that of granting an indulgence of forty days to that of 
granting an indulgence of fifty days, but extending the grant in the case of metro
politans to one hundred days. Cf. deer. Urbis et orbis, Aug. 28, 1903 (ASS, XXXVI 
[1903-4], 318). The better view holds that notoriously heretical or schismatic 
bishops cannot grant indulgences. After a sentence of excommunication, a bishop 
is deprived of his jurisdiction, and therefore cannot grant indulgences. Cf. 
Coronata, op. cit., I, no. 479.

The quinquennial faculties of bishops in the United States au
thorize them to grant on the usual conditions:

A) A plenary indulgence to be gained by the faithful who:
a) assist at a Pontifical Mass celebrated by the ordinary on a 

day designated by him once a year;
b) visit a church or public or semi-public oratory during the 

bishop’s visitation;
c) visit during a synod the church in which it is held;
d) receive Holy Communion on a general Communion day 

designated by him once a year;
e) hear at least half the sermons of a mission;
B) A partial indulgence of two hundred days for attending a 

mission sermon.
913. Restriction of power of subordinate authorities. Those 

who are of rank inferior to the Roman Pontiff cannot:
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10 confer on others the faculty of granting indulgences, unless 
the authority to do so has been expressly permitted by the Apos
tolic See;

2° grant indulgences that are applicable to the dead;
30 attach other indulgences to the same thing, the same act 

of piety, or the same sodality to which indulgences have already 
been attached by the Apostolic See or by someone else, unless new 
conditions are required to be fulfilled.4

4 Can. 913, i°-3°. Before the Code it was held that those who had ordinary power 
to grant indulgences could delegate it. An attempt to do this now seems to be 
invalid as well as illicit. Cf. Coronata, ibid., no. 480. The Roman Pontiff can 
delegate any cleric and, dispensing from can. 118, even a layman, to grant in
dulgences; as a matter of fact, he does grant the faculty of granting indulgences 
applicable to the dead to subordinate prelates, viz., to apostolic delegates (cf. 
Vermeersch-Creusen, Epitome, I, appendix I, no. 28) and to local ordinaries in 
mission regions (cf. Coronata, Institutiones, V [1936], formula I, nos. 21, 22, 
pp. 297 f.). The Sacred Congregation of Indulgences in a decree of January 12, 
1878, ad. 2, 3, 5 (Decreta authentica S. C. Indulg., no. 433) declared that a bishop 
may not annex indulgences to objects for the benefit of those who are not his 
subjects, even if their local ordinary consents; that a bishop may not add to 
indulgences annexed by his predecessor; and that he cannot divide an act of 
piety into parts annexing an indulgence to each part, e.g., to every word of the 
Hail Mary. They who have made the heroic act of charity, i.e., who have offered 
for the faithful departed all their works of satisfaction and all the prayers that 
may be said for them after their death, may apply all indulgences to the dead; 
they enjoy a personal favor of the privileged altar every day of the year. Cf. 
Vermeersch-Creusen, Epitome, II, no. 201; Cappello, op. cit., II, pars I, no. 1002; 
S. C. Indulg., Nov. 20, 1854; Prinzivalli, Resolutiones, no. DCXLIII.

The new conditions to which a bishop may annex an indul
gence when they are joined with an already indulgenced act of 
piety, or an indulgenced object, include an additional prayer, a 
more exacting method (as the recitation of the already indul
genced prayer on bended knees or in a church), or a pecuniary 
contribution to charity.

914. Papal blessing imparted by bishops. Every bishop may, 
in his own diocese, impart the papal blessing with a plenary in
dulgence using the prescribed formula, and this twice a year, that 
is, on Easter and another solemn feast designated by him [now 
three times a year, on Easter and two solemn feasts designated by
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the bishop], even though he has 111 more solemn feasts of 
Mass. This is permitted also on °ne prelates nullius, vicars 
the year [now on two] to abbots m they lack the epiSCo, 
apostolic and prefects apostolic, even_ territory
pal character, but within their respe en the blessing is given

Pius XII extended the indulgence, bear by radio and 
Urbi et Orbi by the pope himsel, to a
perform the prescribed works.® given authority to confer 

It is residential bishops who are ^jessjngS given by de]e. 
this blessing which, unlike other pap enj of a mission),
gated power (e.g., in danger of deat or^^t tbey need no longer 
is given in the very name of the pope, since it is gjVen
make a specific petition to obtain t is canon 914. More- 
them for the first time by the gener* should be advanced in 
over, it is no longer necessary that t } not celebrate(J
years to be entitled to confer it when R when
the Mass, since canon 914 authorizes , pIenary indulgence 
have only assisted at the Solemn Mas .
may be gained by the bishop himself.

’ en in the present canon, as 
•Can. 914. The enlargement of the faculty gw pius XII on july 

inserted in the bracketed interpolations, was received on the occasion of 
1942, in appreciation of the messages of felicitatio XXXIV (1942), 240;
the twenty-fifth anniversary of his consecration. • , 'e(j can. gio j®/. 
Bouscaren, op. cit., II, 221 f. This power cannot
S Poenit ..April 25. 1922 (Bo^n’^"^Boiscaren, op. cit., II, 23,). Since 

•S. Poenit., June 15, 1939 (A AS, XXXI, 277» on days that are not fixed 
the Lateran Pact, the pope has given this bless g nsion and Assumption)
(before 1870, the days were Holy Thursday, Ea ’ on Ascension was given
and from the Vatican Basilica (before 1870, the 8 Basilica of St. Mary 
from the Lateran Basilica and on Assumption,
Major). Cf. Coronata, De sacramentis, 1, no. 4&1. nexhaustum, Sept. 3, 1762

advanced in years was the faculty granted by the bacre rAecr Ian 
to confer this blessing if they had not celebrated Mass. • • J • 5»
1847 (Decreta authentica, no. 2925).
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Since the permission granted in 1939, allowing the gaining of 
the plenary indulgence by those who by radio heard the pope give 
his blessing Urbi et Orbi, required the fulfillment of the usual 
conditions, there is no longer room for doubt that the gaining of 
the indulgence is dependent upon confession, the reception of 
Communion, and prayers for the pope and, when a bishop con
fers the blessing, prayers for the bishop.8

Bishops and, in the case in which the blessing follows the use 
of the pontifical insignia, other prelates use the formula pre
scribed by Clement XIII (1758-69) in his constitution Inex
haustum? The congregation is to be advised before the end of the 
Mass to await the granting of the blessing. Before the blessing, the 
brief under the authority of which the bishop acts must be read 
in Latin and the vernacular; and from this requirement the Sa
cred Congregation of Rites is not willing to grant a dispensation.10

915. Papal blessing imparted by religious superiors. Regulars 
who have the privilege of conferring the papal blessing are not 
only bound by the obligation of using the prescribed formula, 
but they are forbidden to use this privilege outside their churches 
or the churches of nuns or of tertiaries lawfully aggregated to

8 Cf. Coronata, De sacramentis, I, nos. 481 f. As to the fulfillment of the condi
tions of confession and the reception of Holy Communion, cf. our commentary on 
can. 931.

0 It is found in the Roman Pontifical, They do not use the formula for the 
solemn blessing found in the Ceremonial of Bishops. When prelates who are not 
bishops confer it apart from functions in which they are permitted the use of 
the pontifical insignia, they use the formula in the Roman Ritual, tit. VIII, c.32, 
Ritus benedictionis pa palis super populum elargiendae (assigned to regulars). 
Different from this blessing is the general absolution and papal blessing with 
plenary indulgence which, by a privilege of the Holy See, may be imparted to 
religious and their tertiaries; the respective formulas are found in the Roman 
Ritual, tit. VIII, c.33, Ritus absolutionis generalis et benedictionis papalis, I (in 
the case of those who are religious associated with regulars), II (in the case of 
other religious and of lay persons). Cf. Augustine, Commentary, IV, on can. 914; 
Coronata, De sacramentis, I, no. 484.

10 Cf. S. R. C., Dec. 7, 1844 (Decreta authentica, no. 2871). For a variant ruling, 
cf. S. C. Indulg., June 20, 1840 (Decreta authentica S. C. Indulg., no. 282); here a 
brief formula was permitted as a corollary of a long-standing custom.
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their order; and in any event they may not use it on the same 
day on which and in the same place in which the bishop confers 
the blessing.11

The prescribed formula is required for the validity of the 
blessing.12 It was provided by Pope Benedict XIV in 1748 and is 
found in the Roman Ritual.13 The written permission of the 
bishop seems no longer required by religious, as it was needed 
prior to the Code under the constitution of Clement XIII, 
Decet.1* In virtue of canon 915 religious are not restricted to their 
own churches, as they were before the Code,15 but may confer the 
papal blessing in churches of aggregated nuns and tertiaries. But 
they may not confer it in the same city in which on the same day 
the bishop confers it.1®

In 1940 the Sacred Congregation of Rites issued a decree by 
which it ruled that the formula prescribed in the Roman Ritual 
(tit. VIII, c. 32) for use by regulars in imparting the papal bless
ing shall be used by all priests, secular as well as regular, who 
have a special indult from the Holy See for imparting the papal 
blessing with the plenary indulgence.17

916-918. The privileged altar. General concept. The priv
ileged altar is that altar to which there is attached by Apostolic 
authority the privilege in virtue of which the suffrage of a plenary 
indulgence may be applied to the soul of a particular deceased 
person when a priest celebrates Mass for that soul on that altar.18 
A perpetually privileged altar does not lose its privilege if it is

11 Can. 915.
12 Cf. S. C. Indulg., deer. Mar. 22, 1879, ad 6, 7, 8 (Decreta authentica S. C. 

Indulg., no. 444).
13 Benedict XIV, litt. ap. Exemplis, Mar. 19, 1748 (Fontes, no. 386); Rituale 

Rom., tit. VIII, c.32.
14 Aug. 30, 1763 (Bullarii Romani Continuatio, V, 806-8).
16 Cf. S. C. Indulg., Feb. 4, 1754 (Decreta authentica S. C. Indulg., no. 199).

Cf. Coronata, op. cit., I. no. 485. The faithful are required to fulfill the usual 
conditions to gain the plenary indulgence, as indicated in our commentary on 
can. 914.

it s. R. C., deer. Mar. 12, 1940 (AAS, XXXII, 200; Bouscaren, op. cit., II, 222).
1® Cf. Coronata, op. cit., I, no. 487.
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replaced by another altar under the same title, provided that 
it remains in the same church.10 This privilege is personal if it 
is conferred directly on a priest, operating wherever he cele
brates the Holy Sacrifice. The privilege is mixed if it is restricted 
to certain priests when they celebrate Mass on a certain altar. The 
privilege requires that the indulgence be applied to the soul for 
the repose of which the Mass is offered; if it is offered for many, 
the indulgence may be applied to any one of them, but it is not 
lost if such an application was overlooked.20 A separation of the 
application of the indulgence from the application of the Mass 
was permitted under the personal privilege granted priests for the 
extraordinary jubilee year 1929 and under the personal privilege 
granted priests in 1942, good for one year, to commemorate the 
twenty-fifth anniversary of the consecration of Pius XII.21

916. Bishops, abbots nullius, prelates nullius, vicars apostolic, 
prefects apostolic, and major superiors of exempt clerical insti
tutes can designate and declare one altar to be perpetually privi
leged every day, provided there is not already [in the respective 
churches or oratories] in existence such an altar, but only in 
cathedral, abbatial, collegiate, conventual, parochial, and quasi- 
parochial churches, and not in public or semipublic oratories, 
unless the latter are united or are subsidiary to a parochial 
church.  The restriction of this canon affecting oratories applies22

10 C£. S. C. Indulg., deer. Apr. 24, 1843 (Decreta authentica S. C. Indulg., no. 
317); deer. Sept. 16, 1723 (Decreta authentica S. C. Indulg., no. 84). The privilege 
remains also if a new altar stone is placed in the altar; S. C. Indulg., deer. Sept. 27, 
1843 (Decreta authentica S. C. Indulg., no. 324).

20 Cf. S. C. Indulg., deer. June 19, 1880, ad 2, 3 (Decreta authentica S. C. Indulg., 
no. 451); deer. Mar. 12, 1855 (Decreta authentica S. C. Indulg., no. 366); decr. 
Jan. 31, 1848 (Decreta authentica S. C. Indulg., no. 3^8); decr. Dee. 18 (19), 1885 
(ASS, XVIII, 340); decr. Aug. 25, 1897 (ASS, XXX [1897-98], 278).

21 Cf. Pius XI, const. Auspicantibus Nobis, Jan. 6, 1929 (AAS, XXI, 5; Bous
caren, op. cit., I, 433); S. Poenit., resp. Mar. 8, 1929 (AAS, XXI, 168; Bouscaren, 
op. cit., I, 433 L); Pius Xll, motu propr. Summo solacio, May 12, 1942 (AAS, 
XXXIV, 153; Bouscaren, op. cit., li, 223); S. Poeniten., dubium June 10, 1942 
(AAS, XXXIV, 210; Bouscaren, op. cit., II, 223 f.).

22 Can. 916. The first concession of this privilege appeared in the time of Paul 
II (1534"49) and St- Pius V (1566-72). At the beginning of his pontificate, Paul 
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to all churches that are not parochial or quasi-parochial.28 If the 
already existing privileged altar enjoys its privilege for any other 
reason than that derived from the dignity of the church, a second 
altar may receive this privilege,24 25 * not therefore if the quality of 
the church, as the underlying reason for the previous favor, 
was specifically designated by the Holy See. The authority to 
designate a privileged altar may not be delegated by the prelates 
named in this canon;28 but they may transfer the privilege from 
an altar already designated by them to another.20 The altar thus 
designated enjoys perpetually and every day the privilege granted 
to it, and for every Mass celebrated on it.27 28

V (1605-21) named a commission of three cardinals for the revision of indulgences, 
and this commission required serious reasons for the concession of the privilege, 
which was to be restricted to the more important churches, those in which at 
least forty Masses were celebrated daily. Benedict XIII (1724-30) granted it per
petually to all patriarchal, metropolitan, and cathedral churches; const. Omnium 
saluti, Aug. 20, 1724 (Fontes, no. 281). Clement XIII (1758-69) extended it, to 
be renewed every seven years, to parochial and collegiate churches and to the 
churches of abbots nullius; S. C. Indulg., deer. May 19, 1759 (Decreta authentica 
S. C. Indulg., no. 215).

2» Cf. S. C. Indulg., deer. Jan. 30, 1760, ad 3, 4 (Decreta authentica S. C. Indulg., 
no. 219).

2< Cf. S. C. Indulg., decr. Jan. 30, 1760 (Decreta authentica S. C. Indulg., no. 
218); decr. May 24, 1843 (Decreta authentica S. C. Indulg., no. 322); deer. Nov. 
14, 1766 ad 1, 2 (Decreta authentica S. C. Indulg., no. 235). If the altar has been 
declared privileged by the Holy See with limitations, the removal of these limita
tions is authorized by can. 916.

25 Cf. can. 913, i°; S. C. Indulg., decr. May 24, 1843 (Decreta authentica S. C.
Indulg., no. 321). 20 Cf. Coronata, op. cit., I, no. 490.

27 Coronata, loc. cit.
28 Can. 917, § 1. This concession was made in 1761 by Clement XIII (1758-69); 

S. C. Indulg., decr. May 19, 1761 (Decreta authentica S. C. Indulg., no. 228). It 
was confirmed by Benedict XV (1914-22) in his constitution, Incruentum, Aug. 
10, 1915, II (Fontes, no. 706).

20 S. Poenit., decr. Oct. 31, 1934 (AAS, XXVI, 606; Bouscaren, op. cit., II, 226).
80 Can. 917, §2. This concession was made by Pius VII (1800-23) on May

917. 1. On All Souls’ Day, all Masses are privileged just as if 
they were celebrated on a privileged altar.  This privilege was 
extended in 1934 to include the octave of All Souls’ Day.

28
20

2. During the devotion of the Forty Hours, all altars are privi
leged in the church in which it takes place.30
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918. 1. To indicate that an altar is privileged, nothing else 
should be inscribed but: altare privilegiatum, and, according to 
the terms of the grant, perpetual or temporary, daily or other
wise.81

10, 1807, and confirmed by Pius X (1903-14). Cf. S. C. S. Off., deer. Jan. 22, 1914 
(AAS, VI, 74). This decree permitted the interruption of the Forty Hours at 
night, if the bishop judged it advisable, without loss of the indulgences and 
privileges.

81 Can. 918, § 1. Such an inscription should be placed at the altar, though it 
is not necessary for the gaining of the indulgence. Cf. Coronata, op. cit., I, no. 
490.

32 Can. 918, § 2. This prohibition was sometimes explicitly stated in documents 
in which the privilege was granted; cf. S. C. Indulg., deer. May 19, 1761 (Decreta 
authentica S. C. Indulg., no. 228). The Sacred Congregation for the Propagation 
of the Faith stated that the personal privilege was forfeited by one who would 
act thus (S. C. de Prop. Fide, deer. Aug. 13, 1774; Fontes, no. 4567).

83 Cf. can. 2327.
34 Can. 919, § 1. To abolish the abuses that accompanied the preaching of in

dulgences by those who collected alms, the Council of Trent provided that thence
forth indulgences should be published by local ordinaries assisted by two members 
of the chapter. Cf. sess. XXI, de ref., c.9; Schroeder, Council of Trent, p. 142.

83 Cf. Coronata, op. cit., I, no. 493; Augustine, op. cit., IV, on can. 919, § 1.

2. An increased stipend cannot be demanded, on the basis of 
the privilege, for Masses celebrated on a privileged altar.* 32 
Violation of this prohibition would amount to simony; moreover 
it subjects the delinquent to the penalty of excommunication 
simply reserved to the Holy See for the delict of profiteering in 
indulgences.33

919-920. The publication of indulgences. 1. Without the con
sultation of the local ordinary, there shall be no publication of 
new indulgences, even those granted the churches of regulars, 
if they have not been published at Rome.34 The restriction thus 
stated governs only local or real indulgences, not those granted 
to persons; it is not operative if publication has been made by the 
Holy See, e.g., through publication Urbi et Orbi, through in
sertion in the Acta Apostolicae Sedis, or through approbation of 
a summary of the respective indulgences.30

Consultation of any of the local ordinaries specified in canon 
198, § 1, seems to satisfy the demands of this regulation.

45



can. 920 THE SACRED CANONS

2. In the publication of books, booklets, etc., in which are 
collected the indulgences attached to various prayers and pious 
works, the prescription of canon 1388 shall be observed.30 Canon 
1388 requires the permission of the local ordinary of the author, 
or of the place either where publication takes place or where the 
works are printed,37 if the works are only collections of the re
spective ordinary’s own indulgences or mere restatements of in
dulgences issued by the Holy See derived from authentic sources. 
For an authentic edition of collections of the latter indulgences, 
the express permission of the Holy See is required.38

920. They who have obtained grants of indulgences for the 
benefit of the faithful at large are bound by an obligation, under

88 Can. 919, § 2.
37 Cf. Coronata, op. cit., I, no. 495; Vermeersch-Creusen (Epitome, II, no. 726) 

hold that die permission must be obtained from the local ordinary of the place 
where the works are published, diough they also admit the probability of the 
view proposed by Coronata.

88 The Holy See’s permission seems required for any reproduction of these 
authentic editions; cf. Coronata, loc. cit. An official collection of the prayers and 
pious works to which the Holy See had attached indulgences from 1899 to 1929 
was made and published by the Sacred Penitentiary and announced in a decree 
of February 22, 1929, in which it was stated that Pius XI had approved the col
lection and abrogated all general indulgences granted later than 1899 which 
were not contained in it, ordering that the collection alone be regarded as 
authentic. AAS, XXI (1929), 200. On December 31, 1937, Pius XI approved a 
new collection made by the Sacred Penitentiary, abrogating all grants of in
dulgences not contained in it, and pioviding that the changes incorporated in it 
were to be considered as supplanting whatever elements were thus modified. 
AAS, XXX (1938), 110. A new, exclusive, authentic edition was announced in a 
decree of the Sacred Penitentiary of Jan. 30, 1950. AAS, XLII, 404.

A summary of indulgences granted by the Holy See may be issued with only 
the permission of the local ordinary if its purpose is, as it were, private, e.g., a 
list of indulgences granted to a confraternity may be made by the archconfraternity 
and sent to the affiliated confraternities; moreover, a summary once approved by 
the Holy See may be published later with only the permission of the local ordinary. 
Cf. S. C. Indulg., deer. Jan. 8, 1861 (Decreta authentica S. C. Indulg., no. 388); 
deer. Jan. 22, 1858 (Decreta authentica S. C. Indulg., no. 383).

The Apostolic indulgences, publication of which is reserved to the Holy See, 
are those customarily granted by the Roman Pontiff at the beginning of his 
pontificate to be attached in individual cases to objects of piety. For the conces
sion of Pius XII, made March 11, 1939, cf. AAS, XXXI (1939), 132. Cardinals 
and bishops are authorized by the Code to attach these indulgences; cf. can. 239 
(§ >. 5°)> 349 (§ i> »’)■ 
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penalty of the invalidity of the grant, to present to the Sacred 
Penitentiary authentic documents attesting to the grants made.30 

The indulgences contemplated by this canon are those which 
are so granted by the Roman Pontiff that they can be gained any
where in the world by any member of the faithful without re
striction as to time. If the Roman Pontiff gives the petitioner a 
document, it is this that the latter is required to present to the 
Sacred Penitentiary; this is true also of a document issued by any 
agency at the command or direction of the Roman Pontiff. If 
the grant was oral, the recipient shall reduce to writing all the 
circumstances attending the grant and present this to the Sacred 
Penitentiary.40

921-923. The time element affecting indulgences. 1. A 
plenary indulgence granted lor the feasts of our Lord Jesus Christ 
or for the feasts of the Blessed Virgin is understood to be granted 
only for the feasts found in the universal calendar.

30 Can. 920. This provision of the Code is in harmony with the regulation 
of Benedict XV revoking the stricter provisions of Pius X which had included 
all particular grants if they benefited persons other than the immediate recipient, 
as well as all faculties granted to priests for the blessing with indulgences of pious 
objects; cf. Pius X, motu propr. Cum per Apostolicas, Apr. 7, 1910 (A AS, II, 225); 
Benedict XV, motu propr. Quandoquidem, Sept. 16, 1915 (AAS, VII, 457). Previous 
to the Code the presentation of the documents was to be made to the Holy Oilice. 
Faculties of priests enabling them to attach indulgences to pious objects were 
revoked by a decree of the Sacred Penitentiary of March 20, 1933 (A AS, XXV, 
170; Bouscaren, op. cit., I, 417-19). These revoked faculties were such as had 
been received from pious associations and included the faculty to bless articles 
and annex to them the Apostolic indulgences, the indulgence of St. Bridget, 
rosary indulgences, the indulgence of the Way of the Cross (in connection with 
the blessing of a crucifix), the plenary indulgence at the hour of death (also in 
connection with the blessing of a crucifix), the privileged altar, and the faculty 
to give the papal blessing at the close of a series of sermons. A declaration of the 
Sacred Penitentiary of March 2, 1937, explained that these faculties were not 
revoked in cases in which they had been granted to priests prior to the date of 
the decree, March 20, 1933, but that those who were members of the association 
prior to that date but not yet priests could not be considered as enjoying them 
(A AS, XXIX [1937]» 58; Bouscaren, op. cit., II, 220). The declaration also ex
cluded, with regard to the annexing of the Apostolic indulgences and the plenary 
indulgence at the hour of death, those who were not yet approved for confessions 
at the time the revoking decree was published.

40 Cf. Coronata, op. cit., I, no. 494.
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2. A plenary or a partial indulgence granted for the feasts of 
the apostles is understood to be granted only for their natal feast.41

3. A plenary indulgence granted as a perpetual daily indul
gence or as a temporary daily indulgence for those who visit a 
given church or public oratory is so to be understood that it can 
be gained by any member of the faithful on any day, but only 
once in the year, unless a contrary statement shall be expressly 
made in the decree.42

41 Can. 921, §§ 1, 2. The Sacred Congregation of Indulgences had declared 
prior to the Code that in the given case there were included the feasts of Christmas, 
the Circumcision, the Epiphany, Easter, the Ascension, and Corpus Christi; and, in 
the case of feasts of the Blessed Virgin, the feasts of the Immaculate Conception, 
of her Nativity, of the Annunciation, of the Purification, and of the Assumption;
S. C. Indulg., Sept. 18, 1862 (Decreta authentica S. C. Indulg., no. 392). The Code 
seems to extend the indulgence even to secondary feasts, provided they are found 
in the universal calendar. Feasts of the Evangelists are not included among feasts 
of apostles, nor the feasts of the Chair of St. Peter in Antioch, of the Chair of 
St. Peter in Rome, of St. Peter in Chains, of St. John before the Latin Gate, 
or of the Conversion of St. Paul, whose natal feast is June 29.

42 Can. 921, §3. This provision was stated in a decree of the Sacred Congrega
tion of Indulgences in 1852; deer. Mar. 15, 1852 (Decreta authentica S. C. Indulg., 
no- 356)-

43 Can. 922. If, therefore, the transfer is temporary, die indulgence remains 
fixed to the original feast day, even if this should be Good Friday, unless the 
external solemnity is also transferred; S. Poenit., deer. Feb. 18, 1921 (AAS, XIII, 
165; Bouscaren, op. cit., I, 420 f.). When All Souls’ Day is transferred to November 
3, the indulgences are also transferred; S. C. S. Off., Dec. 13-14, 1916 (AAS, IX 
[1917], 179).

922. Indulgences attached to feasts or to pious devotions or 
novenas, seven-day exercises and tridua which precede the feast 
or follow it, even during its octave, should be understood as 
transferred to the day to which the feast is lawfully transferred 
both in the case in which a perpetual transfer is made, even if the 
feast as transferred, while possessing its proper office and Mass, 
does not enjoy the original solemnity and external pomp, as well 
as in the case in which the solemnity and the external pomp are 
transferred, and in the latter case it matters not whether the trans
fer is perpetual or temporary.43

The external solemnity, the transfer of which, even when
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temporary, causes the indulgence also to be transferred, is the 
ecclesiastical solemnity, consisting of extraordinary ceremonies, 
even non-liturgical ones, such as the special veneration of a pre
cious statue of the saint or a procession in the saint’s honor. It 
suffices that the transfer affects only a single religious house; but 
in that case the indulgence is transferred only for the members 
of that house.44

923. To gain an indulgence attached to a given day, if the 
visiting of a church or oratory is required, this can be done from 
noon of the preceding day till the midnight at the end of the spe
cified day.  It is only the visit to the church or oratory that can 
be made before midnight of the day preceding the indulgenced 
day.  In cases in which no visit is required, there is no legal pos
sibility of performing other prescribed works before that hour.

45

40
47

924. The loss of indulgences. 1. According to the norm of 
canon 75, indulgences attached to a church are not lost if the 
church is entirely destroyed, provided that it is rebuilt within 
fifty years in the same place or in approximately the same place 
and under the same title.  It does not suffice that the church 
be rebuilt within the same parish; only a slight distance, e.g., of 
thirty feet, may intervene between the site of the old building 
and that of the new, if the indulgence is to be retained.

48

40
2. Indulgences attached to rosaries or other objects are lost 

only when the rosaries or other objects cease to exist or are sold.50
44 Cf. S. C. Indulg., decr. Jan. 12, 1878 (Decreta authentica S. C. Indulg., no. 

435); S. C. S. Off., decr. June 12-13, 1912, ad II (AAS, IV, 624).
46 Can. 923. This is a confirmation of a rule established by Pius X; cf. S. C. S. Off., 

decr. Jan. 26, 1911 (AAS, III, 64). Prior to this regulation, authors held that, in 
the case of most indulgences, the visit could be made at first Vespers of the pre
ceding day, and this rule was applicable to the Portiuncula indulgence.

40 Cf. Coronata, op. cit., I, no. 502.
47 Cf. S. C. Indulg., decr. Jan. 12, 1878, ad 1 (Decreta authentica S. C. Indulg., 

no. 434).
48 Can. 924, § 1. Profanation of a church does not cause it to lose its indulgences. 

Cf. S. C. Indulg., decr. Sept. 18, 1862 (Decreta authentica S. C. Indulg., no. 396).
40 Cf. Coronata, De sacramentis, I, no. 503.
60 Can. 924, § 2. If a notable number of beads would be lost, the rosary would 

lose its indulgence, for the indulgence is attached to the beads. But if the notable
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These objects lose their indulgence even if the alms is only suf
ficient to defray their cost, but not if the buyer has become the 
owner before the indulgence is attached, even though he pays 
the price only after the attaching of the indulgence.01 Transfer 
of these objects to a person for whom they were not indulgenced 
no longer causes them to lose their Apostolic indulgences.02

ARTICLE H

The Acquisition of Indulgences

Canons 925-936

Division. This article deals first with the personal qualifica
tions required in the one who wishes to gain indulgences (can. 
925-27); it then indicates the frequency with which indulgences 
may be gained (can. 928); next it points to a substitution of a visit 
to a semipublic oratory as sufficient, for certain persons, instead 
of a visit to a church or public oratory (can. 929); canon 930 regu
lates the application of indulgences to others; canon 931 sets forth 
norms governing the conditions of confession and Communion 
as requisites for the gaining of plenary indulgences; canon 932 
number were not lost all at once, the indulgence would not be lost, for the gradual 
substitution would cause the indulgence to be extended to the new beads as 
they were added; cf. Coronata, ibid., no. 504; Augustine, op. cit., IV, on canon 
924, § 2. In the case of a crucifix, the indulgence is attached to the image, and 
this may be transferred from one cross to another without loss of indulgence; cf.
5. C. Indulg., deer. Apr. 11, 1840, ad 6 (Decreta authentica S. C. Indulg., no. 281). 
Removal of the crosses of the Way of the Cross for the purpose of rearranging 
them does not cause loss of indulgences, nor does even the destruction of a few of 
them; cf. S. C. Indulg., deer. Sept. 20, 1839 (Decreta authentica S. C. Indulg., 
no. 275).

61 Cf. S. C. Indulg., deer. July 16, 1887 (ASS, XX, 63 f.); deer. July 10, 1896, 
ad 1 (/1SS,XX1X [1896-97], 320).

52 The pre-Code contrary provision dated to Alexander VII (1655-67) who in 
promulgating the Apostolic indulgences at the beginning of his pontificate (Feb.
6, 1657) imposed this restriction, a restriction that was repeated by his successors 
up to and including Benedict XV (Sept. 5, 1914). The Sacred Penitentiary replied 
in 1921 that can. 924, § 2, had abrogated that provision. Resp. Feb. 18, 1921 (AAS, 
XIII, 164; Bouscaren, op. cit., I, 421).
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treats of indulgences attached to a work to which one is bound 
by previous obligation, and canon 933 provides an analogous rule 
with regard to the gaining of several indulgences by the perform
ance of one task to which several indulgences have been attached; 
canon 934 is concerned with the prayers prescribed as conditions 
for the gaining of indulgences; canon 935 provides for the com
mutation by confessors of requisite conditions; and canon 936 
indicates the manner in which mutes can fulfill the obligation of 
saying prescribed prayers.

925-927. Qualifications for the gaining of indulgences. 1. To 
be able to gain indulgences a person must be baptized, not excom
municated, in the state of grace at least on the completion of the 
acts prescribed, and a subject of the one who granted the indul
gence.1 A catechumen cannot gain an indulgence for himself.2 
When the Church grants an indulgence to those who are at least 
contrite, it is not imposing contrition as a condition to be fulfilled 
by those in the state of grace, but by those who need to regain the 
state of grace by an act of perfect contrition with the intention of 
going to confession.3

2. That a qualified person may actually gain indulgences, he 
must have at least a general intention of gaining them and he must 
perform the acts prescribed at the time prescribed and in the re
quired manner according to the terms of the concession.  A 
habitual intention once expressed is certainly sufficient for the 
gaining of indulgences? An indulgence cannot be partially gained

4

1 Can. 925, § 1. This norm refers to those gaining indulgences, not those to 
whom they may be applied; of these can. 930 speaks. Catholics of Oriental rites 
may gain indulgences granted by a universal decree of the Roman Pontiff. S. 
Poenit., July 7, 1917 (A AS, IX, 399).

2 Augustine says that heretics and schismatics who are in good faith cannot 
gain indulgences because they are not subjects of the grantor; op. cit., IV, on can. 
925, § 1. Coronata rejects this argument and says the whole matter must be decided 
on the intention of the Church which in can. 925, § 1, does not exclude them; 
op. cit., I, no. 506.

3S. C. Indulg., deer. Dec. 17, 1870 (Decreta authentica S. C. Indulg., no. 427).
4 Can. 925, § 2. Cf. II Plen. Council of Baltimore, Acta, no. 300.
» Indeed, a habitual implicit intention seems sufficient. When the plenary
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by partial fulfillment of the prescribed acts. Good faith, igno
rance, or inadvertence does not save the indulgence, if the pre
scribed acts are not exactly performed.

926. A plenary indulgence is understood to be so granted that 
if the person wishing to gain it cannot gain it in full, he can gain 
it partially in proportion to the disposition of his soul.0

927. Unless the contrary should appear from the terms of the 
grant, travelers, strangers, and all who are exempt may gain in
dulgences granted by a bishop, provided they are within his dio
cese, and his subjects may gain them even when they are outside 
his diocese.  *67

928. The relation of the day to the gaining of indulgences.

indulgence is given to the dying who are bereft of their senses, it seems to be 
the intention of the Church that even an interpretive intention suffices for the 
validity of the indulgence. And the indulgence of the privileged altar is gained 
even though neither the person who gave the stipend nor the celebrant adverted 
to the fact that an indulgence was available; cf. Coronata, ibid., no. 509. As to 
the indulgence of the privileged altar, cf. S. C. Indulg., deer. Mar. 12, 1855 
(Decreta authentica S. C. Indulg., no. 366); S. C. S. Off., resp. July 16, 1915 (AAS, 
VII, 410).

6 Can. 926. To gain a plenary indulgence the person seeking to gain it must
be without even a single venial sin, because the temporal punishment due that sin 
cannot be remitted until the sin itself is forgiven. 7 Can. 927.

8 Can. 928, §§ 1, 2. The rule regarding plenary indulgences dates to a decree 
of the Sacred Congregation of Indulgences in 1678; deer. Mar. 7, 1678 (Decreta 
authentica S. C. Indulg., no. 18). The rule regarding partial indulgences dates to 
1914; S. C. S. Off., June 25, 1914 (AAS, VI, 379).
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1. Unless the contrary is expressly provided, a plenary indulgence 
can be gained only once a day even if the prescribed act is per
formed more than once.

2. Unless the contrary is expressly provided, a partial indul
gence can be gained more than once on the same day by the repe
tition of the act prescribed.  If the document granting the plenary 
indulgence states that it may be gained toties quoties, it may be 
gained more than once a day; moreover, more than one plenary 
indulgence may be gained in a given day by the performance of 
different acts to which plenary indulgences have been attached. 
Of course, if one gained fully a plenary indulgence, he would not
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need another, but he could apply it, even in that case, to the faith
ful departed.0

929. Value of visit to semipublic oratory. The faithful of both 
sexes who, in the pursuit of perfection or for the purpose of train
ing, education, and even health, live a life in common in houses 
established with the consent of the ordinaries to which a church 
or public oratory is not attached, and in addition all persons re
siding there for the purpose of ministering to them, may, pro
vided they have correctly performed all the other prescribed acts, 
visit the chapel of their own house in which they are authorized 
by law to fulfill their obligation of hearing Mass, in all cases in 
which for the gaining of indulgences there is required the visiting 
of some undetermined church or some undetermined public ora
tory.  This concession does not extend to the gaining of the 
Portiuncula indulgence or of any other indulgence for the gain
ing of which the visiting of a specified church is required.  If the 
house has a church attached, a visit to the semipublic oratory does 
not suffice.

10

11

12
930. Applicability to others. No one can gain indulgences and 

apply them to living persons; but all indulgences granted by the 
Roman Pontiff are applicable, unless the contrary is evident, to 
the souls in purgatory.13

0 Cf. Coronata, op. cit., I, no. 518.
10 Can. 929. This provision is in harmony with that of the Holy Office of 1909. 

S. C. S. Off., dccr. Jan. 14, 1909 (A AS, I, 210).
The Sacred Penitentiary, in a response of March 20, 1946, permitted the saying 

of the Stations in these oratories by one member of the group, if the space limita
tions do not permit the whole body to proceed from station to station. Cf. The 
Jurist, VII (1947), 96 f.

11 This limitation does not extend to the analogous privilege of cardinals and 
bishops and the members of their households; cf. the privilege of can. 239 (§ 1, 
n°) and 349 (§1). A visit fulfills the condition only if made with an implicit 
intention of honoring God and if accompanied by at least a mental prayer; S. 
Poenit., Sept. 20, 1933 (AAS, XXV, 446; Bouscaren, op. cit., I, 458).

12 Cf. Coronata, op. cit., I, no. 527.
13 Can. 930. In a private reply the Holy Office stated on November 9, 1922, 

that the privileged altar for the dying retains its force after the Code and that 
the indulgence is granted the living as an absolution. It further declared that
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931. The usual conditions. 1. To gain any indulgences, if 
confession is required it can be made within the eight days that 
immediately precede the day to which the indulgence is attached; 
if Communion is required, it can be received the day before the 
specified day; both conditions can be fulfilled within the entire 
octave following.

2. Similarly, to gain indulgences for the pious exercises of a 
triduum, of a seven-day retreat, etc., the conditions of confession 
and Communion can also be fulfilled within the eight days which 
immediately follow the completion of the exercises.

3. The faithful who are accustomed, unless they are hindered 
by some justifying reason, to go to confession at least twice a 
month, or to receive Holy Communion daily in the state of grace 
and with the proper pious motive, even though they should fail 
to receive it once or twice a week, can, even without the actual 
confession which might otherwise be required, gain all indul
gences with the exception of ordinary or extraordinary jubilee 
indulgences or indulgences granted in the manner {ad instar) of a 
jubilee indulgence.  Actual confession is not required to recover 
the state of grace before the gaining of even a plenary indulgence, 
unless it is specified as a condition, e.g., if the indulgence is 

*14

if a priest celebrated Mass for several dying persons, he was not required to de
termine to which of them he wished the plenary indulgence to be applied. The 
occasion for this interpretation was the concession made by Benedict XV (AAS, 
X [1918], 317) to priest members of the Pious Union of the Death of St. Joseph, 
of a personal privilege permitting them to gain the indulgence of the privileged 
altar when they celebrated Mass for the dying. Cf. Bouscaren, The Canon Law 
Digest, I, 449. Vermeersch held that the indulgence in this case is applied not 
by the priest but directly by the Roman Pontiff; “Annotationes,” Periodica, XII 
(1923), 140 f. The same interpretation is perhaps applicable to altars that are 
privileged for the living and the dead; cf. Coronata, De sacramentis, I, no. 520. 
Coronata (loc. cit.) regards such altars as an exception to can. 930.

14 Can. 931, §§ 1-3. The collection Preces et pia opera (Rome: Ex Typis Poly
glottis Vaticanis, 1938), approved on December 11, 1937 (AAS, XXX [1938], 110), 
defined for the first time (in praenotandis, p. VIII) that the usual conditions 
(suetis conditionibus), when thus described in the granting of an indulgence, 
mean confession, Communion, the visit of a church or public oratory (or a semi
public oratory in accordance with can. 929), and prayer for the intention of the 
Roman Pontiff.
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granted to those who are contrite and have gone to confession 
(contritis et confessis) or to those who have fulfilled the usual con
ditions (suetis conditionibus). When it is thus required, it must 
be fulfilled, even though the penitent is not burdened by mortal 
sin; but confession fulfills the condition, even though absolution 
has not been granted.15 Confession made within eight days pre
ceding the close of the spiritual exercises suffices to fulfill the con
dition; if it is made within eight days preceding the opening of 
the exercises, the matter is not clear.16 The clause used in §§ i, 2 
of canon 931, intra octavam, means “within eight days.” 17

If confession is made and Communion received within the 
terms of canon 931, these acts do not suffice for the gaining of 
more than one plenary indulgence for which they are required as 
conditions. But they suffice when several indulgences are granted 
for one and the same day, for it is not permitted to receive Com
munion and it is not customary to go to confession twice on the 
same day.18 The visitation to a church for the reception of Holy 
Communion fulfills both conditions, if the church is the one to 
the visit of which the indulgence is attached.10 The reception of 
Easter Communion fulfills the condition except in the case of a 
jubilee indulgence.20 The relaxation of the law in regard to the 
conditions of confession and Communion as set forth in the third 
section of canon 931 is not applicable in the case of ordinary ju
bilee indulgences or of extraordinary indulgences granted either 
as or in the manner of jubilee indulgences.21

932-936. The other acts of piety required as conditions. A
15 Cf. Coronata, op. cit., I, no. 522.

Hagedorn denies that it suffices. Cf. General Legislation on Indulgences 
(Washington, D.C.: The Catholic University of America, 1924), pp. 123 f.

17 The application of this rule is not, therefore, to be restricted to days that 
have a liturgical octave.

18 Cf. can. 933; S. de Angelis, De Indulgentiis, 2nd ed. (Rome: Vatican Press,
195°), nos. 76, 81. 19 Coronata, op. cit., I, no. 525.

20 Cf. S. C. Indulg., deer. May 10, 1844 (Decreta authentica S. C. Indulg., no. 
327)-

21 Coronata gives the Portiuncula indulgence as an example of an indulgence 
granted in the manner of jubilee indulgences. Op. cit., I, no. 524. 
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person cannot gain an indulgence by performing an act to which 
he was obliged by law or precept, unless the contrary is expressly 
stated in the grant; but he who performs an act imposed on him as 
a penance in confession, if it is enriched with indulgences, can 
simultaneously both fulfill his penance and gain the indul
gences.22

933« Several indulgences may be attached, on the basis of vari
ous titles, to one and the same place or thing; but by the perform
ance of one act to which indulgences are attached on the basis of 
several titles, more than one indulgence cannot be gained, unless 
the act is confession or the reception of Holy Communion or un
less the contrary has been expressly provided.23

934* prescribed in general that to gain an indulgence
a prayer must be said for the Roman Pontiff, a merely mental 
prayer does not suffice; but, unless some special prayer is assigned, 
the oral prayer may be selected at the pleasure of the faithful.24 
In any case, an Our Father, a Hail Mary, and a Glory be to the 
Father, etc., must be said for the intention of the Roman Pontiff.25

2. If a particular prayer has been designated, indulgences can 
be gained by the recitation of the prayer in any language, pro
vided exactness of the translation is apparent from a declaration 
either of the Sacred Penitentiary or of one of the ordinaries of the 
place in which is spoken the language into which the prayer has 
been translated; but indulgences cannot be gained if there has

22 Can. 932.
23 Can. 933. By a special grant of Pius X, the Crozier and the Dominican in

dulgences may be gained by one recitation of the rosary on beads enriched with 
both indulgences. S. C. Indulg., deer. June 12, 1907 (ASS, XL, 442 f.). Cf. our com
mentary on can. 931. 24 Can. 934, § 1.

25 S. Poenit., declar. Sept. 20, 1933 (AAS, XXV, 446). These prayers must be 
said six times for the intention of the Holy Father at each visit to gain the 
Portiuncula toties quoties indulgence and any other toties quoties indulgences. 
S. Poenit., deer. July 10, 1924, no. IX (AAS, XVI, 345 f.; Bouscaren, op. cit., I, 
455)»' S. Poenit., Jan. 13,1930 (AAS, XXII, 43; Bouscaren, op. cit., I, 456); S. Poenit., 
deer. July 5, 1930 (AAS, XXII, 363; Bouscaren, op. cit., I, 457). Indulgences 
attached to ejaculations can be gained by saying them mentally. S. Poenit., 
dubium, Dec. 7, 1933 (AAS, XXVI [1934], 35).
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been any addition to the prayer, or omission or interpolation in 
it.

3. To gain an indulgence it suffices to recite the prayer alter
nately with a companion, or to follow it mentally while it is re
cited by another.        The exactness of the translation suffices for 
the gaining of the indulgence without the authentic declaration 
of that exactness, at least in the case in which the translation has 
not been printed in any published work.  Non-essential modifi
cations of the prayer do not cause it to lose its indulgence.  One 
need not kneel to gain the indulgence attached to a prayer, un
less the terms of the grant impose this condition as essential.

20******

27
28

29

20 Can. 934, §§ 2, 3.
27 Cf. Cappello, op. cit., II, pars I, no. 973; Vermeersch-Creusen, op. cit., II, no.

219; Coronata, op. cit., I, no. 536; S. C. Indulg., decr. Sept. 30, 1852 (Decreta 
authentica S. C. Indulg., no. 361); contra Hagedorn, General Legislation on In
dulgences, pp. 118 f.

28 S. Poenit., resp. Nov. 26, 1934 (AAS, XXVI, 643; Bouscaren, op. cit., II, 236). 
But the Sacred Penitentiary declared that the indulgence could not be gained
by saying only one “Ora pro nobis” for each group of three invocations of the
Litany of the Blessed Virgin. S. Poenit., resp. July 21, 1919 (AAS, XII [1920], 18; 
Bouscaren, op. cit., I, 451).

20 Cf. Coronata, De sacramentis, I, no. 534. Benedict XV granted permission
for mutilated persons to gain indulgences attached to prayers even with the 
omission of bodily movements imposed as essential. S. Poenit., Oct. 22, 1917
(AAS, IX, 539; Bouscaren, op. cit., I, 423).

30 Can. 935. The Code Commission replied that this power extended to the 
visit to a particular church for the gaining of the toties quoties indulgence of the 
Portiuncula (Jan. 19, 1940; AAS, XXXII, 62; Bouscaren, op. cit., II, 237). Coronata
thinks that this reply does not extend to such a substitution if there is not 
available a church possessing this indulgence. Op. cit., I, no. 538.

31 Cf. our commentary on can. 202, § 2; Coronata, op. cit., I, no. 538.

935. Confessors can permit the substitution of other desig
nated works for those prescribed for the gaining of indulgences 
in the case of those who cannot perform the latter because of 
some impediment justifying the substitution.  Confessors can 
exercise this authority over those whose confession they can hear 
even though no confession is made.  However, their power does 
not extend to an outright dispensation, e.g., to substitute for fre
quent Communion some other work for the gaining of an indul

30

31
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gence attached to frequent Communion or to substitute another 
day for the day assigned for the performance of the specified act.82

936. Mutes can gain indulgences attached to public prayers, 
if together with the body of the faithful who are present at the 
devotion they elevate their mind with pious sentiments toward 
God; in the case of prayers said in private, it suffices that they 
think of them in their mind or say them with signs or even merely 
read them with their eyes.33

82 Cf. Coronata, loc. cit. During the Jubilee Year 1950 ordinaries were authorized 
to commute into other works the visits to the Roman basilicas in the case of those 
who could not go to Rome or who could not make the visits; const. lam promul
gato,]^ 10, 1949 (AAS, XLI, 345 ft.).

33 Can. 936. If none of these ways are available, the confessor can make a 
substitution in accordance with can. 935. The indulgences of the Way of the 
Cross can be gained by the sick who cannot say the prayers prescribed; they 
need to gaze on or kiss a crucifix to which these indulgences have been attached. 
S. Poenit., deer. Oct. 20, 1931 (AAS, XXIII, 522; Bouscaren, op. cit., I, 436 f.); 
deer. Nov. 9, 1933 (AAS, XXV, 502; Bouscaren, op. cit., I, 445 f.). The latter 
decree permits prisoners and others entitled to use the indulgenced crucifix to 
gain the indulgences at their work by carrying the crucifix on their persons and 
reciting the prescribed twenty times “Our Father,” “Hail Mary,” and “Glory be to 
the Father.” This decree permitted the indulgences of the Rosary to be gained in 
a similar manner.

For a thorough treatment of the entire matter of Indulgences, both in general 
and in particular, see S. de Angelis, De Indulgentiis, 2nd ed. (Rome: Vatican Press, 
1950) and V. Heylen, Tractatus de Indulgentiis, 6th ed. (Mechlin,. 1948).



Extreme Unction

Canons 937-94?

Division. The fifth title of the first part of the third book of 
the Code lays down rules governing the sacrament of extreme 
unction. After the definition of the external sign of extreme 
unction is set forth in canon 937, the title deals in three chapters 
with the minister of this sacrament in its first chapter (can. 938 f.); 
with the subject of this sacrament in its second chapter (can. 940- 
44); and with the rites and ceremonies in its third chapter (can. 
945-47)-

INTRODUCTION

Canon 937

937. Definition of the external sign. The sacrament of ex
treme unction shall be conferred through the sacred anointings 
with duly blessed olive oil and with the words prescribed in the 
ritual books approved by the Church.1

1 Can. 937. The Waldenses, Wyclif, Hus, Luther, Calvin, and Protestants gen
erally reject this sacrament. On the other hand, the heretics who separated from 
the Church in the fifth century retain it. It was immediately instituted by Christ, 
since the Council of Trent defined that all the sacraments were so instituted; 
sess. VII, de sacramentis in genere, can. 1; Schroeder, Council of Trent, p. 51; 
moreover, it declared extreme unction to be a true sacrament instituted by Christ; 
cf. sess. XIV, de extrema unctione, cc.i, 2; can. 1-3; Schroeder, Council of Trent, 
pp. 99, 100, 104, 105. In an urgent case a brief form of words is permitted: Per istam
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CHAPTER I

The Minister of Extreme Unction

Canons 938-939

Division. Canon 938 specifies the ordinary and the extraordi
nary minister of this sacrament; canon 939 defines the extent of 
the obligation binding the minister to confer this sacrament.

938-939. The ordinary and the extraordinary minister of this 
sacrament. 1. Only a priest may validly administer this sacra
ment, but every priest may do so.

2. Without prejudice to canon 397, 30, and canon 514, §§ 1-3, 
the ordinary minister is the pastor of the place in which the sick 
person is found; however, in a case of necessity, or with at least 
the reasonably presumed permission of the respective pastor or 
of the local ordinary, any other priest is permitted to administer 
this sacrament.* 1

sanctam unctionem indulgeat tibi Dominus quidquid deliquisti. Amen. Cf. 
S. C. S. Off., Apr. 25, 1906 (Fontes, no. 1277; Coll. S. C. P. F., no. 2233); Rituale 
Rom., tit. V, c. 1, de sacramento extremae unctionis, no. 21.

1 Can. 938, §§ 1, 2. The Council of Trent rejected as heretical the view main
taining that the elders of the community act validly as ministers of this sacrament; 
Sess. XIV, de extrema unctione, can. 4. Schroeder, op. cit., p. 105. This was as
serted also by Eugene IV (1431-47) in his constitution, Exultate Deo, Nov. 22, 
1439, § 14 (Fontes, no. 52). Alexander III (1159-81) authentically declared (1175) 
that not more than one priest is required for the valid administration of it (c. 14, 
X, de verborum significatione, V, 40). While permitting administration by more 
than one priest in the case of the Oriental rite, Benedict XIV (1740-58) demanded 
belief that valid administration required only one priest. Const. Etsi pastoralis, 
May 26, 1742, § V, no. Ill (Fontes, no. 328).

Thus the Code indicates that the power to administer extreme 
unction validly inheres in the order of the priesthood. For the 
licit use of this power, however, certain restrictions are laid down. 
One must have at least the reasonably presumed permission of 
the ordinary minister, who is specified as the pastor of the place 
in which the sick person is found. The presumed permission of 
the local ordinary also suffices. However, this permission is not 
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needed when the ranking canon of the cathedral chapter anoints 
the bishop,2 when the superior of a house of a clerical community 
anoints those living in that house,3 when a confessor anoints nuns 
whose confessor he is,4 when a chaplain of lay religious has been 
given this right, among other parochial rights, by the local ordi
nary,5 when the rector of the seminary anoints those in the semi
nary,0 or when an assistant (vicarius cooperator) administers the 
sacrament within the parish to which he is assigned.7 Moreover, 
all parochial vicars enjoy the same right as a pastor in this respect, 
and so do quasi-pastors in missionary territory.8 Furthermore, in 
a case of physical or moral necessity, this permission is not re
quired; nor when the pastor unreasonably refuses his permission.

939. The ordinary minister is bound in justice to administer 
this sacrament either in person or through another, and in a case 
of necessity every priest is bound in charity to do so.0 The obliga
tion of the ordinary minister is a grave one; that of the extraordi
nary minister grave only when the sick person cannot receive or 
has not received another sacrament. In the latter case, both are 
obliged to risk even their lives to comply with their obligation.10

CHAPTER 11

The Subject of Extreme Unction

Canons 940-944

Division. Canon 940 lays down the qualifications of the subject 
who may validly receive this sacrament and prohibits its repeti
tion in the same illness. Canon 941 provides for the conditional

2 Cf. our commentary on can. 397, 3’.  Cf. our commentary on can. 514, § 1.3
4 Cf. our commentary on can. 514, § 2.
6 Cf. our commentary on can. 514 (§ 3), 464 (§ 2).
0 Cf. our commentary on can. 1368. 7 Coronata, De sacramentis, I, no. 548.
8 Kilker, Extreme Unction, The Catholic University of America Canon Law 

Studies, no. 32 (Washington, D.C.: The Catholic University of America, 1926), 
pp. 92 f., 98-100. 9 Can. 939.

10 Kilker, op. cit., pp. 105 f., 111 f.
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administration in cases of doubt, as does canon 942 in reference 
to the special doubt regarding the contumacious impenitence of 
the sick person. Canon 943 provides for administration without 
a condition in the case of the sick person’s interpretive or pre
sumptive intention. Canon 944 indicates the sick person’s obliga
tion to receive extreme unction.

940. The condition of danger of death. 1. Extreme unction 
can be administered only to one of the faithful who, after attain
ing the use of reason, is in danger of death through sickness or old 
age.1

That a baptized sick person may validly receive extreme unc
tion it is not necessary that he should have committed any sin, 
or that he should, at the very moment when the sacrament is ad
ministered, possess the use of reason. If a child has had sufficient 
use of reason to be exposed to the fear of death, the pastor must 
administer this sacrament to him.2

Probable danger of death, subjectively conceived in the mind 
of the physician, the minister, or the sick person suffices for the 
valid administration of the sacrament and thus imposes on the 
ordinary minister the obligation of conferring it. In the case of 
chronic ailments that are certain to result in death, the sacrament 
may be conferred at least in cases in which it will be difficult to 
bring a priest to the sick person at the nearer approach of death.3 
Probable danger of death exists in cases of extraordinary difficulty 
of parturition; and in cases in which the present probable danger 
can ordinarily be removed by a surgical operation. However, the 
mere surgical treatment itself does not create a probable danger of 
death.4 Nor does a capital sentence or an order to a soldier to go 
into battle6 or the mere passing of the years into the period of 
old age.6

1 Can. 940, § 1. Cf. II Plen. Council of Baltimore, Acta, nos. 308 ff.
2 Coronaca, op. cit., I, no. 550.
3 Kilker, op. cit., p. 172; S. C. de Prop. Fide, Feb. 20, 1801 (Coll. S. C. P. F.,

no. 651). 4 Kilker, op. cit., pp. 174-79.
8 Coronata, ibid., p. 599. e Kilker, op. cit., p. 184.
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2. This sacrament cannot be administered a second time dur
ing the same illness, but only if the sick person has recovered after 
he was anointed, and then fell again into the danger of death.  
If there is doubt in a given case whether the previous probable 
danger of death had been overcome, although there is no strict 
obligation on the minister of conferring the sacrament again, he 
is authorized to do so. If there is no doubt about its cessation, he 
is obliged to do so; in this case, it is definitely a new illness that has 
arisen. A new probable danger can be interpreted to exist, to 
permit another administration of the sacrament, through the 
mere lapse of a long time without recovery.  

7

89

7 Can. 940, § 2. The terms of this paragraph of the canon specify, according 
to the common opinion, not only the limits within which the sacrament can be 
lawfully conferred, but also those within which it can be validly conferred, though 
the opinion holding that its repetition during the same illness is valid does not 
lack probability. Cf. Kilker, op. cit., pp. 51-59.

8 Coronata, ibid., p. 606; Kilker, op. cit., pp. 198 f.
9 Can. 941. Even when, in accordance with can. 942, extreme unction is to

be conferred conditionally because of a doubt concerning the repentance of the 
sick person, the condition should be “si capax es” not “si dispositus es.” The 
reason for this rule is the doctrine, more commonly held by theologians, that 
the grace of this sacrament revives when the obstacle to it has been removed. 
Unconfesscd grave sins must, of course, subsequently be confessed. If the obstacle 
was not impenitence but an inculpable lack of attrition, the obstacle is removed 
through internal attrition. And perfect contrition would remove the obstacle of 
impenitence which might have been present when the sacrament of extreme 
unction was conferred. Cf. Kilker, op. cit., pp. 49-51. The rubrics require the 
verbal expression of the condition. 10 Can. 942.

941-943. Conditional administration. When there is a doubt 
whether the sick person has attained the use of reason, whether he 
is truly in danger of death, or whether he is dead, this sacrament 
is to be conferred conditionally.®

942. This sacrament shall not be administered to those who 
contumaciously remain impenitent in manifest mortal sin; but 
if there is a doubt in regard to this, it should be conferred condi
tionally.  The reason for the prohibition seems to be the lack of 
the necessary habitual intention in a person who contumaciously 
remains impenitent. If there is doubt about the contumacy of the

10
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sick person, the sacrament should be conferred conditionally. A 
doubt of this kind could easily exist in the case of a public sinner, 
now bereft of his senses, who did not entirely neglect the obliga
tions imposed on him by the law of the Church. It could exist even 
in the case of baptized material heretics; but in this case, scandal 
could easily intervene.11

Moreover, unless mortal sin is manifest, extreme unction can
not be refused because the sick person refuses to go to confession.12

943. This sacrament, however, is to be conferred without any 
condition on those sick persons who, while they were conscious, 
desired it or very likely would have desired it at least implicitly, 
even though thereafter they shall have become unconscious or 
have lost the use of reason.  Thus the law states that the interpre
tive manifestation of an internal implicit habitual intention suf
fices for the administration of extreme unction. Such an intention 
may be interpreted to exist in the case of every Catholic who lives 
a Catholic life and who desires to live and die in the Church. Such 
an intention need not be interpreted to exist (i.e., it is clear that it 
does exist) if it was ever manifested externally; if, for instance, the 
sick person had ever openly declared that he wished to do all 
things necessary for salvation, even though he may not have been 
thinking of extreme unction and even though he may not have 
know of extreme unction.

13

14
944. The obligation of receiving this sacrament. Although 

this sacrament, of itself, is not a means necessary for salvation, no

11 Kilker says the doubt can exist even in the case of one who up till the very 
moment he lost consciousness explicitly refused to receive this sacrament, as well 
as in the case in which the person lost consciousness in the very act of sinning 
grievously. Op. cit., pp. 237 ff.

12 Kilker, op. cit., pp. 232 f. Coronata refers to the prescription of the Roman 
Ritual requiring confession before the administration of extreme unction, if the 
sick person is in the state of mortal sin; but he says that this does not seem to 
impose a grave obligation and that any reasonable ground suffices to excuse 
from it. Cf. Rituale Rom., tit. V, c. 1, de sacramento extremae unctionis, no. 2.

13 Can. 943. Kilker notes that this canon speaks not of the internal intention 
but of the manifestation of the intention. Op. cit., p. 255.

14 Coronata, De sacramentis, I, no. 551.
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one is permitted to neglect it; and thoughtful and assiduous care 
must be taken that the sick may receive it while they are fully in 
possession of their senses.15 The terms of this canon do not im
pose a strict obligation of receiving this sacrament when a justi
fying reason suggests its omission. The more probable view 
is that there is no divine or ecclesiastical precept imposing such an 
obligation.16 Charity to oneself, however, imposes, according to 
the common opinion, an obligation sub levi of receiving it.17 
Moreover, a grave sin would be committed, according to the more 
common doctrine, by one who gave serious scandal by his negli
gence or whose act amounted to contempt of the sacrament.18

But any serious delay on the part of the ordinary minister in 
administering this sacrament to a sick person who has reasonably 
asked for it constitutes a grave sin against the virtue of justice.10

15 Can. 944. The Holy Office disallowed the omission of extreme unction in the 
case of Chinese women because of an indigenous attitude of modesty on the 
part of the latter. S. C. S. Off., Mar. 23, 1656, ad 2 (Fontes, no. 730).

16 Indeed, Benedict XIV taught that bishops should not enact legislation 
which would seem to signify the absolute necessity of receiving this sacrament. 
De Synodo Dioecesana, lib. VIII, c.7, no. 4.

17 Kilker holds that two venial sins are involved: one arising from disobedience 
to can. 944, the other arising from lack of charity due oneself. Op. cit., p. 278.

18 Coronata, ibid., no. 555. Serious scandal could easily be given by a priest 
who neglected this sacrament; not so easily by laymen; their action would need 
to instill in others contempt of the sacrament. Contempt is gravely sinful, as is 
apparent from the legislation of the Council of Trent (sess. XIV, de extrema 
unctione, c.3; Schroeder, op» cit., pp. 100 f.) Cf. Coronata, loc. cit.; Kilker, op. cit., 
pp- 279if.

10 It is sufficiently probable that the obligation of parents and other relatives 
to provide for the administration of extreme unction is no greater than that 
of the sick person to receive the sacrament, i.e., an obligation binding under pain 
of venial sin. Physicians are primarily subject to the obligation of informing the 
proper persons of the probable danger of death, and this obligation is a grave 
one; but neither they nor nurses are obliged to provide for the administration 
of the sacrament unless this is the only means of salvation available to the sick 
person and there is no one else who can inform the latter of this fact. Cf. Coronata, 
ibid., no. 556. Cf. II Plen. Council of Baltimore, Acta, nos. 306 f.
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CHAPTER III

The Rite and the Ceremonies of Extreme Unction

Canons 945~947

Division. Canon 945 requires that olive oil be duly blessed for 
use in this sacrament; canon 946 provides for the custody of the 
oil of the sick; and canon 947 regulates the act of anointing the 
sick person.

945. The oil of the sick. The olive oil used in the sacrament of 
extreme unction must be blessed for this purpose by a bishop, or 
by a priest who has received the authority to do this from the 
Apostolic See.1

Cardinals do not possess general authority for this blessing; 2 
but all bishops do. The latter confer this blessing validly, no 
matter under what penalty they may lie prohibiting them to do so 
lawfully, even if they are heretics or schismatics.

To act lawfully, a bishop is required to bless the oil of the sick 
on Holy Thursday during the course of his Mass and according 
to the form prescribed in the Roman Pontifical.3 Since the oil of 
the preceding year is not to be used except in an urgent case of 
need,4 pastors, even those who are exempt religious, are required

1 Can. 945. Though a competent blessing is needed, according to the common 
opinion, for the validity of the sacrament, it is not equally certain that oil of the 
sick, to the exclusion of any other of the holy oils, must be used as the matter of 
the sacrament to ensure its valid administration. Cf. Coronata, De sacramentis, I, 
nos. 557 f. Oil of the sick blessed by the bishop with only a sign of the cross seems 
to be valid matter. In the Greek and the Armenian rite, the priest blesses the oil at 
the time he administers the sacrament; this practice has been approved by the 
Holy See. Cf. Clement VIII (1592-1605), const. Sanctissimus, Aug. 31, 1595, § 3 
(Fontes, no. 179); Benedict XIV (1740-58), const. Etsi pastoralis, May 26, 1742, § 4, 
no. 1 (Fontes, no. 328). The Church is not wont to delegate priests of the Latin rite 
for this blessing; Pius VI (1775-99) refused to do so at the time of the French 
Revolution; const. Sollicitudo omnium, May 28, 1793, ad 13 (Bullarii Romani 
Continuatio, X, 2621). The II Plen. Council (Acta, no. 311) warned against 
adulterated olive oil. 2 Cf. can. 239, § 1, 20°.

3 Tit. De officio in feria V. Cocnae Domini.
4 Cf. our commentary on can. 734, § 1.

66



EXTREME UNCTION can. 947

to obtain a supply of it without delay.5 Until he receives the new 
supply, a pastor should retain the supply of the preceding year. 
After he receives the new supply, he pours the supply of the 
preceding year into the sanctuary lamp; the oil soaked in absorb
ent cotton for immediate use he burns with the cotton and places 
the ashes in the sacrarium.0 If the supply should fail during the 
year, the pastor may add unblessed olive oil in quantity less than 
the blessed oil; this he may do even a second time.7

946. Custody of the oil of the sick. A pastor must carefully 
guard the oil of the sick in a clean and properly decorated place 
in a silver or nickel vessel, but not at home except in accordance 
with the rule of canon 735.® The obligations of this canon bind 
under pain of venial sin, if the sacrament is not, through neglect 
of the provisions of this canon, exposed to irreverence.0 The oil 
can be kept at home, according to canon 735, with the ordinary’s 
permission, in cases of necessity or for a justifying reason, which 
need not be a grave one; moreover, the tacit or reasonably pre
sumed permission of the ordinary suffices.10

947. The anointings. 1. The anointings shall be made exactly 
with the words, and in the order and manner prescribed in the 
ritual books. In a case of necessity, however, it suffices to make 
one anointing of one of the senses or, more properly, on the fore
head, with the prescribed short form, with the obligation of sup
plying the omitted anointings when the danger has passed.

2. The anointing of the loins is always to be omitted.
3. The anointing of the feet may be omitted for any reasonable 

cause.
4. Except in a case of grave need, the anointings shall be made

6 For a justifying reason, the pastor may obtain it through an agent, even a 
layman. Cf. Kilker, op. cit,, pp. 322 f.  Cf. Kilker, op. cit., pp. 324 f.6

7 Cf. our commentary on can. 734, § 2; Kilker, op. cit., p. 327 ff.
8 Can. 94G. This canon is but an application of can. 735, which requires 

further that the oils be kept under lock and key. Cf. our commentary on can. 735.
0 Cf. Coronata, op. cit., I, no. 559.
10 Cf. Coronata, loc. cit.; Kilker, op. cit., p. 340; Cappello, De sacramentis, 

II, pars II (Rome: Marietti, 1932), no. 49. Cf. our commentary on can. 735.
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with the hand of the minister without the use of any intervening 
instrument.11

Authors are not agreed on what omission of non-essential words 
would constitute a grave sin: or whether an inversion of the order 
of anointings, without necessity, would amount to a grave sin. 
However, they hold that the omission, without necessity, to anoint 
one member of a pair constituting a sense would be gravely sin
ful.12

Cases of need justify anointing the sick person on any one of 
the senses with the words: Per istam sanctam unctionem indulgent 
tibi Dominus quidquid deliquisti. Amen. The anointing of the 
forehead is preferred. If many are to be anointed and it is feared 
that time will not suffice to permit the use of all the anointings for 
all, all should be anointed first with the single anointing, and then 
the omitted anointings should be supplied. If a person apparently 
dead has been anointed with the single anointing and gives no 
signs of life, it is not required to supply the anointings omitted.13

In the usual case the anointing would be supplied by the minis
ter who conferred the single anointing.14 There is disagreement 
as to the length of time during which the obligation of supplying 
the anointings lasts. It seems reasonable to suppose that it lasts 
as long as the probable danger of death which suggested the 
anointing in the first place.15

It is a grave obligation to omit the anointing of the loins. Any 
reasonable cause justifies the omission of the anointing of the

Can. 947, §§ 1-4. 12 Cf. Kilker, op. cit., pp. 353, 356 f.
i’ Cf. Kilker, op. cit., pp. 392 f. As late as the present century, it was argued 

that it was not safe to admit that a single anointing sufficed for the validity of the 
sacrament, but the Holy Office declared in 1906 that in a case of necessity a single 
anointing was sufficient; Apr. 25, 1906 (Fontes, no. 1277). Some authors still main
tained, however, that the Holy Office said nothing in that decree about the suf
ficiency of the single anointii but that its purpose was only to determine the 
short form to be used in making the first anointing; cf. Kilker, op. cit., pp. 379 f., 
382 f. The Code has definitely determined the sufficiency of one anointing, re
quiring that the others be supplied.

14 Kilker places the obligation on the ordinary minister. Op. cit., p. 390.
16 Cf. Kilker, op. cit., pp. 389-91.
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feet, even the fact that it would cause displeasure to the sick per
son.1® The eyes of the blind are to be anointed, and the ears of the 
deaf; if a member is mutilated, the anointing should take place 
on a portion of the body close to it; if it has been amputated, the 
anointing of the remaining member of the pair suffices.17

It seems desirable that even in a case of infectious disease a 
priest should not prove less courageous than a physician in caring 
for the sick. He should, therefore, not use an instrument for ad
ministering extreme unction, but rather the antiseptic devices 
considered by physicians as offering reasonably sufficient protec
tion against infection.18

18 Cf. Kilker, ibid., pp. 398-400.
17 S. Alphonsus, Theologia moralis, VI, no. 710; Vermeersch-Creusen, Epitome, 

II, no. 231. 18 Cf. Kilker, ibid., pp. 402 f.
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TITLE VI

Holy Orders

A A A

Canons 948-1011

Division. This title treats of holy orders in six chapters, to 
which there are prefixed three introductory canons (can. 948-50). 
The first chapter deals with the minister of holy orders (can. 
951 ”67)’ secon(i> with the subject of holy orders under two 
separate headings to which articles are respectively assigned, the 
first article treating of the requisite qualifications desired of the 
subject (can. 973-82) and the second, of irregularities and im
pediments (can. 983-91). The third chapter lays down rules to 
guide the candidates and their superiors in paving the way to the 
reception of holy orders (can. 992-1001); the fourth speaks of 
the rites and ceremonies used in the conferring of holy orders 
(can. 1002-1005); the fifth, of the proper time and place for the 
conferring of holy orders (can. 1006-1009); and the sixth con
cerns the recording of the fact that holy orders were conferred and 
the granting of certificates testifying to that fact (can. 1010 f.).

Preliminary concepts. The Code leaves to the field of theology 
the burden of establishing questions affecting the essence of the 
sacrament of holy orders, as well as those determining the exter
nal sign and the specifying words by which they are conferred. 
Indeed, the Code does not attempt even to give a definition of 
holy orders. Here, however, these matters are summarily offered 
for review.

Definition, 1. One notes, first of all, that the word “order,”
7«
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even as restricted to the sacrament described by it, may be under
stood in a threefold sense: as the order existing among the ranks 
of the hierarchy; as the power conferred by the sacrament; and as 
ordination, i.e, the act by which the power is conferred.

2. It is readily apparent that it is in the third sense, of those 
just enumerated, that holy orders as a sacrament must be defined. 
In this sense it may be defined as a sacrament by which spiritual 
power over sacred things is conferred.1 The doctrine that holy 
orders is a sacrament rests solidly on the authority of the Coun
cil of Trent.2 The authoritative pronouncement of the Council 
of Trent speaks in a general way without reference to any par
ticular order. Since certain of the orders have been instituted by 
the Church and are therefore sacramentals, a definition extensive 
enough to include them may be desirable. For this the following 
definition is adequate: Order is a sacred rite by which there is con
ferred the power of performing sacred functions, especially in the 
service of the altar.3

Number of orders. Since many authorities hold that the episco
pate is an order separate from the priesthood, it may be said that 
there are eight orders in the Latin rite, accompanied by tonsure, 
which is a preparation for them. Because of their more intimate 
relation with the Holy Sacrifice of the Mass, the following are 
called sacred or major orders: priesthood, diaconate, and sub- 
diaconate.4

Tonsure is the sacred rite by which a layman becomes a cleric, 
conferring only the dignity of the clerical state with its rights, 
privileges, and obligations. The ostiariate is an order conferring

1 Cf. Ballerini-Palmieri, Opus theologicum morale, V, 882.
2 Sess. XXIII, de ordine, can. 3; Schroeder, Council of Trent, p. 163.
8 Cf. Gasparri, Tractatus canonicus de sacra ordinatione (2 vols., Paris and 

Lyons, 1893-94), no. 2 (hereafter cited De sacra ordinatione). The privilege of con
firming or of conferring minor orders, when granted to a priest, obviously does 
not imply ordination; the appropriate sacred rite is missing.

4 Subdiaconate has beyond a doubt been regarded as a sacred order at least since 
the time of Innocent III (1198-1216). Cf. c.9, X, de aetate et qualitate et ordine 
praeficiendorum, I, 14.

71



can. 948 THE SACRED CANONS

on a cleric the power of keeping custody of the doors of the 
church; the lectorate, the power of reading Holy Scripture in 
church, of chanting lessons (lectiones), and of blessing bread and 
fruit; the exorcistate, the power of exorcism; the acolythate, the 
power of lighting the altar and of ministering wine and water 
at the Holy Sacrifice of the Mass; the subdiaconate, the power of 
ministering to the deacon at the Holy Sacrifice, of washing palls 
and corporals, of offering the chalice and paten to the deacon at 
the Holy Sacrifice, and of reading the Epistle; the diaconate, the 
power of ministering to the celebrant at the Holy Sacrifice, of 
reading the Gospel, and, with proper delegation, of baptizing 
solemnly, of administering Holy Communion, and of preaching; 
the priesthood, the power of celebrating Mass, of forgiving sin, 
of anointing the sick, and of baptizing solemnly; the episcopate, 
the power of conferring the sacraments of confirmation and holy 
orders and, with proper jurisdiction, of governing the faithful.5 

History. It is certain that the three highest orders were insti
tuted by Christ.6 The Apostles were made priests and bishops at 
the Last Supper.7 The Acts of the Aposdes refer to the first ordi
nation of a deacon.8

• The episcopate is conferred by episcopal consecration.
«Cf. Cone. Trid., sess. XXIII, de ordine, can. 6; Schroeder, op. cit., p. 163. It is 

controverted among the authors whether Christ specified the matter and form 
of holy orders or only indicated that the Church should institute the proper ex
ternal sign and the proper formulary of words, both possessing adequate signifi
cance. Of those who stand for specific designation on the part of Christ, some 
allow for no limitation in the extent of this designation; others limit it to the 
designation of the external sign, arguing that the verbal formulary was left to 
the Church to institute; a third group, holding that the specific designation by 
Christ extended to both the external sign and the verbal formulary, contend 
that the Church was given the power of adding to the essential rite some other 
non-essential ceremony or rite as a necessary condition (conditio sine qua non) 
for the valid conferring of the sacrament. For a discussion of these opinions, 
cf. Coronata, De sacramentis, II, nos. 6-11.

7 Cf. Cone. Trid., sess. XXII, de sacrificio Missae, can. 2; Schroeder, op. cit., 
p. 149.

8 Acta Apostolorum, VI, 1 f. The more common opinion holds that the rite



HOLY ORDERS can. 948

The more common opinion holds that the remaining orders 
were instituted by the Church.0

The relation of the various orders to the sacrament of orders. 
The common opinion of authors holds that the three highest or
ders are sacraments; the remaining orders, sacramentals.* 10 The 
most common opinion holds that the episcopate is a sacrament 
distinct from that of the priesthood. In a related question, how
ever, only a probable opinion, opposed to the more common 
view, maintains that the episcopate contains all the powers of 
the lower orders in the same manner as the priesthood and the 
diaconate do.11

by which deaconesses were promoted was only a blessing. Cf. Coronata, ibid., 
no. 12.

0 In the first two centuries of the Church there is no mention of these orders 
either in the West or in the East. The earliest document listing the orders down 
to the ostiariate is the letter of Pope Cornelius (about 252) to the Bishop of 
Antioch. About the twelfth century, the subdiaconate came to be numbered among 
the major orders in the Latin rite; but it has never been so considered in the 
Oriental rites. About the end of the seventh century the conferring of tonsure 
was separated from the conferring of the first minor order, but only later was it 
reserved to bishops. For a further discussion of the matters mentioned in this 
note, cf. Coronata, ibid., no. 13.

10 Some authors hold that this is de fide, not only regarding the priesthod but also 
regarding the diaconate, and they cite in support of their view the Council of 
Trent, sess. XXIII, de ordine, can. 6; Schroeder, op. cit., p. 163; in reference to 
die diaconate, other authors hold that it is only theologically certain that it is a 
sacrament.

11 In the past there were authors who denied that the episcopate is a sacrament 
distinct from the priesthood; some of them modified the view by stating that the 
episcopate enlarges the character impressed in the reception of the priesthood. 
The unmodified view cannot be held as it smacks of presbyterianism; moreover, 
it is opposed to the theologically certain doctrine of the superiority of the epis
copate over the priesthood, a doctrine which is formally though implicitly con
tained in the aggregate definitions of canons 6 and 7 of the twenty-third session 
of the Council of Trent. Canon 6; “Si quis dixerit, in Ecclesia catholica non esse 
hierarchiam divina ordinatione institutam quae constat ex Episcopis, presbyteris 
et ministris, anathema sit.” Canon 7: “Si quis dixerit, Episcopos non esse pres
byteris superiores, vel non habere potestatem confirmandi et ordinandi, vel eam 
quam habent, illis esse cum presbyteris communem . . . anathema sit.” Cf. 
Schroeder, loc. cit. The superiority of the episcopate over the priesthood in the 
matter of jurisdiction is not similarly based by the Council on divine institution
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It is a matter of faith that when a sacrament is received by ordi
nation an indelible character is imprinted in the soul distinct 
from the character imprinted by the sacraments of baptism and 
confirmation.12 This character, then, is imprinted in the reception 
of the three highest orders.

lest the Council might seem to assert that bishops obtained jurisdiction immediately 
from God. From this it does not follow that in the matter of jurisdiction bishops 
are not superior to priests, for they are such by divine ordinance; but rather that 
individual bishops receive their jurisdiction from the Roman Pontiff and not 
immediately from God.

12 Cf. Cone. Trident., sess. XXIII, de ordine, can. 4 (Schroeder, op. cit., p. 163): 
“Si quis dixerit, per sacram ordinationem non dari Spiritum Sanctum, ac proinde 
frustra Episcopos dicere: Accipe Spiritum Sanctum; aut per eam non imprimi 
characterem, vel eum qui sacerdos semel fuit, laicum rursus fieri posse, anathema 
sit.” Cf. Cone. Trident., sess. VII, de sacramentis in genere, can. 9; Schroeder, 
op. cit., p. 52.

13 Cf. sess. VII, de sacramentis in genere, can. 6, 7, 12; Schroeder, op. cit., p. 52.

Though the three highest orders are sacraments, it does not 
follow that there are more than one sacrament of orders; they are 
parts of a whole that is fully possessed on the reception of the 
highest and can therefore be said to be partial sacraments of 
orders constituting a single whole sacrament.

Reordination. Because of the character imprinted by the act 
of ordination which confers a sacrament, these orders cannot be 
conferred again. But what is true of them, is true also of the acts 
of ordination which confer a sacramental, and even of tonsure, be
cause the Church in instituting these orders has imitated the 
divine law. Consequently even after degradation, the ordained 
minister is not to be reordained if he is restored to his rank. More
over, it matters not that the minister of ordination acted simonia- 
cally, or that he was a heretic or schismatic; the ordination is not 
to be repeated. Indeed, the Church cannot establish any diriment 
impediments touching ordinations conferred as sacraments by 
validly consecrated bishops, since the Council of Trent has au
thoritatively declared that the Church has no competence in mat
ters affecting the substance of the sacraments.13
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The external sign. The essential sign in the conferring of the 
three highest orders is the imposition of hands.14 Besides the es
sential imposition of hands on the part of the bishop who is or
daining, all the priests present impose their hands on the head of 
the candidate for the priesthood; and the co-consecrating bishops, 
on the head of the priest who is being consecrated bishop. A 
second imposition of hands by the ordaining bishop alone occurs 
when he confers on the priest the power of remitting sins. In the 
ordination of a deacon, the ordaining bishop imposes only his 
right hand on the head of the candidate.

The touching of instruments symbolic of the power conferred 
also constitutes the rite in the various ordinations. In the conse
cration of a bishop, the staff, the ring, the Book of Gospels, the 
miter, and the gloves are the instruments involved; in the con
ferring of the priesthood, a paten with a host on it and a chalice 
containing wine; in the conferring of the diaconate, the Book of 
Gospels; in the conferring of the subdiaconate, a paten and a 
chalice, the Book of Epistles and wine and water in cruets to
gether with a towel and a plate; in the conferring of the aco- 
lythate, an unlighted candle in its candlestick and an empty 
cruet; in the conferring of the exorcistate, the Book of Exorcisms; 
in the conferring of the lectorate, the Book of Lessons; and in the 
ostiariate, the keys of the church.

INTRODUCTION

Canons 948-950

948. The distinctive effect of holy orders. By the institution 
of Christ orders distinguish clerics from laymen in the Church for

14 By a constitution, Sacramentum ordinis, Nov. 30, 1947 (AAS, XL [1948], 5), 
Pius XII definitely stated, at the same time denying his ordinance retroactive 
force, that in the conferring of the diaconate, the priesthood, and the episcopate 
the external sign consisted solely of the imposition of hands and of the use of the 
appropriate words in the respective Preface by which the effects of the sacra-
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the purpose of governing the faithful and of providing a ministry 
for divine worship.15

ment are specifically determined; and that, moreover, in the case of the confer
ring of the priesthood, it is the first silent imposition of hands that belongs to
the essence of the external sign.

18 Can. 948. Cf. our commentary on can. 107 and 108. In the soul of the 
recipient of the sacrament of orders the following are the effects: an increase of 
sanctifying grace; the reception of the particular grace of the sacrament with 
the accompanying right to all the graces needed by the cleric in his state of life; 
and the indelible character imprinted in the soul.

10 Cf. our commentary on can. 109 and 118.
it Can. 949. 18 Can. 950.

Thus the law denotes the twofold power residing in the clergy: 
the power of orders (for the ministry of divine worship) and the 
power of jurisdiction (for the governing of the faithful). The 
former is conferred by ordination itself; the latter, through canon
ical commission, except in the case of the Roman Pontiff who 
receives it by divine right upon his acceptance of a lawful elec
tion.16 Of the two purposes for which this twofold power resides 
in the clergy, the ministry of divine worship is primary. The 
governing of the faithful is ancillary to this primary purpose, 
since its aim is to secure the cooperation of the faithful in the 
preservation of their faith and morals. As it operates in the inter
ests of faith, this power of governing is called the magisterium; 
as it operates in the interest of morality, it is called the imperium.

949”95°- The significance of the terminology used in regard 
to holy orders. In the canons which follow, by the term “major," 
or “sacred" orders are understood the priesthood, the diaconate, 
and the subdiaconate; by the term “minor" orders, the acolythate, 
the exorcistate, the lectorate, and the ostiariate.17

950. In law the words “to ordain," “order," “ordination," “sa
cred ordination," include, in addition to episcopal consecration, 
the orders enumerated in canon 949 and first tonsure, unless a 
contrary meaning is to be understood from the nature of the case 
or from the context.18

76



HOLY ORDERS can. 951

CHAPTER I 

The Minister of Sacred Ordination 

Canons 951-967

Division. This chapter treats of the accredited active agent 
through whom the power of orders is conferred; to this question 
it devotes seventeen canons. Canon 951 points to the minister of 
valid ordination, a limitation on whose power of licit action is 
embodied in canon 952. Canons 953 and 954 lay down rules for 
the lawful consecration of bishops. The following nine canons 
provide rules for the ordination of seculars. Canons 955 and 
956 regulate the role of the proper bishop of ordination in dio
ceses and specify the method in which the proper bishop of ordi
nation is determined. Canon 957 provides for the ordination of 
subjects in territories that are not yet organized as dioceses. 
Canons 958-63 are concerned with the various questions involved 
in the granting of dimissorial letters. Canons 964-67 deal with 
the minister of the ordination of religious.

951. The ordinary and the extraordinary minister. The ordi
nary minister of sacred ordination is a consecrated bishop; the 
extraordinary minister, he who, though lacking the character of 
the episcopate, possesses the authority conferred by law or by a 
special indult of the Apostolic See of conferring certain orders.  
No human power can deprive a consecrated bishop of the power 
of conferring the orders that are sacraments, a power that remains 
his in spite of his falling into heresy or schism and in spite of any 
penalty inflicted on him by ecclesiastical law. On the other hand, 
it is theoretically within the Church’s power to deprive a con
secrated bishop of the power to confer the orders instituted by the 
Church. Moreover, the violation of the Church’s law in the con
ferring of any orders, renders the act unlawful. The power of

1

iCan. 951. It is de fide that only a bishop is the ordinary minister. Cf. Cone. 
Trident., sess. XXIII, de ordine, can. 7; Schroeder, op. cit., p. 163.
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the Church to authorize a priest to confer even subdeaconship 
is so far beyond dispute that it rests upon a theologically certain 
doctrine, though the practice of the Church is to restrict this con
cession to the conferring of minor orders.2 Moreover, it is cer
tain the Roman Pontiff cannot confer on a simple priest the 
authority to ordain priests or consecrate bishops.3 Further, the 
present law restricts the power of appointing extraordinary minis
ters to the Apostolic See. Finally, the present practice of the 
Church is to appoint no one enjoying rank below that of priest
hood to the position of extraordinary minister.

952. Promotion of a cleric ordained by the Roman Pontiff. 
No one may lawfully promote to a higher order without the inter
vention of the Apostolic See one who has been ordained by the 
Roman Pontiff,4 even though it was only first tonsure that was con
ferred by the latter and even though the ordination was conferred 
honoris causa.

953-954* Requisites for lawful consecration of bishops. The 
consecration of bishops is reserved to the Roman Pontiff, and it 
is unlawful for any bishop, unless it is clear that he is authorized 
by the Holy See, to consecrate anyone a bishop.5 But the consecra
tion would not be invalid. The penalty for the violation of this 
canon is automatic suspension binding, until the Holy See grants 
a dispensation, upon the consecrating bishop and also the co
consecrating bishops or priests, as well as upon the bishop con
secrated.6

954. The consecrating bishop must employ two other bishops
’This power is enjoyed by cardinals. Cf. can. 239, § 1, 22°.
8 Coronata asserts that it is very probable that the Roman Pontiff could bestow 

on a priest the power of conferring deaconship, but he admits that the modern 
authors rather generally deny this. Op. cit., II, no. 21; contra, D’Annibale, Sum
mula theologiae moralis, III, no. 292, nota 12; cf. also Cappello, De sacramentis, 
vol. II, De sacra ordinatione (Romae: Marietti, 1935), no. 296 (hereafter cited as 
De sacra ordinatione).

4 Can. 952. Because of the Roman Pontiff’s primacy over the whole Church, 
he may confer any orders on anyone; of course, the validity of his act would de
pend on the capacity of the recipient; and its lawfulness, on the worthiness of 
the recipient. 8 Can. 953. 6 Cf. can. 2370. 



HOLY ORDERS can. 955

to assist him in the act of consecration, unless the Apostolic See 
has dispensed from this requirement.7 While only a bishop can 
confer episcopal consecration validly, one bishop suffices for valid 
consecration, even without an Apostolic dispensation. When the 
Apostolic See grants such a dispensation, it provides that two or 
three priests enjoying some ecclesiastical dignity shall take the 
place of the co-consecrating bishops, if at all possible.

7 Can. 954. 8 Can. 955, §§ 1, 2.
0 Cf. Bcste, Introductio in Codicem, on can. 955.
10 This is apparent from the fact that the Code Commission replied negatively 

(Feb. 17, 1930) to the following doubt: An vi canonis in § 2, conlati cum canone 
955 § Episcopus alienum subditum sine legitimis proprii Episcopi litteris
dimissoriis ad primam tonsuram promovere licite possit? AAS, XXII, 195; Bous-
caren, The Canon Law Digest, 1,91. 11 Cf. can. 2373, i°.

955. The right and the duty of the proper bishop. 1. Every
one shall be ordained by his proper bishop or with the latter’s 
lawful dimissorial letters.

2. When not prevented by a justifying reason, the proper 
bishop shall personally ordain his subjects; but without an Apos
tolic indult he cannot lawfully ordain a subject belonging to an 
Oriental rite.8 Mere inconvenience is not a justifying reason per
mitting the proper bishop to issue dimissorial letters to another 
bishop for the ordination of his subject, but his own physical 
weakness is such a reason, as also great expense involved in a 
journey necessary to enable him to ordain.9

Even for the conferring of tonsure it is the proper bishop to 
whom is reserved the respective ceremony or the issuing of dimis
sorial letters.10 The determination of the proper bishop for the 
conferring of tonsure is made, in the case of seculars, in canon 
956; in the case of religious, in canon 964, which determines also 
the proper bishop for the promotion to higher orders.

Those who, without lawful dimissorial letters, ordain candi
dates who are not their subjects are automatically suspended 
for a year from the conferring of orders, and the suspension 
is reserved to the Holy See; 11 the candidates thus ordained 
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are automatically suspended from the exercise of the order re
ceived.12

956. The proper bishop for the ordination of seculars. In the 
ordination of seculars, the proper bishop is that bishop only who 
is bishop of the diocese in which the candidate possesses a domi
cile, if it is the diocese also of his origin or, if not, provided that 
the candidate takes an oath of remaining permanently in it, ex
cept in the case of the ordination of a cleric already incardinated 
in the diocese by first tonsure, or of one who is destined to serve 
in another diocese in accordance with the rule of canon 969, § 2, 
or of a professed religious, whose case is regulated by canon 964, 
40.13

The domicile necessary to determine a proper bishop for ordi
nation need be only a diocesan domicile, not a domicile in a 
definite parish of the diocese. However, a quasi-domicile does 
not suffice for this purpose.14 A minor is restricted to the domicile 
of him to whose power he is subject.15 Consequently he should 
not be admitted to the oath of permanent residence until he has 
reached his majority.16

The oath need not be taken by clerics already incardinated in 
the diocese of the proper bishop, whether incardination has 
taken place by the reception of first tonsure, by the exchange of 
letters of incardination and excardination, or by the appointment 
to a residential benefice.17 It cannot be taken by religious since 
they are bound to move from diocese to diocese in accordance with 
the needs of their institutes.

12 Cf. can. 2374.
13 Can. 956. Cf. II Plen. Council of Baltimore, Acta, nos. 317 f. The norms there 

contained are in harmony with can. 956. However, the place of the origin of a 
neophyte is said to be, otherwise than in can. 90, the place of baptism.

14 For the nature of domicile and quasi-domicile, cf. our commentary on can. 
92, 93. The determination of one's place of origin is regulated in can. 90.

15 Cf. can. 93, § 1.
13 Cf. McBride, Incardination and Excardination of Seculars, The Catholic 

University of America Canon Law Studies, no. 145 (Washington, D.C.: The 
Catholic University of America Press, 1941), p. 333.

1T Cf. our commentary on can. 111-114; cf. McBride, ibid., pp. 340 f.
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Incardination in a diocese other than that of the proper bishop 
may occur when the latter confers first tonsure on a subject who 
has a domicile in his diocese, provided that there is an understand
ing to this effect prior to the conferring of tonsure. From that 
moment on, i.e., from the reception of first tonsure, the proper 
bishop of the cleric is he for whose diocese he was promoted to 
tonsure.18 In the absence of such an understanding, the proper 
bishop may give tonsure to a subject with the intention of excardi- 
nating him later.19 Until excardination occurs, the proper bishop 
remains in possession of his prerogative in relation to ordination 
and the issuance of dimissorial letters.

When the proper bishop promotes to tonsure a subject who is 
destined to serve in another diocese, whether this diocese is deter
mined or undetermined at the time of the reception of tonsure, 
the candidate does not take the oath of remaining permanently 
in the diocese in which he has his domicile. Obviously he does not 
intend to remain in it. However, in the case in which the diocese 
he was destined to serve is not determined at the time of the 
reception of tonsure, incardination must occur in accordance with 
canon 117, and this requires that the cleric take an oath before the 
incardinating bishop or his delegate to serve the diocese perma
nently.

A candidate for tonsure who has lost a former domicile and has 
not yet acquired another has no proper bishop. Of course, as soon 
as he decides to remain in a given diocese regardless of whether he 
is received as a cleric by its bishop, he acquires a diocesan domicile 
and accordingly also a proper bishop. An intention of remaining

18 This is apparent from the fact that the Code Commission responded affirma
tively (July 24, 1939) to the following two questions: An laicus, qui a proprio 
Episcopo ad primam tonsuram promotus sit in servitium alius determinatae 
dioecesis de consensu huius Episcopi, huic dioecesi incardinatus sit ad normam 
canonis i 11 § 2? 11. An Episcopus dioecesis, in cuius servitium laicus ad primam 
tonsuram a proprio Episcopo promotus fuerit, illi iure proprio et exclusivo ordines 
conferre aut litteras dimissorias dare valeat ad normam canonis 955, § 1, licet ipse 
in eadem dioecesi domicilium nondum acquisiverit? A AS, XXXI, 321; Bouscaren, 
op. cit., II, 52, 237 f. 10 Cf. can. 969, § 2.
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in the diocese only if he is received as a cleric is not sufficient to 
enable a candidate for tonsure to acquire a domicile. By an even 
stronger reason, the intention of serving in another diocese pre
vents the candidate for tonsure from having the intention neces
sary for the possession of a domicile, if not acquired previous to 
the intention to go elsewhere, in the diocese in which he may 
actually reside.20

If it is difficult for the candidate to acquire a domicile in the 
diocese he expects to serve, an Apostolic rescript may authorize a 
bishop other than a proper bishop to ordain him for the diocese to 
be served by him. The presence of the candidate for only a few 
hours in the diocese to be served suffices to give him a domicile 
and a proper bishop, if he has the proper intention.

957. Ordination rights of those who govern territories that 
are not dioceses. 1. A vicar apostolic and a prefect apostolic, as 
well as an abbot nullius or a prelate nullius, if he possesses the 
episcopal character, is considered, in reference to ordination, 
equivalent to a diocesan bishop.

2. If he does not possess the episcopal character, he is neverthe
less empowered, during the term he enjoys his office and within 
the territory subject to him, to confer first tonsure and the minor 
orders on his own secular subjects in accordance with the rule 
of canon 956, as well as on others who present dimissorial letters 
as required by law; beyond these limitations ordinations con
ferred by him are invalid.21 These provisions of canon 957 pro
vide a supplement to the rule of canon 956 for the ordination of 
candidates living in a territory which is not subject to a diocesan 
bishop. The rule of canon 956 is made wholly applicable to their 
case if the ecclesiastical head of the territory possesses episcopal 
consecration. If he does not possess this character, then it is made 
applicable only with limitations, restricting the power of the ec
clesiastical head of the territory to the conferring of first tonsure 
and minor orders, determining that it can be used only within

20 Cf. McBride, ibid., pp. 313 f., 348-55. 21 Can. 957, §§ 1, 2.
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the territory subject to him and during his term of office, and 
invalidating ordinations conferred beyond these restrictions. The 
restrictions do not limit him to the ordination of his own subjects 
but provide that candidates who are not his subjects must present 
dimissorial letters. In the absence of these dimissorial letters, his 
ordination of candidates not his subjects is invalid.22 But he may 
ordain religious who present proper dimissorial letters.

958-963. Dimissorial letters. Dimissorial letters may be de
fined as those through which a proper ordinary extends to another 
bishop the permission to ordain a subject of the former and 
presents to the latter a recommendation as to the candidate’s 
worthiness.23 To prevent fraud or mistake, they should be issued 
in writing.24 Since the issuing of dimissorial letters is an act of 
jurisdiction, it is invalid if performed by one who has been ad
judged excommunicated or suspended.25

958. 1. As long as they retain jurisdiction in the territory en
trusted to them, the following are empowered to issue dimissorial 
letters for the ordination of seculars:

i° The proper bishop after he has lawfully taken possession 
of his diocese in accordance with the rule of canon 334, § 3, even 
though he has not yet been consecrated; 2G

22 Cf. Coronata, op. cit., II, 35; Beste, op. cit., on can. 957.
23 Cf. Gasparri, De sacra ordinatione, no. 864. Gasparri (ibid., no. 885) indicates 

that the dimissorial letters should contain a complete summary of the candidate’s 
previous status, inclusive of those matters specified in can. 974, § 1, and that 
they should state the reason why they are issued, as well as the source of the 
authority of the one issuing them, unless these matters are obvious on the face 
of the letters themselves. He requires the signature of the chancellor, but not for 
the validity of the letters. At the end of Volume II, Gasparri sets forth forms for 
dimissorial letters. Beste (op. cit., on can. 966, § 1) provides brief forms for dimis
sorial letters issued to both seculars and religious. Religious superiors in issuing 
dimissorial letters are required to state in them that the candidate has been 
admitted to religious profession and that he is assigned to a house subject to the 
religious superior issuing the letters (cf. can. 995, § 1).

2* Coronata, op. cit., II, no. 36. 25 Cf. can. 2264 and 2284.
26 Can. 958, § 1, i°. The proper bishop is determined in accordance with the 

rule of can. 956 and 957, § 1. A metropolitan may issue dimissorial letters before he 
receives the pallium, though he would not be permitted to ordain before that time. 
Cf. Coronata, op. cit., II, no. 37; Beste, op. cit., on can. 958, § 1, i°.
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2° the vicar general, if he has a special mandate from the 
bishop;27

27 Can. 958, § i, 2°; for the nature of the special mandate, cf. our commentary
on can. 368, § 1.

2» Can. 958, § 1, 30; even for the reception of first tonsure, the vicar capitular 
is restricted by these limitations in issuing dimissorial letters. The chapter no 
longer possesses any rights in the matter of dimissorial letters. For the pre-Code 
law in this matter cf. Cone. Trident., sess. VII, de ref., c. 10; Schroeder, op. cit., 
P- 59-

20 Can. 958, § 1, 4*. The Code Commission replied (July 20, 1929) affirmatively 
to the question whether in virtue of can. 310, § 2, compared with can. 958, § 1, 
40, a pro-vicar apostolic within the year from the vacancy of the see can grant 
dimissorial letters. A AS, XXI (1929), 573; Bouscaren, The Canon Law Digest, I, 
462. The Sacred Consistorial Congregation replied, in answer to a proposed ques
tion, that the privileges heretofore granted to certain seminaries to ordain their 
students without dimissorial letters do not retain their effect after the promulga
tion of the Code, as the reasons for which diey were granted have ceased, 
without prejudice to the right of the College of the Sacred Congregation for 
the Propagation of the Faith and of other seminaries and colleges for the mis
sion which depend on that Sacred Congregation (resp. Nov. 6, 1920); AAS, XIII 
(1921), 259; Bouscaren, op. cit., I, 461.

*0 Can. 958, § 2. 81 Can. 959.

3° the vicar capitular [administrator], with the consent of the 
chapter [board of diocesan consul tors], when the see has been 
vacant for a year; within the year he may issue them only for a 
candidate who needs ordination to retain or receive a benefice or 
for one destined for some certain office which, on account of dioc
esan necessity, must be filled without delay;28

4° the vicar apostolic and the prefect apostolic, as well as the 
abbot nullius and the prelate nullius, even though they lack 
the episcopal character, and even for promotion to major or
ders.29

2. The vicar capitular [administrator] shall not issue dimis- 
sorial letters to those who were rejected by the bishop.30 However, 
his act in doing so would not be invalid if otherwise within the 
limits of § i, 3°, of this canon.

959. He who is empowered to issue dimissorial letters for the 
reception of orders, is also empowered to confer those orders him
self, if he possesses the necessary power of orders,  e.g., an exempt 31
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religious superior who possesses episcopal consecration can con
fer even major orders on his subjects.32

82 Cf. Beste, op. cit., on can. 959. This was the doctrine of Gasparri even prior
to the Code (De sacra ordinatione, nos. 865 and 918). It was opposed at that time
by Many (Praelectiones de sacra ordinatione [Paris, 1905], no. 161, 30 [hereafter
cited as De sacra ordinatione]). 83 Can. 960, §§ 1-3.

34 Can. 961. Previously the suburbicarian cardinal bishops could issue these let
ters only to the cardinal vicar of Rome. Cf. Coronata, op. cit., II, no. 38.

88 Cf. can. 957, § 2.

960. 1. Dimissorial letters shall not be granted until all the 
testimonial letters have been collected which are required by the 
rules of canons 993-1000.

2. If further testimonial letters are required, in accordance 
with the rule of canon 994, § 3, after dimissorial letters have been 
granted by the ordinary, the other bishop shall not proceed to 
ordination until he shall have received them.

3. But if the candidate shall have spent in the diocese of the 
ordaining bishop a period of time sufficient to have enabled him 
to contract an impediment according to the rule of the afore
said canon 994, the ordaining bishop shall himself directly collect 
the testimonials;  but he may do this through the chancellor or 
other delegate.

33

961. Dimissorial letters may be sent by the proper bishop, 
even by a suburbicarian cardinal bishop, to any bishop who is in 
communion with the Apostolic See, but not, without an apostolic 
indult, to a bishop of a rite different from that of the candidate.       
These letters may also be sent to vicars apostolic, prefects apos
tolic, abbots nullius, and prelates nullius, even though they lack 
the episcopal character, for promotion to first tonsure and minor 
orders.  In the body of the document it is not required that a 
particular bishop be named, but, if the commission is general, 
there should be inserted the limitation that the ordination can be 
conferred only by a bishop in communion with the Apostolic See.

82*84***88

38

962. On the receipt of lawful dimissorial letters, a bishop may 
lawfully ordain the subject of another, provided there is no
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ground for doubting the genuineness of the letters and provided 
that the rule of canon 994, § 3, is observed.30 Canon 994, § 3, re
quires additional testimonial letters if the candidate has resided in 
any diocese for a period of six months after the dimissorial letters 
were issued; or for a period of three months if he was a soldier. 
Even though lacking the episcopal character, the receipt of dimis
sorial letters authorizes vicars apostolic, prefects apostolic, abbots 
nullius, and prelates nullius to confer tonsure and minor orders 
on the subject of the one who issued them.

963. Dimissorial letters may be restricted or revoked by him 
who granted them or by his successor, but once granted they are 
not cancelled by the loss of the right to grant them on the part 
of the grantor,37 e.g., by his death, resignation, loss of office, or 
mere loss of jurisdiction. Even dimissorial letters granted by a 
vicar capitular [administrator] retain their effect after the new 
bishop has taken possession of the diocese until the latter restricts 
or revokes them.38 If limitations are imposed on the dimissorial 
letters, the validity of the letters themselves depends upon the ful
fillment of the conditions; if the letters become invalid because 
of failure to observe the limitations, ordination to tonsure or 
minor orders conferred by an extraordinary minister in virtue 
of them is, under the terms of canon 957, § 2, invalid.

964-967. The authority of religious superiors. In regard to 
the ordination of religious:

i° An abbot who is a regular and who has jurisdiction over 
an abbey, even though not over a territorial district withdrawn 
from diocesan jurisdiction [territory nullius], is empowered to 
confer first tonsure and minor orders, provided the candidate is 
his subject by reason of at least simple profession, and provided 
that he himself is a priest and that he has lawfully received bless-

88 Can. 962.
37 Can. 963. This specific provision is in harmony with the rule of can. 61 and 

207 (§ 1). Cf. our commentary on those canons.
38 Cf. Coronata, op. cit., II, no. 39.
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ing as an abbot. Ordination conferred by him beyond these 
limitations, in spite of any contrary privilege, is invalid, unless he 
possesses the episcopal character.30 The authorization contained 
in this concession is not enjoyed prior to the reception of the 
blessing from the bishop of the diocese in which the abbey is 
situated; 40 nor by titular abbots or abbots who have resigned. 
The extent of the authorization of coadjutor abbots must be 
determined from their letter of appointment.41

30 Can. 964, i°. The Council of Trent restricted the privilege of abbots, which 
after the twelfth century had come to be extended to non-religious who were 
their subjects; thereafter they could confer minor orders only on religious sub
jects. Cf. Many, De sacra ordinatione, nos. 50 f. Cf. Cone. Trident., sess. XXIII, 
de ref., c. 10; Schroeder, op. cit., pp. 170 f. Prior to the twelfth century, their 
privilege seems to have been restricted to the conferring of tonsure.

40 By a perpetual privilege conferred by Benedict XV, Benedictine abbots are 
authorized to receive the blessing from any bishop when the respective diocesan 
bishop gives his consent, when he is unable to impart the blessing, or when the 
see is vacant. Cf. decr. June 19, 1921 (AAS, XIII [1921], 416; Bouscaren, op. cit., 
I, 321 *•)•

41 Abbots who are presidents of congregations enjoy this concession only with
regard to the subjects of the monastery of which they are the governing heads. 
Bcste says that the abbot primate of the Benedictines enjoys it, in relation to the 
ordination of the subject of any monastery subordinated to him. Op. cit., on can. 
964, i°. 42 Can. 964, 2% 30.

43 Cf. Coronata, De sacramentis, II, nos. 42 f.

2° Exempt religious can be lawfully ordained by no bishop 
without the dimissorial letters of their proper major superior.

30 To those in simple vows as noted in canon 574, superiors 
can issue dimissorial letters for promotion only to tonsure and 
minor orders.42 These norms govern religious and their superiors 
of all institutes, clerical or lay, withdrawn from the jurisdiction 
of the local ordinary by common law or by indult, but they do not 
extend to novices; the latter would be governed by the norm of 
40 of this canon if their ordination were not forbidden by canon 
567, § 2. Privileges enjoyed prior to the Code, if they are con
trary to these norms, are revoked.43 Therefore, if a religious of 
such an institute who has made only temporary profession in ac-
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cordance with canon 574 is ready for promotion to major orders, 
he must await his perpetual profession, unless he obtains a special 
indult from the Holy See.

40 The ordination of all other members of a religious insti
tute is governed by the norm established for the ordination of 
seculars, and any indult granted superiors enabling them to issue 
dimissorial letters to those in temporary vows for the reception 
of major orders is hereby revoked.44 This norm governs religious 
and superiors of institutes not withdrawn from the jurisdiction 
of the local ordinary, as well as quasi-religious societies, unless 
they have obtained special privileges from the Holy See.45 The 
difference between the ordination of a religious belonging to an 
institute withdrawn from the jurisdiction of the local ordinary 
and that of a religious belonging to an institute not so withdrawn 
consists in this, that in the latter case dimissorial letters are not 
required by the ordinary of the diocese in which is located the 
religious house to which the religious is assigned, whereas in the 
former case, these letters are required by him. The reception of 
tonsure by a non-exempt religious ascribes him as a cleric to his 
institute; it does not incardinate him in the diocese of the local 
ordinary who was his proper bishop for ordination. This conclu
sion seems equally applicable to those who are similarly ascribed 
to quasi-religious societies.48 For the domicile of the members of 
both religious institutes and quasi-religious societies is the house 
to which they are assigned; it is a domicile that should be called 
a necessary one, but a personal domicile as contrasted with the 
dependent domicile of a wife or a minor.47 It is on the basis of 
this domicile that the local ordinary who is the proper bishop for 
their ordination is determined. On the other hand, by his con-

44 Can. 964,4°.
45 The Vincentians, among others, have obtained the privilege of sending their 

subjects to any bishop for ordination. Cf. Coronata, op. cit., II, no. 46. These 
privileges exempt them, as to the matters covered by them, from the jurisdiction 
of the local ordinary.

40 Cf. McBride, Incardination and Excardination of Seculars, p. 345.
47 Coronata, op. cit., II, no. 31; Institutiones, I, no. 128.

88



HOLY ORDERS can. 965

ferring of tonsure, he does not incardinate them into his diocese. 
Not all seculars ordained by their proper bishop are incardinated 
by their reception of first tonsure from him into his diocese, since 
he may ordain them for another diocese. When he gives first 
tonsure to members of a religious institute or a quasi-religious 
society, he ordains them for the respective community to which 
they belong.

The title on which members of quasi-religious societies are 
ordained is said not to be that of the common table (mensae com- 
munis), as it is in the case of members of religious congregations.48 
But neither can it be based on the service of a diocese, since the 
members are obliged in virtue of the bond uniting them to the 
society to serve in any diocese to which they are sent; and this 
clearly makes it impossible for them to take the oath of service 
required prior to the reception of major orders. Their title seems 
to be at least analogous to that of the common table, for there can 
be no doubt that it is the quasi-religious society that gives them 
their support. An indult might allow the use of the latter title.

48 Cf. Schafer, De religiosis, no. 604.
40 S. C. Rel., instr., Dec. 1, 1931, no. 15 (AAS, XXIV [1932], 74; Bouscaren, 

op. cit., I, 480).

Should the superiors of non-exempt religious institutes or 
quasi-religious societies obtain from the Holy See the privilege 
of issuing dimissorial letters, they are restricted in their right to 
issue them for the reception of major orders. By canon 964, 40, 
superiors of religious institutes are forbidden to issue them to 
their subjects in temporary vows. This prohibition is repeated 
in the Instruction of the Sacred Congregation of Religious of 
1931; this Instruction extends the prohibition to quasi-religious 
societies, forbidding the issuing of dimissorial letters by the supe
riors for the reception of major orders until the lapse of three 
full years from the time of the first reception of the novices into 
the society.40

965. The bishop to whom the religious superior is obliged to 
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send dimissorial letters is die bishop of the diocese in which is 
located the religious house to which the candidate is assigned,50 
or also, in relation to tonsure and minor orders, the following 
even though lacking the episcopal character: the vicar apostolic, 
the prefect apostolic, the abbot nullius, or the prefect nullius, 
if the religious house is located in territory subject to them.51

966. 1. The religious superior may send dimissorial letters to 
another bishop in only the following cases: if the diocesan bishop 
grants permission; if he is of rite different from that of the candi
date; if he is absent; if he is not prepared to ordain at the next 
lawful date in accordance with canon 1006, § 2; and finally if the 
diocese is vacant and he who is in charge does not possess the epis
copal character.

2. In every case the ordaining bishop must be informed of the 
existence of one of these reasons by authentic report of the re
leasing bishop’s curia.52 Even before the Code these exceptional 
cases were similarly recognized. If the bishop is prepared to have 
general ordinations on the nearest of the legitimate dates (i.e., 
the Ember Saturdays or the Saturday preceding Passion Sunday 
or Holy Saturday), the superior cannot object that he refuses to 
ordain at a time permitted by an indult enjoyed by the religious. 
But if the bishop is absent from the diocese and is prepared to 
ordain on the nearest of those dates, not in person or through his 
coadjutor or auxiliary, but through another bishop, the religious 
superior may consider the case an exceptional one as listed in

60 Can. 965.
81 Only after the Council of Agde (507) (Mansi, VIII, 329) was the bishop 

obliged to have the consent of the abbot for the ordination of the latter’s sub
jects; cf. Many, op, cit., no. 156. The first concession of the privilege by which 
regular superiors were authorized to present their subjects to any bishop was 
made by Clement IV (1265-68) in favor of the Franciscans. This privilege, en
joyed by all institutes of regulars by the time of the Council of Trent, was revoked 
by the Council of Trent; cf. Cone. Trident., sess. XXIII, de ref., c. 10; Schroeder, 
op. cit., pp. 170 f. Cf. Benedict XIV, const. Impositi, Feb. 27, 1747, § 2 (Fontes, no. 
376). Institutes which have received this privilege by direct concession after the 
Council of Trent still possess it; cf. Coronata, op. cit., II, no. 44.

82 Can. 966, §§ 1, 2.
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canon 966. The place at which the general ordinations are to be 
held is irrelevant, provided it is within the diocese; and the 
bishop’s refusal to ordain the subjects of the superior is not an 
exceptional case within the list of this canon.53

Sufficient attestation of the verification of one of these cases 
is required for the validity of the superior’s dimissorial letters. 
An authentic letter signed even by the bishop’s secretary would 
be adequate.

In the case in which the bishop grants permission, he can re
strict the issuance of the dimissorial letters so that they can be 
issued only to a determined bishop. To grant this permission he 
needs no justifying reason, and he is not obliged to express any 
reason in the granting of the concession.54

967. Religious superiors shall guard against infringing on the 
diocesan bishop’s right by sending their subject to another reli
gious house, or by deliberately postponing the issuance of dimis
sorial letters to a time when the bishop will be out of the diocese 
or will be unprepared to confer orders.  A religious superior who 
violates the law by sending his subject to another bishop for 
ordination is automatically suspended for a month from the 
celebration of Mass.  The bishop who cooperates in this violation 
by accepting the dimissorials is suspended for a year from con
ferring orders.

55

56

57

CHAPTER 11

The Subject of Sacred Ordination

Canons 968-991

Division. This chapter proposes five general canons as an in
troduction to the two articles into which it is divided, which deal 
respectively with the qualities required in the subject of holy

58 C£. Coronata, op. cit., II, no. 45. 54 Cf. Coronata, loc. cit.
65 Can. 967. 56 Cf. can. 2410.
67 Cf. can. 2373, 40.
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orders and with the disqualifications known as irregularities and 
impediments. Of the five introductory canons, the first (can. 968) 
states in a general way the qualities required for valid and for 
licit ordination; the second (can. 969) states the extrinsic re
quirement of the need of the Church as prerequisite for ordina
tion; the third (can. 970) authorizes superiors to forbid the 
promotion of candidates even for reasons known only to them
selves; the fourth (can. 971) prohibits the coercing of candidates 
in the reception of orders; and the last (can. 972) lays down 
norms for the preparatory training of candidates for orders.

Preliminary concepts. A vocation to the clerical state is an act 
of divine Providence by which a man is called to it and given the 
qualities and the means necessary or useful for the proper dis
charge of its obligations. Only in a rare case would it be an im
perative vocation; consequently in the ordinary case, it does not 
impose an obligation under pain of sin. Though the Roman 
Pontiff could compel a man to accept orders, he could not impose 
on him under such circumstances the obligations attached by law 
to the major orders.1

It is the common teaching of canonists and theologians that a 
divine vocation is required for the promotion to orders, but not 
an extraordinary vocation. The ordinary vocation consists in this, 
that the candidate is qualified and is moved by a proper intention. 
This internal fitness does not give the candidate a right to ordina
tion, but the canonical vocation rests with the bishop, whose 
judgment determines whether the candidate is to be admitted to 
the clerical state or not.2

1 Cf. Coronata, op. cit., II, no. 54, p. 68, note 1; Cappello, De sacra ordinatione, 
no. 385. Cappello states that the vocation to the clerical state imposes an obliga
tion under pain of venial sin; ibid., no. 379.

2Cf. Comm. Card., June 20, 1912 (AAS, IV, 485); Coronata, op. cit., II, nos. 
48-52.

92



HOLY ORDERS can. 969

INTRODUCTION

Canons 968-972

968. General requisites. 1. Only a baptized male has the ca
pacity for valid sacred ordination; only he is licitly promoted to 
sacred ordination who, in the judgment of his proper ordinary, 
is endowed with the qualities required by the sacred canons and 
who is not disqualified by any irregularity or other impediment.

2. They are not allowed to exercise the orders received who 
are disqualified by an irregularity or other impediment, even 
though it shall have arisen after ordination and without fault.  
The two invalidating disqualifications arising from the subject 
himself are thus stated to be lack of baptism of water and the 
lack of the male sex. Ecclesiastical tradition, interpreting the di
vine law, is witness that the latter excludes women from the diac- 
onate and the higher orders; as to the lower orders, the incapacity 
of women arises from ecclesiastical law.  Of course, in an adult 
candidate a proper intention is also required for the validity of 
ordination?

8

4

969. Numerical limitation. 1. No secular person shall be or
dained unless, in the judgment of his proper bishop, he is neces
sary or useful for the churches of the diocese.

2. But the proper bishop is not forbidden to ordain his sub
ject even when the latter is destined for the future service of an
other diocese after lawful excardination and incardination? 
Religious are not subject to this prohibition.7

« Can. 968, §§1,2. 4 Cf. Coronata, op, cit,, II, no. 56.
B Cf. Coronata, op. cit., II, no. 57; Cappello, De sacra ordinatione, no. 357.
0 Can. 969, §§1,2. The Council of Trent enacted a precept which was the sub

stantial counterpart of § 1 of this canon; sess. XXIII, de ref., c. 16; Schroeder, 
op. cit., pp. 173 f. This prohibition the Council imposed even in the case of those 
who were ordained on the title of their patrimony or of a pension; sess. XXI, 
de ref. c. 2; Schroeder, op. cit., pp. 136 f.

7 Thus Coronata (op. cit., II, no. 59) and Augustine (op. cit., IV, on can. 969, § 1); 
contra Vermeersch-Creusen (op. cit., II, no. 244). Coronata says that, even admit-

93



can. 970 THE SACRED CANONS

970. Qualitative limitation. The proper bishop or the major 
religious superior is empowered to forbid for any canonical cause, 
even an occult one and without formal judicial process, promo
tion to orders to clerics subject to him, but the latter have the right 
of recourse to the Holy See, or, in the case of religious whom a 
provincial superior has thus impeded, to the superior general.  
The lack of positive knowledge concerning the candidate’s worthi
ness is a sufficient canonical reason to justify the prohibitory ac
tion of the respective superior.  The authorization extended to all 
major superiors to act in this matter is a provision introduced by 
the Code, since the antecedent legislation enacted by the Council 
of Trent conferred it only on religious superiors who were ordi
naries.

8

9

10
971. Prohibition of compulsion. It is an unspeakable offense 

for anyone to coerce another into entering or to prevent his enter
ing the clerical state, no matter what the reason or the method.  
The reception of orders by one under physical coercion is invalid; 
by one under moral coercion, unlawful. Moral coercion in rela
tion to orders cannot be just, no matter what the reason or the 
method that is sought to justify it. No person, no matter what his 
relation to the candidate, is warranted in exercising it, and anyone 
who attempts it is subject to an unreserved automatic excom
munication.  Anyone who has received major orders as the result 
of such coercion, upon proof of it and proof of his failure to ratify 
his reception of orders in accordance with canons 1993-98, can 
be reduced to the lay state, free of the obligations attaching to 

11

12

ting the view o£ the latter, there is not readily apparent a case in which a religious 
would not prove useful. • Can. 970.

9 Cf. our commentary on can. 973, § 3. Cf. can. 2222, § 2.
10 Sess. XIV, de ref., c. 1; Schroeder, op. cit., p. 106. As early as the twelfth cen

tury Lucius III (1181-85) had replied that religious whose promotion to orders 
had been prevented by their superiors should acquiesce in the judgment of the 
latter, inasmuch as the superiors might be moved in adopting this attitude by 
knowledge possessed under the seal of a committed (commissum) secret; cf. c.5, 
X, de temporibus ordinationum et qualitate ordinandorum, I, 11.

11 Can. 971. 12 Cf. can. 2352.
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major orders.13 To preclude the presence of coercion, the candi
date for every one of the major orders is required to take an oath 
guaranteeing his freedom.14

972. Requisite supervised and systematic training. 1. Care is 
to be taken that they who aspire to sacred orders should, at a very 
early age, be admitted to a seminary, but all are obliged to reside 
there at least during the entire course of theology, unless the 
ordinary, whose conscience is hereby charged with the responsi
bility, shall have issued a dispensation in a particular case and for 
a grave reason.

2. Aspirants to orders who lawfully reside outside a seminary, 
shall be entrusted to a pious and worthy priest who will watch 
over them and train them in piety.16 This provision requiring 
residence in the seminary during the entire course of theology is 
the first general law to state the obligation so explicitly, though 
the Council of Trent did require the establishment of semi
naries, employing language very similar to that of canon 1354,16 
and setting a minimum age of twelve years for the admission of 
students. No minimum age is stated in the canon under discus
sion.

The obligation affecting the course of theology requires not 
merely study in a seminary but actual residence, and the obliga
tion is a grave one. It seems not to extend explicitly to vacation 
periods, but it is clearly the intention of the legislator that these 
periods should not be prolonged. Indeed, the wish of the Holy See 
is that if vacation periods are rather extended, they should be

18 Cf. our commentary on can. 214.
14 Cf. S. C. de Sacramentis, instr. Dec. 27, 1930 (AAS, XXIII [1931], 120). The 

formula of the oath is the following: “I, the undersigned . . . testify under oath 
that in the reception of this sacred order I am not under the influence of any 
duress or coercion and that I am not acting under any compulsion of fear, but 
that I am seeking it of my own free choice and that I desire it with the full free
dom of my will, because I have realized and I feel that I have been called by 
God. . . .” 16 Can. 972, §§ 1, 2.

10 Sess. XXIII, de ref., c. 18; Schroeder, op. cit., pp. 175-79. Cf. II Plen. Council 
of Baltimore, Acta, nos. 171-76; III Plen. Council of Baltimore, Acta, no. 137.
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spent in a rural environment under the direction of seminary 
authority.17

When the reason for which the ordinary granted a dispensa
tion permitting the candidate to reside outside the seminary has 
ceased, the latter is obliged to take up his residence in the semi
nary.

All candidates for orders, even those not studying theology, 
when residing outside a seminary, are to be entrusted to a con
scientious priest for guidance as required by § 2 of this canon.

article 1

The Requisites in the Subject of Sacred Ordination 

Canons 973-982

Division. The first article of the chapter treating of the sub
ject of sacred ordination deals with the positive aspect of his 
qualifications; the second article treats of the negative aspect, i.e., 
the disqualifications. The first canon of the first article (can. 973) 
lays down general norms affecting the candidate’s qualifications, 
stressing the need of his intention to receive the order of priest
hood; a detailed list of the qualifications is enumerated in canon 
974; and the remaining canons deal with the respective items of 
this list: canon 975, with the required age; canon 976, with the 
knowledge demanded; canon 977, with the clerical rank required 
for promotion to higher orders; canon 978, with the experience 
demanded in the exercise of orders previously received; and can
ons 979-82, with the guaranty of adequate means of support for 
the cleric (his title of ordination), the last of these treating of the 
guaranty in the case of religious, the others dealing with the 
guaranty in the case of secular candidates.

973. Priesthood as the required goal. 1. First tonsure and or
ders are to be conferred only on those who seriously intend to go

17 Cf. Coronata, op. cit., II, no. 67.
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on to the reception of priesthood and who will be, it is safe to 
suppose, worthy priests.1 This is the first time that an express 
general law has required, for the reception of orders, the serious 
intention on the part of the candidate of going on to the priest
hood. The obligation imposed is a grave one.

2. However, an ordained cleric who refuses to receive higher 
orders cannot be compelled by a bishop to receive them or be for
bidden to exercise the orders received, unless he labors under a 
canonical disqualification or unless some other serious reason, in 
the judgment of the bishop, is in the way.2 Thus the law makes 
provision for the possibility of a change of intention on the part 
of the cleric already ordained.

3. A bishop shall confer sacred orders on no one unless on the 
basis of positive proofs he is morally certain of the latter’s worthi
ness; otherwise he is not only guilty of a very grave sin, but also 
he assumes the risk of sharing in another’s sins.3 To promote the 
observance of this law, the Sacred Congregation of the Sacra
ments issued an instruction on December 27, 1930,4 specifying 
definite procedures enabling the bishop to acquire the positive 
evidence on which he could become morally certain of the 
candidate’s worthiness. These procedures may be divided into 
those which should precede the reception of tonsure and minor 
orders and those which should precede the reception of sacred 
orders.

Prior to the reception of tonsure and minor orders the follow
ing norms are to be observed: (1) at least two months in advance 
the candidate must present to the rector of the seminary a peti
tion written in his own hand and signed by him, stating that he

1 Can. 973, § 1. 2 can. gy^ § 2. Cf. can. 2222, § 2.
8 Can. 973, § 3.

A AS, XXIII (1931), 120; Bouscaren, op. cit., I, 463-73. Cf. can. 1993; S. C. de 
Sacramentis, dccr. June 9, 1931 (AAS, XXIII, 457; Bouscaren, op. cit., I, 812-32).

reserved circular letter to local ordinaries (S. C. de Sacramentis, Dec. 27, 1955) 
emphasizes the examination of candidates that is to be made before their pro
motion to orders. For the text of this extremely important instruction, see 
Bouscaren, op. cit., IV, 303-16.
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asks for ordination of his own free will; (2) on receiving this 
petition from the rector, the bishop returns it to the latter, with 
authority to investigate in his name and authority the fitness and 
the qualifications of the candidate during the time that the latter 
has been in the seminary, but the bishop may delegate this author
ity to another rather than the rector; (3) the rector shall then 
carefully gather information respecting the candidate from the 
prefects and professors, consulting them both individually and 
collectively upon the signs of vocation in the candidate, such as 
his piety, modesty, chastity, moral character, diligence in study, 
and inclination to the functions of the liturgy; if the members 
of the board of discipline in diocesan seminaries are acquainted 
with the candidate, pertinent information is to be sought also 
from them; the rector then reports to the bishop the result of his 
investigation, adding his own judgment as to the candidate’s char
acter and disposition, and his judgment is entitled to serious con
sideration; (4) the bishop shall then consult the rector of the 
seminary on the sincerity of the candidate’s faith and require the 
pastor of the candidate and of the latter’s family, or some other 
pastor or priest in the neighborhood if the candidate’s pastor is 
related to him by blood or by marriage, to investigate carefully 
the signs of the candidate’s vocation and his past and present way 
of life, his conduct during vacation periods, his proclivity to levity 
or worldliness, his reputation and that of his parents, the eco
nomic circumstances of the family, the danger that they are urging 
the candidate to seek orders for the sake of gain or for any other 
reason, and the possibility that the candidate has inherited evil 
moral traits; (5) the bishop shall also, if he deems it advisable, 
consult other persons of outstanding integrity, even secular per
sons, if they can furnish special information regarding the candi
date, especially if any doubt of the fitness of the candidate is 
found; (6) the candidate is to be given a thorough examination 
by the bishop or, if the bishop is prevented from giving it, by 
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the vicar general, or the rector of the seminary with proper delega
tion, or the disciplinary board of the seminary; this examination 
concerns the attitude of the candidate to his reception of orders: 
his understanding of the obligations attaching to them and his 
motives for desiring them, as well as his full freedom in seeking 
them; the bishop is advised to read to the candidate and to explain 
the words of the Roman Pontifical which warn the candidate to 
weigh seriously the obligations he is about to assume; he is ex
horted to urge the candidate in a paternal manner to open his 
mind to him with candor and confidence and to assure him that 
he will willingly help him to enjoy his liberty, even to the ex
tent of enabling him to find an occupation more suited to his 
character; (7) if there is evidence of coercion, the bishop is in
structed to persuade the candidate to give up the idea of the priest
hood or, in a proper case, to warn those guilty of coercion of the 
unreserved automatic excommunication incurred by those who 
sin in this way.

Prior to the reception of the subdiaconate, a further investiga
tion of the candidate’s fitness is required to be made in accord
ance with the method just outlined, though it is not necessary to 
go over ground already covered unless there arises just reason to 
suppose that any portion of the information obtained is false. 
After proper investigation has been made, the candidate must 
make a statement, written in his own hand and confirmed by oath, 
that he seeks subdeaconship of his own free will and that he fully 
understands the obligations attaching to it. He must make a 
similar statement under oath prior to the promotion to deacon
ship and priesthood. Investigation of a candidate for deaconship 
or priesthood is required only if circumstances have arisen after 
the preceding investigation that justify doubt as to the candidate’s 
motives or fitness. If the bishop knows with certainty that a candi
date for promotion to deaconship or the priesthood has no voca
tion, he shall have recourse to the Holy See and provide a full ex-
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planation of the case, with a statement of the reasons for his 
action.5

6 The form of the petition for the reception of tonsure and minor orders is the 
following.

Ego, infrascriptus....................... , alumnus Seminarii..................................... in
.................   annum......................... curriculi theologici frequentans, cum ma
tura deliberatione ac sincera fide me esse ad statum sacerdotalem vocatum existi
mem, ad ordines accedere cupio atque hisce praesentibus ab Exciho Antistite meo, 
dioecesis.........................Ordinario,. admissionem ad............................humillime
postulo.

Firme declaro, me cuncta, quae ad naturam et obligationes status clericalis, 
ac praesertim ad legem caelibatus sacris ordinibus adnexam, pertinent, plane 
perspecta habere; volo pariter et constituo omnia et singula eiusdem status onera 
suscipere, eaque etiam propono ac spondeo, ope divinae gratiae, integre con- 
stanterque servare toto tempore vitae meae.

Testificor, me propositum habere ascendendi ad omnes ordines, nec vero im
portunis aliorum precibus, suasionibus, obtestationibus vel pollicitationibus pres
sum aut allectum ad sacram militiam impelli, sed libera omnino ac spontanea 
voluntate, semotis minis, metu, vi vel coactione, sacram ordinationem expetere.

Quibus precibus ut qua Episcopus meus proprius benigne annuere velis, 
reverenti atque obsequenti animo supplico,

Excellentiae Tuae Revmae,
Servus humillimus, 

Datum die...................mensis..........................anni ...

Orator
Petitionem praemissam mihi tempore et loco, uti supra, fuisse oblatam testor.

Rector.
The form for the declaration of the candidate for subdeaconship, deaconship, 

and the priesthood is the following. It is to be confirmed by oath before the 
ordinary.

Ego subsignatus ........................  cum petitionem Episcopo exhibuerim pro
recipiendo subdiaconatus (seu diaconatus vel presbyteratus) Ordine, sacra instante 
Ordinatione, ac diligenter re perpensa coram Deo, iuramento interposito, testificor 
in primis, nulla me coactione seu vi, nec ullo impelli timore in recipiendo eodem 
sacro Ordine, sed ipsum sponte exoptare, ac plena liberaque voluntate eumdem 
velle, cum experiar ac sentiam a Deo me esse revera vocatum.

Fateor mihi plene esse cognita cuncta onera caeteraque ex eodem sacro Ordine 
dimanantia, quae sponte suscipere volo ac propono, eaque toto meae vitae cur
riculo, Deo opitulante, diligentissime servare constituo.

Praecipue quae caelibatus lex importet clare me percipere ostendo, eamque 
libenter explere atque integre servare usque ad extremum, Deo adiutore, firmiter 
statuo.

Denique sincera fide spondeo iugiter me fore, ad normam ss. Canonum, ob
temperaturum obsequentissime iis omnibus, quae mei praecipient Praepositi,
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In the written report which the pastor is asked to make, he shall 
state his mind on these points.

1. Is the candidate faithful and devout in the performance of 
works of piety, e.g., in his meditations, in hearing Mass, in visiting 
the Blessed Sacrament, and in reciting the rosary of the Blessed 
Virgin?

2. Does he go to confession and receive Holy Communion 
often and devoutly?

3. Does he fulfill his ministry in sacred functions with diligence 
and piety?

4. Does he devote himself to teaching Christian doctrine in 
accordance with his assignment outside the seminary? [Before 
a candidate is advanced to other sacred orders, if he has not been 
assigned this task, it should be assigned him.]

5. Does he manifest a desire and an initiative in promoting the 
worship of God and the care of souls and does he show a taste for 
the exercise of divine functions?

6. What are his favorite studies and with what intensity does 
he devote himself to them?

7. Is he addicted to the reading of secular books and papers 
promoting hatred of the faith or contrary to good morals?

8. During the summer vacation did he and does he wear the 
clerical garb outside the seminary?

9. During the vacation period did he associate closely with any 
persons of either sex whose reputation is not good, or with any 
persons of the opposite sex of good reputation but in such a way

et Ecclesiae disciplina exiget, paratum virtutum exempla praebere sive opere sive 
sermone, adeo ut de tanti officii susceptione remunerari a Deo merear.

Sic spondeo, sic voveo, sic iuro, sic me Deus adiuvet et haec Sancta Dei Evangelia, 
quae manibus meis tango.

Datum ex Seminario............................................................
Die..............mensis..............................anni
Coram Domino testor, declarationem praemissam cum adiuncto iuramento ante 

me, loco ac tempore indicato, rite fuisse praestitam.

Rector, Delegatus Episcopi.
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as to cause scandal or wonder; and did he frequent places that are 
not above suspicion?

10. Does he show himself respectable and upright in his 
speech?

11. Did he give any occasion for criticism in reference to morals 
or the doctrine and the precepts of the Church?

12. How does he act in the company of boys, girls, and other 
persons of the other sex?

13. Does he show a great inclination to the comforts of life, to 
wine or liquor, or to worldly pleasures?

14. Is he charitable, humble, and obedient to his superiors?
15. What do the people think of his vocation?
16. Is there any strain of weakness in his family, especially as 

regards soundness of mind or good morals, which might be heredi
tary?

17. Are his parents, or is any other member of the family, 
urging him to embrace the priesthood? 0

In reference to religious who are candidates for orders, the 
Sacred Congregation of Religious issued, on December 1, 1931, 
an instruction similar to that issued a year earlier in reference to 
secular candidates by the Sacred Congregation of the Sacra
ments.7 According to this instruction, novices are required prior

6 When the persons are able to furnish information which the bishop thinks 
he should investigate, their testimony should take the form of answers to the 
following questions.

1. Has the candidate conducted himself in a dignified, serious, and discreet 
manner, and does he now so conduct himself, in church and in his relations with 
o tliers?

2. Is there any doubt regarding his vocation to sacred orders, and why?
3. Are his parents, or is any other member of the family, urging him to receive 

sacred orders?
4. Is he on intimate terms with anyone who is open to suspicion in the matter 

of faith or morals?
5. What is the common opinion, especially among persons whose judgment is 

most entitled to consideration, as regards his moral and religious conduct, and 
his vocation to the priesthood?

7 S. C. Rel., instr. Dec. 1, 1931 (AAS, XXIV [1932], 74; Bouscaren, op. cit., 
1.473-82).
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to temporary profession, which is to precede the reception of first 
tonsure, to address a petition in writing to their superior, in 
which they shall expressly state their vocation to the religious and 
the clerical state and announce their firm resolve to give them
selves forever to service in the ranks of the clergy in the religious 
life. This petition and declaration is to be preserved in the 
archives of the religious institute. The investigation is to be made 
by the religious superiors in a manner similar to that provided for 
the bishop; the spiritual prefect’s opinion is held to be of special 
importance. The results of the investigation, and the fact that it 
was made, are also to be recorded in the archives of the institute. 
An interview with the several candidates is to be conducted by the 
superior or his delegate, in the same manner as the interview be
tween the bishop and the individual secular candidates. Prior 
to the reception of the subdiaconate, a new investigation is re
quired. In making it, superiors are required to inspect the docu
ments relating to the former inquiry and to compare the results 
of the new investigation with those of the former one. Before the 
reception of deaconship and the priesthood, superiors are re
quired to ascertain whether anything has occurred since the 
previous investigation that might cast doubt on the candidate’s 
vocation to the priesthood. If the doubt persists, the matter is to 
be referred to the Sacred Congregation. Before the reception of 
the subdiaconate or profession of solemn vows, the candidate is 
obliged to make a declaration under oath of his freedom, and of 
his understanding of the obligations attached to sacred orders.8

8 The form for the petition to be signed by the novice before temporary pro
fession may be the following.

Ego infrascriptus novitius ex Abbatia ............... anno novitiatus mei iam
ad exitum vergente, cum matura deliberatione ac sincero animo me esse ad 
statum monastico-clericalem vocatum existimem, ad vota religiosa et, tempore 
suo, ordines accedere cupio atque hisce praesentibus a Revmo ...........................
Abbate hodierno praedicti monasterii ............, admissionem ad professionem
monasticam et ad militiam clericalem in statu regulari, tempore debito, humillime 
exopto.

Fateor et declaro, me cuncta, quae ad naturam et obligationem status religioso- 
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sacerdotalis, ac praesertim ad legem caelibatus votis solemnibus ordinibusque 
sacris adnexam, pertineant, plane perspecta habere; volo pariter et constituo 
omnia et singula eiusdem duplicis status onera suscipere eaque etiam propono 
ac spondeo, ope divinae gratiae, integre constanterque servare toto tempore vitae 
meae.

Testificor, me propositum habere ascendendi ad omnes ordines nec vero im
portunis aliorum precibus, suasionibus, obtestationibus vel pollicitationibus pres
sum aut allectum ad vitam religiosam aut sacram militiam clericalem impelli, sed 
libera prorus ac spontanea voluntate, semotis minis, metu, vi vel coactione, nuncu
pationem votorum et sacram ordinationem expetere.

Quibus precibus ut ii, ad quos id pertinet, benigne annuere velint, reverenti 
atque obsequenti animo supplico.

Datum die.............. mensis................................ anni..........................

Novitius.
Praecedentem petitionem mihi tempore et loco, uti supra, fuisse oblatam testor.

Abbas, Delegatus Abbatis
Praemissam petitionem et testationem mecum iterum intuitu instantis profes

sionis sollemnis ac susceptionis ordinum maiorum retractans, coram Deo denuo 
obtestor, me adhuc in eadem mentis dispositione persistere atque ad vota sollemnia 
nuncupanda et ad subdiaconatum recipiendum moveri.

Datum ex Abbatia.................
Die.................. mensis.............................anni.................

Candidatus
Haec declaratio die, mense, anno ac loco suprascripto coram me facta est.

Abbas, Delegatus Abbatis

This form has been adapted from Beste, as was the form of petition of the 
secular candidate’s requesting tonsure and orders. Introductio in Codicem, on can. 
973. § 3-

The instruction of the Sacred Congregation of Religious requires religious 
who are about to receive subdeaconship or take solemn vows to make the following 
declaration under oath, taken in the presence of the superior.

Ego subsignatus........................................... , alumnus ordinis (vel congregationis)
............................................  cum petitionem superioribus exhibuerim pro recipiendo 
subdiaconatus ordine, diligenter re perpensa coram Deo, iuramento interposito, 
testificor:

1. Nulla me coactione, seu vi, aut nullo impelli timore in recipiendo eodem 
sacro ordine, sed ipsum sponte exoptare, ac plena liberaque voluntate eumdem 
cum adnexis oneribus amplecti velle.

2. Fateor mihi plene esse cognita cuncta onera ex eodem sacro ordine di
manantia, quae sponte amplector, ac Deo opitulante propono me toto vitae cur
riculo diligenter servare.

3. Quae castitatis voto ac caelibatus lege praecipiuntur, clare me percipere
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974. Enumeration of specific requisites. 1. That one may be 
lawfully ordained, the following requisites are necessary:

10 the reception of confirmation;
2° morals becoming the order to be received;
30 the required canonical age;
40 adequate knowledge;
50 the reception of the orders lower in rank;
6° the observance of the required interval between the orders;
70 a canonical tide, in the case of major orders.
2. In reference to episcopal consecration, the provision of 

canon 331 is to be observed.0
Canon 974 presumes the existence of a divine vocation and the 

state of grace. The state of grace is clearly required not only when 
Holy Communion is received by the candidate in connection with 
ordination but also in virtue of the fact that a sacrament of the 
living is also received through ordination to deaconship and 
priesthood. One who received either of these orders, or episcopal 
consecration, in the state of grave sin would therefore commit 
a twofold sacrilege because of the two sacraments of the living 
sacrilegiously received. But the mere reception of tonsure in the 
state of mortal sin is also held to be a sin, but only a venial sin, 
unless the act would involve a grave violation of law.
testor, eaquc integre servare usque ad extremum vitae, Deo adiuvante, firmiter 
statuo.

4. Denique sincera fide spondeo iugiter me fore, ad normam sacrorum canonum, 
obsequentissime obtemperaturum iis omnibus quae mihi a praepositis, iuxta Ec
clesiae disciplinam, praecipientur, paratus virtutum exempla, tum opere, cum 
sermone, aliis praebere, adeo ut tanti officii susceptione retributionem a Deo 
promissam accipere merear.

Sic testor ac iuro, super haec Sancta Dei Evangelia, quae manu mea tango.
Datum ex..............
Die................. mensis...........................anni................

Candidatus
Testor coram Domino, testationem praemissam cum adnexo juramento ante 

me, loco ac tempore indicato, rite fuisse elatam.

Abbas, Delegatus Abbatis
® Can. 974, §§ 1, 2.
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The lack of the character impressed by the sacrament of con
firmation does not constitute an irregularity, but one who was 
ordained without it would be unable to exercise his orders until 
he was confirmed.10

975* Age requisite for major orders. Subdeaconship shall not 
be conferred before the completion of the twenty-first year; dea
conship, not before the completion of the twenty-second year; 
priesthood, not before the completion of the twenty-fourth year.11 
The ages thus specified for the various orders correspond with 
those required by the Council of Trent.12 The lack of the requisite 
age is not an irregularity, but one ordained without it is auto
matically suspended from the exercise of the order received.13 
In virtue of quinquennial faculties received from the Sacred Con
gregation of Religious, local ordinaries in the United States are 
authorized to dispense even exempt religious from the requisite 
age for the reception of priesthood, but not beyond sixteen 
months.14

976. Requisite course of studies. 1. No one, secular or reli
gious, shall be promoted to first tonsure before the beginning of 
his course in theology,15 which presupposes two years of the study 
of philosophy with its cognate branches.10

2. Besides the requirement of canon 975, subdeaconship shall 
not be conferred until the third year of the theological course

10 Cf. Coronata, op. cit., II, no. 71. 11 Can. 975.
12 Sess. XXIII, de ref., c. 12; Schroeder, op. cit., pp. 171 f. The same Council 

prevented the conferring of tonsure before completion of the seventh year; 
sess. XXIII, de ref., c.4; Schroeder, op. cit., p. 167 This was the general law be
fore the Code; indeed, it is found also in the Liber Sextus; cf. c.4, de temporibus 
ordinationum et qualitate ordinandorum, I, 9, in VI°. In the very early ages of 
the Church minor orders were sometimes conferred on infants.

13 Cf. can. 2374. The reception of a higher order is also thus prevented.
14 Cf. Bouscaren, op. cit., II, 36.
15 Can. 976, § 1. Thus is determined indirectly an age limit for the reception 

of first tonsure. The pre-Code law, dating to the Council of Trent, required only 
that the candidate for first tonsure should know the rudiments of faith and be 
able to read and write; sess. XXIII, de ref., cc.4, 5; Schroeder, op. cit., pp. 167!. 
The authors required a knowledge of Latin for promotion to minor orders.

1« Cf. can. 1365, § 1.
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approaches its end; deaconship, until the beginning of the fourth 
year; priesthood, until after the middle of the fourth year.17 In 
determining the point of time at which major orders may be con
ferred under the Code, the scholastic year must be used as a basis. 
A scholastic year must be held to consist of nine months.18 There
fore the whole course of theology should consist of thirty-six 
months, exclusive of three vacation periods of three months each. 
During the latter periods it is not permitted to hold lectures with 
a view to abbreviating the total time period of the regular scholas
tic year. Nor may this be done by multiplying the number of 
lectures given within the period of the regular scholastic year. 
Therefore, including the months of vacation, the total time 
period for the course in theology is forty-five months.19 Clearly 
ordination to the priesthood at Christmas of the fourth year of the 
theological course is not allowed. It should not occur until after 
the end of the first semester. In any event, the student ordained 
to the priesthood must finish the fourth year of his studies in 
theology. This provision is also understood to be included in any 
dispensation granted by the Holy See for anticipated ordination 
in derogation of canon 976.20

3. The course in theology must not be made privately but in 
schools specifically established to teach it in accordance with the 
curriculum provided in canon 1365.21 Theological studies must 
be macle, therefore, not only in a properly established school but 
also under the assiduous and duly scheduled direction of qualified 
instructors. A notable interruption would require the repetition

17 Can. 976, § 2. Before the Code, it was left to particular law to determine 
the preparation required for the reception of major orders. The III Plenary 
Council of Baltimore required six years of study for promotion to the priesthood, 
implicitly demanding that these studies be made in a major seminary: two years 
of philosophical studies and four years of theological studies. Acta, no. 166.

18 Cf. S. C. Consist., Mar. 24, 1911, ad 1 (Fontes, no. 2081).
10 Cf. S. C. de Religiosis, declar. Sept. 7, 1909, ad I, III; May 31, 1910, ad 1-3 

(Fontes, nos. 4397, 4402).
20 S. C. de Religiosis, declar. Oct. 27, 1923 (AAS, XV, 549; Bouscaren, op. cit., 

I, 483). Meanwhile those ordained are forbidden to be entrusted with the care 
of souls. 21 Can. 976, § 3.
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of the whole year, unless only one or other accessory subject were 
involved. If the year is not required to be repeated, the inter
ruptions must be made up at least by private study, and an ex
amination must be given to ascertain that the compensatory study 
has been made.22

977. Forbidden omission of intermediate orders. Orders shall 
be conferred in proper sequence so that the omission of intermedi
ate orders is entirely forbidden.23 Though in the primitive 
Church this prohibition of the positive law did not exist, its gov
erning force was well established in the sixth century. With re
gard to the orders that have been divinely instituted, it was always 
observed. Indeed, in reference to these divinely instituted orders, 
the divine law seems to require it, so that even the Roman Pontiff 
is not authorized to grant a dispensation from it.24 This requisite 
affects only the lawfulness of ordination. In the case of episcopal 
consecration, however, the common opinion holds that it is in
valid if conferred on one who is not a priest. The omitted order 
must be conferred even after the reception of the higher order, 
and the cleric is suspended until this occurs.25 In the case of 
tonsure, it is the safer procedure to supply it, if it has been omitted 
prior to the reception of the ostiariate. Similarly, orders omitted 
in the promotion of a candidate in the Oriental rite must be sup
plied if, in virtue of an Apostolic indult, he is to be promoted to 
higher orders in the Latin rite.

978. The interstices. 1. Time intervals shall be observed in 
the conferring of orders to permit those promoted to enjoy, in 
accordance with the command of the bishop, the functions of 
the orders received.  These intervals are required in virtue only 
of ecclesiastical law and they have been observed in one form or 
another from ancient times. The reason for their introduction is 
that stated here, i.e., the affording of an opportunity to the cleric

20

22 Cf. S. C. de Religiosis, Sept. 7, 1909, ad 6; Mar. 1, 1915 (Fontes, nos. 4397, 
4423); Beste, op. cit., on can. 976, § 3; Coronata, op. cit., II, no. 75.

23 Can. 977. 24 Cf. Coronata, op. cit., II, no. 77.
25 Cf., can. 2374. 20 Can. 978, § 1.
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to become proficient in the exercise of the order received. On the 
other hand, the common law imposes no obligation requiring 
the exercise, during the time interval, of the functions of the or
der received. This it leaves to particular law.

2. The time intervals between first tonsure and the ostiariate 
and the individual minor orders is left to the prudent determina
tion of the bishop; an acolyte shall not, however, be previously 
promoted to subdeaconship; a subdeacon, to the diaconate; a dea
con, to the priesthood, until respectively the acolyte shall have 
possessed his order for a year; a subdeacon and a deacon, for three 
months; unless, in the judgment of the bishop, the need or profit 
of the Church demands a different procedure.27 The time inter
vals thus stated are those of the Council of Trent, with the excep
tion of the intervals between subdeaconship and deaconship and 
between deaconship and priesthood; these were, under the Tri
dentine legislation, intervals of a year.28 In the case of candidates 
who are not religious, the relaxation of the law requiring the 
time intervals may be determined by either the proper bishop 
of the candidate or the ordaining bishop; in the case of candidates 
who are religious, by the ordaining bishop, though the latter 
should accept the reasons advanced by the religious superior who 
presents the dimissorials.29 Moreover, this faculty of relaxing the 
law seems to belong, in the case of secular and religious candi
dates, to all who are authorized by law to confer orders on the 
candidate presented.30

3. Without the specific permission of the Roman Pontiff, how
ever, minor orders shall not be conferred at the same time as sub
deaconship, and two sacred orders shall not be conferred on one

27 Can. 978, § 2.
28 Sess. XXIII, de ref., cc. 11, 13, 14. Schroeder, op. cit., pp. 171-73.
20 Coronata, op. cit., II, no. 79; Beste, op. cit., on can. 978, § 2.
80 In the case of minor orders, the terminology of the present law commits 

the determination of the intervals to the judgment of the bishop. This language 
is not clearly indicative of a relaxation of the law effected by the judgment of 
the bishop, an effect which was fairly obvious in the language of the Council of 
Trent, “nisi aliud Episcopo expedire magis videatur.” Sess. XXIII, de ref., c. 11.
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and the same day, notwithstanding any contrary custom, which 
is hereby rejected as unreasonable; indeed, it is not lawful to con
fer first tonsure at the same time as one of the minor orders is 
conferred or to confer all the minor orders at one and the same 
time.31 The Council of Trent revoked all privileges, even those 
of regulars, by which two sacred orders could be conferred on 
one and the same day.32 As to the reception of subdeaconship with 
the minor orders, though it was forbidden by the pre-Code law, 
authors more commonly admitted that it could become lawful 
in virtue of a custom. Under the Code such a custom is branded 
as unreasonable and it cannot, therefore, be reintroduced; the 
same stigma affects a custom of conferring two sacred orders at 
the same time. However, it does not extend to the conferring of 
first tonsure with the ostiariate, a practice which authors con
sidered lawful prior to the Code. If such a custom is found to be 
immemorial, it may be tolerated, in virtue of canon 5, if the 
ordinary prudently judges that it cannot be suppressed. The same 
may be said of the custom of conferring all the minor orders to
gether.33

979-982. Title of ordination. 1. For secular clerics, the ca
nonical title is the title of benefice and, if it is not available, the 
title of patrimony or of pension.

2. This title must be both securely guaranteed for the entire 
life of the candidate and fully adequate for a becoming livelihood 
in accordance with regulations to be established by ordinaries on 
the basis of the varying needs and circumstances of the times and 
of the places involved.34

To serve as a title for ordination, the benefice must be peace
fully possessed by the cleric.35 Since in the United States benefices

ai Can. 978, § 3. 82 Sess. XXIII, de ref., c. 13; Schroeder, op. cit., p. 172.
83 Cf. Coronata, ibid., no. 80; Beste, op. cit., on can. 978, § 3. Cappello, how

ever, thinks that even an immemorial custom cannot be retained in either case. 
De sacra ordinatione, no. 419. 84 Can. 979, §§ 1, 2.

35 Cf. Cone. Trident., sess. XXI, de ref., c. 2; Schroeder, op. cit., 136 f. Coronata, 
op. cit., Il, no. 84.
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other than parishes are not known and since in virtue of canons 
154 and 453, § 1, a parish cannot be conferred on a cleric who is 
not a priest, it follows that no cleric in minor orders can be in 
peaceful possession of a benefice in the United States. Conse
quently, though the title of benefice remains the primary title of 
ordination under the common law, it cannot be a title of ordina
tion in the United States. It could, of course, be substituted later 
as a title in place of the title of ordination.* 30 * * * * *

Though some would trace the title of benefice to the Council of Chalcedon 
(451) which in canon 6 forbade absolute ordinations, requiring clerical assign
ment to a given ecclesiastical ministry, it is only in the eleventh century that 
this terminology came to be used in precisely the sense which it has possessed 
since that time. (Cf. Mansi, VII, 362; Schroeder, General Councils, pp. 95 f.). It 
was in the ninth century that the portion of ecclesiastical property destined to 
support the clergy came to be sequestered as a special fund earmarked for that 
specific purpose. Instead of a church, the possession of the title to which proved 
his assignment to it and justified his ordination, the fund became a bond attaching 
the cleric to a definite ministry; it supplanted the title of the specific church as the 
cleric’s title of ordination; from that time forward it became the primary title 
for ordination. Cf. Coronata, ibid., no. 80; McBride, op. cit., pp. 126-30.

30 Should anyone be ordained on the title of a benefice or of a pension, he
cannot be deprived of it unless adequate provision is otherwise made for his
support, except in cases of deposition. Cf. can. 2299 (§ 3), 2303, 2304.

37 C. 4, X, de praebendis et dignitatibus, III, 5; Mansi, XXII, 220; Schroeder,
op. cit., p. 220.

38 Sess. XXI, de ref., c.2; Schroeder, Council of Trent, pp. 136 f. As the Code

The title of patrimony was introduced through an interpreta
tion of a clause added by the III Council of the Latcran (1179) 
to a decree imposing an obligation on an ordaining bishop to 
support a cleric whom he ordained without a title, until the lat
ter should acquire a title. The excepting clause was “unless the 
one ordained could obtain support from his own estate.” 37 
In order to overcome the abuses arising from the ordination 
of clerics, unattached to any church, on the title of their patri
mony, the Council of Trent ordained that this title would not 
be available unless the ordaining bishop could justify its use 
on the ground that the cleric could be ordained for the reason 
that the respective diocese needed or could profit from his serv
ices.38 This restriction attaches to the use of this title under the

11 1



can g79 THE SACRED CANONS

legislation of the Code, as it does also to the title of pension. Hence 
these titles may not be employed to promote a candidate to orders 
for a merely sentimental reason, as the Holy See has frequently 
declared.39 If *he cleric setting up his own patrimony as the 
title of ordination, he must describe in writing the fund ear
marked to serve as this endowment, itemizing the various types 
of property (real estate [describing its location and metes and 
bounds], stocks, bonds, annuities, etc.). The bishop then deter

ines whether the property really belongs to the cleric and 
1 ther it is sufficient, in accordance with the diocesan standard, 
establish a sacred patrimony. If the fund is set up by relatives 

tO benefactors, the bishop must see to it that it is a trust irrevocable 
°r -’n£ th6 life ^ie cfer*c and t^at executed with all the 
& alities required by both canon law and secular law. It is as- 
*°r.eCjly unlawful to alienate any portion of this fund. Prior to the 
stU j alienation of it was thought invalid. This is not so clear from

Code- However, the bishop could require that an invalidating 
be inserted in the document setting up the fund. The mere 

cfeuS5ition of a benefice does not supplant the title of patrimony 
acqu substitution is formally made by the bishop.40 
tinfesS £ of pension appeared for the first time in the legislation

Council of Trent.41 A pension is midway between a bene- 
the one’s patrimony; it is a sum of money paid annually out 

fice *1J revenues o£ some foundation, ecclesiastical or lay. An ec- 
oi cical pension (i.e., a sum of money paid out of the income 
cleS*aS^cC|esjastical foundation), tvhen constituted in perpetuity 
of aI*|ecree of a bishop as deriving from the revenues of a church 
by a to be conferred on a cleric by canonical institution, does

1 from a benefice. A pension, to be available as a title of 
pot_ t£on> must be set up with the same guaranties of stability 

uaCy as those required in the case of patrimony. Its alien-

c uncil of Trent included in this restriction those ordained on the title 
the ° 30 Cf. Coronata, op. cit., II, no. 85.

d° 41 sess> XXI, de ref., c. 2. Schroeder, op. cit., pp. 136 f.
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ation is also governed by the same provisions as the alienation 
of patrimony.

If the conditions governing the establishment of a sacred patri
mony or of a pension are observed, either may be used to supple
ment the other or to supplement the title of benefice.

Dispensation from the obligation of obtaining a title before 
the reception of sacred orders can be obtained only from the 
Holy See: from the Sacred Congregation of the Sacraments, in 
the case of secular clerics; from the Sacred Congregation of Reli
gious in the case of religious clerics.

Custom cannot abrogate the law requiring a title for ordina
tion,42 but it can modify the conditions specified in the law as 
regulating the various titles and even provide for the introduction 
of new suppletory titles.

The title of ordination should be set forth in the record of 
ordination. After ordination, it can be changed only by the ex
press intervention of the ordinary to whom the cleric is subject.43

980. 1. If a cleric in sacred orders should lose his title, he shall 
provide himself with another, unless, in the judgment of the 
bishop, his adequate support is otherwise assured.  Before the 
Code the obligation of supplying a title for one that was lost seems 
to have been independent of the cleric’s ability to support him
self without one.  The supplying of the new title requires the 
approval of the cleric’s ordinary.40

44

45

2. If, without an Apostolic indult, anyone shall deliberately 
promote or permit the promotion to sacred orders of a subject who 
lacks a canonical title, he and his successors are bound to provide 
the latter, if he should be in need, with the necessary support 
until other provision for a proper livelihood shall have been made 
in his behalf.47 Moreover, one who would thus promote a subject

42 Cf. Coronata, ibid., no. 86. 43 Ibid., no. 87.
44 Can. 980, § 1. 45 Augustine, op. cit., IV, on can. 980, § 1.
40 Coronata, op. cit., II, no. 87.
47 Can. 980, § 2. This obligation dates to the decretals of Gregory IX; cf. cc.2, 

4, 16, 23, X, de praebendis et dignitatibus, III, 5.
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would incur an automatic suspension reserved to the Apostolic 
See by which he would be prevented from conferring orders for 
a year.48 The obligation of support rests on the ordinary who is
sued the dimissorial letters.49 It rests on the bishop’s successor 
even though the dimissorial letters were issued by the vicar gen
eral or the vicar capitular (administrator), provided the latter 
acted within their authority in issuing the dimissorial letters.50

48 Can. 2373, 30. The full deliberation postulated in can. 980, § 2, is not noted
1 can. 2373, 30, i.e., the adverb scienter is not used in the penal canon.

40 Coronata, op. cit., II, no. 88; contra Cappello in regard to major superiors
z an exempt clerical community (op. cit., no. 429).

00 Coronata, loc. cit. Coronata also affirms that those who inherit property
■om the offending prelate are bound by the natural law to support the cleric
“dained without a title and that even though the prelate was without fault he
^iy be obliged in charity to render that support.

61 Can. 980, § 3. There is no additional penalty imposed in the Code for the
t of entering into such an agreement; prior to the Code such a penalty did
ist, a suspension from conferring orders for three years; cf. c.45, X, de simonia,
ne aliquid pro spiritualibus exigatiir vel promittatur, N, 3; Pius IX, const.

zDOstolicae Seclis, § V, no. 2 (Fontes, no. 552). 62 Can. 981, §§ i, 2.
114

3. If a bishop should ordain anyone without a canonical title 
with an agreement that the one ordained should not demand sup
port from him, such an agreement is destitute of all validity.51

981. 1. If there is available not even one of the titles men
tioned in canon 97g, § 1, its lack can be supplied by the title of 
service of the diocese, and, in places subject to the Sacred Congre
gation for the Propagation of the Faith, by the title of the mis
sion, provided, however, that the candidate for ordination shall 
take an oath to dedicate himself to the perpetual service of the 
diocese or the mission under the authority of the ruling local ordi
nary.

2. The ordinary must provide for the priest, whom he has pro
moted with the title of the service of the church or of the mission, 
i benefice or an office or a stipend sufficient for the latter’s ade
quate support.          52*********

Prior to 1908, in virtue of Apostolic indult, the title of the mis- 
don was the usual title for the ordination of clerics in the United
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States.53 It was required of clerics promoted on this title that 
they should take an oath, prior to the reception of the subdiac- 
onate, of perpetual service of the mission for which they were 
destined. The bishops of the I Provincial Council of St. Louis 
(1855),54 and of the II Plenary Council of Baltimore (1866),55 
desired a relaxation of this obligation.50 This request was refused 
in the decree of the Sacred Congregation for the Propagation of 
the Faith of January 24, 1868,57 and in the Instruction of the 
same Sacred Congregation (De Titulo Sacrae Ordinationis) of 
April 27, 1871.58 However, in 1885, the Archbishop of Baltimore, 
acting in the name of the hierarchy, sought and obtained a relaxa
tion similar to that granted the same year to England, in virtue of 
which clerics ordained either before or after that date could trans
fer from one diocese to another within the same province, through 
incardination and excardination, without recourse to the Holy 
See. A distinction was made with regard to those ordained before 
the relaxation to the effect that they were obliged to take a new 
oath of service to the province.50 63

63 Authors trace the origin of this title to the bull by which Pope Gregory XIII 
erected the English College at Rome on April 22, 1579, in which he conferred 
on it the privilege of ordination, in regard to its students, without diinissorial 
letters and without the title of benefice or patrimony; cf. Bullarium Romanum 
Luxemburgcnse (Bullarium Magnum) (19 vols., Luxemburg, 1727-58), II, 455. The 
exact designation “title of the mission” was used for the first time in the 
constitution Sacrosanctae of Pope Urban VIII, of April 12, 1631, in which the 
use of that title was granted in behalf of the students of the Irish College at Rome; 
cf. Many, op. cit., no. 145. Seven years later the same Pope granted the same 
privilege to all the colleges subject to the Sacred Congregation for the Propaga
tion of the Faith. Cf. const. Ad uberes, May 18, 1638; Bullarium Pontificium Sacrae 
Congregationis de Propaganda Fide, I (Rome, 1859), 91.

01 Decreta, no. 3; Mansi, XLVII, 313. 55 Acta, no. 323.
60 The obligation of the oath could be relaxed only by the Sacred Congregation. 

In the absence of such relaxation, the cleric could not enter a religious institute 
or tranfer from one diocese to another.

57 Cf. II Plen. Council of Baltimore, Acta, p. Ixxi.
58 No. 10 (Coll. S. C. P. F., no. 1369).
00 S. C. de Prop. Fide, Aug. 18, 1885 (for England) (Coll. S. C. P. F., no. 1641): 

S. C. de Prop. Fide, Nov. 30, 1885 (for the United States) (Coll. S. C. P. F., no. 
1641; III Plen. Council of Baltimore, Acta, p. civ). The priest ordained on this
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On November 12, 1908, the Sacred Consistorial Congregation 
indicated that thereafter the title for the ordination of clerics in 
the United States should be, instead of the title of the mission, the 
title of the service of the diocese.00 The decision of Pope Pius X 
to the same effect was sent to the Apostolic Delegate in the United 
States through the Papal Secretary of State on January 2, 1909.01 
The new title supplanted the old one even for clerics already 
ordained.02 Prior to the Code, clerics ordained in the United 
States on the title of service of the diocese were not obliged to 
take an oath of perpetual service of the diocese. But those who 
were trained at the expense of the diocese were required to sign 
a promise to that effect.03

title could be deprived of it by his ordinary if, after repeated paternal warnings, 
he should show himself contumaciously unfit for the work of the ministry; but 
the ordinary was required to obtain unchallengeable evidence which could be 
offered to the Sacred Congregation, if the priest should have recourse to it; cf. 
S. C. de Prop. Fide, resp. Feb. 4, 1873 (to the Bishop of Natchez) (Coll. S. C. P. F., 
no. 1394)-

60 AAS, I (1909), 148-52. The doubt which invited this solution arose because 
of the act of Pope Pius X who on June 29 of that year, by his constitution Sapienti 
consilio, withdrew from subjection to the Sacred Congregation lor tiic Propagation 
of the Faith the countries of England, Scotland, Ireland, Holland, Canada, 
Newfoundland, and the United States. G1 Cf. AER, XL (1909), 329.

02 The title of service of the Church or of the diocese seems to have arisen in 
France just after the French Revolution, which had confiscated the endowments 
of the benefices on the title of which the clergy had previously been ordained; 
cf. Many, op. cit., no. 146. In 1879, the Sacred Congregation of the Council ap
proved a title of administration for Mexico, said to have arisen through an im
memorial custom, which did not differ essentially from the title of service of the 
diocese; cf. S. C. C., Chiapensi, June 21, 1879 (ASS, XII, 5G9). The general ap
proval of this title was on the agenda of the Vatican Council (1869-70), in re
sponse to views expressed by more than half the members of the hierarchy 
throughout the world, but no action was taken on it; cf. cap. Ill, no. 14, De titulis 
ordinationum (Mansi, LIII, 746 f.); cf. Summarium responsorum ab episcopis 
datorum de gravioribus disciplinae ecclesiasticae capitibus in concilio tractandis, 
Quaestio IX (Mansi, XLIX, 349-57).

63 S. C. Consist., Aug. 6, 1909, ad XIV (AAS, I, 686; Fontes, no. 2061). In 1908 
(November 12), the Sacred Consistorial Congregation had replied that the oath 
of perpetual service was required of candidates who were preparing in the Urban 
College for the Propagation of the Faith or in Roman Colleges for the ser
vice of the Church in countries recently withdrawn from subjection to the 
Sacred Congregation for the Propagation of the Faith (AAS, I [1909], 148-52;

116



HOLY ORDERS can. 981

The oath accompanying the title of the mission as required in 
canon 981, § 2, does not as such prevent admission to a religious 
novitiate; it is the oath taken by students of mission colleges in 
Rome that does so.04 The same is true of the oath of the service 
of the diocese. Clerics bound by these oaths should promptly in
form their local ordinaries of their intention to enter religion in 
order to comply with canon 542, 2°.

Even if the oath of service of the diocese would prevent excardi- 
nation without the permission of the Holy See, it would not so 
operate if the incardination occurred in the United States or in 
England and the cleric was by it incorporated in a diocese of the 
same province as that to which he was previously ascribed, for 
the indult of 1885 has not been revoked by the language of canon 
981. On the other hand, it is entirely reasonable to conclude that 
an Apostolic dispensation is not required to permit the cleric 
to become incardinated even in a diocese outside the province to 
which he was previously ascribed. The leniency of the Sacred 
Consistorial Congregation in this matter in the period immedi
ately preceding the Code is strongly persuasive of this conclusion. 
Indeed, it is entirely correct to argue that this oath is made to 
assure the bishop of the cleric’s actual intention of perpetually 
linking himself with the service of the diocese but that it is not 
promissory in reference to anyone except the bishop. The latter, 
then, under canon 1319 seems fully able to release him. Upon 
excardination, he is required under canon 117, 30, to take a 
similar oath with regard to the diocese of incardination. Neither 
oath, it seems clear, prevents excardination. Excardination, in
deed, does cause the cleric to lose his title in the diocese from
Fontes, no. 205G). In the aforesaid decree of August 6, 1909, a new formula for 
the oath to be taken by these students was supplied. It is these students, and 
others who by the provision of the Holy See take this oath or one similar to it, 
who are excluded from admission to a religious novitiate without the permission of 
the Holy See. Cf. can. 542, i°.

01 As well as that taken by those who ex instituto Sanctae Sedis take a similar 
oath by which they promise not to enter a religious institute without the per
mission of the Holy See. Cf. Coronata, op. cit., II, nos. 91 f.
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which he is excardinated; and the incardinating bishop must sup
ply him with a new title in the diocese of incardination.05

982. 1. For religious of solemn vows the canonical title is their 
solemn religious profession or, as it is called, the title of poverty.

2. For religious of perpetual simple vows, it is the title of the 
common table, of the congregation, or any similar title, in accord
ance with the constitutions.

3. Other religious, even in respect to the title of ordination, 
are governed by the norm of seculars.66

The first recognition of this title in the written law appeared in 
a constitution of Pope St. Pius V (1566-72).07 This title was avail
able only in the case of religious professed of solemn vows. The 
title of the common table was introduced by Apostolic privilege 
in favor of religious institutes whose members took only simple 
vows, but it could be employed only after their perpetual profes
sion.68

88 Cf. Ayrinhac, Legislation on the Sacraments in the New Code of Canon Law 
(London, New York: Longmans, Green & Co., 1928), p. 356; Blat, Commentarium, 
III, pars 1, no. 332. Augustine thought a dispensation was still needed in the case 
of the oath of service if the excardination took the cleric out of his province; 
op. cit., IN, on can. 981, § 1. This is also Coronata’s view, possibly in reliance on 
that of Augustine; cf. op. cit., II, no. 90. The view of the latter is probably correct 
with regard to those ordained on the title of the mission with the obligation of 
serving the mission. 00 Can. 982, §§ 1-3.

67 It had been introduced by custom partially authorized by the sixth canon 
of the Council of Chalcedon (451), which provided that a priest might be ordained 
for the benefit of a monastery, using the following terminology: “Neminem abso
lute ordinari presbyterum iubemus . . . nisi proprie in ecclesia civitatis vel pagi 
aut martyrio aut monasterio, qui ordinatur, pronuntietur”; c. 1, D. LXX; Mansi, 
VII, 362; Schroeder, General Councils, pp. 95 f. The constitution of St. Pius V 
was entitled Romanus Pontifex, issued Oct. 14, 1568 (Fontes, no. 129). It excluded 
from the use of this title those who were not professed, even though they lived in 
common. A response of Jan. 20, i860 stated that it could not be used for ihe pro
motion to sacred orders of those who were under temporary vows preparatory to 
their perpetual profession (apud Blat, Commentarium, III, pars I, no. 334). And 
the constitution of Pius IX entitled Apostolicae Sedis imposed the penalty now 
found in can. 2373, 30, on those who would ordain religious belonging to an in
stitute of simple vows without a title of benefice or patrimony; § V, no. 4 (Fontes, 
no. 552).

68 The decree of the S. C. Ep. et Reg., Nov. 4, 1892, entitled Auctis admodum 
permitted its use after the expiration of the three years of temporary profession
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ARTICLE II

Irregularities and Other Impediments

Canons 983-991

Division. This second article of the chapter dealing with the 
subject of sacred ordination, in contrast with the first article which 
lays down norms governing the positive qualifications of the sub
ject, sets forth the disqualifications known in law as irregularities 
and impediments. Before enumerating the irregularities and the 
impediments, it specifies in canon 983 the nature of an irregular
ity and its twofold source. Canon 984 then enumerates the ir
regularities arising from defect, and canon 985, those arising from 
delicts. The conditions under which delicts give rise to the enum
erated irregularities are set forth in canon 986. Canon 987 enum
erates the simple impediments. Canon 988 notes that ignorance 
is irrelevant in reference to the existence of irregularities and 
impediments; canon 989 determines the manner of their multi 
plication; and canons 990 f. governs the dispensations availabl 
in regard to them.

General concepts. An irregularity is a perpetual disqualifica
tion capable of directly and primarily forbidding the receiving of 
ecclesiastical orders and, as an effect of this, the use of the latter, 
established by positive law in view of the reverence due the divine 
ministry.* 1 This definition clearly indicates that an irregularity 
does not invalidate the reception of orders; that it can cease only 
by dispensation; that it is indivisible and excludes the disqualified 
person from every order in the hierarchy, including tonsure; and 
that it is not a penalty. It also states that an irregularity is estab
lished by positive law, and thus distinguishes it from defects which 
in institutes whose constitutions required a longer period of temporary profes
sion; Fontes, no. 2020.

1 Cf. Coronata, op. cit., II, 96. Only indirectly can the prohibition forbidding 
the conferring of a benefice on one disqualified be referred to the irregularity; 
Gasparri includes it in his definition; op. cit., no. 157.
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by divine law disqualify a person and either invalidate the recep
tion of orders, such as the lack of the proper sex, the lack of bap
tism, the lack of the proper intention; 2 or make their reception 
unlawful, as the lack of the state of grace.

An irregularity does not prohibit the exercise of jurisdiction.3 
Moreover, it does not prevent the conferring of a benefice or an 
office on one thus disqualified, unless the benefice or office involves 
the exercise of the power of orders; and, even in the case of the 
latter, an incumbent who becomes irregular is not deprived of his 
benefice or office; if he may not substitute the exercise of the 
power of orders through another, he is, however, required to re
sign the benefice.4

983. Rule limiting and specifying irregularities. No perpetual 
impediment called an irregularity, whether it arises from defect 
or from delict, is contracted, unless it shall be expressly named 
in the canons which follow.6

984. Irregularities arising from defect. The following are ir
regular because of a defect:

i° They who are illegitimate, whether the illegitimacy is 
public or occult, unless they have been legitimated or have taken 
solemn vows.0 Illegitimacy is public if it can be established from 
a public ecclesiastical or civil document. So is legitimacy.7 In the

2 These invalidating defects, so far as they affect the reception of the orders 
instituted by the Church, are also of ecclesiastical origin, but they are not ir
regularities.

3 Nor would it prevent a pastor who became irregular from assisting at a mar
riage except to the extent that he could not bestow any blessings. Cf. Coronata, 
op. cit., II, no. 103. 4 Cf. ibid., no. 102; Cappello, op. cit., no. 447.

5 Can. 983. Thus all other disqualifications arising from the positive law are 
excluded as not belonging properly in the category of irregularities.

°Can. 984, i°. This disqualification is found first in the particular law of 
the Council of Poitiers (1087); c. 1, X, de filiis presbyterorum ordinandis vel non, 
I, 17. It was incorporated into the general law through custom, the interpreta
tion of authors, and insertion in the decretals of Gregory IX. Boniface VIII took 
it for granted that it existed under the general law; c. 1, de [iliis presbyterorum et 
aliis illegitime natis, I, 11, in VI0.

7 Cf. can. 1813 (§ 1, 40), 1814, 1816. Therefore, if the parochial registers estab
lish the fact of legitimacy, neither rumor nor the affirmation of the parents is
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absence of clear proof of the legitimacy of a foundling, the ordi
nary should grant a dispensation as in the case of a doubtful ir
regularity.8 9 If a child is born to married parents he is legitimate, 
even though their marriage be merely putative.® Legitimation 
is a legal act by which a child born out of wedlock is granted by 
the law the juridical effects of legitimacy in the absence of express 
limitation. Legitimation is authorized by canon 1116 as a conse
quence of the subsequent marriage of the parents, provided that 
the latter were legally qualified to enter marriage at any moment 
intervening between and inclusive of the child’s conception and 
birth.10 Since those who are thus legitimated are no longer ir
regular, they may be admitted to the seminary.11 Legitimation 
may also be conferred by a rescript of the Holy See, which is also 
the source of a dispensation from the irregularity arising from 
illegitimacy.12

sufficient to prove the contrary. Cf. S. C. C., June 27, 1857 (apud Coronata, op. cit., 
II, no. 108). 8 Cf. can. 15; Coronata, loc. cit.; Beste, op. cit., on can. 984, i°.

9 Cf. can. 1114. Coronata holds, contrary to the practically common opinion of 
writers, that the child must be conceived of married parents. Cf. op. cit., II, 108, 
note G; III, no. 606.

10 Cf. can. 1116. Even a putative or a non-consummated marriage is given this 
effect. Besides, can. 1051 grants legitimation even in the case in which the par
ents were not legally qualified for marriage during the period intervening be
tween and inclusive of conception and birth, but only in virtue of a dispensation 
from the diriment impediment granted by an exercise of ordinary jurisdiction 
or of jurisdiction delegated by a general indult, provided that the child involved 
is not the fruit of adultery or of sacrilege. Legitimation is not effected, however, 
by the subsequent marriage of tire parents after the impediment of age or of dis
parity of cult have ceased. Code Commission, Dec. 6, 1930 (AAS, XXIII [1931], 
25; Bouscaren, op. cit., I, 550).

11 Cf. can. 1363, § 1; Code Commission, July 13, 1930 (AAS, XXII, 365; 
Bouscaren, op. cit., I, 661). But persons thus legitimated cannot become cardinals 
(can. 232, § 2, i°) or bishops (can. 331, § 1, i°).

12 Whether the purpose of the rescript of the Holy See is to grant legitimation 
or a dispensation from the irregularity, its effects will depend upon its tenor.

2° [The following are irregular because of a defect.] They 
who owing to a defect of the body cannot with safety because of 
infirmity or with dignity because of deformity act as ministers in 
the functions of the altar. However, to prohibit the exercise of
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an order lawfully received, the defect is required to be more se
rious, and those acts which can properly be performed are not 
forbidden because of it.13 If the defect is such that it will come to 
an end of itself, it does not constitute an irregularity, e.g., the 
defect of height in a growing youth. But if it is permanent and is 
such as to affect the ministry of the altar, since it is indivisible, it 
exists as an irregularity forbidding the reception of tonsure. In 
a case of doubt, one’s own ordinary resolves the doubt, but the 
ordinary of the place in which the ministry of the altar is exercised 
need not accept his decision. If the doubt cannot be resolved, the 
ordinary may dispense in virtue of canon 15. If the irregularity 
is certain, the dispensation should be obtained from the Holy 
See.

The following categories of defect indicate the nature of the 
physical source of this irregularity.

a) Miitilation. Irregularity certainly follows the loss of a 
thumb,  of a hand, or of even half the palm of the hand,  of an 
arm, a foot, a leg, or both eyes.

14 15
10

b) Infirmity. The following infirmities certainly cause an ir-
1  Can. 984, 2°. The Code thus confirms a traditional disqualification tliat was 

taken for granted by Pope Gelasius (492-96) (cf. c. 1, D. XXXVI; c.59, D. L) and the 
scope of which was subsequently declared by many decrees and interpretations.

3

1  Gasparri attributes the same effect to the loss of an index finger. Cf. op. cit., 
no. 264.

4

15 But a dispensation from the Holy See can be obtained for sufficient reasons 
if an artificial hand permits the facile performance of the rites required for the 
Mass: the holding of the chalice, pyx, and ostensorium; the wiping of the chalice; 
the opening and closing of the ostensorium. S. C. de Sacramentis, Dioecesis L, July 
i, 1918 (A AS, XIII [1921], 436; Bouscaren, op. cit., I, 485).

St. Alphonse thought that the loss of three fingers creates the irregularity. 
Theologia moralis, VII, n. 408.

10 A private reply of the Sacred Congregation of Religious stated that the loss 
of the use of the left eye, if no other deformity or obstacle exists, does not of itself 
constitute an irregularity; Nov. 28, 1924 (Periodica, XIV [1925], 78; Bouscaren, 
op. cit., I, 486).

17 A priest who is losing his sight may obtain an indult from the Holy See to 
celebrate the Mass of the Blessed Virgin or a Requiem Mass. Coronata, op. cit., 
II, no. 114.
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regularity: blindness,17 complete deafness,18 * the inability to 
speak,10 and lameness if it requires the use of a cane.20

18 But even complete deafness would not seem to prevent a priest from cele
brating Mass, since the server could by a signal indicate when he had finished 
the responses. It would probably be otherwise with a High Mass. Cf. Coronata, 
op. cit., II, no. 115.

Coronata notes that the partially deaf are customarily given a dispensation ad 
cautelam; loc. cit. This the ordinary can grant in virtue of can. 15.

10 Those who stammer are irregular if their speech is unintelligible, if it pro
vokes laughter, or if it results in only partially pronounced words; such would 
be prevented from celebrating Mass even if their affliction came upon them after 
their ordination. Gasparri, op. cit., no. 261.

20 One who cannot tolerate wine is also said to be irregular because of his
infirmity. Coronata, however, thinks this disqualification arises from the divine 
law. Ibid., no. 118. 21 De sacra ordinatione, no. 466.

22 Indeed, in regard to an artificial foot, Cappello thinks there is no irregularity 
or only a doubtful one, if it is so technically perfect that it creates no wonderment 
in the people and if it does not interfere with the observance of the ceremonies 
of the Mass. Ibid., no. 470.

c) Deformity. Defects of this type are mostly congenital as con
trasted with those arising from mutilation, though mutilations of 
the features of the countenance are generally classed as deformi
ties rather than mutilation. The standard by which a deformity 
should be measured in relation to the irregularity is its effect on 
those seeing it: viz., the effect of disgust or amusement. Thus the 
possession of a sixth finger or the adhesion of the three end fingers, 
though constituting a deformity, is not sufficient to create an 
irregularity, unless they would interfere with the proper holding 
of the sacred host or of the chalice.

The second sentence of canon 984, 20, contains a relaxation of 
the law in favor of those whose irregularity occurs only after they 
have received orders. Cappello thinks that if a priest loses his arm 
after ordination he does not need a dispensation to say Mass, if 
an artificial arm permits him to celebrate properly.21 This opin
ion does not seem to do violence to canon 984, 2°. If this is ad
mitted, the same conclusion would be justified in every case in 
which the defect can be adequately supplied by artificial means.22
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30 [They are irregular through defect] who are or have been 
epileptics, insane, or possessed of the devil; but if they became 
such after the reception of orders and if it is shown with cer
tainty that they have been cured, the ordinary can again permit 
his subjects to exercise the orders received.23 Under the specifica
tions here stated, it seems not to matter whether the affliction of 
epilepsy existed prior to the age of puberty or later. It seems also 
that an opinion that was probable prior to the Code is made im
probable by these provisions: viz., that if the affliction came on 
a priest after ordination, he could celebrate Mass with the as
sistance of another priest, provided that the attacks were infre
quent and that they were not accompanied with falling and 
frothing.24 Only if the priest is cured, in the morally certain 
judgment of physicians, can the ordinary permit the exercise of 
his orders.

The insanity that causes irregularity is not temporary delirium. 
But under this head comes the lack of the use of reason as well as 
the deprivation of it. It seems to extend also to the partial lack or 
deprivation of the use of reason and to include neurotics whose 
disorder has habitually (if not incurably) deprived them of the 
use of reason.

40 [They are irregular through defect] who are bigamists, 
that is, they who have successively contracted two or more valid 
marriages.25 This irregularity dates to the Epistles of St. Paul.20 
According to the language of the Code, this irregularity arises 
even if neither marriage was consummated,27 and even if both 
marriages were contracted prior to the baptism of the candidate, 
but it does not arise if either of the marriages was merely puta
tive.28

23 Can. 984, 3°. 24 Cf. Coronata, op. cit., II, no. 120.
25 Can. 984, 40.
2« I Tim. 3:2, 12; Titus 1:6. The reason for it is mystical: a bigamist cannot 

perfectly represent Christ, who is joined to but one Spouse, the Church.
27 Prior to the Code, consummation of the marriages was held necessary to 

create the irregularity. Cf. Coronata, op. cit., II, no. 123.
28 The Code takes no cognizance of interpretative bigamy as a cause of an ir-
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50 [They are irregular through defect] who are stigmatized 
with infamy of law.20 Legal infamy is incurred only in cases ex
pressed in the general law.* 29 30 A convert labors under this irregular
ity if he belonged to a non-Catholic sect.31 So does one who 
attempted marriage while his wife was living.32

regularity; pre-Code authors held that it existed when a man married a widow 
even if it was his first marriage, or married one who was not a virgin. Pre-Codd 
authors also regarded similitudinary bigamy as a source of irregularity based on 
defect. This type of bigamy resulted when a person, after the death of his wife, 
received sacred orders and then attempted marriage. The Code regards this case 
as creating an irregularity through the commission of a delict. Cf. can. 985, 30.

29 Can. 984, 50. By infamy of law, the law itself affixes to a man a bad reputation. 
This is a vindicative penalty. It ceases only by a dispensation of the Holy See.

30 Automatic legal infamy is incurred by those who are public supporters of a 
non-Catholic sect (can. 2314, § 1, 30), who have sacrilegiously treated the sacred 
host (can. 2320), who have maliciously violated a grave or a corpse (can. 2328), 
who have used violence on the person of the Holy Father, a cardinal, or a legate 
of the Holy See (can. 2343 [§ 1, 20], 2343 [§ 2, 20]), who have engaged in a duel or 
acted as a second in relation to a duel (can. 2351), who have attempted a mar
riage while bound by a former marriage bond (can. 2356), or who, as laymen, 
have been convicted of sex crimes of aggravated malice (can. 2357, § 1).

31 Cf. can. 2314, § 1, 30. This is true also of those who have belonged to an
atheistic sect. Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, 
op. cit., II, 286). 32 Can. 2356.

33 Can. 984, 6°. It is not fitting that one who represents the gentle Christ should 
have inflicted death on another. Cf. I Tim. 3:3; Titus, 1:7.

34 Cf. cc.5, 9, X, ne clerici vel monachi saecularibus negotiis se immisceant, III, 
50.

6° [They are irregular through defect] who, as judges have 
imposed the sentence of death.33 34 In pre-Code law this irregularity 
extended to all who took part in the prosecution, even to the 
attorney for the defense.84 Under the Code, it extends to all judges 
who take part in imposing the sentence, but not to those who, 
as a minority, vote for the sentence of death or, it seems probable, 
to those who, as a minority, vote against the sentence of death even 
though they sign the sentence passed by the majority. It does not 
extend to jurors because they do not impose the sentence; nor, it 
seems, to judges of appeal, even though they confirm the sentence, 
because they pass only on procedural technicalities observed or 
omitted in the lower court. It does not arise if the sentence was 
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pronounced before the judge’s baptism. But it seems immaterial, 
in view of the language of the Code, whether the sentence is later 
commuted, though pre-Code authors held it as certain that there 
would be no irregularity in this case.35 36 A deliberately unjust sen
tence of death would subject the judge not only to this irregularity 
but also to the irregularity arising from the delict of voluntary 
homicide.30

35 Cf. Hickey, Irregularities and Simple Impediments in the New Code of Canon 
Law, The Catholic University of America Canon Law Studies, n. 9 (Washington, 
D.C.: The Catholic University of America, 1920), p. 42.

36 Cf. can. 984, 40. This would be the case also with all who knowingly and
willingly share the responsibility for it or who knowingly and willingly take 
part as combatants or as necessary aids of combatants in an unjust war. Prior to 
the Code, an irregularity through defect arose in the case of those who with 
their own hand killed as combatants in even a just offensive war; this irregular
ity extended to clerics who took up arms in a just defensive war, if they were 
not compelled to do so. The Code does not mention this irregularity, but a decree 
of the Sacred Consistorial Congregation, issued in 1918 in reference to clerics 
returning to their dioceses after participation in World War I, speaks as if the 
irregularity still existed. Deer. De clericis a militia redeuntibus, Oct. 25, 1918 
(AAS, X [1918], 481; Bouscaren, op. cit., I, 99). Though this decree speaks, in the 
context, of the irregularity arising from defect of gentleness (ex defectu lenitatis), 
Coronata tries to explain as based on other considerations than this precise 
source of irregularity the faculty to dispense which the decree contained. Cf. 
Coronata, op. cit., II, no. 125. 37 Can. 984, 70.

70 [They are irregular through defect] who have undertaken 
the post of executioner as well as their voluntary and immediate 
assistants in the execution of a sentence of death.37 The very 
assumption, if voluntary, of the post of executioner creates the ir
regularity, even though execution occurs through electrocution, 
but not if it occurred before the baptism of the candidate. On the 
other hand, the assistants incur the irregularity only through 
the voluntary proximate cooperation in the act of execution. The 
irregularity does not extend to guards in the death house, nor 
even to those who guard the prisoner on his way to the place 
of execution.

985. Irregularities arising from a delict. They are irregular 
from a delict:
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i° Who are apostates from the faith, heretics, schismatics.38 * 
It is not necessary to this irregularity that the delinquent shall 
have supported a sect; indeed, even an occult delict of this nature 
suffices to create the irregularity, provided it is external, since it 
would not otherwise be a delict.30 They who are reared in a sect 
in good faith are not irregular, because they have not committed 
a delict; but in practice, a dispensation should be obtained ad 
cautelam.40 The irregularity extends to those who belonged to 
an atheistic sect, if they joined it after baptism.41 The unbaptized 
do not incur this irregularity, but converts who were doubtfully 
baptized should obtain a dispensation ad cautelam.

38 Can. 985, i°.
no Prior to the Code, Gasparri held that those heretics were irregular who be

longed to a sect, or who had been sentenced for heresy, but not otherwise; op. cit., 
nos. 461 f. Wernz, on the other hand, taught that even occult heretics were ir
regular; Ius decretalium, II, 139. 40 Cf. Coronata, op. cit., II, no. 130.

11 Cf. Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, op. cit., II,
28G). 42 Can. 985, 20.

43 Cf. c. 10, C. 1, q.7. 44 De sacra ordinatione, no. 504.
45 In pre-Code law an irregularity was attached to the repetition of baptism 

and it affected the baptizing minister, the persons assisting him, and the person 
baptized. This irregularity is now abrogated. Cf. Coronata, op. cit., II, no. 131.
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2° [They are irregular from a delict] who, outside the case of 
extreme need, in any way permit baptism to be conferred on them 
by non-Catholics.42 This irregularity is a very ancient one, as it 
was first imposed by Pope Felix III in a letter read in the Council 
of Rome (487).43 Cappello holds that this irregularity arises even 
in the case in which the one permitting the baptism has reached 
the use of reason, even though he is under the age of puberty,44 
always exclusive of the case in which the person baptized would 
be in good faith. It is probable that the irregularity is not incurred 
if baptism is conferred by an infidel. But it is immaterial whether 
baptism is conferred conditionally or absolutely, solemnly or 
privately, in the Catholic rite or in a non-Catholic rite or with 
no rite except the actual baptism. Even an invalid baptism seems 
to give rise to the irregularity.45
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30 [They are irregular from a delict] who have dared to at
tempt marriage or to perform only the civil act [of giving matri
monial consent], while they were bound by the matrimonial 
bond, by sacred orders, or by religious vows, even though the lat
ter be but simple and temporary, or with a woman bound by these 
vows or by the bond of a valid marriage.40 * * * * * * A marriage may be 
attempted even before a priest if the latter has been deceived as to 
the diriment impediment that makes it invalid. Such an attempt 
would give rise to the irregularity. In the case of one bound by 
simple vows, the marriage would be valid, because only solemn 
vows constitute a diriment impediment; but even so, the act 
would give rise to the irregularity, even though consent were 
given in presence of a priest deceived as to the real state of affairs.47 
The existence of a private vow in the case of either the man or the 
woman would not give rise to the irregularity. Nor would the ir
regularity be incurred if the obligation of the vows of religion had 
ceased.

40 Can. 985, 30. Under can. 2356, legal infamy (and consequently irregularity
ex defectu) is the automatic penalty for attempted marriage by one bound by a
valid marriage.

47 The attempt by one bound by solemn vows was called similitudinary bigamy
by pre-Code authors, as was the attempt made by a cleric in sacred orders. Cf.
Coronata, of), cit., II, no. 132.

48 Can. 985, 40. From the earliest ages of the Church those guilty of homicide
were excluded from the service of the altar. Cf. c.7, D. XLV; c.36, D. L.

49 If death is immediately produced by an intervening human agent, both
agents become irregular, unless it is clear that the wound inflicted by the first 
was not sufficient to cause death; cf. Coronata, op. cit., II, no. 134. Coronata thinks 
that even a doubt as to the sufficiency of the first wound would excuse; ibid., 
no. 136.

40 [They are irregular from delict] who have committed vol
untary homicide or who have effectively procured the abortion 
of a human fetus, as well as all who cooperate in these delicts.48 
Homicide is the taking of a man’s life by another man. It includes 
the acceleration of death and mercy killing, as well as any act 
from which it can be foreseen that death will follow.49 It extends 
to lynching, and all members of a lynching party would be ir
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regular. It extends to the mistaken killing of the wrong person 
and to the killing of one whom the killer provoked to fight or 
whom he was provoked to fight. But it does not involve one in 
whose interests a homicide is committed, if he was in no way a 
party to the act. Nor does it affect one lacking the use of reason.

Homicide is not voluntary if it is casual (i.e., purely accidental) 
or necessary. Purely accidental homicide is that which occurs con
trary to the intention of the killer who could either not foresee 
this result of his action or, if he could foresee it, could not prevent 
it. However, if his failure to exercise due care amounted to a 
grave fault, he would incur the irregularity. Necessary homicide 
is based on the right of self-defense, but it extends to the defense 
of one’s neighbor and to the defense of body as well as life and of 
property of notable value. It may be exercised even though the 
aggressor is not a responsible person because of insanity or intoxi
cation. However, homicide, even in this case, must be a measure 
of last resort. If killing occurs when defense was otherwise pos
sible, and if the killer was guilty of a grave sin in committing the 
deed, he incurs the irregularity.50 In the external forum, the 
ordinary can determine whether the limits of self-defense were 
exceeded in the killing of the aggressor; in the internal forum, 
one’s confessor.

Abortion is the act by which an immature human fetus is forced 
or removed from the womb, i.e., prior to the seventh month of 
pregnancy at any moment after conception.51 Any illicit surgical

00 Coronata, op. cit., II, no. 134. Cappello thinks otherwise, provided there was 
no specific intent to kill as such or, at least, no deliberate realization that the 
probable cllcct of death made the means employed unlawful under the circum
stances. Op. cit., no. 506, 8.

01 Augustine held that irregularity occurred only if pregnancy was of more than 
forty days' duration, in the case of a male fetus, or eighty days’ duration, in the 
case of a female fetus; op. cit., IV, on can. 985, 40. This ancient view seems to 
lack probability. Indeed, in commenting on can. 2350, § 1, Augustine himself 
restricts his own view as to the period of pregnancy sufficient to constitute the 
delict, indicating that the delict is committed if the abortion occurs at any time 
after twenty-four hours following conception. Indeed, douching within twenty- 
four hours after intercourse is not abortion; but this is something else. 
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operation which kills the fetus, if not technically called abortion, 
constitutes at least voluntary homicide and results in the irregu
larity.52

The intention to commit voluntary homicide or to procure 
abortion, no matter how gravely sinful, does not result in an ir
regularity unless it accomplishes its end.

The cooperators in the commission of voluntary homicide or 
the procuring of abortion are those who may be classed as prin
cipals in the delict, including all those who by common plan 
physically participate in the act that constitutes it; 53 in a word, 
all those without whose cooperation the delict would not have 
been committed.54 Complete and efficacious withdrawal of one’s 
collaboration in the projected delict relieves one of responsibility 
for its commission.55

50 [They are irregular from delict] who mutilate themselves 
or others or who attempt to take their own life.50

Mutilation is the act of removing a member of the human 
body, i.e., according to the commonly accepted view, of a member 
of the body which enjoys a function of its own, distinct from that 
of other members of the body, e.g., a hand, a foot, the tongue, a

52 Physical violence against the pregnant woman resulting in an abortion 
would not constitute the delict of procuring abortion, if this was not intended 
by the aggressor. However, the latter’s act could constitute voluntary homicide, 
but if he did not foresee the effects of his act, Cappello would hold that gravely 
culpable negligence resulting in either homicide or abortion is not sufficient to 
create the irregularity; op. cit., no. 506, 4, 30. He also excuses from the irregularity 
as an indirect cause of abortion, one who would cause it with the intention of 
curing the mother, excluding the intention of committing abortion; ibid., no. 
506, 6. But Vermeersch does not admit this. Cf. “De causalitate per se et per 
accidens seu directa seu indirecta,” Periodica, XXI (1932), 115*-! 16*.

53 The cooperators are those listed in can. 2209, §§ 1-3.
54 Failure to prevent the delict, when such prevention was possible without

grave inconvenience, suffices on the part of one who was bound in justice to pre
vent it; cf. Coronata, op. cit., II, no. 140. An agreement to hide the body of the 
one murdered would be sufficient to give rise to the delict, if it occurred before 
the homicide; and approval of the acts preparatory to the commission of the 
delict suffices, but not approval of the delict after its commission. Cf. Coronata, 
ibid., no. 142. 55 Cf. can. 2209, § 5. 50 Can. 985, 50.
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breast, an eye, but not a finger,07 an ear, or a tooth. This irregular
ity is incurred by one in public authority as well as by private 
individuals, and by surgeons performing unlawful operations.58 
Complete castration is mutilation in the sense of canon 985, 50. 
It seems that vasectomy is also in this category.09 So also the re
moval of the female organs of reproduction.

Blinding another is not mutilation; nor injuring a member of 
his body, even if the injury renders it useless.

Suicide is the malicious taking of one’s own life. The attempt 
to do this suffices to create the irregularity, even though the means 
were inadequate to the result; 00 but if the delinquent of his own 
volition changes his mind, there seems to be no attempt, if no 
damage has been done and no scandal given.91 But even in the 
case in which a person is not responsible for his act because of 
mental confusion, it is likely that he is irregular through defect, 
i.e., because of mental inadequacy under canon 984, 3 °. It is also 
possible that he may have inflicted injury on himself resulting in

07 Under pre-Code law an irregularity arose if one amputated merely a portion 
of a finger; though this would be gravely sinful, it would no longer cause an ir
regularity. In pre-Code law, they who cooperated in a mutilation were also ir
regular, but cooperators are not mentioned in can. 985, 50, though they are 
named in can. 985, 40. Cf. Coronata, op. cit., II, no. 143. But one who mutilated 
himself through an agent would be irregular. Cf. Gasparri, op. cit., nos. 420 f.

03 Amputation is lawful when it is necessary for the health of the body as a 
whole; it is also lawful if, not intended, it accompanies a good effect of a lawful 
action which is justified by a reason bearing adequate proportion to the loss of 
the member. Cf. Coronata, loc. cit. Self-defense might result in a mutilation; it 
would excuse from the irregularity in the degree in which it would excuse from 
the irregularity resulting from voluntary homicide. Cf. Coronata, loc. cit. Cappello 
holds that gravely culpable negligence resulting in mutilation is not sufficient to 
cause the irregularity, op. cit., no. 507; cf. also Wernz-Vidal, Ius canonicum, IV, 
252, note 465. One who was the cause of the ailment that necessitated the amputa
tion does not incur the irregularity, nor one who, not wishing to be attacked, 
nevertheless performed an act that caused another to mutilate him. Cf. Coronata, 
loc. cit. 50 Beste, op. cit., on can. 985, 50.

00 Cappello holds that there is no attempt in this case; under his view, the ir
regularity is incurred only when the attempt fails through interference on the part 
of an intervening agent, op. cit., no. 507.

01 Cf. can. 2213, § 3; Coronata, op. cit., II, no. 144.
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a bodily defect making him irregular under canon 984, 20. It is 
also possible that he would have incurred factual infamy, which 
is an impediment under canon 987, 70, while it lasts.02

6° [They are irregular from a delict] who as clerics practice 
medicine or surgery when it is forbidden them, if death results 
from their act.03 This irregularity derives from the decretal of 
Innocent III (1198-1216) which inflicted this punishment on 
monks who practiced surgery, even though they did it skillfully, 
not because of homicide, but because of their undertaking an 
assignment so foreign to their state of life.04 It is this delinquency, 
viz., a violation of the prohibition of canon 139, § 2, that results 
in the irregularity of canon 985, 6°. One act of medical advice 
seems sufficient to cause the irregularity, even if no medicine 
is prescribed, unless the cleric makes it clear that he has no med
ical competence and at the same time indicates, should such be the 
case, that consultation with a practitioner is advisable. However, 
an act performed in an emergency is not prohibited by the law. 
But the prohibition extends even to accredited physicians and 
surgeons once they have been admitted to the clerical state.05

02 Under pre-Code law, it was this factual infamy that constituted the sole ir
regularity resulting from attempted suicide, unless mutilation occurred. Cf. 
Coronata, ibid., no. 144. 03 Can. 985, 6°.

04 C. 19, X, de homicidio voluntario vel casuali, V, 12. It was in 1130 that the 
first prohibition was enacted forbidding what was called the evil custom of monks 
and Canons Regular in frequenting public schools to study civil law and medi
cine, and this was in the fifth canon of the particular Council of Clermont; cf. 
Mansi, XXI, 438 f. The decretals of Gregory IX contain laws prohibiting both 
attendance at medical schools and the practice of medicine. Cf. cc.3, 10, X, ne 
clerici vel monachi saecularibus negotiis se immisceant, III, 50. The practice for
bidden was the use of surgery (cutting or burning); but the practice of the Roman 
Curia extended the prohibition to the practice of medicine in any form. Cf. Bene
dict XIV, De Synodo Dioecesana, lib. XIII, c. 10, nos. 1 f. In this general form 
it has been incorporated in the Code in can. 139, §2, which forbids it in the 
absence of an Apostolic indult.

05 An Apostolic indult is not readily granted, except for mission territory. 
Coronata, De sacramentis, II, no. 146.

Since it is certain that religious who are not clerics are prohibited to practice 
medicine or surgery (cf. can. 139 [§ 2], 592, 614), Cappello (De sacra ordinatione, 
no. 508) and Wernz-Vidal (Ius canonicum, IV, 253) hold that they incur the ir
regularity if they violate the prohibition; Coronata thinks otherwise (loc. cit.).
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The irregularity is not incurred unless the death occurs as an 
effect of the practice of medicine or of surgery by the cleric.

70 [They are irregular from delict] who, lacking the req- 
quisite order or restrained from the exercise of it by a canonical 
penalty whether local or personal, medicinal or vindicative, per
form an act of orders reserved to clerics in sacred orders.00

In pre-Code law two separate sources of this irregularity were 
specified, viz., the usurpation of orders and the violation of a 
censure.07

The irregularity resulting from a usurpation of a function 
reserved to one in major orders is contracted by anyone, whether 
a layman or a cleric (prior to the Code it was disputed whether a 
layman would contract it), who lacking the order required per
forms the respective function in a solemn manner (i.e., using the 
vestments reserved to that order or acting in the manner reserved 
to one possessing that order). The performance of a function re
served to an order which one possesses does not result in this ir
regularity, even though the performance itself should violate 
the law, and this is true even of a priest who would hear confes
sions without jurisdiction.08 Moreover, a usurpation of jurisdic
tion does not result in this irregularity. It is not clear whether 
blessings reserved to a priest would, if performed by one not a 
priest, result in this irregularity; but the common opinion holds 
that it is contracted by one who performs consecrations reserved 
by the law to those having the episcopal order.00 Ignorance which

0° Can. 985, 7*.
07 Cf. cc. 1, 2, X, de clerico non ordinato ministrante, V, 28 (as to the usurpa* 

tion of orders); c. 1, de sententia et re indicata, II, 14, in VI®; cc. 1, 18, 20, de 
sententia excommunicationis, suspensionis et interdicti, V, 11, in VI® (as to the 
violation of censure; the decretals in VI® assume that the irregularity already 
exists, though the decretals of Gregory IX do not mention it; this indicates its 
introduction by custom).

08 He would be automatically suspended a divinis. Cf. can. 2366.
00 Cappello disagrees with the common opinion to the extent of admitting 

the probability of the adverse view. Cf. op. cit., no. 510. Cappello implies that 
a deacon who gave solemn benediction with the monstrance might not incur
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would prevent the commission of a grave sin would also prevent 
the delict to which the irregularity is attached.70

The irregularity resulting from the exercise of a function be
longing to a major order when one is prevented by a penalty from 
performing the functions of that order is not contracted by one 
who is merely suspended from the exercise of jurisdiction.71 But 
it is contracted when the act is performed in defiance of any 
penalty forbidding the exercise of a major order, even though the 
penalty is suspension ex informata conscientia,12 or a local inter
dict.73

Prior to a declaratory sentence a person is excused from observ
ing the penalty if he would lose his good name by doing so 74 or 
if he is asked by the faithful to minister to them.75 Since, in these 
cases, he is excused from observing the penalty, the perform
ance of the respective functions does not result in an irregular
ity.

Moreover, the irregularity is not incurred by the performance 
of the function which is itself the cause of the penalty. But it is 
contracted by the performance of the forbidden function while 
an appeal from the penalty is pending, unless the law grants the 
appeal with the effect of suspending the penalty. If the act is per- 

this irregularity, since radically this function belongs to the order of deaconship; 
ibid.

70 A decree of the Sacred Congregation of Rites permits a cleric who is ton
sured to act as subdeacon, if there is a justifying reason for it, provided he does 
not wear a maniple, does not wipe the chalice before the Offertory, does not pour 
the water into the chalice, does not touch the chalice, does not remove the pall 
from it or place the pall on it, and does not purify the chalice. S. R. C., July 17, 
1894, ad VII (Decreta authentica, no. 3832); Mar. 10, 1906, ad I, II (Decreta 
authentica, no. 4181). A justifying reason is considered to be lacking if a cleric 
in major orders, even though he be a priest, is available. Cf. Beste, op. cit., on 
can. 985, 70. 71 Cf. Coronata, op. cit., II, 187, note 8.

72 Cf. ibid., p. 185.
73 Cf. can. 2270 (§ 1), 2272. It is not contracted by a violation of the prohibition 

authorized in can. 2222, § 2, a prohibition imposed when it is only probable that 
a delict has been committed or when the time limit within which a penalty in 
the strict sense could be imposed has run out

74 Cf. can. 2232, § 1.  Cf. can. 2261 (§ 2), 2275 (20), 2284.76
134



HOLY ORDERS can. 987

formed by one who was uncertain whether he was forbidden by 
the existence of a penalty to perform it, the irregularity is doubt
ful, just as the penalty was. But this is not true if the doubt con
cerned merely the justice of the penalty.7®

986. Qualities of the delict causing irregularity. These delicts 
do not result in an irregularity unless they were grave sins, com
mitted after the reception of baptism, with the exception of that 
imposed in canon 985, 20, and manifested externally, either as 
public or occult offenses.  Since the law definitely placed this 
canon in this context to indicate the limitations within which a 
delict would result in an irregularity, it seems unwarranted to 
apply other canons of the Code to this question, except to indicate 
a case in which a delict is not committed, as in canon 2205, § 2, 
which states that grave fear removes the delict when the transgres
sion violates laws that are only ecclesiastical laws. Moreover, what
ever prevents the delict from being a grave sin prevents also 
the irregularity: viz., invincible ignorance, inadvertence, insuffi
ciency of subject matter. Self-defense is a justifying reason.  An 
attempted delict results in the irregularity only when the law 
makes the attempt itself a delict.  This seems verified in canon 
985, 3°, in the case of an attempted marriage.

77

78

70

To result in an irregularity, the delict should be manifested 
externally as a gravely sinful act; 80 but it is not necessary that it 
should be witnessed by anyone.81

987. Impediments in regard to orders. In contrast to the ir
regularities, the impediments are temporary, but for the time 
that they impede the reception or the exercise of orders, their 
effect is the same as that of irregularities.

They are simply impeded
10 who are the children of non-Catholics, as long as their par

ents remain in error.82 The impediment affects even illegitimate
70 Cf. Coronata, op. cit., II, no. 149, p. 186.
77 Can. 986. 78 Cf. can. 2205, § 4.
70 Cf. can. 2212, § 4. 80 Cf. Beste, op. cit., on can. 986.
81 Cf. Coronata, op. cit., II, no. 128. 82 Can. 987, i°.
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children; it affects them even if only one parent is a non-Catholic, 
and even if the latter signed the required promises (cautiones) in 
entering the mixed marriage.83 But it does not affect the grand
child of a non-Catholic.84 If the non-Catholic parent dies, he ceases 
to remain in his error, and many say that since the Code the 
impediment thereby ceases; others affirm the opposite, relying on 
pre-Code law.85 Cappello holds that the impediment does not 
arise if the parent is an unbaptized non-Catholic,80 but the lan
guage of the text in the Code does not make any exception.

2° [They are simply impeded] who have a wife.87 Whatever 
releases the man from the bond of matrimony releases him from 
this impediment. A dispensation from the impediment may be 
granted by the Holy See if the wife gives free consent and provides 
adequate assurance that she will leave him in peace, especially if 
she herself seeks a dispensation for admission into a religious 
novitiate.88

30 [They are simply impeded] who are charged with an office 
or an administrative burden forbidden to clerics, which carries 
with it the obligation of an accounting, until they have resigned 
the office and the administrative responsibility, have rendered 
their account, and are free of responsibility for it.80 The offices 
that give rise to this impediment are those forbidden principally 
in canon 139, §§ 2, 3,90 though any secular office is similarly for
bidden, even though it is of a private character, if it involves the

83 Code Commission, Oct. 16, 1919, XIII (AAS, XI, 478; Bouscaren, op. cit., 
1,487).

84 Code Commission, July 14, 1922, IX (AAS, XIV, 528; Bouscaren, op. cit., I, 
487). Prior to the Code, this impediment (then an irregularity ex defectu fidei con
firmatae) extended to grandchildren of a non-Catholic grandfather.

85 Cf. resp. S. C. S. Off., Dec. 4, 1890 (Coll. S. C. P. F., no. 1744).
86 Op. cit., no. 519 This was the pre-Code extent of the irregularity.
87 Can. 987, 20. In pre-Code law this impediment was an irregularity arising 

from defect, the lack of liberty (ob defectum libertatis).
88 Cf. can. 542, i°; Coronata, op. cit., II, no. 152.
89 Can. 987, 30. This impediment was a pre-Code irregularity ob defectum 

libertatis; it dates from the Council of Carthage (348), canon 8 of which is cited in 
c.un., X, de obligatis ad ratiocinia ordinandis vel non, I, 19; Mansi, III, 156.

90 Cf. our commentary on can. 139, §§ 2, 3.
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responsibility of rendering an account.01 The impediment does 
not arise if the responsibility is one that is not forbidden clerics,
i.e.,  the administration of ecclesiastical property.02

40 [They are simply impeded] who are slaves in the strict sense 
of the term, until they have obtained their freedom.03

50 [They are simply impeded] who, bound by the civil law 
to a period of ordinary military service, have not yet served 
it.04 This impediment affects those who have not yet been called 
either because they are not of the proper age or because they have 
been declared temporarily unfit.05 Ordinary military service is 
routine peacetime service to which the civil law calls all youths, 
regardless of class. It does not include extraordinary service in 
time of war, nor annual encampments to which the youth may be 
called after serving the routine period of military training.00 
Those who might be called as chaplains do not labor under this 
impediment. Cappello says it is more probable also that those 
called exclusively for the care of the sick do not fall under it.07 
If no law exists requiring such service, it need not be anticipated; 
if an exemption exists under a law requiring service, the with
drawal of that exemption need not be anticipated.

01 If one is legally freed by bankruptcy proceedings, the impediment would 
seem to cease. Cf. Coronata, op. cit., II, no. 153.

While the impediment continues, the cleric is affected in the same manner 
as if he were temporarily irregular; for instance, in a case in which he undertook 
to be executor of a layman’s will without the permission of his ordinary. Cf. can. 
>39» § 3-

03 Can. 987, 40. Serfs labor under this impediment, i.e., laborers irrevocably at
tached to the land; but not slaves who are such by virtue of their own contract, 
nor those condemned to hard labor for life, though the latter would labor at 
least under the impediment of factual infamy.

04 Can. 987, 50. Underlying this disqualification, which has existed from ancient 
times, was the threat offered a religious vocation by life in the army. Cf. cc. i, 
4, D. LI.

05 Code Commission, June 3, 1918 (AAS, X, 344; Bouscaren, The Canon Law 
Digest, I, 487).

0(1 Cf. Beste, Introductio in Codicem, on can. 987, 50; Coronata, op. cit., 11, 
no. 155; S. C. de Religiosis, deer. Inter reliquas, Jan. 1, 1911, ad I (AAS, III, 37 f.).

07 De sacra ordinatione, no. 523. However, service in the medical corps is mili
tary service and results in this impediment, according to the common view. Cf. 
Coronata, loc. cit.
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6° [They are simply impeded] who are neophytes, until, in the 
judgment of the ordinary, they have been sufficiently tried.08 
A neophyte is one who, as an adult, has recently received absolute 
baptism in the Catholic Church.

70 [They are simply impeded] who labor under factual infamy 
as long as, in the judgment of the ordinary, it continues.00 Factual 
infamy is incurred when one loses the good opinion of reputable 
and sober Catholics because of a delict or of evil ways.100 Factual 
infamy can be declared by the ordinary in a general statute. But 
the loss of reputation is not factual infamy unless it is public. And 
a slight loss of reputation is immaterial. On the other hand, judi
cial acquittal does not remove it, unless it amounts to complete 
vindication. But the fact on which it is based must be such as, at 
least, to raise the presumption of sin.101 Factual infamy prevents 
the exercise of orders received as well as the reception of orders.102 
If factual infamy is restricted as to locality, the impediment 
ceases in a locality in which the infamy does not exist. Otherwise,

68 Can. 987, 6°. St. Paul thus excluded neophytes from the episcopate. Cf. I Tim. 
3:6; in its second canon the Council of Nicaea (325) extended the exclusion to the 
priesthood; cf. c. 1, D. XLVIII; Mansi, II, 667-70; Schroeder, General Councils,
р. 20; the Council of Sardica (343), to the diaconate; cf. c. 10, D. LXI; Mansi, III, 
14; and custom, to the other orders. Prior to the Code, the more probable view 
regarded it as a true irregularity. Cf. Gasparri, De sacra ordinatione, no. 269. 
Various periods of trial were assigned by pre-Code authors; the Code adopts the 
view of those who left the matter to the judgment of the ordinary. The Code 
makes no special mention of clinici, i.e., those who postponed receiving baptism 
till they were on their back in extremis; a special disqualification existed in pre
Code law as to these, and it was doubted whether, even after they had been tried, 
they could be admitted to orders without a dispensation from the Holy Sec. Cf.
с. i, D. LVII; Gasparri, ibid., nos. 271 f. The lack of confirmation is no longer an 
impediment. Cf. Gasparri, op. cit., no. 479.

Can. 987, 7*. In ancient times those who were obliged to do penance for 
public delicts were excluded from the clerical state. Cf. c.6o, D. L.

100 Cf. can. 2293, § 3.
101 If the fact is true, but is not a sin or such as to create the presumption of 

sin, the attitude of the public is not relevant; e.g., toward the son of an execu
tioner or toward an actor, unless the latter has taken part in sinful productions.

102 Cf. can. 2294, § 2. Thus drunkenness in a priest could cause factual infamy 
and prevent the exercise of orders until, in the judgment of the ordinary, he had 
recovered his reputation. Cf. can. 2295.
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penance is usually required; but in the case of certain crimes, 
even penance would not suffice. Of itself, the reception of absolute 
baptism is immaterial as to the removal of factual infamy.

988. The irrelevancy of ignorance. Ignorance of irregulari
ties, whether of those arising from a delict or of those arising from 
a defect or of the impediments, does not excuse from them.  
However, invincible ignorance can prevent the incurring of an 
irregularity from a delict, if it prevents the commission of a grave 
sin.

103

104
989. The basis for multiplication. Irregularities and impedi

ments are multiplied if more than one cause of them exists but not 
from the repetition of the same cause, with the exception of the 
irregularity arising from voluntary homicide.  There can be 
more than one cause even within the same species, e.g., bodily 
defect can arise in the same case from a deformity and from an 
infirmity. According to canon 989, every homicide gives rise to 
an additional irregularity, but not every additional abortion, 
concerning which it is silent, though the Code distinguishes be
tween homicide and abortion in canon 985, 40. In view of this 
silence and the distinction made in canon 985, 40, the irregularity 
arising from abortion is not multiplied through a repetition of 
the delict.

105

100
990-991. Dispensations. 1. It is permitted to ordinaries, by

103 Can. 988. This canon is an application to irregularities and impediments 
of the law of can. 16, § 1.

104 Coronata holds that it is even probable that the irregularity is not incurred 
if the ignorance concerned only the fact that ecclesiastical law had added its 
prohibition to an act forbidden by divine law, against which the delinquent of
fends with sufficient knowledge of the latter. De sacramentis, II, no. 159. But he 
admits that if the delinquent had knowledge of the added prohibition of ec
clesiastical law, the lack of knowledge that an irregularity had been attached to 
the violation of the ecclesiastical prohibition is immaterial and does not prevent 
the incurring of the irregularity. Cf. our commentary on can. 986.

106 Can. 989. Some pre-Code authors held that all irregularities arising from a 
delict were multiplied by the repetition of the same delict. Cf. Gasparri, op. cit., 
no. 197.

100 Cf. Coronata, De sacramentis, II, no. 158; Beste, Introductio in Codicem, 
on can. 989; Vermeersch-Creusen, Epitome, II, no. 255.
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personal action or through a delegate, to dispense their subjects 
from all irregularities arising from an occult delict, with the ex
ception of that imposed in canon 985,40, and of any other that has 
been brought to the judicial forum.

2. The same power is given to every confessor for urgent oc
cult cases in which it is impossible to reach the ordinary and im
minent danger exists of serious harm or infamy, but only to 
permit the penitent the lawful exercise of orders already re
ceived.107

The power to dispense given to ordinaries in canon 198, § 1, is 
inclusive of major superiors of clerical exempt institutes.108

The dispensation authorized in canon 990, § 1, may be granted 
only to the subjects of the ordinary. In the case of diocesan clerics, 
this restricts the faculty to the ordinary of the diocese in which 
they are incardinated or in which they have a domicile; prior to 
the reception of first tonsure, the diocesan candidate is a subject 
of the local ordinary in whose diocese he has a domicile and, in 
this case, it is the latter ordinary who is empowered to grant the 
dispensation.109

107 Can. 990, §§1,2. Dispensations in cases of irregularity arising from a public 
delict must be obtained from the Holy See, which, Cappello (De sacra ordinatione, 
no. 514) says, does not grant a dispensation in such cases when the delict involved 
is that specified in can. 985, 40; in these cases, even when the delict is occult, a 
dispensation is difficult to obtain for the reception of orders. In cases of bigamy 
(can. 984, 40), a dispensation is also difficult to obtain. The Holy Office is ex
clusively competent in the external forum in regard to irregularities involving 
heresy; cf. Gasparri, De sacra ordinatione, no. 212. The Sacred Congregation of 
the Council is exclusively competent, in die external forum, when the irregularity 
arises from some other delict, if it affects secular priests; cf. S. C. Consist., Feb. 
27» 1909 (Fontes, no. 2059); Nov. 28, 1911 (Fontes, no. 2082). The apostolic delegate 
has had faculties to dispense from irregularities, only those of can. 985, 40, ex
cepted, but only for the benefit of those ordained and only with reference to the 
saying of Mass and to the retention of benefices; Bouscaren, The Canon Law 
Digest, I, 176.

108 Under the law of the Council of Trent (sess. XXIV, de ref., c.6; Schroeder, 
Council of Trent, p. 197), the power was not given to major superiors of clerical 
exempt religious institutes, but they enjoyed it in virtue of a special privilege of 
St. Pius V (1566—72), const. Romani Pontificis, July 21, 1571 (Bullarium Ordinis 
Praedicatorum [ed. Th. Ripoil, 8 vols., Romae, 1729-40], V, 283).

100 Beste thinks that the ordaining ordinary can dispense in virtue of can. 990, 
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The purpose of this grant of power is to avoid scandal. If the 
delict is known to only a few persons who can be relied on not to 
reveal it, it remains occult. However, if the delict is known 
publicly, the ordinary is not empowered to grant a dispensation 
even if the irregularity as such is occult.110

§ 1. Op. cit., on can. 990, § 1. Coronata says that when an ordinary ordains a sub
ject who is tonsured for immediate incardination in another diocese, it is the 
ordinary of the latter diocese who is authorized to grant the dispensation. Op. cit., 
II, no. 164.

no The Sacred Congregation of the Council ruled (September 9, 1582) that if 
a delict which under pain of irregularity forbade the exercise of orders was 
public, the bishop could not dispense from the irregularity, even though the 
exercise of orders which resulted in the irregularity was occult (apud Blat, Com
mentarium, III, pars I, no. 365). Coronata (loc. cit.) thinks this still to be the case. 
Blat, however, thinks otherwise (Commentarium, III, pars I, no. 366). He argues, 
and it seems correctly, that under can. 985, 70, the delict causing the irregularity is 
not the delict censured but the violation of the censure, and that if the violation of 
the censure is occult, the resulting irregularity is subject to the ordinary’s power 
of dispensation. m Cf. Coronata, loc. cit.; Beste, loc. cit.

112 Prior to the Code, some authors extended the bishop’s power to an irregular
ity resulting from these delicts, if they remained occult. Cf. Coronata, loc. cit. 
It was also held by pre-Code authors that if the irregularity resulted from a sin 
of excess committed in the course of self-defense, the bishop was competent, 
if the sin was occult; Coronata says that this view may be accepted, if such a sin 
of excess results in the irregularity, which he denies here; but cf. ibid., no. 134. 
The quinquennial faculties of the bishops in the United States permit them 
to dispense from the irregularity arising from these delicts but only to save the 
cleric’s reputation and with the condition that the cleric shall take recourse 
within a month to the Sacred Penitentiary under penalty of automatic suspension 
a divinis. Cf. Bouscaren, op. cit., II, 40. When an irregularity arises from a delict 
that is occult, recourse to the Holy See should be sent to the Sacred Penitentiary, 
without the actual name of the disqualified person.

Even if the delict remains occult, the ordinary loses his power 
to dispense from the resulting irregularity if the delinquent has 
been cited to a competent judicial, not administrative, tribunal.111 
Moreover, the ordinary cannot dispense from the irregularity af
fecting anyone who had a necessary part in the commission of 
voluntary homicide or abortion, even though this delict remains 
occult.112

In contrast with the ordinary power, which may be delegated, 
granted to ordinaries in canon 990, § 1, a delegated power is given 
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confessors in canon 990, § 2, subject to the same restrictions as 
that given ordinaries.113 This power a confessor can exercise even 
outside the confessional in regard to all those persons whose con
fessions his jurisdiction authorizes him to hear.114 Moreover, con
fessors enjoy this power only when the delinquent cannot 
approach the ordinary in person, by letter, or by agent, when 
there is imminent danger of serious loss (material or spiritual), 
and when the purpose of the dispensation is only to permit the 
exercise of orders.115

991. 1. In the petition for a dispensation from irregularities 
and impediments, all the irregularities and impediments involved 
shall be set forth; if they are not, a general dispensation will be 
effective in regard to all that were omitted in good faith, with the 
exception of those named in canon 990, § 1 [those arising from 
voluntary homicide or abortion and those brought before a judi
cial tribunal], but it shall not be effective for any omitted delib
erately.

2. In the case of irregularity arising from voluntary homicide, 
the number of delicts is to be set forth under the pain of the in
validity of the dispensation sought.116 This rule applies even to

ns A decree of the Holy Office of September 6, 1909 (Fontes, no. 1288) gave a 
similar power to confessors, which did not exclude irregularities arising from 
the delicts of voluntary homicide and abortion, but did require recourse within 
a month of the granting of the dispensation. This concession is now supplanted 
by can. 990, § 2. Cf. Coronata, op. cit., II, p. 213, note 6. Confessors who belong 
to clerical exempt institutes enjoy this power in virtue of a privilege free of the 
specific restrictions binding other confessors in the terms of can. 990, § 2.

114 Cf. Beste, op. cit., on can. 990, §2; Coronata, ibid., p. 213; Vermeersch- 
Creusen, op. cit., II, 261, 3; Cappello, De sacra ordinatione, no. 514, 5.

11  In an urgent extremity as envisioned in can. 990, § 2, if it is impossible to 
approach even a confessor, epikeia may permit the exercise of orders in a given 
case, provided that the delinquent applies for a dispensation as soon as pos
sible thereafter. Beste, op. cit.; Coronata, loc. cit.

5

The jubilee faculties of confessors in Rome, as well as of ten pilgrim confessors, 
included that of absolving, to permit the exercise of orders, from irregularity re
sulting from die occult delicts of can. 985, 40; cf. AAS, XLI, 342, 519.

110 Can. 991, §§ 1, 2. Commendatory letters of the ordinary should accompany 
the petition to the Holy See, except when it is sent to the Sacred Penitentiary; 
in that case, moreover, a fictitious name should be given. The Sacred Congrega- 
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dispensations granted by the ordinary or by the confessor.* 117 If the 
dispensation is a limited or special one, it does not cover the ir
regularities of which mention was not made, even though this 
was without culpability.

tion of the Sacraments enjoys the necessary competence in the external forum, 
excepting cases involving heresy, delicts committed by secular priests, or cases in 
which the following are concerned: religious, members of the Oriental rites, and 
persons subject to the Sacred Congregation for the Propagation of the Faith.

117 Cf. Coronata, op. cit., II, no. 166.
118 Cf. Cappello, De sacra ordinatione, no. 516; contra Augustine, op. cit., 

IV, on can. 991, § 2.
110 Can. 991, §§3, 4. No special form is required for the dispensation, even 

when granted in the external forum, but it is advisable to use that in the Roman 
Ritual, tit. Ill, c.5, De modo absolvendi a suspensione vel ab interdicto extra 
sacramentalem confessionem et dispensandi super irregularitate, nos. 2-4. When 
the dispensation is granted in the external forum, it should be recorded in the 
register of ordinations.

Since canon 991, § 2, requires enumeration of the delicts only 
in the case of voluntary homicide, it seems not to require it in the 
case of abortion.118

3. A general dispensation for orders extends also to major or
ders; and the person dispensed may obtain non-consistorial bene
fices even with the care of souls, but he cannot be appointed a 
cardinal, a bishop, an abbot nullhts, a prelate nullius, or a major 
superior in a clerical exempt religious institute.

4. A dispensation granted in the internal non-sacramental 
forum shall be reduced to writing; and evidence of it shall be 
recorded in a secret register of the curia.119

chapter in

Preparatory Requisites for Ordination

Canons 992-1001

Division. This third chapter of the title dealing with holy or
ders is composed of ten canons. The first of these (can. 992) im
poses on the candidate the obligation of manifesting his intention 
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to the bishop in due time. The three following canons (can. 
993-95) deal with the required testimonial letters. Two canons 
(can. 996 f.) treat of the examination of the candidate in regard 
to his knowledge. The next three canons (can. 998-1000) regulate 
the immediate inquiry into the candidate’s fitness. Canon iooi 
lays down norms governing the preparatory retreats.

992. The manifestation of intention. All candidates for or
ders, both seculars and religious, must, in good time before ordi
nation, manifest their intention, personally or through others, 
to the bishop or to him who, in this matter, takes the place of 
the bishop.1

1 Can. 992. This provision is not new with the Code; the time within which 
the manifestation was required to take place by the Council of Trent in reference 
to major orders was one month before the conferring of orders. Sess. XXIII, de ref., 
c.5; Schroeder, op. cit., p. 168. The Instruction of the Sacred Congregation of 
the Sacraments (1930) set this period as two months in relation to first tonsure 
and minor orders, requiring that the petition, written in the candidate’s own 
hand, be handed to the rector of the seminary within that time. S. C. de Sacra
mentis, instr. Dec. 27, 1930, §2, no. 1 (AAS, XXIII [1931], 120-29; Bouscaren, 
op. cit., I, 466). No further time period for the manifestation of intention is estab
lished in this Instruction or in the parallel instruction issued for religious by the 
Sacred Congregation of Religious. Cf. S. C. de Religiosis, instr. Dec. 1, 1931 (AAS, 
XXIV [1932], 74; Bouscaren, op. cit., I, 473). For the provisions of these Instruc
tions, cf. our commentary on can. 973, § 3.

993-995* The testimonial letters. Secular candidates and reli
gious candidates who in the matter of ordination are governed by 
the norms established for seculars, must present:

i° proof of the order last received or, if it is first tonsure that 
is to be received, of baptism and confirmation;

2° proof of the completion of the course of studies prescribed 
by canon 976 for the respective orders;

30 proof of the good moral character of the candidate from 
the rector of the seminary or from the priest to whose supervision 
outside the seminary the candidate was entrusted;

40 testimonial letters of the ordinary of any place in which the 
candidate has dwelt long enough to incur there a canonical im
pediment;
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5° testimonial letters of the major religious superior, if the 
candidate belongs to a religious institute.2

The Instruction of the Sacred Congregation of the Sacraments 
of 1930 requires the rector of the seminary, in the case of candi
dates for first tonsure and minor orders, to submit to the bishop 
certificates of the baptism and the confirmation of the candidates 
when he forwards the petitions of the latter and to accompany 
them also with his personal information regarding the fitness of 
the candidates for the clerical state. The bishop is then required, 
in accordance with the terms of the same Instruction, to require 
both the rector of the seminary and the pastor of the respective 
candidates, if the pastor is not related to the candidate by blood 
or affinity, to conduct an investigation into the fitness and the 
qualifications of the petitioners. Moreover, the bishop is to ex
amine each candidate separately in this matter, though he is per
mitted to delegate the vicar general, the rector of the seminary, 
or the disciplinary board of the seminary for this examination. 
The results of these inquiries are to be preserved under secret 
in the diocesan archives.3 The rector of the seminary should in
form the bishop of the completion of the required course of 
studies. In the case of first tonsure, the information on this point 
should refer not only to the fact that the theological course has 
been commenced, but also that the preliminary courses have been 
satisfactorily passed as required by canons 1364 and 1365, § 1. The 
II Plenary Council of Baltimore required, by a precept that has 
not been abrogated by the Code, that attestations of studies suc
cessfully completed be obtained from the heads of all schools in 
which the candidate studied.4

2 Can. 993, i°-5o.
8 Cf. S. C. de Sacramentis, instr. Dec. 27, 1930, § 1, no. 5, § 2 (AAS, XXIII [1931], 

120-29; Bouscarcn, op. cit., I, 466-68).
4 Acta et Dccreta, no. 322. The courses of studies required by the Councils of 

Baltimore do not conflict with the provisions of can. 1364 and 1365 (§ 1), and are, 
therefore, still obligatory. Cf. II Plen. Council of Baltimore, Acta et Decreta, 
nos. 176; III Plen. Council of Baltimore, Acta et Decreta, nos. 145-52, 167. The 
II Plenary Council of Baltimore also forbade the admission of a student into
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The bishop has a right to see all the proofs and testimonial let
ters specified in canon 993 even in the case of religious candidates, 
provided the latter are not exempt. As to sacraments received in 
his own diocese, he may be referred to his own records. In the 
case of exempt religious, the major superior must include with 
his dimissorial letters an attestation concerning them? Moreover, 
the non-exempt superior must attest concerning the age, legiti
macy, and good moral character of the candidate.

The testimonial letters are required under the Code only from 
those ordinaries in whose dioceses the candidate dwelt long, 
enough to contract a canonical impediment? Since no restriction 
is placed on the vicar general in the matter of issuing these testi
monial letters, it seems that he may do so even without a special 
mandate.7 Though this is not strictly required by the Code, the 
testimonial letters should be in writing.

994. 1. The period within which the candidate was able to 
contract a canonical impediment is, ordinarily, in the case of 
soldiers, three months, in the case of others, six months, but 
only if the period occurs after the candidate has reached the age of 
puberty; but the ordaining bishop according to his prudent judg-

any seminary without testimonial letters from the bishop of the diocese in which 
is located the seminary in which the student previously studied and from the 
head of the seminary; this precept seems also obligatory after the Code. Cf. II 
Plen. Council of Baltimore, Acta et Decreta, no. 180.

5 Cf. can. 995. All religious superiors must report that they have fulfilled the 
requirements of the Instruction of the Sacred Congregation of Religious of 1931.

6 Under can. 994, § 1, only w’hen this residence occurs after the age of puberty 
are the testimonial letters required; therefore, they are no longer required from 
the bishop of the diocese of one’s origin, as they were under the constitution of 
Innocent XII, Speculatores, Nov. 4, 1694 (Fontes, no. 258). For that reason the 
provisions of nos. 320 f. of the II Plenary Council of Baltimore requiring them 
are abrogated. On the other hand, can. 1363, § 2, requires for the admission to 
any seminary that the candidate be able to present documents attesting to his 
legitimacy, the reception of the sacraments of baptism and confirmation, and to 
his good moral character. If he was even a postulant in a religious institute, the 
permission of the Sacred Congregation of Universities and Studies is required. Cf. 
AAS, XXXIII (1941), 371.

7 Cf. Coronata, op. cit., II, no. 178. In any event, the issuing of testimonial let
ters does not involve an act of jurisdiction. 
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ment may demand testimonial letters even for a shorter period of 
residence, and also for the period that preceded puberty.

2. If the local ordinary is not sufficiently acquainted with the 
candidate, at either first or second hand, to be able to attest that 
during the time he dwelt in the territory subject to him he con
tracted no canonical impediment, or if the candidate has wan
dered through so many dioceses that it would prove impossible or 
extremely difficult to request all the testimonial letters, the ordi
nary must provide for the case by at least requiring from the 
candidate a suppletory oath.

3. If, after the testimonial letters have been obtained and be
fore the ordination, the candidate shall again dwell in the same 
district for the aforesaid length of time, new testimonial letters 
of the local ordinary must be obtained.  Moral impossibility 
might exist even if the letters of only one local ordinary were re
quired, e.g., in time of war.0 To require the suppletory oath 
in the case permitted by canon 994, the local ordinary no longei 
needs an indult of the Holy See, but the right of requiring it be
longs exclusively to the proper ordinary of the candidate. The 
oath may be taken, however, before his delegate. On the other 
hand, the right of demanding additional testimonial letters, i.e., 
for a shorter period of residence or for the period preceding 
puberty, is given to the ordaining bishop, even though the latter 
is conferring orders with dimissorial letters.

8

995. 1. The religious superior in his dimissorial letters shall 
also testify not only that the candidate has made religious pro
fession and belongs to the household of the religious house sub
ject to this superior, but also that the required studies have been 
completed and that the other requisites of law have been ful
filled.

8 Can. 994, §§ 1-3. In this canon the Code settles two matters that were con
troverted in pre-Code times: the time period and the age on which the need of 
testimonial letters was predicated. The Code has adopted the common pre-Code 
opinion with regard to the time period; with regard to age, it has departed from 
the pre-Code opinion that adopted the age of seven.

0 Cf. Coronata, ibid., no. 180.
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2. On receipt of these dimissorial letters, the bishop does not 
need further testimonial letters.10

In the case of an exempt clerical institute, the religious supe
rior is required to testify concerning the matters contained in 
canons 993, 995, 997, and 1001. However, he is not obliged to 
furnish any other evidence except his own testimony. He is not 
obliged to present the testimonial letters required in canon 994,
i.e.,  those of the local ordinaries in whose dioceses the candidate 
dwelt long enough to contract a canonical impediment, but he 
is required to testify to the absence of such impediments and to 
the fitness of the candidate for ordination. He need not refer 
explicitly to any studies prior to the course in theology.  But he 
must attest that the candidate for major orders has made perpetual 
profession. Moreover, he must note that the requisites of the 
Instruction of the Sacred Congregation of Religious of 1931 have 
been met.

11

If the ordaining bishop is certain that the testimonials contain 
a falsehood, he may refuse to ordain the candidate and refer the 
matter to the Sacred Congregation of Religious.12

996-997. Examination concerning knowledge. 1. Every can
didate whether secular or religious must undergo a previous 
thorough examination regarding the order to be received.

2. Candidates for major orders shall further undergo an ex
amination also in other treatises of sacred theology.

3. It is the function of the bishop to determine by what ar
rangement, in the presence of what examiners, and in what 
treatises of sacred theology the candidates shall take this examina
tion.13

Cappello states that one examination on the collateral treatises 
of theology suffices for all the major orders, and that three such

10 Can. 995, §§ 1, 2. 11 Coronata, op. cit., II, no. 181.
12 Coronata, loc. cit.; Cappello, op. cit., no. 344.
13 Can. 996, §§ 1-3. Prior to the Code, the examination concerning the order 

to be received was part of the general examination given prior to every ordina
tion. Cf. Cone. Trident., sess. XXIII, de ref., c.7; Schroeder, op. cit., p. 169. 
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examinations are not required. Coronata admits this if the ex
amination embraces the whole field of theology.14

997. 1. In the case of both secular and religious clerics this 
examination is conducted by the local ordinary who ordains or 
grants dimissorial letters in his own right; but he may also for 
adequate reason commit the task to the ordaining bishop, if the 
latter is willing to assume it.

2. When a bishop is about to ordain either a secular or a reli
gious, who is the subject of another, in virtue of lawful dimissorial 
letters in which it is affirmed that the candidate has been ex
amined in accordance with the norm laid down in the first para
graph and has been found prepared, he may acquiesce in this 
attestation, but he is not obliged to do so; and if in conscience 
he judges that the candidate is not adequately prepared, he shall 
not ordain him.15

Prior to the Code, exempt religious were subject to the exami
nation of the bishop to whom they were presented by their supe
riors.10 It is controverted whether they are still subject to it.17 
It seems clear, however, that the ordaining bishop can require 
the candidate to submit to this examination; but also, on the 
other hand, it appears equally clear that the bishop is not obliged

14 Coronata, ibid,, no. 183; Cappello, op. cit., no. 541. This examination does 
not suffice for the appointment to a parish, unless it is given in the same manner 
as an examination for a parish is given and covers the matter which such an 
examination is required to include. Code Commission, Nov. 24, 1920, V (AAS, 
XII, 574; Bouscaren, op. cit., I, 248). Cf. our commentary on can. 459.

16 Can. 997, §§ 1, 2.
10 Cf. Cone. Trident., sess. XXIII, de ref., c. 12; Schroeder, op. cit., pp. 171 f. 

A special privilege of exemption from this examination was granted by Gregory 
XIII to the Society of Jesus, by the constitution Pium et utile (Sept. 22, 1582), a 
privilege confirmed by Paul V in the constitution, Quantum (Sept. 5, 1606). 
It is commonly admitted that this privilege has not been abrogated. Cf. Coronata, 
op. cit., II, no. 185, p. 234, note 3.

17 The following say that they are still subject: Wernz-Vidal (op. cit., IV, no. 
272); Augustine (op. cit., IV, on can. 997), and Melo (De exemptione regularium, 
The Catholic University of America Canon Law Studies, no. 12 [Washington, 
D.C.: The Catholic University of America, 1921], p. 109. Cappello (ibid., no. 
542, 4) seems to admit their exemption; and Coronata inclines to this view (ibid., 
no. 185).
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to do so if the dimissorial letters testify that the examinations have 
been conducted as required by law. If a candidate is rejected by 
the bishop, he should bide his time and prepare himself for a 
later examination.

Even an auxiliary bishop can refuse to ordain a candidate who 
presents dimissorial letters from the residential bishop of the 
very same diocese in which he is auxiliary. Indeed, if there can be 
no doubt of the candidate’s lack of fitness, the ordaining bishop 
is obliged to reject him in virtue of the divine law itself.18

998-1001. The announcement of forthcoming ordination.
1. With the exception of religious who have made perpetual pro
fession of either simple or solemn vows, the names of candidates for 
the individual sacred orders are to be publicly announced in the 
respective parish church of every candidate; but the ordinary, 
according to his judgment, may both dispense from this an
nouncement for adequate reason and, on the other hand, demand 
that it be made also in other churches, or finally substitute for 
the announcement a public inscription posted at the doors of the 
church for several days inclusive of at least one feast day.

2. The announcement shall be made on a holy day of obliga
tion at Mass or on some other day and hour when the people are 
in church in numbers larger than ordinary.

3. If the candidate is not ordained within six months, the an
nouncement shall be repeated, unless the ordinary shall judge 
that it should not be.19

The obligation of making these announcements was imposed 
by the Council of Trent,20 though prior to the Code it was not 
fulfilled in many places, inclusive of dioceses in the United 
States.21 Coronata holds that the omission of one announcement 
would not be gravely sinful. Great latitude is given the ordinary, 
however, in regard to dispensing from the announcement, since 
he may grant such a dispensation for a justifying reason. This

18 Cf. Coronata, op. cit., II, no. 186.  Can. 998, §§ 1-3.19
20 Sess. XXIII, de ref., c.5; Schroeder, op. cit., p. 168.
21 Cf. Augustine, op. cit., IV, on can. 998, § 1; Coronata, op. cit., II, no. 187.
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power he may use also to permit the announcement in only one 
parish in the event that the candidate has more than one parish 
by reason of a plurality of domiciles or quasi-domiciles.22 On the 
other hand, the local ordinary can require the announcements 
to be made even in preparation for the reception of tonsure and 
minor orders.23

999. All the faithful are bound by an obligation of revealing, 
before sacred ordination, to the ordinary or the pastor whatever 
impediments to sacred orders they know of.24

When the announcement is made, the faithful are to be told 
of this obligation, but the obligation does not in virtue of that 
warning arise from the precept of the pastor or of the local ordi
nary, but in virtue of canon 999. The obligation is serious if the 
disqualification is such as would be seriously detrimental to the 
Church, though the faithful would be excused if they themselves 
or the community would suffer from the revelation harm as 
proportionately great as that which derives from their silence. 
The faithful should be given a period of two or three days within 
which to come forward with their information.25

1000. 1. The ordinary shall commission the pastor who makes 
the announcement, and also other pastors, if that seems desirable, 
to make a diligent investigation by interrogating trustworthy wit
nesses in regard to the character and conduct of the candidates, 
and to return to the curia testimonial letters reporting the in
vestigation itself and the fact of the announcement.

2. The ordinary should not fail to make other inquiries, in
clusive of confidential ones, if he shall judge this necessary or 
opportune.20

1001. The retreats. 1. Candidates for first tonsure and minor 
orders shall make a retreat of at least three full days; candidates

32 The Council of Trent had not clearly indicated in what church the announce
ment was required to be made. Cf. Coronata, loc. cit. Before the Code, the ordi
nary was not conceded the power of dispensing in this matter.

23 Cf. Coronata, loc. cit. 24 Can. 999.
25 Cf. Coronata, op. cit., II, no. 190.
20 Can. 1000, §§ 1, 2. The investigation required by this canon is more fully 
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for sacred orders, a retreat of six full days; but m the case of those 
who within six months are to receive more than one of the sacred 
orders, the ordinary can reduce the period of the retreat required 
for deaconship, but not below three full days.27

One retreat suffices if the minor orders are conferred on con
secutive days; but if a sufficient space intervenes, e.g., a space of 
three days, a retreat of at least one day should be made before the 
reception of the subsequent minor order. If a longer space inter
venes, the period of three full days must be spent in retreat before 
the reception of every minor order.

The period of retreat for the reception of subdeaconship and 
priesthood cannot be abbreviated, unless, in the case of priest
hood, a period of less than three or even of six days intervenes 
between the conferring of it and the conferring of deaconship. 
If the requisite interval does not intervene between any two of 
the sacred orders, one retreat of six days, made before the recep
tion of the first sacred order, suffices; but if possible a retreat of 
a day should be made before the reception of the subsequent 
sacred orders. But if a sufficient interval allows it, a retreat of six 
days is required tor the reception of priesthood and, if deaconship 
is not received within six months of the reception of subdeacon
ship, for the reception of deaconship as well.28

described in the Instruction of the Sacred Congregation of the Sacraments (1931). 
Cf. our commentary on can. 973, 992 f.

The pastor is always obliged to make a report of the outcome of the announce
ment The form he might use is the following: Per has litteras Excellentiam 
Vestram certiorem reddo me die......... . mensis ..................... . anno.............. ,
advenientem promotionem D...................ad sacrum.............................. ordinem
publicasse, nec ullum impedimentum mihi exinde innotuisse.

27 Can. 1001, § 1. Prior to the Code there was no general law requiring retreats, 
but the practice had become universal with regard to retreats for sacred orders 
as a result of the legislation of particular councils. Alexander VII had required 
a retreat of ten days of those to be ordained at Rome. Const. Apostolica sollicitudo, 
Aug. 7, 1662 (Fontes, no. 239).

This requirement was extended to the whole of Italy by Innocent XI. S. C. 
Ep. et Reg., Oct. 8, 1682 (apud Coronata, op. cit., II, no. 193).

28 Cf. S. C. de Sacramentis, dedar. Romana et aliarum, May 2, 1928 (AAS, XX, 
359; Bouscaren, op. cit., I, 489-92).
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2. If after the completion of the retreat sacred ordination is 
postponed for any reason beyond a period of six months, the 
retreat shall be repeated; if for a less period, the ordinary shall 
determine whether or not it is to be repeated.

3. Religious shall make these retreats in the house to which 
they belong or in another, if the superior makes prudent pro
vision for it; seculars, however, shall make them in a seminary 
or some other pious or religious house designated by the bishop.

4. The bishop shall be informed that the retreats have been 
made by the assurance given by the superior of the house in which 
they were made; or, in the case of religious, by the assurance 
given by their major superior.29

The attestation should specify the number of days spent in 
retreat, with a statement regarding any authorized reduction of 
the period.

The Code does not make any exception with regard to these 
retreats in favor of exempt religious.

CHAPTER IV

The Rites and the Ceremonies 
of Sacred Ordination

Canons 1002-1005

Division. The first two canons of this chapter affect the minis
ter of ordination; the other two, the recipient of orders. Canon 
1002 in a general way demands the observance of the required 
rites; canon 1003 provides that the Mass of ordination or conse
cration must be celebrated by the same minister as he that confers 
the orders; canon 1004 requires the supplying of orders omitted 
because of ordination in an Oriental rite; and canon 1005 de
mands the reception of Holy Communion during the Mass of 
ordination by all who receive major orders.

29 Can. 1001, §§ 2-4.
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1002. General requisite of liturgical observance. In the con
ferring of every one of the orders, the minister is obliged to ob
serve in every detail the proper rites prescribed in the Roman 
Pontifical or in other liturgical books approved by the Church, 
and he is not permitted for any reason whatever to omit or invert 
them.1

1003. The celebrant of the Mass accompanying the conferring 
of orders. The Mass of ordination or of episcopal consecration 
must always be celebrated by the minister of ordination or con
secration.2

1004. The supplying of an order omitted in ordination in an 
Oriental rite. If one who has already been promoted to certain 
orders in an Oriental rite receives an Apostolic indult for the 
reception of the subsequent orders in the Latin rite, he must first 
receive in the Latin rite the orders which he did not receive in the 
Oriental rite.3

1005. Reception of Holy Communion in the Mass of ordi
nation. All who are promoted to major orders are bound by an 
obligation of receiving Holy Communion in the Mass of ordi
nation.  This obligation is a grave one for those ordained priests, 
since they are concelebrants of the Mass; the obligation is prob

4

1 Can. 1002. A grave obligation is thus imposed. Cf. Cone. Trident., Sess. XXIII, 
de ordine, can. 5; Sess. VII, de sacramentis in genere, can. 13; Schroeder, op. cit., 
pp. 163,53.

2 Can. 1003. This provision does not, however, restrict the conferring of minor 
orders outside of Mass. The precept of conferring major orders at Mass is a very 
grave one, based on a custom of greatest antiquity.

3 Can. 1004. The terms of this canon seem general enough to include the case 
in which the candidate is not permanently transferred from the Oriental to the 
Latin rite. Cf. Coronata, op. cit., II, no. 199. In the Armenian rite, the minor 
orders are those of the Latin rite. In the Greek rite, the only Latin minor order 
is the lectorate, but in the reception of subdeaconship all the minor orders of 
the Latin rite are received except the exorcistate, which must be conferred on a 
subdeacon before he is promoted to the diaconate. Cf. Benedict XIV, const. 
Etsi pastoralis, May 26, 1742, § 7, no. 7 (Fontes, I, no. 328).

4 Can. 1005. Two references to this obligation are found in the Pontificale 
Romanum: in the rubrics De sacris ordinibus in genere and De ordinatione 
presbyteri.
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ably not grave for those ordained deacons and subdeacons; there 
is no obligation of this kind for those promoted to minor orders.®

chapter v

The Time and the Place for Sacred Ordination

Canons 1006-1009

Division. Canon 1006 treats of the proper time for ordina
tions; canon 1007, of the time and the place for the ceremonies 
of the repetition of ordination or the supplying of the cere
monies; and canons 1008 f. refer to the place for ordination, the 
former dealing with the case of ordination outside the territory 
of the ordaining bishop; the latter, with the churches and ora
tories in which ordinations should take place.

1006-1007. The time for ordinations. 1. Episcopal conse
cration must take place at Mass on a Sunday or the feast [noting 
the day of death] of an apostle.1 The feasts of St. Luke, St. Mark, 
and St. Barnabas are not considered feasts of the apostles in refer
ence to episcopal consecration; 2 neither are the feasts of St. Peter

8 Cf. Coronata, ibid., no. 201.
1 Can. 1006, § 1. St. Leo the Great (440-61) stated that the practice of conferring 

on Sunday the orders of the episcopate, the priesthood, and the diaconate dates 
to the early Fathers (c.4, D. LXXV). In the time of St. Leo these orders were 
conferred at night, after midnight of Saturday. Pope Gelasius (492-96) restricted 
the time for the conferring of the orders of the priesthood and the diaconate to the 
Sundays following the Ember Saturdays and to Passion Sunday (c.7, D. LXXV). 
Later (some say in the eighth or the ninth century) it became customary to confer 
these orders in the evening before midnight on the respective Saturdays, a custom 
which seems to have existed as late as the reign of Pope Innocent III (1198-1216) 
Pope Alexander III (1159-81) is the first to speak of Holy Saturday as a day on 
which a sacred order could be conferred (cf. c.3, X, de temporibus ordinationum 
et qualitate ordinandorum, I, 11). Eventually it became the custom in the thir
teenth century to celebrate the Mass of ordination in the morning of Saturday, 
instead of in the evening (cf. Gasparri, De sacra ordinatione, nos. 57-59). From 
the twelfth century the conferring of the order of the subdiaconate has been 
restricted to the days assigned for the conferring of the other major orders. Cf. 
Gasparri, ibid., no. 58.

2 S. R. C., Apr. 4, 1913, ad I, II (Decreta authentica, no. 4304).
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in Chains, of St. Peter’s Chair in Antioch, of St. Peter’s Chair in 
Rome, of St. John before the Latin Gate, or of the Conversion 
of St. Paul.3

2. The conferring of major orders shall take place at Mass 
on the Ember Saturdays, on the Saturday before Passion Sunday, 
and on Holy Saturday.

3. For a grave reason, however, the bishop may confer them 
on any Sunday or holyday of obligation.4

In the case of candidates who are not religious, the relaxation 
of the law permitting ordination on a Sunday or a holyday is 
determined by the bishop to whose diocese the candidate be
longs; in the case of religious and of those candidates whose ordi
nary is not a bishop, by the ordaining bishop.5 In relaxing the 
law, the bishop may not choose a holyday suppressed by the 
Code.6

4. First tonsure may be conferred on any day and at any hour; 
minor orders may be conferred on Sundays and feasts of double 
rite, but in the morning.7

5. Any custom contrary to the time for ordination as stated 
in the foregoing paragraphs is rejected as unreasonable; and the 
time as stated is required to be observed even in the case in which 
a bishop of the Latin rite confers orders, in virtue of an Apostolic 
indult, on a candidate of the Oriental rite, and vice versa.8

1007. When an ordination is to be repeated or some rite sup
plied, whether absolutely or conditionally, this may be done out-

• Cf. Coronata, op. cit., II, no. 235. * Can. 1006, §§ 2, 3.
8 Cf. Coronata, ibid., no. 237.
«Code Commission, May 15, 1936 (AAS, XXVIII, 210; Bouscaren, op. cit., 

II, 248). Holydays of obligation as listed in can. 1247, § maY chosen.
7 Can. 1006, §4. Alexander III (1159-81) replied that it was lawful to promote 

one or two candidates to minor orders on Sundays and other feast days; c.3, 
de tempore ordinationum et qualitate ordinandorum, I, 11.

8 Can. 1006, § 5. A custom of this kind cannot, therefore, be permitted to arise; 
cf. can. 5. Contrary privileges, however, are not revoked; cf. can. 4. Regulars 
have a privilege of ordaining on Sundays and holydays of obligation; cf. Coronata, 
op. cit., II, no. 240. 
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side the time [prescribed in the previous canon] and in secret.9 
1008-1009. The place for ordination. Outside his own terri

tory, a bishop may not confer orders for which the use of the 
pontifical insignia is required, without the permission of the 
local ordinary, except as provided in can. 239, § 1, no. 15.10 Cardi
nals are not bound by this precept, but if they confer orders in 
a cathedral church, they must notify the local ordinary in ad
vance. Metropolitans are not exempted by canon 1008.11 The 
needed permission can be given only by a residential bishop or 
by one, even though not a bishop, enjoying, during the vacancy 
of a diocese, equivalent jurisdiction. But it can be given by 
apostolic administrators, vicars, and prefects.12

1009. 1. General ordinations shall be held publicly in the 
cathedral church, and the canons shall be invited to them and 
shall be present at them; if, however, they are held in another 
district of the diocese, the church of greater dignity shall be 
selected, as far as possible, and the clergy of the district shall 
attend.

2. A bishop is not prohibited, however, when a justifying 
reason suggests it, to hold particular ordinations in other churches 
as well or even in the oratory of the episcopal residence, of the 
seminary, or of a religious house.

8 Can. 1007. Before the Code some authors cited the Decretals to insist that 
in the case of a repetition of an essential rite, the canonical time for ordination 
needed to be observed. Cf. c.3, de sacramentis non iterandis, I, 16. Coronata 
says the interstices do not bind in these circumstances. Ibid., no. 241.

10 Can. 1008. It is commonly admitted that the bishop does not exercise pontifi- 
cally the function of ordaining if he confers tonsure or minor orders vested in a 
surplice and stole, and wearing only the simple miter. Cf. Coronata, ibid., no. 242. 
Under the Council of Trent, the bishop disobeying this precept was suspended 
from the exercise of pontifical functions, and the candidate ordained was sus
pended from the exercise of orders. Sess. VI, de ref., c.5; Schroeder, op. cit., p. 50. 
Cf. our commentary on can. 337.

11 According to can. 274, 6°, metropolitans may perform pontifical functions 
throughout their province, with the obligation of notifying their suffragan in 
advance if they are to function in a cathedral church.

12 Cf. Coronata, ibid., no. 242.
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3. First tonsure and minor orders may be conferred even in 
private oratories.  General ordinations are those which are held 
on the six Saturdays enumerated in canon 1006, § 2; all others 
are particular.

13

14

13 Can. 1009, §§ 1-3. The first paragraph of this canon prescribing general ordi
nations is taken almost exactly from the rule of the Council of Trent. Cf. sess. 
XXIII, de ref., c.8; Schroeder, op. cit., p. 169.

14 Vermeersch-Creusen, op. cit., II, no. 270; Beste, op. cit., on can. 1009, § 1. 
Coronata thinks that ordinations held according to can. 1006, § 3, are also general 
ordinations, if all orders are conferred and no candidate is excluded. Ibid., no. 
243. Cappello thinks that an ordination is general if many candidates are to be 
ordained and nearly all the orders are to be conferred. Op. cit., no. 568, 2.

1 Can. 1010, § 1. Gasparri says that in this register there should be recorded 
also the names of the parents of the candidate, the place of his origin, his age, 
the authority under which the ordaining bishop acted, the receipt of testimonial 
letters from the respective bishops, and dispensations from impediments. Op. cit., 
no. 1127.

CHAPTER VI

The Record and the Certificate of Ordination

Canons 1010-1011

Division. Canon 1010 provides for the entry of the details con
cerning ordination in a special register in the episcopal curia, for 
the preservation of all the documents connected with the ordina
tion, and for the certificate of ordination to which the cleric is 
entitled. Canon 1011 requires that a notification of the ordination 
of subdeacons be sent to the pastor of the church in which they 
were baptized for entry in the baptismal register.

1010. The ordination record. 1. After the completion of ordi
nation, the names of all those ordained and of the ordaining min
ister, as well as the place and the date of ordination, shall be 
entered in a special book carefully guarded in the [diocesan] 
curia of the place in which the ordination occurred; moreover, 
all documents pertaining to the respective ordinations shall be, 
without exception, preserved.1
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2. An authentic certificate of ordination shall be given to every 
candidate ordained; and if the latter was ordained by a bishop 
other than his own in virtue of dimissorial letters, he shall present 
this certificate to his own ordinary for the purpose of recording 
the ordination in the special book preserved in the archives.2 One 
diocesan register can serve the purposes of both the first and the 
second paragraphs of canon 1010; but in the case of religious, 
a special provincial or general register is required by the second 
paragraph.3

1011. Notification of the reception of the first of the sacred 
orders. Moreover, the local ordinary, in the case of those or
dained from the secular clergy, or the major superior, in the case 
of those ordained with dimissorial letters of the latter, shall send 
a notification of the promotion to subdeaconship of every single 
candidate to the pastor of the parish in which baptism was con
ferred in order that the latter may enter a record of it in his 
register of baptisms in accordance with the norm of canon 470, 
§ >•*

2 Can. 1010, § 2. It is not clear that there is a strict obligation either to give or 
receive the certificate of ordination when one has been ordained by one’s own 
bishop. 8 Coronata, op. cit., II, no. 248.

■‘Can. 1011. This provision imposes a grave obligation. It is new with the 
Code, and is analogous with similar obligations imposed in can. 470, § 2; can. 
576, § 2 (in reference to solemn profession); can. 798 (in reference to confirma
tion); and can. 1103, §2 (in regard to marriage). In the case of non-exempt re
ligious, notification is to be made by the local ordinary. Coronata, ibid., no. 249. 
The respective authorities may depute the fulfillment of this obligation to their 
subordinates.
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Matrimony

Canons 1012—1143

Division. The seventh title of the first part of the third book 
of the Code treats of the sacrament of matrimony. Commencing 
with seven introductory canons (can. 1012—18), it divides its 
subject matter into twelve chapters as follows. In the first chapter 
(can. 1019-34) it lays down norms governing the preparations 
required before the celebration of the marriage ceremony; in 
the second (can. 1035-57) deals with the impediments in gen
eral; in the third (can. 1058-66) it specifies the prohibiting 
impediments; in the fourth (can. 1067-80) it defines the invalidat
ing impediments; in the fifth (can. 1081-93) analyzes the ele
ments of matrimonial consent; and in the sixth (can. 1094-1103) 
it imposes the obligation of the form of marriage.

The seventh chapter (can. 1104-1107) indicates the circum
stances under which secret marriage (matrimonium conscientiae) 
is permitted. The eighth chapter (can. 1108 f.) regulates the time 
and the place for the celebration of marriage. The ninth chapter 
(can. 1110-17) lists the effects of marriage. The tenth chapter 
(can. 1118-32) lays down restrictions with regard to the separa
tion of the spouses; it is divided into two articles, the first of 
which (can. 1118-27) deals with cases that involve the breaking 
of the bond; the second (can. 1128-32) explains the nature of 
separation without the breaking of the bond. The eleventh chap
ter (can. 1133-41) provides for the validation of invalid mar-
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riages; it is divided into two articles, the first of which (can. 
1133-37) indicates the ordinary method, and the second (can. 
1138-41) governs the method by which the marriage is healed in 
the root (sanatio in radice). The last chapter (can. 1142 f.) treats 
of marriage after the death of one’s spouse.

Preliminary concepts. In Latin, marriage is called matrimo
nium, connubium, and coniugium. The name matrimonium is 
derived from matris munium (i.e., the mother’s office), thus de
noting primarily the woman’s function in the state of matrimony. 
The name connubium (i.e., with a veil) derives from the ancient 
custom which required the bride to appear veiled in the presence 
of her husband in token of modesty and subjection; with this 
name is associated the term nuptiae, which possesses the same sig
nificance. The name coniugium derives from con and iugum (i.e., 
with a yoke) and thus designates the matrimonial bond.

Definition. Marriage may be considered either as the act creat
ing the relation between husband and wife (in fieri) or as that re
lation in its permanent state (in facto esse). In the latter sense it 
is the indissoluble alliance between the man and the woman. In 
the former sense, it is a legitimate contract between a man and 
a woman by which they are mutually united in an indissoluble 
alliance for the procreation and the education of children. It is 
the consent of the contracting parties (who are the material ob
ject of the bilateral contract) which establishes the indissoluble 
alliance (its formal object). On the other hand, the marriage con
tract is distinctive in three ways.

1) The right to make it derives from the natural law itself.
2) The consent cannot be supplied by any human authority.
3) The object and the essential conditions of the contract are 

removed from the will of the contracting parties, who must ac
cept them as they are under penalty of the invalidity of the con
tract.1

1 Chelodi-Ciprotti, Ius canonicum de matrimonio (5th ed., Vicenza: Anonima 
Tipografica, 1947), no. 2 (hereafter cited as Ius matrimoniale).
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INTRODUCTION

Canons 1012-1018

Of the seven introductory canons in the title on matrimony, the 
first (can. 1012) lays down the proposition that matrimony is a 
sacrament. Canon 1013 then determines the purpose and the 
essential properties of marriage. Canon 1014 defends the pre
sumption of validity which matrimony enjoys before the law. 
Canon 1015 distinguishes between merely ratified, ratified and 
consummated, legitimate and putative marriage and asserts the 
presumption in favor of the consummation of the marriage once 
the parties have lived together. Canon 1016 points out the respec
tive provinces of the divine law, the ecclesiastical law, and the 
secular law in regard to the marriages of baptized persons. Canon 
1017 deals with espousals, and canon 1018 emphasizes the duty 
of the pastor to instruct his parishioners in regard to the sacra
ment of matrimony.

1012. Marriage as a sacrament. 1. Christ our Lord elevated 
to the dignity of a sacrament the very matrimonial contract of 
baptized persons.  This juridical statement asserts a doctrine of 
faith.  Considered merely as a contract, marriage possesses a sa
cred and religious character. In raising this natural contract to the 
supernatural order and endowing it with the power to confer 
sacramental grace by the very fact that a sacrament is received 
when the contract is made (ex opere operato), Christ did not 
change the nature of the contract or of marriage. He merely lifted 
it from the natural plane to the plane of grace; and it is on this 
account that the sacrament of matrimony in the New Law is 
superior to marriage in the Old Law.

2
3

4

2 Can. 1012. Cf. the Matrimonial Code for the Oriental Church, can. 1, § 1 
(hereafter cited Oriental Code). Cf. II Plen. Council of Baltimore, Acta, nos. 
324 ff.; Ill Plen. Council of Baltimore, Acta, no. 125.

8Cf. Cone. Trident., sess. XXIV, de matrimonio, proemium, can. 1; Schroeder, 
Council of Trent, pp. 180 f. * Cf. Cone. Trident., loc. cit.
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But it is the contract between baptized persons that has been 
thus dignified, inasmuch as the unbaptized cannot receive a 
sacrament.5 Therefore, even after the time of Christ, the mar
riages of the unbaptized have remained merely natural contracts.

It is the act creating the indissoluble alliance (matrimonium in 
fieri) which has been elevated to the dignity of a sacrament and 
which operates of itself (ex opere operato) to bestow sacramental 
grace.®

2. Consequently between baptized persons a valid matrimonial 
contract cannot exist unless it is by that very fact a sacrament.7 
This juridical assertion does not contain a doctrine of faith, but 
the contrary doctrine was condemned in the Syllables of Pius IX 
(1864)?

Should baptized persons attempt positively to exclude the 
reception of the sacrament, they would exclude also the contract, 
since they would impose on the latter a condition impossible of 
fulfillment.0 This effect does not follow if they merely fail to 
advert to the fact that they are receiving a sacrament.

If one of the parties is not baptized, even in the case in which 
a baptized Catholic marries an unbaptized person with a dispen
sation from the impediment, it is the more common view that the 
contract is not a sacrament. The reason for this view is that since 
the marriage bond is a mutual one it cannot be stronger in regard 
to one spouse than to the other. Since one of the parties cannot 
receive the sacrament of matrimony, it is concluded, neither can 
the other.10

6 Cf. our commentary on can. 87.
6 On the other hand, in the Holy Eucharist, the consecration by which transub- 

stantiation is effected constitutes the sacrifice, not the sacrament; it is the use of 
the consecrated host through Holy Communion that constitutes the sacrament.

7 Can. 1012, § 2. Cf. Oriental Code, can. 1, § 2.
8 Prop. 66, 73 (Fontes, no. 543).
• Cf. De Smet, Tractatus theologico-canonicus de sponsalibus et matrimonio 

(4th ed. [inde a Codice ed. 2.], Brugis: Car. Beyaert, 1927), no. 177 (hereafter 
cited as De matrimonio).

10 Cf. De Smet, ibid., no. 179. It can be alleged in support of this view that 
the Holy Office called a natural bond the bond of a marriage in which only one 
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Upon the reception of baptism by both parties, a marriage that 
was only a natural bond at its inception becomes a sacrament, and 
since the original consent of both spouses remains operative, it is 
not necessary for them to renew their consent.11

1013. Ends and properties of marriage. 1. The primary end 
of marriage is the procreation and the education of children; the 
secondary purpose is mutual aid and the easing of concupiscence.  
The propagation of the human race was made the necessarily in
herent purpose of marriage by the Creator Himself; if, therefore, 
this purpose is positively excluded, the marriage is null and void.  
On the other hand, provided that the primary purpose is not posi
tively excluded, the contract is valid and licit even if it is made 
not for this purpose but for some other lawful reason, even 
though it be extrinsic to the contract, e.g., to find affection, to 
escape poverty, or to enjoy the comforts of a home;  indeed, 
under the given hypothesis, the marriage would be valid even 
if the purpose intended were not a lawful one.  Moreover, even 
should the fulfillment of the primary purpose be impossible, if 
it is not positively excluded, the marriage is valid, provided that 
neither of the spouses is impotent.  But marriage contracted 
solely for the secondary purpose, with the positive exclusion of 
the primary purpose, is void.

12

13

14

15

10

The primary end of marriage is opposed by conjugal onanism, 
by neo-Malthusianism, by birth control, and by planned parent

party was not baptized, the other being a baptized Anglican. Cf. S. C. S. Off., 
Nov. 5, 1924; Bouscaren, The Canon Law Digest, I, 553 f.

11 The consent remains operative even though an attempt had been made 
to revoke it, since such an attempt would be entirely ineffective in the case of a 
valid marriage. Cf. De Smet, ibid., no. 178, note 1.

12 Can. 1013, § 1. These are the purposes of marriage even as an institute of 
the natural law; they belong a fortiori to Christian marriage. Cf. Oriental Code, 
can. 2, § 1.

13 Cf. our commentary on can. 1086, § 2. A decree of the Holy Office of April 
1, 1944, rejected the view that the secondary purposes of marriage are not 
subordinate to the primary purpose. Cf. The Jurist, IV (1944), 628 f.

14 Cf. Vermeersch-Creusen, Epitome, II, no. 275.
15 Cf. Chelodi, op. cit., no. 3.  Vermeersch-Creusen, loc. cit. 10
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hood. But even in the case of persons accepting these systems in 
theory or in practice, their marriage is invalid only if, at the time 
of making the contract, they positively exclude the primary pur
pose of the contract. The Rota interprets the firm resolve (even 
of only one party) to avoid the procreation of children in per
petuum to mean the exclusion of the right to conjugal relations.

The education of children is the logical and necessary comple
ment of their procreation; it gives them moral life as the latter 
gives them physical life.

2. The properties of marriage. The essential properties of mar
riage are unity and indissolubility and these, in Christian mar
riage, are given special support in virtue of the sacrament.  They 
are essential because they cannot be dissociated from the con
cept of even natural marriage; they pertain to the very nature of 
the contract which, in their absence, ceases to be the contract of 
marriage. However, a wrong view regarding them does not in
validate the contract unless it is accompanied by a positive exclu
sion of one of them.

17

18
The property of unity is that by which the contract is limited 

to an agreement between one man and one woman to the exclu
sion of all others until the bond of the contract comes to an end, 
an event that is usually brought about only by death.10

This property is defeated by polyandry and polygyny. In the 
case of polyandry, a woman attempts simultaneous marriage with 
more than one man; in the case of polygyny, a man attempts 
simultaneous marriage with more than one woman. These prac-

17 Can. 1013, § 2. Cf. Oriental Code, can. 2, § 2.
18 S. R. R., Nullitatis matrimonii, Dec. 9, 1911, coram R. P. D. Michaele Lega,

Decano; S. Romanae Rotae Decisiones seu Sententiae quae prodierunt anno 1909- 
1941 (33 vols., Rome: Typis Vaticanis, 1912-50), III (1911), 507 (hereafter cited 
as Decisiones); this was the first decision in the Gould case (cf. AAS, IV [1912], 
146). Subsequent hearings are found in S. R. R., Nullitatis matrimonii, Mar. 1, 
1913, coram R. P. D. Friderico Cattani Amadori; Decisiones, V (1913), 173; AAS, 
V, 312; S. R. R., Nullitatis matrimonii, Feb. 8, 1915, coram R. P. D. loanne Prior; 
Decisiones, VII (1915), 20; AAS, VII (1915), 292. Cf. also the decision in the Mar
coni case: S. R. R., Nullitatis matrimonii, Apr. 11, 1927, coram R. P. D. lulio 
Grazioli; Decisiones, XIX (1927), 104. 10 Cf. our commentary on can. 1118.
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tices are not only contrary to the properties of marriage; they 
also run counter to its purpose. Polyandry defeats the primary 
purpose of marriage both in promoting childlessness and, be
cause of the uncertainty of paternity which results from it, in de
priving the child of his father’s assistance in the process of his 
education.20 Polygyny undermines the secondary purpose of mar
riage by its interference with mutual aid between the spouses in 
the attainment of marital happiness and in the education of their 
children.

The property of indissolubility is that by which the agreement 
is required to effect a perpetual partnership, a permanent bond. 
As indissoluble by the parties, the bond is said to be intrinsically 
indissoluble; as indissoluble by their superiors, it is said to be 
extrinsically indissoluble. Even natural marriage is intrinsically 
indissoluble. A marriage of baptized persons is also, after its con
summation, extrinsically indissoluble.21 Before consummation, 
however, it is extrinsically dissoluble, but only by the authority 
of the Church acting under divine commission.22 As far as the 
secular authority is concerned, all marriages are both intrinsically 
and extrinsically indissoluble.

Intrinsic dissolubility and extrinsic dissolubility are opposed 
to the primary and the secondary purposes of marriage. Both are 
therefore at odds with the property of indissolubility required by 
the natural law.23 The divine positive law insisting on these prop
erties 24 was relaxed under the Old Law, but it was re-established 
by Christ as obligatory on all, whether Christian or not.25

20 Cf. St. Thomas, Summa theol. Suppl., q. 65, a. 1, n. 8.
21 This is not true of a marriage contracted coram Ecclesia, with the required 

dispensation, by a baptized person with an unbaptized person. Such a marriage, 
even after consummation, is extrinsically dissoluble by the supreme authority 
of the Church in favor of the faith. In recent years many such cases have been 
submitted to the Holy Office and not infrequently, when the fact of non-baptism 
of one party was proved and the local ordinary recommended the grant of the 
petition, the Holy Office gave a favorable decision.

22 Cf. our commentary on can. 1119, 1120 (§ 1).
28 Cf. De Smet, op. cit., nos. 310 f. 24 Cf. Gen. 2:24.
28 As to the re-establishment of the law requiring the property of unity, cf.
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The property of indissolubility is identified with one of the 
three so-called bona matrimonii (benefits of marriage), i.e., it is 
the bonum sacramenti. The two other bona are the bonum prolis 
(identified with the primary purpose of marriage, i.e., the beget
ting and the education of offspring) and the bonum fidei, i.e., the 
mutual fidelity of the spouses. If a contracting party assumed the 
obligation imposed by his contract in regard to the latter two 
bona, the contract would be valid in spite of his intention to vio
late that obligation. But in regard to the bonum sacramenti (in
dissolubility) the very intention to violate the obligation renders 
the marriage invalid, no matter whether or not the contracting 
party intended to assume the obligation as such.20 * * * * * *

Matt. 5:32 and 19:9, together with Mark 10:11 and Luke 16:18; cf. also S. C. S.
Off., instr. Mar. 28, i860 (Coll. S. C. P. F., no. 1188). As to the re-establishment 
of the law requiring the property of indissolubility, cf. Matt. 19:3-8; 5:32; 19:9;
Mark 10:11; Luke 16:18, I Cor. 7:10, 11; Rom. 7:2, 3.

-’G Cf. St. Augustine (c. 10, C.27, q.2); Cappello, De sacramentis, III (2nd ed., 
Taurinorum-Augustae, 1927), nos. 15 f. (hereafter cited as De matrimonio);
Chelodi, op. cit., no. 117. The fact that the parties by a separate act mutually
agree not to make use of the marital right which they grant in the contract of
marriage does not invalidate the latter contract. Cf. De Smet, op. cit., no. 156.

27 Can. 1014. On June 26, 1947, the Code Commission replied that, in cases 
handled as required by law, the presumption of the validity of a first marriage 
(where doubt remains regarding it) suffices to justify a declaration of the nullity of 
a subsequent marriage; cf. The Jurist, VIII (1948), 106. Cf. Oriental Code, can. 3.
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1014. The juridical presumption in favor of marriage. Mar
riage enjoys the favor of the law; consequently in doubt the valid
ity of the marriage must be maintained until the contrary is 
proved, without prejudice however to the provision of canon 
1127.  This presumption governs even in the absence of evidence 
that a marriage was celebrated, as may readily happen in the 
case of the unbaptized, if in their own view and that of their 
neighbors the parties are regarded as joined in a lawful union, 
for in that case the marital union is in possession. The presump
tion holds in spite of the fact that the union may not exist or may 
be an invalid one; the juridical theory on which it rests is that 
it is preferable to allow some parties to remain in a relationship 

27



can. 1015 THE SACRED CANONS

that may not be a marriage or a valid marriage than to risk the 
violation of the natural law by separating others who are validly 
united in a marital bond.28 As every presumption is, it is a prob
able conjecture in an uncertain matter.20 It governs in both the 
external and the internal forum, whether the uncertainty arise 
from the fact that a law or a fact involved is doubtful. However, 
it yields to moral certainty resulting from adequate proof.

The only exception to canon 1 o 14 is the case in which there is 
involved a marriage that is not a sacrament. In that case, accord
ing to canon 1127, the convert enjoys the favor of the law, and all 
doubts concerning the law or concerning a fact are to be resolved 
so as to benefit him.

1015* Kinds of marriage. 1. A valid marriage of baptized per
sons is said to be ratified (ratum), if it is not yet complete by 
consummation; ratified and consummated (ratum et consum
matum), if there has occurred the conjugal act toward which the 
matrimonial contract by its nature is directed and by which the 
spouses become one flesh.30

Only a marriage that is a sacrament can be a ratified (ratum) 
marriage; before consummation it is merely ratified.31 Consum
mation is considered to have occurred only if it is completed, i.e., 
only if there is a penetration of the vagina and a deposit therein 
of the semen virile.32

2. Once the spouses have lived together after the celebration of 
the marriage, the consummation of the latter is presumed until 
the contrary is proved.  In this case, the burden of proof lies on 
him who denies consummation, and his proofs must be sufficient 
to create moral certainty that there was no consummation.

33

3. A marriage validly celebrated between unbaptized persons 
is said to be legitimate (legitimum),  both before and after con-34

28 Cf. c.47, X, de testibus et attestationibus, II, 20. 29 cf. can. 1825
80 Can. 1015, § 1. 8i cf. Vermeersch-Creusen, op. cit., II, no. 277.
82 Cf. De Smet, op. cit., no. 157; Vermeersch-Creusen, loc. cit.
88 Can. 1015, § 2.
84 Can. 1015, §3. In certain canons this term is used rather to designate a 
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summation. Moreover, it is presumed to have been consummated 
if the parties lived together after its celebration. On the baptism of 
both parties, their consummated legitimate marriage becomes a 
ratified marriage; it becomes ratified and consummated if a con
jugal act should follow their baptism.

4. Until both parties become aware of its invalidity, an invalid 
marriage is said to be putative (putativum) if it was celebrated in 
good faith by at least one party.   This is true no matter what the 
cause of the invalidity, even though it should be the lack of the 
requisite consent on the part of the person in bad faith. The mar
riage does not cease to be putative when both parties conceive a 
doubt as to its validity; but when both have moral certainty of 
its invalidity. When they have acquired this knowledge, they 
must abstain from the conjugal act until the marriage is vali
dated.  The children of a putative marriage are, as a rule, con
sidered legitimate.

35*

30
37

marriage contracted in accordance with law. Cf. can. 232 (§2, 20), 331 (§ 1, i°),
1075. 35 Can. 1015, §4. 30 Cf. Cappello, op. cit., no. 48.

37 Cf. our commentary on can. 1114 and on can. 1116 in regard to legitimation, 
by subsequent putative marriage, of children born prior to it. Cappello (op. cit., 
no. 746) demands for the effect of the legitimacy or the legitimation of the children 
that the marriage be regarded as celebrated in the Church (in facie Ecclesiae), ex
plaining, however, that this does not necessarily demand either the proclamation 
of the banns or the presence of a competent priest; in this sense a marriage of 
Catholics could be a putative marriage if celebrated in the presence of only two 
witnesses under the circumstances contemplated in can. 1098; the same is true 
of the marriage of baptized non-Catholics who marry in accordance with can. 
1099, § 2. Cf. Chelodi, op. cit., no. 9; Vermeersch-Creusen, loc. cit.

On Jan. 26, 1949, the Code Commission replied that the word, “celebratum,” 
in can. 1015, § 4, signifies exclusively a marriage contracted before the Church 
(coram Ecclesia) (AAS, XLI, 158). These words, “coram Ecclesia,” are inserted 
after the word, “celebratum,” in the Greek Code (can. 4, § 4).
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A marriage contracted in spite of some prohibition is unlawful 
but not invalid; it is, therefore, not putative in any case.

Besides the kinds of marriage listed in canon 1015, canonists 
frequently use other terms descriptive of marriage, of which the 
following are found more or less consistently.

A public marriage is one that is celebrated before the public 



can. ioi6 THE SACRED CANONS

with the observance of the solemnities required by the Code and 
which is recorded in the public parochial register. A secret mar
riage, or a marriage of conscience, is one recorded in a secret regis
ter and hidden from the public with the permission of the local 
ordinary, though contracted before a priest and two witnesess all 
of whom are bound to secrecy.38

A civil marriage is one contracted with the observance of the 
formalities required by the secular law. Prior to the Code, such a 
marriage contracted by those bound to observe the formalities 
imposed by the Council of Trent was called a clandestine mar
riage.39 In its strict sense a marriage is called an attempted mar
riage when the contract is made by parties one at least of whom is 
aware that an invalidating impediment intervenes to nullify 
it.40

A morganatic marriage is a valid marriage but one in which 
secular law denies to the wife or the children some of the civil 
effects ordinarily accorded to a valid marriage, e.g., when a mem
ber of a royal family marries a commoner.

1016. Authority over marriage. The marriage of baptized per
sons is governed not only by the divine law but also by canon law, 
without prejudice to the competence of the civil power in relation 
to the merely civil effects of marriage.  As all marriages, the 
marriage of Christians is governed by the natural and the divine 
positive law. But it is also governed by canon law and for the 
following reasons.

41

1) The Church has authority over it as one of the sacraments 
entrusted to its exclusive care.42

2) The baptized are subject to the Church in all religious mat
ters; and marriage, even prescinding from its character as a sacra
ment, is a religious matter.  For this reason, even when one of the43

88 Cf. our commentary on can. 1104 f. «e cf. Cappello, ibid., no. 49.
<0 Cf. can. 1069 (§ 1), 1075 (i°), 1072, 1073.
41 Can. 1016. Cf. Oriental Code, can. 5. Cf. Ill Plen. Council of Baltimore, 

Acta, no. 123. 42 Cf. Cappello, ibid., no. 57.
48 Cf. Leo XIII, ep. encyl. Arcanum, Feb. 10, 1880, § 11 {Fontes, no. 580).
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parties is not baptized, the marriage contract (which is, in this 
case, probably not a sacrament) is subject to the provisions of 
canon law which, however, touches the unbaptized party only 
indirectly.44

44 Cf. Vermeersch-Creusen, ibid., no. 278. 45 Cf. our commentary on can. 87.
40 Cf. our commentary on can. 1070 (§ 1), 1099 (§ 2). 47 Cf. can. 1567.
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But all baptized persons, inclusive of heretics and schismatics, 
are subject to the provisions of canon law 45 in regard to their 
marriages. However, the law exempts heretics and schismatics 
from the canonical formalities and from the invalidating impedi
ment of disparity of cult.46

The right of the Church asserted in canon 1016 is proper to 
the Church, it belongs exclusively to the Church, and the Church 
is absolutely independent in the exercise of it. In virtue of it the 
Church is authorized to enact appropriate legislation within the 
limits of the natural and the divine law and to impose, within 
those limits, prohibiting and invalidating impediments to mar
riage. Under that authority the Church is exclusively competent 
to investigate judicially all problems affecting the marriages of 
persons subject to its jurisdiction. Finally, as a natural comple
ment to the foregoing competence, the Church possesses the 
power to punish those of its subjects who violate the laws affect
ing marriage.

The right of the state with regard to the marriages of the 
baptized extends only to the merely civil effects of marriage, and 
of these only such as are separable from the concept of marriage 
as a sacrament; and even these are within the competence of the 
Church if they are involved in a case over which the Church has 
competence.47 Examples of the separable civil effects of marriage 
are the social status of the wife and the children, the right to titles 
of nobility, other rights of inheritance. Moreover, the civil au
thority can require the parties to register their marriage in the 
public records. Examples of inseparable civil effects, i.e., those 
which, in the case of the baptized, are reserved to the exclusive 
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authority of the Church, are the legitimacy of children, the right 
of the parties to mutual marital relations, and any other question 
which depends upon the validity of the marriage.

As to marriages in which neither of the parties is baptized, the 
commonly admitted opinion concedes full authority over them to 
the civil power, within the limits of the natural and the divine 
law. The civil power, therefore, may prescribe formalities the 
observance of which is required for the validity of those mar
riages; and it may enact laws containing impediments which in
validate those marriages. But it may not exercise any authority 
to break the bond of any valid marriage, even a marriage in which 
both parties are unbaptized.

1017. Betrothal. 1. The promise of marriage made by one 
party or by both parties (called in the latter instance betrothal or 
formal engagement) is invalid in conscience and before the law 
unless it is made in writing signed by the parties and by either 
the pastor, the local ordinary, or at least two witnesses.

2. If either or both of the parties do not know how to write, 
or cannot write, for the validity of the agreement that fact must 
be noted in the document itself and another witness is to be called 
upon to sign the document with either the pastor, the local ordi
nary, or the two witnesses mentioned in § 1,48

The contract of betrothal consists of a fully voluntary and 
mutual promise of future marriage between a definite man and a 
definite woman both qualified to fulfill the contract, the object 
of which, i.e., the future marriage, must be possible and lawful 
at least at the time specified for its celebration.

If a prohibiting or invalidating impediment to the future mar
riage exists at the time of the contract of betrothal, the latter can 
be made validly under the condition, if the impediment is

48 Can. 1017, §§ 1, 2. Under the Oriental Code, the contract may be made before 
the priest competent to assist at the marriage; no mention is made of unofficial 
witnesses; the official witness is required to register the contract. A written con
tract is not required. Cf. can. 6, §§ 1, 2. The priest witness is obliged to give the 
liturgical blessing if particular law demands it. Cf. can. 7.
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temporary of its nature or such as can be removed by the parties, 
that it is binding when the impediment has ceased to exist; such 
would be the case, e.g., in regard to the impediment of age or 
that resulting from a temporary vow of chastity, both of which 
are temporary, as well as in regard to the impediment of mixed 
religion or disparity of cult, both of which cease on the conver
sion of the non-Catholic party. In regard to other impediments, 
the contract made on condition of the cessation of the impediment 
by dispensation is certainly invalid in a case involving an impedi
ment from which the Holy See cannot or is not accustomed to 
dispense or in which there is no sound reason justifying a dispensa
tion; even when a dispensation is possible, the validity of a con
tract of betrothal based on the condition that a dispensation will 
be obtained is still open to question.49

The parties to the contract of betrothal must be qualified to 
make as well as to fulfill the contract. It cannot be made validly 
by one actually or habitually deprived of the use of reason, e.g., 
by drunkenness or by insanity, but the insane can validly enter 
into it during lucid intervals.50 No disqualification arises merely 
because one is deaf, dumb, and blind, though in a given case 
it could result from these afflictions. Authors dispute about the 
age qualification for this contract, i.e., whether the age of puberty 
is required 51 or the age of reason suffices.52

Since the consent given this contract must be fully voluntary,

40 Cf. Cappello, op. cit., no. 84; he gives as his reason the stylus curiae. Cf. 
Chelodi, op. cit., no. 16; Vermcersch-Creusen, op. cit., II, no. 280. De Smet (op. cit., 
no. 30) admits, however, the validity of the contract under this condition, if a 
dispensation is possible. Cf. also Augustine, op. cit., V, on can. 1017.

In the case of the impediment of previous bond (ligamen), a contract of 
betrothal with a condition based on the cessation of the impediment is invalid 
since it is obviously opposed to good morals. Cf. Cappello, ibid., no. 83.

60 Wcrnz-Vidal, Ius canonicum, Vol. V.. Ius matrimoniale, no. 83 (hereafter 
cited as I us matrimoniale); contra Cappello, ibid., no. 86.

61 Cf. Cappello, ibid., no. 85.
62 Cf. Wernz-Vidal. loc. cit.; Augustine, loc. cit.; Ayrinhac-Lydon, Matrimonial 

Legislation in the New Code of Canon Law (revised ed., New York: Benziger 
Brothers, 1938), no. 17 (hereafter cited as Matrimonial Legislation). 
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the contract is invalid if one of the parties merely pretended to 
consent to it or made a substantial error with regard to the iden
tity of the other. It is also invalid if the consent was extorted by 
force, but duress as such renders the contract of betrothal (as 
distinct from the contract of marriage) merely rescissible.63

Ignorance regarding the formalities required in the contract 
of betrothal does not make the contract valid if they were not ob
served.54 The promise may, however, be typewritten, printed, 
or even written in the hand of someone other than the parties. 
The required signatures must be affixed at one and the same 
time in the presence of all the parties the subscription of whose 
names is required for the validity of the document.65 Moreover, 
for the validity of the document, the day, the month, and the year 
must be inserted in it, at least equivalently (e.g., by noting the 
feast and the year).50 On the other hand, the contract is valid if 
contracted through a proxy.67

3. Effects of betrothal. Even though it is valid and no sound 
reason exists for the non-fulfillment of it, from the promise of 
marriage no action accrues for its enforcement through the 
celebration of the marriage; action does accrue, however, for the 
reparation of damages, if any is due.  The denial of an action  
for the celebration of the marriage does not, even before the law, 
remove the obligation of good faith (in the case of a unilateral 
promise) or of justice (in the case of a bilateral contract). The 
present law does not impose censures to compel the parties to 
honor their promise of marriage, as was done in times past. In 
fact, the law, aware that marriages, if their celebration is en
forced even under the terms of a voluntary promise, rarely have

68 69

63 Cf. our commentary on can. 103.
84 Cf. our commentary on can. 11, 16 (§ 1).
85 The pastor or the local ordinary exercises no jurisdiction when he signs,

since he acts merely as an official witness. The function cannot be delegated to 
the pastor’s assistant, though die latter may act as one of the two additional 
witnesses. 50 Cf. S. C. C., deer. July 27, 1908, ad I, II (Fontes, no. 4350).

87 Chelodi, op. cit.> no. 17; Sabetti-Barrett, Compendium theologiae moralis, 
p. 829. 88 Can. 1017, §3. 80 Cf. can. 1667 f.
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a happy issue, refuses judicial aid in such enforcement, as does the 
secular law under a great number of existing codes. The impos
sibility of finding another mate affords a good example of a case 
in which reparation of damages is in order. A claim for such 
damages may be made before the ecclesiastical as well as the 
secular tribunal.60 Under the present law, a contract of betrothal 
does not constitute an impediment to marriage.

The obligation arising from the contract of betrothal may be 
removed, apart from the mutual consent of the parties, by papal 
dispensation, by the promotion of the man to sacred orders or 
the admission of either party into a religious institute, by the sub
sequent occurrence of an invalidating impediment for which a 
dispensation cannot be obtained, and by default of one of the 
parties. In the last case, default is effected not only by the violation 
of good faith on the part of one of them, e.g., through marriage 
with another, through fornication with another, or even through 
desertion, but also by notable physical, mental, social, or eco
nomic changes to which one of them has been subjected.61

1018. The pastor’s duty of instruction. A pastor shall not fail 
prudently to instruct his parishioners in regard to the sacrament 
of matrimony and its impediments,  particularly on the requi
sites of valid matrimonial consent. Moreover, this instruction 
must touch on the sinful abuse of marriage, particularly that re
sulting from birth control.03 The prudence required demands 
that it be given modestly and circumspectly, lest the faithful suffer 
scandal through unwholesome or indelicate remarks.

62

64

00 Code Commission, June 3, 1918, IV (J/1S, X, 345; Bouscaren, op. cit., 1, 
495 f.). The Code Commission on the same occasion asserted that action no longer 
exists to determine the justice of the reason alleged for the breaking of the en
gagement and that the pending action for the reparation of damages does not 
operate as an obstacle to marriage with another person.

01 Cf. Augustine, loc. cit.
02 Can. 1018. Cf. Oriental Code, can. 8. Cf. II Plen. Council of Baltimore, 

Acta, no. 330; III Plen. Council of Baltimore, no. 125.
<»8 Cf. Vermeersch-Creusen, op. cit., Il, no. 284.
«« Cf. Pius XI, litt. encyl. Casti connubii, Dec. 31, 1930 (AAS, XXII, 539).
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CHAPTER I

The Preparations for the Celebration of Marriage; 
the Banns

Canons 1019—1034

Division. This chapter lays down norms by which the lawful
ness and the validity of marriage are protected. They consist 
chiefly of obligations incumbent on pastors and those charged 
with the care of the souls of the parties entering the marriage.

A general statement of the purpose just noted is offered in 
canon 1019, § 1, and § 2 of the same canon makes an exception as 
to the means required for the case in which there exists the danger 
of death. After setting forth rules for the examination of the 
parties (can. 1020) and imposing the obligation of obtaining 
proof of baptism and confirmation (can. 1021), the canons go on 
to a consideration of the publication of the banns. In regard to 
them, it establishes first the general obligation (can. 1022); it 
then proceeds to determine the person who shall publish the 
banns (can. 1023), and the time and the place of their publication 
(can. 1024). A subsidiary method of publication is allowed by 
canon 1025, and canon 1026 imposes a qualified prohibition on 
the publication of the banns in the case of mixed marriages. The 
obligation of the faithful to report impediments is the subject 
matter of canon 1027. Canon 1028 regulates the granting of dis
pensations from the proclamation of the banns. Canon 1029 re
quires notification of the proclamation of the banns to be sent to 
the pastor who is to assist at the marriage. The interval required 
between the last proclamation and the marriage is specified in 
canon 1030. Canon 1031 regulates the procedure in the case in 
which a doubt has arisen regarding the existence of an impedi
ment or in which a proved impediment has been reported. Canon 
1032 requires consultation of the local ordinary in the case of the 
marriage of persons who have no domicile or quasi-domicile.

176



MATRIMONY can. 1020

Canon 1033 insists on adequate instruction for the parties. Lastly, 
canon 1034 demands the consultation of the local ordinary for 
the marriage of minors when the parents of the latter oppose the 
marriage.

1019. The general purpose of the pre-marital investigation.
1. Before a marriage is celebrated, it must be ascertained that 
there exists no obstacle to its valid and lawful celebration.  The 
general purpose of the laws laid down in this chapter is thus 
shown to be the protection of the lawfulness and the validity of 
the marriage. However, before setting forth in detail the means 
by which this end is achieved, an exception is made immediately 
in § 2 of canon 1019.

1

2. Exceptional means permitted in danger of death. In danger 
of death, if other proofs are not available and if adverse indica
tions are absent, sufficient proof is obtained in the sworn state
ment of the contracting parties that they are baptized and that 
they are not disqualified by any impediment.  The adequacy of 
this proof extends to every case in which there is danger of death, 
even though not the result of physical infirmity.  Vermeersch- 
Creusen would consider this sufficient, with the permission of the 
local ordinary, even in a case not involving the danger of death, 
if it were impossible or even very difficult to obtain the requisite 
proof.  Of course, the sworn statements of the parties would not 
suffice if their truthfulness is suspect or if they contradict each 
other.

2

3

4

1 Can. 1019, § 1. The divine law itself demands that the validity of the mar
riage be guaranteed. Woywod, Commentary, I, 572, no. 991.

2 Can. 1019, § 2. In can. 9, § 2, of the Oriental Code, the same provision occurs,
though expressed in slightly different terms.

8 Cf. our commentary on can. 1043. 4 Epitome, II, no. 285.
8 Can. 1020, § 1.

1020. The examination of the parties. The pastor who has the 
right of assisting at the marriage shall, at a reasonably previous 
time, diligently investigate whether there exists any obstacle to 
the contracting of the marriage.  This obligation, therefore, gen-5
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erally falls on the pastor of the bride.6 “However, the pastor of the 
groom, either of his own accord or at the request of the groom 
himself or of the bride’s pastor, may also conduct an investigation 
to ascertain the freedom of the groom; and upon the conclusion 
of this investigation he shall as soon as possible send the report 
of his inquiry to the pastor of the bride, together with such other 
required documents (the certificate of baptism, etc.) as he may 
have in his parish archives.” 7 The parties should notify their 
pastors of their intention to marry in sufficient time to permit the 
proper investigation to be made before the proclamation of the 
banns.8

2. The pastor shall separately and prudently interrogate both 
the groom and the bride whether they are disqualified by any im
pediment, whether their consent, especially that of the woman, is 
free from coercion, and whether they are sufficiently instructed in 
Christian doctrine, unless this last question is obviously super
fluous because of the character of the parties.9

6 Cf. our commentary on can. 1097. “That the duty of making the inquiry binds 
the pastor under penalty of grave sin is evident from the seriousness of the mat
ter; and he is not dispensed from this task even though he is morally certain that 
nothing stands in the way of the lawful and valid celebration of the marriage. 
This examination must be made by the pastor personally unless a sound reason 
excuses him.” S. C. de Sacramentis, instr., June 29, 1941, no. 4 (AAS, XXXIII, 
297, translation ours).

7 S. C. de Sacramentis, instr., June 29, 1941, no. 4 (AAS, XXXIII, 297, transla
tion ours). If the respective pastors belong to different dioceses the pertinent 
documents shall be sent to the chancery of the non-officiating pastor, which will 
then send them with its own testimonial to the pastor who will assist at the 
marriage. In this case, moreover, it is prescribed that the latter obtain from his 
own chancery permission (called nihil obstat) to assist at the marriage. If the 
pastors belong to the same diocese, this permission is desirable but not obligatory 
unless required by the local ordinary. The general terms of the Instruction seem 
to recommend the obtaining of this permission even when the bride and groom 
belong to the same parish. Cf. S. C. de Sacramentis, instr. June 29, 1941, no. 4; 
Questionnaire V (AAS, XXXIII, 297).

8 The dioceses of Malines and Namur require notification a month in advance 
of the marriage. Cf. Claeys Bouuaert-Simenon, Manuale juris canonici ad usum 
seminariorum (3 vols., vol. II, Gandae et Leodii, 1931), no. 227 (hereafter cited as 
Manuale).

° Can. 1020, § 2. It is advisable that the pastor keep a register for the recording
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In a matter of such importance it seems indicated to insert at 
this point a translation of the questionnaires attached by the Sa
cred Congregation of the Sacraments to its Instruction of 1941.10
of the answers offered by the parties. Cf. Gasparri, Tractatus canonicus de matri
monio (ed. nova ad mentem Codicis I. C., 2 vols., Rome: Typis Polyglottis Vati
canis, 1932), no. 132, p. 85 (hereafter cited as De matrimonio).

10 Subsequent footnotes will be those inserted in the questionnaires by the In
struction itself, as translated by us. Matter inserted by us in the subsequent foot
notes will be enclosed in brackets. English translations of the Instruction and its 
questionnaires are available as follows: Bouscaren, op. cit., II, 253 f.; AER, CV 
(1941), 37  f* (available also as a reprint). An outline of the Instruction is in 
Cloran, Guide to the Use of the Instruction . . . (Des Plaines, Ill.: St. Mary’s 
Press, 1942).

1
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QUESTIONNAIRE I

The Examination of the Spouses To Be Made 
at an Opportune Time before the Celebration

of the Marriage

Having reminded the groom (bride) of the sanctity of an oath 
and the severity of the punishment to which perjurers are sub
ject, as well as of the solemnity of the act involved, the pastor thus 
addresses the groom (bride):

“You will please touch the Gospels and invoke God’s name in 
witness of the truth of what you say, reciting the following form:

“I............................................... swear that I shall tell the truth
and nothing but the truth regarding everything on which I shall 
be questioned.”

He shall then put the questions to them separately, that is, to 
the groom while the bride is absent and to the bride while the 
groom is absent.

1. He shall ask his name and surname, the name of his mother 
and father, the place of his birth, his age, his religious affiliation 
and that of the other party, his profession and his social status. 
Unless the party is known to the pastor, a document with a photo
graph of the party attached shall be demanded to establish his 
identity. If the pastor does not at the moment have in his hands 
the certificate of the party’s reception of baptism and confirma
tion, he should ask the latter whether he has received these sacra
ments.11

2. The party shall be asked whether he previously contracted 
marriage in the Church with any other person and, if so, how that 
marriage came to an end (can. 1069).  If, however, the pastor12

11 The pastor should not readily believe the reply that baptism has not been 
received, unless certainty of this has been derived from other sources. On the 
contrary, he should inquire from the pastor of the party’s place of origin whether 
the baptismal register of that parish shows that baptism was received; if so, he 
should ask for a certificate.

12 There should be demanded an authentic document of the death of the 
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suspects the existence of a previous matrimonial bond, he shall 
insist on the proclamation of the banns and call in reliable and 
sworn witnesses (cf. Questionnaires II and III), resorting to the 
supplementary oath only when other proofs are not available. He 
shall proceed with special care in cases involving those who have 
no domicile or quasi-domicile (vagi) and of laborers who through 
emigration dwell in a place far distant from their place of origin. 
“In this the Instruction of this Sacred Congregation of July 4, 
1921, shall be observed to the letter.” * 13

former spouse, of the definitive sentence of the invalidity of the previous mar
riage, or of a dispensation from a ratified and non-consummated marriage, with 
the latter’s possible prohibitory clauses. [A record of such a dispensation with 
its possible prohibitory clauses, e.g., because of impotence, as well as of a definitive 
sentence of the invalidity of a former marriage, must be entered in the mar
riage register in which a record of the marriage is entered as well as in the 
baptismal register in which the record of the baptism of the parties is entered. 
Cf. Instruction, no. 11, c]. But in a case involving the privilege of the faith (privi
legium fidei) the provisions of can. 1069, § 1, and 1120-27, an<^ ^e rulings of the 
Holy Office are to be observed.

13 [The quotation, translated by us, is taken from no. 6 of the Instruction of 
1941. Brackets are here used to indicate that this footnote is not found in Ques
tionnaire I. The principal provisions, in this matter, of the Instruction of 1921, 
to which the later Instruction refers are the following. Pastors are told not to as
sist at the marriage of persons without a domicile or a quasi-domicile or of emi
grants from a distant place unless they have the permission of the local ordinary, 
except in danger of death or in some other case of need. This prohibition pre
vented the assistance of the pastor at the marriage of these or any other persons 
even under the pretext of and for the purpose of keeping the parties from sinning 
by unlawful concubinage or of averting the scandal of the so-called civil mar
riage. In every case, satisfactory proof of the freedom of the parties to marry was 
held to be essential. Documents needed from other dioceses, it was stated in the 
Instruction, should be requested through the chancery of the pastor’s diocese. 
For the English translation of this Instruction of 1921, cf. Bouscaren, op. cit., 
1.497«]

3. In what parish does the party have a domicile or a quasi- 
domicile or a month’s residence; what is the name of the street 
on which he lives and the number of the house; and how long has 
he lived there?

4. In what dioceses has he lived for at least six months after 
attaining the age of puberty (of fourteen years, in the case of the 
groom; of twelve, in the case of the bride); what was the reason for
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his dwelling there; how long did he remain; and in what parish 
did he dwell? 14

5. Did he enter a contract of betrothal (sponsalia) with any 
other person; how and when did this contract terminate? 15

6. Have the parties previously contracted what is called a civil 
marriage with each other or with any other person; if so, has it 
been terminated?18

7. Is there any disqualifying bond between the parties; what 
bond is it: consanguinity (can. 1076), affinity (can. 1077), spiritual 
relationship arising from baptism (can. 768, 1079), or legal rela
tionship arising from civil adoption (can. 1059, 1080)? 17

14 If an affirmative reply is given regarding such a stay in another diocese, 
the pastor shall seek proofs of the party’s freedom to marry [especially through 
a consultation with his own local ordinary who may require the proclamation 
of the banns in the respective parishes or provide for other means of investiga
tion. Cf. can. 1023, § 2]. In the case noted in can. 1023, § 3 [involving suspicion 
concerning an impediment even though the stay in another diocese has been 
shorter than six months] he should consult the local ordinary. [He should keep a 
list of the addresses given him by the party until all the pastors concerned have 
replied.]

15 Even if the party was bound to another person by a valid contract of this 
kind and is not warranted by any sound reason from fulfilling its terms, no ground 
exists for an action requiring the celebration of the marriage but only for the 
reparation of damages if due (can. 1017, § 3).

16 If even one of the parties has attempted what is called a civil marriage with 
another person and it has been definitely dissolved, an authentic document of this 
dissolution must be demanded; but if the marriage is still in force, the local ordi
nary must be consulted. [Only canonical proof is acceptable in arriving at a de
cision regarding the invalidity of a marriage. Cf. Instruction, no. 6; can. 1069, 
§«.]

17 [The Instruction in no. 5 warns the pastor to be extremely careful in the 
matter of the impediments of affinity, especially in the second degree, and con
sanguinity, especially in the third and even the second degree, since it is easy 
for them to go undetected by him because they either are unknown to the con
tracting parties or are concealed by them. It continues with the following state
ments: “To prevent errors that sometimes occur in the computation of the degree 
of the impediments of consanguinity and affinity, when a dispensation is sought 
from the Holy See a genealogical tree should be appended to the petition.

“Therefore there should be avoided in the petition an ambiguous description 
of impediments, as in the case, e.g., of a double impediment of consanguinity 
binding the parties in the second degree (a major impediment) and in the third 
degree (a minor impediment) respectively of the collateral line, to describe it as
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As regards consanguinity and affinity, the pastor shall remind 
the parties of the degrees within which they constitute, according 
to canon law, an impediment to marriage, and, in the case of the 
uneducated, he shall illustrate his explanation with practical ex
amples. If he suspects the concealment of impediments, he shall 
strive to find adequate means to overcome the reluctance of the 
parties, especially by asking the surnames of their parents, by 
inspecting their certificates of baptism, and by the testimony of 
witnesses (Questionnaire II).

8. Unless the matter is otherwise known to the pastor, he shall 
make prudent inquiry whether the party has notoriously aban
doned the Catholic faith,  even though he has not affiliated with 
a non-Catholic sect, whether he has joined societies condemned 
by the Church (can. 1065), whether he belongs or has belonged

18

the impediment of consanguinity in the ‘second-third’ or the ‘second and third’ 
degree without other explanation; for this formula could also signify an im
pediment of ‘the second degree mixed with the third/ that is, a single impediment 
and one of minor rank. The resulting dispensation would be invalid.

"Moreover it is plain that for the validity of a dispensation from a major 
impediment there is required a reason that is canonical, adequate to the im
portance of the impediment, and actually in existence. In this regard two In
structions are to be kept in mind: one of May 9, 1877, of the Sacred Congregation 
lor the Propagation of the Faith (cf. Ayrinhac-Lydon, op. cit., pp. 378 f.); the other 
of August 1, 1931, of this Sacred Congregation (cf. AAS, XXIII, 413 ff.; Bouscaren. 
op. cit., I, 514 f.). . . .

"In addition, it is worthy of note that for the reason based on advanced years 
(aetas superadulta), which is frequently adduced in the case of the woman, if 
she is not a widow the completion of the twenty-fourth year is required. . . .

‘‘Finally this Sacred Congregation as duty-bound exhorts pastors that at suitable 
times in the instructions that must be given their parishioners (can. 1018), they 
should thoroughly explain the impediments, both prohibiting impediments and 
especially invalidating impediments. Pastors should strive to prevent them, es
pecially if they arc bound by the closer degrees of the impediments of con
sanguinity or affinity, from arranging such marriages; or they should at least 
earnestly urge them and especially their parents to reveal the existence of the 
impediments to the ecclesiastical authorities for the purpose of obtaining a dis
pensation if, in spite of the impediment, special circumstances warrant the con
tracting of the marriage. Pastors should also explain that the taxes imposed as a 
sort of fine or penalty proportionate to the financial condition of the parties are 
in no case exorbitant and for the poor are extremely small.”]

18 [Cf. the restriction of can. 1065, §§ 1, 2.]
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to an atheistic sect.19 From some other source he shall inquire 
whether the party is a public sinner or notoriously under censure 
(can. 1066). Regarding the groom, the pastor shall make these 
inquiries of the bride; regarding the bride, of the groom.20

9. The pastor shall diligendy inquire whether the spouses are 
bound by any other impediment, prohibiting or invalidating: of 
mixed religion (can. 1060), of disparity of cult (can. 1070),  
of age (can. 1067), of sacred orders (can. 1072), of vows or reli
gious profession (can. 1058, 1073), of abduction (can. 1074), of 
crime (can. 1075),  or of public propriety (can. 1078).

21

22
10. Are they giving their consent to the marriage voluntarily 

and entirely without constraint, especially is the woman doing 
so, or are they yielding to duress directly or indirectly applied by 
anyone? In this matter the pastor shall assure the groom (bride) 
that the information given will be used with extreme circumspec
tion and discretion to protect the party from unwanted conse
quences and also to release him in some desirable way from the 
pressure involved.23

11. Does the groom (bride) know whether the other party en
joys complete freedom in regard to matrimonial consent? If this

19 [Membership in an atheistic sect gives rise to the impediment of mixed re
ligion. Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, op. cit., 
II, 286 f.)]

20 If an affirmative answer is given in these cases, the pastor shall act in ac
cordance with can. 1065 f.

21 In the case of mixed marriages, the norms of the Code and the decrees of 
the Holy Office must be observed.

22 The existence of the impediment of crime must be diligently but prudently 
investigated when it is known that the parties have had adulterine children or 
that they are bound by the impediment of affinity or when any other reason for 
suspecting it exists.

23 The pastor should not be prone to accept easily a reply that no pressure 
is being applied, but he should make inquiries elsewhere to ascertain its truth, 
and if there exist special circumstances sudi as are noted in no. 7 of this Instruc
tion, he should make a thorough investigation of it, even by calling witnesses if it 
be necessary (Questionnaires II and Ill). [No. 7 of the Instruction refers to special 
circumstances as occurring, e.g., “when the parties are induced to enter the mar
riage to provide against some crisis that has arisen, especially to avoid the penalties 
to which they would otherwise be subject under the civil law.”] 
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freedom is lacking, he shall explain the source of the fear or the 
pressure.

12. (In case the party has not yet completed his or her twenty- 
first year.) Do his parents (or guardians) know of the proposed 
marriage and have they assented to it; if not, for what reasons does 
he wish to marry without the knowledge and assent of his parents 
(or guardians)? 24

13. The pastor shall be at pains to ask whether the parties are 
adequately instructed in Christian doctrine, especially in refer
ence to the principal ends of marriage and its rights and obliga
tions, and he shall refute, should the occasion require it, the 
shameful views which contradict Catholic teaching by explaining 
the true principles governing this sacrament.  25*

14. Is there any obstacle to the civil act of marriage; if so, what 
is it? 20

15. To prevent deception and obviate causes of invalidity, in 
places in which the bishop’s judgment regards it as expedient, 
the pastor shall let both parties know of his belief that they both 
wish to contract marriage in accordance with Catholic principles 
as do the faithful generally, that is, to enter into one indissoluble 
union, whose purpose is the procreation of children, with no 

24 The pastor shall earnestly exhort minors not to enter marriage if their par
ents are unaware of it or offer reasonable opposition to it; if they reject his 
advice, he shall not assist at the marriage without previous consultation with 
the local ordinary (can. 1034) (Questionnaire III).

25 [No. 8 of the Instruction has this to say in point: “If he finds them ignorant 
of Christian doctrine, he should carefully instruct them at least in its first ele
ments; but if they resist, there is no reason for a refusal to marry them, as is 
prescribed for other cases in canon 1066.’’ This is in harmony with a reply of the 
Code Commission, June 3, 1918, IV, 3 (/MS, X [1918], 345; Bouscaren, op. cit., 
I, 4961.)]

20 [This question is important in places where the civil solemnities are re
quired by law. In the United States, a license is required but usually not for the 
civil validity of the marriage—cf. Alford, Ius matrimoniale comparatum (Roma: 
Anonima Libraria Cattolica Italiana, 1938), no. 287. In places where the civil 
solemnities must be observed, the local ordinary must be consulted if there exists 
any obstacle to the observance of them or if there is a suspicion that the parties 
have not observed or will not observe them.]
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contrary intention or condition in their minds; and he shall seek 
an answer on this point from the groom covering his own attitude 
and the bride’s, and from the bride, Governing her own attitude 
and the groom’s.

(If a party gives an affirmative response, the pastor may omit 
questions 16 and 17 and proceed to the others. Should doubt at
tach to his answer or should there arise from it or from any other 
source, the suspicion that he intends to enter marriage with a 
contrary intention or condition, the pastor shall proceed in the 
following manner.)

16. He shall remind the party of the doctrine of the Church, 
namely, that parties who enter wedlock with intentions  and 
conditions  which are at all opposed to its validity are guilty of 
a sacrilege, that they are caught in a web of an almost infinite series 
of sins while they are at the same time disqualified from seeking 
a declaration of the nullity of the marriage thus contracted, and 
finally that the pastor cannot assist at such a marriage. Moreover, 
he shall tell them in plain words that concealment in this matter 
can profit them nothing. He must obtain from them some reaction 
to this warning.

27
28

27 That is, with intentions conceived by either or both to exclude by a positive 
act of the will either the marriage itself, or all right to the marital act, or any 
essential property of marriage (can. 1086, § 2).

28 These are especially future conditions opposed to the substance of marriage, 
namely, to the three benefits of marriage: the bonum fidei, the bonum prolis, 
and the bonum sacramenti (can. 1092).

(If a party states that he has attached or proposes to attach in
tentions or conditions of this kind to the impending marriage, 
the pastor shall leave nothing undone in his effort to induce him 
to withdraw them; and if he resists, the pastor shall refuse to 
assist at the marriage. If, on the contrary, he yields, the pastor 
shall indicate this change of intention in the record of the investi
gation. Then he shall inquire whether the party is aware of any 
such intentions or conditions adopted or about to be adopted by 
the other party; and if so, what it is. If such an attitude is said to 
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exist, the pastor shall follow the above outlined procedure with 
the party involved.)

17. If either party or both declare that they have attached or 
propose to attach to their marriage any lawful and acceptable 
condition, present, past, or future, which involves the validity 
of the marriage, he shall prudently inquire as to the manner in 
which they intend to ascertain whether the condition has been 
fulfilled. If the party admits that he expects to do this by forbid
den means, the pastor shall deter him from attaching that condi
tion or induce him to withdraw it if it has already been attached; 
if he resists, the pastor must forbid the celebration of the mar
riage. But if the party insists that he expects to ascertain the ful
fillment of the condition by means that do not conflict with good 
morals and if the pastor knows that the condition is warranted 
by a sound reason, he shall consult the ordinary and follow the 
latter’s decision.

18. Does the party have any other statement to make regarding 
his marriage?

19. Is the party therefore willing to attach his signature to the 
replies as evidence of their truth?

Given at.......................................................  this.............day of
......................................  a.d..............

L.S. /S/ ....................................................... 29
(Groom’s signature on one copy; bride’s 

on the other).
Witness..................................

Pastor
Note. These sworn depositions shall be attached to the record 

of the marriage and sent to the competent ecclesiastical tribunal 
whenever a suit is introduced on any ground involving the valid
ity of the marriage.

20 If the party has not learned how to write or is unable to do so, he shall 
make a mark, and the circumstances shall be explained in the record of the in* 
vestigation.
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QUESTIONNAIRE II

The Examination of Witnesses to Prove the Free State 
of the Spouses

[This examination is of special importance if in the course of 
the interrogation of the parties themselves the pastor should de
tect any evidences of concealment or evasion, especially in regard 
to the impediments of consanguinity and affinity.30 It is also re
quired if the party has lived for a period longer than six months in 
another diocese if there has been issued a dispensation from the 
proclamation of the banns and there is no other way in which the 
party’s freedom can be adequately ascertained.]31

(Two witnesses known to the pastor shall be interrogated in 
regard to each of the parties;32 the same two can answer for both 
parties but with a separate series of questions for each.)

The witness shall first be reminded of the sanctity of an oath 
and of the severity of the penalties imposed on perjurers, as well 
as of the solemn character of the act he is undertaking; then the 
pastor shall say to the witness:

You will please touch the Holy Gospels and using the follow
ing formula call on the name of God in witness of the truth of what 
you say:

‘T,............................... .  swear that I shall tell the whole truth
and nothing but the truth in answering all questions that are about 
to be put to me.”

He then asks the party the following questions.
1. He shall ask his name and surname; the name of his father; 

the day the month, the year, and the place of his birth; his reli
gion; his occupation; and his domicile.

2. Has he been informed, counseled, or influenced in advance 
concerning the subject matter of the inquiry to which he is re
sponding?

80 Cf. Instruction, no. 5, a. 81 Cf. Instruction, no. 6, /5.
83 [Cf. can. 1031, § 1, 10.]
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3. How long ago and under what circumstances did he become 
acquainted with the groom (bride) ? Does he also know the other 
party? How long ago and under what circumstances did he come 
to know her (him)?

4. What are the names and the surnames of the parties? Where 
do they now live and how long have they lived there? What are 
their occupations?

5. In what parishes have they lived as long as six months after 
the completion of the fourteenth year (in the case of the groom) 
and the twelfth year (in the case of the bride) and what caused 
them to do so?

6. Is he aware that the party ever contracted with another per
son a marriage recognized by the Church or by the civil authori
ties? With whom? Does the bond continue to be recognized by the 
Church or by the civil authorities?

7. Has he discovered that the parties are bound by any public 
or occult impediment arising from consanguinity, affinity, etc.?

8. Does he know whether the proposed marriage will be en
tered without the exercise of constraint upon the parties, espe
cially the woman, or is there evidence of such constraint? If there 
is, what is the cause of it? Do both parties propose to enter a mar
riage in accordance with Christian principles; that is, an indis
soluble union limited to a single spouse destined to the purpose 
of procreation, without any conflicting intention or condition? 
Or has he rather heard from one or other of the parties of 
the existence of some sort of intention or condition of this 
kind? 33

9. (In the event that either or both of the parties are minors, 
that is, not yet twenty-one years old [can. 88, § 1]). Does he 
know whether the respective parents assent to or oppose the mar-

38 It is to be noted that this question is to be given adequate emphasis to pre
vent the invalidity of the marriage, particularly because of possible constraint. 
The pastor shall, in examining the parties, bear in mind the answer given here; 
if he has already completed that examination, he shall re-examine the parties 
with this in mind.
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riage? If they oppose it, why? Does he consider their opposition 
reasonable?

10. Has he any further statement to make regarding the mar
riage?

Given at................................................... .  this.............day of
.................................. .  a.d...................

L.S.
/S/.................. .......................................................

Signature of the witness

Signature of the pastor

QUESTIONNAIRE III

Questions To Be Proposed Separately to the Parents 
(Guardians) of a Party Who Is a Minor (can. 1034) 
When the Pastor Is Not Certain of Their Assent

The witness shall first be reminded of the sanctity of an oath 
and the severity of the penalty imposed on perjurers, as well as 
of the solemn character of the act he is undertaking; then the pas
tor shall say to the witness:

You will please touch the Holy Gospels and using the following 
formula call on the name of God to witness the truth of what you 
say;

"I,...................................... , swear that I shall tell the truth and
nothing but the truth in answering all questions that are about to 
be put to me.”

1. He shall ask his name and surname; the name of his father; 
the day, the month, the year, and the place of his birth; his reli
gion; his occupation; and his domicile.

2. Is he aware of his son’s (daughter’s) plan to contract mar
riage with...................................?

3. Does the marriage enjoy his approval? If not, what are the 
reasons for his disapproval?
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4. Is he aware of any public or occult impediment that would 
be an obstacle to the marriage? Has his son (daughter) contracted 
any other marriage recognized by the Church or the civil authori
ties and with whom? Does the bond continue to be recognized by 
the Church or the civil authorities?

5. Does he know whether the proposed consent of his son 
(daughter) is unconstrained or subject to some constraint. If 
the latter, whence does the constraint arise?

6. Does he think that his son (daughter) is physically adequate 
to the marriage state and is sufficiently informed of the purposes 
of that state?

7. Has he any further statement to make regarding the mar
riage?

Given at.....................................................  this............... day of
......................................  a.d..............

L.S. /S/ ..................................................................
(Father's [guardian’s] signature on 
one copy; mother’s on the other.) 

Witness.............................................
Pastor

EXHIBIT IV

For Receiving the Supplementary Oath 
(When That is Necessary according to the Rule of Canons 1829- 
1830)

In the year of our Lord............... , on this.......................... day of
..............................................   there. appeared personally before me 
.......................................   son (daughter) of....................................... .  
aged .... years, born at ...... . on the
.............. day of in the year..........., 
and baptized in the parish of..............................................   diocese
of....................................................... , for the purpose of establishing
the fact of his (her) freedom to enter the state of matrimony ac-
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cording to the rite of the Catholic Church with ........................ .. .,
daughter (son) of.......... ..................., who was born at .................. .
on the .... . day of............ ........................ in the year............. .  in
the parish of........................................... .  diocese of........................

Whereas the above mentioned......................................................
was absent from his (her) birthplace from the year.........to the
year .......... (continuously or at intervals), and during that
period resided at.................................without however settling
there (in those places), and whereas he (she) cannot establish 
by witnesses or by testimonial letters of the respective diocesan 
Curia (Curias) that he (she) contracted no impediment there, he 
(she) was therefore permitted to supply by oath the want of 
other proof. He (she) was first reminded of the sanctity of an 
oath and of the penalties imposed on perjurers (can. 2323) and 
bigamists (can. 2356) and he (she) was warned that if he (she) 
should swear falsely and conceal an impediment to the marriage, 
not only would the marriage be null and void but it would also 
be the source of countless sins. Then, in the presence of the un
dersigned and kneeling before a crucifix, in a clear and intel
ligible voice he (she) took an oath according to the following 
formula:

I, .................................................................. . son (daughter) of
....................................(father) and........................ (mother), fully 
aware of my obligation to speak truthfully and thoroughly im
pressed with the seriousness of the matter involved, with my hand 
on the Book of the Holy Gospels, do profess and swear that during 
the entire time of my absence from my birthplace I remained 
entirely free from and untouched by any impediment to mar
riage and any bond of previous marriage.

/s/ ............................................................
L.S.

Signature of the local ordinary or his delegate
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EXHIBIT V

[An adequate understanding of the requisites of this fifth ex
hibit calls for a rather extensive reference to no. 4, a, of the In
struction. According to canon 1097, § 2, compared with canon 
1020, § 1, it is the pastor of the bride who has the right and the 
duty to assist at the marriage and to make the prenuptial investiga
tion. “However,” says the Instruction, “the pastor of the groom, 
either of his own accord or at the request of the groom himself 
or of the bride’s pastor, may also conduct an investigation to 
ascertain the freedom of the groom, and upon the conclusion of 
this investigation he shall as soon as possible send the report of 
his inquiry to the pastor of the bride, together with such other 
required documents (the certificate of baptism, etc.) as he may 
have in his parish archives.

“But when the pastors belong to different dioceses, the trans
mission of these parish records should always be made through 
the chancery of the episcopal curia of the groom’s diocese—which 
is also required to furnish testimonial letters of the groom’s free
dom to marry—to the pastor of the bride when the latter pastor, 
according to custom, assists at the marriage. When, however, as 
sometimes happens, it is the pastor of the groom who assists at the 
marriage, the records shall be transmitted through the chancery 
of the episcopal curia of the bride’s diocese.

“This Sacred Congregation expresses the earnest desire that 
before a pastor shall proceed to assist at a marriage he shall obtain 
the permission of his own diocesan curia, called the nihil obstat; 
if the pastors of the respective parties belong to different dioceses, 
it commands that this be obtained.

“For greater accuracy in so serious a matter, the episcopal 
curia is absolutely required to demand of the pastor to whom the 
permission (nihil obstat) is to be given that, at a sufficiently early 
date in advance, he transmit to the curia all the prenuptial docu
ments together with a summary, a sample of which is found in the
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Appendix (Exhibit V), containing all the information there in
dicated. This summary, as is evident from the form itself, shall 
be used both by the curia in granting the nihil obstat and by a 
pastor in giving permission for the celebration of a marriage out
side his parish to a priest who is otherwise fully qualified to assist 
at it, in which case it shall be carefully preserved in the parochial 
archives of the place in which the marriage took place.”

The summary thus described is reproduced in the Appendix 
of the Instruction in the following form.]

Parish ........................................
Diocese......................................

Groom ....................................
son of......................................

(Father’s name) 
dwelling at..............................

and of......................................
(Mother’s name)

dwelling at..............................
Occupation ............................
Born at....................................
in the diocese of......................
on.................................... (date)
baptized in the parish of........
on.................................... (date)
confirmed on.................. (date)
Widower of............................
Groom’s parochial domicile or 
residence—the parish of..........

Bride .........................................
daughter of..............................

(Father’s name) 
dwelling at.................................
and of.........................................

(Mother’s name) 
dwelling at.................................
Occupation ..............................
Born at.......................................
in the diocese of........................
on.......................................(date)
baptized in the parish of...........
on.......................................(date)
confirmed on............. (date) 34
Widow of...................................
Bride’s parochial domicile or 
residence—the parish of...........

Proof of Freedom to Marry

How proved85....................................................................................
34 As shown by the annotation in the baptismal register, by a document, or 

by a sworn statement.
is Here specify the nature of the evidence, that is, whether derived from the
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The canonical proclamation of the banns occurred on 
......................................................................................  (dates).33 * * * 37

sworn statements of witnesses, from a supplementary oath, from documents at
testing the death of a former spouse, a declaration of the nullity of a previous
marriage, or a dispensation from the bond of a non-consummated marriage; or 
whether from a combination of these sources, in which case all shall be specifically 
enumerated.

30 Or a dispensation from the proclamation of the banns was granted.
37 See the preceding note.
38 This permission, warranted by canon 1097, § 1, 30, secures only the law-

The civil proclamation of the banns occurred on.... (dates)87 
(where this is required by Concordat).

A dispensation was granted from the impediment of.....................
Given at.........................., this......... day of..................... .  a.d.........

L.S. /S/................................
Pastor

Nihil Obstat from the Diocesan Curia

On the evidence contained in documents presented to this 
curia, examined and preserved here (Prot. n..............), there is
no objection to the celebration of the above specified marriage in 
accordance with the requirements of the law.
Given at...........................................................  this...................day of
...................................................... , a.d..................

L.S.
/S/ ......................................................................

Local ordinary

Chancellor

Permission of Pastor

There is no objection on the part of the undersigned pastor to 
the celebration, in accordance with the requirements of the law, 
of the above specified marriage outside his parish in the presence 
of a priest otherwise qualified to assist at it.38
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Given at

L.S.

THE SACRED CANONS

............................. , this........................... day of 
.................... , a.d...................

/S/....................................................
Pastor

Certificate of Marriage

The above specified marriage was celebrated in the presence of 
the undersigned on the...............day of............................................
in the year.................... in the church of..........................................
at.......................................in the diocese of.......................................

L.S. /S/ ...................................................................
Pastor or priest delegated to assist

Note. This summary of the documents containing all the in
formation here indicated and duly authenticated must be de
livered at least three days before the marriage to the pastor of 
another parish in the event that the celebration of the marriage 
is to occur there.

The presentation of the pertinent provisions of the Instruc
tion of 1941 has set forth in rather complete detail the elements 
of the examination which constitutes the prenuptial investiga
tion. Suffice it to add that the examination of the woman is not 
to be omitted because of natural shyness on the part of the woman 
or of anticipated pharisaical scandal on the part of others.39 
In the case of a woman of education, it may suffice to explain the 
impediments and at the end ask if she knows of the existence of 
any of them in relation to the contemplated marriage.

fulness of the assistance of the priest to whom it is given by the pastor whose 
right it would otherwise have been to assist at the marriage.

s» Blat, Commentarium., Ill, pars 1, no. 411; Gasparri, op, cit,, I, no. 132, p. 85.
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The minimum degree of the knowledge of Christian doctrine 
required in those entering the state of matrimony includes the 
Creed, the Commandments of God, the precepts of the Church, 
the sacraments they are obliged to receive, the Our Father, the 
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Hail Mary, and the Acts of Faith, Hope, Charity, and Contri
tion.40 If the parties refuse to receive instruction in these matters, 
the pastor shall not refuse to assist at their marriage, as is pre
scribed for other cases in canon 1066.41

3. It is the province of the local ordinary to establish specific 
norms for the prenuptial investigation by the pastor.42

1021. Proof of baptism and confirmation. Unless the baptism 
was conferred in his own territory, the pastor shall demand proof 
of the baptism of both parties or of the Catholic party, in the 
case in which the contemplated marriage will be contracted with 
a dispensation from the impediment of disparity of cult.43 When 
possible, official proof of baptism must be demanded, that is, the 
transcript from the baptismal register given on demand by the 
pastor entrusted with the register, containing all the marginal 
notes inserted in the register,44 and authenticated with the seal 
of the parish and the signature of the pastor.45 This proof is re
quired not only of the Catholic party but also of a baptized non
Catholic party.40 Should there exist, in the case of a non-Catholic 
party, a doubt about his baptism or its validity, the dispensation 
from the impediment of mixed religion does not suffice, but a 
dispensation also from the impediment of disparity of cult should 
be sought ad cautelam.

40 Cf. Ill Plen. Council of Baltimore, Ada, no. 125; Rituale Rom., tit. VII, 
c.7, De Sacramento matrimonii, no. 1. The duty of their future state of life should 
be thoroughly explained to the parties. Cf. Ill Plen. Council of Baltimore, 
loc. cit.

41 Code Commission, June 3, 1918, IV, 3 (AAS, X, 345; Bouscaren, op. cit., I, 
496 f.).

42 Can. 1021, §3. This function of the local ordinary is given considerable as
sistance by the Instruction of 1941 as well as by the Instruction of July 4, 1921 
(AAS, XIII, 348; Bouscaren, op. cit., I, 497 f.). The Oriental Code (can. 10, § 3) 
improves the terminology of this provision.

43 Can. 1021, § 1. Cf. Oriental Code, can. 11.
44 Cf. S. C. de Sacramentis, Mar. 6, 1911 (AAS, III, 102).
48 “Alia probatio non admittitur pro matrimonio ineundo, si authenticum 

testimonium haberi potest.” Cappello, op. cit., no. 148. Cf. our commentary on can. 
47° (§ 2). 777 (§ 1).

40 C£. Cappello, ibid., no. 149, ad VIII.
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Since the baptismal certificate should carry the recent marginal 
annotations of the baptismal register in order to serve its partial 
function of providing evidence regarding the freedom of the 
party to marry, the certificate should be not more than six months 
old.

However, if it is impossible to obtain the certificate, e.g., on 
account of the destruction by fire of the baptismal register, the 
fact of the baptism of the party can be established by the sworn 
evidence of one thoroughly reliable witness or of the party him
self if he was an adult at the time of his baptism.47

2. Catholics who have not yet received the sacrament of con
firmation shall receive it before they are permitted to contract 
marriage, if they can do so without serious inconvenience.48

The Code does not directly require an official certificate of con
firmation. The certificate of baptism normally should contain 
evidence also of the reception of confirmation transcribed from 
the marginal annotations of the baptismal register. If the fact 
of confirmation cannot be established by official documents, the 
sworn testimony of one thoroughly reliable witness suffices or 
that of the party himself, if he was confirmed as an adult.

Examples of the inconvenience serious enough to permit the 
party to marry without the reception of confirmation are the 
following: the necessity of making a days journey to receive 
confirmation, and the postponement of the marriage after the 
proclamation of the banns has been begun or when commitments 
have been made for a journey to begin immediately after the 
marriage.49

1022-1023. The obligation of the publication of the banns. 
The pastor shall publicly proclaim the parties between whom the 
marriage is to be contracted,50 but he may do so through a dele
gate, e.g., his assistant or a visiting priest.

Cf. our commentary on can. 779. 48 Can. 1021, § 2.
49 Cf. Vermeersch-Creusen, op. cit., I, no. 287, 3.
80 Can. 1022. “Banna,” a word of Teutonic origin, implied a proclamation of 
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The obligation thus imposed is a serious one even if, from other 
sources, there is available moral certainty that the parties are not 
bound by any impediment.01

A dispensation from an impediment that is public should be 
made public with the publication of the banns.02 But the good 
name of the parties shall not be endangered by any statements 
accompanying the proclamation.

The practice of at least once proclaiming the banns existed in 
France at the time the IV General Lateran Council (1215) im
posed it as an obligation on the Universal Church. This require
ment, though apparently not universally observed, was renewed 
in subsequent provincial councils. In the decree Tametsi, the 
Council of Trent required three publications.03 This the Code 
also has adopted, modifying the enactment of the Council of 
Trent in a few particulars in view of modified circumstances of 
the times.

1023. 1. The proclamation of marriage must be made by 
one’s own pastor,04 i.e., the pastor of the parish in which the 
parties have a domicile or a quasi-domicile. If they have only a 
diocesan domicile or quasi-domicile, or no domicile or quasi- 
domicile, the competent pastor for the proclamations of marriage 
is the pastor of the parish in which they actually reside.00 Hence 
the proclamations must be made in all parishes in which the two

>99

a threat of punishment. Can. 12 of the Oriental Code adds to the text of can. 
1022: “iure particulari id ferente/* Cf. II Plen. Council of Baltimore, Acta, nos. 
331 ff.

61 Cf. our commentary on can. 21. Since it reminds the faithful to pray for the 
parties contemplating marriage, the publication of the banns is never without 
value. Cf. De Smet, op. cit., no. 40. For the formula used in the publication, cf. 
Rituale Rom., tit. VII, c. i, de sacramento matrimonii, no. 8; this formula is not 
strictly preceptive, except as regards its essential elements, e.g., the first name 
and the surname of the parties, the names of their parents, the addresses of the 
parties, etc. 82 83 Chelodi, op. cit., no. 24.

83 The rule of the IV General Lateran Council is in c.51. Cf. Mansi, XXII, 
1038 f.; Schroeder, General Councils, pp. 280 f. See also sess. XXIV, de ref. matrim., 
c. 1; Schroeder, Council of Trent, pp. 183-85. 84 Can. 1023, § 1.

88 Cf. our commentary on can. 94.
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parties have a domicile or a quasi-domicile.66 The other pastors are 
requested to do this by the pastor who expects to assist at the mar
riage, i.e., usually the pastor of the bride.

2. If a party has, after reaching the age of puberty, dwelt for 
six months in another place, the pastor shall explain the matter 
to the ordinary, who, as he prudently deems best, shall demand 
that the publications be made there or shall prescribe the collec
tion of other proof and evidence in regard to the freedom of the 
party to marry.67

Thus the law provides for the case of a boy dwelling elsewhere 
after the age of fourteen; of a girl, after the age of twelve.68 Its 
provision is operative even if the place of dwelling was another 
parish in the same city, as is especially evident in the case of a large 
city.

A decision of the ordinary, in the situation specified, is justi
fied, under a reply of the Code Commission, in the case in which 
the date of the wedding impends and it would require a long time 
to obtain the required proof of the party’s freedom; in virtue of 
that reply, the ordinary may require other proofs, not excluding 
supplementary affidavits.69

3. If it is at all suspected that an impediment has been con
tracted, the pastor shall consult the ordinary even in the case in 
which a party has dwelt elsewhere for a shorter time [than six 
months], and the latter shall not permit the marriage unless the 
suspicion is first removed in conformity with § 2 00 of this canon.

1024. The time and the place of the publications. The procla
mations shall be made in church on three successive Sundays or 
holydays of obligation during Mass or other sacred functions at
tended by a large number of the faithful.01

66 The proclamation of the banns is a parochial function reserved to the pastor. 
Cf. our commentary on can. 462, 40.

67 Can. 1023, § 2.  Cf. our commentary on can. 88, § 2.58
60 Code Commission, June 3, 1918 (AAS, X, 345; Bouscaren, op. cit., I, 499).
flo Can. 1023, § 3.
01 Can. 1024. In the Oriental Code (can. 14) there is no specification of Mass 

as a time for making the proclamations.
200



MATRIMONY can. 1026

Particular law may require that the proclamations be made at 
all the Masses on three successive Sundays or holydays of obliga
tion. The requirements of the general law can be met by making 
the publications at evening services,02 if they were overlooked in 
the morning and if a large number of the faithful attend the eve
ning services. The requirements are also met, if a large number of 
the faithful are present, by making them during Mass in a filial 
church. Authors permit an interruption of the publications on 
one of the intervening Sundays or holydays, if a sound reason 
warrants it.03 Moreover, even though the season is one in which 
the marriage cannot be solemnized, the publications can be made.

1025. Subsidiary method of publication. Within the territory 
subject to him, the local ordinary may substitute for the publica
tions the public posting of the names of the contracting parties 
at the doors of the parish church or some other church for a period 
of at least eight days, provided, however, that two days of obliga
tion be included in the period 04 specified. It is clear that this 
method is an exceptional one. When it is used, the posted an
nouncement must include all the information required in the 
oral announcement.

1026. Required omission of the publications. The publica
tions shall not be made in the case of marriages contracted with 
a dispensation from the impediment of disparity of cult or of 
mixed religion, unless the local ordinary, in his prudent judg
ment, decides, in the absence of scandal, that it is advisable they 
should be made, provided that an Apostolic dispensation shall 
have been granted and provided that no mention is made of the 
religion of the non-Catholic party.05

The publications are not forbidden for the reason that the 
use of sacred rites is forbidden in mixed marriages,00 but because

02 Cf. can. 2256, i°. 03 Cf. Chelodi, op. cit.t no. 26. 84 Can. 1025.
06 Can. 1026. The corresponding canon in the Oriental Code (can. 16) makes 

allowance for a dispensation that may have been issued under a particular 
privilege of a bishop or a patriarch in virtue of the terms of can. 32 of that Code.

86 Cf. can. 1102.
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in making them the Church would seem implicitly to approve 
the mixed marriage. In any event, they are not made in the par
ish of the domicile or the quasi-domicile of the non-Catholic 
party.

1027. The obligation to disclose impediments. If they know 
of any impediments, all the faithful are obliged to reveal them to 
the pastor or the local ordinary before the celebration of the mar
riage.  The disclosure of these impediments is required by a 
serious obligation imposed not only by this canon but also by the 
divine law and by the natural law itself inasmuch as the latter 
demands that one avert evil from one’s neighbor. This obligation 
of the divine law affects even the unbaptized. The faithful are 
also thus bound; in addition the positive law requires that they 
prevent the irreverence involved in exposing a sacrament to the 
danger of invalidity. Professional knowledge of the impediment 
excuses the professional man from making the disclosure, but not 
an ordinary promise not to reveal it. Moreover, a person is ex
cused from it if he would suffer serious hardship as a result.  The 
faithful should be assiduously instructed in the matter of their 
obligation. Indeed, local ordinaries may enact penalties to be in
curred by those who are remiss in fulfilling it;  but in the general 
law for this offense there is no penalty.

67

68

69

1028. Dispensation from the publications. 1. The proper 
local ordinary can, in accordance with his prudent judgment and 
for a legitimate reason, dispense from the publications, even from 
those which should be made in another diocese.

2. If there are several proper ordinaries, the right of dispensing 
belongs to that one in whose diocese the marriage is to be cele
brated; if the marriage is to be celebrated outside the territory of 
all, it belongs to any proper ordinary.70

The reason for the dispensation must be more serious when all
«7 Can. 1027. Cf. Oriental Code, can. 17.
es Cf. Coronata, De sacramentis, III, no. 96; Gasparri, op. cit., no. 172.
60 Cf. Gasparri, op. cit., no. 175; Coronata, ibid., no. 95.
to Can. 1028, §§ 1, 2. Cf. Oriental Code, can. 18, §§ 1, «.
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three publications are to be omitted than when one or two are 
passed over or when it is morally certain that no impediment 
exists. Without a sound reason the dispensation is invalid.71 Ex
amples of reasons justifying a dispensation from all the publica
tions are the following: the justifiable fear that malicious efforts 
will be made to prevent the marriage; the pregnancy of the 
woman; and the danger of incontinence in those who have at
tempted civil marriage. In general, if the publications would 
subject the parties to ridicule or abuse, a reason for the dispensa
tion exists. But when a dispensation is granted, greater diligence 
must be employed in the private investigation into the freedom 
of the parties. By the very nature of the case, the publications are 
always omitted when the marriage is a secret one (matrimonium 
conscientiae).72

1029. Notification of the result of the publications. If another 
pastor has conducted an investigation or has completed the pub
lications, by an authentic document he shall immediately give 
notice of the outcome of his activity to the pastor who should 
assist at the marriage.  The authentic document conveying the 
information, whether favoring the marriage or otherwise, shall 
be given under the parish seal and over the signature of the pas
tor.

73

1030. Interval between publications and marriage. 1. At the 
conclusion of the investigation and of the publications, the pastor 
shall not assist at the marriage until he has received all the re
quired documents and, in addition, unless a sound reason war
rant contrary action, until three days have elapsed, from the last 
publication.  The documents which the pastor must have in his 
hands are the reports of pastors who have conducted investiga-

74

7X Cf. Vermccrsch-Creusen, op. cit., II, no. 291.
72 Cf. our commentary on can. 1104 f. It is customary not to make the publica

tions in the case of the marriage of princes.
73 Can. 1029. Particular law may lay down specific provisions concerning the way 

this notification is to be made. The method is also set forth in the Roman Ritual 
(tit. XII, c.4, Forma describendi coniugatos).

74 Can. 1030, § 1.
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tions or made the publications; reports of the faithful in regard 
to the existence of impediments; the document containing re
quired dispensations from impediments; the document certify
ing the death of a former spouse; the document containing a 
dispensation from an unconsummated marriage; and the docu
ment attesting the declaration of the nullity of a previous mar
riage.

2. If the marriage is not contracted within six months, the 
publications shall be made again unless the local ordinary shall 
deem otherwise.75

1031. Doubt concerning the existence of impediments. 1. If 
a doubt arises regarding the existence of an impediment:

10 The pastor shall proceed to a more searching investigation, 
questioning under oath at least two witnesses worthy of belief, 
provided the impediment is not one the knowledge of which 
would result in disgrace to the parties; if necessary, he shall also 
question the parties in this manner.

20 He shall make or complete the publications if the doubt 
arose before they were begun or completed.

30 If he prudently believes that the doubt persists, he shall 
not assist at the marriage without consulting the ordinary.70 Only 
if the nature of the doubtful impediment is not defamatory may 
the pastor undertake to resolve it through the testimony of wit
nesses. If it is not defamatory, he may question relatives, intimate 
friends, and even non-Catholics, if he has no doubt of their 
reliability. The interrogation is to be conducted under oath and 
in accordance with the instructions of the Holy See.77 It is also 
to protect the good name of the parties that the proclamation 
of the banns is permitted to suffer no postponement or interrup
tion.

2. If the existence of an impediment has been discovered with 
certainty:

78 Can. 1030, § 2. 76 Can. 1031, § 1.
77 Cf. S. C. S. Off., deer. Aug. 22, 1890 (Fontes, no. 1128). Cf. also Augustine, 

op. cit., V, on can. 1031, § 1.
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10 If the impediment is occult, the pastor shall make or com
plete the publications and, withholding the names of the parties, 
refer the matter to the local ordinary or to the Sacred Peniten
tiary;

2° If the impediment is public and it is detected before the 
publications have been begun, the pastor shall not proceed fur
ther until the impediment has been removed, even though he 
knows of a dispensation obtained only for the forum of con
science; if the impediment is discovered after the first or second 
publication, the pastor shall continue the publications and refer 
the matter to the ordinary.78

A confessor can obviously do no more than require of his 
penitent that, in the case of an impediment from which the 
Church cannot or will not grant a dispensation, he give up his 
plan to contract the marriage affected by it. In the same case, if 
the impediment is occult and known only to him through a revela
tion binding to official secrecy, a pastor does this and he can 
do it outside the sacrament of penance; but if the impediment 
is known from the parties, a pastor denies further cooperation.70

If a dispensation was given in the non-sacramental forum of 
conscience in the case of an occult impediment which later be
came public, a new dispensation is not required, but the local 
ordinary, on the strength of the one already granted, shall issue 
a decree granting permission for the celebration of the marriage.80

3. Finally, if no impediment is discovered, neither a doubt
ful one nor a certain one, at the completion of the publications 
the pastor shall admit the parties to the celebration of their mar
riage.81

1032. The marriage of wanderers. A pastor shall never assist 
at the marriage of wanderers, whom canon 91 speaks of, except in 
a case of necessity, unless he shall have brought the matter to the

78 Can. 1031, § 2. Cf. our commentary on can. 1037 for the explanation of occult 
and public impediments. 70 Cf. Chelodi, op. cit., no. 31.

80 Cf. Chelodi, loc. cit. Cf. also our commentary on can. 1047.
«i Can. 1031, §3.
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attention of the local ordinary or a priest delegated by him and 
obtained permission to assist at it.82

Even if only one of the parties shall be without a domicile or 
a quasi-domicile and even if he shall have resided longer than a 
month in the parish in which the marriage is to occur, the per
mission prescribed must be obtained,83 for the marriage of such 
persons offers special difficulty especially with regard to the im
pediment arising from the bond of a previous marriage.

1033. Instruction of the parties regarding the sacrament. Ac
cording to the varying capacity of the parties, the pastor shall not 
fail to instruct them on the sanctity of the sacrament of matri
mony, the mutual obligations of the spouses and the obligations 
of parents toward their offspring; he shall also urge them as 
strongly as possible to confess their sins before the celebration of 
the marriage and worthily to receive the Most Holy Eucha
rist.84

Both the instruction and the exhortation should be given by 
the pastor personally, when this is possible.85 A stereotyped in
struction is out of place, as well as an imprudent one. Prudence 
is especially necessary in the pastor’s effort to counteract the 
incorrect information which the parties may have previously 
absorbed.80

The exhortation should advise the parties to make their con
fession well in advance of the date of the marriage in order to

82 Can. 1032. Cf. Oriental Code, can. 22.
83 Cf. S. C. de Sacramentis, July 4, 1921 (AAS, XIII, 348; Bouscaren, op. cit., 

I, 497, 498). Cf. Claeys Bouuaert-Simenon, op. cit., II, no. 239; De Smet, op. cit., 
no. 129. Though can. 1097, § 1, 20, gives authorization to a pastor to assist at 
the marriage of a person who has resided in his parish for a month, that authoriza
tion refers to his assistance at the marriage, not to the requisites of the prenuptial 
investigation. Even the pastor of a wanderer, i.e., the pastor of the parish in 
which the wanderer resides for even more than a month, must obtain the 
requisite permission from the ordinary.

84 Can. 1033. Cf. Oriental Code, can. 23. Cf. II Plen. Council of Baltimore,
Acta, no. 329. 85 Cf. Chelodi, ibid., no. 23.

88 For a method of giving the instruction, cf. De Smet, ibid., nos. 690-94.
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allow time for proper action, should the confession result in the 
discovery of an impediment. The parties should have the op
portunity of approaching a confessor other than their regular 
confessor. A general confession may well be advised.

But confession is not strictly obligatory,87 though the state of 
grace must be possessed by one contracting marriage, since he 
receives in that act a sacrament of the living.

1034. The marriage of minors. The pastor shall earnestly 
warn minors not to contract marriage without the knowledge of 
their parents or in defiance of the reasonable opposition of the 
latter. If they insist, he shall not assist at their marriage without 
previous consultation with the local ordinary.88 Parents violate 
the rights of even their minor children by unreasonable opposi
tion to the marriage of the latter.80 But if their opposition is rea
sonable, e.g., if based on the irreligion or the immorality of the 
other party, a serious reason, proportionate to that on which the 
parents’ opposition is based, is required to permit the pastor’s 
assistance at the marriage. Of that reason the local ordinary must 
be given an opportunity to judge.

Scholion. The preliminary investigation in American law. In 
American law, as in canon law, the various elements pertaining 
to the preliminary investigation do not affect the validity of the 
subsequent marriage, with the exception, in a few States, of the 
obtaining of the requisite marriage license and, in two States, of 
the supplying of the requisite parental consent. The laws of the 
various States are not uniform in the statement of the elements 
comprising the requisite investigation. However, those which 
are demanded may all be classified under the following categories:

1) declaration of intention;

87 However, cf. our commentary on can. 1066 in relation to public sinners who 
refuse to go to confession.

88 Can. 1034. Cf. can. 88, § 1, as to the attainment of majority, when the parties 
are no longer bound to take into consideration the opposition of their parents.

88 Cf. Chelodi, ibid., no. 33.
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2) approval of parents in the case of minors;
3) the inquiry as such;
4) the proof of the freedom of the parties;
5) objections accepted from third parties;
6) the marriage license.
The declaration of intention is required in an increasing num

ber of States which also demand an interval of varying length 
(usually three days or five days) between this declaration and the 
issuance of the license. A few States require an interval also be
tween the issuance of the license and the celebration of the 
marriage. Most of the States requiring the interval between the 
declaration of intention and the issuance of the license authorize 
a judge or a court to dispense from it, specifying various condi
tions under which this authorization is operative.90

The age under which parental consent is required is, in most 
States, twenty-one in the case of the man, and eighteen in the 
case of the woman, though several States require this consent 
also when the woman is under the age of twenty-one. Since mar
riage is generally regarded as emancipating a child, parental con
sent is generally required in the case of only the first marriage of 
minors. State statutes generally require that the consent be given 
in writing or before an accredited official. In some States the con
sent of both parents is required. In some States the consent of 
guardians is required in the absence of parents capable of giving 
consent. The consent of adopting parents is regarded as equivalent 
to that of natural parents. If the parents are not citizens or if they 
are domiciled outside the State, several States provide that the 
consent shall be given by a judge or other accredited official. In 
New Hampshire and Idaho, the law seems to indicate that the 
absence of the requisite parental consent results in the invalidity 
of the marriage.91

The official who grants the license is bound to interrogate the 
parties regarding their identity, their domicile, their age, the ap-

oo Cf. Alford, op. cit., pp. 192 f. 01 Cf. Alford, op. cit., p. 207 f.
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proval of their parents (if they are minors), their race, their 
nationality, and their previous marriages. Frequendy the affidavit 
of the parties suffices. Moreover, there are very few States in 
which a physical examination of some sort is not required as a 
prerequisite to the granting of the license. Some States specifically 
charge the officiating minister or magistrate with certain acts 
complementary to the investigation made by the official who 
granted the license. Moreover, in no State is a license an excuse 
for the officiating minister who knowingly assists at a marriage 
forbidden by the law of the State.

As proof of freedom to marry, a few States require a copy of a 
divorce decree in the case of a divorced person, but in general the 
sworn statement of the party is accepted as proof that a divorce 
was obtained; the same is true in the case in which a party’s former 
spouse is dead. Some States require corroborative testimony in 
all cases. A few States require that a bond be given to assure the 
lawfulness of the marriage.02

A few States specifically permit the hearing of objections; but 
the person objecting is subject to pay the costs of the hearing if 
he fails to substantiate his claim.03

The common law of England did not require the granting of a 
license for marriage; hence all State laws in this respect have been 
enacted by the legislatures of the respective States. A few States 
permit the substitution of the proclamation of the banns for the 
obtaining of the license. In only about one-sixth of the States 
does it seem certain that the granting of the license is an essential 
requisite for the validity of the marriage. The license is generally 
required to be obtained in the place in which the bride lives, 
when both parties are domiciled in the State; in the case of per
sons domiciled elsewhere, it is generally required to be obtained 
in the place in which the marriage is to take place. In any event, 
the license cannot be used outside the territory of the State in 
which it was issued. Moreover, any limitations as to place ex-

02 Cf. Alford, op. cit., pp. 217 f., 222 f. 03 Cf. Alford, op. cit., pp. 228 f.
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pressed in the license itself must be observed. Some States place a 
time limit during which the license shall retain its effectiveness.04

The blank form on which the officiating minister is required to 
report the marriage is generally attached to the license itself. A 
time limit within which this return must be made is obligatory 
under penalty. About half the States refer to a certificate to be 
given the parties, and about one-fourth of the States require that 
such a certificate be given them.05

CHAPTER 11

Impediments in General

Canons 1035-1057

Introduction. For the validity of a marriage it is necessary that 
nothing be wanting on the part (1) of the persons contracting, 
(2) of their consent, or (3) of the form in which their consent is 
given. Defects of consent or form are impediments only in a very 
wide sense.1 But in its strict sense, a matrimonial impediment 
refers to a defect on the part of the persons contracting marriage, 
a disqualification. It is with the general aspects of such disquali
fications that this chapter deals.

A disqualification of this sort may be regarded as the fact on 
which the legal disqualification is based, as well as the law which 
establishes the legal disqualification.2 As a legal disqualification 
it may be defined as a circumstance affecting the parties to mar
riage accepted by divine or ecclesiastical law as making them 
incapable of contracting marriage (a diriment impediment) or 
as prohibiting them from contracting marriage (an impedient 
impediment).

84 Cf. Alford, op. cit., pp. 200 f. 85 Cf. Alford, op. cit., pp. 303 f.
1 They are listed as impediments in the analytical index of the Code, i.e., under 

impedimenta matrimonialia; but the private nature of this index must not be 
forgotten. Cf. also De Smet, op. cit., no. 463; Gasparri, op. cit., no. 205.

2 Cf. Vermeersch-Creusen, op. cit., II, no. 296.
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Division. After asserting in canon 1035 the general right of 
persons to marry when they are not prevented by law from doing 
so, this chapter proceeds to specify in canon 1036 the means by 
which the law prevents parties from doing so, i.e., through diri
ment and impedient impediments. Canon 1037 distinguishes be
tween public and occult impediments; canon 1038 defends the 
right of the Holy See to declare authentically the impediments 
of the divine law and to establish for the baptized impediments 
of ecclesiastical law. Canon 1039 defines the limits within which 
local ordinaries can prohibit the contracting of a marriage. Canon 
1040 emphasizes the absolute authority of the Roman Pontiff 
over impediments of ecclesiastical law. Canon 1041 denies to 
custom any power in regard to these impediments. Canon 1042 
distinguishes between impediments of major and of minor degree. 
Canon 1043 gives local ordinaries power of dispensing from im
pediments in danger of death. Canon 1044 extends this power 
to certain priests when it is impossible to reach the local ordi
nary. Canon 1045 permits the exercise of this power in cases in 
which everything is ready for the celebration of the marriage, 
but priests who are entrusted with it are authorized to use it 
only in occult cases. Canon 1046 requires that priests who have 
acted for the external forum in virtue of canon 1044 shall at once 
notify the local ordinary of their action and make a notation of it 
in the matrimonial register. Canon 1047 lays down norms for the 
registration of a dispensation granted for the forum of conscience.

Canons 1048-50 establish rules for the use of general indults 
permitting the granting of dispensations from matrimonial im
pediments. Canon 1051 determines the effect of the legitimation 
of offspring following upon a dispensation from an impediment. 
Canon 1052 provides for cases of error in petitions in computing 
the degree of consanguinity or affinity. Canon 1053 specifies cases 
in which the Holy See implicitly dispenses from the impediment 
of crime. Canon 1054 guarantees the validity of dispensations 
from minor impediments in spite of the absence of adequate rea
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sons for them. Canon 1055 reserves the right of execution of papal 
dispensations to the local ordinary through whom the parties ap
proached the Holy See, even though in the interval the parties 
have moved out of the diocese. Canon 1056 regulates the taking 
of fees for dispensations, and canon 1057 demands that when 
dispensations are granted in virtue of authority delegated by the 
Holy See, mention of that fact be made in the dispensation itself.

1035. The general right to marry. All persons can contract 
marriage if they are not prohibited by law from doing so.  Though 
unbaptized persons have a right to marry, it is not of them this 
canon speaks, but only of the baptized. In the absence of a legal 
prohibition, a pastor would be guilty of an injustice if he refused 
to assist at the marriage of his parishioners.  The ecclesiastical or 
the divine law restricts this right in the interests of the public wel
fare, to which it must yield, not only by establishing impediments, 
but also by instituting norms affecting matrimonial consent and 
the form in which it is to be given. But inasmuch as it is restrictive 
of a right, the law in this matter is subject to strict interpretation.

3

4

5
1036. The effect of impediments. 1. An impedient impediment 

imposes a grave prohibition against the contracting of marriage 
but it does not render invalid a marriage contracted in spite of the 
impediment.

8 Can. 1035.
4 As to the natural right to marry, cf. Pius XI, litt. encycl. Casti connubii, Dec. 

31, 1930 (AAS, XXII, 539). Cf. especially the paragraph on the sterilization of the 
unfit; cf. ibid., pp. 564 f.

5 Cf. our commentary on can. 19. Cf. also De Smet, op, cit., no. 467.
«Can. 1036, §§ 1, 2. Impedimentum inhabilitans would more logically describe 

a diriment impediment, since dirimere signifies to destroy what exists. Cf. St. 
Thomas, Summa theol., Suppl., q.50, a. un„ no. 7. The Oriental Code (can. 26, 
§ 1) substitutes “prohibens" instead of “impediens" to specify the impediment 
described in can. 1036, § 1.

2. A diriment impediment both gravely prohibits the con
tracting of the marriage and prevents it from being contracted 
validly.®

In the case of both types of impediment, however, the contract- 8 
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ing of the marriage, in one case, or the attempt to contract it, in 
the other, is gravely sinful.

3. Although the impediment exists as to only one party, never
theless it renders the marriage either unlawful or invalid.  This 
norm follows as a corollary from the mutuality of the requisite 
consent which requires on both sides the legally necessary quali
fications.

7

1037. Public and occult impediments. An impediment is re
garded as public when it can be proved in the external forum; 
otherwise it is occult.8

Impediments are public by their very nature if they arise from 
facts which are public.® Such are the impediments of age, previous 
marriage, disparity of cult, sacred orders, solemn religious profes
sion, consanguinity and affinity based on lawful wedlock, public 
propriety, spiritual relationship, and legal adoption.10

An impediment which is occult both factually and by its nature 
is one concerning which there is such a lack of knowledge or such 
an obligation of secrecy that it cannot be proved in the external 
forum, e.g., the impediment of consanguinity arising from un
lawful sexual relations, the impediment of crime, the impediment 
of private vow. Once it can be proved in the external forum, it 
becomes factually public. The source of this proof can be either 
an authentic document, the testimony of two witnesses, or the

7 Can. 1036, § 3.
8 Can. 1037. This distinction is especially applicable in the use of authority 

to dispense from occult impediments. On the other hand, occult cases can in
volve public impediments. Cf. our commentary on can. 1045, § 3. Note, too, that 
the distinction between public and occult impediments is not based on the same 
elements as the distinction between public and occult delicts. Cf. our commentary 
on can. 2197.

0 Cf. Code Commission, June 25, 1932 (AAS, XXIV, 284; Bouscaren, op. cit., 
I, 501). The norm thus established by the Code Commission has been incorporated 
in can. 27 of the Oriental Code which defines a public impediment as one "that 
arises from a public fact or that can otherwise be proved in the external forum.”

10 Cf. Wernz-Vidal, op. cit., no. 147, p. 167, V, c. The promoter of justice 
is competent to challenge the validity of marriages affected by public impediment; 
cf. can. 1971, § 1, 2°. His action must be prompted by the need to defend the 
common welfare.
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testimony of an official in reference to matters pertaining to his 
office.11

11 Cf. can. 1791 (§§ 1, 2), 1816, 1817. 12 Can. 1038, § 1.
13 Can. 1038, § 2.
14 Cf. Cone. Trident., sess. XXIV, de matrimonio, can. 3, 4; Schroeder, op. cit.,

p. 181.
15 For a detailed summary of this question, cf. Gasparri, op. cit., nos. 240 f., es

pecially no. 255.

1038. The declaration and the establishment of impediments.
1. It belongs exclusively to the supreme ecclesiastical authority 

to declare authentically when the divine law forbids or invalidates 
a marriage.12

This is an assertion of the power of the Roman Pontiff or of an 
ecumenical council under his authority, not to abrogate, derogate, 
or dispense from these impediments, but only, as God’s repre
sentatives and official interpreters, to declare in what circum
stances marriages are prohibited or rendered invalid by divine 
law.

Since this power is exclusive it embraces within its exercise the 
qualifications of the unbaptized as well as of the baptized in rela
tion to all marriages whether already contracted or not.

2. It also belongs as an exclusive right to the same supreme 
authority to establish, by either universal or particular law, other 
impedient or diriment matrimonial impediments for the bap
tized.  The doctrine asserted in this paragraph is one defined as 
a matter of faith.  The right there defended extends to the mar
riage of all baptized persons, inclusive of heretics and schismatics. 
With regard to the marriage of unbaptized persons there is no 
competence in the supreme ecclesiastical authority outside the 
power to declare the impediments of the natural or the divine 
law. On the other hand, the secular authority, outside the limits 
of the latter power, is competent to establish impediments for the 
marriages of the unbaptized.

13
14

15
1039. Limited power of local ordinaries. 1. Local ordinaries 

are authorized, in regard to all actually dwelling within the limits
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of their territory and to their subjects even when outside their 
territory, to prohibit marriages in a particular case, but only 
temporarily and for the duration of a sound justifying reason.

2. Only the Apostolic See can attach to the prohibition an in
validating clause.16

The violation of the local ordinary’s mandate would involve 
a grave sin and subject the delinquent to any penalty which the 
local ordinary may have attached to the violation.17 The mandate 
may restrain an entire group of persons, as well as single individ
uals,18 but only for the duration of the reason which caused the 
local ordinary to give it. However, the question of its cessation is 
reserved to the decision of the latter.10 And the power to give such 
a mandate may be delegated habitually or for an individual case.20

Even when the Holy See attaches to any of its acts (e.g., in a 
rescript containing a dispensation affecting an unconsummated 
marriage) a restriction regarding marriage, the clause is not to be 
considered invalidating unless it is clearly manifest that it is such.

1040. Power of subordinate authorities over ecclesiastical 
impediments. Except the Roman Pontiff, no one can abrogate 
impedient or diriment impediments of ecclesiastical law or dero
gate from them; nor can they dispense from them unless this 
power has been granted them either by the common law or by a 
special indult of the Apostolic See.21

Abrogation completely suppresses an impediment, as was done 
by the Code in regard to the impediment formerly based on the 
solemn promise of marriage.22 A partial suppression or a modifica
tion of the impediment is called derogation, e.g., the limitation of 
the degrees within which consanguinity is an impediment. A 
dispensation is a relaxation of the law imposing the impediment;

10 Can. 1039, §§ 1, 2. 17 Cf. can. 2220.
18 Cf. Claeys Bouuaert-Simenon, op. cit., II, no. 246, no. 2.
10 However, cf. Schafer, Das Eherecht nach dem C.I.C, (6th and 7th ed., 

Munster, 1921), pp. 71, 72. 20 Cf. can. 199, § 1.
21 Can. 1040. The equivalent of this canon is not found in the Oriental Code; 

this Code includes a canon (can. 32) covering the authority to dispense possessed 
by bishops and patriarchs of the Oriental rite. 22 Cf. can. 1017.
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this occurs in particular cases when a sound and proportionate 
justifying reason warrants it.23

Even the Roman Pontiff has none of these powers in respect to 
impediments of the divine positive law,24 e.g., that of previous 
valid marriage; he is similarly restricted in the case of impedi
ments of the natural law, e.g., that of antecedent and permanent 
impotence, consanguinity in the direct line. In the case of an 
impediment whose source in the natural law is doubtful, e.g., 
consanguinity in the first degree of the collateral line, the Roman 
Pontiff will not grant a dispensation. Indeed, there are impedi
ments of the purely ecclesiastical law from which the Roman 
Pontiff will not grant a dispensation, e.g., the impediment of 
sacred orders when the order is that of the episcopate and, except 
in danger of death, the impediment of crime involving public 
conjugicide. In the case of some other impediments he shows 
great reluctance to grant a dispensation, demanding an extraordi
nary and extremely serious reason before doing so; such dispen
sations are, therefore, extremely rare. The impediments toward 
which such vigilance is shown are those arising from abduction, 
the sacred order of priesthood, and affinity in the direct line based 
on a consummated marriage. A very serious reason is also re
quired for a dispensation from still other impediments; therefore 
such dispensations, though not so rare of occurrence as those in 
the cases just cited, are not readily granted. This is true of dis
pensations from the impediments arising from solemn profession, 
the sacred orders of rank below the priesthood, disparity of cult 
(in Catholic countries), lack of canonical age, and crime involv
ing occult conjugicide. Less serious reasons are demanded for dis
pensations from the remaining impediments.25

In the external forum, it is through the Holy Office that the 
Roman Pontiff dispenses from the impediments of mixed religion

23 Cf. our commentary on can. 80.
2* Cf. our commentary on can. 1038, § 1.
25 Cf. Cappello, op. cit., no. 224. Cf. also Claeys Bouuaert-Simenon, op. cit., 

II, no. 249, no. 4.
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and disparity of cult and from others existing in connection with 
them; 20 * * * * * * but, in regard to the remaining impediments, he dis
penses through the Sacred Congregation of the Sacraments.27 It 
is through the Sacred Penitentiary that he dispenses from all mat
rimonial impediments in the sacramental and extra-sacramental 
internal forum.

20 Cf. our commentary on can. 247, § 3.
2T Cf. our commentary on can. 249, § 2. Cf. also can. 257 in relation to the

authority of the Sacred Congregation for the Oriental Church in relation to mem
bers of Oriental rites.

28 The local ordinary’s authority in this respect is extended by can. 15 to doubt
ful impediments and by can. 81 to cases in which recourse to the Holy See is 
difficult and there is the threat of serious loss in delay. As to can. 81, cf. Cappello, 
op. cit., no. 234; Chelodi, op. cit., no. 41. Cf. Code Commission, July 27, 1942
(AAS, XXXIV, 241; Bouscaren, op. cit., II, 45). This ruling is explicitly set forth
in can. 35, § 4, of the Oriental Code, which limits the use of can. 81 to cases in
which the Apostolic Delegate can be reached only with difficulty.

20 Can. 1041. Cf. Oriental Code, can. 30.
30 Cf. Wernz, I us decretalium, IV, no. 60, p. 93.
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In danger of death and in the case when the marriage immedi
ately impends, the local ordinary is given in canons 1043 and 
1045 authority to grant dispensations from matrimonial impedi
ments listed in canon 1043.28 * This power can be delegated, as 
can that given pastors in canons 1044 and 1045 f°r the same cases 
and the same impediments. But, though a confessor is given this 
power for the sacramental forum by canons 1044 and 1045, he 
cannot delegate it. Nor can the priest who, lacking proper delega
tion, witnesses a marriage as authorized by canon 1098, 20, and 
giants a dispensation from the impediments listed in canon 1043 
in the cases contemplated by that canon and canon 1045.

1041. Restriction of the authority of custom over impedi
ments. A custom constitutive of a new impediment or opposed to 
an existing one is rejected as unreasonable.20 Before the reserva
tion of the authority over the establishment of matrimonial im
pediments to the universal written law, it was possible for custom 
10 establish and abrogate impediments.30 This is no longer al
lowed; no such custom, whether universal or particular, whether
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present or future, no matter of what duration, can ever introduce 
a new impediment or abrogate or derogate from an existing one.31

1042. Impediments of minor and major degree. 1. Of the im
pediments some are of minor degree; others, of major degree.

2. The impediments of minor degree are:
i° consanguinity in the third degree of the collateral line;
2° affinity in the second degree of the collateral line;
30 public propriety in the second degree;
40 spiritual relationship;
50 crime resulting from adultery with the promise of marriage 

or an attempted marriage made through even a civil ceremony.
3. All other impediments are of major degree.32
Though Vermeersch-Creusen hold that, since the impediments 

enumerated are all diriment impediments, this canon has no 
relation to merely impedient impediments,33 one should hold 
otherwise in view of the text and the context of the canon, both 
of which speak of all impediments in a general way without dis
tinction.34

The present classification is incorporated in the quinquennial 
faculties authorizing dispensations from impediments of minor 
degree.36

1043-1046. Dispensations in special cases. When the danger 
of death is imminent, for the purpose of quieting conscience and, 
in a proper case, of effecting the legitimation of offspring, local 
ordinaries can, provided that scandal is avoided, dispense their 
subjects wherever the latter may dwell, as well as all others actu
ally dwelling in their territory, from the formality required in 
the celebration of marriage and from each and every impediment 
of the ecclesiastical law, public as well as occult, even though

81 Cf. can. 27, §2, compared with can. 27, § 1.
s2 Can. 1042, §§ 1-3. Cf. Oriental Code, can. 31, §§ 1-3.
88 Op. cit., II, no. 302.

Cf. also the quinquennial faculties granted the American hierarchy, II, no.
1 (Bouscaren, op. cit., II, 33). Cf. De Smet, op. cit., no. 464, no. 5, note 2.

88 Cf. also AAS, I (1909), 90 f.
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multiplied, except the impediments arising from the order of the 
sacred priesthood and from affinity in the direct line based on 
a consummated marriage, but provided that the usual promises 
are given if a dispensation is granted from the impediment of 
disparity of cult or of mixed religion.36

This power is given to all local ordinaries inclusive of residen
tial bishops, abbots nullius, prelates nullius, vicars apostolic, pre
fects apostolic, vicars general, and vicars capitular. It is given them 
as ordinary power, attached to their office, even when vicarious, 
and they may delegate it in whole or in part37 or exercise it even 
when they are outside their territory.38

The serious probability of death prerequisite for the exercise of 
this power is left to the judgment of the local ordinary, relying in 
a proper case on medical opinion. The power may be used even 
when death threatens the party who is not directly bound by the 
impediment and no matter from what source the danger of death 
threatens, whether from illness (an intrinsic source) or other
wise (from an extrinsic source), e.g., from an impending serious 
surgical operation, from an impending difficult parturition, from 
a summons arising from a mobilization of troops, or from an im
pending air raid even when it is the civilian population that is 
threatened.

The local ordinary must remove all scandal in a manner dic
tated by the circumstances. Sometimes it may be required for this 
purpose that he make public the granting of the dispensation and 
the celebration of the marriage; in other cases, it will be neces
sary to conceal them. In any event, failure to fulfill this condition 
does not affect the validity of the dispensation.

Either one of the reasons specified is required for the validity

30 Can. 1043. Cf. Oriental Code, can. 33.
37 Cf. our commentary on can. 197, 199 (§ 1).
38 Though recourse to the Holy See would usually be impossible in a case of 

impending death, Vcrmeersch-Creusen consider the case where recourse would 
be possible and hold that the exercise of this power would not even then be re
stricted. Cf. op. cit., II, no. 307.
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of the dispensation. The removal for either party of a proximate 
occasion to a sin of the flesh would suffice, as well as prevention of 
sins against charity or justice,39 or the making of restitution for 
such sins, e.g., by restoring the other party’s good name.40

If the offspring is not adulterine or sacrilegious, the dispensa
tion itself effects their legitimation, even if they have already been 
bom.41 If the adulterine or sacrilegious offspring is not yet born, 
it will be born legitimate if its parents celebrate marriage before 
its birth.42 If the adulterine or sacrilegious offspring is already 
born, since its legitimation is not possible, it cannot be used as 
a reason to permit the local ordinary to use the power given him 
in canon 1043.43

The authority given in canon 1043 maY be exercised by the 
local ordinary for the initial contract of marriage or for the con- 
validation of an invalid marriage. It is in his discretion to use 
it secretly, i.e., in the extra-sacramental internal forum.44

When the circumstances warrant, the power may be exercised 
to dispense from the presence not only of the two witnesses re
quired by canon 1094 but also of the competent priest required 
by that canon.45

With the exception of the impediments mentioned in the canon 
itself, the local ordinary may employ its power over any combina
tion or accumulation of ecclesiastical impediments, even though

3® Cf. Cappello, op. cit., no. 232; Chelodi, op. cit., no. 41.
<0 Cf. Claeys Bouuaert-Simenon, op. cit., II, no. 250, no. 3.
« Cf. our commentary on can. 1051.
42 Cf. our commentary on can. 1114. Cf. Vermeersch-Creusen, op. cit., II, no. 

306.
«Cf. our commentary on can. 1051 and 1116. It is a probable opinion, how

ever, that this reason is available even in their behalf because the marriage of 
their parents may act as an incentive in obtaining their legitimation from the 
Holy See. Cf. Vermeersch-Creusen, loc. cit.; Cappello, op. cit., no. 232; Chelodi, 
loc. cit.

44 Cf. our commentary on can. 202, § 3. If he thus dispenses from an occult 
impediment that later becomes public, a new dispensation is not needed if there 
is a record of the previous one preserved in the special register in the secret 
archives of the curia. Cf. our commentary on can. 1047.

45 It seems preferable that a priest should be delegated, if a priest is available.
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there might be involved impediments from which the Holy See 
itself only rarely grants a dispensation, e.g., those arising from 
solemn profession, the sacred order of the diaconate, and public 
crime involving conjugicide and conspiracy.

But, in the case of the impediments of disparity of cult and 
mixed religion, failure to obtain the usual promises renders the 
dispensation invalid; the dispute regarding the invalidating ef
fect of this failure has been definitely settled by the Holy Office.46

1044. In the same circumstances as those described in canon 
1043, but only in cases in which not even the local ordinary can 
be reached, the same faculty of dispensing is enjoyed by a pastor, 
a priest who assists at the marriage in conformity with canon 
1098, 20, and a confessor, but the latter enjoys it only for the 
internal forum in the course of a sacramental confession.  An 
ordinary power, which may be delegated,  is given the pastor 
under this canon; it extends, for both the external and the in
ternal forum, to his subjects wherever they may be and to all who 
may actually be within his parish. This is not true of other priests, 
since the exercise of their faculty depends upon the verification of 
the requisite circumstances of time, place, and persons. But even 
a pastor can exercise it only when he cannot reach the local ordi
nary in the normal way, i.e., by writing or by personal visit; the 
use of the telephone or the telegraph is irrelevant in this con
nection.

47
48

40
The faculty of all other priests is delegated by law.50 But there 

is no restriction of its exercise to the internal forum in the case
40 S. C. S. Off., decr. Jan. 14, 1932 (AAS, XXIV, 25; Bouscaren, op. cit., I, 

505 f.). 47 Can. 1044.
48 A pastor may give habitual delegation to his assistant (vicarius cooperator). 

Cf. our commentary on can. 200, § 1; Chelodi, op. cit., no. 44; Ayrinhac-Lydon, 
op. cit., no. 74; Vermeersch-Creusen, op. cit., II, no. 311.

40 The Code Commission has stated that the local ordinary is to be considered 
out of reach if he can be approached only by telegraph or telephone. Cf. resp. 
Nov. 12, 1922, V (AAS, XIV, 662; Bouscaren, op. cit., I, 502). This norm is in
corporated in can. 34, § 2, of the Oriental Code. The first paragraph of this canon 
places parochial assistants in the same category with pastors.

50 De Smet (op. cit., no. 795), however, holds the opposite opinion.
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of the priest who, lacking competence validly to assist at a mar
riage, is called, in the absence of a competent priest, in virtue of 
the obligation of canon 1098, 20, but not as a prerequisite to the 
validity of the marriage, to witness a marriage when one of the 
parties to it is in danger of death.

On the other hand, the faculty of the confessor is restricted to 
exercise in the internal forum in the course of a sacramental con
fession, even though unaccompanied by absolution; but within 
these limits it may be exercised by any priest, since all may law
fully and validly hear the confession of a person in danger of 
death.51 Since the faculty of the confessor can be exercised only 
in the internal forum, it cannot be used to dispense from impedi
ments that are public by nature, even though they be factually 
occult;52 if this were allowed the parties could deny in the ex
ternal forum that a dispensation had been granted and thus 
establish in the external forum the invalidity of a marriage that 
would be valid in virtue of the dispensation granted in the in
ternal forum by the confessor.53

1045. Within the terms of the clauses inserted at the end of 
canon 1043, local ordinaries can grant dispensations from all the 
impediments mentioned in the same canon 1043 in all cases in 
which the impediment is discovered only when all preparations 
have been made for the wedding and the marriage cannot, with
out probable consequences of a seriously evil character, be de
ferred for the time needed to obtain a dispensation from the Holy 
See.

81 Cf. our commentary on can. 882.
82 Cf. De Smet, ibid., no. 794; Cappello, op. cit., no. 238; Wernz-Vidal, op. cit., 

no. 428; Vermeersch-Creusen, op. cit., II, no. 312. Other authors, however, hold 
that the confessor's faculty extends to impediments that are public by nature 
but factually occult. Cf. Genicot-Salsmans, Institutiones theologiae moralis, II, 
no. 523, 3.

83 If the confessor is competent in the external forum, he should advise the 
penitent to tell him of the impediment outside the act of sacramental confession; 
otherwise he should advise the penitent to mention it to a priest who is com
petent in the external forum. Cf. Gasparri, op. cit., no. 398; Vermeersch-Creusen, 
loc. cit.; especially Cappello, loc. cit.
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2. This faculty also covers the convalidation of a marriage al
ready contracted, if there is the same danger in delay and time 
is wanting for recourse to the Holy See.64

This canon seems expressly to omit the faculty for a dispensa
tion from the form, since it mentions only impediments, whereas 
canon 1043 in distinctive and divisible clauses contains the faculty 
for both.55

The preparation to which the use of this faculty is restricted 
seems verified as soon as a proximate date for the marriage has 
been definitely announced and the pastor has commenced the 
proclamation of the banns; it is not limited, therefore, to the 
evening preceding the wedding; and it is probably not required 
as a condition for its use that everything be prepared in the sense 
that nothing remains to be done except the performance of the 
actual marriage ceremony.66

But the mere fact that all is in readiness for the marriage does 
not warrant the use of this faculty unless there exists the proba
bility, not the certainty, that serious consequences will follow the 
postponement of the marriage, whether they are of a spiritual or 
a temporal nature, e.g., loss of reputation owing to the fact that 
a child has already been conceived, scandal, the danger of in
continence between the parties, the necessity of leaving town, or 
accompanying notable financial expense.

Besides the verification of one of these situations, the exercise 
of the faculty is dependent also upon the conditions established 
in canon 1043: the prevention of scandal and, in cases involving 
the impediments of mixed religion or disparity of cult, the giving 
of the promises.

It is further required that, to use this faculty, the pastor or the 
local ordinary shall have discovered the impediment only after the

Can. 1045, §§ 1, 2.
65 Cf. Venneersch-Creusen, ibid., no. 309; Chelodi, ibid., no. 41; Ayrinhac- 

Lydon, ibid., no. 77. However, the opposite opinion held by other canonists can
not be denied a safe extrinsic probability.

60 Cf. Vermeersch-Creusen, ibid., no. 308; Ayrinhac-Lydon, loc. cit.
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preparations have been made.67 But its use is not prevented by 
the fact that this lack of knowledge was caused by the deceit or 
the bad faith of the parties, though this would justify the refusal 
of the dispensation.

The period of delay, by which the evil consequences are meas
ured, is, in normal times, from six to eight weeks in the case of 
a recourse made to the Holy See from the United States. It is 
irrelevant in computation of the period of delay that the papal 
legate may have faculties to grant the dispensation or that the 
Holy See may be reached by cable or by telephone.

3. In the same circumstances, all those mentioned in canon 
1044 enjoy the same faculty but only for occult cases in which not 
even the local ordinary can be reached at all or only with the 
violation of a secret.58

The confessor’s power under these circumstances seems limited 
to the case of an impediment that is occult both by nature and in 
fact;50 but that of other priests extends also to impediments that 
are public by nature (e.g., sacred orders, solemn profession) ,co 
if they are factually occult, i.e., known only to a very few discreet 
persons who will keep it a secret.01 A secret record of the dispen
sation granted in the non-sacramental forum shall be kept in ac
cordance with canon 1047.

Any danger of violating any secret, not only that entrusted 
under the seal of confession, justifies the priest in using this 
faculty. Even if the case is known to the local ordinary, if he can 
be reached only by mail, the danger that the letter will be opened 
by the postal authorities seems adequate justification for the use 
of the faculty.02

1046. The pastor and the priest, who were mentioned in ca-
87 Cf. Code Commission, Mar. 1, 1921 (AAS, XIII, 178; Bouscaren, op. cit., 

I, 502). This interpretation has been explicitly incorporated in can. 35, § 1, of the 
Oriental Code. 58 Can. 1045, § 3.

80 Cf. our commentary on can. 1044. 00 Cf. our commentary on can. 1037.
01 Code Commission, Dec. 28, 1927 (AAS, XX [1928], 61; Bouscaren, op. cit., 

I, 503). This interpretation is embodied in can. 35, § 3, of the Oriental Code.
02 Cf. Cappello, op. cit., no. 236.
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non 1044, shall immediately notify the local ordinary of a dis
pensation granted for the external forum; and a record of it shall 
also be inserted in the marriage register.03

In the absence of adequate justification of a longer delay,04 the 
notification should be sent the local ordinary within three days. 
Both acts required in this canon must be performed in virtue of 
a grave obligation deriving from the need of proof to establish 
the validity or the lawfulness of a marriage that would other
wise be held invalid or unlawful. These acts are not allowed the 
confessor because of his obligation under the seal of confes
sion.

1047. Dispensations affecting the internal forum. Unless the 
rescript of the Sacred Penitentiary states otherwise, a dispensation 
from an occult impediment granted for the internal non-sacra- 
mental forum shall be accurately recorded in the register kept in 
the secret archives of the diocesan curia as required by canon 379, 
and should the occult impediment later become public, no fur
ther dispensation for the external forum shall be necessary; but 
it shall be necessary, if the dispensation was granted only for the 
internal sacramental forum.05

Thus is stated an exception to canon 202, § 1, which provides 
that power exercised in the internal forum has no effect in the 
external forum. The norms of canon 1047 govern all dispensa
tions granted for the internal forum, non-sacramental and sacra
mental, whether granted by the Sacred Penitentiary or by some 
other competent authority, whether for impediments occult by 
nature and in fact or for impediments public by nature but factu
ally occult.00

Should it be deemed a serious hardship 07 to notify the local
63 Can. 1046. The parochial assistant is listed in can. 36 of the Oriental Code as 

equally bound with those mentioned here. 04 C£. Cappello, ibid., no. 241.
03 Can. 1047. Can. 37 of the Oriental Code includes within the ambit of the 

provisions of can. 1047 ^e rescripts not only of the Sacred Penitentiary but also 
of the patriarch and the hierarch (local ordinary).

00 Cf. Cappello, ibid., no. 242.
07 Cf. our commentary on can. 1045. Consider, e.g., the case in which the
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ordinary of the dispensation from an occult impediment issued 
for the internal non-sacramental forum, the Sacred Penitentiary 
should be informed of this fact. Its mandate should then be fol
lowed. It may provide that a recording of the dispensation in its 
own register will suffice.

1048. The concurrence of dispensing power. If a petition for 
a dispensation has been sent to the Holy See, local ordinaries shall 
not use their faculties, if they have any, except in conformity with 
canon 204, § 2.  The prohibition of this canon affects the lawful, 
not the valid, use of the local ordinary’s faculties. The prohibition 
ceases in accordance with canon 204, § 2, in virtue of which the 
local ordinary is permitted to grant a dispensation if a serious 
emergency arises before an answer arrives from the Holy See. 
with the obligation of informing the Holy See immediately of his 
action.

88

89
1049. Multiple impediments. 1. In the case of marriages al

ready contracted as well as of those about to be contracted, one 
who enjoys a general indult of granting a dispensation from a 
definite impediment can, unless the indult itself expressly im
poses a restriction, dispense from that impediment even though 
it should be manifold.

occult impediment involved would be that of crime committed by a close rela
tive of the local ordinary himself.

ob Can. 1048. Can. 38-47 of the Oriental Code correspond to can. 1048-1057. 
There is no substantial variation from the Latin Code discernible in these canons 
of the Oriental Code.

69 Cf. can. 204, § 2; Vermeersch-Creusen, op. cit., II, no. 314; De Smet, op. cit., 
no. 784; Chelodi, op. cit., no. 41.

70 Can. 1049, §§ 1, 2. If a person’s parents are cousins, he is bound to his cousin 
by a double impediment of consanguinity.

2. One who has a general indult of dispensing from more than 
one impediment of different kinds, whether diriment or impedi
ent, can dispense from these impediments, even though they 
are public, when they occur together in one and the same case.* 69 70

In fine, the power to dispense from any impediment may be 
exercised whether, in a given case, it exists more than once or in 
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combination with other impediments from which one also has 
the power to dispense.

1050. Power over less than all of concurring impediments. If 
with a public impediment or with public impediments from 
which a person can, in virtue of an indult, dispense, there should 
concur another impediment from which one has no power to 
dispense, he should have recourse to the Apostolic See in regard 
to them all. If, however, the impediment or the impediments 
from which he has the power to dispense are discovered after the 
dispensation from the Holy See has been obtained, he can use his 
faculties.  If the impediment or impediments are discovered after 
the petition was sent to the Holy See but before the receipt of the 
dispensation from the Holy See, a supplementary petition must 
be sent to the Holy See.

71

72
The use of the faculty actually possessed by the one dispensing 

is unlawfully, but not invalidly, made in violation of the restric
tion of this canon. If the dispensation for which recourse must 
be made to the Holy See is needed for the internal forum only, 
the petition should be sent to the Sacred Penitentiary, which will 
consider itself competent if the impediment is occult not only in 
the sense that it cannot be proved in the external forum 73 but also 
in the sense that it is known to only a few discreet persons who 
will keep it secret.74

1051. Legitimation by dispensation. Through a dispensation 
granted from a diriment impediment in virtue of either ordinary 
power or power delegated by a general indult but not by a rescript 
in a particular case, there is automatically effected the legitimation 
of offspring already born or conceived of the persons receiving 
the dispensation, with the exception of adulterine and sacrilegious 
offspring.75

n Can. 1050.
72 Thus the translation of “impetratam” as if it referred to a petition made 

rather than one granted is incorrect. 73 Cf. can. 1037.
74 Cf. Gasparri, op. cit., no. 210; Vermeersch-Creusen, op. cit., II, no. 314.
78 Can. 1051.
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This method of legitimation is effective in the case in which 
the offspring, though not adulterine or sacrilegious, cannot be 
legitimated through the subsequent marriage of the parents be
cause of the obstacle presented by the diriment impediment exist
ing at the time of the child’s birth and throughout the period of 
its mother’s pregnancy. If that obstacle ceased or did not exist at 
any time during the mother’s pregnancy or at the time of the 
child’s birth, legitimation could take place through the subse
quent marriage of the parents, even if the offspring was adulter
ine or sacrilegious in its conception.76

Legitimation takes place in virtue of the dispensation con
templated in canon 1051 through the positive will of the legisla
tor independent of the subsequent marriage and even should no 
mention of legitimation be made in the rescript granting it or in 
the petition seeking it.77

1052. Error in the petition or the dispensation. When a dis
pensation from the impediment of consanguinity or affinity is 
granted in any degree of the respective impediment, it is valid 
in spite of an error regarding the degree made in the petition or 
in the rescript granting the dispensation, providing that the 
actual degree is less close than the one specified, and in spite of 
a failure to mention another impediment of the same kind in 
the same or a less close degree.  In accordance with this norm, 
if the petition sought a dispensation from the impediment of 
consanguinity in the second degree of the collateral line, the dis
pensation granted in response to that petition is valid even though 
in fact the impediment arises from consanguinity in the third 
degree; the same is true if, in the given example, an additional

78

78 Cf. our commentary on can. 1116. In the case of sacrilegious children, one 
or both parents are bound by the impediment of sacred orders or solemn vows; 
in the case of adulterine children, by an existing marriage bond. If adulterine or 
sacrilegious children are not born legitimate because their parents could not or 
did not contract marriage before the birth of the children, the only means by which 
they can be legitimated is through a rescript of the Holy See. Such a rescript is 
rarely granted. 77 Cf. Ayrinhac-Lydon, ibid,, no. 83.

78 Can. 1052.
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though unmentioned impediment arises from consanguinity in 
the third degree or even in the second degree.

In the case of mixed degree, though both degrees are required 
to be expressed, the failure to mention one does not invalidate the 
dispensation, even though it be the closer degree that is not 
named,70 unless the latter be the first degree, in which case it 
seems to be required by the practice of the Roman Curia under 
penalty of invalidity that the closer degree also be named.

70 Cf. our commentary on can. 96, § 3. On July 8, 1948, the Code Commission 
issued a response stating that the granted dispensation is valid not only in regard 
to the impediment mentioned but also in regard to the unmentioned impediment 
of the same kind in the same or a less close degree. Cf. AAS, XL, 386.

80 Can. 1053. 81 A AS, XLIV (1952), 496.
82 Cf. our commentary on can. 1042, 42. 83 Can. 1054.

229

A dispensation erroneously granted from the impediment of 
affinity in a case involving the impediment of consanguinity, or 
vice versa, is invalid.

1053. Implicit dispensation from the impediment of crime. 
A dispensation granted by the Holy See in the case of a ratified but 
not consummated marriage (super matrimonio rato et non con
summato) and the permission to contract another marriage be
cause of the presumed death of one’s spouse, always carry with 
them a dispensation from the impediment arising from adultery 
with the promise of marriage, if this dispensation is needed, but 
not from the impediment listed in canon 1075, i°, 20 [the killing 
of one’s consort ].  This canon contains a precaution against the 
case in which the impediment might be overlooked by the peti
tioner. The same dispensation is also implied in the permission 
(to contract another marriage on the presumed death of one’s 
spouse) granted by the local ordinary.

80

81
1054. Fraud in the petition. A dispensation granted from a 

minor impediment is not invalidated by subreption [the omis
sion or concealment of something that should be expressed] or 
obreption [the statement of a falsehood],  even though the sole 
motivating reason expressed in the petition is a false one.

82
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The norm laid down here applies to dispensations granted by 
any competent authority and it is immaterial that willful deceit 
was involved in the defectiveness of the petition.84 85

84 Willful deceit is, however, subject to punishment. Cf. can. 2361.
85 Can. 1055. 86 Can. 1056.

1055. The ordinary who is competent to execute Apostolic 
dispensations. When dispensations from public impediments are 
committed for execution to the ordinary of the petitioners, the 
ordinary who is authorized to act is the ordinary who issued testi
monial letters or who sent their petition to the Apostolic See, even 
though, at the time when the dispensation is to be made effective, 
the parties shall have given up their domicile or quasi-domicile 
in his diocese and have settled, with the intention of not return
ing, in another diocese, but notice of the act shall be given the 
ordinary of the place in which they intend to contract marriage.  
The ordinary who is made competent by this canon for the exe
cution of the dispensation can delegate the ordinary of the place 
in which the parties have settled. In the case of occult impedi
ments, execution of Apostolic dispensations is usually committed 
to a confessor, even though the latter shall have forwarded the 
petition to the Sacred Penitentiary through the local ordinary.

83

1056. Dispensation tax. With the exception of a moderate fee 
to defray chancery office expenses, exacted for dispensations of 
those who can pay it, notwithstanding any contrary custom which 
is hereby declared unreasonable, neither local ordinaries nor their 
officers are permitted to demand any stipend for the granting of 
a dispensation, unless they have been expressly authorized to do 
so by the Holy See; and if they do demand one, they are obliged 
to make restitution.  The salaries of the chancery official person
nel are not to be considered office expenses for the purpose of 
computing the moderate fee allowed, but the costs of typing may 
be so reckoned.

86

Fees for dispensations obtained directly from the Holy See may 
include the following items: expensae, i.e., costs of mailing, trans-
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lation, stationery, etc.; agentia, the commission of an agent at 
Rome; taxa, the definite and fixed fee, always the same for the 
same impediment; componenda, i.e., an alms determined by the 
financial status of the petitioner and the nature of the impedi
ment [in contemplation of a proportionate reparation made for 
the failure to observe the law]. In sending petitions to the Holy 
See, the local ordinary should note whether the petitioners are 
wealthy, self-sufficient, or paupers.

1057. Credit to the Holy See. They who grant a dispensation 
in virtue of a power delegated by the Holy See are required, in 
exercising it, to make express mention of the pontifical indult.87 
Failure to comply with this command would not, however, in
validate the dispensation.

Appendix I. The form and contents of petitions for dispen
sations.

a) In the case of petitions for dispensations in the external 
forum:

1) The petition, whether sent to the Holy See or to the local 
ordinary, should be in writing and according to approved forms.88

2) If both parties are affected by the impediment, e.g., the im
pediment of consanguinity, it should be sent by the pastor of the 
bride; if only one party, e.g., the impediment of a vow, by the lat
ter’s pastor; if the impediment is that of mixed religion or dis
parity of cult, by the pastor of the Catholic party.

3) It should be sent to the local ordinary, who will pass on the 
truth of the alleged reasons and either grant the dispensation or 
transmit it to the Holy See, which, in turn, will entrust the execu
tion of it to him.

4) It should be sent early, allowing a week for exchange of 
mail with the local ordinary; two months, for exchange with the 
Holy See.

5) It should be sent to the Sacred Congregations in Latin,
87 Can. 1057. 88 Cf. Gasparri, op. cit., nos. 324 f.
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French, or Italian; to the Sacred Penitentiary, in any modern 
language.

6) It must contain the name and surname of the petitioner 
without abbreviation; his parish and diocese; his state of life (e.g., 
twice married but free because of death of both previous spouses) ; 
his religion; his age. The nature of the impediment must be 
specified in exact detail, e.g., the kind of vow or the type of the 
impediment of crime. In the case of the impediments of con
sanguinity, affinity, and public propriety, a graphic table must 
be inserted in the petition. In the case of the impediments of 
mixed religion and disparity of cult, the promises of the parties 
must be sent with the petition, as well as the assurance of the 
pastor regarding the moral certainty of their fulfillment.

7) It must note whether the dispensation is sought for the pur
pose of contracting or of validating a marriage.

8) It must specify the canonical reasons which prompt the 
seeking of the dispensation; it may be advisable, in given cases, 
to mention also reasons that are not canonical.

9) The financial status of the petitioner should be noted, i.e., 
his ability to pay a high or low tax or none at all.

b) In the case of petitions for dispensations in the internal sac
ramental forum:

1) The petitioner is to be described under a fictitious name to 
the exclusion of all identifying references.

2) If there is a risk to the preservation of secrecy in doing 
otherwise, the petition shall be sent directly to the Sacred Peniten
tiary.

3) The motivating canonical reasons must be set forth.
4) The return address shall be precisely indicated.80
c) In the case of petitions for dispensations in the internal non- 

sacramental forum, the petition should conform to the one seek-
80 Inside the outer envelope sent by the Sacred Penitentiary to the address indi

cated, there will be enclosed a second sealed envelope addressed to any approved 
confessor of the petitioner’s choice. Though the petition may be sent by even a 
layman, normally it should be transmitted by the confessor.
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ing a dispensation in the external forum, but the fact of the 
granting of the dispensation is to be kept secret by recording it 
in the secret archives of the diocese, if there is no danger in doing 
so of violating the secret; if there is such a danger, the record of it 
is preserved only in the archives of the Sacred Penitentiary.

Appendix II. Reasons Justifying Dispensations. A primary or 
motivating reason (causa motiva) suffices of itself for the granting 
of the dispensation. Secondary reasons (causae impulsivae) may, 
in the aggregate, suffice, though they are not sufficient standing 
alone. Canonical reasons are those which are ordinarily accept
able; noncanonical reasons are those which have no standing in 
the written or unwritten law, but which in extraordinary cases 
are accepted. From this it is apparent that the Sacred Congrega
tion of the Sacraments is concerned in practice only that the 
reason should be proportionate to the nature of the impediment 
from which a dispensation is sought.00

Primary canonical reasons of a private nature involving only 
the welfare of individual persons suffice for the granting of dis
pensations from some impediments but not for the impediments 
of mixed religion and disparity of cult01 or, with the exception 
of the poverty of the widow, for dispensations from the impedi
ment of consanguinity in the first degree touching the second of 
the collateral line.02 These reasons are the poverty of the widow, 
the limitations of the neighborhood (angustia loci), the advanced 
age of the woman (aetas superadulta feminae), and the lack or the 
inadequacy of dowry.

In the Instruction of the Sacred Congregation for the Propaga
tion of the Faith of May 9, 1877,03 the first of these reasons is 

00 Cf. our commentary on can. 1040.
01 Cf. Benedict XIV, De Synodo Dioecesana, lib. IX, c.3, no. 3.
02 Cf. S. C. de Sacramentis, instr. Aug. 1, 1931 (AAS, XXIII, 415).
03 S. C. de Prop. Fide, instr. May 9, 1877, no. 16 (Fontes, no. 4890). Here a 

demonstrative list is presented of the more frequently accepted reasons for the 
granting of matrimonial dispensations. In qualifying the extent of the several rea
sons, the descriptive terminology of this Instruction will be followed in the text.
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described as verified in the case of a widow burdened with many 
children whom the man in the case promises to support, though 
it is also said that it is sometimes considered to exist in the case 
of a widow simply because she is young and in danger of inconti
nence if she should remain unwed.04

The limitations of the neighborhood {angustia loci) is accepted 
as a reason only in the case of the impediments of consanguinity 
and affinity. It is verified only when the place of origin or domicile 
is segregated from other communities and is limited in popula
tion to three hundred families and fifteen hundred souls. It exists, 
however, in a relative sense when a woman of noble birth cannot 
find a man of equal social standing in the place of origin or domi
cile. In only exceptional cases would this reason be verified in 
the case of the man.

The advanced age of the woman (aetas superadulta) is available 
as a reason if the woman has completed her twenty-fourth year, 
unless she is a widow. Her precise age must be set forth in the 
petition for the dispensation.

The lack or the inadequacy of dowry occurs if the woman is 
not in actual possession of a dowry adequate to enable her to 
marry a man of her station in life in the place of her residence.

As opposed to the foregoing reasons of a private nature involv
ing only the welfare of individual persons, there are other primary 
reasons also of a private nature but such as affect the public wel
fare. These are public or notorious intercourse (copula publica 
seu notoria), scandal or the woman’s loss of reputation (scandalum 
aut infamia mulieris), pregnancy and therefore the legitimation 
of offspring (praegnantia, ideoque legitimatio prolis), the valida
tion of a marriage, the danger of an attempted marriage, the 
cessation of public concubinage, the danger of incestuous con
cubinage, the removal of serious scandals, lawsuits concerning 
inheritance, and the restoration of peace (bonum pacis).

04 The number of the children and the age of the widow should be expressed 
in the petition.

234



MATRIMONY can. 1057

The first three of these reasons are interrelated. If pregnancy 
supervenes, it should be specified in the petition even though the 
fact of intercourse has been in some other way already publicly 
divulged or certain to be divulged. The loss of the woman’s repu
tation suffices as a reason even if it is based on conduct short of 
intercourse, but in this case it is available only when the conduct 
has involved those related by blood or marriage and even then 
it serves only as a secondary reason.05

The validation of a marriage was considered available in the 
past only in the case of a marriage contracted in good faith before 
a competent minister but invalidly because of an impediment. 
Under the present practice, however, a dispensation based on the 
reason of validation would not be refused those who contracted 
marriage even in bad faith and even if the attempt was made be
fore a non-Catholic minister or a civil official, especially if chil
dren were born subsequent to the attempt.08

In regard to the danger of an attempted marriage, the petition 
should be explicit as to the existence and the degree in which this 
danger is feared, as well as the source of the danger, i.e., circum
stances or the ill will of the parties. It is clear that in this rea
son there exists also the reason of preventing sinful concubinage 
and, at least in the case of a mixed marriage attempted before a 
non-Catholic minister, the danger of the perversion and even 
of the defection of the Catholic party. The dispensation is not 
granted if the parties formally threaten to make such an attempt; 
however, if they have only manifested to their relatives their 
intention to do so, a penance is imposed when the dispensation is 
granted.

In the case of concubinage between those related by blood or 
affinity, the very danger of it suffices as a reason for a dispensation;

0BCf. Coronata, op. cit., Ill, no. 171. Cf. our list of secondary reasons infra, 
P- 237-

00 Cf. O’Mara, Canonical Causes for Matrimonial Dispensations, The Catholic 
University of America Canon Law Studies, no. 96 (Washington, D.C.: The Catholic 
University of America, 1935), p. 114.
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in cases involving those not thus related the cessation of con
cubinage is an adequate reason. The removal of concubinage is 
certainly the removal of scandal, but the removal of scandal 
arising also from other sources (e.g., feuds) serves also as a suffi
cient reason. The purpose of removing scandal is also apparent 
in the acceptance, as a reason, of the settlement of court trials 
involving the inheritance of the woman; the reason is available 
when there is no one able to give the woman the support she 
needs in that situation except the man who wishes to marry her. 
A similar purpose is also apparent in the acceptance of the set
tlement of other sorts of court trials involving relatives and even 
the settlement of bitterly sustained family quarrels (bonum pacis).

The reasons discussed in the foregoing paragraphs are all pri
vate in nature, though the ones just discussed are such as affect 
the public welfare. There are other reasons that are not only such 
as affect the public welfare but are public in their very nature. 
They are particularly relevant in relation to dispensations from 
the impediments of mixed religion and disparity of cult. They 
are a well founded hope for the conversion of a non-Catholic 
family or even of the non-Catholic party to the marriage, the dan
ger of the defection of the Catholic party, the Catholic training 
of children born out of wedlock or in a previous marriage, and 
finally the promotion of the public interests of the Church.97 In 
the case of the reason based on the hope of the non-Catholic 
party’s conversion, there should be some tangible evidence of the 
latter’s disposition, e.g., a promise in writing or in the presence 
of two witnesses, or his taking a course of instructions with the 
understanding that they are to lead to his baptism in the Catholic 
Church.

The reasons noted in the foregoing paragraphs are all primary 
canonical reasons. There are also canonical reasons that are only

07 E.g., in a case in which it is foreseen that great benefit will accrue to the 
Church as a result of a marriage of a non-Catholic prince to a Catholic princess 
or vice versa; this reason is technically known as bonum reipublicae Christianae,
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secondary, i.e., such as in themselves are inadequate for the grant
ing of a dispensation but which suffice when accompanied by 
other secondary reasons (they are called causae impulsivae). They 
are secret intercourse (as opposed to intercourse publicly known), 
suspect intimacy with cohabitation under the same roof, the loss 
of the woman’s reputation because of falsely suspected intercourse 
with one related by blood or marriage, and the exceptional serv
ices rendered the Church by the petitioner (excellentia meri
torum). The reason based on secret intercourse should not be 
offered in the external forum without the permission of the par
ties.08 When available it serves only to corroborate what may be 
expected in the future from what has happened in the past, i.e., 
the likelihood of public scandal.

Besides the secondary canonical reasons, many other reasons, 
even though they are not canonical, may be alleged to strengthen 
the force of a petition for a dispensation. Among these may be 
noted the following:

1) on the part of the woman:
a) the loss of one or both parents;
b) her illegitimate birth;
c) her illness or physical inadequacy;
d) the loss of her virginity at the hands of another man;
2) on the part of the man;
a) his illness or physical inadequacy;
b) the burden of rearing children born of a former marriage;
3) on the part of both:
a) their good reputation;
b) their generosity towards public institutions;
c) mutual aid in advanced years (i.e., beyond the age of fifty);
4) on the part of the marriage-
a) the imminence of the date of the marriage for which all 

things are in readiness;
b) the divulgation of the intention of the parties to marry;

98 Cf. Cappello, op. cit., no. 266.
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c) the pertinacity of the parties in their intention;
d) great benefits resulting from the marriage;
e) the aid for needy parents which only the marriage can pro

vide.

chapter in

Impedient Impediments

Canons 1058—1066

Division. In the first canon (can. 1058) of this chapter, the im
pediment arising from a vow is considered, and in the second 
(can. 1059), the impediment of adoption. The next four canons 
(can. 1061-64) lay down rules regarding the impediment of 
mixed religion, and the last two (can. 1065 f.) are concerned with 
the marriages of unworthy Catholics.

1058. The impediment arising from vows. 1. Marriage is pre
vented by a simple vow of virginity, of perfect chastity, of not 
marrying, of receiving sacred orders, and of embracing the reli
gious state.

2. No simple vow invalidates a marriage unless by a special 
provision of the Apostolic See an invalidating effect is established 
for some.1

Of these five kinds of vows the vow of virginity and perfect 
chastity generally includes the vow of not marrying and the vow 
of perfect chastity involves the vow of virginity, if the latter has 
been preserved up to the time of the vow. Should the person who 
made the vow not know which one of the three first mentioned he 
intended, the doubt may be resolved by an investigation first of 
the object he had in view and then of the purpose he intended.

Under the natural law, the vow of not marrying absolutely for-
1 Can. 1058, §§ 1, 2. The Oriental Code m can. 48 divides its first paragraph 

into two numbers, placing in the first number the public simple vow of perfect 
chastity. Then it enumerates the other vows and particularly the vow to receive 
subdeaconship, constituting it an impediment only in rites in which clerics are 
bound to observe celibacy after the reception of subdeaconship.
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bids the contrary act, though the act would be valid in spite of the 
violation of the promise contained in the vow; though under the 
natural law marriage is not directly opposed to the object of 
the other vows noted in canon 1058, under canon law the latter also 
absolutely prohibit marriage.

The ecclesiastical impediment does not arise from a merely 
internal vow or from an oath, though under the divine natural 
law both an internal vow and an oath bind to their fulfillment the 
party dedicating himself.2 Even an infidel is thus bound.3 After 
baptism, of course, a person is bound also by the ecclesiastical 
impediment, if his vow was external.

2 Cf. Cappello, op. cit., nos. 296, 298; contra Wernz-Vidal, op. cit., nos. 159, nota 
9, and 162, schol. III.

8 Cf. S. Poenit., deer. Nov. 29, 1842 (Coll. S. C. P. F., no. 959). The one taking 
the vow in this case was a Protestant.

4 Mutual ante-nuptial agreement to forego the marital relationship would not 
make the marriage unlawful. Obviously, such agreements are not to be ordinarily 
approved.

8 After the first rendering of the marital debt, the object of the vow comes to 
an end, and the person bound by the vow can thereafter lawfully request the 
marital relationship. Indeed, Gasparri says that he may do so even before the 
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As a virtue, in the formal sense, the vow of virginity is a firm 
resolve to abstain from all venereal pleasures. It includes a two
fold requisite: virginity of mind and will, and virginity of the 
body (the latter constituting the material element). Formal 
virginity is lost by any sin, external or merely internal, against 
chastity. Here in canon 1058 virginity is taken rather in the 
material sense. In this sense the vow of virginity forbids the first 
consummated carnal act. The vow can be violated only once, but 
then the violation involves a twofold sin, a sin against chastity and 
a sin against the vow. Of course, even before the violation of the 
vow, a person would sin grievously both because of the obligation 
of the vow and of the impediment if he contracted a valid mar
riage 4 while bound by the simple vow of virginity; but after the 
marriage he would be obliged to grant his spouse the latter’s re
quest for the marital relationship.5 The same applies to one who
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contracted a valid marriage while bound by the simple vow of 
perfect chastity.0

The vow of not marrying, i.e., of celibacy, makes marriage un
lawful but not the use of the rights of marriage. It is not clear to 
the authors whether an unlawful marriage contracted in opposi
tion to a vow of not marrying merely suspends or entirely removes 
the obligation of the perpetual vow of celibacy; * 7 if it removes the 
obligation, the person bound would be free to contract a subse
quent marriage at the end of the one he contracted unlawfully. 
But in the case of the vows of entering a religious institute or of 
receiving sacred orders, the vow is only suspended by the unlaw
ful marriage. The marriage, even in the case of these vows, is un
lawful not only because in opposition to an ecclesiastical impedi
ment but also because it violates a vow, the fulfillment of which 
is made impossible under the existing law by the act of the person 
bound to its fulfillment. If the fulfillment is made impossible 
otherwise than by his own act, he does not sin against the vow; 
indeed, it seems that he is freed not only of its obligation but also 
from the obligation arising from the ecclesiastical impediment, 
e.g., if he were dismissed from a novitiate of the institute which 
he entered.8
first rendering of the debt, inasmuch as by can. 1111 the lawmaker wished to 
grant a dispensation for the case contemplated. Op. cit., no. 429.

0 Gasparri holds that even in the case of the simple vow of perfect chastity a 
dispensation is not needed if the parties mutually agree to forego the marital 
relationship. Ibid., no. 428; contra De Smet, op. cit., no. 48g; Wernz-Vidal, op. cit., 
no. 158. Gasparri (ibid., nos. 429 f.) also permits, even in the case of the simple 
vow of perfect chastity, the seeking of the marital relationship by one who con
tracted a valid marriage while bound by that vow, as well as all the usual acts 
demonstrative of conjugal love; but he points out that any act that is unlawful 
for even married persons is, for one bound by the simple vow of perfect chastity, 
a sin not only against chastity but also against his vow and he notes that at the 
end of the marriage, the vow forbids a subsequent marriage.

7 Gasparri (ibid., no. 432) and Vlaming (Praelectiones iuris matrimonii, [3rd 
ed., 2 vols., Bussum in Hollandia: Brand, Vol. I, 1919; Vol. II, 1921], I, no. 200 
[hereafter cited as De matrimonio]), hold that it removes the obligation of the 
vow; contra Cappello, ibid., no. 301; Wernz-Vidal, ibid., no. 160, note 11.

8Cf. Coronata, op. cit., Ill, no. 251.
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If a dispensation is obtained from the obligation of the vow, the 
ecclesiastical impediment ceases. Since such a dispensation is 
granted only in virtue of the Church’s vicarious power, a justify
ing reason is necessary for the validity of the dispensation even 
when it is granted by the Holy See, e.g., the public welfare, the 
danger of breaking the vow, great difficulty experienced in the 
fulfillment of the vow.0 The only private vows the dispensation 
from which is reserved to the Holy See are, besides those which 
have conferred a vested right on someone,10 the perpetual vow 
of perfect chastity and the vow of entering a religious institute 
with solemn vows, if the person making them bound himself un
conditionally after he had reached the age of eighteen.11 But the 
quinquennial faculties granted bishops in the United States by 
the Sacred Congregation of the Sacraments authorizes them to 
dispense from the impediment of these vows for just causes, for 
marriages that are about to be contracted. Similar authorization 
for marriages contracted is given by the Sacred Penitentiary for 
dispensation from the reserved private perpetual vow of perfect 
chastity. These faculties do not extend to dispensations from 
public simple vows made in religious institutes of pontifical ap
proval, since these are subject to the Sacred Congregation of Reli
gious, which enjoys this reserved competence even when the vows 
noted are temporary. The same should be said with regard to 
private vows made in quasi-religious societies of pontifical ap
proval.12 In the case of perpetual vows of perfect chastity made in 
religious institutes of only diocesan approval, the bishop is au
thorized to grant an indult of secularization, which carries with 
it a dispensation from the vows.13

If religious bound by even temporary simple vows of perfect 
chastity contract or attempt marriage, they are automatically dis-

0 Coronata, ibid., no. 255. 10 Cf. our commentary on can. 1313.
11 Cf. our commentary on can. 1309.
12 Cf. Vcrmeersch-Creusen, op. cit., II, no. 770, 2. Cf. our commentary on

can. 251. 18 Cf. our commentary on can. 638, 640.
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missed 14 and become irregular.15 * If their vows are perpetual, 
they incur, in addition, an excommunication reserved to the ordi
nary.10

14 Cf. our commentary on can. 646, § 1, 30.
15 Cf. our commentary on can. 985, 30. A man attempting or contracting mar

riage with a woman bound by such vows is also irregular under this law.
10 Cf. can. 2388, § 2. A man attempting or contracting marriage with a woman

bound by sudi vows, and vice versa, is also punished with the same penalty of ex
communication. Can. 1059. Cf. Oriental Code, can. 49.

18 Civil Code of Puerto Rico, 1911-13, no. 3205, nos. 3 f. Cf. Alford, op. cit., 
nos. 162 f.

i® Can. 1060. From the thirteenth century the impedient, rather than the diri
ment, effect of the impediment of mixed religion has been recognized canonically. 
This prohibition existed in particular law from an early age in the history of 
the Church, but the enforcement of this law became extremely rigorous after 
the Protestant Revolt when dispensations were extremely rare. Even when granted, 
only the gravest of reasons were recognized in justification; indeed, the conversion 
of the heretic was usually required. A less rigorous enforcement of the law is 
noticeable from the seventeenth century onward; but even then serious reasons 
were demanded before a dispensation would be granted.

The common doctrine holds today that custom cannot abrogate even the ec
clesiastical impediment. Cf. Coronata, De sacramentis, III, no. 263; Gasparri, 
op. cit., no. 441; S. C. S. Off., instr. Jan. 3, 1871 (Fontes, no. 1013).

20 Even prior to the Code a schismatic was regarded as in the same category 
in this respect as a heretic. Cf. S. C. S. Off., decr. Apr. 11, 1894, ad 1 (apud 
Wernz-Vidal, op. cit., no. 168). Affiliation with an atheistic sect also gives rise to
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1059. The impediment of adoption. In those countries in 
which under the civil law legal relationship arising from adoption 
prohibits marriage, the marriage is also unlawful in virtue of 
canon law.  Adoption exists in the United States, but it does not 
give rise to even an impedient impediment except in Puerto Rico, 
where it is a diriment impediment.  

17

18*
1060-1064. The impediment of mixed religion. The Church 

most severely prohibits everywhere the contracting of marriage 
between two baptized persons one of whom is a Catholic, while 
the other is affiliated with a heretical or a schismatic sect; more
over, if there is danger of the perversion of the Catholic spouse 
and the offspring, the marriage is forbidden by the divine law 
itself.10

Baptism in a heretical or schismatic 20 sect is sufficient affilia-
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tion to give rise to this impediment.* 21 Even as a prohibiton of the 
divine natural law, this restriction is not invalidating, since even 
under that aspect the danger of perversion, religious indifference, 
domestic discord, false worship, or a scandal, a danger which is 
the foundation of the restriction, is not contrary to the essential 
properties of marriage.

this impediment. Cf. Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, 
op. cit. II, 286 f.).

21 Can. 1065 deals with apostates who have not affiliated with a heretical or 
schismatic sect.

22 Can. 1061, §§ 1, 2. Can. 50-54 of the Oriental Code correspond to can. 1060- 
64; the only variation is the omission of the equivalent of can. 1064, 40. Cf. II 
Plen. Council of Baltimore, Acta, nos. 334 f.; Ill Plen. Council of Baltimore, 
Acta, no. 130.

On Aug. 11, 1949, the Holy Office applied can. 1061 to communists who em
brace, defend or spread the philosophy of the party; AAS, XLI, 427 f. Cf. S.C.S. 
Off., deer. July 1, 1949; AAS, XLI, 334.

23 Cf. our commentary on reasons for matrimonial dispensations, supra, Ap
pendix II, following commentary on can. 1057.

2* Coronata, ibid., no. 267. 2» /bid.

1061. 1. The Church does not dispense from the impediment 
of mixed religion unless:

i° justifying grave reasons require it;
2° the non-Catholic party gives a guaranty to remove from the 

Catholic party the danger of perversion and both parties give a 
guaranty that all offspring will be baptized and reared only in the 
Catholic faith;

30 there is moral certainty that these guaranties will be ful
filled.

2. The guaranties shall ordinarily be required in writing.22
Reasons that are private in nature and do not affect the public 

welfare are individually insufficient as reasons for a dispensation 
from this impediment.23 They cannot even be alleged unless they 
affect the Catholic party, e.g., the advanced age of the woman can 
be alleged only if the woman is the Catholic party.24 Moreover, the 
giving of the guaranties is a prerequisite for the seeking of a 
dispensation, but this cannot be alleged as a reason for the grant
ing of the dispensation.25
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The guaranties are the explicit means by which the Church 
determines the existence of the conditions required by the divine 
natural law as prerequisite to the lawfulness of a marriage of a 
Catholic with a heretic or a schismatic.

The guaranties are required as a prerequisite for the validity 
of the dispensation, but in an unusual case, in which a justifying 
reason warrants it, oral guaranties suffice unless particular law 
demands that they always be given in 'writing. The dispensing 
authority can also demand that they be in writing in a given case. 
Moreover, particular law and the dispensing authority or the 
authority giving effect to the dispensation can also require that 
they be given before a notary, before two witnesses, or under 
oath.20 Furthermore, particular law can require, as was generally 
required prior to the Code, the guaranty of the Catholic party to 
strive for the conversion of the non-Catholic party 27 and to avoid 
the giving of consent before a non-Catholic minister.28 But, as a 
prerequisite for the validity of the dispensation, the guaranties 
must be made in a form the secular law cannot challenge. If the 
secular law is opposed to the giving of the guaranties, a special 
provision must be inserted in them recognizing this fact and pro
viding for their fulfillment notwithstanding the secular law.20 
Indeed, dispensations from the matrimonial impediment are 
forbidden unless the parties to the marriage have given guaranties 
the faithful execution of which no one can prevent, even in virtue 
of the secular law to which either of the parties may be subject 
and which is in force in the place of their present or intended 
future residence.30 However, this restriction is not applicable in 
countries in which the attitude of the secular law is one which

26 Cf. S. C. S. Off., Feb. 17, 1875 (Fontes, no. 1039); Gasparri, op. cit., nos. 452 f. 
The sworn statement of the Catholic party that the non-Catholic party has prom
ised to fulfill the requisite conditions is insufficient. Cf. S. C. S. Off., Dec. 10, 
1902, ad 2 (Fontes, no. 1262). 27 Cf. Wernz-Vidal, op. cit., no. 177.

28 Cf. ibid., no. 182.
29 S. C. S. Off., deer. Jan. 14, 1932 (AAS, XXIV, 25; Bouscaren, op. cit., I,

505 f.). 80 Cf. Coronata, op. cit., Ill, no. 269.
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merely refuses to recognize the binding force of guaranties relat
ing to the future religious education of children.81

31 S. C. S. Off., dccr. Aug. 4, 1932 (private); cf. Bouscaren, op. cit., I, 506. Cf. 
also reply of the Holy Office reported in a Letter of the S. C. de Prop. Fide, Nov. 9, 
1934, affecting the vicariates in Nigeria and the Cameroons (Bouscaren, op. cit., II, 
280).

32 Cf. S. C. S. Off., decr. Jan. 3, 1871, ad 6 (Fontes, no. 1013).
03 Cf. S. C. S. Off., resp. May 10, 1941 (AAS, XXXIII, 294; Bouscaren, op. cit., 

II, 292 f.). The case submitted involved the omission of the explicit giving of the 
guaranty by the Catholic party. In rendering its decision, the Holy Office insisted, 
however, that from time immemorial the Holy See has required and now strictly 
requires that in all mixed marriages the fulfillment of the condition be safe
guarded by a formal promise explicitly demanded and given by both parties.

34 Cf. S. C. S. Off., resp. Jan. 16, 1942 (AAS, XXXIV, 22; Bouscaren, op. cit., II, 
286).

Even though it is foreseen that the guaranties as such will not 
be given, the Catholic party who is unaware of their necessity 
must be instructed on this point.82 However, speaking in the ab
stract, one notes that the Holy See could dispense from the canon
ical requirements of the guaranties.

After the fact, the granting of a dispensation shall be held valid 
even though the guaranties were only implicitly given, i.e., if the 
parties placed acts from which it must be concluded and from 
which it can be proved in the external forum that they were con
scious of their duty to fulfill the requisite conditions and mani
fested a firm purpose to do so.31 32 33

The non-Catholic’s guaranty promises to avoid any positive 
act, e.g., requiring attendance of the Catholic at non-Catholic 
services, as well as any negative obstacle to the free exercise of 
the Catholic’s religious duties. The guaranty of both parties af
fects all children to be born of the marriage. It does not extend to 
the children already born to the parties involved, but the latter 
are to be warned of their grave obligation under the divine law 
to provide also for the Catholic baptism and education of these 
children.34 The Catholic party is also bound to do his utmost to 
rear as Catholics children born in a previous marriage of the non-
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Catholic; even the non-Catholic is thus bound if at the time of the 
previous marriage he gave the canonical guaranties regarding 
their Catholic baptism and education.

Moral certainty of the sincerity of the promise and of the ful
fillment of the guaranties is required for the validity of the dis
pensation. This is true even when the dispensation is granted in 
danger of death in accordance with canons 1043 f-» which require 
the giving of the guaranties.35 The quinquennial faculties of 
the bishops in the United States authorizing the granting of a 
dispensation from the impediment of mixed religion demand 
this moral certainty. Moreover, these faculties permit that, if the 
case requires it, i.e., owing to a prudent doubt about the baptism 
of the non-Catholic, the bishop may dispense from the impedi
ment of disparity of cult, ad cautelam.

1062. The Catholic spouse is bound by an obligation to strive 
with prudent means for the conversion of the non-Catholic 
spouse.  When the bishops of the United States use their quin
quennial faculty to grant a dispensation from this impediment 
they are obliged, by the terms of the faculty, to see that the 
Catholic party is informed of this obligation. Under it, the Catho
lic party is not required to be importunate.

30

1063. 1. Even though a dispensation from the impediment 
of mixed religion has been obtained from the Church, the spouses 
are not permitted, either before or after the marriage contracted 
before the Church, also to go, either in person or by proxy, to 
a non-Catholic minister in his ministerial capacity for the pur
pose of giving or renewing their matrimonial consent.

2. If a pastor knows with certainty that the spouses are about 
to violate or have already violated this law, he shall not assist at 
their marriage except for the gravest of reasons, and then only 
if the danger of scandal is removed and the ordinary has been 
previously consulted.

3. If, however, the civil law requires it, it is not forbidden that
35 Cf. our commentary on can. 1043 f. 86 Can. 1062.
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the spouses should stand before even a non-Catholic minister 
acting merely in the role of a civil functionary for the sole pur
pose of performing the act required by the civil law for the sake 
of the civil effects.37

The Church cannot dispense from the prohibition of the di
vine law forbidding the participation in a non-Catholic religious 
ceremony such as would be involved in the grave sin of sacrilege 
committed by the giving of consent before a non-Catholic minis
ter acting in his capacity as minister.38

The quinquennial faculties of the bishops in the United States 
authorizing them to dispense from this impediment point to this 
canon and to the penalty of automatic excommunication reserved 
to the ordinary imposed by canon 2319, § 1, i°, on the Catholic 
party who violates this law; the faculties by their own terms re
quire the bishop to see that the parties are warned of the law 
and of the penalty for its violation.

If scandal can be removed, the local ordinary can permit the 
pastor to assist at a marriage even though it should be foreseen 
that the parties will, even if told of the prohibition, subsequently 
go to a non-Catholic minister, if this act will be only a material 
sin on the part of the Catholic party when left in ignorance of 
the prohibition,30 provided that there is moral certainty that the 
guaranties will be fulfilled.

If the civil law does not require a civil ceremony, and it is 
the mind of the Church that such a ceremony should not be re
quired, the parties are not free to go to a civil functionary for the 
purpose of performing the act required by the secular law as an 
alternative to a religious ceremony.40

The III Plenary Council of Baltimore decreed that Catholics 
who contract or attempt marriage, whether mixed or not, before

37 Can. 1063, §§ 1-3. Cf. II Plen. Council of Baltimore, Acta, nos. 337 f.; Ill 
Plen. Council of Baltimore, Acta, no. 127.

88 Cf. S. C. S. Off., Feb. 17, 1864 (Fontes, no. 976).
80 Cf. S. C. S. Off., instr. Dec. 12, 1888, no. 8 (Fontes, no. 1112).
40 Cf. Cappello, op. cit., no. 318.
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a non-Catholic minister incur an excommunication reserved to 
any local ordinary, except when the marriage occurred in their 
own diocese, in which case only their own ordinary can absolve 
them. The Baltimore decree (no. 127) is now supplanted by the 
amended canon 2319, § 1, 1 °,41 according to which any attempted 
marriage by a Catholic before a non-Catholic minister is subject 
to the excommunication of canon 2319, § 1, i°.

In the case in which this law is violated before the marriage 
at which a competent priest assists, a pastor is obliged to seek the 
reconciliation of the Catholic party with the Church. This in
volves repentance, absolution from censure, and public penance. 
The penance should be imposed in the external forum by a judge 
of the external forum, i.e., the local ordinary. However, the latter 
may set down norms for the guidance of pastors and confessors in 
regard to it. In the absence of such norms, it seems adequate to 
require the reception of Holy Communion twice a month for a 
year in the church located in the parish where the repentant party 
resides. The scandal seems to be effectively removed by the public 
knowledge that the law of the Church has been complied with, 
especially through the giving of the guaranties. In the case of a 
mixed marriage, these are required, together with repentance, 
public penance, the removal of scandal, and a dispensation, even 
when there is no need to validate the marriage.42 The same moral 
certainty is required regarding the sincerity of the parties and 
the fulfillment of the guaranties when the latter are offered with 
a plea for a dispensation to reconcile the Catholic party with the 
Church as when they are offered with a petition for a dispensation 
to permit the validation or the contracting of a mixed marriage. 
In either case, the dispensation may be granted in danger of 
death by the pastor or the confessor, in accordance with canon 
1044, if the local ordinary cannot be reached. If the party is un-

41 Pius XII, motu proprio Dec. 25, 1953 (A/1S, XLVI, 88).
42 Cf. can. 2375, which provides that Catholics who presume (ausi sunt) to 

contract even a valid mixed marriage without a dispensation are automatically 
excluded from the sacramentals and from authorized ecclesiastical acts until they 
have obtained a dispensation from the ordinary.
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conscious, he may be absolved conditionally; 43 but he cannot 
be given Christian burial unless he gave some sign of repentance 
before he became unconscious.44

The automatic excommunication reserved to the ordinary im
posed by canon 2319 affects not only those who give matrimonial 
consent before a non-Catholic minister but also those who agree 
even implicitly to a pact that any child be reared outside the 
Catholic Church, those who presume to have their children bap
tized by non-Catholic ministers, and those who as parents or 
guardians deliberately hand over their charges to non-Catholic 
instruction.45

1064. Ordinaries and other pastors of souls:
10 shall, by all means available to them, deter the faithful from 

entering mixed marriages;
2° shall, if they cannot prevent such marriages, use every de

vice to prevent the contracting of them in opposition to the laws 
of God and the Church;

30 shall insistently follow up mixed marriages contracted in 
their own territory or elsewhere to make sure that the spouses will 
faithfully fulfill the promises they made;

40 shall, in assisting at the marriage, observe the provision of 
canon 1102.40

The efforts of a pastor should include instruction given in pub
lic with care not to offend those already united in mixed marriages 
or their Catholic offspring, special and prompt attention to in
dividual cases in which a Catholic party is keeping company with

43 Cf. S. C. S. Off., July 6, 1898, ad 2 (“. . . consulat probatos auctores ac prae
sertim St. Alph. VI, n. 483”); Fontes, no. 1200. Cf. Coronata, ibid., no. 280.

44 Cf. our commentary on can. 1240, § 1, 6°; cf. S. C. S. Off., May 8, 1907 (Fontes, 
no 1282).

4D Cf. can. 2319, § 1, io-4°. All who are guilty of these delicts in relation to their 
children are also suspect of heresy. Cf. can. 2319, § 2.

40 Can. 1064, i®-4°. Cf. our commentary on can. 1102. This canon lays restric
tions on the liturgical elements that can be employed in assisting at a mixed 
marriage. As to the follow-up visits, cf. S. C. de Prop. Fide, June 25, 1884 (Fontes, 
no. 4904). Cf. II Plen. Council of Baltimore, Acta, nos. 334 f.; Ill Plen. Council 
of Baltimore, Acta, no. 133. 

249



can. 1065 THE SACRED CANONS

a non-Catholic, and dissuasive exhortations even when the Catho
lic party comes to the pastor to arrange for the marriage.

1065-1066. Marriage with unworthy Catholics. 1. The faith
ful shall likewise be deterred from contracting marriage with 
those who have either notoriously abandoned the Catholic faith, 
though they have not become affiliated with a non-Catholic sect, 
or who have joined societies condemned by the Church.

2. A pastor shall not assist at marriages of this kind without 
consulting the ordinary, who, after an examination of all the cir
cumstances, may permit him to assist at the marriage, provided 
a serious reason exists for this, and the ordinary in a prudent deci
sion judges that there is sufficient guaranty of the Catholic educa
tion of the entire offspring and of the removal of the danger of 
perversion of the other spouse.47

One should be regarded as having abandoned the Catholic faith 
if he publicly and notoriously states that he is no longer a Catho
lic, if he notoriously denies a dogma of the faith, or if he notori
ously boasts that he is a freethinker, a deist, a materialist, an athe
ist, an agnostic, or a rationalist. The condemned societies are at 
least those mentioned in canon 2335, which attaches to member
ship in them an automatic excommunication simply reserved to 
the Holy See; they are the Masons and other societies of the same 
kind which conspire against the Church or against civil authority. 
Some authors include under the restriction of this canon other 
societies which are merely forbidden by the Church, e.g., Bible 
societies, cremation societies, and the like.48

47 Can. 1065, §§ 1, 2. On Aug. 11, 1949, the Holy Office applied the norms of 
can. 1065, 1066 to communists who have not embraced the philosophy of com
munism and to those favoring communist literature even to the extent of merely 
reading it; AAS, XLI, 427 f.; cf. S. C. S. Off., deer. July 1, 1949; AAS, XLI, 334.

48 Cf. Cappello, De matrimonio, no. 330, 4; Coronata, De sacramentis, III, no. 
284. In the United States, the Odd Fellows, the Sons of Temperance, and the 
Knights of Pythias are condemned (but not under censure) societies by a decree 
of the Holy Office of June 20, 1894, issued Aug. 20, 1894. For a history of the steps 
affecting this prohibition, cf. MacDonald, The Catholic Church and the Secret 
Societies in the United States (New York: The United States Catholic Historical 
Society, 1946), pp. 184-208; cf. also II Plen. Council of Baltimore, Acta, tit. XII;
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The obligation of deterring the faithful from these marriages 
is a grave one; for such marriages involve cooperation of the 
Catholic party in ministering the sacrament to one unworthy of 
it and they are accompanied with the danger of the perversion of 
the Catholic party and of the offspring, a danger which is per
haps even greater in marriages of this sort than in mixed mar
riages. The obligation restricting assistance at these marriages is 
also a grave one. It imposes on the pastor the absolute duty to 
consult the ordinary, differing in this respect from the conditional 
duty of the subsequent canon. Moreover, even the ordinary can
not permit the pastor’s assistance unless a serious reason justifies 
it; and even then he must be morally certain that the conditions 
required by the divine law have been fulfilled. The ordinary can 
require written guaranties as a means of acquiring this moral 
certainty.

If the ordinary permits the marriage, it is celebrated as a Catho
lic marriage with a nuptial Mass,40 unless the ordinary rules other
wise.

III Plen. Council of Baltimore, Acta, nos. 244-55. Cf. our commentary on can. 
684, note 3.

40 Cf. Coronata, op. cit., Ill, no. 285; Wernz-Vidal, op. cit., no. 201; De Smet, 
op. cit., no. 196.

50 Can. 1066. This canon does not contemplate those mentioned in can. 1060 
and 1065. 61 Cf. our commentary on can. 2195, 2197, 2222.

251

1066. If a public sinner or one who notoriously labors under 
a censure refuses to make a sacramental confession or to be recon
ciled with the Church before marriage, a pastor shall not assist at 
his marriage, unless a serious reason demands it, regarding which, 
if it is possible, he shall consult the ordinary. *50

A public sinner, in the sense of this canon, is one whose external 
act amounts to a canonically punishable delict and whose sinful 
responsibility for this act is a matter of public knowledge.51 The 
censures involved in the restriction of this canon are those of 
excommunication and personal interdict; they may be such as 
have been incurred automatically (a iure) or by particular judg-
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ment (ab homine). It is required, for the effectiveness of the re
striction, that the incurring of these censures be notorious. If the 
sinner has been absolved of the censures in the external forum, 
it seems not required by the terms of the canon that he also go to 
confession. But if he goes to confession and receives absolution 
from them only in the internal forum, there also seems to be 
a sufficient reconciliation with the Church to permit in practice 
the pastor’s assistance at the marriage. In the case of a public 
sinner who was not burdened with a censure, the requirements 
of the canon are met if he goes to confession even though he does 
not receive valid absolution.52

If the obstacle contemplated by this canon is not removed, a 
serious reason, required by the divine natural law itself, is ex
pressly demanded by canon 1066. If the party involved labors un
der an excommunication which required him to be avoided by 
Catholics (i.e., if he is an excommunicat us vitandus), only the 
most serious of reasons permit assistance at his marriage. More
over, all sacred rites must be excluded in the celebration of his 
marriage. But not excluding even this case, a pastor can judge that 
the reason is serious enough to permit his assistance at the mar
riage if a further serious reason excuses him from consulting the 
ordinary.53 Among the serious reasons permitting participation 
may be considered the danger of complete defection from the 
faith, the danger of scandalous concubinage, the danger of an at-

62 Of course, one who is in the state of mortal sin, even though it is not such 
as falls under the restriction of this canon, cannot lawfully receive the sacrament 
of matrimony; indeed, one commits a grave sin of sacrilege in doing so. Besides, 
one who contracts marriage with such a person, in ministering the sacrament, 
commits at least a venial sin; authors restrict the latter’s sinfulness because he 
is not a consecrated minister. Furthermore, charity forbids all, spouse, witnesses, 
and especially the pastor, to cooperate even in the known occult sin of another. 
But a serious reason justifies all parties even when the sin involved is a grave 
one, provided the act is not intrinsically evil. And so long as the sinfulness of the 
principal remains occult, it is the divine natural law, and not the additional re
striction of can. 1066, that governs the lawfulness of a material participation in his 
sinful conduct. 68 Cf. Cappello, op. cit., no. 332, 50. 
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tempted civil marriage, and even the serious emotional upset of 
the innocent party.

If the marriage is permitted, canon 1066 does not forbid the 
ceremonies of a Catholic marriage, but canon 2159, § 2, excludes 
them if the guilty party is one excluded from contact with Catho
lics (excommunicatus vitandus).

CHAPTER IV

Diriment Impediments

Canons 1067-1080

Division. This chapter is limited to a specification in the vari
ous canons of the elements constituting the diriment impedi
ments in the following order: age (can. 1067), impotence (can. 
1068), bond of previous marriage (can. 1069), disparity of cult 
(can. 1070 f.), sacred orders (can. 1072), solemn vows (can. 1073), 
abduction (can. 1074), crime (can. 1075), consanguinity (can. 
1076), affinity (can. 1077), public propriety (can- 1078), spiritual 
relationship (can. 1079), and adoption (can. 1080) ?

1067. The impediment of age. 1. A valid marriage cannot be 
contracted by a man before he has completed the sixteenth year 
of his age, by a woman before she has completed the fourteenth 
year.

2. Although a marriage contracted after the completion of the 
aforesaid ages is valid, nevertheless pastors of souls shall make 
every effort to prevent the marriage of youths before that age at

1 Pre-Code authors counted among diriment impediments not only the thirteen 
listed in this chapter, which they placed in a distinct category as those which dis
qualified the person, but also two other categories: one inclusive of those which 
affected the validity of consent and so could be operative to invalidate any con
tract; the other deriving from the need of observing canonical formalties. Neither 
of the latter two categories of obstacle can, after the Code, be regarded as im
pediments in the strict sense.
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which, according to the accepted usage of the country, marriage 
is customarily contracted.2

The natural law requires for the validity of a marriage, not 
physiological puberty, but sufficient understanding to enable the 
contracting parties to give true matrimonial consent. What is 
required beyond this in canon 1067 is a requisite of positive canon 
law.3 From this requirement the Church can, therefore, dispense, 
a power reserved to the Holy See.4

Since the lack of age is a public impediment, the promoter of 
justice is competent to challenge the validity of a marriage af
fected by it.

All baptized persons, even though baptized in a non-Catholic 
sect, are bound by this canonical impediment. Unbaptized per
sons are not bound by the canonical impediment. But they are 
bound by the requirement of the natural law and by the impedi
ment of nonage of the secular law.5

2 Can. 1067, §§ 1, 2.
8 Prior to the Code the law establishing the canonical impediment was of an 

alternative character: it required physiological puberty besides the understanding 
necessary, under the natural law, for a valid consent; however, accepting from 
Justinian the ages of twelve for the woman and fourteen for the man as the ages 
of juridical puberty, it removed for persons who had attained this age the requisite 
of physiological puberty. The ages noted were therefore regarded as the ages of 
juridical puberty with the alternative proviso, “unless precocity supplies for 
want of age” (nisi malitia suppleat aetatem). The pre-Code rule was applied to 
Maronites in the United States. Cf. S. C. pro Eccl. Orientali, resp. Dec. 19, 1928, 
ad 3; cf. Bouscaren, op. cit., I, 5. The Oriental Code, however, has changed this 
rule, since its can. 57 adopts the impediment as it is defined in can. 1067.

4 Gasparri, op. cit., no. 499. Prior to the Code, a dispensation meant a relaxa
tion of the requirement of physiological puberty; it is apparent that such a dis
pensation would be given rarely and for only a very serious reason. Cf. c. 2, X, 
de desponsatione impuberum, IV, 2; De Smet, op. cit., no. 547. Since the age 
limit has been extended by the Code, if physiological puberty has been attained, 
a serious reason suffices for a dispensation, e.g., in the case of pregnancy, to repair 
scandal or to prevent the loss of the woman’s reputation. Cf. Gasparri, loc. cit., 
Wernz-Vidal, op. cit., no. 212. But the Holy See is still reluctant to grant dispensa
tions from this impediment.

3 The impediment of the secular law is important to ecclesiastical judges in 
the review of the validity of a marriage of two unbaptized persons. If an un
baptized person marries a baptized person, it is controverted whether, in that 
case, the impediment of nonage of the secular law continues to bind the un-
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In the United States, all the States and Territories have an im
pediment of nonage. Through the English common law, this im
pediment may be traced back to the ecclesiastical impediment. 
But the English common law distinguished three periods: that 
below the age of seven, that between the age of seven and the 
ages of twelve and fourteen respectively, and that subsequent to 
these ages. A marriage contracted by a child under the age of seven 
was held absolutely void. A marriage contracted by a child of the 
intermediate age was called by the secular lawyers, “imperfect,” 
“inchoate,” “conditioned on a condition subsequent.” Neverthe
less in the English common law, that marriage was objectively in
valid, and the party lacking the requisite age could abandon the 
marriage before reaching that age without any action on the part 
of judicial authority. The other party could obtain judicial action 
only after the impediment had ceased, and the more common 
view is that even the party lacking the proper age could not ob
tain judicial assistance prior to the cessation of the impediment. 
At the cessation of the impediment, the marriage was validated 
by mere cohabitation if freely accepted and granted. Many modi
fications of the common law impediment have been introduced 
in the various States, in some of which it has come to be an in
validating impediment which leaves no room for subsequent 
ratification by mere cohabitation.0 Some States authorize a judge

baptized person. Some say it ceases to bind him, and this is the more commonly 
accepted doctrine. Its proponents argue that the baptized party communicates 
his exemption from the secular law to the other and that the power o£ the secular 
authority is in such an instance indirectly subordinated to that of the ecclesiastical 
authority. Cf. Cappello, op. cit., no. 336, 8; Wernz-Vidal, op. cit., no. 211; De Smet, 
op. cit., no. 547; cl. also S. C. S. Off., deer. June 28, 1865 (Fontes, no. 984); deer. 
Mar. 18, 1903 (Fontes, no. 1264). Gasparri (ibid., no. 256) holds that the correct 
doctrine is that the unbaptized person remains bound even when he contracts 
marriage with a baptized person.

0 To determine the validity of a marriage of unbaptized persons, the ecclesiasti
cal judge must, therefore, inspect the impediment as it exists under the laws of 
the State in which the marriage occurred. Cf. Alford, op. cit., nos. 70-76, 86-93. 
Practically all the States have, besides the age at which the impediment of nonage 
is established, a higher age limit under which parental consent is required; this age
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or other public official to grant a dispensation for cause, especially 
because of the woman’s pregnancy.7

limit constitutes only a conditional prohibition in reference to the issuance of a 
marriage license. Cf. Alford, ibid., nos. 298-302. 7 Cf. Alford, ibid., no. 93.

8 Can. 1068, §§ 1-3. Cf. Oriental Code, can. 58, §§ 1-3.
®Cf. Gasparri, op. cit., nos. 509-38. The common view holds that artificial 

fecundation is not the equivalent of the human action.
10 Vermeersch denies the analogy between a eunuch and a man who has under

gone such an operation. De castitate (1926), no. 41. According to the more common 
view, there is something lacking even in the human action on the part of a man 
who has undergone double vasectomy since by definition this human action is 
the completa perforatio vaginae mulieris per erectum membrum viri cum 
effusione veri seminis virilis in vaginam; in the given case the requirement “cum 
effusione veri seminis’’ cannot be fulfilled. Moreover, because the removal of the 
effects of vasectomy involves an extraordinary surgical operation, the results of 
which are extremely doubtful, the more common view holds that this kind of 
impotence is perpetual. Cf. Ford, “Double Vasectomy and . . . Impotence,” 
Theological Studies, XVI (1955), 533 f.; Harrington, "The Impediment of Im- 
potency . . . ,” The Jurist, XIX (1958), 29-66, 187-211, 309-51, 465-97.

1068. 1. The impediment of impotence. By the very law of 
nature a marriage is rendered invalid by antecedent and perpet
ual impotence on the part of either the man or the woman, 
whether known to the other party or not, whether it is absolute 
or relative.

2. If the impediment of impotence is doubtful because of either 
a doubt of law or a doubt of fact, no obstacle is to be placed in the 
way of the marriage.

3. Sterility neither invalidates marriage nor makes marriage 
unlawful.8

The more common view among more recent theologians and 
canonists restricts impotence to the case in which the so-called 
human action is impossible (impotentia coeundi) and regards as 
sterility (impotentia generandi) the case in which the so-called 
action of nature is impossible.9 Under this view, even double 
ovariotomy would not render a woman impotent, since only the 
action of nature is rendered impossible by the surgical operation. 
On the other hand, the more common opinion holds that double 
vasectomy renders a man impotent,10 because it renders impos-
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sible even the human action. But if the human action is possible, 
then in the more common view the lack of an element necessary 
for the conception of offspring involves only sterility (impotentia 
generandi),11

11 Coronata (op. cit., Ill, nos. 301-305) extends the concept of impotence so 
as to consider as impotent a woman lacking the organs analogous to those which 
are required of a man to prevent his impotence. He argues against the more 
common view which would regard such a woman as only sterile, provided she 
was capable of the human action, by stating (ibid., nos. 317-21) that it is based 
on the false scientific opinion of Aristotle which denied that the woman con
tributed any essential element to conception, a view with which even Galen and 
Hippocrates seem already to have differed. He points to Sanchez, the first author 
who systematically treated of matrimony, as being the principal proponent of the 
false theory, if not its author, but he observes that Sanchez (Disputationum de 
Sancto Matrimonii Sacramento Tomi Tres [Antwerp, 1626], lib. II, disp. 21, no. 
11) was aware of the opposite view of Hippocrates and admitted its probability. 
The work of Sanchez will hereafter be cited as De matrimonio.

12 Cf. Cappello, ibid., no. 347, 4.
13 Peter Lombard (Liber sententiarum, IV, dist. 34) and others held that im

potence did not invalidate marriage if it was known to the parties before mar
riage.

The source of the invalidating effect of impotence is set forth 
in canon 1068, § 1, as the divine natural law itself. Thus there was 
adopted the common pre-Code view of canonists.12

To produce this invalidating effect, however, the impotence 
must be antecedent to the marriage and it must be perpetual, i.e., 
irremediable short of a miracle, without means that are unlaw
ful, or minus a threat to life. If it was antecedent and perpetual, it 
invalidates the marriage even if it exists only in regard to the 
given marriage, i.e., if it is only relative, but it affects the validity 
of only that marriage. Knowledge of the existence of the impo
tence is irrelevant.13

In canon 1068, § 2, the Code gives the right to marry to persons 
whose impotence is doubtful. The reason for this concession rests 
on the natural right of everyone to marry, until his natural inca
pacity to do so is certain. Even when the reason for the doubt is 
a controversy among authors, the person wishing to marry must 
be given the benefit of the doubt. Even though marriage with
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others is possible to one who is doubtfully impotent only with 
reference to a given marriage (i.e., through relative impotence), 
and even though he is accordingly not absolutely deprived of his 
natural right to marry should he be considered relatively impo
tent, there are some authors who would permit him even to enter 
the marriage for which he may be relatively impotent, provided 
this impotence is not certain.14

Except in Connecticut, Louisiana, and South Carolina, the secu
lar law of the various States in the United States makes possible, 
on the ground of impotence, a declaration of nullity or a divorce 
from the bond of marriage, though many States require that the 
suit be introduced within a reasonable time.15 The secular law 
of the States defines impotence in practically the same sense as 
canon 1068, but Colorado further looks on subsequent impo
tence, arising from evil living, as ground for divorce. But under 
the secular law, double vasectomy does not result in impotence. 
Moreover, knowledge of the defect on the part of the party who 
is not impotent precludes judicial action by the latter, since he 
does not come into the court of equity with “clean hands”; and in 
many of the States the impotent party cannot attack the validity 
of the marriage. Moreover, even when only sterility is involved, 
the concealment of this defect amounts to essential fraud and in 
many jurisdictions can be asserted as ground for a declaration of 
nullity.16

1069. The impediment of prior marriage. 1. He invalidly 
attempts marriage who is restrained by the bond of a previous 
marriage, even though the marriage has not been consummated, 
except when the privilege of the faith is available.

2. Even if the prior marriage should be invalid or has come to 
an end for any reason whatever, it is in that contingency not law
ful to contract another marriage, until it has been lawfully estab-

14 Cf. Cappello, ibid., no. 367; Wernz-Vidal, op. cit., no. 223; contra Vermeersch, 
Theologia moralis, III, no. 777; Vermeersch-Creusen, op. cit., II, no. 341; De Smet, 
op. cit., nos. 472, 558, 2.  Cf. Alford, op. cit., nos. 99 f.15

16 Cf. Alford, op. cit., nos. 101-104.
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lished beyond doubt that the former marriage was invalid or has 
come to an end.17

It is generally agreed that this impediment derives from the 
natural law proscribing both simultaneous polygyny and simul
taneous polyandry, the former relatively, the latter absolutely. 
But both are forbidden absolutely, even to the unbaptized, by the 
positive divine law promulgated by Christ.18

The impediment derives from any valid marriage, even from 
one that is a merely natural contract (i.e., one in which at least 
one of the parties is not baptized).

If a person bound by this impediment attempts another mar
riage and sins by adultery with the other party to the attempted 
marriage, he contracts the further impediment of crime, an im
pediment that continues to bind even after the death of the 
deserted spouse.19 The impediment of the bond of previous mar
riage ceases with the death of one of the spouses 20 or with the 
dissolution of the marriage. The dissolution of the marriage can 
occur in the case of a non-consummated marriage by a dispensa
tion issued by the Holy See or by solemn religious profession.21 
It can also be the result of the new marriage contracted by a 
converted infidel through the use of the Pauline privilege.22 
When the Holy See dispenses from the bond of a non-consum
mated marriage or when it permits a new marriage because of the 
presumed death of the former spouse, it automatically grants 
a dispensation from the impediment of crime resulting from adul
tery accompanied by the promise of marriage or by an attempted

17 Can. 1069, §§ 1, 2. Cf. Oriental Code, can. 59, §§ 1, 2.
18 Cf. Matt. 19:9. The Hebrews enjoyed, under the Old Testament, a dispensa

tion from the natural law forbidding simultaneous polygyny (Deut. 25:5 f.). Calvin 
thought the Hebrew patriarchs guilty of adultery; Lutheranism neither expressly 
condemned nor expressly permitted polygyny. Cf. Coronata, op. cit., Ill, no. 333.

Luther did argue that the New Testament does not forbid polygyny; in ac
cord with this view he permitted Philip, the Landgrave of Hesse, to take a 
second wife without dismissing the latter’s first wife. Cf. Wernz-Vidal, ibid., no. 
243, p. 283.

10 Cf. our commentary on can. 1075. 20 Cf. our commentary on can. 1118.
21 Cf. our commentary on can. 1119. 22 Cf. our commentary on can. 1120.
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marriage.23 An authentic document attesting the lawful dissolu
tion of the previous marriage is sufficient proof of the freedom of 
the parties involved from the impediment arising from its bond 
and no further process is needed. But if freedom from the im
pediment is asserted on the basis of the invalidity of the previous 
marriage, a summary judicial process suffices if the invalidity is 
said to arise from the following impediments (but not from other 
causes): disparity of cult, holy orders, solemn vow, bond of pre
vious marriage, consanguinity, affinity, or spiritual relationship.24 
If the invalidity of the previous marriage is said to arise from some 
other cause, a formal judicial trial is required, and two concordant 
sentences to the effect that the invalidity of the former marriage 
has been proved.25 Since the bond of a previous valid marriage is 
a public impediment, the promoter of justice is competent to 
challenge a marriage affected by it.

The intervention of the defender of the marriage bond is neces
sary for the validity of any judicial sentence affecting the validity 
of a marriage; but not in an extra-judicial decision. Such a deci
sion can be rendered by the ordinary as part of the prenuptial in
vestigation when there is no doubt that a previous attempt at 
marriage was invalid because a person bound by the Catholic 
form of marriage clearly did not observe the formalities re
quired.26

23 Cf. our commentary on can. 1053.
24 Cf. can. 1990. On December 6, 1943, the Code Commission issued four inter

pretations with regard to this canon, stating that the list of impediments given 
there is complete and that no others can be added, that the procedure is a truly 
judicial (not an administrative) procedure, that even with a special mandate of 
the bishop, the vicar general cannot be authorized to render the decision, and 
that on appeal, the judge of second instance is not only the bishop but also the 
officialis. Cf. The Jurist, IV (1944), 627 f.; AAS, XXXVI (1944), 94. In art. 228, 
the Instruction of the Sacred Congregation of the Sacraments issued in 1936 had 
already indicated that if the bishop is absent or impeded, the sentence authorized 
by can. 1990 should be given by the officialis in virtue of a special mandate of 
the bishop.

25 Three judges must participate in the rendering of both concordant sentences; 
cf. can. 1576, § 1.

sb Cf. Code Commission, Oct. 16, 1919, no. 17 (AAS, XI, 479; Bouscaren, op. cit., 
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Nor is a judicial process needed for the determination of the 
fact that one of the parties to a previous marriage is dead. Norms 
for the guidance of the bishop in arriving at this determination 
have been set forth in various Instructions of the Holy See, the 
most complete being that issued by the Holy Office on May 14, 
1868.27 This Instruction points out at the very beginning that 
the mere absence of a spouse, no matter for how long a period, is 
not sufficient proof of death, notwithstanding any decree of any 
secular court based on presumptions of the secular law.28

I, 810 f.). If the ordinary cannot clear away some doubt involved in such a case, 
he must refer the consideration of it to a formally instituted tribunal. Cf. S. C. 
de Sacramentis, instr. Aug. 15, 1936, art. 231 (AAS, XXVIII, 359; Bouscaren, 
op. cit., II, 527). 27 Cf. Fontes, no. 1002; AAS, II (1910), 199.

28 Cf. also. S. C. S. Off., resp. June 28, 1865 (Coll. S. C. P. F., no. 1273). In the 
English common law an absence of seven years gave rise to a legal presumption 
of the death of the absent party. This provision seems to have arisen from an 
English statute of 1604 which made bigamy, previously only an ecclesiastical 
delict, a felony under the secular law, except in two cases: that in which the 
absent spouse remained outside the kingdom for seven years and that in which 
the absent spouse remained away seven years but within the kingdom, provided 
that the other party did not know that he was still alive. When the first exception 
was abrogated, the second exception remained. But this exception did not auto
matically make the subsequent marriage valid, but it did have the effect that the 
subsequent marriage could not be attacked until it was known with certainty 
that the absent spouse was still alive; and it had this effect after seven years 
even though the subsequent marriage had been attempted before the seven years 
had elapsed, provided that the party bound by the previous marriage entered 
the subsequent marriage in good faith, i.e., invincibly ignorant that the absent 
party was still alive. Among the States an absence of seven years is similarly 
adopted in some as that providing an exception to the case legally described as 
bigamy, so that prosecution for the felony is unavailable if the marriage took 
place after the lapse of that period, provided that the party bound by the previous 
marriage was in good faith in contracting the subsequent marriage. More than 
half the States, however, have reduced the period to one of five years; a few have 
further limited it. In Pennsylvania, the period is two years with regard to exemp
tion from criminal prosecution, but seven years with regard to the presumption 
of death. After the lapse of the period when death is presumed under the secular 
law of the States, the burden of proof rests on him who attacks the subsequent 
marriage, even if it be the absent spouse himself, and the courts will even presume 
that a divorce was granted dissolving his marriage and require him to prove that 
a divorce was not granted rather than declare the subsequent marriage invalid; 
this is especially true if a child has been born to the subsequent marriage. Cf. 
Alford, op. cit., nos. 122-27.
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The Instruction then insists that documentary proof of death 
must be obtained if this is possible, even from the public records, 
if ecclesiastical records fail to provide it. In the absence of docu
mentary proof, sworn testimony shall be sought from two wit
nesses who knew the deceased, who know of the fact of his death, 
and who are agreed as to the circumstances under which his death 
occurred. If only one eyewitness is available, his testimony may 
be accepted, provided it is above suspicion and is aided by other 
circumstances. If there is no eyewitness available, hearsay wit
nesses should be sought, and they can testify to what they heard 
of the death at a time when the speaker was not interested in tell
ing a falsehood (tempore non suspecto). If even hearsay witnesses 
are unavailable, resort may be taken to presumptions derived 
from an investigation of the character, occupation, age and reli
gious attitude of the missing one as also of the circumstances 
preceding and accompanying his absence, e.g., an affectionate 
farewell, the continuation of correspondence up to a certain 
period, the presence of the absent spouse in a city or locality in 
which a great loss of life occurred through some catastrophe or 
his participation as a soldier in a battle.29 Rumor also may aid in 
arriving at moral certainty as to the death of the absent spouse, 
and notices of death in newspapers. But the sworn statement of 
the surviving spouse has no value. In all cases, except that in 
which the death can be proved from public documents, the pastor 
must consult the local ordinary to obtain a decision.

20 The Sacred Congregation of the Sacraments permitted a subsequent marriage 
to a woman after a lapse of five years in a case in which her husband was cer
tainly present at the battle of Mukden in which the Russians were routed by the 
Japanese on February 22, 1905, and most probably killed, though there was no 
documentary or complete official proof of this fact. S. C. de Sacramentis, Dec. 16, 
1910 (AAS, III [1911], 26; Bouscaren, op. cit., I, 510). A certificate of death issued 
by army headquarters seems sufficient, but not the subsequent declaration of 
death issued by such headquarters concerning a soldier of whom the only cer
tain information is that he was missing in action; in the latter case, the ecclesiastical 
investigation would be required; of course, this investigation might produce moral 
certainty regarding the soldier’s death. Cf. Julien, “Proof of Death Cases Involving 
Military Personnel Killed or Missing as the Result of War Action,” The Jurist, 
VI (1946)» >• Cf. II Plen. Council of Baltimore, Acta, no. 328.
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If an invincible doubt arises after the subsequent marriage re
garding the survival of the absent spouse, since the marriage was 
entered in good faith, the rights of the parties remain in posses
sion.

Persons who attempt marriage while bound by the impediment 
of the bond of previous marriage are declared to be infamous by 
the Code; after due warning they are to be punished by the ordi
nary with excommunication or personal interdict.30 By a decree 
of the III Plenary Council of Baltimore,31 automatic excommuni
cation is visited upon those who dare to attempt marriage after a 
civil divorce. Gasparri says that one guilty of this offense is also 
suspected of heresy as if denying the dogma defined by the Coun
cil of Trent regarding the unity of marriage.32 If he actually 
thought he was free to enter the second marriage and contu
maciously affirmed this, he would be a heretic and subject to the 
penalties visited upon heretics in canon 2314. Such a criminal is 
also irregular.33 Unless his action is occult, he is also a public sin
ner, to be denied admission to the sacraments 34 and to associa
tions of the laity,35 as well as Christian burial.36 Outside the case 
of urgent necessity the delinquent cannot be given absolution 
merely on the promise to put away the person with whom he is 
living in adultery; actual reform and cessation of concubinage is 
required.37

1070-1071. The impediment of disparity of cult. 1. A mar
riage is invalid if it is contracted by an unbaptized person with a 
person baptized in the Catholic Church or converted to it from 
heresy or schism.

80 Cf. can. 2356.
31 Acta, no. 124. Cf. II Plcn. Council of Baltimore, Acta, nos. 326-27.
82 Gasparri, op. cit., no. 559; cf. Cone. Trident., sess. XXIV, de matrimonio, 

can. 2; Schroeder, Council of Trent, p. 181.
33 Cf. our commentary on can. 985, 30.
34 Cf. our commentary on can. 855.
88 Cf. our commentary on can. 693, § 1.
88 Cf. our commentary on can. 1240, § 1, 6*.
37 Cf. Coronata, op. cit., Ill, no. 339. Cf. Krdl, “Permissible Cohabitation in 

Invalid Marriages,” The Jurist, XV11I (1958), 279-306.
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.xie time of the contracting of the marriage a party was 
-ily regarded as baptized, or his baptism was doubtful, in 

«dance with the norm of canon 1014 the marriage is to be 
d valid until it has been established with certainty that one of 

was baptized and the other unbaptized.38
■^y virtue of the divine natural law the impediment of disparity 
cult is only a prohibitive impediment and then only as long as 

there is danger of perversion, religious discord, false worship, or 
Scandal, a danger which is the foundation of this restriction. Con
sequently the invalidating effect of the impediment derives from 
ecclesiastical law and as such touches only indirectly the unbap
tized person, who is not subject to ecclesiastical law. Radically, 
however, baptized Protestants, as they are subjects of the Church, 
are bound by this impediment as they are by the other impedi
ments, even if they never belonged to the visible body of the 
Church. Prior to the Code they were thus bound, but canon 1070 
indirectly exempts them since it imposes the impediment only on 
those baptized in the Catholic Church or converted to it from 
heresy or schism.39 On the other hand, the impediment of canon 
1070 binds even those who, from the promulgation of the Code 
till January 1,1949, were not bound by the canonical formalities, 
i.e., the children of non-Catholics who were baptized in the Catho
lic Church but who from infancy have been reared as heretics or 
schismatics, or who have grown up in infidelity or without any 
religion.40

88 Can. 1070, §§ i, 2. Prior to the enactment of this canon there was lacking 
in the Church a universal written law in regard to the impediment of disparity 
of cult. But as early as the end of the twelfth century it was admitted that there 
existed the universal custom in virtue of which a marriage between a baptized 
person and an unbaptized person was forbidden under penalty of invalidity, 
though in the very first centuries of the Church ecclesiastical tradition had placed 
a milder interpretation on the words of St. Paul (II Cor. 6:14) with the result 
that such marriages were at that time not regarded as invalid.

88 The impediment therefore affected the marriages of baptized Protestants 
contracted before May 19, 1918. It still affects baptized Orthodox; cf. Oriental 
Code, can. 60, § 1.

40 The Code Commission was asked whether the persons born of non-Catholics, 
mentioned in can. 1099, §2, are bound, under can. 1070, by the impediment

264



MATRIMONY can. 1070

If an adult asks a Catholic to baptize him, the baptism that 
follows is presumed to be baptism in the Catholic Church; this is 
true also of the baptism conferred on an infant by a Catholic 
minister at the request of the infant’s parents or guardians. Of 
course, if an express contrary intention could be proved to have 
existed on the part of either the adult or the parents of the infant, 
their express intention would prevail over the intention of the 
minister, and the baptism would juridically not be baptism con
ferred in the Catholic Church. But the minister’s intention con
trols if the parents or guardians renounce their right, if there are 
no parents or guardians to exercise their right, or if the minister 
baptizes in danger of death the infant of infidel parents in opposi
tion to the wishes of the parents; * 41 the minister’s intention is pre
sumed to be to confer membership in the Catholic Church or, in 
the case of heretical or schismatic ministers, in their respective 
sects.

of disparity of cult when they attempt marriage with an unbaptized person. Its 
answer was that they are bound by that impediment; cf. Code Commission, Apr. 
29, 1940 (zl/fS, XXXII, 212; Bouscaren, op. cit., II, 290 f.). Prior to this response 
Wernz-Vidal (op. cit., no. 263) and Cappello (op. cit., no. 412) held that the chil
dren indicated in the response were not bound by the impediment if baptism 
was unlawfully conferred on them; indeed, even after the response die matter 
seems doubtful, at least in practice. Cf. Coronata, op. cit., Ill, no. 342, p. 445, 
note 1.

For the revocation of the clause in can. 1099, § 2, which exempted the children 
in question from the observance of the contractual formalities, a revocation 
effective on January 1, 1949, cf. Pius XII, motu propr. Decretum Ne temere, 
Aug. 1, 1948 (/IAS, XL, 305); cf. our commentary on can. 1099.

41 As noted in the preceding footnote, it is doubtful in practice whether baptism 
unlawfully conferred by a Catholic minister would be baptism in the Catholic 
Church, but Coronata believes that it would be such at least in the case of a 
child of infidel parents. He admits, on the other hand, that in the case of baptized 
parents it would seem that, though they resist baptism by a Catholic minister,
they wish the baptism conferred by him against their will to admit their child 
into their sect. Cf. Coronata, ibid., no. 343. 42 Cf. ibid., no. 344.

Internal assent to the Church’s teachings does not suffice as 
conversion to the Church for the purpose of subjecting a person 
to this impediment, but there is required for it formal admission 
to the Church and its sacraments.42
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children of converts offer an exception. Indeed, chil- 
of their own choice seek admission to the Church are 

required, if they are under the age of fourteen, to make an 
JUration,43 but they should be asked to recite the Apostles’ 

If the children of converts do nothing contrary to their 
cholic education from the age of seven years until the age of 

^Urteen, i.e., if after reaching the use of reason, they do not 
^Ject the Catholic faith after their parents have accepted it, their 

inversion to the Catholic Church is presumed on the basis of 
^Heir personal but tacit acceptance.44 Their conversion is all the 

certain, of course, if they have permitted the supplying of 
ceremonies of Catholic baptism, if they have recited the Apos

tles’ Creed as a sign of their acceptance of the Catholic faith, or 
^specially if they have received any sacrament in the Catholic 
Church.

In its second paragraph canon 1070 lays down a rule for the case 
in which baptism of one or both parties is dubious; the presump
tion favors the marriage until the existence of the impediment of 
disparity of cult is proved with certainty.45 This presumption 
modifies the pre-Code presumption according to which baptism 
enjoyed the favor of the law;40 now, in virtue of canon 1070,

43 Cf. S. C. S. Off., litt. Mar. 8, 1882 (Fontes, no. 1073); S. C. de Prop. Fide 
(C.G.), June 1, 1885 (Fontes, no. 4909); Vermeersch, Theologia moralis, II, p. 30, 
no. 38. Moreover, children do not incur the penalties attached to the delict of 
heresy or schism; a sufficient number of authors excuse girls under fourteen years 
of age, though the age of puberty is stated in can. 88, § 2, as twelve for girls. 
Cf. Vermeersch-Creusen, Epitome, III, no. 424; Cappello, Tractatus canonicus 
de censuris iuxta Codicem iuris canonici (2nd ed., Taurinorum Augustae: 
Marietti, 1925), no. 17 (hereafter cited as De censuris)*, contra Coronata, Insti
tutiones, IV, no. 1721, note 6.

44 Cf. Gasparri, De matrimonio, nos. 1020, 1024. Coronata doubts whether
the mere fact of the conversion of the parents suffices for the conversion of the 
children, even if the latter were under the age of seven years at the time of the 
conversion of their parents. De sacramentis, III, no. 344. 45 Can. 1070, § 2.

46 Prior to the Code a case decided in 1737 seems to suggest that the presumption 
in favor of the baptism was not only a presumption of the law but a conclusive 
presumption (iuris et de iure) with the effect of a dispensation from the im
pediment of disparity of cult granted by the law itself, should the dispensation 
be actually needed; cf. S. C. C., in causa Tarvisina, May 4, 1737 (Fontes, no. 3475);
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baptism enjoys the favor of the law only when the presumption of 
its validity corresponds with the presumption of the validity of 
the marriage, e.g., in the case of the marriage of a Catholic whose 
baptism is certain with a Catholic about whose baptism a doubt 
has later arisen, for in this case both the latter’s baptism and the 
marriage enjoy the presumption of validity.

Moral certainty regarding the fact of baptism or its validity is 
all that is required to overcome the presumption of the validity 
of the marriage. In arriving at that moral certainty the ecclesias
tical judge may review the norms set down in instructions of the 
Holy Office.* 47
cf. S. C. C., Apr. 28, 1736 (Fontes, no. 3458); Gasparri, De matrimonio, no. 578 ff. 
As to marriages contracted before the Code, it is not certain whether, in case 
of a doubtful baptism, the doubt is to be resolved in favor of the marriage or in 
favor of the baptism; Vermeersch-Creusen (Epitome, II, no. 345) hold that the 
presumption favors the marriage even in those cases; cf. also De Smet, De matri
monio, nos. 475, 587.

In a case in which, in 1900, a doubtfully baptized woman was married to an 
unbaptized man who, upon receiving baptism in the Catholic Church, desired to 
marry a Catholic, the Holy Office, in a private response, held the marriage invalid 
because of the impediment of disparity of cult; cf. S. C. S. Off., May 15, 1936 
(Bouscaren, op. cit., II, 290). It should be observed, however, that the presumption 
of can. 1127 supersedes the presumption of can. 1014.

47 Cf. S. C. S. Off., instr. Aug. 1, 1883 (Fontes, no. 1083); S. C. S. Off., instr. 
Nov. 17, 1830 (Fontes, no. 869). If at least one of the parents of the child was 
devoted to his religion, belonged to a sect which regards baptism as necessary, 
and had his own way about rearing the child, the Holy Office admitted that the 
baptism of the child was to be presumed; other cases needed to be sent to the 
Holy Office, unless there was no ground at all for supposing the child to have 
been baptized. As to the validity of the baptism, baptism was regarded as valid 
if conferred by the minister of a sect the ritual books of which require the use 
of the essential matter and form of baptism; if the books do not require the use 
of the essential matter and form but do provide for baptism, each case was re
quired to be investigated on its own merits. Not only the doubt about the con
ferring of baptism but also the doubt about the validity of baptism is a doubt 
of fact unless the question of invalidity arises from a disagreement among authors 
regarding the sufficiency for validity of some element actually entering into a 
given baptism. Only in the latter case can the doubt be called a doubt of law 
(dubium iuris) in the proper sense. So long as the disagreement of authors per
sists in regard to that question, the validity of the given baptism remains in doubt 
and there can be no moral certainty one way or the other. Under those circum
stances a marriage affected by that baptism must be presumed valid according 
to can. 1070, § 2.
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So far as it involves a prohibition of the divine natural law, this 
impediment binds in the same way as the impediment of mixed 
religion. Before the removal of the danger on which this prohibi
tion rests, not even the Roman Pontiff can grant a dispensation. 
But once this danger has been removed, there remains the in
validating ecclesiastical impediment, and from this the Roman 
Pontiff, but not subordinate ecclesiastical authorities, can validly 
dispense without a reasonable cause. The following canon refers 
to this dispensing power and relates it to the canons dealing with 
the prohibiting impediment of mixed religion.

1071. The prescriptions laid down in canons 1060-64 *n re“ 
gard to mixed marriages must be applied also to marriages affected 
by the impediment of disparity of cult.48 *

On Dec. 28, 1949, the Holy Office issued a response affirming die presumption 
of a correct intention in the minister conferring baptism in the following sects: 
the Disciples of Christ, die Presbyterians, the Congregationalists, the Baptists, 
and die Methodists (AAS, XLI, 650).

48 Can. 1071. In die matter of the impediment of disparity of cult, cf. Oriental 
Code, can. 60, 61. Cf. Ill Plen. Council of Baltimore, Acta, no. 130.

40 Coronata says that a more serious reason is required for a dispensation from 
this impediment than from the impediment of mixed religion. Op. cit., Ill, no. 
354- 60 cf- The Jurist, VI (1946), 534-39.
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What was said in the commentary on the canons mentioned re
garding dispensations from the impediment of mixed religion is, 
therefore, applicable here in regard to the reasons 40 sufficing for 
the granting of a dispensation, the guaranties required, and the 
form in which they should be given, the need for moral certainty 
regarding their fulfillment, and the effect of implicit guaranties.

In addition to the dispensations authorized in canons 1043-45, 
the quinquennial faculties of the bishops in the United States 
permit them to grant dispensations from the impediment of dis
parity of cult, excepting the case in which a Mohammedan is in
volved. Prior to July 1, 1946, the case involving a Jew was also 
excepted from their faculties.50 When a Jew is involved in the 
marriage for which a dispensation is issued, special assurance 
must be obtained against the solemnization of marriage through 
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a Jewish religious ceremony and against the religious circumcision 
of offspring.

The informal process of canon 1990 can be employed in deter
mining the validity of a marriage affected by this impediment. 
Moreover, since the impediment is public by nature, the pro
moter of justice is competent to challenge a marriage affected by 
it.

1072- The impediment of orders. Clerics in sacred orders can
not contract a valid marriage.81

The invalidating effect of sacred orders resulted for the first 
time from a universal enactment in the I General Council of the 
Lateran (1123), the law of which was more clearly defined in this 
matter in the II General Council of the Lateran (1139).02 That 
the obligation proceeded from a solemn vow seems to follow from 
the declaration of Boniface VIII (1294-1303) ,83 But it has re
mained a controverted question whether such a vow is involved 
in ordination to sacred orders, and the Council of Trent did not 
decide it although it defended the invalidating effect of the im
pediment of sacred orders.54 The Code is similarly silent on the 
question. But even those authors who hold that the obligation 
flows from a tacit vow agree that if a candidate deliberately ex-

61 Can. 1072.
82 The common view holds that the law of clerical celibacy cannot be found 

in the Church of the first three centuries, though it is readily admitted that it 
was not easy for a cleric in minor orders to be promoted to sacred orders after 
his marriage. From the beginning of the fourth century particular legislation 
was enacted forbidding marriage to deacons, priests, and bishops and prohibiting 
the use of marriage contracted prior to their ordination; and after the fourth 
century, subdeacons were included in these enactments. The prohibition was given 
invalidating cflcct only in particular legislation of the seventh century. Cf. I 
General Council of the Lateran, c.21 (Mansi, XXI, 286; Schroeder, General Coun
cils, pp. 192 f.); II General Council of the Lateran, c.7 (Mansi, XXI, 527 f.; 
Schroeder, General Councils, pp. 200 f.). Cf. our commentary on can. 132, 188, 
5°» 9 5> 3°» ancI 2388.8

83 C. un„ de volo et voti redemptione, III, 15, in VI0. In some particular coun
cils of the fifth and sixth century, and after an interval in particular councils 
in subsequent centuries, and again in the eleventh century, a vow of chastity was 
required of the cleric prior to his promotion to sacred orders.

84 Sess. XXIV, de matrimonio, can. 9; Schroeder, Council of Trent, p. 182. 
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eluded the vow, he would still be bound by the impediment re
sulting from the law.55 As to clerics in the Oriental rites, the re
cently enacted Code (can. 62) makes the impediment an invali
dating one and extends this effect to subdeaconship. Since it is 
not clear whether the impediment was previously invalidating or 
only prohibitive,56 in practice a case involving this impediment 
as affecting a cleric of an Oriental rite should be referred to the 
Holy See.57 And priests of the Ruthenian rite ministering to 
souls in the United States and Canada are required to be celi
bates or widowers without children.58

Even if the impediment arises from a vow, it is within the power 
of the Church to dispense from the invalidating effect, which is 
entirely of ecclesiastical origin, and even from the prohibitive 
effect, as was shown in our commentary on canon 1058. Of course, 
should a vow be involved, even the Holy Father, since he dis
penses vicariously from its prohibitive effect, needs a reasonable 
cause for the validity of the dispensation. Once a reason affect
ing the public welfare was demanded by the Holy See in a 
petition for a dispensation from this impediment, but now pri
vate canonical reasons may be alleged; the deposition of the cleric, 
his degradation, or his reduction to the lay state may be offered as 
a reason for the dispensation. The granting of this dispensation 
is restricted to cases involving subdeacons and deacons and is

86 Cf. Coronata, op. cit., Ill, no. 359.
80 This impediment derives from cc.3, 6, & 13 (Mansi, XI, 942, 943, 947) of the 

Council in Trullo (692), the enactment of which in this matter has been ap
proved or tolerated for those who have returned from Oriental schisms to union 
with Rome. With the exception of bishops, this prohibition does not prevent 
the use of marriage contracted with a virgin prior to promotion to subdeaconship, 
but abstention from such use for three days or a week before the celebration of 
Mass is imposed. Indeed, only with a dispensation can a married priest be pro
moted to the episcopate.

87 It is only with doubt that one asserts it was an invalidating impediment in 
the case of the Italo-Greeks. Cf. Benedict XIV, const. Etsi Pastoralis, May 27, 1742, 
§ 7, no. 27 (Fontes, no. 328).

58 Cf. litt. ap. Ea semper, June 13, 1907 (ASS, XLI [1908], 3-12); S. C. de Prop. 
Fide (C.G.), decr. Fidelibus Ruthenis, Aug. 18, 1913 (AAS, V, 393-99); the former 
document affected the United States, the latter, Canada.
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reserved to the Holy See except in danger of death and in the case 
in which all things are ready for the celebration of the marriage.59 
When the Holy See grants a dispensation from the impediment 
in the case of subdeacons and deacons, it limits the dispensation 
to the one marriage for which it is granted, requires the reduction 
of the cleric to the lay state, and absolutely forbids the exercise of 
the orders received.

Freedom from the obligations of sacred orders on the ground of 
ignorance of them or even of duress exercised on the cleric when 
he received them is not so easily proved since 1930. Since then 
explicit declarations of the cleric made in accordance with the 
requisites of the instruction of that year practically deprive him 
of all available means of proving his assertion.00

The summary process of canon 1990 may be employed to 
investigate the validity of a marriage affected by this impedi
ment. Moreover, since the impediment is public by nature, the 
promoter of justice is competent to challenge the validity of a 
marriage affected by it.

Valid marriage contracted by a cleric in minor orders reduces 
him to the lay state.01 Clerics in sacred orders incur through an 
attempt at marriage an excommunication simply reserved to the 
Holy See and, if they refuse to amend within the time fixed by the 
ordinary, they are to be degraded.02 Moreover, they become ir-

60 Cf. our commentary on can. 1043-45.
00 Cf. S. C. de Sacramentis, instr. Dec. 27, 1930 (AAS, XXIII [1931], 120; Bous- 

caren, op. cit., I, 463-473). Cf. our commentary on can. 973; cf. also a similar in
struction for religious clerics issued by the Sacred Congregation of Religious, 
December 1, 1931 (AAS, XXIV [1932], 74; Bouscaren, op. cit., I, 473-82).

Canons 1993-1998 set forth the norms according to which the cleric asserting 
duress is obliged to prove not only the duress but also the fact that he did not 
at least tacitly ratify his ordination by thu exercise of his orders with the intent 
to subject himself to the clerical obligations; cf. our commentary on can. 214.

01 Cf. our commentary on can. 132.
02 Cf. can. 2388, § 1. If the delinquent wishes as a layman to live with the woman 

involved in the attempt but without marital relations, the absolution from the 
censure is reserved to the Sacred Penitentiary except in danger of death and 
even then subsequent recourse must be made to the Sacred Pentientiary as in 
the case of censures most specially reserved to the Holy See (cf. can. 2254). S.
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regular ex delicto 03 and automatically lose all their ecclesiastical 
offices.04

1073. The impediment of solemn vows. In a similar way valid 
marriage cannot be contracted by religious who have taken sol
emn vows or simple vows to which in virtue of a specific provision 
of the Apostolic See there has been added the effect of invalidating 
marriage.05

The Church can dispense from the invalidating effect of solemn 
vows, since this is entirely of ecclesiastical origin, and even from 
the prohibitive effect, as was shown in our commentary on canon 
1058. Since, in the latter case, the Roman Pontiff dispenses 
through vicarious power, he needs a justifying reason for the 
validity of the dispensation. This dispensation is now granted 
through the secularization of the religious.00 In danger of death 
or when all is ready for the marriage a dispensation from this im
pediment can be granted in accordance with canons 1043-45.
Poenit., decr. Apr. 18, 1936 (AAS, XXVIII, 242; Bouscaren, op. cit., II, 579 f.); 
S. Poenit., declar. May 4, 1937 (AAS, XXIX, 283; Bouscaren, op. cit., II, 580 f.).

03 Cf. can. 985, 30. 04 Cf. can. 2388, § 1, compared with can. 188, 50.
05 Can. 1073. The invalidating effect of public vows was first effected by uni

versal legislation in the twenty-first canon of the I General Council of the Lateran 
(1123) and was even more definitely established in the seventh canon of the II 
General Council of the Lateran (1139); cf. c.8, D. 27; c.40, C. 27, q. 1 (cf. reference 
to Mansi and Schroeder in our commentary on can. 1072). The distinction between 
private vows and public vows arose in the third century as a result of the im
position of the veil; marriage by those who had taken the veil was thereafter 
regarded as serious delinquency, but it is not clear that the marriage was regarded 
as invalid. In the twelfth century canonists introduced a distinction between sol
emn and simple vows, but all religious vows were solemn, as is apparent from 
the declaration of Boniface VIII (1294-1303); cf. c.un., de voto et voti redemp
tione, III, 15, in VI0. A distinction in the vows of religious between solemn and 
simple vows arose with the constitutions of the Society of Jesus, which provided 
for simple vows, but to the simple vow of chastity (of scholastics and coadjutors) 
authorized by these constitutions the Holy See added an effect that invalidated 
marriage. This effect was not added to the numerous institutes of simple vows 
that have been founded in great numbers since the eighteenth century.

The invalidating impediment of solemn vows exists also in the Oriental rites. 
Cf. Council in Trullo (692), c.44 (Mansi, XI, 966). Cf. Oriental Code, can. 63.

00 Prior to the Code the dispensation was often granted for the one marriage 
contemplated, and the vow of perfect chastit) was commuted into a vow of con
jugal chastity; cf. Cappello, De matrimonio, no. 454.
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The summary process of canon 1990 may be employed in in
vestigating the validity of a marriage affected by this impediment. 
Moreover, since it is an impediment public by nature, the pro
moter of justice is competent to challenge the validity of a mar
riage affected by it.

If a religious with solemn vows is permitted by the Holy See 
to enter an institute of simple vows, his vows become simple and 
their invalidating effect is lost.

If a married person is permitted to enter religion before the 
consummation of his marriage, his profession of solemn vows 
dissolves the unconsummated marriage.07

Attempted marriage in spite of this impediment results in an 
excommunication simply reserved to the Holy See,08 an irregular
ity ex delicto (incurred also by a man who attempts the marriage 
with a woman religious),00 and automatic (ipso facto) dismissal.70

1074. The impediment of abduction. 1. There can be no mar
riage between an abducted woman and a man who has abducted 
her with a view to marriage as long as she remains in his power.

2. But if the abducted woman, withdrawn from the power of 
the man who abducted her and secure in a place in which she is 
free, consents to take him as her husband, the impediment ceases.

3. With regard to the invalidity of marriage, the violent deten
tion of the woman is considered the equivalent of abduction, that 
is, her violent detention by the man for the purpose of marriage in 
a place where she dwells or to which she has voluntarily come.71

07 Cf. our commentary on can. 1119.
08 Cf. can. 2388, § 1. 00 Cf. can. 985, 30.
70 Cf. can. 646, §1,3°. The delinquent is also subject to the penalties for con

cubinage; cf. can. 2357, § 2; Wernz-Vidal, lus matrimoniale, no. 305; De Smet, 
De matrimonio, no. 579.

71 Can. 1074, §§ 1-3. The first universal legislation establishing this impediment 
seems to have been enacted by the Council of Trent in practically the same words 
as those of can. 1074, §§ 1, 2; cf. sess. XXIV, de ref. matrim., c.6; Schroeder, Coun
cil of Trent, pp. 187 f. Under the preceding universal law, the terms set by 
Innocent III (1198-1216) in regard to this impediment made it the equivalent 
of the impediment of duress; cf. c.7, X, de raptoribus, incendiariis et violatoribus 
ecclesiarum, V, 17. It is not certain whether the prohibitions of particular councils
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This is an impediment of ecclesiastical law distinct from the 
defect of consent resulting from duress; it is not merely a con
clusive presumption (i.e., iuris et de iure) of that defect. It does 
not affect infidels; but, in spite of a contrary view, it is applicable 
if only the woman is an infidel.* 72 Abduction or detention by a 
woman does not result in the impediment unless she acts as the 
agent of a man; but the agent does not contract the impediment 
even if he is a man. The character or quality of the woman ab
ducted is irrelevant. Violence in the abduction or detention is 
required before the impediment arises, no matter what the age of 
the woman.73 It is the more common view that trickery, not mere 
flattery, is equivalent to violence. Moreover, there is no abduction 
such as is required for the impediment if the purpose of the man 
was anything other than the contracting of marriage.74 If the pur
pose of the man was changed after the act of abduction so that 
he later forcibly detains the woman for the purpose of marrying 
her, the impediment of detention, specified in canon 1074, § 3, 
results. As to the concept of abduction as a transfer from place to 
place, it would suffice if the woman were taken to a neighbor
ing house or even to a room on a different floor. But it is more 
commonly held that even violent transfer from one room to an
other in the ordinary house does not constitute abduction. How
ever, even in this case violent detention of the woman is usually 
verified, as it would be in the case in which she is forcibly detained 
in her own home or in a place to which she has voluntarily come. 
On the other hand, if there is a violent abduction of the woman, 
in the ninth century were invalidating. On the other hand, the impediment was 
invalidating in Roman Law from the fourth century.

72 Cf. Wernz-Vidal, op. cit., no. 310, note 17.
78 On the other hand flattery suffices for the delict of abduction (seduction) in 

the case of a woman of minor age, if her parents are unaware of it or oppose it; 
cf. can. 2353. The penalty for the delict is exclusion from legitimate acts (cf. 
can. 2256, 20) and other indeterminate punishments. Excommunication, legal 
infamy, disqualification for dignities, and degradation for clerics, the penalties 
of the Council of Trent, are no longer in effect.

74 On the other hand, the purpose of gratifying his lust is adequate in regard 
to the delict of abduction. Cf. can. 2353.
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but without any complicity of the man, his detaining her by flat
tery does not result in the impediment.

1075. The impediment of crime. They cannot contract a valid 
marriage:

10 who during the term of the same legitimate marriage, com
mit adultery with each other and either give each other a mutual 
promise of marriage or actually attempt marriage, even though by 
a merely civil act;

2° who similarly, during the term of the same legitimate mar
riage, commit adultery with each other, if one of them commits 
conjugicide;

30 who, even without adultery but with mutual aid, either 
physical or moral, inflict death on a spouse.75

The impediment resulting from any of the four situations speci
fied in canon 1075 is an impediment of ecclesiastical law and it 
does not bind infidels. However, if one of the parties is baptized, 
the impediment affects the infidel indirectly, except in the case in 
which only the infidel is guilty of both adultery and conjugicide. 
Moreover, if only one of the acts, the combination of which results 
in the impediment, was committed (after his baptism) by a bap
tized convert the impediment would not arise as long as this 
much at worst was true also of the other party i.e., as long as on 
the latter’s part also one of the acts preceded baptism. But the 
impediment is not a penalty in the juridical sense, but rather a 
disqualification; therefore, ignorance of the law establishing the 
impediment does not excuse from it.70

75 Can. 1075, Justinian’s invalidating impediment (cf. Nov. [134.12]) 
based on adultery (556) was not received by the Church of the West. Gratian pub
lished the decree of the Council of Tribur (895) in which for the first time in the 
West a canonical expression was made of the invalidating effect of adultery with 
the promise of marriage; cf. c.4, C. 31, q. 1. Gratian himself regarded as also 
causing the impediment the mutual commission of adultery and conjugicide. 
From the end of the twelfth century the impediment has been based also on 
adultery with attempted marriage and on conjugicide without adultery, if both 
parties participated in the delict. Cf. cc.4, 5, X, de eo, qui duxit in matrimonium, 
quam polluit per adulterium, IV, 7; c. 1, X, de conversione infidelium, III, 33.

Cf. Oriental Code, can. 65, i°-3°. 70 Cf. our commentary on can. 16, § 1.
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A person sharing in the creation of the four situations specified 
by this canon would labor under four impediments. On the other 
hand, the repetition of the delict of adultery does not multiply 
the impediment if it is the same marriage that is injured; but if 
both parties are married, two marriages are injured, and that fact 
is sufficient to multiply by two the resulting impediment or im
pediments.

Adultery as a source of the impediment. In three of the situa
tions from which the impediment results adultery is a component 
element. For this delict, as contemplated by canon 1075, it suf
fices that the marriage injured by it is merely ratified and not con
summated, even if the parties have been lawfully separated; but 
it does not suffice that the marriage injured is a putative marriage, 
even though the delinquents thought it was a valid marriage 
(there would, of course, be involved in the latter hypothesis a sin 
of adultery arising from an erroneous conscience). The delict does 
not exist as such until the delinquents have been guilty of inter
course sufficient to result in the consummation of a ratified mar
riage. Moreover, to constitute the delict both delinquents must 
know of the existence of the marriage that is injured; even if both 
were married, but this fact was known to neither party, each one 
thinking that he or she was sinning with an unmarried person, 
there would not result the delict on which the impediment rests.77

The promise of marriage as a source of the impediment. In the 
first combination of elements from which the impediment re
sults, canon 1075 specifies, besides the delict of adultery, a prom
ise of marriage. The expression of a mere wish or design or an 
unexpressed promise is not a promise as contemplated here, nor is 
a false promise or a promise resulting from error or duress. A 
promise based on a past or present condition is a promise if the 
condition is verified; it is a promise also if the condition concern-

77 It is supposed that the ignorance is not affected (affectata). Gasparri holds 
that even crass ignorance would not excuse, but the question is controverted and 
the existence of the impediment in such an instance would be doubtful because 
of a doubt of law (dubium iuris). Cf. Gasparri, op. cit., no. 673.
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ing the future involves something base or something that is 
either impossible or must necessarily happen, for then the condi
tion is regarded as non-existing. But a lawful condition regarding 
a future event that is possible and yet may not happen suspends 
the promise until the verification of the condition; if this verifica
tion comes only after the death of the spouse, the promise does 
not provide a basis for the impediment; this is the case also if the 
fulfillment of the condition becomes impossible.78 Gasparri says 
that it suffices that the promise should look to a mere civil at
tempt.70 Moreover the promise must be mutual.80 It is not clear 
whether at the time of the mutual promise both parties must know 
of the existing marriage; if either does not know of it, because 
of variant opinions, the impediment is doubtful and may be dis
counted in virtue of canon 15.81

The attempt at marriage as a source of the impediment. In the 
second combination of elements from which the impediment re
sults, canon 1075 specifies, besides the delict of adultery, an at
tempted marriage. Matrimonial consent and the observance of

78 Cappello says that there is probability in the view o£ St. Alphonsus (op. cit., 
VI, no. 1040) that in no case does a promise on condition provide a basis for the 
impediment. Cf. Cappello, op. cit., no. 483, 6. In that event a conditional promise 
would result in a doubtful impediment because of the doubt of law (dubium 
iuris). However, the condition, si coniux tuns ante te moriatur, should not be 
construed as a true condition since it is intrinsic to the promise itself.

70 Ibid., no. 674. Before the Code it was the common view that the impedi
ment demanded as a component basis the promise of a marriage after the death 
of the spouse, but the Code does not specify this. Cappello (ibid., no. 484) re
gards the impediment as doubtful if the promise looks only to a civil attempt at 
marriage before the death of the spouse, the doubt arising from the controversy 
of the authors.

80 The question of tacit acceptance seems no longer debatable, since the termi
nology of the Code requires an express promise on the part of both parties 
involved. Cf. De Smet, op. cit., p. 567, note 3; Coronata, op. cit., Ill, no. 
382.

81 Cf. Gasparri, loc. cit.; Cappello, ibid., no. 485; Coronata, ibid., no. 382, pp. 
500 f. De Smet says that the promise must injure the innocent spouse and pro
poses an exceptional case in which a dying wife would ask her husband to promise 
to marry her sister with whom he has already committed adultery; De Smet says 
that the resulting promise would not provide a basis for the impediment. Ibid., 
p. 568, note 2.
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the formalities required by secular law are required to verify 
the delict of attempted marriage as a basis for the impediment. 
Concubinage does not suffice, but Cappello says that in the exter
nal forum concubinage is the equivalent of an attempted mar
riage, unless the contrary is clearly proved.82 If either party thinks 
the marriage is a valid marriage, because he is unaware of the 
existence of any defect invalidating it and more particularly of 
the existence of the bond of a previous marriage, there is no at
tempted marriage and no basis, on that ground, for the impedi
ment. If the attempt at marriage follows the delict of adultery, the 
impediment immediately comes into existence; but if the attempt 
is made before any act of adultery, it may be revoked before the 
act of adultery, as the promise of marriage may be revoked, and in 
that event would not combine with the act of adultery in provid
ing a basis for the impediment. But ratification of the attempt, 
as of the promise, if made after the act of adultery does provide 
such a basis. And, of course, there is no such basis if the attempt, 
or the promise, occurred after the dissolution of the bond of the 
marriage, even if the act of adultery had occurred before its dis
solution.

82 Ibid., no. 486. Concubinage would cease to be merely such and become 
equivalent to an attempted marriage if the customs of the place would regard it 
as either a promise of marriage or as involving matrimonial consent. Cf. Vlaming, 
op. cit., no. 318.

88 The opinion that only uxoricide afforded a foundation for the impediment 
is no longer tenable. Cf. Wernz-Vidal, op. cit., no. 331, note 50.
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Conjugicide as a source of the impediment. In the third com
bination of elements from which the impediment results, canon 
1075 specifies, besides the delict of adultery, the delict of con- 
jugicide,83 committed by one of the delinquents in the delict of 
adultery. As a basis for the impediment, it is required that the 
death be caused by the latter, not merely the result of negligence 
on the part of a physician or of the deceased spouse. It suffices that 
the delinquent be the moral cause of death, e.g., by a command or 
by antecedent approval; but if he effectively revokes the com
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mand in good time, the commission of the crime on the part of 
the agent is the latter’s offense and does not provide a basis for 
the impediment.84 Indeed, if the delinquent killed his spouse in 
anger or for revenge, and not with a view to marriage, the more 
common view holds that his act does not provide a basis for the 
impediment; 86 but the burden of proof is on the delinquent if he 
asserts that marriage was not the motive for the homicide. It is 
not clear, however, whether the manifestation of this motive to 
the other delinquent is needed for the impediment, or indeed 
whether any external manifestation of it is needed; in the absence 
of such external manifestation, the impediment is therefore only 
a doubtful one.80 It is contended by some that if the delict of adul
tery follows the act which results in conjugicide but before the 
actual death of the spouse, there is no impediment; in practice, 
therefore, in such a case, the impediment would be a doubtful 
one.87

Conspiracy as a source of the impediment. In the fourth com
bination of elements from which the impediment results, canon 
1075 specifies conspiracy and the delict of conjugicide. The mar
riage injured must be a valid one, as in the case of the marriage in
jured by the delict of adultery as contemplated by this canon. It 
suffices that the marriage be only a ratified one, even if the spouses 
are lawfully separated. The conspiracy contemplated here is that 
in which both delinquents are necessary accomplices, not mere ac
cessories; but moral cooperation on the part of one suffices, and 
any promise of physical assistance to follow the conjugicide is 
moral cooperation when given before the crime. Silence is not the 
equivalent of consent in this matter; but mere consent, if mani
fested, suffices, if the crime would not have been committed

8» Cf. Wernz-Vidal, ibid., nos. 331, I; 333; 335, III; Gasparri, ibid., no. 679 b. 
«° Cf. Gasparri, ibid., no. 677; Wernz-Vidal, ibid., no. 335; De Smet, ibid., no. 

664; Cappello, ibid., no. 489, 5; Coronata, op. cit., Ill, no. 385, pp. 503 f.
so Cf. Gasparri, ibid., nos. 670, 679; Cappello, ibid., no. 490; Wernz-Vidal, 

ibid., no. 335, nota 60; De Smet, ibid., no. 664; Coronata, ibid., no. 385, pp. 504 f.
87 Cf. Vlaming, ibid., no. 322; Cappello, ibid., no. 492.
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without it.88 The common view requires that marriage between 
the conspirators be the motive of the conspiracy if the latter is to 
provide the basis for the impediment; 89 but the burden of proof 
rests on those who would, in a given case, allege that some other 
motive was responsible for the conspiracy, and the more common 
view holds that it suffices for one of the conspirators to have this 
motive.90 In practice, if one of the delinquents did not have this 
motive, the impediment, as one laboring under a doubt of law, 
cannot be insisted on. The same is to be said of a case in which the 
motive was not externally manifested at all or was not manifested 
to the other delinquent. But external manifestation can be im
plicit in gifts, love letters, and the like.91

88 Cf. Cappello, ibid., no. 495; Gasparri, ibid., no. 67g b; Vlaming, ibid., no. 
323; Coronata, ibid., no. 388, pp. 508 f.

88 Cf. Gasparri, ibid., no. 679 d; Vlaming, ibid., no. 321 e; Wernz-Vidal, ibid., 
no. 332, I; De Smet, ibid. no. 663, in note.

80 Cf. Gasparri, loc. cit.; Wemz-Vidal, ibid., no. 332, note 54; contra Cappello, 
ibid., no. 497; Vlaming, ibid., no. 324 b. Coronata (ibid., no. 389, p. 510) holds 
that this motive is not needed at all as a basis for the impediment.

81 Cf. St. Alphonsus, op. cit., VI, no. 1034.
02 Cf. our commentary on can. 1042, § 2, 50. Within the jurisdiction of the 

United States, Puerto Rico is the only place in which conjugicide constitutes a di
rect impediment. There it coincides with the impediment as specified in can. 
1075, 3*, but only after conviction for the crime. Cf. Alford, op. cit., no. 226.

03 Cf. our commentary on can. 1054. 84 Cf. our commentary on can. 1053.
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In the absence of conjugicide, the impediment of crime is an 
impediment of lesser degree (minoris gradus).92 From this im
pediment, therefore, any canonical reason is sufficient for a dis
pensation. Indeed, a dispensation granted in such a case would 
not be invalid even if the only reason alleged for it proved to be 
untrue.93 Moreover, the Holy See grants such a dispensation as 
often as it issues a dispensation from the bond of a ratified but un
consummated marriage or permits a party to contract a new mar
riage because of the presumed death of a former consort.91 The 
quinquennial faculties issued by the Sacred Congregation of the 
Sacraments to bishops in the United States permit them to grant 
dispensations from the impediments of lesser degree and con
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sequently from this impediment, in the absence of conjugicide. 
This limitation is also contained in the faculties for occult cases 
given in the quinquennial faculties by the Sacred Penitentiary. 
But the limitation does not appear in the authorization granted 
in canons 1043-45 for cases involving the danger of death or the 
imminence of an announced marriage.05

1076. The impediment of consanguinity. 1. In the direct line 
of consanguinity marriage is invalid between all in the ascending 
and the descending line, whether of legitimate birth or not.

2. In the collateral line marriage is invalid to the third degree 
inclusively, but the impediment is multiplied only as often as the 
common ancestor is multiplied.

3. Marriage shall never be permitted as long as there remains 
any doubt whether the parties are related by blood in any degree 
of the direct line or in the first degree of the collateral line.0®

05 When the impediment involves conjugicide, if the latter, as well as the identity 
of the accomplices, is occult, the Sacred Penitentiary may be approached for very 
serious reasons with a view to obtaining a dispensation. If, in an extraordinary 
case, the dispensation is granted, there is inserted a clause requiring the per
formance of a serious penance for a long time and the satisfying of the just claims 
of the heirs of the deceased; and the confessor is commanded to impose on the 
petitioners the obligation of having Masses celebrated for the repose of the 
soul of the deceased, the number of Masses to be determined by the confessor in 
accordance with the financial situation of the petitioners.

00 Can. 1076, §§ 1-3. For an explanation of the terms used in this canon, cf. 
our commentary on can. 96. Prior to the Code the impediment extended to the 
fourth degree of the collateral line according to the rule established by Innocent 
III (1198-1216) in the IV General Council of the Lateran (1215) (c.8, X, de con
sanguinitate et affinitate, IV, 14; Mansi, XXII, 1035-38; Schroeder, General Coun
cils, pp. 279 f.). Prior to that enactment, Alexander II (1061-73) had confirmed a 
custom which began in the eighth and ninth centuries under which the impedi
ment extended to the fourteenth degree of the Roman system (cf. c.2, C. XXXV, 
q.5). This custom resulted from the erroneous application of the Germanic method 
of computation to the impediment as previously measured by the Roman method. 
Under the latter method, the seventh degree was in practice held to be the outer 
limit of the impediment. When the Germanic method was adopted, the seventh 
degree was retained as the outer limit, perhaps because the Germanic tribes ac
knowledged consanguinity, in regard to inheritance, as far out as the seventh 
degree. This was, in fact, the fourteenth degree of the Roman computation. The 
reason for this is that the Germanic seventh degree was seven steps from the 
common ancestor even in the collateral line; in the Roman law, a collateral 
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The common doctrine holds that this impediment derives from 
the divine natural law when it arises from the first degree of the 
direct line. The doubt as to whether this is true of the other 
degrees of the direct line is solved by the Code, which includes 
all these degrees within the invalidating effect of the impediment 
and forbids a marriage between persons when there is any proba
bility that they are blood relatives in any degree of that line. 
Since infidels are not bound by a merely ecclesiastical impedi
ment, and since it is doubtful whether the impediment of the 
divine natural law reaches beyond the first degree, it seems that 
they should not be separated on their conversion if, in spite of 
blood relationship in the direct line but beyond the first degree, 
they have been united in marriage.07 Of course, infidels would be 
bound by any impediment of consanguinity established by the 
secular law. The conclusion stated in reference to the separation 
of married infidels related in a degree of the direct line that 
is beyond the first should be reached with regard to the mar
riages of infidels related by blood in the first degree of the col
lateral line, since it is not certain that the impediment in this 
degree of the collateral line derives from the divine natural 
or the divine positive law.08 For it cannot be shown that the

was seven steps from the ancestor but twice that from another descendant in the 
parallel degree. In adopting the Germanic system of computation, to be consistent, 
the canonists should have reduced the outer limit of the impediment to the 
fourdi degree. The Mosaic law and the Roman law forbade marriage in the 
collateral line between uncle and niece and between aunt and nephew; indeed, 
Roman law extended this prohibition to grandnieces and grandnephews. In 
the direct line, the Roman law, and canon law following Roman law, forbade 
marriage between those related by blood in any degree; the Mosaic law, as far as 
the second degree.

The Oriental Code, in can. 66, § 2, follows the Roman system of computation 
and extends the impediment to the sixth degree of the collateral line. This same 
canon contains a final paragraph which is the equivalent of can. 96 of the Latin 
Code, with due modification legalizing the Roman system of computation.

07 Cf. Sanchez, op. cit., lib. VII, disp. 51, no. 21; Coronata, op. cit., Ill, no. 398, 
p, 525; aliter Wernz-Vidal, op. cit., no. 347, note 57.

os Cf. Wernz-Vidal, ibid., no. 348, note 60; Coronata, ibid., nos. 398 f. Cf. Lev. 
18:9, u.
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prohibition of the Mosaic law survived the abrogation of the lat
ter. In degrees of the collateral line beyond the first, blood rela
tives who are infidels are not bound by the rule of ecclesiastical 
law, but they are bound by the impediment as it exists in secular 
law. But the Code specifically forbids the marriage of baptized 
blood relatives as long as there is any probability that they are 
related in the first degree of the collateral line.

The Code has limited the impediment in the collateral line to 
the third degree of the canonical (and Germanic) computation 
(equal to the sixth degree of the Roman computation). Second 
cousins are therefore bound by it. But if the line of descent is 
unequal, the impediment does not exist if either line is further 
distant from the common ancestor than the third degree; thus 
a great-granduncle could marry his great-grandniece (for this 
niece would be four degrees distant from the common ancestor).

Moreover, the Code has limited the multiplication of the im
pediment to cases in which the common ancestor is multiplied. 
Cousins are double cousins (and the impediment is double) if 
their respective mothers were sisters and their respective fathers, 
brothers. The child of cousins would be doubly related to his 
own cousin through two common ancestors. A double relation
ship would also exist between cousins whose grandfather married 
consecutively their grandmothers, who were sisters.

The extent of the impediment of consanguinity can be modi
fied by ecclesiastical authority within the degrees which the lat
ter has established, and this the Code itself has done by limiting 
it in the collateral line to the third degree instead of the fourth 
degree.w0 The Code, by this limitation, did not automatically vali
date marriages invalid because of the impediment existing in the 
fourth degree of the collateral line, but if the impediment was

00 A similar modification is said to have been made by divine authority with 
regard to the intermarriage of the children of Adam and Eve; others, despite 
the fact that they agree with those who make the assertion just cited, hold that 
the impediment did not apply because there existed a case of extreme necessity. 
Cf. Wernz-Vidal, op. cit., no. 348, note 63, 1; De Smet, op. cit., no. 607, p. 531, 
note 2.
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occult because arising from occult illegitimate birth, the occult 
renewal of the consent of the parties after the promulgation of 
the Code seems sufficient to validate the marriage.100

100 Cf. can. 1135, §§ 2, 3; Code Commission, June 3, 1918, no. 7 (AAS, X, 346; 
Bouscaren, op. cit., I, 500 f.); Coronata, op. cit., Ill, no. 401.

101 An instruction of the Sacred Congregation of the Sacraments, issued August 
1, 1931, referred to the granting of dispensations in cases involving the impedi
ment in the second degree touching the first of the collateral line. It stated that 
the restrictions of the chirograph of Gregory XVI dated November 22, 183G, were 
still in effect. It indicated by example the kind of reasons that should be con
sidered grave and urgent: the prevention of notable scandal, the settlement of 
important questions affecting succession to property, or the relief of distressing 
family conditions. Hence it noted that reasons ordinarily alleged for dispensations 
are individually insufficient in relation to the impediment of consanguinity 
in the degree specified, i.e., the smallness of the place, the mature age of the 
woman, the want of dowry, and the like (AAS, XXIII, 413).

As to dispensations, ecclesiastical authority cannot dispense if 
the impediment exists in the first degree of the direct line; in
deed, because of the view which holds that it is also the divine 
natural law that is the source of the impediment in all the degrees 
of the direct line and in the first degree of the collateral line, ec
clesiastical authority has never granted a dispensation when the 
impediment existed in these degrees, as is emphasized in canon 
1076, § 3.

A dispensation is not readily granted in a case of unequal de
scent from the common ancestor if one of the parties is the son or 
daughter of the common ancestor, e.g an uncle or granduncle in 
relation respectively to his niece or grandniece. But the quin
quennial faculties of the bishops in the United States permit 
them to dispense in these cases, if there be no scandal, and if there 
exist grave and urgent reasons for the dispensation, provided that 
there is danger in delay and the marriage cannot be postponed 
until a dispensation can be obtained from the Holy See; 101 under 
these restrictions, the faculties extend also to the impediment in 
the second degree of the collateral line. But a just and reasonable 
cause suffices for dispensation from the impediment in the third 
degree of the collateral line, even when it is involved in a case in
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which it touches the second degree, because the impediment in 
this degree is one of minor rank; 102 even should the single mo
tivating reason be false, a dispensation affecting the impediment 
in this degree is valid.103 Moreover, the faculties of canons 
1043-45 extend to the degrees of this impediment that are within 
the competence of the Church.

102 Cf. our commentary on can. 1042, § 2, 1*.
103 Cf. our commentary on can. 1054.
104 Cf. can. 2357, §§ 1, 2. After conviction automatic infamy results and, after

conviction, exclusion from legitimate acts until repentance; the ordinary is also
authorized to impose other penalties on the delinquent.

100 Cf. can. 1971. 100 18:6-17.
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Those who attempt marriage while bound by this impediment 
are subject to the penalties for the delict of incest.104 * The in
validity of such a marriage can be asserted by the promoter of 
justice, since the impediment is a public one.108 To declare the 
invalidity of the attempted marriage, the summary process of 
canon 1990 suffices if adequate demonstration can be obtained 
through documentary evidence.

Until 1540, the impediment of consanguinity in England was 
the canonical impediment as determined by the IV General Coun
cil of the Lateran (1215). In the same year Parliament abolished 
the impediment in the degrees within which it was not sanc
tioned by divine law; that sanction Parliament found in the Book 
of Leviticus,106 * as interpreted by the Anglican theologians. Arch
bishop Parker drew up in 1563 a list of the prohibited degrees, 
and this list was adopted by a canon of the Anglican Church in 
1603. It became the accepted guide for the Anglican ecclesiastical 
tribunals to which were reserved cases of invalidity involving this 
impediment. Indeed, it is the foundation of the law on this matter 
in all nations which derive their legal institutions from the Eng
lish common law. The list did not contain as prohibited the mar
riage of first cousins; nor did it mention degrees of the direct line 
beyond the second, but this was because it could have served no 
practical use.
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In all the States and Territories of the United States, the im
pediment of consanguinity is an invalidating one and it extends 
at least to all degrees of the direct line and to the second degree 
touching the first of the collateral line. In a little less than half 
of the States and Territories, it extends to first cousins; in a few 
States it extends to the third degree of the collateral line if it 
touches the first or second. In Oklahoma, it extends to the third 
equal degree of the collateral line.107

107 Cf. Alford, op. cit., nos. 135-45.
108 Cf. Alford, ibid., no. 143. 100 Cf. ibid., no. 144.
110 Can. 1077, §§ 1, 2. For an explanation of the terms used in this canon, cf.

our commentary on can. 97. The Mosaic law forbade marriage with the surviving 
spouse of one who was a blood relative in the first or second degree of the direct 
line, or in the first degree of the collateral line, or with the wife of one’s father’s 
brother; cf. Lev. 18:8 f.; 20:21. An exception was prescribed in the case of a 
brother who died without children, whose surviving spouse the surviving brother 
was required to take in marriage; cf. Deut. 25:5; Matt. 22:24; Mark 12:19; Luke 
20:28. In Roman law, a valid, even if unconsummated marriage, provided the basis 
for the impediment of affinity, in the first degree of the direct line. Toward the 
end of the third century, there are evidences that the ecclesiastical legislator 
abandoned dependence on the Mosaic law, and the legislation of particular coun*

Only in Puerto Rico is the secular authority permitted to grant 
a dispensation from this impediment, and then in a degree not 
closer than the second degree of the collateral line.108

The penalties for incest are imposed by the secular authority 
on those who attempt a marriage within the forbidden degrees, 
sometimes even though the parties went out of the State to be 
married in a State in which their marriage is valid according to the 
secular law.109

1077. The impediment of affinity. 1. Affinity in the direct 
line invalidates marriage in all degrees; in the collateral line, to 
the second degree inclusively.

2. The impediment of affinity is multiplied:
10 as often as the impediment of consanguinity on which it 

is based is multiplied;
2° through a subsequent marriage with a blood relative of 

one’s deceased spouse.110
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It is no longer held that this impediment is imposed by the 
natural divine law even in the first degree of the direct line, 
though it derives from the moral bond which the natural divine 
law created between a spouse and the blood relatives of his spouse. 
This natural bond arises even when the spouses are unbaptized, 
but does not give rise to the impediment as long as the spouses 
remain unbaptized. If both the unbaptized persons receive bap
tism during their marriage, each becomes subject to the Church’s 
impediment in relation to the relatives of his spouse and the im
pediment itself has adequate foundation in view of the fact that 
their legitimate marriage has become a ratified marriage (matri
monium ratum) in the sense of canon 1015, § 1. Until recently 
it was not clear whether the impediment existed if only one of 
cils at the beginning of the fourth century left no doubt of this through their 
unrestricted extension of the impediment to the first degree of the collateral 
line.

In the seventh century, in Spain, the impediment extended to the sixth degree 
of the collateral line (third degree by canonical reckoning) to harmonize with 
the extension of the impediment of consanguinity. In the next century, also to 
harmonize with the latter impediment, it was extended to the seventh degree 
of the civil reckoning, which in the next two centuries was interpreted as the 
seventh degree of the canonical reckoning (or the fourteenth of the civil reckon
ing). About the ninth century, affinity was considered as arising not only from 
valid marriage but also from unlawful carnal relations. After the eleventh cen
tury there came to be recognized other sources of affinity: affinity itself became, 
through a second marriage, the source of further affinity and the affinity itself 
thus based directly, not on marriage or even unlawful carnal relations, but on 
affinity, gave rise, through a third marriage, to further affinity: thus if A married 
B after the death of the latter’s husband C who had survived a former wife 
D before his marriage to B, the impediment of affinity would exist not only 
between A and the blood relatives of B, as has been the case since the IV General 
Council of the Lateran (1215), but also with the blood relatives of C and with 
the blood relatives of D. Moreover, the children of B and C were bound by the 
impediment of affinity to the blood relatives of D because the latter was the 
first wife of their father (this was called impedimentum sobolis ex secundis 
nuptiis); but affinity arising from this source was also abolished by the IV General 
Council of the Lateran. Moreover, this same General Council restricted affinity 
to the fourth degree of the collateral line; cf. c.8, de consanguinitate et affinitate, 
IV, 14; for references to Mansi and Schroeder, cf. our commentary on can. 1076. 
The Council of Trent (1545-63) further restricted the impediment to the second 
degree of the collateral line when its foundation was unlawful carnal relations; 
cf. sess. XXIV, de ref. matrim., c.4.
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the parties received baptism and, in practice, it was considered 
as non-existent in virtue of canon 15. But, on January 31, 1957, 
a decree of the Supreme Sacred Congregation of the Holy Office 
solved the doubt in the affirmative. The decree states that affinity 
contracted by unbaptized persons becomes an impediment to mar
riages entered into after the baptism of even one party only.111 
Therefore, any valid marriage provides sufficient ground for the 
impediment.

111 JJS, XLIX, 77. Previous commentaries on this point are to be corrected in
accordance with the terms of the same decree. But even before the decree these 
authors held that the marriage need not be a sacrament: Ojetti, “Ex Infidelium 
Matrimonio an Affinitas Oriatur,” Jus Pontificium (Rome, 1921- ), V (1925),
71-76; Noldin-Schmitt, Theologia moralis, III, no. 594; Wernz-Vidal, op. cit., no. 
367; Vlaming, op. cit., no. 353.

112 A man who is unmarried can be bound by affinity only to those who 
have married his blood relatives: e.g., to the wife of his brother or his first cousin, 
his stepmother. A man who is married can be thus bound, but in addition the 
impediment arises from his own marriage: e.g., in relation to the sister or first 
cousin of his wife, his mother-in-law, his stepdaughter, his daughter-in-law.

The bond of affinity, as defined by canon 97, § 2, exists only 
between a husband and the blood, even the half-blood, relatives 
of the wife, and between the wife and the blood, even the half- 
blood, relatives of the husband. The computation of the relation
ship is based as to degree and line on the spouse’s relationship 
by blood to the person involved. Affinity does not extend so as 
to make the blood relatives of one spouse the relatives by affinity 
of the blood relatives of the other spouse; or so as to make rela
tives by affinity of a spouse those who are related to the other 
spouse by an affinity arising from the marriage of one of the lat
ter’s blood relatives.112

The impediment of affinity remains after the dissolution of the 
marriage whether by death or by a dispensation from the bond of 
a ratified but unconsummated marriage and it extends to blood 
relatives of the spouse born after the latter’s death.

A multiple impediment of consanguinity creates a multiple 
impediment of affinity with the spouse of anyone thus related.
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Moreover, a multiple impediment of affinity also arises when one 
successively marries two blood relatives of another: e.g., if a man 
married two sisters, he would be doubly bound by affinity to a 
third woman who is a sister of theirs.

The Holy See is not accustomed to grant a dispensation from 
this impediment in the first degree of the direct line and, even 
when occult, it is excluded in this degree from the power con
ferred on local ordinaries and certain priests when attending per
sons who, while seeking to enter marriage, are in danger of death 
and in the other circumstances contemplated in canons 1043-45. 
The quinquennial faculties of bishops in the United States au
thorize them, for grave and urgent reasons, to dispense from this 
impediment in the first degree of the collateral line, provided that 
there is danger in delay and the marriage cannot be postponed un
til a dispensation can be obtained from the Holy See; and, for just 
and reasonable causes, to dispense from this impediment in the 
second degree of the collateral line. In the second degree of the 
collateral line, the impediment is one of minor rank,113 and a 
dispensation granted from it is valid even if the single reason al
leged is false.114 * * *

113 Cf. our commentary on can. 1042, § 2.
114 Cf. our commentary on can. 1054.
110 Cf. can. 2357, §§ 1,2; cf. our commentary on can. 1076.
110 The Oriental Code devotes two lengthy canons to the impediment of affinity

(can. 67, 68). Can. 67 corresponds in the main to can. 1077 of the Latin Code. How
ever, it uses the Roman method of designating the degree of the collateral line to
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The summary procedure of canon 1990 can be employed to 
investigate the validity of a marriage affected by this impedi
ment. Since the impediment is public by its nature, a marriage 
affected by it may be challenged by the promoter of justice.

If one contracts marriage while laboring under the impedi
ment of affinity, he becomes subject to the penalties for incest.118

The impediment of affinity in the secular law does not affect the 
baptized, whether Catholics, Protestants, or members of an Orien
tal rite.110
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In more than half of the States and Territories of the United 
States, the impediment of affinity does not exist in the secular law. 
In about a dozen others it is uncertain whether it exists as an im
pediment after the death of the spouse who is the source of the 
impediment. In only a few States is the impediment recognized 
as a permanent disqualification and in only a few does it extend 
to the collateral line. Outside Puerto Rico, Tennessee extends it 
to all degrees of the direct line, but in that State court decisions 
hold that the impediment ceases with the death of the spouse; but 
even in Puerto Rico it does not extend to the collateral line.117

which the impediment extends, i.e., the fourth; moreover, it adds two clauses 
providing for the extent of the impediment when it derives from particular law. 
Can. 68 defines the various kinds of affinity. The impediment as specified im
mediately and directly by the Oriental Code is defined in can. 68, § 1, i°-3° 
(corresponding to can. 97, §§ 1-3, of the Latin Code). The remainder of can. 68 
of the Oriental Code is devoted to the definition of the types of the impediment 
deriving from particular law For the nature of the impediment among Orientals 
in die period immediately preceding the promulgation of the Oriental Code, 
cf. Marbach, Marriage Legislation for the Catholics of the Oriental Rites in the 
United States and Canada, The Cadiolic University of America Canon Law 
Studies, no. 243 (Washington, D.C.: The Catholic University of America Press, 
1946), p. 255. 117 Cf. Alford, op. cit., nos. 151-60.

118 Can. 1078. This impediment is new with the Code, but it possesses a similar
ity to the pre-Code impediment of public propriety which arose from betrothal 
and from a merely ratified marriage (the latter is now a source of the impediment 
of affinity). Betrothal as a source of the impediment of public propriety ap
pears for the first time in the general law of the Church in the twelfth century; 
by analogy a merely ratified marriage was soon accepted as another source of this 
impediment. The fiftieth canon of the IV General Council of the Lateran (1215) 
limited the impediment to the fourth degree in the collateral line; cf. Mansi, XXII, 
1035-38; Schroeder, General Councils, pp. 279 f. Boniface VIII (1294-1303) de
clared as a source of the impediment only betrothal that was valid, certain, and 
unconditional; cf. c.un., de sponsalibus et matrimoniis, IV, 1, in VI®. The Coun
cil of Trent restricted the impediment arising from betrothal to the first degree

1078. The impediment of public propriety. The impediment 
of public propriety arises from an invalid marriage, whether con
summated or non-consummated, and from public or notorious 
concubinage; it invalidates marriage in the first and the second 
degree of the direct line between the husband and the blood rela
tives of his wife and vice versa.118
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The impediment of public propriety is an impediment of ec
clesiastical law and consequently does not affect those who are 
not baptized even after their conversion, unless after the con
version of one or both the cause of the impediment is repeated 
through a continuation of the carnal relations deriving from the 
invalid marriage or from concubinage.110

of the direct and the collateral lines and required that the betrothal itself be a 
valid one to produce this effect. Cf. sess. XXIV, de ref. matrim., c.3; Schroeder, 
Council of Trent, p. 186. The decree Ne temere, Aug. 2, 1907 (Fontes, no. 4340), 
in requiring that betrothal should be in writing to be binding greatly limited 
the number of cases in which the impediment could arise from betrothal.

Henry VIII contended that his marriage to Katherine of Aragon was invalid 
because the dispensation was granted from the impediment of affinity whereas 
the impediment was, he said, of divine origin. As to the impediment of public 
propriety arising from the betrothal of Katherine to Henry’s brother prior to the 
latter’s death, the Pope had also dispensed from this alternative impediment.

Cf. Oriental Code, can. 69, the norm of which is in harmony with can. 1078. 
For the impediment’s extent prior to the promulgation of the Oriental Code, cf. 
Marbach, loc. cit.

11® Cf. Cappello, op. cit., no. 552; Gasparri, op. cit., no. 745; Coronata, op. cit.,
Ill, no. 416, p. 554.

120 Cf. Gasparri, op. cit., nos. 47, 731, 732; Cappello, ibid., no. 543; Vlaming, 
op. cit., no. 360; Coronata, ibid., no. 412, p. 547.

121 Cf. Code Commission, Mar. 12, 1929 (AAS, XXI, 170; Bouscaren, op. cit., I, 
516 f.); Gasparri, ibid., nos. 47, 73; 733 fl.; Coronata, loc. cit.

Invalid marriage as a source of the impediment of public pro
priety existed in the pre-Code law if the marriage was a ratified 
marriage (matrimonium ratum); it was not a source of the im
pediment if the marriage was a mere civil marriage or if the in
validity was based on a lack of consent. But in reference to the 
invalid marriage specified by canon 1078 as the source of the 
impediment, the more common view holds that such a marriage 
is found in the case when the invalidity is owing to defective 
consent.120 In that case the impediment arises. On the other hand, 
it is certain that in the case of Catholics a civil marriage, as an 
invalid marriage rather than as concubinage, does not suffice to 
give rise to the impediment on the former ground, though it may 
cause it as concubinage.121 Special formalities are not required 
for the marriages of baptized non-Catholics. But a putative mar- * Ill,
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riage suffices to give rise to the impediment; but the presence 
or absence of good faith is irrelevant, if the parties gave consent, 
even if it was defective or if the one or the other labored under 
some hidden physical or mental defect rendering the marriage 
invalid. Moreover, in relation to the impediment, it is immaterial 
whether the invalid marriage was consummated or not.122

122 cf. De Smet, op. cit., no. 627; Coronata, ibid., no. 412, p. 546.
123 Cf. Coronata, ibid., no. 416, p. 552. Concubinage is public or notorious in 

accordance with the norms laid down in can. 2197, i°-3°.
124 Cf. Coronata, ibid., no. 413. pp. 548 f.; contra, Vlaming, op. cit., no. 361.
125 Cf. can. 133, §4, compared with can. 2176-81.
120 Cf. Gasparri, op. cit., no. 739; De Smet, op. cit., no. 629, p. 548, note 2; 

Wernz-Vidal, op. cit., no. 378, note 32; Cappello, op. cit., no. 544.
127 Gasparri holds this view to be certain. Cf. ibid., no. 740; cf. also Wernz-Vidal, 

ibid., no. 382; Cappello, ibid., no. 550.
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The concubinage required for this impediment exists if a man 
has twice publicly and notoriously had carnal relations with the 
same woman.123 This is not true if the woman involved is a pro
fessional prostitute, but it is true if the woman is a married 
woman.124 The requisite concubinage does not require that the 
man support the woman financially. But presumed concubinage 
does not give rise to the impediment.125 * It is not clear whether the 
impediment ceases when the parties go to a place in which they are 
thought to be man and wife; in such a case, since a doubt of law 
exists, the impediment cannot be insisted on in practice.120

It is the more common view that this impediment is multiplied 
as often as there is a repetition of the concubinage or of an invalid 
marriage with a blood relative of any given person with whom 
one lived in concubinage or an invalid marriage, e.g., in the case 
in which a man lived successively in concubinage with the grand
mother and the mother of the woman he now wishes to marry.127

The impediment of public propriety remains even after the 
impediment of affinity arises through the validation of the in
valid marriage on which the former was based or through the 
marriage of the persons who had lived in public and notorious 
concubinage.
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The quinquennial faculties of the bishops in the United States 
authorize them to dispense from this impediment; in the case of 
the first degree, the reasons must be grave and urgent, but just 
reasons suffice in the case of the second degree. Indeed, since in 
the second degree the impediment is one of minor rank,128 the 
dispensation would be valid even if the sole reason alleged proved 
to be false.120 Dispensation from this impediment may also be 
granted in accordance with the norms of canons 1043-45. Before 
a dispensation can be granted from the impediment in the first 
degree it must be ascertained that one of the parties is not the 
offspring of the other.

A formal judicial process is needed to establish the nullity of a 
marriage because of this impediment. Since it is a public impedi
ment, a marriage invalid because of it can be challenged by the 
promoter of justice.130

1079. The impediment of spiritual relationship. Only that 
spiritual relationship invalidates a marriage which canon 768 
speaks of.  Canon 768 provides that spiritual relationship is 
contracted only by the one baptizing and the sponsors and then 
only with the person baptized.

131

132

128 Cf. our commentary on can. 1042, § 2.
120 Cf. our commentary on can. 1054. 180 Cf. can. 1971.
131 Can. 107g.
132 Justinian (527-65) seems the first to have forbidden in a written law 

(C. [5.4] 26) a marriage between a baptized person and his sponsor and this law 
was accepted by the Church. Cf. Gasparri, ibid., no. 751; Wernz-Vidal, ibid., no. 
390. The Council in Trullo (692) extended the prohibition to marriage between 
a sponsor and the mother of the baptized person (c.53; Mansi, XI, 967). This 
was embodied, in the West, in the fourth canon of the Council of Rome (721), 
the first written law in the West affecting the impediment of spiritual relationship; 
cf. Mansi, XII, 263. In the same century and in the next century, in particular 
legislation the impediment was extended so as to affect marriages between the 
parents of the person baptized on the one hand and, on the other, the person 
baptizing and the sponsors (compaternitas spiritualis); between the baptized per
son on the one hand and, on the other, the wife of a sponsor or of a person 
baptizing( paternitas spiritualis indirecta); between the parents of the baptized per
son on the one hand and, on the other, the wife of a sponsor or of a person bap
tizing (compaternitas spiritualis indirecta); and between the person baptized on 
the one hand and, on the other, the children of a sponsor or of a person bap-
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This impediment rests entirely on ecclesiastical law. It arises 
when valid baptism has been conferred. If a prudent doubt justi
fies the repetition of baptism, unless the sponsor was the same 
person in both instances, there is no spiritual relationship affect
ing the sponsor at either the doubtful baptism or the conditional 
baptism.133 This is true in regard to the sponsor at the doubtful 
baptism even before the conditional baptism occurs.134 This is 
true even if the doubt arose as to whether baptism was ever con
ferred or not; in this case, the sponsor at the conditional baptism 
would not incur spiritual relationship. Moreover, even should it 
later be learned definitely that a previous baptism had been either 
not conferred, invalidly conferred, or validly conferred, the same 
rule, according to the common view,135 is held to apply; no spon
sor incurs spiritual relationship unless he was the sponsor in both 
the doubtful baptism and the conditionally conferred baptism. 
This rule does not hold if there was no prudent reason for the 
conditional baptism; in that event spiritual relationship is con
tracted by the sponsor at the baptism concerning which no pru
dent doubt exists.130 There is a doubt of law whether the same 
rule should be applied to the case of the minister of baptism when 

tizing (fraternitas spiritualis). The impediment was considered arising between 
the same persons also when the relationship was based on the administration of 
the sacrament of confirmation. At the time of the Council of Trent there were 
possible twenty different types of spiritual relationship; this Council abolished 
the three types last mentioned above, as well as the prohibitory impediment 
arising from the fact that one had given catechetical instruction to another. There
after there remained only the spiritual relationship between the person baptizing, 
the person confirming, or the sponsors, on the one hand and, on the other, the 
person baptized (paternitas spiritualis) or the latter’s parents (compaternitas 
spiritualis). Cf. sess. XXIV de ref. matrim., c.2; Schroeder, Council of Trent, pp. 
185 f. Can. 70 of the Oriental Code specifies this impediment as binding the 
sponsors, but not the minister, and as extending to the parents of the baptized 
person, as well as to the latter himself. For the character of this impediment 
in the Oriental rites in the period preceding the promulgation of the Oriental 
Code, cf. Capello, ibid., no. 920; Wernz-Vidal, ibid., no. 392.

133 Cf. our commentary on can. 763, §§1,2.
i3< Cf. Cappello, ibid., no. 558; Coronata, op. cit., Ill, no. 421, p. 560.
185 Cf. Chelodi, op. cit., no. 106, De Smet, op. cit., no. 639; Vlaming, op. cit., 

no. 375; Wernz-Vidal, op. cit., no. 393. 13« Cf. Coronata, loc. cit.
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conditional baptism is conferred; 137 in view of this doubt the 
impediment cannot be insisted on in practice as to either the 
minister of the doubtful baptism or the minister of the condi
tional baptism, unless the minister of both is the same person.138 

The more common view holds that the impediment arises even 
when baptism is privately conferred.130 But, though it springs 
from even private baptism, it does not arise from the mere supply
ing of the ceremonies.140 On the other hand, it is contracted be
tween a heretical or a schismatic minister and the person he bap
tizes; 141 since heretics or schismatics who belong to a sect cannot 
be valid sponsors,142 it is doubtful whether as sponsors they can 
contract spiritual relationship with the baptized person.143 But 
an unbaptized minister does not contract spiritual relationship 
with the person baptized, even should the former subsequently 
himself receive baptism; it is even the common view that the 
secular authority cannot establish an impediment of spiritual 
relationship that would affect such an unbaptized minister, since 
the province of the secular authority does not extend to spiritual 
matters.144

A sponsor contracts spiritual relationship only when he is a 
valid sponsor,145 but he contracts it, and not the proxy, when he 
acts through the latter.140

The partial abrogation of the pre-Code impediment of spiritual
137 C£. Vermeersoh, Theologia moralis, III, no. 787, who holds that the same 

rule applies; contra Chelodi, loc. cit.; Vlaming, ibid., no. 376.
138 Cf. Cappello, loc. cit.; De Smet, loc. cit.; Wernz-Vidal, ibid., no. 395, note 

46.
13® Even before the Code this was the common view as to the relationship be

tween the minister of baptism and the person baptized; Vermeersch-Creusen 
(Epitome, II, no. 50) seem still to doubt whether the impediment affecting the 
sponsor arises from private baptism.

Cf. our commentary on can. 762, § 2; cf. Wernz-Vidal, ibid., n. 393, note 42; 
Chelodi, loc. cit.; Vlaming, ibid., no. 377; Gasparri, op. cit., no. 755; Cappello, 
ibid., no. 559; De Smet, loc. cit. 141 Cf. Gasparri, ibid., no. 756.

Cf. our commentary on can. 765, 20. 143 Cf. Gasparri, ibid., no. 757.
144 cf. Gasparri, ibid., nos. 762 f. Wernz-Vidal, ibid., no. 394, note 43; Coronata, 

ibid., no. 422. 145 Cf. our commentary on can. 765.
140 Cf. our commentary on can. 765, 50.
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relationship did not automatically validate pre-Code marriages 
affected by the impediment as repealed, but revalidation is needed 
in accordance with canons 1133“35-147

The quinquennial faculties of bishops in the United States 
authorize them to dispense from this impediment for just and 
reasonable causes. Since this is an impediment of minor rank,148 
a dispensation granted from it is valid even if the sole motivating 
reason is false.140 A dispensation from this impediment can also 
be granted in accordance with the norms of canons 1043-45.

The invalidity of a marriage affected by this impediment can 
be determined, if documentary evidence is available to prove it, 
in accordance with the summary process of canon 1990. Should 
documentary evidence be unavailable, since the impediment is 
a public one, the promoter of justice may challenge the validity 
of the marriage affected by it, presenting his case before a col
legiate tribunal in a formal trial.

1080. The impediment of adoption. They who are disquali
fied for marriage by the civil law because of legal relationship 
arising from adoption, under canon law are also restrained from 
validly contracting marriage.  In the Territories and States of 
the United States, only in Puerto Rico does the impediment exist 
and there it is invalidating as to marriage between the one adopt
ing and the one adopted, as long as either survives; between the 
surviving husband or the surviving wife of the one adopting and 
the person adopted as long as they live; between the surviving 
husband or the surviving wife of the person adopted and the one 
adopting him, as long as they live; between the person adopted 
and the descendants of the person adopting until the bond of 
adoption is dissolved.

100

151
The Holy See must be approached for a dispensation from this

147 Cf. Code Commission, June 3, 1918, no. 7 (AAS, X, 346; Bouscaren, op. cit., 
I, 500 f.). Cf. our commentary on can. 1138-41 as to the sanation of marriages 
in radice. 148 Cf. our commentary on can. 1042, §2.

140 Cf. our commentary on can. 1054. 160 Can. 1080.
181 Cf. Alford, op. cit., no. 163.
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impediment, since it becomes a canonical impediment in virtue 
of canon 1080. However, dispensation is also authorized accord
ing to the norms of canons 1043-45. The determination of the 
validity of a marriage affected by this impediment requires a 
formal judicial process, but the promoter of justice is authorized 
to challenge the validity of the marriage, since the impediment 
is a public one.

Scholion. Impediments peculiar to the secular law of the 
United States. These impediments affect only the unbaptized. 
They may be reduced to five principal categories: disparity of 
blood, disease, poverty, drunkenness, and criminality.

The impediment arising from racial difference is an invalidat
ing one. It does not derive from the English common law but is 
based on statutes of the respective States. It seems sound to admit 
that these statutes do not offend against the natural law, so far as 
unbaptized persons are concerned. They are a usurpation of au
thority, however, so far as baptized persons are concerned. Since 
the minister who officiates at marriages thus forbidden incurs 
serious penalties, it seems that a priest, though physically present, 
is actually unable to assist at the marriages of Catholics when this 
impediment exists. In such a case the Catholic parties would be 
justified in resorting to canon 1098 as a means by which they could 
contract marriage.152 Of course, even then they might themselves 
be subject to the penalties. An effort should be made to have them 
travel to a State in which no such impediment exists. But even 
then it is possible that because of the adoption of the Uniform 
Marriage Evasion Act by either the State of their domicile or the

1B2 Cf. our commentary on can. 1098.
On Oct. 28, 1948, the Supreme Court of California declared unconstitutional 

the respective statute of that State as an infringement of the “equal protection” 
clause of the Fourteenth Amendment of the Federal Constitution (cf. Perez v. 
Lippold, 198 P. (2d) 17). In the 1949 session of the Legislature of that State, the 
Assembly passed an act correcting the statute involved (Bill no. 451), but the 
measure died in the Senate. Doherty (Moral Problems of Interracial Marriage, 
The Catholic University of America Studies in Sacred Theology, 1949) holds these 
laws to be unjust even in the case of the unbaptized.
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State to which they travel, their marriage might be held invalid 
by either their home State or by both States.103 The impediment 
as stated in its widest terms invalidates marriages between a white 
person and a person who is not white; but it is so expressed in 
only a few States. In all States (more than half of the States of the 
Union) in which this impediment exists, it forbids marriage be
tween a white person and a Negro or a descendant of a Negro. In 
a less number of States, it forbids marriage with Asiatics. The 
States that do not impose this impediment are chiefly in the north 
and the east, but Illinois, Massachusetts, Vermont, and Wiscon
sin, which refrain from imposing such a restriction on their 
own citizens do impose it on those who come into the State for 
marriage while remaining citizens of a State which does have such 
a restriction; this, because of the Uniform Marriage Evasion Act 
effective in those States.104

Eugenic impediments are contrary to the natural law, even in 
regard to the unbaptized, since they deprive the afflicted person 
of all opportunity to contract marriage. It is admitted that such 
a person should be strongly advised not to contract marriage,153 * 155 
but it is another matter to invalidate his marriage or to punish 
him with serious penalties for contracting marriage. In the United 
States the diseases which are more commonly the object of con
cern to the secular legislator are venereal diseases and epilepsy, 
but tuberculosis is also named in the legislation of some States; 
in others the language of the statute refers in a general fashion 
to any contagious disease. In some States the impediment is an 
invalidating one; in others, it is only prohibitory; but even in the 
latter, in view of a required physical examination, it can be a 
complete preventive in the matter of marriage. Moreover, even 
in the case in which legislation does not expressly refer to a given 
disease, the courts of the State in many States will declare a mar-

153 Cf. Alford, op. cit., p. 298, note 8. 164 Cf. ibid., nos. 201-208.
1S5Cf. c.2. X, de coniugio leprosorum, IV, 8.
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riage invalid if the existence of the disease was fraudulently con
cealed by the person afflicted with it.100

An invalidating matrimonial impediment based on a man’s 
poverty is also contrary to the natural law, even when it affects 
only the unbaptized. The States in which such an impediment 
exists are few in number, and the impediment itself is only pro
hibitory, though its existence prevents the issuance of a license 
for marriage. It affects only those who are supported by the State, 
and in Pennsylvania it is imposed only on males, and exceptions 
are allowed with the approbation of proper authority. A priest 
assisting at a forbidden marriage of this kind is subject to punish
ment in most of the States in which the prohibition is found.107

In some States it is forbidden to issue a license to habitual 
drunkards, unless, in some States, the habitual drunkard is a 
woman who is older than forty-five years of age. Assistance at the 
marriage of a habitual drunkard is punished by the legislation of 
some States, and in others assistance at the marriage of a person 
actually under the influence of liquor or of drugs is similarly 
punished, and the issuance of a license to the latter is also for
bidden. In other States, either by statute or by judicial sentence, 
a declaration of nullity because of essential fraud is available if 
one party makes another drunk for the purpose of provoking 
matrimonial consent from him. So far as the impediment is only 
prohibitory, and such it is where it is found in the United States, 
it cannot be said to violate the natural law.108

In several Slates a divorced person is rendered disqualified for 
marriage; in some States this disqualification is limited to the 
marriage which the divorced person contemplates with the person 
with whom his adultery was the ground for the granting of the 
divorce. Moreover, it is often left to the courts to determine 
whether the disqualification is to be permanent or temporary and,

180 Cf. Alford, op. cit., nos. 209-13. 187 Cf. ibid., nos. 215-18.
i88 Cf. ibid,, nos. 219-22.
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if the latter, for what interval it is to be effective. According to the 
legislation of some States, the marriage of such a disqualified per
son is held to be invalid even if it is valid in the State to which the 
disqualified person traveled for the purpose of contracting mar
riage. In some States the disqualification comes to an end with 
the death of the injured spouse.159

In a few States pre-marital conviction for felony is cause for an 
action for divorce on the part of the innocent spouse; in nearly 
all the States a similar action is available on the ground of post- 
marital conviction for felony; in some States such a conviction 
automatically dissolves the marriage. Moreover, judicial prece
dent in New York and New Jersey makes available a suit for 
a declaration of the nullity of marriage on the ground of essential 
fraud, if conviction for felony or the fact that one is a habitual 
criminal was fraudulently concealed from the innocent party. 
In a few States a license may not be issued to habitual criminals; 
all persons involved in making possible such a marriage are sub
ject to penalty, including the minister who officiates, but the mar
riage is valid. If the woman is beyond the age of forty-five years, 
the license may be issued whether she is the habitual criminal or 
whether she wishes to marry a habitual criminal.100

chapter v

Matrimonial Consent

Canons 1081-1093

Division. The first canon of this chapter (can. 1081) specifies 
that marriage depends on matrimonial consent and defines in 
what matrimonial consent consists. Subsequent canons treat of the 
defects which may prevent matrimonial consent from producing

16fl Cf. ibid., nos. 225-28.
100 Cf. ibid., nos. 229-31. Conjugicide is a felony. Thus this crime enters indi

rectly into the matrimonial legislation of the States which regard felony as affect
ing marriage. 
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its effects. Ignorance is the subject of canon 1082; error, of canons 
1083-85; simulation, of canon 1086; and duress, of canon 1087. 
Canon 1088 requires the presence of the contracting parties and 
the oral expression of their consent; but canon 1089 permits mar
riage by proxy and specifies the formalities required for the valid 
action of a proxy. Canon 1090 permits the use of an interpreter. 
Canon 1091 requires a reasonable cause for the use of a proxy or 
an interpeter and the permission of the ordinary, if time per
mits. Canon 1092 sets forth norms governing conditional con
sent. Canon 1093 affirms the presumption that once matrimonial 
consent has been given it endures until it is evident that it has 
been revoked.

1081. The nature of matrimonial consent. 1. A marriage is 
made by the consent of the parties, i.e., lawfully manifested 
by persons qualified in law; this can be supplied by no human 
power.

2. Matrimonial consent is an act of the will by which each 
party surrenders and accepts a perpetual and exclusive bodily 
right to the end that acts may be performed which are as such 
adequate for the generation of offspring.1 It was not necessary for 
canon 1081, § 2, to make reference to the community of life in

1 Can. 1081, §§ 1, 2. A theory, called the copula theory, of which Hincmar of 
Reims (d.882) is commonly considered the originator, held that marriage, begun 
by the expression of consent, required the carnal relations of the spouses for its 
essential completion and held that the marriage is not a sacrament without it. 
Gratian and the school of Bologna adhered to this view. In accordance with it, 
a non-consummated marriage was held to be dissolved by a vow, by impotence, 
by an incurable disease, by captivity, by subsequent affinity or spiritual relation
ship, by adultery, and by a subsequent consummated marriage, but this last cause 
of dissolution was never recognized by Alexander III (1159-81), a member of that 
school, not even before he became pope. Peter Lombard (d. 1164) and the school 
of Paris held that carnal consummation is not an essential element of marriage 
and that a marriage, absolutely indissoluble, exists as a sacrament as soon as 
valid consent is lawfully given by qualified parties. As pope, Alexander III ad
hered to this view, without accepting the absolute indissolubility of a non-consum
mated marriage. Eventually the dissolubility of a non-consummated marriage 
was accepted as possible through solemn religious profession or a dispensation of 
the Roman Pontiff. And this is the doctrine today.
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volved in marriage, since this is an integral, though accidental, 
element of marriage, not pertaining to its essence.2 The essential 
requisites for marriage as stated by canon 1081 are but an assertion 
of those required by the natural law itself. The matrimonial con
sent is definitely specified as the efficient cause of the matrimonial 
contract and of the sacrament, when the parties are baptized.3

1082. Defects of the intellect: want of discretion. 1. In order 
that matrimonial consent may be present it is necessary that the 
contracting parties shall not be ignorant at least of the fact that 
marriage is a permanent state between a man and a woman for the 
purpose of bringing children into the world.

2. A lack of this knowledge is not presumed after the age of 
puberty.4

The more common view holds that greater discretion is neces
sary for the giving of matrimonial consent than for the commit
ting of a grave sin.5 But it is not necessary that the person giving 
the matrimonial consent should have expert knowledge of the 
nature of marriage, its properties, its rights, or its obligations; 
nor is it necessary that he should have exact knowledge of the 
technique of carnal relations, for it suffices that he have a vague 
knowledge that bodily cooperation is required for the birth of 
offspring and that he surrenders whatever right is necessary for 
that cooperation and accepts a similar right from the other party.

2 Cf. Gasparri, op. cit., no. 776. Mutual affection does not pertain to the essence 
of marriage. Cf. Coronata, op. cit., Ill, no. 433.

3 Even if God had provided for a union without matrimonial consent, the re
sulting union would not be marriage as established by God. Cf. Cappello, op. cit., 
no. 572; Wernz-Vidal, op. cit., no. 451, note 4.

4 Can. 1082, §§ 1, 2. Can. 72-77 of the Oriental Code correspond to can. 1081- 
86 without any significant change.

5 St. Thomas had already maintained that greater discretion is required for the 
assuming of an obligation binding in the future than for the committing of a grave 
sin. Cf. IV Libri sententiarum, IV, dist. XXVII, q.2, a. 2, ad 2.

The mere conceptual understanding of marriage as a state from which children 
are born does not suffice for matrimonial consent; such an understanding does 
not take into account the realistic state of marriage. A child of eight years could 
have the conceptual understanding of the state, but he would not realize its prac* 
deal implications.
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If on obtaining precise knowledge on the kind of requisite bodily 
union, a party would say that he would never have contracted 
marriage had he had this exact information, his statement can
not be allowed to affect the validity of the marriage, because he 
is uttering an interpretative intention, i.e., he is not describing 
the consent he actually gave but the consent he would not have 
given.0

Canon 88, § 3, states that those who habitually lack the use of 
reason are in the same case as infants; and canon 1982 requires 
the opinion of experts in trials in which deficient consent is al
leged to rest on insanity.7 In regard to marriage, however, there is 
a presumption that the parties were sane at the time of the mar
riage, and the burden of proof rests on him who alleges that they 
were not; subsequent insanity does not affect the validity of the 
consent already given. The experts may testify, in a given case, 
that the insanity, in a state of incubation, did exist prior to the 
marriage and in a degree sufficient to interfere with the operation 
of the intellect in giving matrimonial consent; in such a case, the 
fact that it clearly manifested itself only after the marriage does 
not sustain the validity of the marriage. In cases of schizophrenia 
or dementia praecox and of mental disorders in general, “when 
the disorder is of its nature perpetual and incurable, it is pre
sumed to continue at all times, for once insanity is proved, there 
is a presumption of its continuance until the contrary is proved. 
. . . Thus, when insanity is proved for the time before and after 
marriage, it is presumed to exist also during the interval.” 8

°Cf. Wernz-Vidal, ibid., no. 457; Cappello, ibid., nos. 582 (i°), 583. However, 
if a young girl thought that offspring is born as a result of kisses, and lacked 
even a confused and vague knowledge that some other sort of bodily union is re
quired, she could not be regarded as having given a valid matrimonial consent. Cf. 
Cappello, ibid., 582, 20, 30. Of course, in the external forum, the presumption 
would stand against such ignorance in a girl who had reached the age of puberty 
(i.e., twelve years of age; cf. can. 88, § 2).

7 Moreover can. 2201, § 2, provides that those who are habitually insane, even 
though they have occasional lucid intervals, or seem partially sane, are to be held 
incapable of committing a delict.

8 Tribunal of the Vicariate of Rome (undated); Bouscaren, op. cit., IV, 331.
3°3
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Drunkenness does not prevent the giving of matrimonial consent 
unless it is so complete as to make it impossible for the drunken 
person to understand the object of the matrimonial contract 
within the limits just outlined above. This impossibility is a 
presumption of fact with regard to persons in a stupor or in a 
delirious or somnambulistic state, as well as with regard to those 
who have been deaf, dumb, and blind from a period antedating 
that when they would have ordinarily acquired the use of rea
son.

1083. Defects of the intellect: error of fact. 1. An error of 
person renders a marriage invalid.

2. An error regarding the quality of a person, even though the 
contract is based on it, invalidates a marriage only:

10 if the error as to the quality amounts to an error of person;
20 if a free person contracts marriage with a person whom 

he believes to be free, but who is a slave in strictly styled servile 
bondage.9

Error is a false judgment. It differs from ignorance, which pre
scinds from judgment. Error is substantial if it goes to the heart 
of the subject matter of the contract; otherwise it is accidental. 
Just as ignorance of the true essential nature of the matrimonial 
relation would invalidate a marriage, so would a false judgment 
in regard to it; but such a false judgment is not presumed in one 
who has reached the age of puberty.10

Error of person exists when the person a man married is not 
the person he thought he was marrying when he gave matrimonial 
consent; but it does not exist when the mistake concerns merely 
the name of the person, e.g., when the latter has given a false name

On the unreliability of “lucid intervals,” cf. also Gasparri, op. cit., no. 785. Partial 
insanity affecting matters not connected with the matrimonial contract does 
not affect the validity of the matrimonial consent; but there are experts who 
reject the notion of partial insanity. Cf. Cappello, ibid., no. 579, 20.

b Can. 1083, §§ 1, 2. The invalidating effect of error as indicated in this canon in 
§ 2, 2°, arises from ecclesiastical law; that of error as noted in the other portions 
of this canon, from the natural divine law.

10 Cf. our commentary on can. 1082, § 2.
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during the period of courtship. An error of person renders the 
matrimonial consent invalid, but not an error concerning the 
characteristics, qualities, or virtues of a person, unless they are 
such in the mind of the contracting party as to identify them with 
the person so as to single the latter out from all other persons, or 
unless it is the quality of liberty thought to exist in a slave. Since 
the qualities of wealth, nobility, virginity, health, are all general 
and not individuating, an error concerning them does not in
validate matrimonial consent. Indeed, if a woman said she was 
the daughter of the reigning king and a man married her believing 
that she was, there would be no error amounting to an error of 
person, for then he intended to marry the woman he did marry. 
The error would invalidate his consent only if he was not other
wise acquainted with the woman present, but, in giving consent, 
thought she was the daughter of the king for marriage with whom, 
absent and unknown to him, he had made previous arrange
ments. The existence of such an error is, therefore, largely re
stricted to cases in which marriage takes place by proxy or after 
preliminary arrangements have been made through letters or 
professional matchmakers.11 The invalidating effect of an error 
does not depend on the inculpability of the person in error or 
on the opportunity he had for correcting it; its existence suffices 
to render the marriage invalid.12

11 Cf. Wernz-Vidal, ibid., no. 465, note 3; Coronata, op. cit., Ill, no. 449, p. 604.
12 cf. Wernz-Vidal, ibid., no. 467; Gasparri, op. cit., no. 791; Cappello, ibid.,

nos. 583 (4°)» 5®4- 13 Can. 1084.
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1084. Defects of the intellect: error of law. A simple error 
regarding the unity or the indissolubility or the sacramental 
dignity of marriage, even though it be the motivating reason for 
making the contract, does not invalidate matrimonial consent.18

An error in these matters can coexist with a correct judgment 
regarding the subject matter of matrimonial consent. It is called 
a simple error in this canon to indicate that the lack of invalidat
ing effect is predicated of an error that remains in the intellect 
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and is not accompanied by an act of the will excluding the unity, 
the indissolubility, or the sacramental dignity of marriage. In the 
absence of such an act of the will, the general intention of con
tracting marriage as it was instituted by God prevails over the 
error and absorbs the latter. This is true even if the party in error 
would have answered, on being questioned, that he intended to 
exclude any of the properties of marriage as specified in canon 
1084. Since he was not questioned, he did not by an act of the will 
exclude them; consequently he remained in simple error regard
ing them and, though he would not have given a valid consent had 
he not been in error (i.e., his error actually played the part of the 
motivating reason for the contract, dedit causam contractui), his 
consent was nevertheless valid. Could he prove that an act of the 
will excluding the properties of marriage had accompanied the 
simple error, he would also prove that the consent was invalid.14

14 Cf. Gasparri, ibid., no. 807; Wernz-Vidal, ibid., no. 492; De Smet, ibid., no. 
529; Chelodi, op. cit., no. 113. 15 Can. 1085.
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1085. Knowledge of invalidity. The knowledge or the proba
ble suspicion of the invalidity of the marriage does not necessarily 
exclude matrimonial consent.15

The rule of this canon is true whether the marriage to which 
consent is given is objectively valid or invalid; it is, therefore, 
true whether the knowledge or the probable suspicion is justified 
or not, and, if not justified, whether the error results from a mis
take regarding the law (e.g., because it is thought that collateral 
consanguinity in the fourth degree invalidates marriage) or re
garding a fact (e.g., because it is erroneously thought that col
lateral consanguinity exists in the third degree). Since the parties 
are presumed to wish to contract marriage if they are able to do so, 
their mistaken view about its validity does not invalidate the 
otherwise valid marriage. Even if there is no mistake, i.e., even if 
the marriage is invalid because of some impediment, even an im
pediment of the divine law, or because of the lack of form, the 
consent is, indeed, inefficacious, but it is not invalid as consent.



MATRIMONY can. 1085

Of course, in the usual case there will be ground for doubting 
the validity of the consent in the case of one who had even a 
probable suspicion that his marriage was invalid, but there is no 
presumption of its invalidity. Each case needs investigation on its 
merits; the character of the persons and the circumstances attend
ing the giving of the consent are elements that may assist in ar
riving at a conclusion as to the validity of the consent. If it appears 
that the person involved wished to contract marriage as far as he 
was able, or that, at the time of the marriage, he forgot about his 
knowledge or probable suspicion of its invalidity, or had then 
only a vague recollection of his previous knowledge or probable 
suspicion, one should conclude that his consent was a valid one, 
even though the marriage was in fact invalid because of some 
factor that was independent of his consent.10

Scholion. Secular law regarding defects of the intellect in 
matrimonial consent. Antecedent or concomitant insanity ren
dered a marriage void without judicial declaration under the 
English common law, but in only two States is this true, though 
in all the States this ground is sufficient for a judicial declaration 
of nullity. Moreover, in many States insanity that follows mar
riage is cause for divorce. Declarations of nullity are also made 
available by judicial action in most of the statutes providing for 
similar action in the case of antecedent or subsequent insanity. 
In a few States the marriage of imbeciles is not invalid if the 
woman is older than forty-five years; in two others, if the im
becile previously submits to a surgical operation of sterilization. 
The officiating minister at these invalid marriages and the official 
issuing the license for them are subject to grave penalties; and in 
some States, so is the party to the marriage whose mind is not 
affected.17

Error of person invalidates marriage also under the secular law, 
but only in Louisiana is this explicitly stated.18 But many States

10 Cf. Gasparri, ibid., no. 812; Chelodi, ibid., no. 114; Wernz-Vidal, ibid., 
no. 493. 17 Cf. Alford, op. cit., nos. 199 f.

18 Civil Code, §§91, 110, 111.
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inflict specific penalties on those who for the purpose of marriage 
represent themselves to be other persons. Error as to quality is 
generally adjudged in cases involving fraud. To establish fraud 
it is necessary to prove five elements in the act of deception: the 
intention to deceive, the ignorance of the party deceived of this 
intent, actual deception, deception as to a material fact (one in
ducing the deceived person to enter the contract), and injury 
resulting from the deception. In regard to the misrepresentation 
of the material fact which fraudulently induced a person to con
tract marriage, the rule of the English common law, derived from 
canon law, did not differ from that stated in canon 1083, § 2, 1 °, 
i.e., it was necessary that the quality about which the person was 
deceived should be an individuating one. But this rule is not 
accepted in the United States. In this country, moreover, there 
are two views, one called the Massachusetts rule and the other 
the New York rule. The former is followed in more States than 
the latter and, though it is stricter than the latter, it extends the 
rule of the English common law to fraudulently induced errors 
which result in making married life repugnant and intolerable 
according to ordinary human sentiments. Thus it would hold 
a marriage to be invalid if the woman fraudulently concealed the 
fact that, at the time of the marriage, she was pregnant as a re
sult of relations with another man; so also if one of the parties 
fraudulently concealed that he was afflicted with a venereal dis
ease or if one of the parties had the intention of excluding all 
right to carnal relations and of leaving the other party immedi
ately after the marriage (the error of the other party constitutes 
the ground for the declaration of the nullity of the marriage, not 
the exclusion of the properties of marriage). But according to this 
rule a marriage is not invalid because of a fraudulently induced 
error regarding the wealth, the health (exclusive of venereal dis
ease), or the premarital chastity of the other party. The scope of 
the Massachusetts rule does not seem to be in conflict with the
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natural law; thus, so far as the marriages of unbaptized persons are 
concerned, its invalidating effect seems operative.

The New York rule is of rather recent origin and has found 
acceptance in only a relatively small number of States. According 
to this rule it suffices to justify a declaration of nullity that the 
deceived person, in the absence of the fraudulently induced error, 
would not have contracted marriage, provided, however, that on 
learning the truth, the deceived person abandoned the other. 
This rule really gives a rescissory effect to the action of the party 
in abandoning the other on learning that he was deceived. This 
conclusion seems justified because the consent given at the time 
of the marriage was a real consent that cannot be nullified by a 
subsequent interpretation of what would have happened had the 
truth been known.

The application of both rules is made by the courts inasmuch 
as statutes (they exist in about half of the States) merely declare, 
without further specification, that a marriage contracted under 
the influence of fraud can be declared invalid.

The action for a declaration of nullity on this ground is avail
able only to the injured party; it must be initiated within the time 
specified in the statutes and it is lost if the injured party, after 
learning the truth, heals the marriage by voluntary marital rela
tions. Though in some States it is stated that a divorce is granted 
because of fraudulently induced error, this divorce is, in many 
instances at least, the equivalent of a declaration of nullity ex
cept as to the effect on the legitimacy of children.10

1086. Defects of the will: simulation. 1. The internal consent 
of the mind is always presumed to be in conformity with the 
words or signs used in the contracting of marriage.

2. But if either party or both parties by a positive act of the 
will should exclude marriage itself, or all right to the conjugal act, 
or any essential property of marriage, he contracts invalidly.20

19 Cf. Alford, ibid., nos. 187-89.  Can. 1086, §§ 1, a.20
809
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If the internal consent is not in conformity with the words or 
signs used, there exists the simulation of marriage, unless it is 
readily apparent that the words and signs are not seriously meant 
(for then they would be employed jocosely). Lack of internal 
conformity with the external act may be caused in the following 
ways: by a positive contrary act of the will; by a condition that 
excludes an essential property of marriage; by a pact between the 
parties excluding marriage itself or any of its essential properties. 
The simulation is total if marriage itself is excluded; so, too, if 
all right to the conjugal act is excluded. Otherwise the simulation 
is partial. Total simulation excluding marriage itself is described 
as simulation with the intention of not contracting (simzdatio 
cum animo non contrahendi). Total simulation excluding all 
right to the conjugal act and partial simulation excluding any es
sential property of marriage, if the very obligation is excluded, is 
described as simulation with the intention of not accepting the 
obligation (simulatio cum animo sese non obligandi)} if the ob
ligation is accepted without the intention of fulfilling it, the sim
ulation is described as simulation with the intention of not 
fulfilling the obligation (simulatio cum animo non implendi). In 
only the last of these types is simulation compatible with a valid 
matrimonial consent, and not even in that type when it is the 
obligation of observing the indissolubility of marriage that the 
party proposes not to fulfill.21

The ancient practice of the Rota required that the exclusion 
of any of the so-called bona of the marriage (i.e., the benefits pro
tected by the three essential properties) invalidated consent only 
when it was reduced to a pact, but the modern practice regards as 
the equivalent of this the positive will of one of or both of the 
parties to exclude these, provided that this intent enters effica
ciously into the giving of the consent.22

In the case of the exclusion of the right to conjugal relations or

21 Cf. Gasparri, ibid., no. 814; Wernz-Vidal, ibid., no. 460 IF.; Chclodi, ibid., 
nos. 115-17. 22 Cf. Chelodi, ibid., no. 116.
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of the exclusive right to such relations, the one challenging the 
validity of a marriage must prove that the simulation was simula
tion in the strict sense and not merely in the improper sense, i.e., 
that it was not merely the intention to violate obligations actually 
assumed, for the latter intention, even if proved, does not in these 
cases invalidate the consent by which the obligations were as
sumed.

In judging whether true simulation has entered into the mar
riage contract, one must attend to the confession of the one who 
was guilty of the simulation. Even if he denied the simulation, it 
remains possible to prove the simulation, especially if it was based 
on a pact or on an expressed condition. His admission that he was 
guilty, or was about to be guilty, of simulation has greater weight 
if it was made at a time when the question of challenging the 
validity of the marriage had not yet been raised (tempore non 
suspecto). Moreover, in addition to the full proof, or perhaps 
as a component element of it, there is required the establish
ment of a proportionate motive for the simulation, i.e., a reason 
adequate to the contradictory act of a person who would pretend 
to contract marriage when he had no intention of doing so or, at 
least, no intention of assuming its essential obligations. Without 
the establishment of such a motive, simulation is not credible, 
especially in view of the presumption defended in canon 1086, 
§ 1. Surrounding circumstances must also be weighed, as well as 
corroboration by witnesses and documents.

Should it be impossible to prove simulation when it actually 
existed, there would arise a conflict between the external and the 
internal forum. This conflict the person guilty of simulation 
should resolve by giving the consent which had been withheld. 
Indeed, in the abstract, the injustice of which he was guilty in 
deceiving the other party should be repaired by the giving of 
true consent.23

23 Even if, in the concrete, the obligation to give true consent cannot be urged, 
there remains the obligation of restitution for the injury caused by the deception.
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In regard to conjugal relations, even the temporary exclusion 
of the right of the other party invalidates the consent. However, 
when the exclusion is temporary, the invalidity of the consent 
is more difficult of proof than when the exclusion denies the 
right altogether. This is owing to the fact that there is a strong 
presumption that he who excludes the right for a time intends to 
assume the obligation but to abuse it for a time.24 25 Continuous 
adultery commencing immediately after marriage even when com
mitted with a party with whom the spouse had sinned prior to 
marriage does not in itself prove that this spouse, by a positive 
act of the will entering into his consent, refused to accept the 
obligation of fidelity to his spouse. It must be proved that such a 
positive act of refusal existed and not merely the intention of 
not living up to the obligation assumed.

Even when both parties are baptized, it seems probable that the grave sin com
mitted by the withholding of valid consent is not a sacrilege, but rather the 
profanation of a sacred ceremony. The reason for this conclusion is that, though 
it is called the simulation of consent, it is not the simulation of a sacrament, but 
rather the dissimulation of a sacrament, since true consent, which is the matter 
and form of the sacrament of matrimony, is lacking when it is thus withheld.

24 Even the perpetual exclusion of offspring amounts to only partial simulation 
if the exclusion does not affect the conjugal right in itself but only the yielding 
of it in a manner that is adapted to the generation of offspring. But marriage is 
invalid if radical right to intercourse, not merely its use, is limited to sterile 
periods; Pius XII, allocution, Oct. 29, 1951 (Bouscaren, op. cit., Ill, 440). Cf. our 
commentary on can. 1013.

25 It would be most difficult to prove that one excluded the reception of the 
sacrament of marriage while intending to make a valid contract of marriage. If 
it could be proved, however, it would have to be held that the resulting marriage 
of baptized persons was invalid, but only if the proof established the consent 
was given only on condition that the marriage was not a sacrament. Cf. Chelodi, 
ibid., no. 116; Coronata, op. cit., Ill, no. 465, p. 627.

As to indissolubility, however, the intention of obtaining a 
divorce cannot exist along with the essential elements of marriage. 
Therefore, one cannot accept the obligation of a permanent union 
while intending not to hold it as permanent. Any positive act of 
exclusion of the permanence of the union, therefore, causes the 
consent to be invalid.23

In the secular law of the States of the United States, simulated 
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consent resulting from a mutual pact is not admitted as a ground 
for a declaration of nullity. If it is the act of only one party, there 
is available an action for a declaration of nullity on the ground of 
essential fraud. If it can be established that the ceremony was not 
seriously intended but was jocosely performed, there is also avail
able an action for a declaration of nullity.20

1087. defects of the will: duress. 1. That marriage is also in
valid which has been contracted under the influence of actual 
coercion or grave intimidation unjustly induced from without, 
to free oneself from which one is compelled to choose marriage.

2. No other kind of intimidation, even though it is the sole 
motivating reason for the contract, carries with it the invalidity of 
the marriage.27

Physical or absolute coercion is that which cannot be resisted; 
moral coercion can be resisted but due to the terror it produces 
it causes the consent of the person thus intimidated to be incom
pletely voluntary (secundum quid inv olunt ar ium). If moral coer
cion suspends the use of reason entirely it amounts to physical 
coercion. But only moral coercion is involved, in the absence of an 
act of physical violence, in the case in which the one threatening 
is only prepared, though able, to inflict physical violence.28

The dread resulting from moral coercion is serious or grave in 
the sense of canon 1087, when the threatened evil is apprehended 
by the person affected as serious and as impending, even though 
it would not be so apprehended by a person of the other sex or 
even by an average person of the same sex. It suffices that the 
threatened evil be apprehended as impending, even as impending 
over members of one’s family or one’s household. Excessive and 
prolonged indignation on the part of one’s parents, accompanied

20 Cf. Alford, ibid., no. 190. 27 Can. 1087, §§ 1, 2.
28 The resulting terror generally prevents the imputability of a delict against 

an ecclesiastical law but only diminishes it in the case of a delict which is in
trinsically evil, involves contempt for the faith or for ecclesiastical authority, or 
threatens harm to souls. Cf. can. 2205, §§ 2, 3. Acts, other than the contract of 
marriage, entered into because of such terror, are only subject to rescission in 
accordance with the norms of can. 1684-89; cf. can. 103, § 2.
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by annoying importunities, can be such an evil, even in the ab
sence of parental threats of physical punishment or of loss of in
heritance or of ejectment from the parental dwelling. So can the 
imperious command of an overbearing father. Outside such cases, 
however, reverential fear is either internal to oneself or, if result
ing from a free external agent, is not grave.

In any case in which the dread proceeds from within, it is not 
made the subject of positive ecclesiastical legislation; and it is 
considered to proceed from within so long as it is not freely in
flicted by one man on another, e.g., even if caused by the forces of 
nature, by concern for one’s reputation, or by the desire to avoid 
sin or to avoid death.

But even dread induced by a freely acting agent can be the re
sult of a just action on the latter’s part, and it is such if the latter 
is morally justified in making the threat he did in the manner he 
did, e.g., a threat of denouncing a seducer to the secular authori
ties.

The defect of will resulting from physical or moral coercion 
invalidates matrimonial consent in virtue of the divine natural 
law itself if it cannot be resisted or if it is sufficient to deprive the 
intimidated person of the use of reason. If it is not sufficient to 
do this, it is uncertain whether its invalidating effect derives from 
the divine natural law or only from the ecclesiastical law.20 Be-

20 There are many important authors on both sides of the question. Gasparri 
(ibid., no. 841) holds that the invalidating effect derives only from the ecclesiasti
cal law; contra Cappello (ibid., no. 609), with whom can be cited St. Thomas, 
Summa theol., Suppl., q.47 a. 3.

Prior to the Code, the ecclesiastical law regarded the defect of will specified in 
can. 1087 as an impediment in the strict sense. The first evidences of this impedi
ment appeared in particular legislation of the sixth century; its universal applica
tion was first clearly asserted by Urban II (1088-99); c^- c- U C. XXXI, q.2. In the 
Decretals, though there is no special title given to this impediment, it is never
theless clearly defined in them; cf. cc.6, 14, 15, 28, X, de sponsalibus et matri
moniis, IV, 1. The Council of Trent separated from this impediment subject 
matter of a new impediment, the impediment of abduction; cf. Sess. XXIV, de ref. 
matrim., c.6; Schroeder, Council of Trent, pp. 187 f. The same Council also issued 
a special decree to protect the freedom of matrimonial consent from the excesses
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cause of this doubt of law the Church will not grant a dispensation 
from the effect of such intimidation or a sanation of a marriage af
fected by it. But, for the same reason, the marriage of two infidels, 
if the consent of one was affected by grave fear, must be held in 
practice to be valid, since unbaptized persons are not bound by 
purely ecclesiastical laws. If one of the parties is baptized and is 
intimidated in the manner forbidden, the marriage is invalid; * 30 31 
indeed, Cappello holds that this is true even if it is the unbap
tized party who is intimidated.81

of the temporal lords and the secular authority. Cf. Sess. XXIV, de ref. matrim., c.9; 
Schroeder, Council of Trent, p. 189.

30 Cf. Wcrnz-Vidal, ibid., no. 501, note 29; Cappello, ibid. no. 610.
31 Contra, Gasparri, op. cit., no. 842.
32 Cf. Gasparri, ibid., no. 851; Wcrnz-Vidal, ibid., no. 499, note 18.
33 Cf. Coronata, op. cit., Ill, no. 478, p. 639.
34 Cf. Gasparri, ibid., no. 857; Cappello, ibid., no. 606; Chelodi, ibid., no. 119. 

Can. 78, § 1, of the Oriental Code has reverted to language that makes this opinion

Canon 1087, by its terminology, seems to have settled several 
questions which were the subject of controversy: whether fear 
that is not grave invalidates a marriage if it is the sole motivating 
reason for the contract (si dedit causam contractui); whether fear 
invalidates marriage when it it induced by a threat that is unjust 
only as to the manner in which it is made; and whether fear in
validates a marriage even if the threat was not made to extort 
matrimonial consent. As to the first, the common view now holds 
that fear that is not grave, even if it is the sole motivating reason 
for the contract, does not invalidate the marriage.32 As to the 
second, the more common view holds that the marriage is in
validated even if the injustice of the threat derives solely from the 
manner in which it was made (“ob metum gravem . . . iniuste 
incussum”).33 As to the third, it seems almost certain that it is 
now only necessary that marriage be chosen as the only alternative 
to the threatened evil, whether or not the person threatening the 
evil intended to extort matrimonial consent by his threat (“a quo 
[scii, metu] ut quis se liberet, eligere cogatur matrimonium”).34
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As to the threat of suicide made by one of the parties, or by a 
parent, the more common view holds that in itself this is not suf
ficient to invalidate a marriage. If, however, this threat involves 
not only the evil of death for the one making it but also for the 
party intimidated the evil of bitter mental anguish or even of loss 
of reputation, then it can instil the grave dread specified by canon 
1087, and if the latter consents to marriage as the sole means avail
able to extricate himself from this unjustly threatened grave evil, 
the marriage should be regarded as invalid.35

inapplicable in the case of marriages of members of the Oriental rite, for the type 
of fear it postulates for the invalidity of the marriage is that which is imposed “ad 
extorquendum consensum” It is immaterial that the threat is made by a third 
party without the knowledge of the party to the contract who is not intimidated 
or that marriage with no special person is the object of the threat. Cf. Coronata, 
ibid., no. 479, p. 643. 35 Cf. Coronata, ibid., no. 474.

36 Cf. Coronata, ibid., no. 475, p. 637. Since a person is still under the influence 
of the unjustly induced threat, it seems that he could not waive the protection 
given him in canon 1087 so as t0 make his marriage valid in spite of the coercion; 
Gasparri (ibid., no. 835) thinks that this is possible, though not to be presumed 
as having occurred in any given case; contra Coronata, ibid., no. 478, p. 640. As 
long as the intimidation remains, the invalidity of the marriage is not prevented, 
for a similar reason, even if the intimidated party takes a confirmatory oath that 
he wishes to give consent to the marriage. Cf. c.2, X, de eo, qui duxit in matri
monium, quam polluit per adulterium, IV, 7.

37 Cf. Wernz-Vidal, ibid., no. 507. The penalties imposed by the Council of 
Trent (sess. XXIV, de ref. matrim., c.9; Schroeder, Council of Trent, p. 189) on 
temporal lords and secular magistrates are not found in the Code.

It is not always easy, in investigating the validity of a marriage, 
to determine whether the grave fear persisted up to the moment 
when matrimonial consent was given; but this may be presumed 
to be so if the cause of the fear persisted up to that moment or, at 
least, its immediate effect, with the result that the mind of the in
timidated one is still in panic.* 36

He who unjusdy forces another to give matrimonial consent 
is bound to make compensation for the injustice; if he is a party 
to the marriage and the intimidated party wishes to validate the 
marriage, he is obliged to this validation if it is the only way in 
which the injustice can be repaired.37
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If the coercion was occult the marriage may be validated, when 
the intimidation has come to an end, by a private renewal of 
matrimonial consent by both parties; if it was entirely internal, 
by the intimidated party who may accomplish this by the tacii 
consent involved in peaceful cohabitation, provided he is aware 
of the invalidity of the consent he gave while intimidated. If the 
coercion can be established by two witnesses, validation requires 
the renewal of the consent by both parties in the juridical form.38

When a marriage is invalid because of unjust intimidation 
either of the spouses may, without limitation as to time, challenge 
its validity, provided that he was not, even through cooperation, 
the person guilty of the intimidation.30 A formal judicial process 
is always necessary to arrive at a declaration regarding the exist
ence of invalidating intimidation. The aversion to the marriage 
or to marriage on the part of the intimidated party must be estab
lished as well as the fact of coercion. The confession of the party 
intimidated is of prime importance, for only he has actually ex
perienced the fear resulting from the intimidation. Of great value 
are his statements made when he did not anticipate that the 
validity of the marriage would be challenged {tempore non sus
pecto). The statement of the party inducing the intimidation 
should not be ignored. The testimony of witnesses is more valu
able in the measure in which they had more or less frequent con
tact with the intimidated person. Of course, their testimony is 
necessarily limited to the external signs of intimidation, among 
which, e.g., should be counted physical ailments resulting from 
it. If it is a woman that has been intimidated, a strong case for 
the invalidity of the marriage is made out if witnesses establish

38 Cf. our commentary on can. 1136.
30 Wcrnz-Vidal (ibid., no. 506) deny him this right if he continued cohabitation 

after knowing of the invalidity of the marriage. This conclusion they derive from 
c.21, X, de sponsalibus et matrimoniis, IV, 1; Coronata (ibid., no. 484, note 5) 
doubts whether this decretal can be acknowledged as effective after the Code. If 
the invalidity becomes public, the promoter of justice can challenge the marriage 
to remove scandal, if validation is impossible; cf. S. C. de Sacramentis, instr. 
Provida Mater Ecclesia, Aug. 15, 1936, art. 39 (AAS, XXVIII, 322).
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that she cried and complained before, during, and after the mar
riage. But the source of the intimidation causing these complaints 
must be established as coming from without, unjustly induced by 
a free agent; and it must also be shown that the woman sought 
marriage as the only escape available to extricate herself from 
the intimidation.

The secular law in the United States differs little from the law 
of canon 1087, deriving as it does from the English common law 
under which physical or moral coercion invalidates marriage. 
This invalidating effect derives in some States from express stat
utes; in other States, from judicial decisions. In a few States a 
marriage affected by coercion can be challenged by a petition for 
either a declaration of nullity or for divorce; in two other States 
the challenge is made by a petition for divorce which is, however, 
the equivalent of a declaration of nullity, except that the children 
are considered legitimate. Except in a few States, a judicial process 
is required to establish the invalidity of the marriage. But if the 
parties cohabit for a notable time after the cessation of the in
timidation, the consent is held to be validated. Under the secular 
law, as under canon law, only grave fear invalidates marriage; 
once the rule followed was that fear justifying the rescission of an 
ordinary contract made the contract of marriage invalid, but now 
each case is investigated on its own merits. In some States, grave 
fear invalidates marriage even if induced by one who is not a 
party to the marriage; in other States, it invalidates marriage only 
if induced by the other party to the marriage. Moreover, the States 
require that, to invalidate marriage, fear must be induced for the 
purpose of extorting matrimonial consent and it must enter into 
the very contract of marriage. Finally, only that fear invalidates 
marriage which is unjustly induced. But if an innocent man is 
threatened with court action for alleged seduction, his marriage 
is regarded in some States as valid because he had the alternative 
of defending himself in the court action and of proving his in
nocence; if, however, unjust threats were involved in such a 
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case, the marriage would be held invalid. In many States, a man 
so accused can escape penalty if he supports or marries the se
duced woman; in so far as he chooses the latter, his marriage is 
held by the secular courts to be valid. This would seem to be the 
right conclusion also under canon 1087. Severe penalties exist in 
practically all the States for the punishment of those who abduct 
a woman, especially if they attempt to compel her to enter mar
riage with them or with others.40

40 Cf. Alford, ibid., nos. 174-78.
41 Can. 1088, §§ 1, 2. Even prior to the Code the more common view held that 

it was unlawful for those who can speak to express matrimonial consent otherwise 
than by words. The pre-Code law permitted the reading of a letter written by an 
absent party or the receiving of the report of a messenger, provided this was 
done in the presence of the other party, the pastor, and witnesses; it was not 
necessary to inform the absent party of the consent given by the other party, for 
the marriage was valid as soon as this consent was given. Cf. S. R. R. Nullitatis 
matrimonii, Jan. 19, 1910, coram R. P. D. Gustavo Persiani; Decisiones, II (1910), 
19; (AAS, II, 297 f.); Chelodi, ibid., no. 121; Cappello, ibid., no. 618.

The Code Commission has given a definite response that baptized non-Catholics 
are bound by the norm of can. 1088, § 1; resp. June 30, 1949 (AAS, XLI, 427). 
The same rule is found in can. 79 of the Oriental Code.

3»9

1088. Oral consent in each other’s presence. 1. To contract 
marriage validly it is necessary that the parties be present to each 
other either in person or by proxy.

2. The spouses shall express their matrimonial consent in 
words; and, if they can speak, it is not lawful for them to employ 
equivalent signs.41

It is physical, not moral, presence that, according to the com
mon view, is required by § 1 of this canon, except in the case of 
marriage by proxy. Moral presence could be verified even though 
the parties were physically absent. Moral presence is that which 
is constituted by letter, messenger, telephone, telegraph, or radio. 
But, according to the common view, this does not suffice even in 
an emergency. Baptized persons are bound by this norm even 
though, as non-Catholics, they are not bound by the Catholic 
form of marriage.

The words expressing consent must signify that it is given as of
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the present, not as of the future.42 They who are deprived even 
temporarily of the power of speech may use equivalent signs, e.g., 
a nod of the head in response to the question of the competent 
priest.43 In the case of those who are not bound to the Catholic 
form of marriage, if they cannot speak, they may use other equiv
alent signs, even the voluntary offering of a finger on the part of 
the woman in order that the man may place the ring on it.44 
The unbaptized, in the manifestation of their consent, are not 
bound by the norms of canon 1088; but they are bound by the 
provisions of the secular law. If the secular law requires no specific 
formalities for the manifestation of consent, any adequate signs 
used by them suffice. If the secular law imposes certain formalities 
for only the lawful manifestation of consent, the consent given 
without the observance of those formalities is valid.

42 Cf. Gasparri, ibid., no. 866.
48 Cf. Cappello, ibid., no. 617; Vlaming, ibid., no. 515.
44 Cf. Chelodi, ibid., no 121; Gasparri, ibid., no. 869.
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1089. Marriage by proxy. 1. Without prejudice to diocesan 
statutes containing further regulations, in order that a marriage 
by proxy may be validly contracted, there is required a special 
mandate for the contracting of marriage with a specific person, 
signed by the person giving the mandate and either by the pastor 
or the ordinary of the place in which the mandate is given, or 
by a priest delegated by either of these, or at least by two wit
nesses.

2. If the principal does not know how to write, this shall be 
noted in the mandate and another witness shall be added and the 
latter shall also sign the commission; otherwise the mandate is 
invalid.

3. If, before the proxy shall have made the contract in the name 
of the principal, the latter shall have revoked the mandate or shall 
have become insane, the marriage is invalid, even in the case in 
which either the proxy or the other contracting party was unaware 
of the event.
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4. That the marriage may be valid the proxy must perform his 
function in person.40

The employment of a proxy in the contracting of marriage is 
not contrary to any requirement of the divine natural or the di
vine positive law. On the other hand, it is not favored by eccle
siastical law.

As to the qualifications of the proxy, the Code makes no speci
fications. Nevertheless it is proper that he should be a trustworthy 
Catholic adult in good standing in the Church and of the same 
sex as the principal he represents.40 The person of the proxy must 
be identified in the mandate beyond all doubt, and he must be 
given a specific commission to contract marriage with a specific 
person. The mandate must be signed by hand with the name and 
surname of the principal. If the local ordinary signs as witness, 
he need not sign his surname. A religious who signs as pastor may 
use his name in religion. But the signatures of these witnesses, as 
well as of other witnesses, must be written by hand.

The pastor who is warranted in signing as official witness is the 
pastor of the parish in which the principal signs the mandate.47 
The vicar general is also authorized to sign the mandate as official 
witness, but both he and the bishop are restricted in the use of 
this authorization to the diocese in which they enjoy ordinary

40 Can. 1089, §§ 1-4. Moreover, the person giving the mandate must give it 
in person. Cf. Code Commission, May 31, 1948 (The Jurist, VIII [1948], 470). 
This rule (found in AAS, XL, 302) has been incorporated in can. 81, §4 of the 
Oriental Code. The remainder of can. 81 is in harmony with can. 1089. However, 
can. 80 of the Oriental Code forbids marriage by proxy unless for a serious 
reason the ordinary grants permission for it in a particular case. Can. 82 refers to 
the necessity, for the validity of a proxy marriage, that the contractual formalities 
be observed and requires the parties to comply with the liturgical law when, in 
each other’s presence, they have an opportunity of doing so.

40 Cf. Cappello, op. cit., no. 619; Coronata, op. cit., Ill, no. 489. After sentence, 
it would seem that the function of proxy would be invalidly exercised by excom
municated persons, the legally infamous, and those to whom legitimate acts are 
forbidden; cf. can. 2294 (§ 1), 2265 (§ 1, 20), 765 (20). Even before sentence, it 
would seem gravely unlawful to employ as proxy a non-Catholic or anyone whose 
reputation has been lost. Cf. can. 766, 20.

47 Cf. Coronata, ibid., no. 490, p. 658.
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power, except perhaps in the case of a military ordinary or some 
other ordinary whose jurisdiction is similarly personal rather than 
territorial.48 Moreover, when either the pastor or the local ordi
nary acts through a delegate, it seems that the act of delegation can 
take place outside their territory, provided the delegate witnesses 
the mandate within their territory.49 The appointment of a dele
gate should be in writing, though this is not strictly required.

No special qualifications are demanded of the two witnesses 
who sign in the place of the official witnesses just mentioned, or 
of the additional witness employed when the principal does not 
know how to write. However, they must sign their names and 
surnames by hand. The additional witness can substitute his 
signature for that of the principal only when the latter does not 
know how to write, and, in the absence of this condition, the lack 
of the signature of the principal would make the mandate invalid. 
The substitution could suffice if in view of injuries the principal 
were unable to write. On the other hand, the principal’s signature 
made by him with the aid of another who guided his hand is insuf
ficient. Of course, the validity of the mandate could be saved even 
in that case through the signature of a third witness; it might even 
be saved, in the absence of the third witness, if the principal was 
able to read and recognized his name after it had been traced by 
his hand guided by another. It seems that the validity of the man
date is affected by the requisite demanding a notation in the 
mandate itself affirming that the principal does not know how to 
write. Moreover, the mandate should note the date and the place 
of execution.60

In the case of the mandate for marriage, the positive law can
not supply, as it does in the case of other contracts made by proxy, 
the element of consent lacking after a revocation that has not been 
communicated to the agent. Therefore the mere mental revoca

ns Cf. ibid., no. 490, p. 659.
n» Cf. ibid.
«0 Cappello (loc. cit.) thinks that the dating of the mandate is required for its 

validity and argues from analogy with can. 1659 (§ *)* and ^94 (4°)-
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tion of the mandate suffices to make invalid the act of the proxy 
in contracting marriage for his principal. But if after mentally 
revoking the mandate the principal again ratified it prior to the 
marriage, the marriage would be valid.51 Of course, whatever is 
restricted to the mind of the principal can scarcely be proved in 
the external forum.

Equivalent to revocation is the lapse of time for which the man
date was given or the non-fulfillment of a condition, not a mere 
wish, on which the use of the mandate was made to depend. Equiv
alent also to revocation is the insanity of the principal, even tem
porary insanity. But it is not required that the principal should 
be actually aware of the mandate at the time that the proxy con
tracts marriage in his name; the act of the proxy is valid, even if 
the principal, at the time the act of the proxy is performed, is 
asleep or even intoxicated. In these cases, his consent virtually 
enters into the act of his proxy.52

The common view of post-Code writers is that, otherwise than 
under pre-Code jurisprudence, the principal cannot, in the man
date, authorize the proxy to substitute another for himself.53

The proxy is obliged to observe the same formalities as the 
principal in contracting marriage, but he orally expresses his con
sent in the name of the principal. This is made apparent by the 
form in which the officiating priest interrogates him: viz., “Do you 
wish in the name of John to take in marriage Mary here present 
according to the rite of Holy Mother Church?” The ratification 
of the principal is not needed; without it, he is bound by an indis
soluble marriage.

1090. Marriage through an interpreter. Marriage can also be 
contracted through an interpreter.54

81 Cf. Gasparri, op. cit., no. 874; Cappello, ibid., no. 620.
82 Cf. Wernz-Vidal, op. cit., no. 459, note 20; Gasparri, loc. cit.; Chelodi, op. cit., 

no. 122; De Smet, op. cit., no. 124, p. 100, note 3.
83 Cf. Chelodi, loc. cit.; Wernz-Vidal, ibid., no. 459; Cappello, ibid., no. 619. 

2, 40.
84 Can. 1090. Prior to the Code, some authors doubted whether the Catholic
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The interpreter should be a trustworthy Catholic adult, in good 
standing, and thoroughly familiar with the languages involved.66 
It seems proper that he should take an oath to speak the truth and 
to fulfill his duty faithfully.60

form of marriage permitted the use of an interpreter, since the pastor and wit
nesses were thus rendered incapable of testifying as to consent. But even then 
the more common view held the contrary. Cf. Wernz-Vidal, ibid., no. 458, note 16.

85 Cf. what was said of disqualifications affecting proxies in footnote 46 supra; 
this seems applicable also to the interpreter at a marriage.

5fl An interpreter does not sin if he fulfills his task while in the state of mortal 
sin; nor does he contract any bond whatever with the spouses, their blood relatives, 
or those related to the spouses by affinity. Cf. Gasparri, ibid., no. 877.

57 Can. 1091. In the Oriental Code there is no canon which is the equivalent 
of can. 1091. This is the case also as regards can. 1090.

es Cf. Cappello, ibid., no. 622.
so Cf. Chelodi, ibid., no. 122; Coronata, op. cit., Ill, no. 488, p. 656; Cappello, 

ibid., no. 619.

1091. Requisites for the lawful use of proxies and interpret
ers. A pastor shall not assist at a marriage that is to be contracted 
with the use of a proxy or an interpreter, unless it is warranted by 
a justifying reason and unless both the authenticity of the man
date and the trustworthiness of the interpreter are beyond all 
question of doubt, and even then, if time permits, he needs the 
permission of the ordinary.67

In the case of the use of an interpreter the sole justifying reason 
seems to be the lack of knowledge on the part of the pastor and the 
witnesses of the language of the contracting parties. Other reasons 
can justify the use of a proxy, e.g., the impossibility of travel or a 
contagious disease affecting one of or both the contracting parties.

The permission of the ordinary is required only for the lawful 
use of proxies or interpreters. Urgency or grave inconvenience 
excuses a pastor from obtaining it.68

Diocesan law or the law of a concordat could require at least for 
its lawful use that the mandate be formally acknowledged as au
thentic by diocesan authority.59

Scholion. Marriage by proxy under secular law. The English 
common law followed the provisions of canon law in regard to * 57 
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marriage by proxy. But in the United States, though only Louisi
ana expressly forbids marriage by proxy,00 it is doubtful whether 
a marriage by proxy would be held valid in any State; it certainly 
would not be held valid if contracted in a State which does not 
recognize common law marriage. But the States recognize the 
validity of a marriage contracted through a proxy in a foreign 
nation the laws of which permit marriage to be thus contracted.

The courts in the United States have not passed on the validity 
of a marriage contracted by telephone. The validity of such a 
marriage under secular law in this country is doubtful even in 
States which recognize common law marriage. A marriage con
tracted through an interchange of signed letters within a given 
State was sustained as valid in a specific case, but the validity of a 
marriage thus contracted remains a matter of doubt since it is 
probably subject to the laws of the States in which both parties 
have domiciles, one of which may not recognize a common law 
marriage.01

1092. Conditional consent. A condition once imposed and not 
revoked:

i° if it regards the future and, its object is something neces
sary, or impossible, or base, but not opposed to the substance of 
marriage, it is to be held as not imposed;

2° if it regards the future and is opposed to the substance of 
marriage, it renders the marriage invalid;

30 if it regards the future and its object is lawful, it suspends 
the validity of the marriage;

40 if it regards the past or the present, the marriage will be 
valid or invalid depending on whether that on which the condi
tion is based exists or does not exist.02

00 Louisiana Civil Code, 1932, art. 109. 01 Cf. Alford, op. cit., nos. 383-88.
02 Can. 1092. At the time of Gratian (1139-50), canonists did not permit the 

imposition of a condition on matrimonial consent or on consent to betrothal; 
but in the latter part of his century it was admitted that a condition could be 
imposed even on matrimonial consent. It was only in the thirteenth century 
that this doctrine appears fully developed and clearly expressed. Cf. cc. 1, 3, 5, 7,
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A condition affecting a juridical act belongs to the category of 
accidental elements appended to the act in the concrete.* 63 64 In a 
more restricted sense a condition may be defined as any extrinsic 
circumstance attached to a transaction by the will of a party to it 
so as to make the validity of the transaction depend on it either 
by preventing it, suspending it, or rescinding it. In a still more 
restricted sense, i.e., in its proper and specific sense, a condition 
has a suspensive effect; as such, it may be defined as any circum
stance, extrinsic to a transaction but attached to it by a party to 
it, affecting the validity of the transaction and suspending it to 
some future time when some lawful and possible future event 
may or may not take place.04 The event is lawful when it does 
not conflict with divine or positive law. If the occurrence of the 
event lies outside human control, the condition is said to be 
casual (casualis); if it depends on human choice, it is called arbi
trary or potestative (arbitraria, potestativa); if it depends partly 
both on chance and on the human will, it is called mixed (e.g., “if 
you return safely from your test flight”).

de conditionibus appositis in desponsatione vel in aliis contractibus, IV, 5. The 
Council of Trent made no change in this doctrine. Cf. Wernz-Vidal, ibid., no. 
512.

63 To this class also belong the so-called modi, sometimes in a wider sense called 
conditions, but they differ from conditions inasmuch as they do not affect the 
validity of the consent involved in a juridical act; of this type are what the 
secular law knows as ante-nuptial agreements; they bind the parties in justice 
to their terms, but they have no effect on the validity of the marriage. If a party 
is deceived in thinking that the other party will carry out the agreement, there 
exists only a simple error regarding the other’s purpose. In a similar way there 
exists only simple error if one of the parties, in giving consent, manifests a mis
take through the use of a descriptive clause (e.g., I marry you who arc a virgin), 
called demonstratio, or of an explanatory clause (e.g., I marry you because you are 
a virgin), called a causa. The more common view holds that since a modus, a 
demonstratio, and a causa do not enter into the matrimonial consent, they do not 
invalidate marriage even should their subject matter be opposed to the substance 
of marriage. Cf. Timlin, Conditional Matrimonial Consent, The Catholic Uni
versity of America Canon Law Studies, no. 89 (Washington, D.C.; The Catholic 
University of America, 1934), pp. 343-49.

64 The condition affects the will and through it the transaction. Cf. Timlin, 
op. cit., p. 90.
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When the future event depends on a human will it is often only 
an antenuptial agreement to do or not to do a certain thing; in 
that case it is not a true condition but only a so-called modus™ 
It is not therefore a condition making the validity of the marriage 
depend on the present sincerity of the party making the promise; 
it is the future fulfillment, not the present sincerity, that is de
sired.

An implicit condition cannot enter into the act of the will giv
ing the consent, but a condition once made and not revoked op
erates virtually at the time the consent is given.00

Both a condition and a positive act of the will excluding some 
element of the contract enter into the consent that is given. There 
is a difference, however, in the manner in which this occurs. The 
positive act of exclusion takes the form of an absolute intention; 
the condition is couched in hypothetical terms. Moreover, in a 
condition, taken in the strict sense, the consent is suspended; in 
a positive act of exclusion, consent is nullified by the act. Finally, 
a condition is not limited in its object to those elements to the 
exclusion of which canon 1086, § 2, limits the invalidating effect 
affirmed therein.07

As to conditions affecting matrimonial consent, the Church 
could forbid all such conditions under penalty of the invalidity 
of the marriage.08

05 However, it should be classed as a suspensive condition if it was the intention 
of the party requiring the promise that the validity of the act (marriage) would 
be suspended until the fulfillment of the agreement, an intention he proves by 
postponing the consummation of the marriage while awaiting its fulfillment.

00 Cf. Coronata, ibid., no. 493, p. 665; no. 505, p. 687. Some required that the 
condition be attached before a pastor and two witnesses; even if the law stated 
a presumption against a condition not so attached, that presumption could not 
supply the lacking consent.

07 Cf. Timlin, op. cit., p. 251. Cf. our commentary on can. 1086, § 2; practically 
the whole of that commentary is applicable to a future condition opposed to the 
substance of marriage. A future condition that would prevent only the fulfillment 
of essential obligations is a base condition, and as such is regarded by can. 1092, 
i°, as not attached, except in the case of the obligation arising from the indissolu
bility of the marriage.

08 Timlin holds that in the case of a condition concerning a lawful, contingent 
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Since the Instruction of 1941,* 69 pastors must consult the local 
ordinary before allowing parties to impose even a lawful condition 
on their matrimonial consent.70 This required consultation of the 
local ordinary indicates that at least a serious reason is needed for 
the imposition of even a lawful condition on matrimonial con
sent.71

future event the Church could invalidate the marriage only indirectly, i.e., by at
taching formalities to the expression of the condition, with the penalty of in
validity for the failure to observe the formalities. Cf. Timlin, op. cit., pp. 95 ff.

Can. 83 of the Oriental Code disallows conditional consent.
Conditions affecting matrimonial consent are given no effect in American 

secular law. Cf. Alford, op. cit., nos. 165, 190.
69 AAS, XXXIII (1941), 297; Bouscaren, The Canon Law Digest, II, 261 f., 269. 

The Instruction (no. 9) adverts to the fact that some attach conditions to their 
marriage with the purpose of alleging them later as grounds for a declaration of 
nullity. Hence it urges bishops, where it seems advisable, to require a special 
diligence of pastors in interrogating the parties on this point during the pre
nuptial investigation. It insists that, if it is apparent that a condition is desired 
by the parties, the pastor must use all means in his power to prevent this, unless 
the condition is a lawful one, and even in that case, he must consult the local 
ordinary and abide by his instructions. In the interrogatory for the parties (no. 17), 
this is repeated and, in addition, it is required that the pastor shall ask the party 
to explain the manner in which he intends to ascertain whether the condition 
is verified; if the method described is unlawful, the pastor cannot assist at the 
marriage unless the party agrees to contract it without the condition.

70 Timlin, writing prior to the Instruction, had held that a party could impose 
a lawful condition even without the knowledge of the pastor; cf. ibid., pp. 110 ff. 
Vlaming’s view was similar; cf. De matrimonio, no. 551. The consent of the local 
ordinary was required by the authors generally even prior to the Instruction of 
1941.

7X Cerato demands the presence of an extremely serious reason before it is per
missible to impose a condition on matrimonial consent. Cf. Matrimonium a Codice 
I. C. integre Desumptum (4th ed., Patavii: Typis Seminarii Patavini, 1929), p. 148. 
Gasparri implies that the parties should await the future contingent event before 
they give their matrimonial consent. Cf. De matrimonio, no. 878.

72 Cf. Cappello, op. cit., no. 627.

The imposition of the condition must be noted in the matri
monial register that proof may be available if the validity of 
the marriage should later on be challenged for the failure of the 
condition. The pastor must be informed of the fulfillment of the 
condition that he may also record this.72 The other party must be 
informed that conditional matrimonial consent is given; if this 
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is not done, the party attaching the condition is bound to make 
restitution for any injury done the other, even to the extent of 
giving absolute consent if that is the only way in which restitution 
can be made.73

78 Cf. ibid., no. 597, note; Timlin, ibid., p. 111.
74 Cf. De Smet, op. cit., no. 151. 75 Cf. Timlin, ibid., pp. 133 f.
70 Cf. ibid., p. 90.
77 Cf. Coronata, op. cit., Ill, no. 503, p. 685. Marriage with another party 

amounts to an implicit revocation of the conditional consent. Cf. Coronata, ibid., 
no. 500, p. 677. Some hold that this would be true even if the new matrimonial 
consent is also suspended by a condition; Coronata thinks it better to hold that 
there is no revocation in that case, but that the fulfillment of the condition de
termines which consent becomes definitely effective. That view, however, does 
not adequately provide for the case in which the condition would be identical in 
both cases or in which, though the conditions were not identical, they are fulfilled 
at the same moment. Cf. Coronata, ibid., no. 503, p. 683; Wernz-Vidal, op. cit., 
no. 516.

A condition can affect the validity of a marriage even when it 
enters into the consent of only one party and even if the latter is 
not aware of its juridical effect.74

A condition subsequent {conditio resolution) is unthinkable 
in regard to marriage because of the indissolubility of marriage. 
Such a condition would have as its purpose the termination of 
the marriage on the occurrence of the condition stated. If such 
a condition was placed at the time matrimonial consent was given, 
it would exclude the essential property of indissolubility and 
the marriage would be invalid.

Matrimonial consent suspended by a condition regarding the 
future can be revoked, even by an internal act, at any time prior 
to the fulfillment of the condition,75 and if the fulfillment of the 
condition becomes impossible, the consent is nullified;70 in the 
latter case, if the marriage relation is to exist, the consent must 
be renewed. The lawfulness of the revocation of consent prior 
to the fulfillment of the condition requires a justifying reason and 
mutual agreement of the parties.77

The subsequent revocation of the condition by the party that 
attached it makes the consent absolute by removing the condition 78
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that held it in suspense. At this moment, therefore, the parties 
should be in the state of grace. This fact must be communicated 
to the pastor in order that he may indicate in the matrimonial 
register that there has been a revocation of the condition which 
had previously been recorded.78 The lawfulness of the revocation 
of the condition depends on at least reasonably presumed mutual 
consent and the existence of a justifying reason. The renewal of 
consent is not needed either when the condition is revoked or 
when the condition is verified, for the effect of the absolute con
sent, occurring at the revocation of the fulfillment of the condi
tion, is legally ascribed to the originally given consent suspended 
as to its operation by the attached condition.79

Canon 1092, i°, states a presumption of law with regard to 
future conditions the subject matter of which is either impossible, 
base, or necessary, stating that such conditions are, in the ex
ternal and the internal forum, regarded as not seriously meant 
(pro non adiecta habeatur [conditio]) .80 If the presumption is 

78 Implicit revocation of the condition was attributed to the consummation 
of the marriage which was given the effect of an incontrovertible presumption of 
the law (praesumptio iuris et de iure); this pre-Tridentine doctrine was accepted 
by the more common view even after the Council of Trent. Since the Code this 
presumption seems no longer acceptable. Cf. De Smet, op. cit., no. 158, p. 135. 
Timlin limits it to the force of a mere presumption of law; cf. ibid., pp. 198 ff. 
Other authors concede to it the effect of at least a presumption of fact which a judge 
may take into consideration. Cf. Cappello, ibid., no. 640; Wernz-Vidal, ibid., no. 
516; Chelodi, ibid., no. 126.

70 Should the suspensive condition be this, “If a dispensation is granted from 
the invalidating impediment,’’ Timlin holds that, since the impediment does not 
affect the consent directly, it remains suspended until the dispensation is granted, 
at which time the one act of granting the dispensation removes the obstacle to 
the marriage and fulfills the condition, so that the suspended consent then be
comes effective and does not need to be renewed, as it would have to be renewed 
in virtue of canon 1133 if it had originally been given absolutely for then it would 
have produced no effect; cf. Timlin, ibid., pp. 101 f., 180 f.; Wernz-Vidal, ibid., 
no. 515, note 22; Cappello, ibid., no. 640; others require a renewal of consent 
after the dispensation on the ground that the condition was not suspensive; cf. 
Gasparri, ibid., no. 918; De Smet, ibid., no. 153; Vlaming, ibid., no. 549; Chelodi, 
ibid., no. 126.

The rescript containing the dispensation itself could, of course, even in the 
case of the condition noted, require the renewal of the consent.

80 Gregory IX (1227-41) first used this clause in this context; cf. c.7, X, de con- 
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disproved, the consent would need to be considered suspended un
til the necessary event had actually occurred.* 81 In the case of a 
necessary event, the presumption that it was not attached must be 
accepted even when the event is dogmatically necessary, e.g., “if 
the pope is infallible”; it must be accepted in the case of an im
possible event whether the impossibility is absolute (because 
opposed to the laws of nature or to the divine law) or relative (be
cause opposed to a positive law from which a dispensation can be 
obtained or because it derives from the relative limitations of the 
case).82

ditionibus appositis in dispensatione vel in aliis contractibus, IV, 5. This chapter 
of the Decretals did not refer to future necessary conditions.

81 Cf. Coronata, De sacramentis, II, no. 507, p. 691; Wernz-Vidal, ibid., no. 517, 
note 26; Cappello, ibid., no. 629, 2; De Smet, ibid., no. 154; Timlin, ibid., p. 140.

82 Base conditions {conditiones de futuro turpes) are a species of conditions 
requiring the impossible; in this case it is the morally impossible that is the sub
ject matter of the condition. It would be a base condition to require sexual rela
tions before marriage, even if these relations were required only as a method of 
proving the woman’s virginity which is made a condition suspending the man’s 
matrimonial consent until he discovers whether she is a virgin or not. It is the 
more common view that a condition based on the payment of a sum of money is 
not simoniacal, if a justifying cause warrants its insertion in the act of consent. 
Cf. Coronata, op. cit., Ill, no. 509, pp. 693 f.

A condition opposed to the Catholic education of the offspring is, according 
to the more common view, not a condition opposed to the substance of marriage, 
but a base condition, which is therefore, in accordance with canon 1092, i°, pre
sumed as not attached to the consent. Cf. Coronata, ibid., no. 516, pp. 705 f.; 
Gasparri, op. cit., no. 905; Wernz-Vidal, op. cit., no. 518, note 32; De Smet, op. cit., 
no. 155, p. 130, note 1; Timlin, Conditional Matrimonial Consent, p. 308. This 
some hold to be the case with any condition that adversely affects the conception, 
the birth, or the life of offspring. Cf. De Smet, ibid., no. 155. However, the more 
common doctrine holds that if such a condition amounts to a rejection of an es
sential obligation of marriage, it is a future condition opposed to the substance 
of marriage which consequently invalidates the matrimonial consent. Cf. Wernz- 
Vidal, loc. cit.; Cappello, op. cit., no. 631; Timlin, ibid., p. 298.

Consent given with the condition requiring the observance of 
perpetual chastity is held by some to be opposed to the substance 
of marriage; by others, not opposed to it. In view of this doubt 
of law, it must be held in practice that such a condition does not 
invalidate the marriage, unless the judicial investigation reveals 
that in the given case the condition required that the parties 
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should exclude not only the exercise of the marital right but also 
the marital right itself.83

In the case of the marriages of Protestants, if the formula con
tains a condition opposed to the indissolubility of marriage, the 
latter is to be considered invalid. This is the case no matter in 
what way the ceremony brings to the attention of the parties the 
fact that adultery is sufficient ground for dissolving the marriage.84 
However, there is no general presumption that can be applied 
even to these cases, but there must be a specific analysis in each 
individual case of the measure in which the individual consent 
was affected.85

1093. The duration of matrimonial consent. Even if a mar
riage is entered invalidly because of an impediment, the consent 
given is presumed to endure until it is proved that it was re
called.80 This principle also governs the case in which the in
validity derives from the failure to observe the form required for

83 Gasparri points to the fact that under such an arrangement it is necessary 
only that the party agreeing to die condition should relinquish only the use of 
the right, not the right itself; cf. ibid., no. 903. Coronata observes that after the 
marriage die parties could agree to abstain from using their right and asks why 
they cannot do this at the time of giving consent to the marriage; moreover, he 
adduces examples to show that one may have a radical right while excluded from 
its use, e.g., die right of the owner of a house who has leased the house to another, 
or that of a wealthy minor whose use of his property is legally restrained pend
ing his reaching die age of majority; cf. ibid., no. 517, pp. 708 f. Moreover, he 
points out that in the case of such a condition, its mutual revocation is all that 
is necessary to make available the lawful use of the radical marital right which 
the parties have all the time possessed. This radical right, not its use, he holds as 
compatible with a condition requiring one of die parties to enter religion and 
a fortiori with the vow of perfect chastity.

In practice, such a condition cannot be permitted before the marriage.
Under the view of Gasparri and Coronata, there is no difficulty in explaining 

the validity of the marriage of St. Joseph and the Blessed Virgin. Those who hold 
the contrary view rely on the latter’s divinely communicated knowledge that St. 
Joseph, in the same way as she herself had done, had made a vow of chastity; 
the existence of such a vow on the part of both is generally admitted; cf. Gasparri, 
ibid., no. 901; Cappello, ibid., no. 637; Wernz-Vidal, ibid., no. 521, note 47.

811 Cf. S. C. S. Off., instr. Apr. 6, 1843 (a<^ Vicarium Apostolicum Oceaniae); 
Coll. S. C. de Prop. Fide, no. 965.

85 Cf. S. C. S. Off., instr. Jan. 24, 1877 (ad Episcopum Nesquallien.); Fontes, 
no. 1050. 80 Can. 1093. Cf. Oriental Code, can. 84. 
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the celebration of marriage. It is, however, not applicable to cases 
in which the consent itself failed to be matrimonial consent, i.e., 
in the case of a substantial error, of total or partial simulation, and 
of an invalidating condition. But the principle is applicable even 
in the case in which the parties would have revoked their con
sent had they known that their marriage was invalid; for in this 
case they did not actually revoke their consent. It is this principle 
that enables the Church to sanate marriages without the renewal 
of consent.

CHAPTER VI

The Form of the Celebration of Marriage1 

Canons 1094-1103

Division. The first canon of this chapter (can. 1094) designates 
the form for the celebration of marriage; canon 1095 specifies the 
requisites for the valid assistance of the Church’s official witness; 
canon 1096 indicates the limits within which delegation of au
thority to assist is permissible; canon 1097 notes the requisites for 
lawful assistance; canon 1098 notes the exceptional case in which 
the form of canon 1094 is not required; canon 1099 hsts those 
who are bound to observe the form; canon 1100 requires the ob
servance of the liturgical ceremonies; canon 1101 urges the 
reception of the nuptial blessing; canon 1102 treats of the cere
monies attending mixed marriages; and canon 1103 imposes ob
ligations with regard to the registration of marriage.

History. The Council of Trent insisted that its law requiring 
a public form for the celebration was not new in the Church.2

1 Gasparri says that the title of this chapter was first proposed as De matrimonii 
forma but that it was changed to its present terminology at Palmieri’s sug
gestion. Cf. Gasparri, op. cit., no. 926.

2 Sess. XXIV, de ref. matrim., c. 1; Schroeder, Council of Trent, pp. 183-85. 
In Roman law, ceremonies were required only in two of the forms of the so-called 
matrimonium perfectum: the more solemn or religious form called confarreatio 
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Indeed, in the second century, St. Ignatius of Antioch insisted that 
the bishop should be informed of contemplated marriages.8 Ter- 
tullian goes so far as to intimate that clandestine* 3 4 unions were held 
to be sinful.5 * * 8 However, it seems certain that marriage before the 
church (in facie ecclesiae)8 was not required for the validity of 
the marriage prior to the Council of Trent. The power of the 
Church to establish a substantial form for the celebration of mar
riage was contested in the Council of Trent on the fallacious 
ground that to do this would amount to a modification of the mat
ter and the form of the sacrament of matrimony. For that reason, 
the Council, in requiring that certain formalities should be ob
served, did not impose a substantial form as such, but rather 
created an invalidating impediment rendering the spouses inca
pable of contracting marriage in any other form than that specified 
by the Council.
(the name came from the fact that the spouses, in the course of the ceremonies, 
broke bread and ate it) and die more or less secular (or commercial) form called 
matrimonium cum manu, which signified the sale of the woman to the man. In 
other cases a matrimonium perfectum arose from consent alone and, after a year's 
cohabitation, from prescription. The matrimonium imperfectum was the mar
riage marked by some social defect; it comprised three types: the matrimonium 
iniustum (the marriage of foreigners [peregrini]); concubinatus (morganatic 
marriage); and contubernium (a marriage involving one or two slaves).

3 Epistola ad Polycarpum, c.5 (Migne, Patrologiae Cursus Completus, Series
Graeca (161 vols., Paris, 1856-66), V, 725.

* The word “clandestine” has in the course of time suffered variations of mean
ing. It meant at first a marriage without formalities (cf. c. 1, C. XXX, q.5); then a 
marriage without witnesses (cf. the rubric to X, de clandestina desponsatione,
IV, 3); then (after the IV General Council of the Lateran [1215]) a marriage cele
brated without the proclamation of the banns (cf. c.51 [Mansi, XXII, 1038 f.; 
Schroeder, General Councils, pp. 280 f.); finally (after the Council of Trent) a 
marriage celebrated without the formalities prescribed by the Council. Only in the 
last sense was the marriage not only clandestine but also invalid.

8 De pudicitia, c.4 (MPL, II, 987).
• This distinctive terminology derives from the custom of the German tribes 

of celebrating the nuptial contract at the door of the church; this custom arose 
not only from the practice of the German tribes of transacting important busi
ness in the fields but also from the fact that some of the secular elements involved 
in the marriage contract might have been inappropriately carried out inside 
the church. The custom survived in France and England until the sixteenth 
century. Cf. Wernz-Vidal, op. cit., no. 529, p. 621.
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The form established by the Council of Trent was specified in 
its chapter Tametsi.1 It required for the validity of the marriage 
the presence of the pastor or of some other priest enjoying the 
pastor’s or the ordinary’s permission and two or three witnesses. 
The pastor whose presence or permission was required was not 
the pastor of the place in which the marriage occurred, but the 
pastor of the place in which at least one of the parties had a domi
cile or a quasi-domicile. The decree became effective in the 
respective parishes thirty days after its promulgation in the in
dividual parishes.8 The decree was both territorial and personal, 
so that even in a place in which it had not been promulgated even 
those persons were bound to observe it who, to defraud the law, 
had left the place in which it had been promulgated; this was 
true even if the parties could purge themselves of malicious in
tent.0

7 Sess. XXIV, de ref. matrim., c. 1.
8 This prescribed method of promulgation resulted in confusion because there 

were many places in which the decree was not promulgated. In determining 
whether a given region was subject to the form established by the decree, certain 
rules became accepted: (a) in Catholic regions in which the decree had, with
out doubt, been promulgated, all the baptized were bound to observe the 
specified form; (b) in regions in which both Catholics and non-Catholics were 
found as close neighbors, the same rule held if the non-Catholics were not or
ganized into parishes, unless the number of Catholics was insignificant; in the 
latter case, neither Catholics nor non-Catholics were bound by the decree unless 
it could be proved that the decree had been promulgated there.

9 Cf. Chelodi, op. cit., no. 129 d.
10 S. C. C., declar. Matrimonii, Nov. 4, 1741 (Fontes, no. 3527).

Benedict XIV issued a Declaration on November 4, 1741,7 8 9 10 
which stated that, in regions in which at the time of the Triden
tine decree non-Catholics and Catholics lived side by side and in 
which the non-Catholics had their own churches and ministers, 
the marriages of baptized non-Catholics among themselves or 
with Catholics were exempt from the form required by the decree. 
This declaration, restricted at first to Holland and the Federated 
Provinces of Belgium, was in the course of time extended also to 
other countries. This rule was embodied also, with regard to 
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Germany, in the Apostolic letter Provida of Pius X, which speci
fically required, however, the observance of the form of the decree 
in marriages involving two Catholics.11 The validity of a mixed 
marriage as recognized by the Declaration of Benedict XIV de
rived from the principle underlying the interpretation of the 
Tridentine decree, that those who were exempt from ecclesiastical 
marriage laws communicated that exemption to the other party 
with whom marriage was contracted.12

In the United States, the Declaration of Benedict XIV was 
operative, along with the Tridentine decrees, in (i) the entire 
Province of New Orleans; (2) the Province of San Francisco and 
the Territory of Utah, with the exception of the southeastern 
part of the latter (i.e., the section east of the Colorado River); 
(3) the Diocese of Vincennes (Indiana); (4) the City of St. Louis 
and the towns of St. Genevieve, Florissant, and also St. Charles, 
within the Archdiocese of St. Louis; (5) the Towns of Kaskaskia, 
French Village, Cahokia, Prairie du Rocher (now in the Dio
cese of Belleville, Illinois). The Declaration was not operative, 
though the Tridentine decree was in effect in the Province of 
Santa Fe with the exception of the northern part of the State 
of Colorado. Elsewhere in the United States the Tridentine decree 
had not been promulgated.13

To obviate the confusion incident to incomplete promulgation 
of the Tridentine decree, Pius X issued the decree Ne temere.14 
This decree gave competence for the valid assistance at marriage

11 Pius X, litt. ap. Provida, June 18, 1906 (Fontes, no. 670); the provisions of 
this letter were extended to Hungary on February 27, 1909; cf. Cappello, op. cit., 
no. 659, p. 703.

12 Cf. De Smet, De matrimonio, no. 141. Under that principle, a Catholic would 
marry an unbaptized person validly without observing the form of the decree, 
provided he had a dispensation from the impediment of disparity of cult; Gasparri 
(De matrimonio [3rd ed., 2 vols., Paris, 1904], no. 1167) noted this; but such an 
exemption was purely theoretical, since the dispensation from the impediment 
always carried with it the condition that the marriage would be contracted in 
accordance with the form required by the Tridentine decree.

13 Cf. Ill Plen. Council of Baltimore, Acta, pp. cv-cix.
14 S. C. C., deer. Ne temere, Aug. 2, 1907 (Fontes, no. 4340).
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to the territorial pastor, instead of to the pastor of the domicile 
or quasi-domicile of one of the parties. Moreover, it established 
a substantial form for the celebration of marriage; the invalidity 
resulting from a neglect of the form was no longer the result of an 
invalidating impediment disqualifying the parties. As a conse
quence, the principle of communication of exemption was no 
longer applicable. Moreover, the decree required no particular 
promulgation but from April 19, 1908, was operative in the whole 
Church (with the exception of Germany and Hungary where the 
provisions of the Apostolic letter, Provida, were allowed to gov
ern), inclusive of the United States. The legislation of the Code 
makes no exception for Germany or Hungary.15 Of course, it does 
not bind members of the Oriental rite, as canon 1099 explicitly 
indicates, but an equivalent obligation is imposed by can. 85-92 
of the Oriental Code.10

1  Cf. Coronata, op. cit., Ill, no. 531, p. 739; Cappello, op. cit., no. 703, 4.5
1C As to the Ruthcnians, at the beginning of the present century the Tridentine 

form of marriage was required in the province of Galicia but not among the 
Ruthcnians of Russian Podcarpathia, of Hungary, of Slovakia, or of Jugoslavia. 
And the bishops of Galicia ordered the observance of the decree Ne temere. Then 
on February 1, 1908, the Sacred Congregation of the Council declared that 
Catholics of the Oriental rite were not bound to the requirements of the new 
decree; but in the following month it declared that this was not true when 
a member of an Oriental rite married a member of the Latin rite. Cf. S. C. C., 
rcsp. Feb. 1, 190S (Fontes, no. 4344); S. C. C., resp. Mar. 28, 1908 (ASS, XLI, 
287 f. But on May 5, 1911, the Sacred Congregation for the Propagation of the 
Faith, on the request of the metropolitan of the Galician Province of Lemberg, 
extended the decree to that province. Cf. Gulovich, "Matrimonial Laws of the 
Catholic Eastern Churches,” The Jurist, IV (1944), 213. Three years later this 
legislation was extended, again on request, to the Ruthcnians in the United States; 
this was renewed in 1924, and the decree of 1929 (renewed in 1940) made no 
change. S. C. de Prop. Fide, deer. Cum episcopo, art. 30 (AAS, VI [1914], 463); 
S. C. Or., deer. Cum data fuerit, Mar. 1, 1929, art. 39 (AAS, XXI, 159; Bouscaren, 
The Canon Law Digest, I, 15 f.); S. C. Or., deer. Nov. 23, 1940 (AAS, XXXIII 
[1941], 27; Bouscaren, op. cit., II, 6 f.). The same rule applied to the Ruthcnians 
in Canada in virtue of the decree Fidelibus Ruthenis (August 18, 1913), art. 36, 
37 (AAS, V, 398) and the decree Graeci-Rutheni Ritus (May 24, 1930), art. 45 
(AAS, XXII, 353; Bouscaren, op. cit., I, 38).

As to the Maronites, the Sacred Congregation for the Oriental Church, on 
April 20, 1943, replied to the Archbishop of Chicago regarding the validity of a 
marriage of two Maronites before a civil magistrate and stated that the provision 
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1094. The formal witnesses. Only those marriages are valid 
which are contracted in the presence of the pastor, or the local 
ordinary, or a priest delegated by either, and at least two witnesses, 
in accordance, however, with the further rules expressed in the 
canons which follow, and with the exceptions stated in canons 
1098 f.17

of the Synod of Mount Lebanon (1736) adopting the impediment of clandcstinity 
was not to be considered as extended to Maronites who had left their domicile 
or quasi-domicile in their patriarchal territory. Cf. Marbach, Marriage Legis
lation for the Catholics of the Oriental Rites in the United States and Canada, 
pp. 15g, 264; cf. also S. C. Or., instr. 1935; Marbach, ibid., pp. 158 f.; Gulovich, 
ibid., pp. 234-36.

Though Benedict XIV in his constitution Etsi pastoralis (May 26, 1742) imposed 
the Tridentine form of marriage on the Italo-Greeks of Italy, Sicily, and the 
adjacent islands, it is not clear that they were bound by this provision when they 
left that territory, especially when they came to the United States. Cf. Marbach, 
ibid., pp. 188 f.; Gulovich, ibid., 215 f., 236.

As to the law binding members of other Oriental rites prior to the promulgation 
of the Oriental Code, cf. Marbach, ibid., p. 250.

17 Can. 1094. In the Oriental Code, the equivalent of this canon is can. 85, 
which requires for the validity of the marriage the observance of a sacred rite 
(ritus sacer), which it describes as the intervention of a priest assisting at and bless
ing the marriage. For a further discussion of the significance of this terminology, 
cf. Gulovich, “The Motu Proprio Crebrae Allatae,” The Jurist, X (1950), 344-48.

is Cf. Gasparri, ibid., no. 932; Wernz-Vidal, op. cit., no. 538, note 38; Cappello, 
op. cit., no. 649; Chelodi, ibid., nos. 131, 133.

i» Cf. Chelodi, ibid., no. 132 b; Cappello, ibid., no. 662. Moreover, the prin
ciples affecting jurisdiction are analogously applied to the official witnessing of a 
marriage, e.g., as to delegation.

The more common view holds that the pastor acts under this 
canon merely as a qualified witness and that he does not exercise 
jurisdiction in doing so.18 The pastor could therefore validly 
assist at a marriage even though suspended from the exercise of 
jurisdiction, but not if he were suspended from office.10

The Code Commission has authentically declared that the 
power of acting as pastor at marriages is enjoyed by the vicar sub
stitute mentioned in canon 465, § 4, but only after the ordinary’s 
approval; however, in the case of the substitute appointed in ac
cordance with canon 465, § 5, i.e., when the pastor is obliged to 
leave hastily, the Commission said that he was competent before 
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the approval of the ordinary and that he enjoyed this competence 
until the ordinary made other provision. Moreover, the Com
mission further declared that the vicar substitute of a religious 
pastor needs only the approval of the ordinary, not the approval 
of the religious superior, for valid assistance at marriage.20 The 
competence of pastors in this matter is enjoyed by all quasi
pastors (i.e., those in charge of quasi-parishes in mission territory) 
and all parochial vicars if they possess in full the powers of a pas
tor.21 Pastors of national or language parishes that have territorial 
limitations can, within the territory belonging to them, lawfully 
assist at the marriages of their subjects and validly, but not law
fully, at the marriages of those who are not their subjects.22 Per
sonal pastors, in the strict sense, are those whose charge follows 
definite persons wherever the latter may be; in the wide sense, 
they are those whose charge is limited to definite persons as long 
as the latter are within a definite territory. The former can law
fully and validly assist at the marriages of their subjects wherever 
they may be; the latter, only within the territory assigned.23 Chap
lains of hospitals, orphanages, universities, and the like, have no 
authority in virtue of their chaplaincy to assist at marriages, un
less they have been accorded full parochial rights by the ordi-

20 Code Commission, July 14, 1922, V (AAS, XIV, 527; Bouscaren, op. cit., 
I, 539). Coronata extends this power to include the substitute appointed by the 
pastor (in accordance with can. 465, § 6) who thought he was to be absent less 
than a week but discovered that a longer absence was required of him and then 
informed the ordinary in accordance with the requirements of can. 465, § 5; also 
the substitute in a case just the reverse of this, i.e., in which the pastor thought 
that an absence longer than a week would be required of him, whereas he was 
required to be away for a period shorter than that; also the substitute in the case 
in which the pastor, hurrying away, forgot to notify the ordinary, but informed 
him later when he remembered his obligation. He accords it also to the vicar 
substitute named pending the appeal of a pastor protesting his removal from 
office. Cf. can. 1923, § 2; Coronata, ibid., no. 535, p. 746.

21 Cf. our commentary on can. 451, §§ 1, 2. Seminary rectors do not enjoy this 
competence. Cf. our commentary on can. 1368. Nor do assistants (vicarii co
operatores)', cf. Code Commission, Sept. 13, 1933 (Bouscaren, op. cit., II, 333); 
Jan. 31, 1942 (AAS, XXXIV, 50; Bouscaren, op. cit., II, 332).

22 Cf. S. C. C., Romana et aliarum, Feb. 1, 1908, ad VIII (Fontes, no. 4344).
23 Cf. S. C. C., Romana et aliarum, Feb. 1, 1908, ad IX (Fontes, no. 4344). 
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nary;24 in the absence of such authorization they need delegation 
from the pastor or the local ordinary for any marriage at which 
they desire to assist.

The authority of military chaplains rests upon special regula
tions issued by the Holy See.25

The local ordinary who is competent is any one of those who 
exercise the equivalent of ordinary and voluntary diocesan juris
diction.20

The authority of the local ordinary and the pastor to assist 
validly at marriages is cumulative.

24 Cf. our commentary on can. 464, § 2; cf. S. C. C., loc. cit.
25 Cf. our commentary on can. 451, §3. According to the norms laid down 

for the military ordinariate of the United States by the Sacred Consistorial Con
gregation, the jurisdiction of the military vicar and his chaplains is strictly per
sonal and may be exercised over their subjects everywhere. It extends to all men 
of the armed forces belonging to the army, the navy, and the air force, when they 
are in die active military service of the Federal Government or particular States; 
to the wives, children, relatives, and servants of the men of the armed forces who 
reside in the same house with them; to all civilians staying within the limits of 
die military reservation; to all religious, both men and sisters, and to lay persons 
who are attached to military hospitals; and to all priests who are subjects of the 
military vicar by reason of service with the armed forces. It embraces full parochial 
power widi regard to their subjects. But local ordinaries and territorial pastors 
have cumulative jurisdiction over these subjects, though, in places assigned to 
the armed forces, it is to be exercised with the consent of the military vicar and 
the military authorities. On April 9, 1941, just before the entry of the United 
States into World War II, by an indult of the Sacred Congregation of the Sacra
ments, chaplains were given general delegation to assist at the marriages of 
all subjects of the military ordinariate placed under their charge by the mili
tary vicar or his delegate; the faculty to be effective for six months follow
ing die signing of the peace. This did not exclude the cumulative right of 
the local ordinary and the territorial pastor, or a priest delegated by either, 
to assist validly at the marriage. If the chaplain wished to assist at a marriage 
at which neither the bride nor groom was assigned to his charge, he needed 
delegation from the local ordinary or the territorial pastor. Chaplains were also 
authorized to subdelegate a definite priest for a definite marriage of a person 
made subject to them, exclusive of the power to authorize the subdelegated priest 
to subdelegate. Cf. Bouscaren, op. cit., II, 586-89, 596-99.

20 Cf. our commentary on can. 198, § 1. The following are not local ordinaries: 
cardinals, legates of the Holy See, coadjutor and auxiliary bishops, the diocesan 
officialis. The officialis enjoys judicial jurisdiction as opposed to voluntary juris
diction. For further reference to the character of voluntary jurisdiction, cf. our 
commentary on can. 201, § 3.
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The two 27 ordinary witnesses required by canon 1094 must be 
such as can understand what the contracting parties do and who 
can testify to this; indeed only those can lawfully assist who have 
remained in good standing in the Church.28

The right to designate the witnesses belongs to the parties, but 
they are bound, as to the lawfulness of their selection, by diocesan 
statutes. The more common doctrine holds, however, that ante
cedent designation of the witnesses is not required for the validity 
of their assistance, though it is required for their lawful assist
ance, especially since their names must be entered in the marriage 
register.20 Constraint or fraud practiced on the witnesses to secure 
their assistance does not invalidate it.30 But their physical presence 
is required, that of both together and at the moment when the 
single ceremony occurs; and they must be alert to what is taking 
place. Moreover, an interpreter must be employed if they cannot 
otherwise understand the language in which the consent is asked 
and given.31

1095. Requisites demanded of the official witness. 1. The 
pastor and the local ordinary validly assist at marriage:

i° only from the day on which they have taken canonical 
possession of their benefice in accordance with canons 334 (§ 3), 
1444 (§ 1), or on which they have assumed office, unless, by sen
tence, they have been excommunicated or interdicted or sus-

27 More than two may be employed.
28 The Holy Office required a serious reason in order that the local ordinary 

might permit a non-Catholic to act as witness, and even then it demanded, as a 
further condition, that no scandal should result. S. C. S. Off., Aug. 19, 1891 
(Fontes, 1144).

20 Cf. Cappello, ibid., no. 652, 2; Wernz-Vidal, ibid., no. 540, note 52. There
fore they can validly witness the marriage even though they had no previous 
intention of doing so and even though the contracting parties did not advert to 
their presence. This would be the case, e.g., should one of the designated wit
nesses be totally distracted while the sacristan, holding the holy water vessel, 
witnessed the whole ceremony; the latter’s presence would save the validity of the 
marriage. But those who merely overhear the words of the ceremony cannot be 
considered witnesses. Cf. Gasparri, ibid., nos. 963 f.; Cappello, ibid., no. 653, 5-8.

30 Cf. Gasparri, ibid., no. 963; Cappello, ibid., no. 652, 3.
31 Cf. Cappello, ibid., no. 656.
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pended from office, or by sentence it has been declared that they 
have incurred these penalties;

2° only within the limits of their territory; but therein they 
validly assist at the marriages not only of their subjects but also 
of those who are not their subjects;

30 only if unconstrained by coercion or grave fear they ask and 
receive the consent of the contracting parties.

2. The pastor and the local ordinary who can validly assist at 
marriage can also give permission to another priest to assist at 
marriage within the limits of their territory.32

Those whose right of validly assisting at marriage derives not 
from a benefice but from an office obtain that power from the 
moment they actually assume that office or from the day specified 
in their appointment: such are, e.g., the vicar general, the ad
ministrator (vicar capitular), the vicar substitute, the military 
chaplain.33 Of course, the power to assist validly at a marriage de
pends on the retention of the respective office or benefice. There
fore a vicar econome or a vicar substitute loses the power when

82 Can. 1095, §§ 1, 2. Cf. our commentary on can. 334 (§ 3), and 1444 (§ 1) for 
the requisites of canonical assumption of a benefice; the former canon refers to 
the local ordinary’s taking possession of his benefice; the latter, to a pastor’s.

Legislation equivalent to that of can. 1095, § 1, is found in can. 86, § 1, of the 
Oriental Code; in can. 86, § 1, 2®, the pastor’s authorization is explicitly limited 
to the members of his own rite. The equivalent of can. 1095, § 2, is incorpo
rated in can. 87, § 1, 1®, of the Oriental Code. In can. 86, §3, of the latter 
Code, extensive regulations are set forth governing the competency of the 
official witness in the case of marriages of diverse rite. This problem is analogously 
the concern of can. 87, § 3, of the Oriental Code which lays down norms for the 
delegation of competency when the local ordinary is of a rite diverse from that 
of the parties to the marriage, as well as when even the official delegated witness 
is also of a rite diverse from that of the parties.

If a parish of the Oriental rite cannot be given a pastor of the same rite, it may 
be given a pastor of a different rite (cf. can. 86, § 3, 2®, 3®). In the case in which 
die faithful of an Oriental rite are subject to a local ordinary of a different rite, 
the latter may give general faculties, for assistance at their marriages, to the 
rectors of churches and to other priests, even of a diverse rite (cf. can. 87, § 3). Cf. 
Gulovich, ibid., pp. 348-53.

88 Cf. Gasparri, op. cit., nos. 968 ff.; Cappello, op. cit., no. 661, 6.
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his term of office expires; so does a vicar general on the death of 
the bishop. Even tacit renunciation of the office or the benefice 
produces the same effect,34 as does penal or administrative removal 
from office or benefice.35 Moreover, both the hour at which one 
took office and the hour at which one lost it must be reckoned 
from moment to moment, so that a marriage would be invalid if 
the incumbent assisted at it one minute before he took office or 
one minute after he lost it.80

84 Cf. our commentary on can. 188.
30 Cf. our commentary on can. 183-95; Gasparri, ibid., nos. 970 ff.
30 Cf. Gasparri, ibid., no. 969; Cappello, ibid., no. 666.
87 Cf. Gasparri, ibid., no. 973; Coronata, op. cit., Ill, no. 548.
38 Cf. Gasparri, ibid., no. 975; Cappello, ibid., no. 667, 3. But a hospital with

drawn from the pastor’s jurisdiction should be considered within the territory 
in which he can validly assist at marriage; so also an exempt religious church; 
cf. S. C. de Sacramentis, Mar. 13, 1910, ad VIII (Fontes, no. 2101).

30 Prior to the decree Ne temere, i.e., under the Tridentine legislation, con
straint of no kind invalidated his assistance. The Code does not require, as the 
decree Ne temere required, that, in advance of the ceremony, the pastor be ex
plicitly or implicitly invited to assist at it. Cf. De Smet, op. cit., nos. 112 f. The 
pastor would validly assist at a marriage even though constrained by threats by 
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Penalties prevent the valid assistance at marriage only after they 
have been imposed by a condemnatory or declaratory sentence 
or an extrajudicial decree, but it matters not whether suspension 
and interdict are imposed as censures or as vindicative penalties; 
suspension, however, even after sentence, to prevent valid assist
ance at marriage, must be either general suspension or suspension 
from office; suspension from jurisdiction would not produce this 
effect.37

The territorial limits within which the incumbent is authorized 
to act must be physically measured, so that he would invalidly 
assist at a marriage even if in doing so he had gone only a step 
outside the boundaries of his territory.84 * * 87 88

As to the freedom of the official witness, constraint exercised 
upon him even by a third person without the knowledge of the 
contracting parties suffices to invalidate his assistance.30 Fraud
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does not affect the validity of the assistance of the official witness.
The official witness must participate actively in the ceremony 

by asking for and receiving the consent of the parties.* 40 This re
quires his physical presence and attention to what he and the 
parties do.41

the parties of reporting to the local ordinary the pastor’s unwillingness to assist 
at their marriage or the threat of penalty macle by the local ordinary if the pastor 
refused his assistance. Cf. De Smet, ibid., no. 112, p. 92, note 4; Gasparri, ibid., 
no. 979; Cappello, ibid., no. 670, 3; Wernz-Vidal, ibid., no. 537, note 36.

40 The decree Ne temere did not require this, though it did demand the ante
cedent invitation of the official witness. Cf. Vlaming, De matrimonio, no. 577, 
p. 191, note 1. Under the Tridentine legislation, passive assistance sufficed.

Cf. De Smet, ibid., no. 110; Vlaming, ibid., no. 577, p. 191, note 3.
42 Can. 1096, § 1. Cf. Code Commission, Jan. 25, 1943, I (AAS, XXXV, 58); The 

Jurist, III (1943)- 502-
42 The Code Commission expressly declared this to be so in the case of the vicar 

econome, the vicar of a religious pastor (after the approval of the ordinary but 
even before the approval of the religious superior), the vicar adjutor constituted 
in accord with can. 475, § 2, and the vicar substitute (but if appointed in ac
cordance with can. 465, § 4, after the approval of the ordinary); cf. Code Commis
sion, May 20, 1923, V (AAS, XVI [1924], 114; Bouscaren, op. cit., I, 540).

44 Cf. Gasparri, ibid., no. 946, 1; De Smet, ibid., no. 114, p. 93, note 4.
46 Cf. Coronata, ibid., no. 542.

1096. The delegated priest. 1. The permission to assist at 
marriage granted in accordance with canon 1095, § 2, must be 
given to a definite priest for a definite marriage, and no general 
delegations are allowed except in the case of assistants (vicarii 
cooperatores) for the parish to which they are assigned; other
wise, it is invalid.42

The persons made competent by canon 1094 to assist at mar
riages may grant the permission which is the concern of canon 
1096.43 But one who has not yet taken possession of his benefice 
or his office cannot grant this permission, nor one who has lost 
his office, nor, according to the more common view, one who is 
under the penalties noted in canon 1095, § 1, 1 °.44 But, though he 
is outside his territory, he can grant the permission to be used in
side his territory.45 Moreover, the permission is valid even though 
obtained through fraud or coercion, but not if the grantor was in
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substantial error concerning it, e.g., as to the identity of the priest 
delegated or of the contracting parties, or if the concession was 
made to depend upon some circumstance as a condition sine qua 
non.40 * * * * * *

40 Cf. Cappello, ibid., no. 675; Wernz-Vidal, ibid., no. 538, 7; Chelodi, op. cit.,
no. 133; Vlaming, ibid., no. 572, I, 2. But Gasparri (ibid., no. 948) holds that
delegation is invalid if obtained through coercion.

47 Before the Code it was held that tacit permission sufficed; it is no longer
the acceptable view. Cf. Gasparri, ibid., no. 954; De Smet, no. 117, p. 95, note
5; Wernz-Vidal, ibid., no. 538, note 45.

48 Cf. De Smet, loc. cit.; Wernz-Vidal, ibid., no. 538, note 48; Coronata, ibid., no. 
542-

40 Cf. Gasparri, ibid., nos. 951 f.; Chelodi, loc. cit.; Cappello, loc. cit.; Wernz- 
Vidal, ibid., no. 538, note 46; De Smet, ibid., no. 117; Vlaming, ibid., no. 573.
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The permission must be express, either explicit or implicit; 
interpretive, presumed, or tacit permission does not suffice. Even 
though a pastor were present at a marriage, his silence would 
amount to only tacit permission; and that would not suffice. How
ever, if he aided the delegate to prepare for a given marriage 
there would seem to be a sufficient positive action on his part to 
render his permission implicit; this would be all the more true 
if he actually held the Ritual for the priest who asked the consent 
of the parties.47 The permission should be given in writing but it 
is valid if given orally; it may be communicated by telegraph or 
by messenger or even through the contracting parties. However, 
in the absence of an authentic signature, the person delegated 
might have doubts about its authenticity.48

The more common view requires at least tacit acceptance of the 
permission; even under this view it suffices that it was granted in 
response to the petition of the delegated priest or to the petition 
of another made with his knowledge; it is tacit acceptance also 
if he remains silent when it is granted to him in his presence. The 
more common view holds, therefore, that even if a permission has 
been granted it has no effect if the delegated person was unaware 
that it had been sought; a marriage at which the latter assisted 
while in such a state of ignorance would consequently be invalid.40 
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But acceptance is held not to be required if the delegation is 
granted by statute.50

The renunciation of the delegation must be intimated to the 
person delegating before it takes effect. But delegation ceases to 
be effective upon revocation if the latter is directly communicated 
to the person delegated.51 If the purpose for which the delegation 
was granted cannot be achieved, the delegation also comes to an 
end. But the incurring by the grantor of the penalties mentioned 
in canon 1095, § 1, i°, does not act as a revocation of the dele
gation, nor the loss of office by the grantor, except in the cases 
mentioning such a revocation in the document granting the dele
gation.52

Assistants, and only assistants, may be given a general delega
tion to assist at all marriages in the parish to which they are as
signed. When they are given this delegation they then are au
thorized to subdelegate a definite priest for a specific marriage.53 
The power to subdelegate for a specific marriage may also be given 
by those named in canon 1094 to the definite priest whom they 
delegate for a specific marriage.54

Delegation for assistance at marriage cannot be given to any 
cleric who is not a priest, and outside the case of the assistant in 
regard to the parish to which he is assigned,55 the delegation must 
be given to a specific priest for a specific marriage. If the grantor 
said that he here and now grants delegation to the priest to be 
later selected by the contracting parties or by their parents or by

80 Cf. De Smet, loc. cit.; Wernz-Vidal, loc. cit.
81 C£. Gasparri, ibid., nos. 958 f.
82 Cf. our commentary on can. 207; cf. Coronata, ibid., nos. 541, 546.
83 Cf. Code Commission, Dec. 28, 1927, IV, 1 {AAS, XX [1928], 61; Bouscaren, 

op. cit., I, 541). This interpretation is incorporated in can. 87, § 1, 20, of the Ori
ental Code.

54 Cf. Code Commission. Dec. 28, 1927, IV, 2 {AAS, XX [1928], 62; Bouscaren, 
op. cit., I, 541). Cf. Gasparri, ibid., no. 953; cf. our commentary on can. 19g, § 3. 
This interpretation is incorporated in can. 87, § 1, 1’, of the Oriental Code.

85 Even the delegate of the bishop who otherwise enjoys general delegation 
for diocesan business, e.g., a chancellor, cannot be given general delegation for 
assistance at marriage. Cf. Code Commission, Jan. 25, 1943 {AAS, XXXV, 58).

346



MATRIMONY can. 1097

a religious superior, the delegation would be invalid.80 However, 
a definite priest may be delegated by the same act for several mar
riages, provided these are specifically identified, e.g., on an 
itemized schedule. On the other hand if a pastor delegated a priest, 
not his assistant, for any marriage that was to be celebrated during 
the pastor’s absence, the delegation would be a general one and 
invalid.87

The delegated priest must act within the limits of his mandate. 
Conditions inserted in it must be met; otherwise his assistance is 
invalid, unless it is apparent that the clauses involved not condi
tions but only admonitions, e.g., “after the proclamation of the 
banns.” 88 Moreover, his valid assistance at marriage is subject 
to the restrictions imposed by canon 1095, § 1, on the pastor and 
the local ordinary, except, in the view of some, the disqualifica
tion resulting from the penalties stated there.80

2. A pastor or local ordinary shall not grant this permission 
until after compliance with all the requisites of the law in regard 
to the establishment of the free state of the contracting parties.00

1097. Requisites for lawful assistance at marriage. 1. The 
pastor and the local ordinary lawfully assist at marriage:

i° when they have lawfully acquired moral certainty in ac
cordance with the requirements of law regarding the free state 
of the contracting parties; 01

2° when they have further acquired moral certainty regard
ing the domicile or the quasi-domicile or the residence for a

60 Cf. Code Commission, May 20, 1923, VI (AAS, XVI [1924], 115: Bouscaren, 
op. cit., I, 540 f.).

57 Cf. De Smet, ibid., no. 116; Wernz-Vidal, ibid., no. 538. A priest who takes a 
pastor’s place for a period of less than a week’s duration (in accordance with 
can. 465, §6) is not a vicar substitute and therefore needs special delegation for 
each marriage at which he wishes to assist. For the distinguishing character of 
the vicar substitute, cf. our commentary on can. 465, §§4, 5; cf. also our com
mentary on can. 1094, note 20. 58 Cf. Gasparri, ibid., no. 957.

bo This exception is defended by Vlaming, ibid., no. 573; contra De Smet, ibid., 
no. 122. 00 Can. 1096, § 2.

01 Can. 1097, § 1O* As to what the law requires in regard to the prenuptial
investigation, cf. our commentary on can. 1019-34.
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month of either of the contracting parties in the place of the mar
riage or, in the case of a wanderer (vagus), of factual residence 
there.02

Even though both parties should have a domicile or a quasi
domicile in other parishes,83 the pastor of the parish in which 
either one, even before conversion to the faith,04 has actually 
dwelt for a month is equally entitled with the pastors of the 
parishes in which they have a domicile to assist at their marriage. 
But factual residence is required, not the mere intention to dwell 
there for a month, and the residence must be continued until the 
very moment of the marriage.05 Nearly all authors agree that an 
absence of a day or two would not interfere with the continuity of 
residence for a month as required by this canon.00 Absence dur
ing the day does not interrupt that continuity, since this is deter
mined principally on the basis of the fact that the party takes his 
night’s rest in the place.07 The month is reckoned as it stands in 
the calendar and the first day is not counted, e.g., if the month’s 
residence began on February 21 the pastor of the place of that 
residence could not lawfully assist at the marriage until March 
22.68

30 [The pastor and the local ordinary lawfully assist at mar
riage] when, if the conditions mentioned in 20 [of canon 1097, 
§ 1] are not verified, they have the permission of the pastor or the 
ordinary of the domicile or the quasi-domicile or the residence 
for a month of either of the contracting parties, except in the 
case of wanderers (vagi) actually traveling who have no dwelling

62 Can. 1097, § 1, 20. For the notion of domicile and quasi-domicile, cf. our com
mentary on can. 94.

w The decree Ne temere substituted the residence for a month in the place of 
quasi-domicile, but can. 1097, § 1, 20, retains the former and reinstates the place 
of quasi-domicile.

Cf. S. C. de Sacramentis, resp. Jan. 28, 1916 (Fontes, no. 2113).
«° Gasparri, op. cit., nos. 985, 987; Cappello, op. cit., no. 685.
66 Cf. Gasparri, ibid., no. 986; Cappello, loc. cit.
or Cf. Coronata, op. cit., Ill, no. 555.
os Cf. our commentary on can. 34, § 3, Gasparri, ibid., no. 987; Cappello, 

ibid., no. 685.
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place anywhere, or there intervenes serious urgency which excuses 
from seeking the permission.00

This permission is not required in the case of wanderers who 
have no dwelling place anywhere, but it seems not to be required 
either in the case of anyone who has no domicile, quasi-domicile, 
or month’s residence anywhere.70 Nor, according to the more com
mon view, is it required if one of the parties has a domicile, a 
quasi-domicile, or a month’s residence in a given parish, even 
though he should have a domicile, a quasi-domicile, or a month’s 
residence in another parish.71 Finally it is not required in a case of 
grave emergency, e.g., to prevent an attempted marriage.72 As it 
is not the delegation for which canon 1096, § 1, makes provision, 
it is not restricted by the conditions enumerated in that canon; 
it can therefore be given in a general way or it can be even rea
sonably presumed.73 However, when the pastor who gives it is 
also delegating the priest involved for the marriage to be cele
brated in the former’s parish, since one and the same permission 
suffices, in that case, to comply with the requisites of canon 1096 
and canon 1097, the delegating pastor must conform to the re
strictions of canon 1096, otherwise the marriage will be invalid.

2. In every case it shall be accepted as the rule that a marriage 
shall be celebrated in the presence of the pastor of the bride, unless 
contrary action is warranted by a justifying reason; but the mar
riages of Catholics of mixed rite, unless the contrary is established 
by the provisions of particular law, shall be celebrated in the rite 
of the groom and in the presence of his pastor.74

00 Can. 1097, § i, 30. Equivalent legislation is found in can. 88, § 1, i*-3*, of 
the Oriental Code, which adds an immediately subsequent paragraph (§ 2), not 
found in the Latin Code, allowing for a provision of particular law demanding 
that the pastor have the local ordinary’s permission.

to Cf. our commentary on can. 94, § 2; Coronata, op. cit., Ill, no. 556.
71 Cf. Coronata, ibid., nos. 556, 559; Gasparri, ibid., no. 994; Cappello, ibid., 

no. 688; Wcrnz-Vidal, op. cit., no. 542.
7- Cf. Gasparri, ibid., no. 993; Cappello, ibid., no. 687, 6.
7» Cf. Gasparri, ibid., no. 990; Cappello, ibid., no. 687. But the pastor giving 

this permission must observe the requisites of can. 1096, § 2.
7* Can. 1097, § 2. Can. 88, § 3, of the Oriental Code provides that even when 
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It seems that the pastor of the bride is not given a strict right 
to assist at the marriage; certainly any justifying reason, no matter 
how slight, justifies the pastor of the groom in assisting at it.75 
Indeed, it seems that diocesan law, outside the case of a centenary 
custom, could not give the pastor of the bride a right stricter than 
that authorized by canon 1097, § 2.70

Particular decrees provided, in the United States and Canada, 
that even in a case of marriages of Catholics of mixed rite 
involving a member of the Latin rite and a member of the Ru- 
thenian rite, the pastor of the bride was authorized to assist at the 
marriage, unless contrary action was warranted by a justifying 
reason.77 But canon 88, § 3, of the Oriental Code renders this 
concession inoperative.

The Code Commission has replied that the provision requiring 
the marriage in the rite of the groom and in the presence of the 
latter’s pastor does not deprive of its effect canon 1099, §1,3°, 
which obliges members of the Oriental rites, when they contract 
marriage with a member of the Latin rite, to conform, under pain 
of the invalidity of the marriage, with the formalities set forth in 
canon 1094.78

both parties belong to the same rite the marriage shall take place in the presence 
of the pastor of the groom unless legitimate custom or a justifying reason excuses 
from this norm. One may well admit that there is such a custom among the 
Ruthenians in the United States and Canada. It might be based on the conces
sions made in the decrees cited below in note 77.

75 Cf. Chelodi, op. cit., no. 135; De Smet, op. cit., no. 125, p. 101, note 4; Gasparri, 
ibid., no. 994; contra Wernz-Vidal, op. cit., no. 542, note 57.

78 Cf. Cappello, ibid., no. 688, note 28; Vermeersch, op. cit., Ill, no. 796; Coro
nata, ibid., no. 559.

77 Cf. footnote 16 supra; cf. (for the United States) S. C. de Prop. Fide, deer. 
Cum episcopo, art. 30 (AAS, VI [1914]» 463); S. C. Or., deer. Cum data fuerit, Mar. 
1, 1929, art. 39 (AAS, XXI, 159; Bouscaren, op. cit., I, 15 f.); S. C. Or., deer. Nov. 
23, 1940 (AAS, XXXIII [1941], 27; Bouscaren, op. cit., II, 6 f.); (for Canada) S. C. 
de Prop. Fide, deer. Fidelibus Ruthenis, Aug. 18, 1913, art. 36, 37 (AAS, V, 398); 
S. C. Or., deer. Graeci-Rutheni Ritus, May 24, 1930, art. 45 (AAS, XXII, 353; 
Bouscaren, op. cit., I, 38).

78 Code Commission, July 8, 1948 (AAS, XL, 386). The Commission had al
ready declared that a woman of the Latin rite passing over to the rite of her hus-
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3. A pastor who assists at a marriage without the permission re
quired by law is not entitled to the stole fee and he must remit 
it to the proper pastor of the contracting parties.70

band in entering marriage was not exempt. Cf. Code Commission, Apr. 29, 1940 
(AAS, XXXII, 212; Bouscarcn, op. cit., II, 49).

70 Can. 1097, § 3. Equivalent legislation is found in can. 88, §4, of the Oriental 
Code.

80 Cf. Wernz-Vidal, ibid., no. 542, note 57; Gasparri, ibid., no. 996; Cappello, 
ibid., no. G89, 4; De Smet, ibid., no. 145. Wernz-Vidal (loc. cit.) hold that diocesan 
law could thus burden the pastor of the groom.

81 Cf. Gasparri, loc. cit.; Cappello, ibid., no. 689, 5.
82 Cf. Gasparri, loc. cit.; Cappello, ibid., no. 689, 2; De Smet, loc. cit.
83 Cf. Gasparri, loc. cit.; Cappello, ibid., no. 689, 5, 6; Wernz-Vidal, ibid., no. 542, 

note 58; De Smet (loc. cit.) says that diocesan statutes can determine in the latter 
case that preference be given the pastor in whose parish the bride actually resides.

A priest who is not a pastor but who is delegated must send the 
stole fee to the pastor delegating him; this is true also of a pastor 
who came into another’s parish and by delegation assisted at a mar
riage there. Canon 1097, § 3, is concerned with a pastor who assists 
at a marriage in his own parish without the requisite permis
sion.

A pastor who assisted at a marriage in a grave emergency is not 
thus burdened, nor the pastor of the groom, at least if a justify
ing reason warranted his assisting at it.* 80 And it seems that it need 
not be remitted to the pastor whose right was based merely on a 
month’s residence of one of the parties.81 Nor is it necessary to 
remit the stipend for the Mass.82

If the pastor who unlawfully assisted was the pastor of neither 
bride nor groom, he sends the remittance to the pastor of the 
bride, unless the latter could have chosen more than one pastor 
on the basis of a multiplicity of domiciles or quasi-domiciles, 
in which case the remittance is to be equally divided among 
them.83

The imposition of the obligation of making this remittance is 
more commonly held not to be a fine but to be a statement of the 
obligation based on commutative justice, existing before any 
sentence. In virtue of its positive statement, the injured pastor is
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authorized to assert his right by a suit in the ecclesiastical court.84

84 Cf. Cappello, ibid., no. 689, 3; Coronata, ibid., no. 562.
88 Can. 1098, i°, 20. The decree Ne temere (nos. VII, VIII) contained similar 

provisions, but it required the presence of a priest for the case involving die 
danger of death; in the other case, it required that the condition had existed for 
a month before the concession became operative; in both cases, the condition 
did not include the case in which it was impossible to approach a priest, it sufficed 
that a duly authorized priest could not be had. Moreover, in the case of danger 
of death it was stated that this concession was made for the quieting of conscience 
or, if the case warranted it, the legitimation of children, and it was further re
quired that death be imminent.

Equivalent legislation is enacted in can. 89 of the Oriental Code.
This concession is based on the right which the natural law gives every man to 

marry and which could in an extreme case warrant the validity of a marriage of 
Catholics even without any witnesses. Cf. Gasparri, ibid., nos. 998 f., 1002; Cap
pello, ibid., no. 695, 3

86 Cf. Cappello, ibid., no. 691, 2; Wernz-Vidal, ibid., no. 544.
852

1098. Formalities in exceptional cases. 1. If it is impossible, 
without serious inconvenience, to have or to approach a pastor or 
an ordinary or a delegated priest who would be authorized to as
sist at marriage in accordance with canons 1095, 1096:

10 in danger of death a marriage is valid and lawful when con
tracted in the presence of witnesses only, and also outside the dan
ger of death, provided it is prudently foreseen that this situation 
is to last for a month;

20 in both cases, if there is at hand another priest who can as
sist, he must be summoned and, together with the witnesses, assist 
at the marriage, but even if he is not summoned the marriage con
tracted in the presence only of the witnesses is valid.85

In the case of the danger of death, if there is a priest at hand, he 
can, in accordance with canon 1044, dispense from all the formali
ties, if a justifying cause warrants it and if he cannot reach the local 
ordinary. However, if it is only the delegation of the pastor that is 
needed (i.e., the bringing in of witnesses involves no serious hard
ship on anyone), the priest is not justified in dispensing from the 
form if that delegation can be easily obtained without risking the 
death of the sick person in the interval.86 But he can consider it 
impossible to obtain the delegation if he cannot obtain it in due 
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time without the use of the telephone or, a fortiori, the tele
graph.87

A serious reason excuses from the requisite that an unauthor
ized priest be called to assist at the marriage celebrated in accord
ance with canon 1098. If such a priest is present, then, indeed, he 
is not a qualified witness, as he would be if he were authorized in 
accordance with canon 1094; therefore it is immaterial, so far as 
the validity of the marriage is concerned, whether or not he asks 
for and receives the consent of the parties or whether he labors 
under any of the disqualifications of canon 1095. However, if the 
only priest available were one who was to be avoided because of a 
sentence of excommunication imposed on him (excommunicatus 
vitandus), it seems that the parties would not be obliged to sum
mon him.88

As to the other witnesses, it suffices that they are able to under
stand the act they witness and to testify concerning it.80

In reference to the case in which there is no danger of death, the 
Code Commission was asked whether the fact of the pastor’s ab
sence was sufficient to warrant the use of the concession of canon 
1098 or whether it was further required that there exist moral 
certainty, based on either common knowledge or on inquiry, that 
this condition of affairs was to last for a month and that during 
that period the pastor would be neither available nor accessible 
without serious inconvenience. The affirmative reply was given 
to the second alternative.00 The fact that actually a competent 
priest did become available or accessible within the month does 
not affect the validity of the marriage, provided the judgment 
made to the contrary was a prudent one. However, if a competent 
priest was actually available at the time the parties made use of 
the concession of canon 1098, their good faith is not sufficient to

87 Cf. Wernz-Vidal, ibid., no. 544, note 63; Coronata, ibid., no. 565.
as Cf. Cappello, ibid., no. 696; Coronata, ibid., no. 566.
80 Cf. Cappello, ibid., no. 692; cf. our commentary on can. 1094.
00 Code Commission, Nov. 10, 1925, VIII (AAS, XVII, 583; Bouscaren, op. cit., 

I, 542). Cf. S. C. C., resp. July 27, 1908, ad VI (Fontes, no. 4350).
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make the marriage valid.01 Moreover, the mere fact that the par
ties were required to travel eleven kilometers, without proof that 
this was a serious inconvenience, was held by the Rota insufficient 
to make valid the use of the concession of canon 1098.02

In a reply to the bishop of Metz in 1935, the Sacred Congrega
tion of the Sacraments stated that canon 1098 is applicable to the 
case in which a competent priest cannot assist at the celebration 
of a marriage because the secular law forbids under penalty that 
a church marriage precede the civil ceremony, while at the same 
time the secular law refuses to permit the cix il ceremony because, 
e.g., certain documents required by the secular law are unob
tainable.03 If in such a case the civil ceremony is prohibited,

91 Cf. S. R. R., Nullitatis matrimonii, Jan. 30, 1926, coram R. P. D. Maximo 
Massimi, Pro-Decano; Decisiones, XVIII (1926), 17; Bouscaren, op. cit., II, 335.

92 Cf. S. R. R., Nullitatis matrimonii, July 29, 1926, coram R. P. D. losepho 
Florczak; Decisiones, XVIII (1926), 287; Bouscaren, op. cit., II, 335.

93 S. C. de Sacramentis, Apr. 24, 1935 (Bouscaren, The Canon Law Digest, II, 
336). The history behind this response can be traced to a response of the Sacred 
Congregation for the Propagation of die Faith in 1785, in which the Sacred Con
gregation permitted marriage in the presence of only witnesses when the parties 
were too poor to pay the fee required by the secular law on the occasion of the 
civil ceremony and at die same time punished with a fine ten times the value 
of that fee a priest who assisted at a marriage before the parties had complied 
widi die requirements of the civil ceremony. Cf. Coll. S. C. P. F., no. 571. The 
Sacred Congregation of the Council replied in a similar case proposed in 1908, 
"Non esse interloquendum"; cf. S. C. C., resp. July 27, 1908, ad IX (Fontes, no. 
4350)-

On January 31, 1916, the Sacred Congregation of the Sacraments replied that 
in such cases recourse should be taken to the Sacred Congregation, except in 
danger of death, in which case any priest could dispense from the form so as 
to permit the valid and lawful contracting of marriage in the presence of only 
witnesses. Cf. AAS, VIII (1916), 36. The need for recurring to the Sacred Con
gregation in individual cases ivas confirmed in a response sent, Mar. 9, 1916, to 
the Bishop of Paderborn, giving him, however, power to heal marriages already 
contracted in the presence of only witnesses (apud De Smet, op. cit., no. 137). 
After the Code, since it was doubted whether canon 1098 was applicable in the 
situation described, the Code Commission was asked whether the concession 
made there could be employed only when the pastor was physically absent; and 
its reply was in the affirmative; cf. Code Commission, Mar. 10, 1928, I (AAS, XX, 
120; Bouscaren, The Canon Law Digest, I, 542). Since this was thought insuf
ficient to solve the doubt, the Code Commission, in reply to a further question, 
stated that a pastor is physically absent when, though materially present, he is 
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this prohibition also indirectly forbids the religious ceremony.
1099. Those bound by the Catholic formalities. 1. The fol

lowing are bound to observe the formalities set down above:
i° all who are baptized in the Catholic Church and all who 

are converted to it from heresy or schism, whether the former or 
the latter shall have later lost the faith, when they contract mar
riage with each other;

2° all just mentioned when they contract marriage with bap
tized or unbaptized non-Catholics even after obtaining a dispensa
tion from the impediment of mixed religion or disparity of cult;

30 members of Oriental rites when they contract marriage 
with members of the Latin rite who are bound to observe these 
formalities.04

It does not suffice that a person was born of Catholic parents; his 
obligation to observe the formalities derives from his baptism in 
the Catholic Church or his conversion to it from heresy or schism. 
But if he was born of Catholic parents and baptized in the Catho
lic Church, he is bound to observe the formalities, even if he was 
reared outside the Catholic Church. Indeed, since January 1,1949, 
even though he was born of non-Catholic parents and reared out
side the Catholic Church, he is bound, if he was baptized in the 
Catholic Church, to observe the Catholic formalities.06

unable because of serious inconvenience to assist at the marriage; cf. Code Com
mission, July 25, 1931 (AAS, XXIII, 388; Bouscaren, op. cit., I, 542).

04 Can. 1099, § 1, i°-3°. For the meaning of "baptized in the Catholic Church" 
and "converted to the Catholic Church," cf. our commentary on can. 1070, § 1.

The Oriental Code omits the equivalent of 30 in its can. 90; in § 2 of this canon 
it omits reference to unbaptized non-Catholics as directly obligated by it.

05 Cf. Pius XII, motu propr. Decretum Ne temere, Aug. 1, 1948 (AAS, XL, 305). 
By this motu proprio the Roman Pontiff abrogated the second clause of can. 1099, 
§ 2, which exempted the children born of non-Catholic parents, even if baptized 
in the Catholic Church. The Code Commission, in opposition to the more com
mon view of canonists, declared in 1929 that this exemption extended to children 
born of a mixed marriage even when the antenuptial promises had been properly 
signed by the non-Catholic party. Cf. Code Commission, July 20, 1929, II (AAS, 
XXI, 573; Bouscaren, op. cit., I, 543). Under this ruling, these children were not 
bound to observe the Catholic formalities unless they were brought up Catholics. 
The determination of the requisites necessary to establish Catholic rearing was
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The provision of canon 1099, § 1, 2°, prevents the communica
tion to the Catholic party of the non-Catholic’s exemption from 
the obligation to observe the formalities. On the other hand, the 
unbaptized non-Catholic, in marrying a baptized Catholic, is 
liberated from the obligation of observing the formalities of the 
secular law.90

difficult; perhaps this difficulty had some influence in the ultimate abrogation 
of the exemption. In general, Catholic rearing was made approximately synony
mous with the conversion of the child to the Catholic Church after he had at
tained the use of reason, and die norms used for judging that it had occurred 
were approximately those oudined in our commentary on can. 1070, § 1, as the 
basis for determining die fact of the child’s conversion. In 1930, the Code Com
mission averred that the exemption extended to children born of apostates. Cf. 
Code Commission, Feb. 17, 1930 (AAS, XXII, 195; Bouscaren, op. cit., I, 544). The 
next year it declared that the interpretation of July 20, 1929, was a declarative 
one, i.e., retroactive; Code Commission, July 25, 1931 (AAS, XXIII, 388; Bous
caren, op. cit., I, 544). This exemption was declared to extend to the case in which 
sudi a child contracted marriage with a member of the Oriental rite, who, in 
turn, was not obliged to observe any formalities in contracting marriage. Cf.
S. C. Or., July 9, 1942 (Bouscaren, op. cit., II, 338).

06 Not all authors admit this; cf. Cappello, op. cit., no. 702.
07 Can. 1099, § 2.
08 Can. 1100. In the Oriental Code, can. 91 is the equivalent of can. 1100. Can. 

1101 has no equivalent in that Code.
00 Cf. Gasparri, ibid., no. 1032; Wernz-Vidal, ibid., no. 555; Cappello, ibid., 

no. 705, 1. Even the priest who assists in virtue of can. 1098 seems not completely 
free of the obligation to use some of them; cf. Coronata, ibid., no. 570. Cf. S. C. 
de Prop. Fide, June 23, 1830 (Fontes, no. 4749).

100 Cf. Gasparri, loc. cit. The Ritual requires the pastor to wear a surplice 
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2. Without prejudice to the provision of § 1, 1 °, non-Catholics 
whether baptized or unbaptized, when they contract with each 
other, are nowhere bound to observe the Catholic formalities of 
marriage.97

1100. The ceremonies of marriage. Outside the case of neces
sity, in the celebration of marriage there shall be observed the 
rites provided in the liturgical rituals approved by the Church or 
accepted by praiseworthy customs.98

This canon speaks of the ceremonies that do not affect the valid
ity of the marriage. The complete omission of them constitutes 
a grave sin,99 unless necessity excuses.100 Some hold that the cere- * S.
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monies must be supplied if they were omitted in a case of neces
sity and that this obligation is a grave one.101

and a white stole. He is to be assisted by at least one cleric also wearing a white 
surplice. The parties kneel before the altar. The form of interrogation is “Do 
you wish to take N. here present for your lawful wife (husband) according to 
the rite of Holy Mother Church?” After the parties have answered, giving their 
consent, the pastor tells them to join their right hands and says: "Ego coniungo 
vos in matrimonium. In nomine Patris, et Filii, et Spiritus Sancti. Amen.” Then 
he sprinkles them with holy water and proceeds to the blessing of the ring.

If Mass follows the ceremonies, the pastor wears the vestments during the 
ceremony. Cf. S. R. C., decr. Aug. 31, 1867 (Fontes, no. 6017). It is not definitely 
certain that candles must be lighted on the altar for the marriage ceremonies.

In addressing the parties it suffices that the pastor should use their first names; 
but if he uses the family name, he uses the maiden name of the woman. A mis
take in the name does not affect the validity of the marriage. Cf. Wernz-Vidal, 
ibid., no. 555, notes 11 and 12.

Since the priest docs not join the parties, it is permitted that diocesan statutes 
should substitute for the words, “I join you,” words of more appropriate meaning. 
Cf. Gasparri, ibid., no. 1041; Wernz-Vidal, ibid., no. 555, note 14.

Though the Missal provides for the address to the parties to take place after 
the nuptial Mass, a custom of giving it before the marriage may be retained. Cf. 
Gasparri, ibid., no. 1040; Wernz-Vidal, ibid., no. 555, note 8.

So may be retained the usage of blessing two rings instead of the one for which 
the Ritual provides. Cf. S. R. C., decr. Sept. 15, 1881 (Fontes, no. 6128). The 
material of which the ring is made is not specified. If it is broken or lost, another 
may be blessed with the same formula. Cf. Vlaming, op. cit., no. 610, p. 215, note 
3. Even when the woman is entering a second marriage, the blessing of the ring 
is prescribed. Cf. S. R. C., Aug. 27, 1836, ad 2 (Fontes, no. 5881).

101 Gasparri, ibid., nos. 1033-38; contra Cappello, ibid., no. 705, 5.
102 Can. 1101, §§ 1, 2. The nuptial blessing consists of the three prayers said 

during the nuptial Mass, two following the Pater Noster and one just before the 
Placeat at the end of the Mass.

Cf. II Plen. Council of Baltimore, Acta, no. 333.

1101. The nuptial blessing, i. The pastor shall take care that 
the spouses receive the solemn blessing, which can be given them 
even after they have lived a long time in the marriage state, but 
only during Mass and with the observance of the special rubrics, 
exclusive of the forbidden seasons.

2. Only that priest, in person or through another, can give the 
solemn blessing who can validly and lawfully assist at the mar
riage.102

A justifying reason permits the omission of the nuptial bless
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ing since the obligation of receiving it, either immediately after 
the marriage ceremony or at any subsequent time, is not a grave 
one.103 It cannot be imparted outside Mass without an indult of 
the Holy See,104 but it must be given when Mass accompanies 
the nuptials, even if the spouses do not receive Holy Communion 
at the Mass.105 A widow may receive it at her second marriage if 
she did not receive it at her first.106 Custom may allow widowers 
to receive it at every marriage.107 If the blessing cannot be given, 
the votive Mass for the spouses cannot be said nor can a commem
oration be inserted in the Mass required by the rubrics.108 The 
priest who says the Mass need not be the one who assisted at the 
marriage; 109 moreover, the Mass need not be applied for the in
tention of the spouses unless they have given a stipend for 
it.110

The nuptial Mass and the nuptial blessing are forbidden in the 
case of spouses who are excommunicated or interdicted or who 
contract marriage through a proxy or with a suspensive condi
tion.111

1102. The ceremonies in a mixed marriage, i. In marriage 
between a Catholic party and a non-Catholic party the questions

103 Cf. Wernz-Vidal, ibid., no. 557.
104 S. C. S. Off., Aug. 31, 1881 (Fontes, no. 1071); cf. Gasparri, ibid., no. 1050. 

The indult may permit the giving of the solemn blessing, a less solemn blessing, 
or a least solemn blessing; for the latter two, cf. Appendix of the Roman Ritual; 
the last mentioned is used when the nuptial blessing cannot be given. The quin
quennial faculties of the bishops in the United States permit the subdelegation 
of the privilege of blessing marriages outside Mass or of reciting prayers over 
the couple according to approved formulas.

108 S. R. C., deer. June 30, 1896 (Fontes, no. 6265).
106 Cf. our commentary on can. 1143. A woman who has lost her virginity may 

also receive it; cf. Wernz-Vidal, ibid., no. 557; Cappello, ibid., no. 710, 4’.
1®7 Cf. De Smet, De matrimonio, no. 198, p. 167, note 4; Cappello, ibid., no. 

710,3°.
10« S. R. C., deer. June 23, 1853 (Fontes, no. 5967); deer. Aug. 14, 1858 (Fontes, 

no. 5992). 100 Cf. Coronata, ibid., no. 577.
no S. C. S. Off., Sept. 1, 1841 (Fontes, no. 886).
111 Cf. Wernz-Vidal, ibid., no. 557; in partial disagreement Cappello maintains, 

however (ibid., no. 710, 5), that the prohibition does not extend to those who con
tract marriage through a proxy.
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requiring an expression of consent must be put in accordance 
with the requirement of canon 1095, § 1,3°.

2. But all sacred rites are forbidden; but if it is foreseen that 
from this prohibition greater evils will follow, the ordinary can 
permit some of the usual ecclesiastical ceremonies, but never the 
celebration of Mass.112 It is held by Gasparri that the ordinary may 
permit, for a serious reason, all the sacred rites except the cele
bration of Mass.113

112 Can. 1102, §§ 1, 2. Cf. our commentary on can. 1064, 4*.
118 Ibid., no. 466; cf. also Instructio Antonelliana, Nov. 15, 1858 (Fontes, no. 

6454). The prohibition of the Holy Office of November 26, 1836, forbidding the 
formula “I join you in marriage” seems to be abrogated by the Code. Cf. Gasparri, 
ibid., no. 463.

11* Gaspari, ibid., nos. 462, 467; Wernz-Vidal, ibid., n. 561, note 43.
359

The evils the avoidance of which is sufficient to warrant the use 
of sacred rites in mixed marriages are, e.g., the following: hatred 
of non-Catholics for the Church and its laws; the danger of mar
riage in a non-Catholic church or before a non-Catholic minister; 
vindictiveness on the part of the non-Catholic which would cause 
him to repudiate his antenuptial agreement or on the part of 
the Catholic which would result in the loss of the latter’s faith.114

1103. The registration of the marriage. 1. After the celebra
tion of the marriage, the pastor or the priest who takes his place, 
shall, as soon as possible, enter into the matrimonial register the 
names of the spouses and of the witnesses, the place at which and 
the date on which the marriage was celebrated, as well as all other 
items according to the system prescribed in the ritual books or by 
the proper ordinary; and this even though some other priest, 
delegated by himself or by the ordinary, assisted at the marriage.

2. Moreover, in accordance with the norm of canon 472, § 2, 
the pastor shall also make an entry in the baptismal register to the 
effect that the spouse contracted marriage in his parish on the 
given day. But if the spouse was baptized elsewhere, the pastor of 
the parish in which the marriage occurred shall, either directly or 
through the bishop’s curia, send a notice of the marriage thus
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contracted to the pastor of the parish in which the baptism oc
curred that the latter may enter it in his baptismal register.

3. When marriage is contracted in accordance with the norm 
of canon 1098, the priest, if there was one present, or the witnesses, 
if no priest was present, are bound, jointly and severally with 
the contracting parties themselves, to ensure that the marriage 
shall be entered as soon as possible in the prescribed registers.    

Those who are bound as taking the place of the pastor are all 
parochial vicars who have the full authority of pastors and who, 
in virtue of canon 1094, are authorized as such to assist at mar
riages.  This burden may be committed to the assistant (vicarius 
cooperator).  If, in postponement, there is danger that the entry 
will not be made, a grave sin is committed through delay.

115116117

110
111

118

115 Can. 1103, §§1-3. The first general law requiring matrimonial registers 
was that contained in the decree Tametsi of the Council of Trent, though as 
early as the third century there are evidences of the existence of such registers, 
and during the century preceding the Council of Trent such registers were re
quired by the laws of particular councils. In the eighteenth century the secular 
authorities adopted these registers and sought to regulate them by secular legis
lation, just as Justinian (Nov. [74.4] 1, 2), had required that a chart of the mar
riage be kept in the parish archives; but this policy was abandoned after the 
French Revolution, when the secular authorities introduced separate systems for 
the recording of marriages. Cf. Joannes A. Abbo, Relationes inter S. Sedem et 
Gubernium Sardiniae (Rome: SocietA Editrice Libro Italiano, 1940), pp. 12-34.

Can. 92 of the Oriental Code is the equivalent of can. 1102. It adds in § 1 
the requirement that die entry shall describe the impediment and its degree 
when a dispensation has been issued and shall note the name of the one who 
granted the dispensation. Moreover, in § 3 it refers to die obligation without the 
use of the description “in solidum/*

116 Cf. our commentary on can. 451 (§2), 470, 1094. Before the decree Ne 
temere, a pastor was obliged to make this entry with his own hand; even today 
when he performs this task through a delegate, it is a matter of conscience that 
he supervise the entry. His signature is required by the Roman Ritual even when 
a delegate has assisted at the marriage; cf. tit. XII, c.4, Forma describendi 
coniugatos.

117 Cf. Coronata, De sacramentis, III, no. 579.
118 Cf. Gasparri, ibid., no. 1075; Cappello, ibid., no. 718, 4, 7.

Besides the items mentioned in canon 1103, § 1, the Roman 
Ritual requires the entry of the names of the parents of each of 
the spouses, the age of the spouses and their parish; the names of 
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the parents of the witnesses and their parish; the dates on which 
and the parishes in which the banns were proclaimed; the fact of a 
dispensation from the proclamation of the banns; the fact that 
the priest assisting at the marriage was or was not delegated; the 
fact that the nuptial blessing was or was not given; the circum
stances affecting a dispensation from any impediment.110 In 
addition, there should be entered into the matrimonial register 
the fact of a validation or a sanation of the marriage if it was 
invalidly contracted; the fact of the dissolution of the marriage 
by a dispensation from the bond of a non-consummated marriage 
or by solemn religious profession; and the fact of a declaration of 
the nullity of the marriage.120 Notification concerning these facts 
must also be sent to the pastor of the parish in which the spouses 
were baptized for entry in the baptismal register.121

110 De Smet (ibid., no. 700, p. 598, note 3) says that the local diocesan regula
tions can supplant these requisites, but he docs not correctly refer to the words 
of can. 1103, § 1, since he thinks that diocesan regulations are inserted in it as an 
alternative to the regulations of the ritual books, whereas the canon means them to 
be supplementary. The II Plenary Council of Baltimore (Acta, no. 223) requires 
the observance of the requisites of the Roman Ritual, conceding only that those 
parts of the entry which are common to all marriages may be printed at the top 
of the respective pages of the register.

120 cf. can. 1988; Wernz-Vidal, ibid., no. 563; De Smet, ibid., no. 700, p. 598, 
note 5. 121 Cf. De Smet, ibid., no. 700, 20.

122 cf. S. C. de Sacramentis, instr. July 4, 1921, ad 3 (AAS, XIII, 348; Bouscaren, 
op. cit., I, 497 f.).

123 cf. S. C. de Sacramentis, instr. Mar. 6, 1911, ad 2 (AAS, III, 102).

Notification of the marriage and of the dissolution of the mar
riage of immigrants must be sent, through the bishop’s curia, to 
the parish in which they were baptized.122 The notification of the 
marriage should contain, besides the items mentioned in canon 
1103, § 1, the age of the spouses, the names of their parents, the 
seal of the parish, and the signature of the pastor, with a cross 
reference to the facts of baptism.123

When a marriage is celebrated in accordance with the norm of 
canon 1098, the spouses and the witnesses are obliged to make the 
report of it only when no priest was present, unless they know
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for certain that the priest did not make the report. The report 
must be made to the pastor of the parish in which the marriage 
occurred. He has the obligation of entering it into his matrimonial 
and baptismal registers and of sending proper notification to the 
pastors of the parishes in which the spouses, one or both, may 
have been baptized.124

Scholion. The formalities required by Anglo-American law. 
About half of the States of the United States have by statute in
serted into their legal systems the requisite that marriage be cele
brated before a qualified civil or religious official. In the States that 
have not done so, the so-called “common law marriage” can be 
celebrated without the presence of any such official. But even in 
the States in which the presence of such an official is required, a 
marriage thus contracted when at least one of the parties is in 
good faith is valid, except in Arkansas, Connecticut, Illinois, 
Louisiana, New York, North Carolina, and Tennessee.

Priests are competent to officiate at marriage in all the States 
and Territories, none of which requires that marriage occur in 
the presence of a civil official. Indeed, Maryland and West Virginia 
require that the marriage occur in the presence of a priest, minis
ter, or other religious official.

In some States it is required that the officiating priest, to be 
qualified, shall have a domicile in the State; in others registra
tion is required, and this is granted, in certain States, only on the 
presentation of ecclesiastical credentials. Of the States requiring 
that secular authorization be obtained, some do not require it 
of priests who have a domicile in the State. In the city of New 
York and the city of Philadelphia registration is required, though 
it is not demanded elsewhere in the States of New York and 
Pennsylvania.

Judges and justices of the peace are generally authorized to 
officiate at marriages. If they do so within the State, even though 
outside their respective jurisdictions, the marriage is not regarded

124 Cf. Cappello, op. cit., no. 720; Coronata, op. cit., no. 579, p. 808.
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as invalid before the secular law. Mayors, aidermen, and notaries 
public are also authorized to officiate under the laws of some 
States.125

No State or Territory has declared a marriage invalid for lack 
of witnesses, but about three-quarters of the States require the 
presence of witnesses, some of them indirectly, e.g. by specifying 
that, when the marriage is celebrated before a minister of reli
gion, the latter shall observe the ceremonies prescribed by his 
ritual. In any event, in States in which “common law marriage” 
is valid, the absence of witnesses cannot affect the validity of a 
marriage.120

CHAPTER VII

Marriage of Conscience

Canons 1104-1107

Division. Canon 1104 indicates the gravity of the reason justi
fying a marriage of conscience as well as the authority needed for 
the permitting of it; canon 1105 provides for the obligation of 
secrecy affecting those who know of it; canon 1106 notes the case 
in which this obligation of secrecy ceases to bind; and canon 1107 
provides for the registration of the marriage.

1104. Cases in which marriage of conscience is permitted. 
Only for an extremely grave and urgent reason and only with per
mission granted by the local ordinary, to the exclusion of the vicar 
general unless he has a special mandate, is it allowed to enter a 
marriage of conscience, that is, to celebrate marriage secretly and 
without the proclamation of the banns, in accordance with the 
norm of the following canons.1 In granting this permission the 
local ordinary 2 implicitly dispenses from the proclamations of

126 Cf. Alford, op. cit., pp. 244 f.; 279 f. 126 Cf. ibid., pp. 274 f.
1 Can. 1104. Before the Council of Trent, a marriage of conscience was one 

contracted without any external formality. Cf. cc.4, 5, D. XXXIV.
2 As to those who are local ordinaries, cf. our commentary on can. 198. Because 
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the banns and from the registration of the marriage in the ordi
nary matrimonial register.

As examples of the required justifying reason authors give the 
following: the preservation of the reputation of persons living 
in concubinage who are reputed to be married; the need of a 
widow to retain either the custody of her children or her employ
ment, either of which she would be required to sacrifice on mar
riage; the protection of an inheritance which would be lost by 
marriage; restrictions of the secular law which prevent a pastor 
from assisting at the marriage, but not forfeiture, on entering a 
second marriage, of a pension paid the widow of a government 
employee.3

1105. The secret. Permission for the celebration of a marriage 
of conscience carries with it the promise and the grave obligation 
of preserving secrecy on the part of the priest assisting at the mar
riage, of the witnesses, of the ordinary and his successors, and even 
of each of the spouses as long as the other does not consent to the 
revelation.4

If both spouses agree to the revelation, the obligation of secrecy 
ceases to bind any of the persons concerned, even if it was con
firmed, at the command of the local ordinary, by an oath.5

1106. Automatic cessation of the obligation of secrecy. The 
obligation of this promise on the part of the ordinary does not ex
tend to the case in which scandal or grave detriment to the 
sanctity of marriage impends from the observance of the secret, 
or in which the parents neglect the baptism of the children born 
of such a marriage or provide that they shall be baptized under 
fictitious names, unless in the latter case they notify the ordinary 
of the omission of the banns, the local ordinary must be especially careful to 
determine the free state of the parties and to assure himself that the parties will 
keep the promises they must make, and above all to ascertain that the reason 
alleged is extremely grave and urgent. Coronata says that a pastor may permit 
such a marriage in danger of death, if there is adequate reason. Cf. De sacramentis, 
III, no. 583.

8 Cf. Cappello, ibid., no. 723; Wernz-Vidal, ibid., no. 567; Coronata, ibid., no. 
584. 4 Can. 1105. 6Cf. Coronata, op. cit., Ill, no. 586.
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within thirty days of the birth and baptism of the child with the 
correct identification of the parents, or in which the parents 
neglect the Christian education of the children.®

Scandal could impend, e.g., in the case in which the marriage 
of conscience was permitted because parties living in concubinage 
were thought to be married, if it is now probable that it will be 
publicly known that they were actually living in concubinage. 
Detriment to the sanctity of marriage would be threatened by 
the intention of one of the parties to attempt a second marriage.

When the parents notify the local ordinary of the baptism of 
their children under assumed names, they must also give suf
ficient information so that he has a complete cross reference to 
the baptismal register in which the children’s baptism is recorded. 
This is recorded by the local ordinary in a special register in his 
secret archives.7

1107. The registration of the marriage. A marriage of con
science is not to be recorded in the usual registers of marriage and 
baptism, but in a special book to be kept in the secret archives of 
the curia, of which mention is made in canon 379?

A transcript of this record can be obtained only by one who 
proves that justice entitles him to it and that he can obtain the 
information in no other way, e.g., by an ecclesiastical tribunal, 
but not by a secular tribunal.0

Should the obligation of secrecy cease to bind, the marriage 
must be entered in the usual registers; entry in the usual matri
monial register is to be made after the marriage last entered but 
with a cross reference at the page at which it should have been 
entered if entry had been made as of the date of the celebration 
of the marriage.10

«Can. 1106. The local ordinary can demand written guaranties in regard to 
the rights of offspring asserted here. Cf. Wernz-Vidal, ibid., no. 569.

7 Cf. De Smet, ibid., no. 160, p. 138, note 4.
s Can. 1107. Cf. our commentary on can. 379. Can. 93-96 of the Oriental Code 

are the equivalent of can. 1104-07. 0 Cf. Wernz-Vidal, ibid., no. 570, note 8.
io Cf. Wernz-Vidal, loc, cit,; De Smet, ibid., no. 160, p. 138, note 3.

365



can. 1108 THE SACRED CANONS

CHAPTER VIII

The Time and the Place for the Celebration 
of Marriage

Canons 1108-1109

Division. Canon 1108 lays down norms affecting the time at 
which marriage may be celebrated; canon 1109, norms affecting 
the place.

1108. The time at which marriage may be celebrated. 1. Mar
riage can be contracted at any time of the year.

2. Only the solemn blessing of marriage is forbidden from the 
first Sunday of Advent to Christmas inclusively and from Ash 
Wednesday to Easter inclusively.

3. But local ordinaries can, without prejudice to liturgical 
laws, permit it, for a justifying reason, even during the periods 
mentioned, with an admonition to the spouses that they abstain 
from excessive display.1

It is the celebration of marriage without the solemn blessing 
that the Code permits on any day of the year. In virtue of this 
permission it seems that any restriction made by diocesan law is 
opposed to the Code, though some hold that a restriction as to the 
hour of the day is not thus opposed to it.2

In earlier times, marriage was forbidden from Advent till the 
Octave of the Epiphany, from Septuagesima till the Octave of 
Easter, and during a three-week term before the feast of St. John 
the Baptist.3 The Code forbids only the solemn blessing during 
the period specified, but even that may be permitted by the local

1 Can. 1108. Can. 97 in the Oriental Code is the equivalent of can. 1108. It 
differs from the latter in § 2 in allowing particular law to determine additional 
periods of prohibition, as well as to forbid the very celebration of marriage as 
well as the accompanying solemn blessing.

2 Cf. Wernz-Vidal, op. cit., no. 577; Cappello, op. cit., no. 726. Can. 5 also per
mits the toleration of an opposite immemorial custom. Cf. Wernz-Vidal, ibid., 
no. 575, note 19; De Smet, op. cit., no. 199, p. 168, note 1.

3 Prior to the eleventh century, marriages were forbidden only during Lent; 
it was in that century that the prohibition was extended to the times mentioned
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ordinary if a justifying reason intervenes.* 4 From this it seems to 
follow that the obligation of omitting the solemn blessing is not 
a grave one.5 6

in the text. A universal law in this matter did not exist until after the time of 
Clement III (1187-91), whose decretal was inserted in the Decretals of Gregory 
IX; cf. c.4, X, de feriis, II, 9. The Council of Trent imposed anathema on 
those who would say that this prohibition was a tyrannical superstition. Cf. sess. 
XXIV, de matrimonio, can. 11; Schroeder, Council of Trent, p. 182. The common 
view always held that marriages contracted during the forbidden times were 
valid. Cf. Gasparri, op. cit., no. 1057 ff.; Wernz-Vidal, ibid., no. 573.

4 The Code does not explicitly forbid secular celebrations accompanying mar
riage during the periods indicated. However, since it requires the admonition 
to be given the spouses that they refrain from excessive display on the occasion
when the solemn blessing is allowed, it seems that at least this much affects mar
riages contracted without the solemn blessing during those periods; cf. Cappello, 
op. cit., no. 726, note 2; Coronata, op. cit., Ill, no. 589.

6 Cf. De Smet, op. cit., no. 199, p. 169, note 1; Vlaming, op. cit., no. 614; contra 
Wernz-Vidal, ibid., no. 575. ® Cf. our commentary on can. 2270-72.

t Can. 1109. Because the Ritual says that it is highly desirable that marriage 
3®7

The solemn blessing is also forbidden during the time of a 
general or a local interdict.®

1109. The place for the celebration of marriage. 1. A mar
riage between Catholics shall be celebrated in the parochial 
church; only with the permission of the local ordinary or of the 
pastor can it be celebrated in another church or public or semi
public oratory.

2. Only in an extraordinary case and always for a justifying, 
reasonable cause can local ordinaries permit a marriage to be 
celebrated in private dwellings; but ordinaries shall not permit 
it in the churches or oratories of a seminary or of women religious, 
except in a case of need and then with the observance of appropri
ate safeguards.

3. But marriages between a Catholic party and a non-Catholic 
party shall be celebrated outside the church; but if the ordinary 
shall prudently judge that this provision cannot be observed be
cause of greater evils to follow, it is committed to his wise discre
tion to dispense from this restriction, without prejudice, however, 
to the provision of canon 1102, § 2.  No one can demand that a7
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marriage between Catholics be permitted to occur outside the 
parochial church.8

It is a grave obligation that requires the celebration of the mar
riage of Catholics in at least a semipublic oratory, exclusive of 
even a domestic oratory;9 it is a still more grave obligation that 
forbids the celebration of marriage in the churches or oratories 
of a seminary or of women religious.10 The dispensation from 
these obligations requires a justifying and reasonable cause, e.g., 
illness of one of the spouses or inequality of social rank of the 
spouses.11

Mixed marriages may take place in a domestic oratory or in the 
sacristy, since these are not considered sacred places in the sense 
of the prohibition of this canon.12

CHAPTER IX

The Effects of Marriage

Canons 1110-1117

Division. Canon 1110 insists that an indissoluble bond arises 
from the contract of marriage and that in the case of Christians 
be contracted in church, many provincial councils had, previous to the Code, 
already required its celebration in church, in the absence of a serious reason per
mitting its celebration elsewhere. Cf. Coronata, ibid., no. 590; Wernz-Vidal, ibid., 
no. 579, note 28; Cappello, ibid., no. 729.

The third paragraph of can. 1109 is not found in the equivalent can. 98 of the 
Oriental Code nor is there a limitation in the first paragraph of can. 98 by which 
the terms of that paragraph would be limited to marriages involving two Catholics.

8 Cf. Wernz-Vidal, ibid., no. 579. There is probability in the view that holds 
the obligation of contracting marriage in the parochial church as one that is not 
grave. Cf. Gasparri, ibid., no. 1065; Cappello, ibid., no. 728.

• Cf. Wernz-Vidal, ibid., no. 57g. But a bishop's chapel is entitled to the rank 
of a semipublic oratory. Cf. our commentary on can. 1189; cf. Gasparri, ibid., 
no. 1066.

10 Cf. Gasparri, ibid., no. 1065; Cappello, ibid., no. 728; De Smet, ibid., no. 200, 
p. 169, note 5.

11 Cf. Coronata, ibid., no. 591; Vlaming, op. cit., no. 616, p. 225.
12 Cf. Wernz-Vidal, ibid., no. 57g, note 29; as to the use of rites and the ordinary's 

permission for such use, cf. our commentary on can. 1102, § 2.
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sacramental grace is also imparted as an effect of it. Canon 1111 
asserts the right to the marital relationship which accrues to each 
party from the contract. Canon 1112 confers on the wife the status 
of the husband with regard to participation in its canonical effects, 
except the case in which the law provides the contrary. Canon 
1113 defines the obligation of parents with regard to their off
spring. Canons 1114-17 are concerned with the problem of the 
legitimacy of the offspring.

1110. The indissoluble bond and sacramental grace. From a 
valid marriage there arises between the spouses a bond that is of 
its nature perpetual and exclusive; moreover, Christian marriage 
imparts grace to spouses who do not interpose an obstacle to it.  
The results of the bond are equally binding on both parties; the 
sanctifying and the sacramental grace may be received by one 
party and not by the other because the latter was in the state of 
mortal sin. But even for such a one the grace revives when the 
mortal sin has been forgiven.

1

2
1111. The mutual right to conjugal acts. To each spouse is 

granted from the very beginning of the marriage a right and a duty 
in regard to acts belonging to the conjugal state.3

Among these rights and duties the chief place is held by the 
right to request and the duty to render the marital or carnal rela
tion, i.e., the act which of its nature is intended to result in the 
procreation of offspring.4 The obligation of rendering this rela
tion is a grave one, but it resides entirely within the internal 
forum and no action at law is given for its specific fulfillment. It 
is consequently a grave sin for a spouse to render himself inca
pable of fulfilling that obligation. Though neither spouse can

1 Can. 1110. This is to say that matrimonium in fieri produces matrimonium in 
facto esse; or that, in the case of Christians, the sacramentum tantum (the contract 
elevated to the dignity of a sacrament) results in the res tantum (sanctifying grace 
and sacramental grace) and in the res et sacramentum (die indissoluble bond).

2 Cf. De Smet, op. cit., no. 187.
8 Can. 1111. Two months of grace are no longer afforded for deliberation about 

entering the religious state (cf. c.7, X, de conversione coniugatorum, III, 32).
* Cf. our commentary on can. 1086, § 2.
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renounce the exclusive right each possesses to this relation with 
the other, they can agree to abstain from its use. Similarly the use 
of it may be suspended or taken away by natural or positive 
law.6

If one of the parties should make a private vow of chastity after 
the marriage, the other party can suspend it for the duration of 
the marriage.6 If this vow existed at the time of the marriage, it 
rendered the marriage unlawful but not invalid.7 Since the mar
riage is valid, it seems to some authors that canon 1111 suspends 
the operation of the vow to the extent required for the enjoy
ment of the right conferred by it, as well as for the rendering of 
the duty required.8 Of course, any sin against chastity would, for 
such a person, be a sin not only against the virtue but also against 
his vow.

The obligation of rendering the relation is suspended when 
the other spouse labors under a contagious disease and there is 
great probability that it will be communicated at the time of the 
relation. It is suspended also when it is sought immoderately or 
in an inappropriate place or by one who is drunk or who other
wise lacks the use of reason.0 The obligation ceases through the 
adultery of the other party 10 or through the latter’s impotence.11

6 The Decretals forbade the use of this right to a spouse who had committed 
incest with a blood relative of his spouse (cf. cc. i, 4, 6, 10, 11, X, de eo qui cognovit 
consanguineam uxoris suae vel sponsae, IV, 13); but this penalty does not appear 
in the Code. ®Cf. our commentary on can. 1312, § 2.

T Cf. our commentary on can. 1058.
8 Cf. Gasparri, ibid., no. 430; Coronata, ibid., no. 596. The more common doc

trine, however, denies the party bound by the vow, not the radical right to seek 
the relation, but the seeking of it in the individual instance, and requires that a 
dispensation be obtained. Cf. De Smet, ibid., no. 229. The vow seems to forbid 
such a one to render the relation when the other party had lost his right through 
adultery. Cf. De Smet, loc. cit.

°Cf. Gasparri, ibid., no. 1086; Cappello, ibid., no. 811; De Smet, ibid., nos. 
220, 235. 10 Cf. our commentary on can. 1129, 1130.

11 Cappello holds that the relation is permitted if it is possible in spite of the 
impotence. Cf. Cappello, ibid., no. 814. Coronata regards this as a probable view; 
cf. Coronata, ibid., no. 596. Gasparri (ibid., no. 1088) holds the contrary. In any 
event, the other acts of affection are not prohibited; cf. Coronata, loc. cit. Cf. our 
commentary on can. 1068.
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If one of the parties conceives a doubt regarding the validity 
of the marriage, he cannot seek the rendering of the relation until 
he has made adequate investigation. If the investigation does not 
and cannot remove the doubt, the restriction is removed.12

1112. The wife’s participation in the husband’s status. Unless 
a special law makes some other provision, a wife, with regard to 
canonical effects, shares in the state of her husband.13

1113. The obligation to the children. Parents are bound by 
the gravest of obligations to secure by all means in their power 
the religious, moral, physical, and civil education of their chil
dren, as well as to provide for their temporal welfare.14

12 Cf. De Smet, ibid., no. 237, who advises that the doubt be removed by way of 
a dispensation ad cautelam and the renewal of consent; cf. also Cappello, ibid., 
no. 812. Gasparri thinks the restriction remains in two cases, even when the 
doubt is insoluble, i.e., if the doubt concerns the death of a former spouse 
(because then the previous marriage is in possession) and when the doubt con
cerns not the existence of an impediment (i.e., when it is certain that the im
pediment did exist) but the fact of a dispensation from the impediment; cf. 
Gasparri, ibid., no. 1091. De Smet thinks the restriction remains in two other cases, 
viz., if the doubtful validity of the marriage is a matter of public knowledge and 
the continuation of the cohabitation would result in scandal and if the impedi
ment of impotence definitely exists but the doubt concerns its existence prior to 
the marriage; cf. De Smet, ibid., no. 238. When a party becomes certain that an 
invalidating impediment made his marriage invalid, he must communicate this 
knowledge to the other party and abstain both from seeking and from rendering 
the relation. However, Coronata says that there is probability in the view that, if 
it is impossible for him to inform the other party, he may render the relation 
if the impediment instituted by ecclesiastical law is one from which the Church is 
accustomed to grant a dispensation, since it is argued that the Church would not 
insist on the restraining effect of the impediment under those circumstances. 
However, those who hold this view insist that an explicit dispensation should be 
later obtained ad cautelam. Cf. Coronata, ibid., no. 597, p. 830; Cappello, ibid., no. 
812; De Smet, ibid., no. 238.

13 Can. 1112. Cf. as to the wife’s domicile our commentary on can. 93; as to her 
change of rite, our commentary on can. 98, §4; as to the place of her burial, 
our commentary on can. 1223, § 2, and can. 1229, § 2.

11 Can. 1113. As to specific obligations of parents, cf. our commentary on can. 
770 (in regard to baptism), on can. 788 (in regard to confirmation), on can. 854 
(in regard to Holy Communion), on can. 542 (with regard to forced entry into 
the novitiate), on can. 1034 (with regard to the marriages of minors), on can. 
1335, 1372-74 (with regard to the catechetical instruction and education of chil
dren). Cf. also can. 2319, 2°-4°, for the penalty (excommunication reserved to the
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1114—1117. Legitimacy and legitimation. Those children are 
legitimate who are conceived in or born of a valid or a putative 
marriage, unless, at the time of conception, the use of the mar
riage previously contracted was forbidden the parents on account 
of solemn religious profession or of the reception of a sacred 
order.10

ordinary) for violation of the obligation requiring the baptism and education of
children in the Catholic Church.

15 Can. 1114. The chief canonical effect of legitimacy is the countervailing of 
the disqualification for orders (cf. our commentary on can. 984, i°), for admission 
into the seminary (cf. our commentary on can. 1363, § 1), for the cardinalitial 
dignity (cf. our commentary on can. 232, § 2), for the episcopate (cf. our com
mentary on can. 320, § 2, and can. 331, § 1, i°), and for the office of major superior 
in religious institutes (cf. our commentary on can. 504).

As to the effects of marriage, the Oriental Code differs, in can. 99-106, from 
can. 1110-1117 of the Latin Code only in regard to can. 1114 (the "nisi” clause of 
which is omitted in can. 103) and in regard to can. 1115, § 2 (the time periods of 
which are expressed as days in can. 104, § 2).

16 The Church may tolerate the determination by the secular tribunal of a 
mere fact underlying legitimacy, e.g., whether a marriage was contracted or 
whether a child is the offspring of given parents. Cf. Wernz-Vidal, ibid., no. 612, 
note 41; Gasparri, ibid., no. 1115. Putative marriage was not recognized by the 
English common law; this rule holds in those States which have not enacted con
trary statutes; however, there are only a few States that have not modified the 
common law in some degree. Alford, op. cit., nos. 257-60.

17 Cf. Gasparri, ibid., no. 1113; Cappello, ibid., no. 748, 2*; contra Coronata, 
ibid., no. 606.

Legitimacy is a juridical quality conferred on a child born in 
wedlock, producing definite effects in law. It is based on the 
natural dignity that derives from the natural law. On the other 
hand, legitimation is an institute of the positive law or a conces
sion of a lawful superior which attributes to a child born out of 
wedlock at least some of the juridical effects of legitimacy. The 
question of the legitimacy of the children of a baptized person is 
reserved to the decision of the ecclesiastical tribunal, since this 
is one of the inseparable effects of marriage.10

According to the more common view a child is legitimate, in ac
cordance with canon 1114, if he is born of parents who are mar
ried, even though they were not married at the time of the child’s 
conception.* * 15 16 17 It suffices for the legitimacy of the child that at his
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conception or birth at least one of his parents considered him
self joined to the other in marriage, even though objectively the 
marriage was invalid (i.e., that a putative marriage existed be
tween his parents at his conception or his birth). The extension 
of legitimacy to children born of a putative marriage derives en
tirely from the disposition of the positive law.18 The subsequent 
declaration that the marriage was invalid does not affect the 
legitimacy of the child conceived while one of the parties was in 
good faith as to its validity.10

The more common view holds that foundlings are to be re
garded as legitimate until their illegitimacy has been proved, 
though if they are to be promoted to orders it would be wise to 
provide for their legitimation or for a dispensation as a precau
tionary measure.20

The use of a valid but unlawful marriage renders the child re
sulting from that use illegitimate only in the case stated in canon 
1114, i.e., when the use of marriage was forbidden to one of the 
parents who, subsequent to the marriage, made solemn religious 
profession or was admitted to sacred orders.21

1115. 1. The father is he who is shown to be such by the exist
ence of a recognized marriage unless the contrary is proved by 
sufficient evidence.

2. They are presumed legitimate who were born at least six 
months after the day on which the marriage was celebrated or 
within ten months from the day on which conjugal relations were 
suspended.22

18 The principle, however, is very old in canon law; cf. c.8, C. XXXIV, q. 1; 
c. 1, C. XXXV, q.8; cc.2, 8, X, qui filii sint legitimi, IV, 17. Cf. our commentary 
on can. 1015, § 4.

10 Even if the parents entered the marriage with a secret pact opposed to the 
substance of marriage, the children are regarded as legitimate in the external 
forum until the invalidating effect of such a pact and the bad faith of both parties 
shall have been established in the external forum. Cf. Gasparri, ibid., no. 1112; 
Coronata, ibid., no. 607, p. 850.

-0 Cf. Wernz-Vidal, ibid., no. 613; Gasparri, ibid., no. 1114; Cappello, ibid., 
no. 749. 21 Cf. Gasparri, ibid., no. 1112.

22 Can. 1115, §§ 1, 2. The first presumption of can. 1115 is taken verbatim from 
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This canon affords two presumptions affecting legitimacy, pre
sumptions which may be disproved by contrary evidence, but 
not merely by the sworn testimony of the parents, nor by proof of 
adultery on the part of the mother.* 23 Sufficient proof of illegiti
macy would be afforded if it could be shown that during the pe
riod of four months that lay between beginning of the tenth and 
the sixth month respectively before the child’s birth the fa
ther was either impotent or was prevented from having access 
to the mother.

the Digest; cf. D. (2.4) 5. It is also a presumption of the English common law. 
Cf. Alford, op. cit., no. 258.

23 Cf. Gasparri, ibid., no. 1113; Cappello, ibid., no. 747; Wernz-Vidal, ibid., 
no. 613.

24 Can. 1116. The first canonical recognition of legitimation by subsequent mar
riage, an institute of Roman law dating from Constantine, appears in c. 1, X, 
qui filii sint legitimi, IV, 17.

25 With regard to legitimation through a dispensation from an invalidating 
impediment, cf. our commentary on can. 1051. That canon excludes sacrilegious 
and adulterine children from the scope of that method of legitimation. With

1116. By the subsequent valid or putative marriage of the 
parents, whether it is a validation or the original contract, even if 
it is not consummated, the offspring is made legitimate, provided 
the parents were qualified to contract a valid marriage with each 
other at the time either of the child’s conception, or of pregnancy, 
or of the child’s birth.24

By requiring that the parents be qualified to contract mar
riage with each other at the time at least of the child’s birth, this 
canon prevents the legitimation by subsequent marriage of spu
rious children, the designation applied to children whose parents 
could not validly contract marriage at any of the periods men
tioned in canon 1116. The child is called sacrilegious if the im
pediment disqualifying the parents was the impediment of solemn 
vow or sacred orders; adulterine, if it was the impediment of the 
bond of a previous valid marriage; incestuous, if it was the imped
iment of consanguinity or affinity; and nefarious, if it was the 
impediment of consanguinity in the direct line.25
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The Code in this canon has adopted the view of those pre-Code 
authors who held that a subsequent putative marriage had the 
effect of legitimating offspring.

The fact of the subsequent marriage must be noted in the 
margin of the baptismal record of the children who, previously 
baptized, were registered as children of an unknown father or 
of unknown parents or of parents not joined in wedlock.* 26 Notifi
cation of the celebration of the marriage must be sent to the pastor 
of the place where the children were baptized.

regard to these types of illegitimacy, it is also difficult to obtain legitimation 
through a rescript of the Holy See. Cf. Wernz-Vidal, ibid., no. 615.

20 Cf. our commentary on can. 777, § 2. 27 Cf. De Smet, op. cit., no. 290.
26 Under the English common law, an illegitimate child was held in law to be

not the child of even his mother; he could not inherit even from her. This rule 
has been changed in most of the States to permit the child to inherit from his 
mother. Cf. Alford, op. cit., nos. 261-63. 28 Can. 1117.

80 Cf. our commentary on can. 331 (§ 1, i*), 320, (§ 2), 232 (§ 2, i*).

Once a man marries a woman who is an unwed mother, it is 
presumed that he marries her to legitimate his own child, espe
cially if he makes a statement to this effect.27

Legitimacy as established by canon law must be recognized by 
the secular law when a Christian is involved in the marriage from 
which the legitimacy flows. But the secular law does not have to 
recognize the fiction of law known as legitimation, with which 
canon 1116 concerns itself. The English common law did not ad
mit legitimation by a subsequent marriage, but some States of 
the United States recognize it even by the act of the father’s 
acknowledgment, whereas some States require this along with sub
sequent marriage; in still other States subsequent marriage alone, 
without the father’s acknowledgment, suffices.28

1117. In reference to canonical effects, children legitimated 
by a subsequent marriage are considered as the equivalent of 
legitimate children, unless the contrary is expressly provided.20 
The law provides otherwise in the case of the promotion of 
priests to the dignity of the episcopate and the cardinalate.80
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Legitimation is effected by a sanation in radice.31 For the purpose 
of receiving orders, legitimation is also effected by the profession 
of solemn vows.32 Even when legitimation has been effected by 
a rescript of the Holy See, a special rescript is needed to permit 
the person so legitimated to be promoted to the post of major 
superior in a religious institute or to the dignity of the episcopate 
or the cardinalate.33

chapter x

The Separation of the Spouses

Canons 1118-1132

Division. This chapter on the separation of the spouses is di
vided into two articles, the first of which deals with the dissolu
tion of the bond of marriage (can. 1118-27), and the second, with 
the separation from bed and board (a mensa et thoro) (can. 1128- 
32)-

ARTICLE I

The Dissolution of the Bond

Canons 1118-1127

Division. The first canon of this article (can. 1118) affirms the 
intrinsic and extrinsic indissolubility of a ratified and consum
mated marriage {ratum et consummatum). The following canon 
(can. 1119) specifies the two ways in which a merely ratified mar
riage can be dissolved. Canon 1120 points to the Pauline privilege 
as a means by which a marriage between two unbaptized persons 
{matrimonium legitimum) can be dissolved. The following three

81 Cf. our commentary on can. 1138.
82 Cf. our commentary on can. 984, i°.
88 Cf. our commentary on can. 232 (§ 2, i°), 320 (§ 2), 331 (§ 1, >•), 504.
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canons (can. 1121-23) treat of the interpellations required as 
a prerequisite for the use of the Pauline privilege. Canon 1124 
indicates that the right to use the Pauline privilege is not lost 
through the convert’s cohabitation, subsequent to his baptism, 
with the unbaptized party. Canon 1125 gives effect to three papal 
constitutions conceding an extension of the Pauline privilege as 
the privilege of the faith. Canon 1126 specifies the moment at 
which the Pauline privilege dissolves the bond of a previous mar
riage. Canon 1127 affirms the principle that doubts are to be 
solved in favor of the privilege of the faith.

1118. Intrinsic and extrinsic indissolubility. A valid ratified 
and consummated marriage cannot be dissolved by any human 
power or by any other cause except death.1

1 Can. 1118. Legislation which is the equivalent of that contained in can. 1118- 
27 is found in the Oriental Code in can. 107-16.

«Cf. our commentary on can. 1013, 1015.
377

Thus the Code affirms the intrinsic and extrinsic indis
solubility of marriage, if it is a valid ratified and consummated 
marriage. It affirms the extrinsic indissolubility when it declares 
that no human power can dissolve it; it asserts the intrinsic indis
solubility when it declares that no cause can dissolve it except 
death.

The intrinsic dissolution of marriage, i.e., by consent of the 
contracting parties, is opposed to the primary principles of the 
natural law. But extrinsic dissolution, though it diverges from 
the secondary principles of the natural law, is possible when au
thorized by a concession of the divine positive or the divine natu
ral law. This was the case with marriages under the Mosaic law; it 
is also the case, under the present dispensation, with marriages oi 
two unbaptized persons; with marriages, even those contracted 
with dispensation, of a baptized person with an unbaptized per
son; and with unconsummated marriages of baptized persons.2

A marriage involving an unbaptized person remains a marriage 
that is not ratified (non ratum), even though consummated; but
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it becomes a ratified marriage at the baptism of both parties. Then 
it remains a merely ratified marriage until it is consummated.3

Canon 1118 does not extend its norm to a putative marriage, 
even if consummated; since such a marriage does not exist ob
jectively, it cannot be said to be capable of dissolution.

Adultery does not afford ground for a dissolution of marriage. 
This has been the constant teaching of the Church, and the Coun
cil of Trent dogmatically declared that the Church does not err 
in holding this doctrine.4

1119. Dissolution of an unconsummated marriage. An uncon
summated marriage between baptized persons or between a bap
tized and an unbaptized party is dissolved both by the law itself 
through solemn religious profession and by a dispensation granted 
by the Holy See for a justifying reason on the petition of both 
parties or of one of the parties, even though the other does not 
wish it.B

3 Cf. De Smet, op. cit., nos 333, 356.
*Sess. XXIV, de matrimonio, can. 7. Schroeder, Council of Trent, pp. 181 f. 

This definition aimed at counteracting the erroneous interpretation of Matt. 5:32, 
and 19:9 (cf. Mark 10:11; Luke 16:18; I Cor. 7:11). From the time of Charlemagne 
this doctrine was accepted in the secular forum; it is incontrovertibly stated in 
several canons of the Decree of Gratian; cf. cc.5-8, 10, C. xxxii, q. 7; cf. cc. 2, 7, 
X, de conversione coniugatorum, III, 32. The Council of Trent also excluded 
heresy as a reason for divorce. Sess. XXIV, de matrimonio, can. 5; Schroeder, 
op. cit., p. 181.

5 Can. 1119. Alexander III (1159-81), when he became pope, modified the 
view which he had held as a member of the school of Bologna according to 
which marriage was not indissoluble prior to its consummation; as pope he 
adopted the view of the school of Paris, which held that marriage was complete 
when consent is given, but he retained the position that before consummation 
marriage is extrinsically capable of dissolution, though he did not explicitly speak 
of the Church’s power to grant this dissolution. The existence of this power was 
clearly and explicitly taught only in the thirteenth century and, outside the case 
of solemn religious profession, only in the fifteenth century did the power come 
to be used (by Martin V [1417-31] and Eugene IV [1431-47]). Cf. our commentary 
on can. 1081, § 1.

Alexander III confirmed the custom already existing by which solemn religious 
profession dissolved a merely ratified marriage. Cf. cc.2, 7, 14, X, de conversione 
coniugatorum, III, 32. In the Byzantine Church under the influence of Roman 
imperial law, it was held that religious profession dissolved even a consummated 
marriage. Cf. Wernz-Vidal, op. cit., no. 626, note 42.

378



MATRIMONY can. 1119

The Council of Trent dogmatically affirmed that solemn reli
gious profession dissolves a merely ratified marriage.0 This effect 
belongs only to solemn vows, though the Church could attach the 
same effect to simple vows.7 It is the common view that, though 
the simple vows of the Society of Jesus have the effect of solemn 
vows in other respects, they do not dissolve a ratified marriage.8 
This is true also of the simple vows of nuns who in fact take only 
simple vows though under their constitutions their vows should 
be solemn 0 and of the vow which some hold a cleric takes on ad
mission to sacred orders.10 Authors are not agreed whether solemn 
religious profession has this effect on a marriage involving two 
unbaptized persons, even after the conversion of both parties.11

A justifying reason is needed for the validity of the dispensa
tion, even when granted by the Roman Pontiff, since he acts by 
vicarious power in thus dispensing, not from an effect dependent 
merely on ecclesiastical law, but from one dependent on the di
vine natural and positive law.12

The procedure by which proof is obtained that the marriage was 
not consummated is not strictly a judicial one. A diocesan hearing 
can be held only with the authorization of the respective Sacred 
Congregation, unless the case has been introduced as one involv
ing invalidity because of impotence. In the latter case, if it appears 
at the end of the testimony that impotence has not been proved 
but that the marriage was not consummated, all the acts of the 
trial, together with the petition of one or both of the parties for a 
dispensation, should be sent to the respective Sacred Congrega-

0 Sess. XXIV, de matrimonio, can. 6; Schroeder, op. cit., p. 181.
7 Cf. De Smet, ibid., no. 340; Cappello, ibid., no. 760.
8 Cf. Gasparri, De matrimonio, no. 1129; Cappello, ibid., no. 758.
0 Cf. De Smet, ibid., no. 336, in footnote; Wernz-Vidal, ibid., no. 626, note 43.
10 Cf. De Smet, ibid., no. 337; Wernz-Vidal, ibid., no. 626, note 43.
11 Gasparri says that it suffices that the marriage was not consummated after 

the baptism of either both or one of the parties; ibid., no. 1131.
12 Cf. Gasparri, ibid., no. 1130; Gasparri says, however, that a justifying reason 

is generally present when the Sacred Congregation is asked for a dispensation, and 
that the chief concern of the Sacred Congregation is to obtain moral certainty 
that the marriage was not consummated.
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tion. If the insufficiency of the proof of impotence appears earlier, 
the court should nevertheless complete the record to be sent to 
Rome. Even in cases involving an alleged ground of nullity other 
than that of impotence, if the ground alleged cannot be proved 
but the probability of non-consummation appears, the court may 
pass over the question of invalidity and proceed with the case 
with a view to obtaining proof of the non-consummation.13

The diocesan tribunal renders no decision at the end of the 
hearing but sends all the testimony and the acts of the trial to the 
respective Sacred Congregation.14 With them should go the re
marks (animadversiones) of the defender of the bond, whose 
intervention is required, and the vote of the bishop. After weigh
ing the testimony, if the respective Sacred Congregation is satis
fied with the proof of the non-consummation of the marriage and 
believes that a justifying reason warrants the granting of a dis
pensation, it will give its counsel to the Roman Pontiff that a dis
pensation be granted. The dispensation is customarily granted by 
the Roman Pontiff directly and as effective as of the date when 
granted by him. Therefore, the validity of the dispensation de
pends upon the existence of the alleged reason at the time when 
the dispensation was granted and upon the fact of the non-con
summation of the marriage at that moment. The dispensation 
carries with it an automatic dispensation from the impediment

18 Cf. can. 1963, §§ 1, 2; S. C. de Sacramentis, decr. Catholica doctrina, May 7, 
1923, nos. 3, 4 (AAS, XV, 389; Bouscaren, The Canon Law Digest, I, 766); the 
decree cited contains the rules to be observed in drawing up cases of this kind. 
Cf. also S. C. de Sacramentis, instr. Provida Mater Ecclesia, Aug. 15, 1936, art. 206 
(AAS, XXVIII, 313; Bouscaren, op. cit., II, 520).

Permission to hear testimony in these cases is granted by the Sacred Congrega
tion of the Sacraments and it is to this Sacred Congregation that the testimony 
is to be sent. If a mixed marriage is involved, this competence devolves upon the 
Holy Office (cf. Coronata, op. cit., Ill, no. 619). If either of the spouses belongs 
to an Oriental rite, it devolves upon the Sacred Congregation for the Oriental 
Church, which has issued its own rules for these cases. Cf. S. C. Or., instr. June 
10, 1935 (AAS, XXVII, 333).

14 It is possible to prove non-consummation even if it is impossible to obtain 
a physical examination of the woman. This proof is technically called coarctata, 
i.e., lack of opportunity to consummate the marriage is proved.
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resulting from adultery accompanied by the promise of marriage 
or by attempted marriage.15

16 Cf. our commentary on can. 1053.
10 Cf. Cappello, ibid., no. 764, 7; De Smet, ibid., no. 331, ter, p. 281, note 2.
17 However, since the marriage is dissolved each party is deprived of his secular 

law rights to inheritance from the other.
18 Cf. our commentary on can. 470, 1103.
10 Can. 1120, §§ 1,2. The promulgation of this privilege is found in I Cor. 7:9-15, 

the words of which Catholic tradition has uniformly interpreted as meaning 
that if after the conversion of an unbaptized person his consort, remaining un- 
baptized, should refuse to live with him in peace and without offense to the 
Creator, the baptized convert is freed from the bond of marriage and is given full 
liberty to contract another marriage. The doctrine is found in the Penitential 
Books of the eighth and ninth centuries; it was explained by Gratian (ad. c.2, 
C. XXVIII, q.2), received into the Decretals of Gregory IX (cf. cc.7, 8, X, de 
divortiis, IV, 19), and discussed by the decretists and the decretalists.

Cf. Ill Plen. Council of Baltimore, Acta, no. 128.
For the dissolution, granted by the Supreme Pontiff in favor of the faith, of 

marriages celebrated coram Ecclesia with a dispensation from the impediment of 
disparity of cult, cf. E. L. Sadlowski, Dissolution of Marriages Celebrated coram 
Ecclesia . . . (Washington: Canon Law Society, 1959). Cf. our commentary on 
can. 1013.

A prohibition forbidding marriage sometimes accompanies the 
granting of such a dispensation, though its effect is generally not 
made invalidating.10 The dispensation does not deprive of legiti
macy children who may have been legitimated by the unconsum
mated marriage contracted after their birth.16 17

The fact that the dispensation has been granted must be re
corded in the respective matrimonial and baptismal registers.18

1120. The Pauline privilege, i. A legitimate marriage be
tween unbaptized persons, even after it is consummated, is dis
solved in favor of the faith in virtue of the Pauline privilege.

2. This privilege is not available in the case of a marriage be
tween a baptized and an unbaptized party contracted with a dis
pensation from the impediment of disparity of worship.10

The privilege cannot be used prior to the reception of baptism 
with water; this means that the interpellations cannot be made 
prior to that time. A person baptized, after his marriage with an 
unbaptized person, in a heretical or a schismatic sect can use it 
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after he becomes a Catholic, even if baptism was not conferred 
conditionally when he was received into the Church.20 Moreover, 
the privilege can be used only if both parties to the marriage were 
unbaptized at the time of the marriage,21 but it is available if this 
condition factually existed even though it was thought at the time 
of the marriage that one party or both parties were baptized. The 
use of the privilege further presupposes that the marriage was a 
valid one. But the consummation of the marriage is not a pre
requisite.

1121-1123. The interpellations. 1. Before the spouse who is 
converted and baptized proceeds validly to contract a new mar
riage, he must, without prejudice to the concessions of canon 
1125, direct the following interpellations to the unbaptized party:

10 Whether he [or she] desires also to become a convert and re
ceive baptism;

; 2° Whether he [or she] at least wishes to cohabit with the other 
party peacefully and without offense to the Creator.

2. The interpellations must always be made unless the Apos
tolic See shall have declared otherwise.22

The interpellation is a juridically authorized act by which a 
spouse who is a convert and who is baptized directs to the other the 
questions specified in canon 1121 for the purpose of determining 
whether there is verified the unwillingness to be baptized or the 
departure of the infidel party as demanded for the use of the Paul
ine privilege. If the unbaptized party replies that he is willing to 
be baptized, the privilege is not available, even though he should 
give a negative response to the second question; but the affirma
tive response must be seriously and sincerely given and, to be 
such, it must involve his readiness to be baptized within a reason-

20 The Holy Office on August 11, 1850, postponed a decision in regard to the 
question whether baptism in a heretical or a schismatic sect afforded ground for 
the use of the privilege. Gasparri says he thinks it certain that it does not (cf. 
ibid., no. 1136); the contrary view is held by the greater number of authors (cf. 
Wernz-Vidal, ibid., no. 631, note 55 b).

21 Cf. De Smet, ibid., no. 342, p. 293, note 1; Cappello, ibid., no. 769.
22 Can. 1121, §§ 1, 2. Cf. Ill Plen. Council of Baltimore, Acta, no. 129. 
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able time, e.g., within six months.23 But even if the affirmative 
response is given to only the second question, the use of the privi
lege is not available. A negative response is equivalent to depar
ture and as such it may be either physical or moral desertion; it 
is the former if the other party refuses to cohabit with the convert; 
it is the latter if he agrees to cohabit but not peacefully or not 
without offense to the Creator. However, there is no desertion if y 
the convert has, after his baptism, given cause for the departure, 
e.g., through the commission of adultery or the culpable contract
ing of a contagious disease which makes marital life practically 
impossible.24 But adultery ceases to be the cause of the desertion 
if the other party has also been guilty of that offense, if he has 
condoned it, if he was unaware of it, or if he definitely was not 
influenced by it in determining on his departure; the same is true 
if the convert has made up for his offense.25 A long prison term, 
or some similar prolonged and enforced restraint, is considered 
the equivalent of a refusal to cohabit but it does not excuse from 
the making of the interpellations.26

23 Cf. S. C. S. Off., resp. Nov. 29, 1882, ad 3 (Fontes, no. 1075). In this case 
the Holy Office authorized the bishop to permit the use of the Pauline privilege 
after a delay of this duration but only if there existed the equivalent of a negative 
response to the second interpellation. In a later decision, calling on the principle, 
‘'in dubio indicium sit in favorem fidei/' the Holy Office allowed it in the case 
of a negative response to the second interpellation accompanying an affirmative 
response to the first, but only if the convert was in danger of losing his soul; 
cf. S. C. S. Off., Apr. 26, 1899 (Fontes, no. 1222). Cf., on the entire matter, 
Bouscaren-Ellis, Canon Law (Milwaukee: The Bruce Publishing Co., 3rd rev. ed., 
1958). p- 597-

-1 Cf. Gasparri, ibid., no. 1152 c; S. C. S. Off., Apr. 19, 1899 (Fontes, no. 1220).
25 Cf. Cappello, ibid., nos. 770, 7; 771, 10; De Smet, op. cit., no. 347, p. 296.
20 Cf. Cappello, ibid., nos. 770, 1, 8; S. C. S. Off., resp. June 12, 1850 (Fontes, 

no. 910).
27 The expression "sine contumelia Creatoris" is found in Gratian (c.2, C. 

XXVIII, q. 2) and in the Decretals of Gregory IX (cc.7, 8, X, de divortiis, IV, 
>9)-

Moral desertion is verified if the unbaptized person agrees to 
cohabit with the convert, but not peacefully or not without of
fense to the Creator.27 Attitudes which constitute moral desertion
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are the following: a determination to continue extra-marital 
carnal relations with perspns other than one’s spouse, to cause the 
spouse to sin against conjugal chastity, or to rear the offspring of 
the marriage outside the Catholic Church. Moreover, moral deser
tion results from any other cause traceable to the unbaptized per
son which makes conjugal life practically impossible.28

As a means of obtaining certitude on these points, the interpel
lations are required by the divine positive law, and their omission 
would make invalid the use of the Pauline privilege as such. How
ever, if certitude is possessed without the use of the interpella
tions, the obligation to make them rests on ecclesiastical law, and 
their omission, some authors say, would make the use of the privi
lege only unlawful, i.e., not invalid.20 If only after the marriage 
for which the interpellations were required, it is discovered that 
the answers would have been negative if the interpellations had 
been made, the responses as thus established are only interpreta- 
tively negative and as such are insufficient to save the validity of 
the marriage.30

Only the Holy See can declare that the interpellations need 
not be made.31 In doing so, the Holy See grants a direct dispensa
tion in regard to the ecclesiastical law, if there is certitude that the 
factual situation required for the use of the Pauline privilege 
is verified; but even in this case the Holy See declares that the re-

28 Cf. S. C. S. Off., resp. July 11, 1866 (Fontes, no. 996); De Smet, ibid., no. 347; 
Coronata, op. cit., Ill, no. 629, p. 881.

20 Cf. Wernz-Vidal, ibid., no. 632, note 68; Chelodi, ibid., no. 158; Coronata, 
ibid., no. 632. Cappello (ibid., nos. 776-78) holds that even the ecclesiastical law re
quires the use of the interpellations for the validity of the subsequent marriage, 
and he requires recourse to the Holy See with regard to a decision as to the validity 
of a marriage celebrated without the interpellations though he admits that the 
marriage is in possession in view of the provisions of can. 1014 and 1127. Cf. 
also Vlaming, op. cit., no. 722, p. 322, note 1.

30 S. C. S. Off., deer. Jan. 17, 1900 (ASS, XXXII [1899-1900], 559); this decision 
is used to support the view that even when certitude is possessed before the use 
of the privilege the neglect of the interpellations renders the subsequent marriage 
invalid.

81 This authority can be delegated, as in fact it is delegated in the faculties 
given to prelates in missionary territory. Cf. Coronata, ibid., no. 640.
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quirements of the divine positive law have been met. If certitude 
regarding the requisite factual situation is not possessed, the 
Holy See, in declaring that the interpellations need not be made, 
grants in effect an indirect dispensation from the divine positive 
law requiring the interpellations; this indirect dispensation is 
made possible through the use of the vicarious power of dissolving 
a marriage in the contracting of which one of the parties was un
baptized.32 The possession of this power by the Holy See is today- 
beyond dispute. For the valid use of this power the Holy See 
needs a justifying reason. A justifying reason is also demanded by 
the Holy See even in the case in which there is possessed, without 
the interpellations, certitude that the Pauline privilege can be 
used; though, since in this case it is the ecclesiastical restriction 
that is relaxed, the need for a justifying reason affects the validity 
of the dispensation only when the latter is granted by an au
thority subordinate to the Holy See. The following are examples 
of justifying reasons: ignorance of the whereabouts of the party 
to be interrogated; the risk of serious harm to the convert or to 
other Christians; and clear evidence that the interpellations will 
not serve their specific purpose.33 If marriage does not follow the 
dispensation within a year, the obligation of making the interpel
lations revives.31

1122. i. The interpellations shall regularly be made, at least 
in a summary and extrajudicial form, under the authority of the 
ordinary of the converted spouse, and it is by this ordinary also 
that a period of grace for deliberation is extended to the unbap
tized spouse, if the latter should request it, but with the admoni
tion that at the expiration of this period without response, the 
response will be presumed negative.

2. Even interpellations privately made by the convert himself 
are valid; indeed they may be lawfully employed if it is impossible

82 Cf. Wernz-Vidal, ibid., no. 635, notes 87-89.
83 Cf. S. C. S. Off., instr. Feb. 4, 1891 (Fontes, no. 1130).
84 Cf. S. C. de Prop. Fide, June 26, 1820 (Fontes, no. 4717).
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to make them in the manner previously described. But in this 
case proof that they were made must be secured for the external 
forum through the use of at least two witnesses or some other 
legitimate means.35

If the unbaptized party refuses to answer the interpellations, 
the local ordinary must decide whether this silence amounts to 
a tacit negative reply. If he replies in the affirmative to both or 
either of the interpellations, e.g., if he expresses his willingness 
to be baptized but an unwillingness to live peacefully with the 
convert, the ordinary, if he suspects the party’s sincerity, should 
investigate the sincerity of his answers so as to reach moral certi
tude whether the answers should be construed as negative. If this 
investigation does not replace suspicion with moral certitude, 
recourse should be taken to the Holy See.36

If, in conceding the unbaptized party a period of grace for 
deliberation, the ordinary fails to specify the fact that failure to 
respond within that time will be construed as a negative answer, 
the Pauline privilege cannot be used until a response is actually

88 Can. 1122, §§ i, 2. The judicial method of making the interpellations would 
involve a procedure like the following. The ordinary or a delegated judge, as
sisted by a notary, should cite the unbaptized spouse. On the appearance of the 
latter at the time set for the hearing, the judge should direct the interpellations 
to him as required by the Code and the notary should record the answers, setting 
down the date and the place of the hearing. If the party expresses a wish to be 
baptized, the judge should specify a period of time within which this must occur. 
If he replies that he does not wish to be baptized, the judge should direct the 
second question to him, explaining the sense of the question. If the party asks a 
delay for deliberation, the judge should specify the period within which the 
response must be forthcoming. At the end, the notary should read the questions 
and the answers given; the party should be given an opportunity to correct, 
modify, or withdraw any portion of the statements made by him; and the party 
should then be asked to sign the record. If it is apparent that the answers are 
negative, the judge will enter a decree to the effect that the convert may avail 
himself of the Pauline privilege.

If the unbaptized person refuses to obey the citation, an extrajudicial method 
is in order. The procedure as just set forth should be followed as closely as pos
sible, but a delegated priest may call on the unbaptized party and set down in 
writing all the salient points, making a decree at the end, if his delegation extends 
that far. 86 Cf. S. C. S. Off., Nov. 29, 1882, ad 2 (Fontes, no. 1075).
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received or a dispensation from the interpellations is obtained 
from the Holy See.

A letter written by the ordinary to the unbaptized party in 
which he formally asks for responses to the respective questions is 
sufficient to render official, and not merely private, the letter re
ceived in reply. But even a private letter written by the unbap
tized person to the convert is valid, if it contains indication that 
the two questions were properly asked and that the respective 
responses in the letter are given in reply to them. It is also lawful 
to act on such a letter, if the official method of making the inter
pellations cannot be adopted. Proof of the signature of the un
baptized party would be sufficient to establish in the external 
forum the fact that the interpellations were made and the answers 
received.

The two questions must always be asked formally, explicitly, 
and completely; otherwise they cannot serve their purpose, and 
the validity of the subsequent marriage is doubtful.37 It is not 
necessary, though it is advisable, to tell the unbaptized party that 
the convert proposes to enter another marriage.38

The interpellations must be made only after the baptism of the 
convert.

1123. If the interpellations are omitted in virtue of a declara
tion of the Apostolic See, or if the unbaptized party tacitly or ex
pressly replies to them negatively, the baptized party has the 
right to contract a new marriage with a Catholic unless he himself 
has, after his baptism, given the unbaptized party a just cause for 
departure.30

87 Cf. S. C. de Prop. Fide, Jan. 17, 1836 ad I (Fontes, no. 4760); S. C. S. Off., 
Nov. 29, 1882, ad 4 (Fontes, no. 1075).

38 Cf. Wernz-Vidal, ibid., no. 632, note 69; Vermeersch-Creusen, op. cit., 
II, 432; De Smet, ibid., no. 350, p. 298, note 6.

30 Can. 1123. Coronata says that the requirement that the convert use the 
privilege to marry a Catholic must be observed for the lawfulness of the mar
riage but that it does not affect the validity of a marriage contracted with a bap
tized non-Catholic or. after a dispensation from the impediment of disparity of 
worship is obtained, with an unbaptized person, or even the validity of a mar- 
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1124. The duration of the right to the privilege. The convert 
spouse, even though, after his baptism he shall have renewed 
cohabitation with the unbaptized spouse, does not lose the right 
of contracting a new marriage with a Catholic party, and there
fore he can use this right, if the unbaptized spouse, as a result of 
a change of heart, afterward departs without a justifying reason 
or later refuses to cohabit peacefully without offense to the Crea
tor.40

riage contracted with an unbaptized person by a person baptized, after his mar
riage with an unbaptized person, in a heretical sect. Cf. Coronata, ibid., no. 626, 
p. 876; Cappello, ibid., no. 784, 5. However, the dispensations involved can be 
granted only by the Holy See and they are rarely granted; cf. De Smet, ibid., no. 
353 ter. 40 Can. 1124.

41 Cf. S. C. de Prop. Fide, June 26, 1820 (Fontes, no. 4717).
42 Cf. S. C. S. Off., June 12, 1850 (Fontes, no. 910).
43 Can. 1125. These constitutions are found as documents inserted at the 

end of the Code. The extensive interpretation herewith appended to the law 
of the canon is supported by Vermeersch, Periodica, XX (1931), i*~5e.

It is not necessary to repeat the interpellations, if they were 
once properly made,41 though charity may dictate that they be 
repeated.42

1125. The application of certain apostolic constitutions. 
Those provisions which bear on marriage in the constitutions of 
Paul III, Altitudo, of June 1, 1537; of St. Pius V, Romani Ponti
fices, of August 2, 1571; and of Gregory XIII, Populis, of January 
25, 1585, and which were provided for special regions, are ex
tended also to other regions in the same circumstances,  or, ac
cording to the more common view, to the same circumstances in 
whatever region they may occur.

43

It might be said that the provisions of the constitutions of Paul 
III and Gregory XIII are inserted in the Code as particular 
practical applications of canon 1127, which states that in doubt
ful matters the privilege of the faith enjoys the favor of the law. 
For the case involved in the constitution of Paul III is that of a 
convert who does not remember which of his several wives was his 
first wife; obviously a doubt exists in this case as to which of the 

388



MATRIMONY can. 1125

women is the man’s real wife. In the presence of this doubt, Paul 
III authorized the convert to choose any one of the women for 
his wife and to dismiss the others. In the constitution of Gregory 
XIII, the doubt concerns the verification of the facts required for 
use of the Pauline privilege in view of the impossibility of direct
ing the interpellations to the unbaptized spouse. The constitution 
of St. Pius V seems, however, more extensive than canon 1127, 
since it prescinds from the case of doubt and authorizes the con
vert to take as his wife any one of his several wives who is willing 
to be baptized.44

44 The constitution of Paul III also dispensed from the impediments of con
sanguinity and affinity in the third degree. It was held applicable to the case of 
successive polygamy (cf. S. C. de Prop. Fide, Jan. 14, 1806, ad 1 [Foniej, no. 4686]), 
even though civil divorce has intervened (cf. Vromant, Periodica, XX (1931), 109 •). 
It seems applicable to convert women as well as men. Cf. S. C. S. Off., Sept. 5, 1855 
(Fontes, no. 933); Vromant, loc. cit. This seems true also of the constitution of St. 
Pius V; cf. Vromant, ibid., p. 112 *. The latter constitution also seems applicable 
to cases involving successive polygamy. Cf. Cappello, op. cit., no. 787, 5; Vromant, 
loc. cit.

The constitution of Paul III also seems to contain a dispensation from the 
impediment of disparity of worship since, unlike the constitution of St. Pius V, 
it does not require the convert to enter marriage with that wife who is willing 
to be baptized. On the other hand, the latter constitution, unlike that of Paul 
III, prescinds from the possibility of finding the first wife; Vromant thinks it 
does not prescind from this possibility (ibid., p. 114 •), and with this De Smet (ibid., 
no. 353, p. 300, note 3, and page 301, note 2) agrees. The restrictive interpretation 
of the I-Ioly Office of November 22, 1871 (Fontes, no. 1019) does not seem ap
plicable since the Code. The constitution does note that it is most difficult to 
find the first wife in the case for which it makes provision, but it does not lay 
down such difficulty as a condition on which the concession depends. On the 
other hand, the constitution of Paul III definitely requires as a condition that 
the convert is unable to recall which of his several wives is his first. Cf. Cappello, 
loc. cit. References to Cappello’s work in this footnote are based on the 1939 ed.

Unlike the constitutions of Paul III and St. Pius V, the constitution of Gregory 
XIII contains, not a direct dispensation, but rather a grant to certain persons 
of the power to dispense from the interpellations in given circumstances. The 
persons given this power were the local ordinaries of the favored regions, the 
pastors, as well as Jesuits approved for confessions by their superiors and sent 
to those regions. Prior to the granting of the dispensation these persons were 
required to determine by a summary investigation whether the conditions placed 
in the constitution were fulfilled, i.e., whether it is either impossible to direct 
the interpellations to the unbaptized spouse, or the latter has failed to give his 
answer within the period of grace extended to him for deliberation.
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1126. The moment of dissolution of the prior marriage. The 
bond of the prior marriage, contracted while both parties were 
unbaptized, is dissolved only when the converted party actually 
and validly enters the new marriage.45

If the unbaptized party, prior to the new marriage, either 
repents the answers he gave to the interpellations or actually re
ceives baptism, the use of the Pauline privilege is no longer avail
able to the other party.40 It is at the moment at which the new mar
riage is contracted that the prior marriage is dissolved also in the 
cases specified in canon 1125, as well as in all others in which the 
Holy See, employing its vicarious power, dissolves the bond 
of a marriage in which at least one of the parties was unbap
tized.47

Once the new marriage is contracted, the bond is dissolved and 
the unbaptized party also becomes free to enter a new marriage; 
and this liberty is not lost even by his subsequent conversion and 
baptism.48

The better doctrine holds that the bond of the prior marriage is 
not dissolved by solemn religious profession.49

1127. The solution of doubts. In a doubtful matter the privi
lege of the faith enjoys the favor of the law.50

45 Can. 1126. At one time it was not dear at what moment die bond of the 
prior marriage was dissolved (cf. c.2, C. XXVIII, q.2), but even before the Code 
the common view was the same as that which the present canon declares.

40 Cf. Wernz-Vidal, ibid., no. 631, IV; Cappello, ibid., no. 784, 3.
47 Cf. Gasparri, ibid., no. 1167. Gasparri says, however, that in practice a case 

of this kind must be submitted to the Holy Office.
48 Wernz-Vidal, ibid., no. 631, IV; De Smet, ibid., no. 355 bis.
40 Cf. our commentary on can. 1119; cf. Wernz-Vidal, ibid., no. 631, note 67; 

Cappello, ibid., nos. 759 f. Nor is it, a fortiori, dissolved by promotion to sacred 
orders. Indeed, a dispensation of the Holy See is necessary to permit the convert 
to advance to orders (cf. our commentary on can. 987, 20) or to enter a novitiate 
of a religious institute (cf. our commentary on can. 542). Cf. De Smet, ibid., no. 
353 ter, p. 302, note 5; Vermeersch-Creusen, op. cit., II, 433, 2; Cappello inclines 
to the contrary view as to the need of this dispensation (ibid., no. 772).

00 Can. 1127. This principle is stated in the Decretals (cf. c.2, X, de conversione 
infidelium, III, 33). To exemplify its use, De Smet (ibid., no. 355, p. 304, note 5) 
cites the doubt as to which wife was a man’s first; the convert, he says, need not 
make the interpellations in this case.
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This principle is applicable not only in the case of the Pauline 
privilege but also in the case in which the Holy See, in virtue of 
its vicarious power, dissolves the bond of a marriage in which at 
least one of the parties was unbaptized.

The principle is an exception to canon 1014, which provides 
that a doubt is to be solved in favor of the validity of marriage.

The application of the principle is restricted to the case in 
which the doubt is founded on solidly probable reasons.51

An act placed in reliance on this principle is lawful, when the 
doubt concerned the lawfulness of the act; even if the doubt in
volved the validity of the act, the act is valid, provided the Roman 
Pontiff has competence to render the act valid. If the latter’s com
petence is itself doubtful, the principle cannot be employed, 
e.g., if a convert was doubtfully baptized at the time he contracted 
marriage with another non-Catholic whose baptism, at the time 
of the marriage, was also doubtful. Indeed, even though the lack 
of baptism on the part of the latter was, at the time of the mar
riage, certain, while the baptism of the other party remains doubt
ful, the convert has only a doubtful right to the use of the Pauline 
privilege as such, but the competence of the Roman Pontiff to 
dissolve the marriage is not in dispute. On the other hand, if, in 
the given hypothesis, the party who was, without doubt, not bap
tized at the time of the marriage should be the one who became 
the convert, the case would involve a marriage that had become 
a ratified one subject to the doubt concerning the baptism of the 
other party; if this marriage then were consummated, this act 
would render doubtful even the competence of the Roman Pon
tiff to intervene. For these reasons, in any case in which there is 
doubt concerning the baptism of one non-Catholic at the time of 
his marriage to another non-Catholic who was not baptized, the 
Holy Office has reserved the handling of the case to itself; the local 
ordinary cannot, therefore, resort to canon 1127 in order to per-

Cf. Cappello, ibid., no. 788, 2; Coronata, ibid., no. 650; contra Vermeersch, 
op. cit., II, no. 437.
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mit the use of the Pauline privilege even if it is the doubtfully 
baptized non-Catholic who is converted to the faith.02

ARTICLE 11

Separation from Bed and Board

Canons 1128—1132

Division. The first canon of this article, canon 1128, asserts the 
general obligation of maintaining the same bed and board. Rea
sons for separation are given in the next three canons: canons 1129 
and 1130 treating of adultery as a reason for it, and canon 1131 
treating of other reasons. Canon 1132 regulates the custody of the 
children in the case of a separation.

1128. The general obligation. Spouses must live together un
less a justifying reason excuses them from doing so.1 The Council 
of Trent defended the right of the Church to permit separation 
for other causes besides adultery.2

1129-1130. Separation because of adultery. 1 Because of the 
adultery of one spouse, the other spouse has the right, without 
dissolution of the bond of marriage, to free himself, even perma
nently, from the obligation of living with that spouse, unless he 
has given consent to the offense, caused it, or expressly or tacitly 
condoned it, or has himself also been guilty of the same offense.

2. Tacit condonation is given if the innocent spouse, after 
learning of the commission of the adultery, voluntarily resumes

52 S. C. S. Off., decr. June 10, 1937 XXIX [1938], 305; Bouscaren, op. cit., 
H, 343)-

1 Can. 1128. The man has the right of determining, within reason, where they 
shall live; cf. our commentary on can. 93. This is the English common law rule 
and the rule also in the United States, but a wife may acquire here a domicile 
(American law does not know of a quasi-domicile) distinct from that of her hus
band whenever it is necessary or proper for her to do so, e.g., if the spouses are 
living apart by mutual consent, but not so long as the unity of the marriage rela
tion continues.

2 Sess. XXIV, de matrimonio, can. 8; Schroeder, op. cit., p. 182. 
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marital relations with the other; it is, moreover, presumed if he 
does not expel or desert the delinquent spouse within six months 
or does not lodge a legal complaint against that spouse.8

Voluntary natural or unnatural (perverted) consummated sex
ual intercourse with someone other than one’s spouse is required, 
but suffices, to justify separation.3 4 Inescapable factual presump
tion of the offense suffices, but judicial proof of this is needed for 
action by ecclesiastical authority.5 6

3 Can. 1129, §§ 1» 2.
4 Cf. Wernz-Vidal, op. cit., no. 639; Gasparri, op. cit., no. 1172. The husband's 

right to separate is not certain if the wife was compelled by oppressive intimida
tion (metu gravi) to submit to the offense. Cf. Wernz-Vidal, ibid., no. 639, note
110.

6 Cf. c. 12, X, de praesumptionibus, II, 23; Gasparri, loc. cit.; Cappello, op. cit., 
no. 826.

0 Cf. Gasparri, ibid., no. 1173; De Smet, op. cit., no. 255.
7 Cf. Cappello, loc. cit.; Wernz-Vidal, ibid., no. 639; Chelodi, op. cit., no. 161;

contra Gasparri, loc. cit. 8 Cf. Gasparri, loc. cit.
0 Cf. Coronata, ibid., no. 660, p. 920; contra Gasparri loc. cit.
10 Cf. Gasparri, loc. cit. It is not clear that he is required to do so when the 

separation has been authorized by ecclesiastical authority. Cf. De Smet, ibid., 
no. 255, p. 225, note 3; Gasparri, loc. cit.

If the innocent party could, without serious inconvenience, 
have prevented the offense, he is considered to have given tacit 
consent, and this, according to the authors, deprives him of the 
right to separate.0 But the more common view holds that he is 
not deprived of it if he has been the occasion, but not the cause, 
of the offense, e.g., if he refused the request for marital relations.7 * * 10

Display of affection suffices for condonation, provided that the 
injured spouse knew with certainty of the offense at the time it 
was shown.8 If the injured party himself commits adultery after 
condoning the offense of the other, the latter acquires the right 
to separate. Moreover, if, after the reformation of one with the 
knowledge of the other, the latter continues in his offense, the 
reformed spouse has the right to separate.0 If the injured party 
commits the offense after he has separated from the other, he 
must return to the latter.10
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If the injured party is certain that the offense has been com
mitted and that he is not excluded from the use of his right to 
separate, he may use it relying on his own private authority this 
he may do, according to the more common view, even if the of
fense is occult, since the precept of charity does not oblige him to 
remain under the serious inconvenience that would be the conse
quence.11 If the injured spouse’s right to separate is doubtful, he 
must await the decision of the local ordinary.12

1130. The innocent spouse, whether it was in virtue of a judi
cial sentence or on his own authority that he lawfully ceased living 
with the other, is never bound by any obligation of restoring the 
delinquent spouse to that relationship; but he may do so or de
mand it, unless in virtue of consent given by him the other has 
adopted a state of life incompatible with it,  i.e., through the pro
fession of religious vows or the promotion to sacred orders.

13
14

1131. Other reasons for separation. 1. If one of the spouses joins 
a non-Catholic sect, or procures the non-Catholic rearing of the 
children, or leads a criminal or a disgraceful life, or creates for 
the other a serious threat to the latter’s soul or body, or makes 
the common life unduly burdensome by cruelty, these and others 
of the same kind are entirely legitimate reasons justifying the 
other in separating from him, with the authorization of the local 
ordinary, or even on his own authority, if there is no doubt about 
the existence of the reason and there is danger in delay.

2. In all these cases, when the reason for the separation ceases 
to exist, the common life is to be restored; but if the separation was 
authorized by the ordinary for a definite or an indefinite period, 
the innocent spouse is not obliged to restore it until the period has 
elapsed or the ordinary has required it by decree.15

11 Cf. Gasparri, ibid., no. 1175.
1  Cf. Wemz-Vidal, ibid., no. 642; Cappello, ibid., no. 827; Chelodi, loc. cit.2
18 Can. 1130.

The dispensation of the Holy See is needed for the adoption of such a state 
of life on the part of a married person. Cf. our commentary on can. 132 (§ 3), 542, 
987 (2‘)'

i8 Can. 1131, §§ 1* 2. Only in regard to this canon does the Oriental Code
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If the spouse belonged to a non-Catholic sect prior to the mar
riage, this fact, in itself, is not sufficient reason for separation.10 * * * * * * 
It is sufficient, however, if the spouse joins an atheistic sect, for 
this type of sect has been declared by the Code Commission to be 
the equivalent of a non-Catholic sect in marriage questions.17

depart, in relation to separation from bed and board, from the norms of can.
1128-32. Its can. 120 combines the two paragraphs of can. 1131 into one and
adds an extra paragraph permitting the local ordinary to enter a decree of tem
porary or indefinite separation because of malicious desertion.

10 Prior to the Code, the spouse’s joining a non-Catholic sect after marriage
was a reason justifying perpetual separation, not temporary separation, as au
thorized in can. 1131, § 1.

17 Cf. Code Commission, July 30, 1934 (AAS, XXVI, 494; Bouscaren, op. cit.,
II, 286 f.). i8 Cf. De Smet, ibid., no. 257.

10 Cf. De Smet, loc. cit.; Cappello, ibid., no. 829. If financial loss should impend 
as a threat to the wife because of the maintaining of the common life, she is 
authorized to leave the man. Cf. Cappello, loc. cit.

20 In some places particular law requires that, prior to such ratification, the 
sacraments be refused a spouse who has separated from the other on his own 
authority. Cf. Coronata, op. cit., Ill, no. 664. The III Plenary Council of Baltimore 
(Acta, no. 126) provided that the bishop was to punish the grave sin of those who 
approached the secular tribunal for a separation from bed and board without 
the previously obtained permission of ecclesiastical authority.

The other spouse is a threat to the soul of his mate if he tries to 
lead her into sin of any kind, especially in the use of the marital 
relation.18 * He is a threat to the body if he suffers from insanity or 
a contagious disease; but if the danger of infection is restricted 
to the occasion of carnal intercourse, separation is not justified, 
though the innocent spouse can refuse to render the marital 
debt.10

It is not clear whether the ratification of the act by the local 
ordinary is needed when the innocent spouse has, for one of the 
reasons specified in canon 1131, separated from the other on his 
own authority because there was danger in delay.20 A confessor 
should be concerned to prevent a separation. If he finds the peni
tent determined to separate, he should require that the reasons be 
submitted to the local ordinary.

In determining the existence of reasons justifying separation, 
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the local ordinary may proceed administratively or with the for
malities of a judicial procedure.21 Any part which secular tri
bunals are permitted to play, in cases of separation, in reference 
to the inseparable effects of marriage, derives from the tolerance 
or the delegation of the ecclesiastical authorities.22

If the reason for the separation ceases, the right of the other 
spouse is revivified and, under the divine positive and natural 
law, requires recognition by the one who obtained the separation. 
However, the judgment as to its cessation may be left to the local 
ordinary in the case in which the separation took place under his 
authorization, or the expiration of the period set by him may be 
awaited, unless he intervenes to curtail it.

1132. The custody of the children. When separation occurs, 
the children shall be reared by the innocent spouse or, if one of 
the spouses is a non-Catholic, by the Catholic spouse, unless in 
either case the ordinary shall make other provision in considera
tion of the children’s welfare, without prejudice in any case to 
their Catholic education.23

The financial maintenance of the children shall be determined 
by the local ordinary in accordance with the provisions of the 
secular law or, if the latter is silent, in accordance with the prin
ciples of equity.

21 Cf. Code Commission, June 25, 1932 (AAS, XXIV, 284; Bouscaren, op. cit., 
I, 554). In one diocese of this country, the separation court consists of a staff of 
delegated judges, each of whom gives a day a week to the hearing of cases. Ap
pointments are made about two weeks in advance. Both parties are heard together. 
The judge has at his disposal a board which meets once a week, composed of a 
general medical practitioner, a gynecologist, a psychiatrist, an attorney, a credit 
manager, and a personnel manager. Sometimes the decision permits action before 
the secular tribunal for separate maintenance or, if a very serious reason justifies 
it, for secular divorce.

22 Cf. can. 1960L; Gasparri, ibid., no. 1237; Cappello, ibid., no. 830; Wernz- 
Vidal, ibid., no. 646; this doctrine does not deny that determination of the merely 
civil effects of the separation pertains to the secular tribunal. In any event, the 
ecclesiastical judge should not render a decision at odds with the provisions of 
the secular law  in regard to the merely civil effects of separation.1

23 Can. 1132. This provision is substantially in harmony with the pre-Code law. 
Cf. Coronata, ibid., no. 667.
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In American law, in determining controversies over the pos
session of a child, the courts subordinate the common law right 
of the father to the equities existing in the case, and especially to 
the interest of the child. But it is the father who is usually regarded 
as liable for the financial burden of supporting the children, and 
this has been accepted as the rule even in cases in which the father 
was the innocent spouse and the custody of the children was 
awarded to the mother.

In more than half the States, the statutes provide for an action 
on the part of either spouse requiring of the court a sentence per
mitting separation from bed and board; in several States this ac
tion is accorded only to the woman. About a dozen States have no 
such statutes; in them no such action can be taken, since the 
common law makes no provision for it. Separation on private 
authority is not forbidden in any State, but it has no juridical 
effects. Florida is the only State which forbids judicial separation 
from bed and board. In the States in which judicial action is avail
able, the reasons do not conflict with those enumerated in canons 
1129—31; these are for the most part the same as those recognized 
in the respective States as reasons for complete divorce, though 
there are usually additional reasons in the list set forth as au
thorizing separation from bed and board, and to justify the latter 
a less degree of culpability on the part of the offending spouse is 
required in regard to the reasons which, if the degree of culpa
bility were greater, would justify complete divorce.24

24 Cf. Alford, op. cit., nos. 452 f.
In New York (Civil Practice Act, chap. 774, § 1161, as amended April 10, 1947), 

an action for separation can be maintained by a husband or wife to procure a 
judgment separating them from bed and board forever or for a limited time for 
the following reasons: cruel and inhuman treatment; conduct rendering it unsafe 
and improper for the other spouse to cohabit with the offending spouse; the aban
donment of the plaintiff by the defendant; the neglect of the husband to provide 
for the wife; adultery, with the same limitations as those contained in can. 1129, 
§ 1, and with a restriction requiring that the action be commenced within five 
years after the discovery of the offense. This last reason was added in 1947. Prior 
to that time, if a Catholic, with ecclesiastical authorization, obtained a separation 
from bed and board for one of the reasons listed above, the offending party 
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Scholion. Grounds for absolute divorce in American law. The 
legislatures of the various States have provided not only for sep
aration of spouses in regard to bed and board but also for the 
absolute dissolution of the bond of marriage. At first a special act 
was needed for every such divorce. Since the middle of the last 
century absolute divorce has been made possible under general 
statutes establishing a prerequisite procedure before a court of 
equity which takes cognizance of the case through a libel (libellus) 
filed by one of the parties alleging against the other reasons similar 
to those recognized by canon law and by the civil statutes them
selves as justifying separation from bed and board.

Until the referendum of November 2, 1948, under which the 
voters called for the abrogation of Article 17, § 3, of its Constitu
tion, South Carolina refused to recognize any grounds as justify
ing a decree of absolute divorce. The referendum approved 
by the voters established four grounds for absolute divorce: 
adultery, desertion, physical cruelty, and habitual drunken
ness.

In New York, adultery is the only ground accepted. It is also 
a ground in all the other States and Territories. Desertion is a 
ground for divorce in all others except North Carolina; convic
tion of felony, in all except New York, North Carolina, Florida, 
Maine, and New Jersey. In addition to New York and North 
Carolina, the District of Columbia and Virginia refuse to accept 
cruelty, a. ground recognized in the other States and Territories, 
though various interpretations are placed upon the word itself. 
Drunkenness is also a rather prevalently accepted reason, though 
it is excluded in Pennsylvania, New York, North Carolina, the 
District of Columbia, Maryland, New Jersey, Texas, Vermont, 
and Virginia.
could supersede the decree of the New York court by obtaining a complete divorce 
in Nevada or elsewhere. Now, it is not likely that he will be able to do so, since 
the innocent party may defend against the action for divorce by showing judicial 
recognition of an offense by the guilty party greater than any which he can allege 
as reason for divorce: especially will the guilty party be deprived of the reason
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Impotence is accepted as ground for action in thirty-three States 
and Territories; incurable insanity, in twenty-six; non-support, 
in twenty-one; illegal marriage, in twelve (under this term are 
included incestuous marriages, those entered under age, under 
fraudulent inducement, or under coercion); separation, in seven
teen; bigamy, in twelve; neglect, in nine; premarital pregnancy, 
in thirteen; indignities, in ten; a drug habit, in eight; incompat
ibility, in Alaska, Florida, and New Mexico; loathsome disease, 
in Hawaii, Illinois, and Kentucky; perversion, in North Caro
lina; divorce obtained outside the State, in Florida and Ohio; 
religious continence, in Kentucky and New Hampshire; flight 
from justice, in Louisiana and Virginia; vagrancy of husband, in 
Missouri and Wyoming; and disappearance for seven years, in 
Connecticut and Vermont.

Not everyone is permitted to seek from the court a decree 
of divorce. Principal among the requisites is residence within the 
jurisdiction of the court which is asked to take cognizance of the 
case. Varying periods of residence are required in various States. 
New York requires that both parties shall have been residents of 
the State when the ground for divorce arose; or that they shall 
have been married in the State; or that the petitioner shall have 
been a resident at the time when the ground arose and also at the 
time of the divorce action; or that the ground arose within the 
State and that the petitioner shall have been a resident of the State 
at the time of the divorce action.

A year’s residence is required in most States. North Carolina 
requires only six months; Florida, ninety days. Wyoming re
quires only sixty days of residence, unless the ground is insanity, 
in which case, a residence of a year is required. The most lax in 
this matter are Nevada and Idaho, which require only six weeks 
of residence, though in the case in which the ground for the 
divorce is insanity, Idaho requires a year of residence.

•of desertion as a ground of divorce, since the defense would argue that a judicially 
authorized separation for an act of infidelity has been granted.
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CHAPTER XI

The Validation of Marriage

Canonsi133-1141

Division. The chapter on the validation of marriage consists of 
two articles: the first treating of the renewal of consent, i.e., sim
ple validation (can. 1133-37); ^ie other, of radical sanation 
(sanatio in radice) (can. 1138-41).

article 1

Simple Validation

Canons 1133—1137

Division. The first three canons of this article (can. 1133—35) 
consider the case in which the invalidity of a marriage is based 
on an impediment; canon 1136 deals with the case in which the 
invalidity arises from a defect in consent; and canon 1137, with 
the case in which the invalidity derives from the lack of the pre
scribed formalities.

1133. Prerequisites relating to an invalidating impediment.
1. To validate a marriage that is invalid because of an invalidating 
impediment, it is required that the impediment shall have ceased 
or that a dispensation shall have been obtained from it and that at 
least the party aware of the impediment shall have renewed his 
consent.

2. This renewal of consent is required by the ecclesiastical 
law for the validity of the act, even though in the beginning both 
parties gave adequate consent which they did not later revoke.1

1 Can. 1133, §§ 1, 2. If the impediment is publicly known, the parties must be 
informed of it, since this is necessary to remove scandal; if, on learning of the 
invalidity, they decide they do not wish to live together, a petition for a judicial 
consideration of their marriage is in order, as it is also in the case in which a
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Even in the case of impediments that ceased through abrogation 
with the promulgation of the Code, the renewal of consent as 
specified in canon 1133, § 2, is required, i.e., the Code did not 
automatically sanate a marriage invalid because of an impediment 
existing before the Code at the time when the marriage was con
tracted.* 2 However, since the impediment was abrogated, no dis
pensation was needed after the Code was promulgated.3

dispensation cannot be obtained. If the parties wish to live together but do not 
wish to renew their consent, a radical sanation may, in some cases, be obtainable. 
Cf. our commentary on can. 1138-41. As soon as the parties are informed of the 
invalidity of their marriage, they must be separated until the dispensation from 
the impediment is obtained and the renewal of their consent is made possible. 
If the impediment is not public and neither party knows of it, they need not be 
told of it if a dispensation cannot be obtained unless it is clear that they will 
separate once they learn of it; but if they know of it, they must be separated, 
unless it is possible because, e.g., of their advanced age, they are able to live as 
brother and sister, and agree to do this. The same remedy may be available in the 
case in which only one party knows of the invalidity of the marriage; but he 
must inform the other party of the invalidity unless they are so advanced in years 
that they have already begun to live as brother and sister. Of course, if it is clear 
that they will not desire to live together when they learn of the invalidity of their 
marriage, they should be informed of it, even when the impediment is occult 
and when a dispensation cannot be obtained, and a judicial consideration of 
the validity of the marriage is in order, as it is in the case in which they do not 
wish to seek a dispensation which they know will in all likelihood be granted.

2 Cf. our commentary on can. 1036; Code Commission, June 2-3, 1918 (AAS, 
X, 346; Bouscaren, The Canon Law Digest, 1, 500).

3 Cf. private response of the president of the Code Commission in Periodica, 
IX (1921), 154; Bouscaren, The Canon Law Digest, I, 500 f.

4 Cf. can. 1135 (§ 1) and 1137, where renewal by both parties is required; cf. 
Gasparri, De matrimonio, no. 1190; Wernz-Vidal, Ins matrimoniale, no. 656; 
De Smet, De matrimonio, no. 728. Prior to the Code, some authors held that in 
the case of an impediment established by the divine positive or natural law, the 
renewal of consent was required by the divine positive or natural law for the 
validation of the marriage. In view of the present law, unbaptized persons, who 
are not bound by ecclesiastical law, are not bound to renew their consent when 
the impediment affecting their marriage ceases; it suffices that their consent con
tinues to exist at the time the impediment comes to an end; cf. De Smet, ibid., 
no. 728, p. 619, note 4; Gasparri, loc. cit.; Cappello, De matrimonio, no. 844, 4.

The renewal of consent is required for the validity of the act 
only in virtue of ecclesiastical law even when, according to the 
common view, the impediment itself is one established by the 
divine positive or natural law.4 Apart from the case of public
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knowledge of the invalidity of the marriage resulting from the 
impediment, the renewal of consent by the party aware of the im
pediment suffices?

1134. The nature of the requisite renewal of consent. The 
renewal of consent must be a new act of the will directed to the 
marriage which is known to have been invalid from the begin
ning.6

Implicit renewal suffices if the law does not require renewal 
according to the specified juridical form; but it is necessary that 
the party renewing the consent implicitly shall know of the in
validity of the marriage.7 An explicit renewal is necessary if the 
party merely doubts about the validity of the marriage.8

1135. The requisite method of renewing consent. 1. If the 
impediment is public, consent must be renewed by both parties in 
the form prescribed by law.  An impediment is public, in the sense 
of this canon, when it can be proved in the external forum, e.g., 
by two witnesses or if a public fact can supply knowledge of its 
existence.  The extraordinary form of canon 1098 is not excluded 
in a situation that warrants the renewal of consent in that man
ner.  However, since baptized non-Catholics are not bound to 
the juridical formalities of the Code,  it is sufficient that they

9

10

11
12

5 Before the Code, the renewal by both parties was needed even in this case; 
cf. Wernz-Vidal, ibid., no. 656, notes 10, 11.

«Can. 1134. Legislation equivalent to that of can. 1133-37 1S found in can. 
122-26 of the Oriental Code.

7 Implicit renewal is contained in the sexual act performed with marital affec
tion, and it is presumed to be so performed when the parties have given a previous 
matrimonial consent. Cf. Gasparri, ibid., no. 1192. Cappello does not admit that 
an implicit renewal suffices, since he demands a formal and positive act of the 
will; cf. ibid., no. 844. Vlaming (op. cit., no. 765) requires an explicit act of the 
will but he seems (ibid., no. 766 in fine) to admit the sufficiency of marital relations 
if the invalidity of the marriage is known.

8 Cf. Coronata, op. cit., Ill, no. 676; Cappello, ibid., no. 844, 6. In this case the 
consent should be given with a condition, viz., that the marriage is invalid.

® Can. 1135, § 1.
Cf. Wernz-Vidal, ibid., no. 657; De Smet, ibid., no. 727; but cf. Gasparri, ibid., 

nos. 209, 1198. Cf. our commentary on can. 1037.
n Cf. Gasparri, loc. cit.; Wernz-Vidal, loc. cit.; Cappello, ibid., no. 845.
12 Cf. our commentary on can. 1099, § 2.
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renew their consent by any external act that can be proved.18
2. If it [the impediment] is occult and known to both parties, 

it suffices that the consent be renewed by both parties privately 
and secretly.  But it need not be given simultaneously. It is be
coming, however, that the consent be renewed in the presence of 
a priest and in accordance with the Roman Ritual. *

14

1
3. If it [the impediment] is occult and not known by one of the 

parties, it suffices that the party who is aware of the impediment 
shall privately and secretly renew his consent, provided that the 
other’s consent perseveres.10

No human authority can dispense from the necessity of the 
perseverance of the other party’s consent; but it is presumed to 
persevere until it is proved to have been revoked, and the mere 
conjecture that he would not renew his consent if he knew his 
marriage was invalid is not proof of revocation.17

The renewal of the consent by the party aware of the occult 
impediment may be implicit, e.g., by carnal intercourse with 
marital affection.18

1136. The renewal of defective consent. 1. A marriage that is 
invalid because of defective consent is validated if the party who 
did not consent now supplies it, provided that the consent given 
by the other party perseveres.  If both parties know of the de
fect, it is advisable that both renew the consent.  If the consent 
as originally given was invalidly given because of a defect, that

10
20

13 Cf. Wernz-Vidal, loc. cit. 14 Can. 1135, §2.
15 Cf. Gasparri, ibid., no. 1199; Cappello, ibid., no. 845, 2; De Smet, ibid., no. 

727. 10 Can. 1135, §3.
17 Cf. Gasparri, ibid., no. 1200; Wernz-Vidal, ibid., no. 657; Cappello, ibid., 

no. 845, 3; Chelodi, op. cit., no. 164.
18 Cf. Gasparri, loc. cit.; Cappello, loc. cit.; Chelodi, loc. cit.
10 Can. 1136, § 1. Cf. our commentary on can. 1082-87. Consent vitiated by an 

error in regard to the servile condition of the other party could be ratified by 
the Church, since the marriage is invalidated only by ecclesiastical law. In regard 
to consent vitiated by duress, since it is the more probable view that the invalidity 
of the marriage results from the natural law, the Church would never attempt to 
supply the consent needed. Cf. Coronata, op. cit., Ill, no. 679.

-oCf. Coronata, ibid., no. 680. Cf. also Cappello, ibid., no. 846, 3, 30; Wernz- 
Vidal, ibid., no. 654.
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defect must be removed from the consent which is intended to 
validate the marriage.21

2. If the defect of consent was merely internal, it suffices that 
the party who did not consent shall now consent internally.  In 
this hypothesis, since no one was aware of the defectiveness of the 
consent, no one need be informed when the valid consent is given. 
This hypothesis is verified, e.g., in the case of simulated consent 
when no one knew of the simulation.

22

3. If the defect was also external, it is necessary also to manifest 
the consent externally either in the form prescribed by law, if the 
defect was public, or in some private and secret manner, if it 
was occult.  If the defect of consent cannot be proved by two 
witnesses who are willing and able to testify, the defect should be 
considered occult.

23

24
1137- Validation when formalities were not observed. A mar

riage that is invalid because of the non-observance of the requisite 
formalities can be validated only by a renewal of the contract 
with the observance of those formalities.25 If the invalidity is ow
ing to the fact that the priest who acted as official witness was not 
duly qualified, the parties must be told of the invalidity of their 
marriage that they may renew their consent in the presence of a 
competent priest. The Holy See may also be approached for a 
radical sanation of the marriage.

Scholion. Automatic sanation in Anglo-American secular law. 
According to the English common law, validation was effected by 
the cohabitation of the parties after the cessation of the obstacle 
preventing the validity of the marriage. This rule has been 
adopted in more than half the States either by statute or through 
the decisions of the State tribunals. In some of these States there 
is a limitation of this effect to certain types of obstacles or imped i-

21 Cf. Cappello, ibid., no. 846; Chelodi, ibid., no. 165. 22 Can. 1136, § 2.
23 Can. 1136, § 3. As to the case in which the defect is public, cf. our commentary 

on can. 1135, § 1, for the norms governing the requisite renewal of consent. As 
to the case in which it is occult, cf. our commentary on can. 1135, §§ 2, 3.

24 Cf. Gasparri, ibid., no. 1203; Cappello, ibid., no. 847.  Can. 1137.25
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ments, but where the rule is recognized it generally extends to 
the cessation of the impediment of nonage and to the removal of 
the obstacle to free consent.26

ARTICLE 11

Radical Sanation

Canons 1138-1141

Division. The first canon of this article (can. 1138) explains 
the nature of a radical sanation and its effects; the following canon 
(can. 1139) describes the nature of the impediments the nullify
ing effect of which can be overcome or not overcome by a radical 
sanation; canon 1140 insists that a radical sanation cannot be 
given if the invalidity of the marriage results from the lack of a 
consent even later not supplied; and canon 1141 asserts the exclu
sive competence of the Apostolic See in the matter of radical 
sanation.

1138. The nature and the effects of radical sanation. 1. The 
radical sanation of marriage is the validation of the marriage 
effecting, besides a dispensation from or a removal of the impedi
ment, a dispensation from the law requiring the renewal of con
sent as well as a retroactive reinstatement, through a fiction of law, 
of the canonical effects of marriage,1 dating from the moment 
when the matrimonial consent was truly but invalidly given.

2. The validation is effected as of the moment when the con
cession is made; but the retroactive effect of it is understood to 
date from the beginning of the marriage, unless a contrary pro
vision is expressly made.

3. The dispensation from the law requiring the renewal of 
consent can be granted even if one party or both parties are un
aware of the favor.2

2« Cf. Alford, op. cit., no. 426. 1 Can. 1138, § 1.
2 Can. 1138, §§ 2, 3. While a law enacted in the III Council of Orleans (538) 
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In stating that the validation takes place only at the moment 
when the sanation is granted, this canon has authoritatively 
adopted the view that was common prior to the Code.* 3 The prin
cipal consequence of the retroactive effect is to make the children 
not merely legitimated but legitimate, if they were born after the 
date when the parents gave the consent to the marriage which the 
radical sanation validates.4

seemed to produce the effect of a radical sanation by asserting that no attempt 
should be made to separate those who in good faith but invalidly contracted 
marriage while restrained by the impediment of consanguinity (cf. c. 10; Mansi IX, 
14), the first clear example of a radical sanation appears to have occurred at the 
end of the thirteenth century. From the beginning of the nineteenth century the 
granting of radical sanation came to be of more frequent occurrence than previ
ously. In many instances the sanation was a general one. Cf. Wernz-Vidal, op. cit., 
no. 660; Gasparri, op. cit., no. 1226.

3 An improbable view held that the validation itself took effect as of the time 
of the beginning of the marriage. Cf. Wernz-Vidal, ibid., no. 661, note 21.

4 Cf. our commentary on can. 1114-17. Since radical sanation makes the chil
dren legitimate, they are made eligible for the cardinalate (cf. our commentary 
on can. 232, § 2, i°), the episcopate (cf. our commentary on can. 331, § 1, i°), an 
abbacy nullius or a prelacy nullius (cf. our commentary on can. 320, § 2), and the 
position of major superior in a religious community (cf. our commentary on can. 
504). Authors call by the name incomplete radical sanation the act of conferring 
legitimacy on children after one of their parents has died or become insane. In 
this case, however, there is no validation of the marriage, since the requisite con
sent of the one parent clearly does not exist at the time that legitimacy is granted. 
Cf. De Smet, op. cit., no. 736, p. 624, note 2; Gasparri, ibid., no. 1226.

6 Cf. Coronata, ibid., no. 683, pp. 948 f.

Sometimes the renewal of consent may be demanded in the 
rescript granting the radical sanation. But this does not change 
the nature of the act, even when such renewal is required for the 
validity of the effect, and it does not deprive it of its retroactive 
power.5 6

1139“114°- Conditions requisite for the radical sanation of 
marriage. 1. Any marriage entered with the consent of both 
parties naturally sufficient but juridically insufficient because of 
an ecclesiastical impediment or because of the non-observance of 
the legal formalities, can be radically sanated, provided the con
sent perseveres.
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2. But the Church does not sanate a marriage contracted with 
an impediment of the natural or the divine law, even if later the 
impediment ceases, not even from the moment of the cessation 
of the impediment.®

1140. 1. If there should be a defect of consent in both parties 
or in one party, the marriage cannot be radically sanated, whether 
the consent was lacking from the beginning or, originally given, 
was later revoked.

2. But if the consent was indeed lacking in the beginning but 
was later given, the sanation can be granted from the moment 
when the consent was supplied.6 7

6 Can. 1139, §§ 1, 2. 7 Can. 1140, §§ 1, 2.
8 De Smet (ibid., no. 461, p. 402, note 5) requires that in such a case there

must be proof in each individual instance that the consent was truly matrimonial
consent; others admit that there is in this, as in other cases, a presumption that
the consent was truly matrimonial. Cf. Gasparri, ibid., no. 1225; Cappello, ibid.,
no. 853, 2; Wernz-Vidal, ibid., no. 665, note 30; cf. our commentary on can. 1014. 
According to an older practice, such a marriage could not be radically sanated, 
since it was required that the marriage involved should have the appearance 
of a lawful marriage.

Canons 1139 an<^ 114° thus explain the conditions requisite 
for the granting of a radical sanation: viz., a marriage, naturally 
sufficient consent, the insufficiency of the consent owing to an 
obstacle of ecclesiastical origin, the perseverance of the consent 
at the time the sanation is granted, and the absence, at the time 
of the granting of the sanation, of an obstacle to the marriage 
originating in the natural or the divine law. To these conditions 
must be added one that is understood, i.e., the existence of serious 
justifying reason.

The knowledge of even both parties that the marriage is in
valid because of an obstacle of ecclesiastical origin does not make 
impossible the giving of a consent that is naturally sufficient for 
marriage. Thus even two Catholics can give sufficient consent to 
marriage when knowingly they attempt it before a civil magis
trate.8 * * Indeed, the consent seems naturally sufficient if mani
fested by carnal intercourse with marital intent (i.e., not with the 
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intent of committing fornication), though the intent in the 
given case needs to be proved by the demonstration of some ex
ternal declaration.0

The perseverance of the consent is presumed and its revocation 
must be proved.10 There is no implicit revocation in a refusal to 
renew consent in the manner required by law, in a petition for 
a separation from bed and board or even in a request that an ec
clesiastical tribunal pass on the validity of a marriage.11 But a de
finitive declaration of nullity and a dispensation from a merely 
ratified marriage are equivalent to revocation.12 Radical sanation 
is possible if a revoked consent is later renewed,13 and its effect is 
retroactive to the date of the original consent.

Canon 1139, § 2, states that the Church does not sanate a mar
riage after the cessation of an impediment of the natural or the 
divine law, but the more common view holds that the Roman 
Pontiff can sanate such a marriage after the cessation of the im
pediment.14

Some authors maintain that a convert can obtain a radical sana
tion of a marriage contracted by himself while unbaptized with 
another unbaptized person, if the marriage is invalid because of 
some obstacle originating in the secular positive law, but they are

•Cf. Coronata, op. cit., Ill, no. 688; cf. our commentary on can. 1081, §§ 1, 2.
10 Cf. our commentary on can. 1093. The Holy Office replied in the case of a 

petition for a sanation of a marriage one of the parties to which had become in
sane, that it was not expedient to grant it. Cf. S. C. S. Off., Dec. 8, 1899 (apud 
Coronata, op. cit., Ill, no. 688, p. 955, note 1). Cf. also Cappello, ibid., no. 853, 3.

11 Cf. Gasparri, ibid., nos. 1223 f., 1229; Wernz-Vidal, ibid., no. 666, note 34; 
De Smet, ibid., no. 736, p. 624, note 5.

12 Cf. Coronata, ibid., no. 690. 13 Cf. Gasparri, ibid., no. 1222.
14 Cf. Gasparri, ibid., no. 1219. On March 2, 1904, the Holy Office decided that 

the Roman Pontiff could not sanate such a marriage even after the cessation of 
the impediment. Gasparri says that he was one of the consultors appointed at that 
time and that his view was contrary to that which was adopted. At the time of 
the drafting of the Code he explained to Pius X that most canonists and theologians 
held that the Roman Pontiff has this power and that the consultors believed that 
the Code should state merely the fact that the Church does not grant a sanation 
in the given case. This recommendation Pius X approved. Cf. Gasparri, ibid., nos. 
1217 f. 

408



MATRIMONY can. 1141

not agreed whether the retroactive effects of the sanation extend 
to the date of the marriage or the date of conversion.15

18 Cf. Coronata, loc. cit. But, in any event, the invalidating obstacle is postu
lated as one directly affecting the converted party.

10 A sanation obtains for the parties the grace of the sacrament of which they 
would be deprived if they were merely allowed to live in the putative marriage. 
Cf. Wernz-Vidal, ibid., no. 667; Gasparri, ibid., no. 1229; De Smet, ibid., no. 832; 
Chelodi, ibid., no. 168, d.

17 Can. 1141. Can. 130 of the Oriental Code, corresponding in its first paragraph 
to can. 1141, adds a second paragraph conferring power of sanating marriages on 
patriarchs, but only when the invalidity arises from an impediment from which 
they can grant a dispensation or when the marriage was contracted without the 
contractual formalities. Otherwise, can. 127-30 of the Oriental Code correspond 
to can. 1138-41.

18 Cf. our commentary on can. 1042. The faculties from the Sacred Congrega
tion of the Sacraments may be used if great inconvenience is involved in revealing 
the invalidity of the marriage to the party who is not aware of it. The faculties 
from the Holy Office contain a similar reason justifying their use, but it is ex-

Though the Roman Pontiff needs a serious justifying reason 
only for the lawfulness of his action in granting a radical sanation, 
it is obvious that he will not grant it without such a reason. Ex
amples of canonical reasons justifying the grant of a sanation are 
the following: the magnitude of the number of marriages that 
need validation; the serious inconvenience involved in the mani
festation of the invalidity of the marriage to the other party; the 
refusal of a non-Catholic party to a mixed marriage to renew 
his consent according to the form required by the Church; the 
fact that an ecclesiastical superior has been responsible for the 
invalidity of the marriage.10

1141. The exclusive competent authority. A radical sanation 
can be granted only by the Apostolic See.  The bishops of the 
United States, in virtue of their quinquennial faculties, enjoy 
authority from the Holy Office to grant a sanation of a mixed mar
riage attempted outside the Church. Similar authority is given 
them in the faculties from the Sacred Congregation of the Sacra
ments, not for the sanation of marriages invalid because attempted 
outside the Church, but for the sanation of those that are invalid 
because of an impediment of minor rank.  With regard to the

17

18
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radical sanation of mixed marriages, the faculties of the apostolic 
delegate are substantially the same as those of bishops in this coun
try. However, in cases involving two Catholics his faculties are 
more extensive as they extend to marriages invalid because of 
impediments of major rank, exclusive of the impediments arising 
from solemn profession, the reception of sacred orders, and affinity 
in the direct line. Moreover, they extend also to marriages of two 
Catholics invalid because attempted outside the Church, provided 
that one of the parties obstinately refuses to renew the consent or 
there would result serious injury or the serious threat of injury 
to the party aware of the invalidity of the marriage if the other 
were informed of it.10
pressed as the threat of serious injury or inconvenience to the Catholic party; in 
these faculties, moreover, an additional reason is given, viz., the obstinate refusal 
of the non-Catholic party to renew his consent or to sign the antenuptial agree
ment. The grant of the latter faculties, i.e., from the Holy Office, requires that 
the ordinary himself shall seriously admonish the Catholic party of the gravity 
of his offense, shall impose a penance, and, if the case requires it, absolve him 
from the excommunication incurred under can. 2319, § 1, i°. The Catholic party 
must also be reminded of his obligation to provide for the baptism and Catholic 
education of all children born or to be born of the marriage and to strive for 
the conversion of the other party. However, the moral certainty that the non
Catholic party will not interfere with the Catholic training of the children of 
the union is required only as regards the children not yet born, since the valida
tion of the marriage takes place only at the time of the sanation (cf. can. 1138, § 2). 
The document of sanation is required to be kept in the files of the chancery to
gether with the attestation of its execution. The fact of the sanation, with the 
date, must also be recorded in the register of baptisms in the parish of the Catholic 
party’s baptism, though the local ordinary is allowed to rule otherwise. Entry 
should also be made in the marriage record, and this is explicitly mentioned 
in the faculties given by the Sacred Congregation of the Sacraments, which pro
vide also, as do the faculties from the Holy Office, that the party aware of the 
invalidity of the marriage be informed of the effects of the sanation. The faculties 
authorizing sanation as issued by both Sacred Congregations permit the use of 
them even in favor of persons who are not subjects of the local ordinary, if they 
are in his diocese. The document effecting the sanation must indicate that the 
local ordinary acts in virtue of authority delegated by the Holy See.

10 A sanation granted by the Sacred Penitentiary for the internal extrasacra- 
mental forum is equivalent to a marriage of conscience and the record of it 
should be kept secret in the same way; in seeking a sanation for the internal 
extrasacramental forum, this fact should be expressed and the names of the parties 
should be given. No record at all is to be made if the sanation is granted only 
for the internal sacramental forum. Cf. Cappello, ibid., no. 856, 6.
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When the Holy Office or the Sacred Congregation of the Sacra
ments grants a radical sanation, the latter may be made operative 
as of the moment when granted. If either of these Sacred Congre
gations lays down conditions to be fulfilled in the execution of the 
favor, these must be fulfilled for the validity of the act; this is 
true even of the clause requiring acceptance by the parties, if it 
is apparent that the clause lays down an essential condition, but 
it is verified only if both parties refuse to accept it; acceptance by 
one of the parties suffices for the validity of the execution.20

After the consummation of a sanated marriage, if the consum
mation follows the sanation, the marriage of two baptized persons 
is even extrinsically indissoluble.21

Only indirectly can ecclesiastical law require recognition by 
secular law of the canonical fiction conferring legitimacy on the 
illegitimate children born before the radical sanation of the mar
riage.22 The secular law in the United States at times adopts pro
visions of its own for sanation.23 Such sanation can be effected, 
however, only by an act of the legislature, not by any other public 
authority.21 In such cases, the secular law also presumes the per
severance of the consent, since it regards this as the essential matri
monial element which no human authority can supply.

CHAPTER XII

Second Marriages

Canons 1142-1143

Division. Canon 1142 defends the lawfulness of a plurality of 
marriages when there intervenes no impediment of the divine

20 Cf. Coronata, ibid., no. 694. 21 Cf. our commentary on can. 1118.
22 Cf. Wernz-Vidal., ibid., no. 671, note 44; Gasparri, ibid., no. 1213; Cappello, 

ibid., no. 857.
23 Sometimes a law introducing new impediments makes a statement that it 

is not retroactive; such a statement is not, of course, a sanation but rather a 
declaration that valid marriages remain valid in spite of the new legislation.

24 Cf. Alford, op. cit., no. 425.
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natural or positive law or of ecclesiastical law; canon 1143 forbids 
the nuptial blessing to be given widows when they marry again.

1142. The lawfulness of a plurality of marriages. Although a 
chaste widowhood is a more honorable state, second and even ad
ditional marriages are valid and lawful if the provision of canon 
1069, § 2, is observed.1

Only in Puerto Rico does the secular law of the United States 
require of women that they wait a definite period following the 
death of a husband before contracting another marriage.2

1143. The unlawfulness of a plurality of nuptial blessings. 
A woman on whom the solemn nuptial blessing has once been 
conferred, cannot receive it in subsequent marriages.  Nor is it 
to be repeated at the time of the validation of an invalid marriage.  
If it is the second marriage of the man, the woman can receive the 
nuptial blessing in virtue of custom, even if it was given at the 
time of his previous marriage.  If the nuptial blessing is to be 
supplied, the presence of both spouses is required.

3
4

5
6

iCan. 1142. Cf. our commentary on can. 1069, §2. The Council of Nicaea 
(325) condemned (can. 8) the erroneous view of the Montanists and the Novatians 
asserting the invalidity of second marriages (cf. Mansi II, 680; Schroeder, General 
Councils, pp. 34-37). But generally the Fathers of the Eastern Churdi censured 
successive polygamy, and this view was confirmed by St. Basil the Great (d. 379), 
as a result of which third and additional marriages were regarded as invalid. Cf. 
St. Basil, Ep. 188 (prima canonica) ad Amphilochium (MPG, XXXII, 674).

2 The period in Puerto Rico is three hundred and one days; cf. Alford, op. cit., 
no. 455. But in many States restrictions are made at the time a divorce is granted, 
especially when the ground for divorce was adultery, forbidding (generally not 
under pain of invalidity, at least if the marriage occurs outside the State) another 
marriage either for a specified time or for the life of the injured spouse.

3 Can. 1143. Cf. our commentary on can. 1108, § 2.
Can. 131 of the Oriental Code corresponds to can. 1142; there is no equivalent 

of can. 1143 in the Oriental Code.
4 Cf. Wernz-Vidal, op. cit., no. 680, note 25.
6 Cf. Gasparri, op. cit., no. 1069.
• S. R. C., resp. May 27, 1911, ad VII (Fontes, no. 6385).
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TITLE VIII

Sacramentals

Canons 1144-1153

Division. This title of the first part of the third book of the 
Code is not divided into chapters since it consists of only ten can
ons. Canon 1144, the first canon of the title, provides a definition 
of sacramentals. In the next canon (can. 1145), there is asserted 
the exclusive competence of the Holy See to establish and inter
pret sacramentals. The minister of the sacramentals is specified 
in canons 1146 and 1147. The obligation to follow the prescribed 
ceremonies is affirmed in canon 1148. The persons qualified to 
benefit from the sacramentals are indicated in canon 1149. Canon 
1150 requires the reverent treatment of consecrated and blessed 
objects. Exorcisms provide the subject matter of the last three 
canons of the title: canon 1151 deals with the required authoriza
tion; canon 1152, with the persons who are allowed the benefit 
of exorcism; and canon 1153, with the minister of exorcisms con
tained among the ceremonies of baptism and of consecrations and 
blessings.

1144. The definition of sacramentals. Sacramentals are objects 
or actions which the Church, following a kind of pattern pro
vided in the sacraments, is accustomed to employ to obtain 
through her power of impetration effects that are principally 
spiritual.  This definition avoids an explicit statement that sacra-1

1 Can. 1144. This definition does not contain the word “signs" which was so 
frequently used by pre-Code authors; even after the Code, Cappello has con
tinued to call the sacramentals “signs” (cf. De sacramentalibus, no. 99, 3; no. 102).
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mentals are instituted by the Church and points rather to the fact 
that their effect depends upon the authorization of their use by the 
Church, which by this very fact lends its power of impetra- 
tion to that use, e.g., the use of the Lord’s Prayer in the Mass. 
Though persons are rendered blessed or consecrated through the 
use of sacramentals, nevertheless they are not regarded themselves 
as sacramentals, as is the case with blessed or consecrated objects; 
for they receive the right to the actual blessings involved in the 
conferring of the blessing or the consecration, whereas, in the 
case of blessed or of consecrated objects, this right belongs to 
the person making use of the object. The constitutive blessings or 
consecrations by which these objects are rendered permanent 
sacramentals are themselves transient sacramentals, as are bless
ings that are merely invocative, but the former, as is evident, are 
endowed with a kind of permanence through the permanence 
of their effect, i.e., of the object blessed or consecrated.

In the case of certain sacramentals, e.g., the consecration of a 
church, the pattern of the sacraments is more readily discernible 
than in the case of others because in them can be seen a sign, a 
minister, and spiritual effects. These effects, of course, are not the 
sanctifying grace produced by the sacraments; also, they do not 
result, at least in some of the sacramentals, from the very sacra
mental itself (not ex opere operato).2

2 Prior to the twelfth century the name “sacrament” was applied to sacred rites 
and to sacramentals as well as to the seven sacraments. Cf. Wernz, Ius decretalium, 
III, no. 758; II Plen. Council of Baltimore, Acta, no. 341. Hugh of St. Victor 
(d. 1141) called the sacramentals “sacramenta minora”; cf. De sacramentis, II, 9 
(MPL, CLXXVI, 471). Alexander of Hales (d. 1245) seems first to have used the 
word “sacramental” as a noun. Cf. Paschang, The Sacramentals According to the 
Code of Canon Law, The Catholic University of America Canon Law Studies, 
no. 28 (Washington, D.C.: The Catholic University of America, 1925), pp. 
8-7-

The constitutive consecrations and blessings produce their effects infallibly 
and in virtue of the very performance of the act (ex opere operato). The other 
sacramentals, according to the more common view, produce their effect through 
the prayerful intervention of the Church, with which the individual beneficiary co
operates according to his powers; some spiritual benefit always results. It is com
monly admitted that a result can be the remission of venial sin, but the more 
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1145. The exclusive competence of the Holy See. Only the 
Holy See can constitute new saciamentals or authentically inter
pret those in use, or abolish or change any of the foregoing.8

common view holds that this remission results from the stimulation in the heart 
of the sinner of the acts needed to obtain the remission of venial sin; and the 
same is to be said of the remission of the temporal punishment due to sin in the 
absence of an indulgence attached to the sacramental. Cf. Paschang, ibid., pp. 
28-35. scan. 1145.

4 Cf. Coronata, op. cit., Ill, no. 723.
B Cf. Paschang, ibid., p. 21. In past ages, the authority was not always reserved 

to the Holy Sec. Cf. Paschang, loc. cit.
0 Scss. VII, de sacramentis in genere, can. 13; Schroeder, Council of Trent, p. 53. 

Recently the Holy Sec has permitted the omission of the use of saliva in the con
ferring of baptism. Cf. S. R. C., deer. Jan. 14, 1944 (AAS, XXXVI, 28); The Jurist, 
IV (1944)> 629 f.

7 Can. 1146. This canon is a corollary of the exclusive possession by clerics of 
the power of orders; cf. our commentary on can. 118 supra. A minister who acted 
in the state of mortal sin would commit at least a venial sin, if his state is publicly 
known and the blessing is constitutive.

8 Clerics, even of rank below the priesthood, in performing certain actions as 
part of their liturgical function, are ministers of sacramentals, e.g., in reciting 
the Confiteor at the beginning of Mass; whereas the same actions performed non-

The more common opinion holds that even the pious actions 
instituted by our Lord, e.g., the recitation of the Lord’s Prayer, 
become sacramentals only when inserted by the Church in the 
liturgy or when adopted as sacramentals in some other way.* 4 Of 
course the Church’s authority regarding all sacramentals comes 
from our Lord.5

The Council of Trent had already condemned as anathema 
anyone who held that it was lawful to ignore the rites approved 
by the Church for use in the solemn administration of the sacra
ments or to substitute others for them.6

1146-1147. The minister of the sacramentals. The legal min
ister of the sacramentals is a cleric on whom that power has been 
conferred and who has not been forbidden to exercise it by any 
competent ecclesiastical authority.7 8

Of course the Holy See can permit lay men and women reli
gious or even those who are not members of a religious institute 
to be ministers of the sacramentals.8
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Only when asked to do so by the faithful and when there is a 
justifying reason may clerics lawfully act as ministers of the sacra- 
mentals when they are under censure prohibiting such action; 
if the censure has been imposed by sentence or if the faithful are 
forbidden to associate with the censured person (because he is 
excommunicatus vitandus), the delinquent cleric can act as a 
minister only in danger of death and then only if no other cleric 
is present to act as minister.® But acts performed by censured min
isters in conferring sacramentals are valid even when unlawful.* 9 10 

1147. 1. No one who lacks the episcopal character can validly 
effect consecrations, unless this is permitted to him in virtue of 
either the law or an Apostolic indult.

liturgically by a lay person would not be performed by such a person as a minister 
of a sacramental.

9 Cf. our commentary on can. 2261; cf. also our commentary on can. 2275 (20), 
2279 (§1), 2284; cf. Paschang, ibid., p. 39.

10 Cf. Paschang, loc. cit. 11 Can. 1147, §§ 1-4.
12 cf. Wernz, op. cit., Ill, no. 759; Coronata, op. cit., Ill, no. 728.
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2. But any priest can impart blessings, except those reserved 
to the Roman Pontiff, to bishops, or to others.

3. A reserved blessing imparted by a priest without the requi
site permission is unlawful but valid, unless in making the reser
vation the Apostolic See has made a contrary provision.

4. Deacons and lectors can validly and lawfully impart only 
those blessings for which authorization is expressly given them 
by the law.11

A consecration is a blessing which is performed with an anoint
ing through the use of holy oil. A blessing, as a sacramental, is the 
invocation of the divine name by a legally appointed sacred min
ister acting in the name and under the authority of the Church, 
pronounced over persons or objects for the purpose of petitioning 
for some spiritual or temporal benefit to be conferred on men or 
of conferring a sacred character on that which is blessed.12

The reservation of the power to consecrate is of merely ec
clesiastical origin, but its effect is to invalidate action contrary to
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it. A bishop cannot exercise such power before his consecration, 
though he can permit other bishops to exercise it in his diocese.18 
A titular bishop can always exercise it validly; but for the lawful 
exercise of it, he requires the permission of the local ordinary.14 

The law confers this power on priests if they are cardinals,15 
vicars apostolic or prefects apostolic,16 or abbots nullius or prelates 
nullius.17 Abbots who have jurisdiction only over their abbeys 
can confer minor orders on their subjects and use the pontifical 
insignia, but they cannot exercise the power of consecrating. A 
priest who exceeds the authorization given him acts invalidly, as 
would be the case, e.g., if a prefect apostolic attempted to use this 
power outside his territory or to consecrate a church (since his 
power does not extend to the consecration of churches). More
over, though the power of imparting reserved blessings may be 
delegated, the power to impart consecrations cannot be delegated 
by bishops co their priests.18 But the quinquennial faculties of 
bishops in the United States permit them to delegate the vicar 
general or some other priests enjoying some dignity for the con
secration of altars and chalices.19

The rule establishing the validity of reserved blessings even 
when unlawfully imparted does not extend to blessings that are 
not merely reserved to bishops but are strictly episcopal blessings, 
such as arc all those contained in the Roman Pontificals* Nor does 
it extend to blessings reserved to the Roman Pontiff.21 But as to

13 Cf. our commentary on can. 1155; Paschang, ibid., pp. 51 f.
14 Cf. our commentary on can. 1157.
15 Cf. can. 239, § 1, 20°, and our commentary on can. 1155, 1157. The power 

of consecrating the oils is excluded from this authorization. Moreover, even 
cardinals, to act licitly, need the permission of the local ordinary for consecrating 
a sacred place.

10 Cf. our commentary on can. 294, § 2, and can. 310, § 2. This power extends 
to the pro-vicars and the pro-prefects.

17 Cf. our commentary on can. 323, §§1,2.
18 Cf. Coronata, Institutiones, I, no. 373.

Cf. Paschang, ibid., p. 55; Bouscaren, op. cit., II, 37.
20 Such also are those for which norms are set forth in can. 734, 781, and 945; 

cf. our commentary on those canons. Cf. Wcrnz, op. cit., Ill, no. 761, II, b; Coro
nata, ibid., no. 732, p. 1015. 21 Cf. Wernz, op. cit., Ill, no. 761, II, a. 
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other blessings, a bishop cannot attach an invalidating clause to 
penalize the unlawful imparting of them.22 And a clause requir
ing the permission of the local ordinary in die use of an indult per
mitting the imparting of a reserved blessing must be understood, 
in accordance with canon 1147, § 3, as not invalidating the con
trary use of it.23 Moreover, it seems that there are no blessings for 
the imparting of which the Roman Pontiff cannot confer the 
faculty on a simple priest.24

Reserved blessings that are not stricdy episcopal can be law
fully performed, in some cases, by a priest with delegation from 
his bishop, e.g., the blessing of a church or an oratory,25 of a 
cemetery,26 and of bells.27 This delegation must come from the 
major superior of an exempt clerical religious institute if the 
church, oratory, cemetery, or bells belong to that institute or one 
of its houses.28 But the power of delegation does not extend to all 
blessings reserved to the bishop by the Roman Ritual.2*

Blessings reserved to pastors are also validly imparted even 
when the minister acts unlawfully in doing so.30 The blessing of 
a woman after childbirth is not reserved. It should not be denied 
a woman even if her child died without baptism. It may be denied 
her if her child is illegitimate; indeed, particular law may re
quire that it be denied in this case.31

22 Cf. Coronata, ibid., no. 732, p. 1016.
23 Cf. Cappello, ibid., no. 113, 9; Paschang, ibid., pp. 63 f.; contra Augustine,

Commentary, V, on can. 1147, §3. 24 Cf. Paschang, ibid., p. 60.
25 Cf. our commentary on can. 1156.
20 Cf. our commentary on can. 1156, 1205.
27 Cf. S. R. C., deer. July 16, 1594 (Fontes, no. 5173; Decreta authentica, no. 52); 

deer. Apr. 14, 1885 (Fontes, no. 6165; Decreta authentica, no. 3630). The latter 
decree involved a delegation that was made permissible in virtue of an Apostolic 
indult. Cf. can. 1169.

26 Cf. our commentary on can. 1156; 1169, §5; 1191, §2; 1205; infra.
20 Cf. S. R. C., deer. Apr. 2, 1875 (Fontes, no. 6071); Wernz, ibid., Ill, no. 761, 

note 28. In some instances the reservations affect only the solemn, not the pri
vate, conferring of the blessing; cf. Rituale Rom., tit. VIII, c.24, Solemnis bene
dicto crucis; c.25, Solemnis benedictio imaginis.

30 Cf. our commentary on can. 462, 4°-7°.
Cf. S. R. C., deer. May 19, 1896 (ASS, XXVIII [1895-1896], 747 f.). Cf. S. C. C., 
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Even bishops cannot lawfully impart blessings reserved to reli
gious institutes.32 But in the absence of a special prohibition,33 
the religious superiors can delegate even simple priests for the 
imparting of such blessings.34

decr. July 18, 1859 (Coll. S. C. P. F., no. 1177); Wernz, ibid., no. 761, notes 30 and 
32-

82 Cf. S. R. C., decr. Dec. 2, 1884 (apud Coronata, op. cit., Ill, no. 733, p. 1018; 
cf. Augustine, op. cit., IV, on can. 1147, § 2; Paschang, ibid., p. 63.

33 The superiors of the Franciscans cannot any longer delegate priests who do
not belong to their institute for the erection of the Way of the Cross. Cf. S. Poenit.,
decr. Mar. 20, 1933 (AAS, XXV, 170; Bouscaren, op. cit., I, 417-19). Cf. our com
mentary on can. 912.

8* Cf. Coronata, ibid., no. 733, p. 1018. Vermeersch-Creusen (Epitome, II, 465)
seem to hold the contrary.

38 Cf. our commentary on can. 741, 845. But in solemn baptism the deacon 
must use water and salt blessed by a priest.

80 Cf. Code Commission, July 13, 1930 (AAS, XXII, 365; Bouscaren, op. cit., 
1.404)-

8T Cf. Vermeersch-Creusen, loc. cit.; Cappello, ibid., no. 113, 4.
If a deacon, in the absence of a priest, is authorized by the local ordinary to 

give the absolution over a corpse, he reads the Non intres and the Libera, sprinkles 
and incenses the casket in the usual way, blesses the grave and recites the other 
usual prayers. Cf. S. R. C., decr. Aug. 14, 1858 (Decreta authentica, no. 3074); 
Paschang, ibid., pp. 64 f.; Vermeersch-Creusen, loc. cit.

88 The better opinion affirmed this even prior to the Code. Cf. Wernz, ibid., 
no. 761, note 19. The lector uses the form in the Roman Ritual, omitting the words 
“Dominus vobiscum.” Cf. Vermeersch-Creusen, loc. cit.

88 Can. 1148, §§ 1, 2.

A deacon may bless the paschal candle and perform the exor
cisms and blessings incidental to the administration of solemn 
baptism and Holy Communion,35 * including the blessing of the 
people with his hand 30 or with the pyx after the distribution of 
Holy Communion.37 Lectors are authorized to bless bread and 
first fruits.38 *

1148. The requisite ceremonies. 1. In conferring or admin
istering the sacramentals the rites approved by the Church shall 
be exactly observed.

2. Consecrations and blessings, whether constitutive or invoca
tive, are invalid if the formula prescribed by the Church is not 
used.30
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The contrast apparent in the two sections of this canon points 
to the fact that not all the ceremonies required in the conferring 
or administering of a sacramental pertain to the essential formula. 
The essential formula includes the requisite words and the actions 
that are so intimately connected with the words as to form with 
them an integral unit. When specific vestments are required, 
failure to use them seems to result in invalidity; so also the failure 
to wear the stole, but not the failure to wear a stole of the requisite 
color. This is true also of failure to use holy water when it is pre
scribed. Moreover, blessings attached to a given day are invalidly 
given on other days.40

40 Cf. Coronata, ibid., no. 7$$, pp. 1021 f.; Rituale Rom., tit. VIII, c. 1, De bene
dictionibus regulae generales, nos. 2-8; ibid., c. 26, Ritus benedicendi et imponendi 
primarium lapidem pro ecclesia aedificanda, no. 3.

With regard to the special day assigned to a blessing, the Sacred Congregation 
of Rites has declared that a custom could be retained according to which ashes 
blessed on Ash Wednesday were distributed on the following Sunday. S. R. C., 
deer. June 30, 1922; AAS, XIV (1922), 471; S .R. C., deer. Feb. 1, 1924 (AAS, XVI, 
102).

41 The Sacred Congregation of Rites in approving the short formula for the 
blessing of rosaries left to the discretion of the minister the use of holy water 
and the stole. Cf. Rituale Rom., Appendix, Benedictiones propriae Ordinum, 
no. 36; Hecht, “De Benedictionibus,” Periodica, XVI (1927), 25*.

42 Cf. Paschang, ibid., p. 69; Cappello (ibid., no. 119, 3) would permit, when no 
special formula has been assigned, the blessing with holy water and the use of the 
words, "Zn nomine Patris et Filii et Spiritus Sancti.”

43 Cf. S. R. C., deer. Mar. 16, 1876 (Fontes, no. 6086; Decreta authentica, no. 
3392)-

The requirement that the minister stand with head uncovered 
does not affect the validity of the sacramental conferred or ad
ministered; neither does the failure to employ a server.41

The general formula for the blessing of anything (“ad omnia”) 
cannot be used validly if a special formula has been assigned, but 
it must be used if there is no special formula unless the min
ister possesses faculties to bless without using the special for
mula.42

In blessing vestments, a priest uses the formula in the Roman 
Ritual, not that in the Roman Pontifical.43
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The effect of an invalidly conferred or administered sacra
mental is that the Church does not lend its impetratory power to 
the use of the words and actions involved.

1149. The beneficiaries of sacramentals. Blessings shall be im
parted principally to Catholics but they can also be given to 
catechumens and, if there intervenes no prohibition of the 
Church, even to non-Catholics that they may obtain the light of 
faith or, along with it, bodily health.44

The concession here made to catechumens and non-Catholics 
should be understood as including all sacramentals,45 exclusive, 
however, of constitutive blessings conferred on them.40 Non
Catholics are not given a right, however, to demand sacramen
tals. Moreover, because of forbidden communication of public 
worship (communicatio in sacris), sacramentals should not be 
given non-Catholics in the course of public functions.47

The state of grace is not required, but the recipients of sacra
mentals should be urged to cooperate more fully with the im
petratory action of the Church by making at least an act of perfect 
contrition.48 Moreover, after sentence, those excommunicated 40 
or personally interdicted 50 cannot receive sacramentals; this ex
clusion applies also to the excommunicated who are to be avoided

44 Can. 1149.
45 The Sacred Congregation of Rites has declared that catechumens can be pub

licly given blessed ashes, candles, and palms. S. R. C., declar. Mar. 8, 1919 (AAS, 
XI, 144; Bouscaren, The Canon Law Digest, I, 557). But in visiting the homes 
of infidels to bless the sick and to leave with die family prayer cards, when the 
priest is sure the latter will receive reverent treatment, the priest must not leave 
any object containing a relic or an object consecrated with chrism or one con
taining words, signs of the cross, or other symbols which could lead the infidels 
into a superstitious use of them. Cf. S. C. S. Off., decr. Dec. 11, 1749 (Fontes, no. 
801); decr. Aug. 11, 1768 (Fontes, no. 820). But it seems not permissible to give 
blessed candles to heretics even outside sacred functions. Cf. S. C. de Prop. Fide, 
Jan. 1761; Coll. S. C. P. F., no. 438. 40 Cf. Coronata, ibid., no. 736.

47 Cf. our commentary on can. 1258.
48 Moreover, it seems that a venial sin is committed by those who receive a con

stitutive blessing in the state of mortal sin, e.g., an abbot receiving the abbatial 
blessing or a seminarian receiving minor orders. Cf. Cappello, ibid., no. 114.

40 Cf. our commentary on can. 1152, 2260 (§ 1).
00 Cf. our commentary on can. 2275, 2°.
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by the faithful (vitandi) ,51 and to Catholics who enter even a 
valid mixed marriage without a dispensation.82

There is no general obligation to receive or to use sacramentals. 
Special obligations exist with regard, e.g., to the sanctifying of 
persons 53 and things 84 as prequisites to canonically authorized 
action or use; this is true also of the sacramentals liturgically 
adopted by the Church in the case of those performing liturgical 
acts of which they are integral parts.58

1150. The reverence due sacramentals. Consecrated objects 
and those blessed with a constitutive [dedicatory] blessing must be 
treated reverently and they shall not be employed for a use that 
is not religious or not in accord with their purpose, even if they 
are privately owned.  A constitutive blessing is one that dedicates 
to the service of religion whatever is blessed by it.

58

Consecrated objects or those blessed with a constitutive bless
ing, if they have not lost their blessing and can no longer be de
voted to their proper use, must be burned.57 The holy oils, blessed 
candles, and blessed palms afford examples of these objects which 
belong to a class that never lose their consecration or blessing.58

81 Cf. our commentary on can. 1152. Cf. Cappello, ibid., no. 120; Coronata, 
ibid., no. 736.  Cf. can. 2375.62

53 Cf. our commentary on can. 323 (§ 2) and 625, with regard to the blessing 
of an abbot.

84 Cf. our commentary on can. 734, 781, 945, 1165, 1191, 1199, 1205.
88 Cf. our commentary on can. 755-61, 818.
88 Can. 1150. As to the reverence due sacred persons, cf. our commentary on 

can. 119-23, 614, 680 (cf., for the sanction, can. 2343). As to the reverence due 
sacred places, cf. our commentary on can. 1160, 1169, 1171-79, 1191, 1199, 1202, 
1205, 1207, 1211, 1264. As to the reverence due sacred things, cf. our commentary 
on can. 734, 735, 946; 1202, 1206, 1296 (§ 1), 1302, 1305.

As to the loss of title to this reverence on the part of a cleric in minor orders 
(the character resulting from the reception of minor orders remaining in spite of 
reduction to the lay state), cf. our commentary on can. 123, 132 (§ 2), 136 (§ 3), 
141, 213, 2304 (§2), 2305 (§ 1).

87 Cf. Rituale Rom., tit. V, c. 1, De sacramento extremae unctionis, no. 3.
88 For the manner in which the consecration or blessing is lost in regard to other 

sacred objects and places, cf. our commentary on can. 1170, 1187, 1200 (§§ 1, 2), 
1305 (§ >)•
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The reverence due consecrated and blessed objects dedicated 
to liturgical use requires their careful custody in a safe place. As 
to other objects, the reverence due consecrated and blessed ob
jects forbids that a constitutive consecration or blessing be con
ferred on objects if it is foreseen that they can be easily converted 
to secular uses or that they will be used superstitiously; indeed, 
no kind of blessing can be given an object which the Church is not 
accustomed to bless or which is destined for unbecoming use, 
e.g., a pair of dice.50

The improper use of sacred objects is always sinful; indeed, 
it is gravely sinful if it proceeds from contempt, or if it causes 
serious scandal, or if the use is not only secular but downright 
sordid.00

1151. The authorization requisite for exorcism. 1. No one 
possessed of the power of exorcizing can lawfully perform exor
cisms over those who are obsessed unless he has obtained special 
and express permission from his ordinary.

2. This permission shall be granted by the ordinary only to a 
priest marked by piety, prudence, and integrity; and the latter 
shall not proceed to the performance of the exorcisms unless it 
shall have been established by a thorough and a prudent investi
gation that the person to be exorcised is really under the obsession 
of the devil.01

50 Cf. Wernz, Ius decretalium, III, no. 763.
00 Cf. Paschang, ibid., pp. 76, 84; Cappello, ibid., no. 121; Coronata, ibid., no. 

738.
01 Can. 1151, §§ 1, 2. This canon treats of exorcism as a sacramental, prescinding 

from the special apostolic prerogative enjoyed by the apostles. Cf. Wernz, op. cit., 
Ill, no. 767. But even as a sacramental, it seems not to have existed in the first 
two centuries, since prior to the third century there seems to have been no reser
vation of the act of exorcism, and exorcism performed privately by the individual 
Christian is not a sacramental. The minor order of exorcist arose in the Western 
Church from the need to exercise supervision of the class of Christians called 
“the obsessed” (energumeni), who were lodged near a church during the period 
of their purgation. During that time the exorcist provided for their maintenance 
and read over them the prescribed exorcisms. After the institution of this order, 
the act of exorcism came, in many places, to be reserved to those who possessed
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The prohibition contained in this canon refers to the act of 
solemn exorcism, not to the simple exorcism even when the latter 
is publicly performed.02 However, when it is certain that the per
son is obsessed, it seems that an exorcism can be performed as a 
sacramental only in the solemn form.03 To restrain the activity 
of the devil in other cases, the simple public exorcism can be em
ployed. For the use of the solemn form, the permission of the 
ordinary must be specific; for the use of the simple form, a gen
eral permission of the ordinary suffices and, for a justifying rea
son, it can even be presumed. For the exorcisms attached to the 
administration of baptism and to the ceremonies of consecration 
and blessing, though these are sacramentals and though the exor
cism is public, no permission of the ordinary is needed.04 A reli- 
it. Gradually the act came to be reserved to priests. This reservation was prob
ably the result of the general introduction of infant baptism and of the notable 
decrease in the number of the obsessed. Cf. Coronata, ibid., no. 743.

82 Cf. Paschang, ibid., p. 100; Cappello, ibid., no. 117, 5.
83 The solemn form is found in tit. XI, c.2, of the Roman Ritual under the 

rubric, Ritus exorcizandi obsessos a daemonio; the simple form is found in tit. 
XI, c.3, under the rubric, Exorcismus in Satanam et angelos apostaticos [iussu 
Leonis XIII, P. M., editus a. 1890]. The purpose of the latter is to impose restraint 
on the devil rather than to effect the exorcism of those persons about whose obses
sion there is no doubt. Can. 1151, however, seems to include under obsession 
that interference of the devil which is called circumsession (i.e., annoyance in
flicted on the body from outside the body) and that which is called possession 
(i.e., the almost entire domination of bodily activity by the devil). If it is certain 
that any one of these three kinds of interference exists, the solemn form of 
exorcism should be employed. Cf. Coronata, ibid., no. 741, p. 1032, note 1; 
Aertnys-Damen, Theologia moralis, I, 475, V, 1, 2; contra Iorio, Theologia 
moralis, III, 44, monitum 20.

84 A definition that includes both exorcism as a sacramental (whether employed 
in the solemn or simple form) and exorcism as an act of private zeal is the 
following: an exorcism is an imperative adjuration calling on the name of God 
to restrain the activity of the devil; as a sacramental, it may be defined as an 
imperative adjuration legally made by an authorized minister of the Church call
ing on the name of God to drive out the devil and to prevent the exercise of his 
power. Cf. Wernz, op. cit., Ill, no. 766. It is not lawful to beg release of the devil 
himself (i.e., the adjuration cannot be deprecative; it must be imperative, as such 
based on God’s intervention). Since God is called upon to repel the devil, the 
adjuration must be based on the same prerequisite conditions as an oath, which 
calls upon God to witness the truth of what we say or the sincerity of our promise. 
Therefore the adjuration must not be rash or insincere; however, it is held by the 
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gious ordinary is authorized to give the required permission, even 
for the use of the solemn form, if the obsessed person belongs to 
the religious institute under any title whatever.00 A minister who 
acts without the required permission commits a serious sin, but 
his act is not invalid.00

The qualifications specified as desirable in the minister of 
solemn exorcism are required because of the malice of the devil 
who might easily expose to ridicule a minister who was un
worthy.07

To ascertain the reality of obsession, the opinion of a physician 
and of a psychiatrist are invaluable, but they are not required by 
the Code.08 If doubt remains after a thorough investigation, the 
ordinary must be consulted about the advisability of performing 
the solemn exorcism.00

No time is specified for the performance of solemn exorcism, 
but it must take place in a church or other pious place, unless the 
obsessed is a sick person who cannot leave his home.* 70

authors that in the case of an adjuration one responsible for these defects would 
be guilty of only a venial sin. Cf. Aertnys-Damen, ibid., I, no. 475; Iorio, op. cit., 
II, 78.

05 Cf. Paschang, ibid., p. 99; Vermeersch-Creusen, Epitome, II, no. 469.
00 Cf. Cappello, ibid., no. 117; Paschang, ibid., p. 100.
07 Prayer, fasting, and contrition are imperative preparations which the minister 

of solemn exorcism cannot well allord to omit. Cf. Paschang, ibid., pp. 107 f.
08 Cf. Augustine, Commentary, IV, on can. 1151, § 2.
00 Cf. Paschang, ibid., pp. 103!. The Rotnan Ritual gives as evidence of obses

sion: the ability to speak or understand an unknown tongue, to see future or 
distant things, to perform feats of strength beyond that justified by the person’s 
age or sex or physical condition, especially when these are found in combina
tion. Cf. Rituale Rom., tit. XI, c. 1, De exorcizandis obsessis a daemonio, no. 3.

70 Cf. Rituale Rom., ibid., no. 11. The Ritual permits the minister to ask cer
tain questions of the devil, but in most cases it is wiser to ask no questions. If 
they are asked, they should be put into a language which the obsessed person 
does not understand. Cf. Rituale Rom., ibid., no. 15; Paschang, ibid., pp. 111,
112; Coronata, ibid., no. 749. 71 Can. 1152.

1152. The subject of exorcisms. Exorcisms can be performed 
by authorized ministers not only over the faithful but also over 
non-Catholics and those who are excommunicated.  This con
cession extends to the use of the solemn exorcism and, by way of 

71
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exception, it includes those who have been excommunicated by 
sentence and those excommunicated persons with whom the 
faithful are forbidden to associate (vitandi).12

1153. Simple exorcisms incident to baptism, consecrations, 
and blessings. The ministers of the exorcisms which occur in bap
tism and in consecrations or blessings are those who are the 
authorized ministers of those sacred rites.73

72 Cf. Coronata, ibid., no. 750. The Ritual requires the obsessed Catholic to 
prepare for the exorcism through prayer, fasting, and the reception pf the sacra
ments. Cf. Rituale Rom., ibid., no. 12. Non-Catholics and the excommunicated 
should also be urged to fast and pray. If the obsessed person is likely to be ir
reverent to the Blessed Sacrament, the administration of Holy Communion is, 
of course, out of the question. At the time of the exorcism, a crucifix should be 
placed in the hands or within sight of the obsessed person, and relics, but not 
the Blessed Sacrament, should be held over him or close to his breast. Cf. Rituale 
Rom., ibid., no. 13. If the person obsessed is a woman, a relative should be at hand 
to restrain her should she become violent. Cf. Rituale Rom., ibid., no. 19.

73 Can. 1153.
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PART II

Sacred Places and Times

Canons 1154-1254

Division. Immediately following the norms governing the sac
raments and the sacramentals, the Code sets forth in the second 
part of the third book regulations affecting sacred places (can. 
1154-1242) and sacred seasons (can. 1243-54), things destined 
as means for the attainment of the ends for which the Church was 
instituted and which are subject to its exclusive control.

SECTION I

Sacred Places
Canons 1154-1242

Division. After seven introductory canons (can. 1154-60), 
this section comprises four titles treating respectively of churches 
(can. 1161-87), oratories (can. 1188-96), altars (can. 1197-1202), 
and ecclesiastical burial (can. 1203-42). The fourth title is di
vided, in turn, into three chapters.
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INTRODUCTION

Canons 1154-1160

1154. Definition and general concept. Sacred places are those 
which are^estined for divine worshlp^or set apart for the burial 
of-the. faithful through a consecration or a blessing as prescribed 
for this purpose by approved liturgical books.1' *

Sacred places, whether destined for divine worship (e.g., 
churches, oratories, and altars) or for Christian burial (e.g., ceme
teries), are made sacred by a constitutive act which may be either 
the more solemn act of consecration performed, usually by a 
bishop, with the use of the holy oils, or the less solemn act of bless
ing with holy water. The formularies for both these constitutive 
acts are found in the Pontificale Romanum and the Rituale Ro
manum, and these are the approved liturgical books to which 
canon 1154 refers. The essential effect of both acts is the same, 
the setting of places apart from profane use and the exclusive 
dedication of them to sacred uses.2

Altars can be constituted sacred only by consecration; ceme
teries are so constituted by a blessing. Churches and oratories can 
be so dedicated by either a consecration or a blessing.3
', 1155. The minister of consecration. 1. The act of consecrating 
/a given place, even though it belongs to regularsjis reserved to 

the ordinary of the territory in which the place is located, provided 
that the ordinary possesses the episcopal character; however, the 
same right is not reserved to the vicar general [even though the lat
ter possesses the episcopal character]* unless he has a special com-

1 Can. 1154.
2 Cf. Coronata, Institutiones, II, no. 723; Vermeersch-Creusen, op. cit., II, no. 

470. They produce a concomitant negative effect, i.e., the prohibition of the per
formance of profane acts in the dedicated places. Cf. Augustine, op. cit., VI, on can. 
1154.

3 Contrasted with the constitutive blessing which makes a place or thing 
sacred is the invocative blessing which merely calls on God to bless a person or a 
thing.
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.mission: but this rule does not interfere with the right of cardinals 
to consecrate the church and the altars of their own title.

2. The ordinary of the territory, even if he lacks the episcopal u .■ 
character, may grant any bishop of the same rite [as that of the 
place to be consecrated](permission to confer consecrations in 
his territory.4

a) Prelates possessing the episcopal character may always val
idly consecrate churches, as long as they use the essential form 
prescribed by the liturgical books. Moreover, it is probable that 
cardinals, even though they lack the episcopal character, enjoy 
the power, with the consent of the ordinary as to licitness, to 
consecrate churches and other sacred places anywhere.8

b) Abbots nullius and prelates nullius, when lacking the epis
copal character,0 as well as other priests possessing, from the Code 
or in virtue of an Apostolic indult, the requisite privilege, in con
secrating churches and other sacred places act validly only when 
they act licitly, i.e., when they act within the limits of their compe
tence. As a consequence, abbots nullius and prelates mdlius arc 
restricted to their own territory in this matter, and the consent of 
the ordinary of the territory that is not theirs cannot make their 
action valid.7

c) The consent of the ordinary given to a bishop of the samei 
rite as that of the place to be consecrated is always a condition fori 
lawful action on the part of the consecrator.8 This is true in regard

4 Can. 1155, §§ i, 2.
8 Cf. can. 239, 200; cf. Coronata, Institutiones, II, no. 724, note 5; contra Augus

tine (op. cit., VI, on can. 1155), who seems to deny the power of consecrating 
churches everywhere to cardinals not endowed with episcopal dignity, even if the 
competent ordinary should give his consent to their action.

0 Cf. can. 323, § 2, and our commentary on that canon.
T Cf. Code Commission, Jan. 29, 1931 (AAS, XXIII, 110; Bouscaren, op. cit., 

I, 194). In view of this response, the statement of Coronata (ibid., note 6) and 
Vermeersch-Creusen (Epitome, II, no. 471) must be corrected.

8The word “eiusdem” used in canon 1155, § 2, to modify “ritus,” refers to the 
rite of the place to be consecrated. If, therefore, it is a church of an Oriental rite 
that is to be consecrated, a bishop of the Latin rite can authorize only a bishop 
of that Oriental rite for the function of consecration. Cf. Vermeersch-Creusen, 
loc. cit.; Beste, Introductio in Codicem, on can. 1155, § 2.
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to the lawful action of even cardinals, except in the case in which 
they consecrate churches or altars of their own titles or deacon- 
ries.

d) The local ordinary proceeds lawfully to the consecration of 
churches, oratories, and altars belonging to regulars only at the 
request or with the permission of the competent religious supe
rior. Even though the latter possesses the episcopal character, it is 
the local ordinary, if he is endowed with the episcopal character, 
to whom the consecration is reserved. During the vacancy of the 
diocese, it is the right of the vicar capitular (administrator) to 
grant the permission requisite in these instances to a bishop en
joying the proper qualifications for the consecration of churches 
of regulars.0

1156. The minister of blessings. The right to bless a sacred 
place belongs to the ordinary in whose territory the place is lo
cated, if the place to be blessed belongs to the secular clergy, to 
a non-exempt clerical congregation, or to a lay religious congre
gation [even an exempt one]; if the place belongs to an exempt 
clerical institute, then the right pertains to the major superior^ 

■^Both may delegate another priest for the function.10
a) Since the vicar general is not explicitly excluded from the 

enjoyment of this right, as he is in canon 1155, § 1, he enjoys it 
as a “local ordinary,” according to the general rule stated in canon 
198.

b) The term “major superiors” in canon 1156 includes all and
• Vermeersch-Creusen, loc. cit.; Priimmer, Manuale, q.354; Ziolkowski, The 

Consecration and Blessing of Churches, The Catholic University of America Canon 
Law Studies, no. 187 (Washington, D.C.: The Catholic University of America 
Press, 1943), pp. 49-51- It does not seem possible to reconcile the norm of can. 
1155» § L with the view of Augustine (loc. cit.), who states: “Only in case the 
local ordinary, after repeated requests on the part of regulars, should refuse to 
perform the consecration, are they permitted to call in another bishop, as Leo 
X enacted at the Vth Lateran Council.” The same opinion seems to be held by 
Coronata, op. cit., II, no. 726. Cf. Vermeersch-Creusen, loc. cit. In reference to 
particular privileges enjoyed by regulars at variance with the norm of the Code, 
cf. Beste, op. cit., on can. 1151, § 1. 10 Can. 1156.
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11 Contra Augustine, op. cit., VI, on can. 1156.
12 Cf. Coronata, op. cit., II, no. 725.
13 Can. 1157. This restriction must be understood in the light of the com

mentary offered above in regard to the two preceding canons.
14 Can. 1158.
i® Vermeersch-Creusen, op. cit., II, no. 472; Coronata, Institutiones, II, no. 727; 

Beste, op. cit., on can. 1158.
The document required by can. 1158 should not be confused with the docu

ments the formulas of which are found in the Pontificale Romanum, tit. De Ec-
431

only those enumerated in canon 488, 8°, to the exclusion of 
guardians and conventual priors.11

c) The norm authorizing the delegation of another priest af- 
fects only the lawfulness of the latter's act, since all priests act 
validly in conferring blessings on any place even when they lack 
the requisite delegation.12

1157. The requisite consent of the ordinary. Notwithstanding 
any privilege, no one can ennsprrate or blessa-sacred place without 
the consent of the ordinary.13

1158. The record of the consecration and the blessing. A doc
ument shall be drawn up attesting the fact of every consecration 
or blessing. One copy of this document shall be preserved in the 
episcopal curiZ and another in the archives of_ the,church.14

The purpose of this norm is to prevent in advance future doubts 
and difficulties regarding the fact of the consecration or the bless
ing-

Some canonists believe that the curia in which one copy of the 
document shall be preserved is, in the case of a clerical exempt 
institute involving only a blessing, the institute’s curia.15 Canon 
1158 does not make the distinction indicated by these authors, 
and there is thus lacking sufficient justification for it. Additional 
copies of the document can, of course, be made, and one of these 
can be kept in the curia of the religious ordinary.

Only after the completion of the consecration or the blessing 
should the two copies of the required document be executed; at 
least the date should not be inserted until that time.10
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1159. Special proof of the consecration or the blessing. 1. The 

fact of the consecration or the blessing of a given place is suffi
ciently proved, if injury to no one is involved, by the testimony 
of one thoroughly reliable witness.17

clesiae dedicatione seu consecratione, and tit. De Altaris consecratione, quae fit
sine ecclesiae consecratione. 17 Can. 1159, § 1«

18 Cf. Augustine, op. cit., VI, on can. 1159. 10 Can. 1159, § 2.
20 Cf. Augustine, loc. cit.; Coronata, loc. cit. 11 Can. 1160.
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This norm provides for the case in which doubts cannot be 
solved by the evidence of documents which, presumably, have 
been lost or destroyed. Other sources of evidence for solving the 
doubts are the traces of the twelve crosses anointed at the time of 
the consecration of the church and the continually observed an
niversary of the dedication.18 *

2. Repetition of the consecration or the blessing. If adequate 
proof has been obtained that consecration or blessing has taken 
place, neither consecration nor blessing may be repeated; how
ever, in a case of doubt, the act may take place ad cautelam.  The 
permanence of the sacred character imparted by a consecration or 
a blessing forbids the repetition of the respective act; only if a 
positive and reasonable doubt exists as to whether the act occurred 
and if the doubt cannot be dispelled, is the consecration or the 
blessing to be imparted and then it is to be imparted absolutely,

13

i.e.,  without any condition.  Should there arise a reasonable 
doubt regarding the validity of a consecration or a blessing which 
has undoubtedly taken place, the Holy See should be approached 
with a view to obtaining either a sanation of the act or permission 
to repeat it conditionally.

20

160. The immunity of sacred places. Sacred places are exempt 
from the jurisdiction of the civil authority, and the competent 
ecclesiastical authority freely exercises its jurisdiction in them.21

As a perfect and therefore independent society the Church has 
always claimed immunity from any civil authority in regard to 
sacred places and has defended its own exclusive right to ad
minister their interests in accordance with its own constitution
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and laws. These prerogatives derive from the very nature of the 
sacred places, vesting in the Church in virtue of the act of con
secration or blessing by which they are set apart from secular uses 
and devoted exclusively to the service of religion.22 A practical 
application of this principle is found in canon 1179, which at
tributes to churches the right of sanctuary (ins asyli).

22 Cf. can. 1154.
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TITLE IX

Churches

Canons 1161-1187

Division. This tide, after giving the definition and explaining 
the general concept of a church (can. 1161), deals with the fol
lowing points: the building and the restoration of churches (can. 
1162-64), the dedication and particularly the consecration of a 
church (can. 1165-67), the titles of churches (can. 1168), church 
bells (can. 1169), the desecration of a church (can. 1170), the 
rites that may be performed in a church (can. 1171), the violation 
and the reconciliation of a church (can. 1172-77), the local im
munity of churches (can. 1178 f.), the title of basilica as granted 
to churches (can. 1181), the administration of church property 
(can. 1182-85), and the repair of churches (can. 1186 f.).

1161. The definition and the general concept of a church. By 
the name “church” is understood a sacred building dedicated to 
divine worship with the principal purpose of serving the faithful 
in the public exercise of divine worship.1

Etymologically, the word “ecclesia” derives from the Greek 
term “ekklesia!’ which means a meeting or an assembly. On the 
other hand, the English word “church,” as well as the German 
word “Kirche!’ derives from the Greek term “kyriakon” which 
means the lord’s house.)

Canon 1161 uses this term to signify the material building in 
which the faithful participate in divine worship; not, therefore,

1 Can. 1161. i
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to designate the whole body of the faithful (the Catholic Church) 
or any subdivision of that body (e.g., the French, the Latin, or the 
Oriental Church).2 The definition given here points to the specific 
element which distinguishes a church from an oratory, i.e., its 
dedication to the use of all the faithful; an oratory, on the other 
hand, serves a definite community, family, or individual.3 Com
mon to church and oratory alike, however, is its dedication to 
divine worship.

Specific designations are attributed to various types of churches 
on the basis of their dignity, rank, or character, or of an office that 
is attached to them. Designations of this kind are the following, p/

Nlajor basilica?)This designation is given the four more' 
important churches of Rome: St. John’s in the Lateran, St. Peter’s w 
at the Vatican, St. Paul’s Outside the Walls, and St. Mary Majqr 
(and perhaps St. Lawrence’s Outside the Walls [also in Rome]).4 $

2) Cathedral. This name is given the church in which there has 
been permanently established the epis.co.paLthrone; subdivisions 
of this type of church include patriarchal, primatial, metropoli
tan, and episcopal churches.

3) Ouasi-cathedral. This description is assigned to a church 
that is the scat of an abbot nullius or a prelate nullius.

4) Abbey church-
5) CqU-C£LZLLc churc.li. This term is applied to a church to which 

there is attached a collegiate body of clerics or a chapter of canons; 
this type of church is sometimes further designated by the terms 
perinsignis and insignis as the result of Apostolic privilege or of 
immemorial custom.

6) ̂ Parish church> This type of church is sometimes called a 
mother (matrix) church when it bears the relation of a mother to 
other churches which, in turn, are called filial churches.

2 Cf. Vermeersch-Creusen, op. cit., II, no. 475; Beste, op. cit., on can. 1161.
8 Cf. can. 1188.
4 To these, Coronata (op. cit., II, no. 752) adds the churches of St. Francis and 

of Santa Maria degli Angeli at Assisi. Cf. Vermeersch-Creusen, op. cit., II, no. 
476, note; Augustine, Liturgical Law (St. Louis: B. Herder & Co., 1931), p. 24.
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7) Conventuah regular, or religious church.
8) Minor basilica. This designation is accorded a church be

cause of its historical importance, its renown, or its splendor. The 
title imports certain privileges usually limited to the use of spe
cial decorative insignia.

1162. Prerequisites to the building of a church. 1. No church 
shall be built without the express written consent of the local 
ordinary, and thi^he vicar general cannot giv^>in the absence of 
a special mandate.  The requisite condition that the consent be 
given in writing affects only the lawfulness, not the validity, of 

?|^the act for which the consent is given.  The approval of the Holy 
? v See is needed in the case of a cathedral, a collegiate church, or a 

church of regulars.

6

6

7
2. The ordinary shall not grant his consent unless he prudently 

foresees that there will not be wanting the means necessary for the 
buildingand the maintenance of the new church, for the support 
of the ministers, and for the other expenses connected with divine 
worship.  Thus canon 1162 seeks to assure the successful comple
tion of the project and the perpetuation of the work that has be
gun.

8

3. In order that the new church may not become detrimental 
to churches already in existence without greater compensatory 
spiritual benefits in favor of the faithful, the ordinary, before 
giving his consent, must hear the rectors of the neighboring 
churches having an intere^TTn the matter. Moreover, the pro
vision of canon 1676 is here affirmed,0 i.e., there is guaranteed the 
right of those who believe themselves adversely affected by the 
building of a new church to make representations to this effect to 
a competent tribunal.

4. Even religious, although they have already been permitted 
by the local ordinary to establish a house in the diocese or city, are 

c Can. 1162, § 1.
a Cf. Vermeersch-Creusen, op. cit., II, no. 477; Coronata, ibid., no. 732; Beste, 

op. cit., on can. 1162, § 1. 7 Cf. Priimmer, op. cit., q.357; Coronata, loc. cit.
a Can. 1162, § 2. 8 Can. 1162, § 3.

436



CHURCHES can. 1164

required to obtain authorization from the local ordinary before 
they can build a church or a public oratory in a certain and de
termined place,10 11 and this binds even the members of a clerical 
institute, even an exempt institute, which, though in virtue of 
canon 497 it is entitled to open a church or public oratory attached 
to the house for which it has obtained permission, needs an addi
tional authorization to open either a church or a public oratory in 
a specific place. Other religious need the additional authorization 
not only for the right to build in a definite place but for the very 
opening of a church or an oratory.11 In granting the requisite per
mission the local ordinary may subject it to certain limitations or 
conditions, but not to such as contravene the provisions of the 
common law.12

10 Can. 1162, § 4.
11 Cf. our commentary on can. 497, § 2. Cf. also Coronata, op. cit., II, no. 732;

Vermccrsch-Creuscn, op. cit., II, no. 478; Priimmer, op. cit., q.357.
12 Cf. Vermeersch-Creusen, ibid., no. 479; Coronata, loc. cit.
18 Can. 1163. 14 Can. 1164, § 1.
18 Cf. Coronata, ibid., no. 739.

1163. The right to lay the cornerstone. The blessing and the 
laying of the cornerstone belong to those mentioned in canon 
1156,  i.e., the local ordinary or the major superior of a clerical 
exempt institute respectively. Within the limits of their compe
tence either may delegate a priest for this function. There is no 
extension here of the terms of the Roman Pontifical or the

13

Roman Ritual requiring that this ceremony be performed.
1164. Architectural requisites. 1. Ordinaries shall see to it, 

obtaining the advice of experts if need be, that in the building or 
the restoration of churches,there shall be observed both the forms 
accepted by Christian tradition and the rules of sacred art.14 It is 
the religious ordinary on whom this obligation rests in the case of
a church belonging to an exempt clerical institute.16

A special diocesan committee on sacred art is a valuable instru- 
ment for the fulfillment of this regulation/1 <

A slavish adherence to ancient styles (that of the basilica, or the 
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styles called Romanesque, Gothic, baroque, or Byzantine) js not 
the concern of canon 1164, but rather a fidelity to the postulates of 
theology and of liturgy and a policy of not offending “against the 

.sanctity of the church and the altar and not disturbing the piety 
.of the faithful.” 10 As long as the artist serves the purposes proper 
to worship and remains always in dependence on theological sci
ence and the liturgical spirit, he is free to adopt new ways and 
methods of expression that are more consonant with present- 
day tastes and sensibilities than an anachronistic replica of an
cient styles.

2. In a church no entrance or window shall be opened to the 
houses of lay persons; if there are spaces underneath or above the 
church, these shall not be used for a merely profane purpose.17 11 
is clear, then, that a basement of a church should never be used 
for dances, banquets, dramatic performances, shows, or even secu
lar meetings. It could be used for meetings or performances of a 
religious nature or with a religious purpose. As to the space im
mediately above a church or an oratory, it is clearly forbidden to 
devote any rooms there to secular uses, especially to employ them 
as bedrooms or dormitories even for religious or clerics.18

However, authors permit the use of the space both above and 
below a church or an oratory for the library of a religious house 
and for a hall in which it would be permissible to hold public 
lectures, evening classes, parochial school classes, and meetings of 
parochial societies. Indeed, they think that a combination church- 
and-school building does not offend against the law.10

1165-1167. Dedication. Divine offices may not be held in a 
new church before it has been dedicated for divine worship either 
through solemn consecration or at least through blessing.20

i«Cf. the Address of Pius XI and his condemnation of the so-called “new 
Sacred Art” (AAS, XXIV [1932], 355; Bouscaren, op. cit., I, 559 f.).

17 Can. 1164, § 2.
i«Cf. Augustine, Commentary, VI, on can. 1164, §2; Beste, op. cit., on can. 

1164» §2-
1» Cf. Augustine, loc. cit.; Beste, loc. cit.; cf. also Coronata, ibid., no. 732.
20 Can. 1165, § 1.
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The divine offices to which reference is here made are all those 
functions of the power of orders the performance of which in 
virtue of divine or ecclesiastical institution is reserved to clerics,21 
e.g., the celebration of Mass, the administration of the sacraments, 
preaching.

21 Cf. can. 2256, i°.
22 Cf. Coronata, ibid., no. 735; Beste, op. cit., on can. 1165, § 1.
23 cf. can. 822, § 4; cf. also Ziolkowski, The Consecration and Blessing oj

Churches, pp. 41 f. 24 Can. 1165, § 2.
26 Ibid., § 3. 28 Ibid., § 4.
27 S. R- C., deer. Nov. 12, 1909 (Decreta authentica, no. 4240).

To meet the needs of the faithful, the local ordinary may, in a 
case erf urgent necessity, permit the celebration of Mass in a church 
not yet completed.22 Or even in a “provisional” church, e.g., a 
parish hall, pending the completion of the actual church building. 
However, if the state of emergency is expected to be a protracted 
one, the local ordinary should present the case to the Holy See 
and request a special indult.23

2. If it is prudently foreseen that the church will be converted 
to profane uses, the ordinary shall not give his consent for the 
building of it, or at least, if it has been built, he shall neither con
secrate it nor bless it.24

3. Cathedral churches shall be dedicated by solemn consecra
tion and, as far as possible, also collegiate, conventual, and parish 
churches.  25*

4. A church built of wood or of iron or of some other metal ' 
may be blessed but not consecrated.  Consecration may be im-z 
parted to churches built of stone, brick, or reinforced concrete,} 
provided that in the case of this last thefplaces for the twelve 
crosses that are to be anointed and the door posts of the main 
entrance are of stone]  If material not mentioned in the fore
going is to be used (e.g., glass), the Holy See should be consulted 
with a view to ascertaining whether the church built of it can be 
at least blessed.

20

27

5. An altar may be consecrated even without the consecration^
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f
of the church; but together with the church it is required that 
consecration be imparted to the main altar or, if the main altar is 
already consecrated, to a side altar.28

The consecration of a church without the accompanying conse
cration of the requisite altar would be unlawful but not invalid. 
In such a case, however, the obligation remains of proceeding as 
soon as possible to the omitted consecration of the altar.20 The 
consecration of the altar as prescribed by this rule must be per
formed by the bishop who consecrates the church. If, however, 
more than one altar is to be consecrated at the same time, the addi
tional altar or altars may be consecrated by another bishop or by 
other bishops.30

1166. i. Although the consecration of a church may occur on 
any day, it is more appropriate that it should take place on a Sun
day or holyday of obligation.  The preference here stated does 
not extend, under this norm, to the blessing of churches.

31

2. The consecrating bishop and those who ask for the consecra
tion of the church shall fast on the day preceding the consecra- 

^tion.32 The obligation thus stated is a grave one {obligatio sub 
gravi).33 Note, however, that it does not include the obligation 
of abstinence. Moreover, should the vigil of the day of the con- 

' secration fall on a Sunday or a holyday of obligation, the obliga- 
✓ tion of the fast is superseded and it is not anticipated.34

Besides the consecrating bishop, those, but only those, who
28 Can. 1165, § 5.  Cf. Coronata, ibid., no. 737.23
30 C£. Vermeersch-Creusen, op. cit., II, no. 482. Coronata (ibid., no. 735) permits 

the cooperation of more than one bishop in the actual consecration of a church 
with a division of functions as follows: one bishop would sprinkle the exterior 
walls; another would sprinkle the interior walls; a third would consecrate one 
altar; a fourth would consecrate a second altar; and so on. The bishops thus 
participating would be obliged to fast on the vigil of the day on which the con
secration occurred.

31 Can. 1166, § 1. The holydays of obligation as contemplated here are those 
listed in can. 1247. « Can. 1166, § 2.

38 S. R. C., deer. July 29, 1780, ad I (Decreta authentica, no. 2519).
34 Cf. Coronata, ibid., no. 737; Beste, op. cit., on can. 1166, §2; contra Ver

meersch-Creusen, ibid., no. 483. The Code Commission has ruled that the fast 
incident to the consecration of a church is governed by the norms of the com-
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jisked for the consecration of the church are also bound to observe 
■the_ preparatory fast. If only the superior of a religious house or 
a pastor asked for this function, only the superior or the pastor 
would be bound to observe it, to the exclusion of the other reli
gious in the house and of the parochial assistants and the parish
ioners. If a chaplain in a house of women religious joined with 
the superioress in making the request, he would be bound to ob
serve the fast; and so would all the religious of a house or all the 
parishioners in a case in which the request was the result of a 
majority vote cast by the members of the respective groups in
volved.38

mon law regulating the ecclesiastical fast; July 20, 1929, III (AAS, XXI, 573; 
Bouscaren, op. cit., I, 560).

BB Cf. Augustine, op. cit., VI, on can. 1166, § 2; Coronata, loc. cit.; Ziolkowski, 
op. cit., pp. 63-65.

30 Can. 1166, § 3. Cf. our commentary on can. 912. So far as this canon permits
that a bishop lacking jurisdiction can grant the indulgences mentioned, it is in
derogation of the norm of can. 925, § 1, which rules that one must be a subject
of the grantor of the indulgence in order to gain it.

8T Cf. S. R. C., resp. Oct. 26, 1931; Bouscaren, op. cit., I, 560. 88 Can. 1167.

3. At the consecrationpif^jdwrdidQ^ altar, the consecrating 
bishop, even if he has no jurisdiction over the respective terri
tory, gi^ant^anindulgence of one year to all who visit the church ? 
or the alJ^jpiuhe da_y_ oflhe consecration o.f^f^dA^c^dig ‘
anniversary of the day_ofthecpnsecration_orjif h_eis_an_arch- 
bishop, of d&ehundred days or, if he is a cardinal, of Iwehundred 
days.* 30 * * * *

The indulgences specified here need to be granted formally 
by the consecrating bishop in connection with the ceremony of 
consecration. A priest who may have acted through delegation 
extended under Apostolic faculties cannot grant the indulgences; 
but he can promulgate them when authorized to do so by the 
bishop who deputed him to impart the consecration.37

1167. The feast of the consecration of a church shall be cele
brated annually in accordance with liturgical laws,  that is, on 
the anniversary day and as a double of the first class (but without

38
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an octave) unless (i) the bishop in the act of imparting the con
secration substituted some other specific day or (2) by Apostolic 
indult a special day has been assigned for the observance of the 
feast of the dedication of all the churches of a religious institute, 
of a diocese, or of a nation. However, the anniversary of the dedica
tion of the cathedral must always be observed separately from the 
common feast of the dedication of the other churches of the dio
cese. Moreover, the observance of this anniversary binds all the 
members of the clergy, secular and regular, having at least a quasi
domicile in the diocese. Even those regulars who possess their 
own calendar observe this anniversary day.39

1168. The title. 1. Every consecrated or blessed church shall 
have its own title; after the dedication of the church this cannot
be changed.40

The title to which reference is here made signifies the name 
under which the church shall be known, i.e., that person or thing 
to which the church is dedicated, whether it be our Lord, the
Blessed Virgin, a saint, a mystery of religion, or the Holy Cross. 
The person to whom the church is dedicated is called the patron 
except in the case of the divine persons.

• 2. The titular feast shallalso be observed annually in accord
ance with liturgical laws.4^^

jXWithout an Apostolicinduit churches cannot be dedicated 
to one who is only beatified,42 that is, not yet canonizedj>

1169. Bells. 1. It is appropriate that every church should have

39 Cf. Beste, op. cit., on can. 1167; there the sources of these norms may be 
found.  Can. 1168, § 1.40

41 Can. 1168, § 2. In regard to the liturgical laws to which reference is here made 
cf. Augustine, Liturgical Law, pp. 126 f., and Commentary, VI, on can. 1168; cf. 
also Beste, op. cit., on can. 1168, §2. "If a church is simply called ‘St. Mary’s,’ 
the proper title is the Assumption; ‘Our Savior’ is celebrated on the feast of the 
Transfiguration.’’ Augustine, Liturgical Law, pp. 126 f.

The external solemnity of a titular feast on the Sunday following is allowed, 
with concessions of varying degrees, by the Additiones et Variationes in Rubricis 
Missa lis (c. IV, no. 3). Cf. also II Plenary Council of Baltimore (Acta, no. 384).

42 Can. 1168, § 3.
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bells by which the faithful may be summoned to divine services 
and other religious observances.

2. Ehurch bells must also be either consecrated or blessed in 
accordance with the rites prescribed in the approved liturgical 
books.

3. Their use is subject to the exclusive control of ecclesiastical 
authority.

4. Without prejudice to stipulations made with the approval 
of the ordinary by those who may have given a bell to a church, 
a blessed bell shall not be used for merely secular purposes, unless 
this is authorized by urgent need, by the permission of the ordi
nary, or lastly by legitimate custom.

5. In regard to the consecration or the blessing of bells, the 
norms of canons 1155 f. shall be observed.43

43 Can. 1169, §§ 1-5.
*4 S. R. C., deer. Jan. 22, 1908 (Decreta authentica, no. 4211).
45 In this connection cf. S. R. C., rcsp. Oct. 21, 1927 (AAS, XIX, 381; Bouscaren, 

op. cit., I, 561); cf. also S. C. C., deer. Mar. 20, 1931 (AAS, XXIII, 129; Bouscaren, 
op. cit., I, 561 f.). These decrees recall the provisions of law controlling the lawful 
use of sacred bells, demand that pastors and other rectors of churches shall strictly 
observe the rules of the Code in regard to it, and request ordinaries to exercise 
die utmost diligence and care to ensure it, with resort, if necessary, to canonical 
penalties.

a) Bells came into use about the sixth century but the custom 
of blessing them was introduced only two centuries later, at a 
time when their use had become quite general. The religious pur
poses of bells are found enumerated in the famous verses: “Laudo 
Deum, plebem voco, congrego clerum, defunctos ploro, pestem 
fugo, festa decoro.”

b) It is especially desirable that bells used in consecrated 
churches should also be consecrated.  All bells used in churches 
must be at least blessed. The consecration or the blessing is re
served to those authorized to consecrate or bless churches.

44

c) Urgent need justifying the use of church bells for secular 
purposes can be verified in the case of a flood, a conflagration, or 
a hostile incursion.45
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1170. Desecration. A church does not lose its consecration or 
blessing except by total destruction, by the collapse of the greater 
part of its walls, or by action on the part of the local ordinary 
turning it over, in accordance with the norms of canon 1187, to 
secular purposes.  No other action or event produces the effect 
specified. An addition to a church, if the addition is smaller than 
the whole church already in existence, does not result in desecra
tion. Neither does the rebuilding at different times of various 
parts of the edifice, even though the intention should be the 
eventual rebuilding of the whole church, provided that no single 
rebuilding project undertakes the rebuilding of a major part of 
the church. No desecration follows the total removal of the 
plaster from the interior walls even though the walls are again 
covered with new plaster or with some other material. The same 
is true if the floor is destroyed or if an altar, even the main altar, 
is desecrated.

40

Though it might cause the violation of a church, the use of a 
church for secular purposes, a use resulting from violence or 
malice, without the authorization of the ordinary does not have 
the effect of desecrating it.47

To act lawfully in issuing a decree turning a church over to 
secular purposes, the ordinary needs a serious reason.

Once a church has been desecrated, it cannot be again used for 
divine worship until it is dedicated anew. In the case of a new 
dedication, a new title may be given the church, but it is prefer
able to retain the one it previously possessed or, at most, to add a 
new title to the other.48

1171. The rites permissible in a church. In every sacred edifice 
lawfully dedicated «ill ecclesiastical rites may be performed, fydth-

46 Can. 1170.
47 Cf. Gulczynski, The Desecration and Violation of Churches, The Catholic 

University of America Canon Law Studies, no. 159 (Washington, D.C.: The 
Catholic University of America Press, 1942), pp. 49-64; Augustine, Commentary, 
VI, on can. 1170; Coronata, op. cit., II, no. 741.

48 S. R. C., deer. Mar. 29, 1760 (Decreta authentica, no. 2453); deer. Jan. 16, 
1885, ad I (Decreta authentica, no. 3625).
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. J* Vout prejudice, however, to parochial rights, to privileges, and to 

lawful customs^Moreover, the ordinary, for a justifying reason, 
may establish limitations especially as to the hours at which the sa
cred functions are performed, provided the church involved is 
not one that belongs to an exempt religious institute, but even 
in this case the norm of canon 609, § 3, is operative.40 In virtue 
of this reference to canon 609, § 3, it is apparent that superiors 
must not allow liturgical services conducted in their churches 
to be detrimental to the catechetical instruction or to the explana
tion of the Gospel given in the parochial church. Canon 482 
similarly provides that the rector of a church must not inter
fere with the parochial ministry in conducting services in his 
church.

40 Can. 1171; cf. our commentary on can. 609. §3.
»0 Cf. Coronata, op. cit., II, no. 742.
«i Cf. Augustine, Commentary, VI, on can. 1171; Coronata, loc. cit.
»2 Cf. our commentary on can. 1170.
os Cf. Augustine, Commentary, VI, on can. 1172; Vermeersch-Creusen, op. cit., 

II, no. 48g.

The parochial functions listed in canon 462 may not take place 
outside the parochial church without the permission of the pas
tor,50 unless justified by a lawfully acquired privilege or by law
ful custom, e.g., in the case of the right to install a baptismal font 
or to conduct the services of Christian burial.51

1172-1173. Violation. Violation is radically different from 
desecration,52 since the former does not deprive a church of its 
sacred character but only temporarily suspends the effects of the 
consecration or the blessing by which the sacred character was 
imparted; it thus temporarily renders the church unfit for sacred 
use, i.e., until the performance of the rite of reconciliation. Con
sequently there can be no violation before dedication through 
consecration or constitutive blessing.53 Therefore semipublic 
oratories that have received only an invocative blessing are not 
subject to violation; and the same is true of private oratories.

1. A church is violated by only the following acts, and by them
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only if it isSrtaiii)that they have-occurred, if they are notorious 

and if they have taken place in rhe church>splf: '
i° the crime ofhomicidei-
2° rhe unjust andvserious shedding of blood;
30 jmpious and sordid uses to which the church has been sub

jected;
40 the burial of an infidel or of a person excommunicated by a 

declaratory or a condemnatory sentence.64
a) The prime of homicide to which the effect of violation of a 

^church is attributed is the killing of any human being, no matter 
with what weapon or by what means this effect is produced. It 
includes abonion^and suicide, but not attempted homicide. The 
effect is not produced unless the homicide constituted a crime in 
the sense of canon 2195, § 1, i.e., unless it was voluntarily com
mitted, rendering the delinquent guilty of mortal sin. Since 
grave sin is not committed in the following cases, neither does the 
act of homicide produce the effect of violating a church: if the act 
occurs in self-defense; if it is the act of a person lacking the full 
use of reason; or if it takes place in the execution of a lawful 
sentence imposing capital punishment.55

b) To result in the violation of a church the shedding of blood 
must be unjust and serious. Beyond doubt it is only the shedding 
of humaiTfilood that is meant. The shedding of blood contem
plated is a copious shedding of it caused by an act that is grievously 
sinful and that is a serious transgression of the rights of the victim. 
It suffices, however, that this act shall have occurred in a church 
and that it produced its effect, even though the blood was ab
sorbed by the clothing and did not touch any part of the church 
itself.50

M Can. 1172, § 1.
55 But the execution of such a sentence in a church would be a sordid use 

which would cause a violation of a church, if contempt of religion was the reason 
for devoting the church to this use. Cf. Gulczynski, The Desecration and Violation 
of Churches, pp. 70, 78.

5« Cf. Coronata, Institutiones, II, no. 748; Beste, Introductio in Codicem, on can. 
1172, § 1.
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c) The impious or sordid uses which the law regards as result

ing in a violation of a church are verified by the repetition or the 
protracted continuation of ^acts contrary to the virtue of religion 
or to the reverence due a sacred place or such as are considered as

-materially filthy or defiling.
d) As to the burial that results in the violation of a church, the 

effect is produced only on the burial or interment of the corpse. 
It is not a distinction warranted by the generic language of the 
law to claim that an unbaptized infant is not an infidel within the 
meaning of the law, provided that its parents are Christians;  
it seems very probable, however, that such a distinction is war
ranted in the case of the burial of a catechumen.

87

58
e) No other act committed in a church causes its violation, but 

anyone of those here specified suffices of itself to do so. But it must 
be certain beyond a probable doubt of fact or of law that the act 
was committed in the church; it is required, moreover, that it 
be notorious through notoriety of law (i.e., as the result of a 
judicial sentence or of a confession made by the guilty party in 
court) or through notoriety of fact (i.e., when the act is publicly 
known and when it was committed under such circumstances 
that it is impossible to conceal it or to excuse it by any available 
remedy of law); G0 and lastly its effect depends upon the fact that 
it was committed in the church itself to the exclusion of the roof, 
the tower, the sacristy, and the vestibule, but inclusive of the 
crypt or basement if it is interiorly connected with the upper part 
of the church edifice.00

2. When the church is violated, a cemetery, even one adjoining 
the church, is not thereby violated, or vice versa.01

1173. 1. Until reconciliation is effected, it is unlawful to con
duct divine services, to administer the sacraments, or to bury the

87 Cf. Vermeersch-Creusen, loc. cit.; Coronata, loc. cit.
88 Cf. can. 1239, § 2; cf. also Beste, loc. cit.  Cf. can. 2197, 2°, 30.80
00 Cf. Augustine, Commentary, VI, on can. 1172. Cf. also Vermeersch-Creusen, 

op. cit., II, no. 489; Coronata, Institutiones, II, no. 748; Beste, op. cit., on can 
1172, §1. 61 Can. 1172, § 2.
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dead in a church that has been violated.02 The prohibition here 
stated binds under pain of grave sin.

a) The divine services that are forbidden are those defined in 
canon 2256, i°, i.e., services instituted by divine or ecclesiastical 
ordinance for the purposes of divine worship the performance of 
which is reserved to the clergy.

b) The sacraments, the administration of which is forbidden, 
are those which cannot be lawfully administered outside a 
church.03

c) The burial of the dead, as forbidden here, is the function 
as described in canon 1204 and includes the bringing of the corpse 
to the church, as well as the funeral services conducted in the 
church or any part of these ceremonies.04

d) In a case of urgent need (e.g., in a case in which time does 
not permit reconciliation before the observance of a great feast 
for which everything is in readiness at the time the church is 
violated), divine services may be performed before the reconcilia
tion of the church. But, if time permits, the ordinary shall be con
sulted, and scandal must be prevented.05

2. If the violation occurs during divine services, the latter must 
be discontinued at once; if before the Canon or after the Com
munion of the Mass, the Mass must be discontinued; otherwise the 
priest shall continue the Mass to the Communion.00

j 1174-1177. Reconciliation. 1. A violated church shall be rec- 
A onciled as soon as possible (quam citissime) in accordance with 
/ the rites provided in the approved liturgical books.

2. If there is doubt whether violation has occurred or not, the 
church may be reconciled as a safety measure (ad cautelam).Q1

1175. But a church violated by the burial of an excommuni
cated person or an infidel shall not be reconciled before the body

®2 Can. 1173, § 1. •• Cf. Vermeersch-Creusen, loc. cit.
•* Cf. ibid.

Bouscaren-Ellis, Canon Law, p. 640.
<»® Can. 1173, § 2.
CT Can. 1174, §§ 1, 2.
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has been removed, if this can be done without serious trouble.68

1176. 1. A church that was merely blessed can be reconciled ' 
_by its rector or by any priest with at least the presumed consent

of the rector.
2. To be valid, the reconciliation of a church that has been 

consecrated is reserved to those listed in canon 1156.
3. But in a case of serious and urgent need, if the ordinary can

not be reached, the rector of a consecrated church is permitted to 
reconcile it, but he must then inform the ordinary of his action.00

1177. The reconciliation of a church that was merely blessed 
can be effected with ordinary holy water; but the reconciliation 
of a consecrated church shall be effected with water specifically 
blessed for this purpose in accordance with liturgical laws; how
ever, not only bishops but also priests who reconcile a church are 
authorized to bless this water.70

1178—1179. Local immunity of churches. This immunity ex
tends not only to the right of sanctuary inherent in a church but 
also to its right of preservation from acts unbecoming in a sacred 
place.

All those whose duty it is shall see to it that churches shall 
be marked by that cleanliness which is becoming to the house of 
God; business transactions and public selling shall be kept out 
of them, even those conducted for a pious purpose; and in gen
eral the same is required in regard to anything that is out of 
harmony with the holiness of the place.71

a) The requisite cleanliness must be preserved in the altar 
linens, the tabernacle, the sacred vessels, the vestments, the walls 
of the church, and its floor; moreover, the appearance of the min
isters and of all who participate in divine services must fulfill the 
demands of this rule.

b) Toleration is extended to the selling of religious articles in 
the vestibule of the church, if this is done without noise and with-

88 Can. 1175. 8DCan. 1176, §§ 1-3.
70 Can. 1177. 71 Can. 1178.
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out the effect of disturbing the sendees conducted in the church.72
c) Unbecoming pictures and paintings must be kept out of 

churches, as well as the banners and flags of condemned or for
bidden societies, but there may be admitted the banners and flags, 
even when not blessed, of societies that are not manifestly hostile 
to the Catholic religion and which carry no prohibited emblems 

I or designs.  Indecent or secular music is also out of place in a 
? . church.  Moreover it is unlawful to use churches for banquets. 
^secular theatrical performances, motion picture shows, the show- 

ing of slides, or meetings of secular societies. On the other hand, 
in the absence of any circumstances that would make it unlawful, 
the use of the church may be allowed for the meetings and the 
congresses of Catholic societies, sacred concerts, and the distribu
tion of diplomas to the pupils of parochial schools at the end of 
the scholastic year, provided no unseemly abuse of the church 
is apprehended and provided further that the Blessed Sacrament 
is temporarily transferred to a repository outside the church.  

117g. Churches enjoy the right of sanctuary so that criminals 
seeking refuge in them shall not be seized, except in urgent need, 
without the consent of the ordinary or at least of the rector of the 
church.  The conservative terms of the law as thus stated in
dicate to what a degree the once strenuous assertion of this right 
has been mitigated in view of the demands of modern circum
stances.

73
74

75

70

1180. The restriction of the use of the title, basilica. No 
church can assume to use the title of basilica unless this is war
ranted by Apostolic indult or immemorial custom; and its privi
leges shall be determined from either of these sources.77

1181. Gratuitous admission. Admission to the church for di- 
krine services shall be entirelyjvith,out_charge, and every contrary

72 Cf. Coronata, op. cit., II, no. 751; Beste, op. cit., on can. 1178.
73 S. R. C., instr. Mar. 26, 1924 (AAS, XVI, 171).  Cf. can. 1264, § 1.74
73 Cf. Vermeersch-Creusen, op. cit., II, no. 491; Coronata, loc. cit.; Beste, loc. 

cit. 70 Can. 1179.
77 Can. 1180. In reference to churches that arc major basilicas, cf. our com

mentary on can. 1161. The following churches in the United States have been 
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custom is rejected as unreaspnahleJ8 But this prohibition does 
not forbid the renting of some of the seats or pews,70 provided a 
reasonable space in the church remains available for those who 
are unable or unwilling to rent seats or pews. Moreover, collec
tions taken up during divine services are not forbidden.

The prohibition does not extend to a charge made for admis
sion to a sacred concert held in the church when divine services 
do not accompany it.80

The abuse condemned and reprobated 81 here must be removed 
wherever it exists (and it has existed in the past in the United 
States). It cannot be tolerated under any circumstances. Any 
violation of the law in this respect is gravely sinful.82

1182. Temporal administration. Without prejudice to the 
norms of canons 1519-2 8,  the administration of funds destined 
for the repair and the embellishment of a church and for the sup
port of divine worship in it. unless the contrary is demanded by 
some special claim or by a legitimate custom, belongs to the 
bishop and the chapter in the case of a cathedral church, to the 
chapter of a collegiate church, to the rectors of other churches.

83

84
The board of diocesan consultors has no voice in the administra

tion of these funds in the case of a cathedral church in which, as 
in the United States, no chapter has been established, but the 
entire administration is solely in the hands of the bishop.85

raised to the rank of minor basilicas: Our Lady of Victory, Lackawanna, N.Y. 
(192G); St. Mary, Minneapolis, Minn. (1926); St. Josaphat, Milwaukee, Wise. 
(1929); the Cathedral, Baltimore, Md. (1937); Immaculate Conception, Concep
tion, Mo. (1940); the Abbey Church, Gethsemani, Ky. (1949); Mission Dolores. 
San Francisco, Calif. (1952); the Cathedral, Covington, Ky. (1953); Our Lady of 
Perpetual Help, Boston, Mass. (1954); St. Vincent’s Archabbey, Latrobe, Pa. 
(1955); Our Lady of Sorrows, Chicago, Ill. (1956); St. Francis X., Dyerville, Iowa 
(1956); San Carlos Borromeo, Carmel, Calif, (i960).

78 Can. 1181. 70 Cf. Beste, op. cit., on can. 1181.
80 Cf. Vermeersch-Creusen, loc. cit.; Coronata, loc, cit.; Beste, loc. cit.
81 As to the significance of “reprobation,” cf. our commentary on can. 5.
8- Cf. II Plen. Council of Baltimore, Acta, no. 397; Circular letter of the Apos

tolic Delegate, Sept. 20, 1911 (AER, XLV, 592 f.); Beste, loc. cit.
83 Cf. our commentary on these canons. 84 Can. 1182, § 1.
85 Cf. Augustine, Commentary, VI, on can. 1182, §1; Vermeersch-Creusen, 
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2. Even offerings made in favor of a parish or a mission or of 
a church located within the boundaries of a parish or a mission are 
administered by the pastor or the missioner, unless the church in 
question has its own administration distinct from the administra
tion of the parish or the mission and unless a particular law or a 
lawful custom rules otherwise.86

Excepted by the very rule of canon 1182, § 2, from the adminis
tration of the pastor or the missioner are offerings made to a 
church of exempt religious, since by its very nature a church of 
this kind has its own distinct administration.

In the case in which a parochial church belongs to religious, 
it is the rule, in virtue of canon 630, § 4, that offerings made in 
favor of the church structure fall under the administration not of 
the pastor or the vicar but of the competent religious superior; 
but the latter, even if he belongs to an exempt institute, is re
quired by canon 535, § 3, 20, to let. the local ordinary know of 
the state of this account, should the latter request this informa
tion.87

3. In the case of a secular church, the pastor, the missioner, or 
the rector, whether he is a secular priest or a religious, must ob
serve the norms of the sacred canons in the administration of 
these offerings and must, in accordance with the rule of canon 
1525, render an account concerning them to the local ordinary.88

1183-1184. A church’s administrative board. 1. If other per
sons,cleric or lay, by appointment also participate in the admin-

op. cit., II, no. 492; Ayrinhac, Administrative Legislation in the New Code of 
Canon Law (London, New York, Toronto: Longmans, Green & Co., 1930), p. 
33 (hereafter cited as Administrative Legislation); contra Beste, op. cit., on can.
1182, §1. 88 Can. 1182, § 2.

87 Cf. our commentary on can. 533 (§ 1, 4°), 535 (§ 3, 20), and 630 (§ 4).
The II Plenary Council of Baltimore (Acta, no. 195) states that written proof 

is required to show that any donation of a parishioner was made, not to the 
parish, but to the religious institute caring for the parish.

88 Can. 1182, §3. Rectors and pastors are bound to make good any losses that 
result from negligent bookkeeping; this is explicitly stated by the III Plenary 
Council of Baltimore, Acta, no. 275.
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istration of a church, they shall constitute, together with him who 
acts as president, i.e., the ecclesiastical administrator, of whom 
canon 1182 speaks, or with the one who takes his place, a church 
council of administration.

2. Unless it shall have been otherwise provided, the members 
of this council are appointed by the ordinary or his delegate and 
are subject to removal by him if a serious reason justifies it.89

1184. The church council of administration is obliged to 
maintain a faultless administration of the property of the church 
in conformity with the requirements of canons 1522 f.; but its 
members are in no way permitted to interfere in any matters per
taining to the spiritual office and in particular not in any of the 
.following matters:

10 the exercises of worship in the church;
2° the manner and the time of the ringing, of the bells and 

rules of order affecting the church and the cemetery;
30 the determination of the manner in which collections are to 

be taken up. announcements made, or other acts, which take place 
in church and are connected in any way with divine worship or 
the church’s adornment, are to be performed;

40 the majLerja_l_arrangement of altars, the Communion table, 
the pulpit, the organ, the organ loft, seats, pews, collection boxes, 
and other things pertaining to religious exercises;

50 the selection or the rejection of sacred furnishings and of 
other things destined for use, for worship, or for decoration in 
the church or the sacristy;

6° entries in parochial registers or in other documents be- v

88 Can. 1183, §§ 1, 2. The III Plenary Council of Baltimore allows bishops to 
authorize pastors to associate with them lay committeemen, who need written 
approval of the local ordinary after they have been selected by the faithful from 
a list of names submitted by the pastor and they hold office only at the pleasure 
of the bishop. Eligibility, as well as the right to vote for the incumbents, is re
stricted to men over twenty-one years of age who belong to no secret society, who 
have made their Easter duty, who send their children (if they have children) to 
the parochial school, and who support the parish church. Cf. Acta, no. 287. Cf. 
also II Plen. Council of Baltimore, Acta, no. 201. Cf. The Jurist, XVIII (1958)1 
175f-

453



can. 1185 THE SACRED CANONS
longing to the parochial archives, as well as the recording system 
affecting them and the manner of preserving them.00

1185. The sexton and other subordinate associates. The sex
ton, the adult members of the choir, the organist, the choir boys, 
the bell-ringer, the gravediggers and all other subordinates are, 
without prejudice to lawful customs and contracts or to the au
thority of the ordinary, appointed by the rector alone, to whom 
alone they are subject, and by whom alone they may be dis
missed.91

- £) 1186. Responsibility for repairs. Without prejudice to lawful 
.y&toms and agreements but with the affirmation of personal 
j' ^responsibility no matter whence derived even if its source is a 
//statute of the civil law:

10 the obligation of repairing the cathedral church rests on 
the following in the order indicated:

a) rhe church fund, with the reservation of that portion of it 
needed for the maintenance of divine worship and for the ordi
nary expenses of the church;

b) the bishop and the canons in proportion to their respective 
income after the deduction of the sum needed to provide a re
spectable livelihood;

c) the faithful of the diocese, to be urged by the local ordinary, 
by persuasion rather than by compulsion, to contribute the sum 
needed in accordance with their means;

2° the obligation of repairing a parish church rests on the fol
lowing in the order indicated:

a) the church, with the reservation just noted above;
b) the patron;
c) they who derive any income from the church on whom a 

tax shall be imposed by the ordinary, the amount of which he shall 
make proportionate to their income;

d) the parishioners, who shall be urged by the local ordinary, 
by persuasion rather than by compulsion, as was noted above;

®° Can. 1184. 81 Can. 1185.
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30 These rules shall be observed, with due proportion, also in 

the case of other churches.02
1187. The secularization of a church. If a church cannot in 

any way serve the purposes of divine worship and there is no pos
sibility of repairing it, the local ordinary may turn it over to 
secular but respectable uses; in this case the ordinary shall trans
fer to another church its obligations and its income and, if a 
parochial church is involved, its title.03

Major religious superiors are not thus authorized even in the 
case of a church belonging to their institute, but a vicar general 
is so authorized, as well as the vicar capitular (administrator).04 
A decree of the local ordinary, without further ceremony, suffices 
to produce the effect here contemplated; thereafter the church 
no longer possesses its sacred character, as provided in canon 1170.

02 Can. 1186, i°-3°. In the United States there are no canons or patrons who 
could be charged with this responsibility. As to patrons, cf. can. 1448-71.

The III Plenary Council of Baltimore (Acta, no. 292) required bishops to 
eliminate the alleged abuse by which absolution was refused to those who would 
not contribute to the parish collections. This mandate seems not abrogated by 
another decree which, quoting an instruction of the Sacred Congregation for the 
Propagation of the Faith, asserted that the faithful would be gravely delinquent 
if they failed to exert themselves to the utmost in providing for Catholic schools 
(cf. Acta, no. 202). 93 Can. 1187.

84 Cf. Coronata, op. cit., II, no. 741.
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TITLE X

Oratories 

1 Can. 1188, § 1.

Canons 1188-1196

Division. The first three canons of this title (can. 1188—90) 
present the general concept and the classification of oratories; 
the last five (can. 1191-96) provide rules affecting their various 

z kinds.
u 1188. The general concep£of an oratory. 1. An oratory is a 
place destined for divine worship .but not with-rhe-principal pur^, 
.poseofjerving the faithful at large in the_publicexercise of their 
religion.1 Thus is indicated the distinguishing feature of an 
oratory in regard to a church: the latter’s principal purpose is to 
serve the faithful at large in the public exercise of their religion; 
that of an oratory is not.

2. Classification. 10 An oratory itfpublic.|if built principally for 
the definite community or even of private in
dividuals, but in such a manner that all the,faithful have a right, 
upheld in the law, tn eni-pxdr. at least at the time of divine serv
ices.2 If action by competent ecclesiastical authority is the only 
means available to deny admission to the faithful at large, the 
oratory affected is a public oratory, no matter where it is located 
and no matter where its entrance may be. Doubts may be solved 
by resort to proofs that show the probability that the oratory is 
a public one, e.g., the facing of its entrance on a public street, its

2 Can. 1188, § 2, i*. 
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possession of a fixed altar or of a tower with bells, or the fact that 
a benefice is attached to it.8

Chapels aboard ship, and even altars aboard ship when assigned 
a fixed location outside private cabins, should be considered pub
lic oratories.4 Moreover, by a special concession of the Apostolic 
See, the chapel of an apostolic nunciature or of an apostolic dele
gation is constituted a public oratory.8

2° [An oratory is]I seuiipublidlif it is set aside for the benefit 
of a definite community or group of persons and if ilis not open 
to the unrestricted use of the faithful at large,0 e.g., the chapel of 
a religious house, of a boarding school, of a retreat house, of a 
seminary, of a garrison, of a prison, of a hospital, or of an orphan
age. To this class of oratory is to be assigned also one that be
longs to a private individual if, with the authorization of the local 
ordinary, it is open to a definite group of the faithful or to a 
definite number of families.7

30 [An oratory is] Iprivate or domestic./if it is established in a 
^private home for the benefit nEm-ily a dpfinire-fafl»ily>or a private 
person 8 and the members of their household.

1189. Oratories of cardinals and bishops. The oratories ol 
cardinals and residential and titular bishops, even though they 
are private, enjoy nevertheless all the rights and the privileges 
belonging to semipublic oratories.0

1190. Cemetery chapels. Small chapels erected in cemeteries 
by private families or individuals for burial services are private 
oratories.10

8 Cf. Vcrmccrsch-Creusen, op, cit., II, no. 498; Beste, op. cit., on can. 1188, 
§2, i°.

4S. R. C., dccr. Mar. 4, 1901, ad V (Decreta authentica, no. 4069); Vermeersch- 
Creuscn, loc. cit.; Beste, loc. cit. But according to Coronata (op. cit., II, no. 768), 
the oratories aboard ship are semi-public oratories “cum generatim illa adeundi 
non omnibus ius sit.”

8 Cf. chap. 6, no. 52, of the faculties of the apostolic delegate; Bouscaren, op. cit., 
I, 185. 0 Can. 1188, § 2, 20.

T Cf. Vermeersch-Creusen, loc. cit.; Coronata, ibid., no. 766.
8 Can. 1188, § 2, 30. 8 Can. 1189.

Gan. 1190.
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1191-1196. Rules governing oratories. 1. Public oratories are 
governed by the same laws as are churches.

2. Therefore if a public oratory has been, by either consecra
tion or blessing in conformity with canons 1155 and 1156, per
petually dedicated by the authority of the local ordinary to the 
public exercise of divine worship, all sacred functions may be 
celebrated in it, with the exception of those that are forbidden 
by the rubrics.11

a) As in the case of a church, according to our commentary on 
canon 1171, parochial functions, as reserved to parochial churches 
by canon 462, cannot be performed in a public oratory. Moreover, 
even in case of an oratory belonging to an exempt institute, 
care must be taken, as required by canon 609, § 3, that functions 
conducted in it are not detrimental to the giving of catechetical 
instruction or the homily in the parish church. In the case of 
other public oratories, the restrictions of the local ordinary must 
be observed, especially those which relate to the hour at which 
the function may be held. According to the decree of the Sacred 
Congregation of Rites of February 1, 1957,  the functions and 
connected Masses of Palm Sunday and of the last three days of 
Holy Week may be performed according to the solemn rite in 
public and semi-public oratories if sacred ministers are available. 
They may be performed in the same places, according to the 
simple rite, where sacred ministers are not available; but there 
must be at least three servers on Palm Sunday and Holy Thurs
day and at least four on Good Friday and Holy Saturday. The 
servers must be properly instructed in what they are to do.

12

13
b) In virtue of the rule of canon 1191, § 2, public oratories are 

subject to the laws of the ninth title of the third book as they af-
11 Can. 1191, §§ i, 2.
12 AAS, XLIX, 91 f.
18 Ibid., nos. 1, 2. C£. our commentary on can. 820. For pastoral reasons, the 

local ordinary may permit on Holy Thursday one or two low Masses in individual 
public oratories, and one low Mass in semi-public oratories.
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feet churches, i.e., to the norms governing the building and the 
dedication of churches; the acquisition and the administration of 
the property of a church; the exclusion of the use of a church, 
or of the space above or below it, for secular purposes; and the 
right of sanctuary. If, however, a public oratory is owned by a 
private family or by a private individual, the laws governing the 
administration of the property of the oratory and the repairing 
of the oratory (can. 1182-87) can be applied only with due al
lowance for the fact of private ownership (i.e., mutatis mutan
dis).14

1192. 1. .Semipublic oratories may be erected only with the 
permission of the ordinary.  Under this rule, the major superior 
of a clerical exempt institute can authorize the erection of a semi
public oratory in any house of his institute for the benefit of his 
subjects.

10

10
2. The ordinary shall not grant this permission unless in per

son or by a delegated cleric he shall have visited the oratory and 
ascertained that it is properly planned,  e.g., that no window or 
door of the oratory opens into a private house. However, if there 
is no way of avoiding the use of space immediately above a semi
public oratory, it may be used even for bedrooms if the altar in 
which the Blessed Sacrament is reserved is covered with a balda
chin (i.e., a “tester”).

17

18
3. Once the permission has been granted, the oratory cannot 

be turned over to secular uses without the authorization of the 
ordinary just indicated.10

4. Besides the principal oratory in colleges or boarding schools, 
in high schools, barracks, garrisons, prisons, hospitals, and similar

1* Cf. Coronata, loc. cit.; Beste, loc. cit.; Vermeersch-Creusen, ibid., no. 500. 
io Can. 1192, § 1.
io Cf. Augustine, Commentary, VI, on can. 1192; Coronata, op. cit., II, no. 767; 

Vernieersch-Creusen, ibid., no. 501. 17 Can. 1192, §2.
is Cf. Vermeersch-Creusen, ibid., no. 501, note; Coronata, ibid., no. 767; Beste, 

op. cit., on can. 1192, § 2. 1® Can. 1192, § 3.
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institutions, no secondary oratory shall be erected unless some 
need or great advantage, in the judgment of the ordinary, war
rants it.20

1193. All divine services and ecclesiastical functions can be 
performed in legitimately erected semipublic oratories, unless 
the rubrics or special limitations imposed by the ordinary shall 
have made some exception.21

1194. In the private chapels of cemeteries, mentioned in 
canon 1190, the local ordinary may allow the celebration of 
several Masses, even habitually; in other domestic oratories he 
may, for a justifying reason and in an extraordinary case, allow 
the celebration of only one Mass as a single act (per modum actus). 
However, the ordinary shall not grant these permissions unless, 
in accordance with the norm of canon 1192, § 2,  he has inspected 
the respective oratories and found that they satisfy the requisites 
of the law.

22

Thus in a private oratory belonging to a private family or a 
private individual in a cemetery,23 the local ordinary (but not the 
major superior of a clerical exempt institute) 24 is authorized to 
permit the celebration of more than one Mass even on the same 
day and even habitually.25

In a private oratory in a private house or on private property, 
the permission which the local ordinary may give for the cele-

20 Can. 1192, §4.
21 Can. 1193; cf. our commentary on can. 1191. Synodal statutes conflicting with

can. 1193 and 124g in requiring the faithful to hear Mass in their parish church 
have been declared excessive; cf. Benedict XIV, De synodo dioecesana, lib. XI, 
c. 14, nos. 10, 11. 22 Can. 1194.

23 This is not the chapel built in the cemetery for the benefit of the faithful 
at large, for the latter is a public oratory; nor is it the semipublic oratory (serving 
a moral person) which may be erected in a portion of the cemetery reserved, in 
accordance with canon 1208, §§2, 3, to moral persons by the authority of the 
local ordinary. 24 Cf. Augustine, Commentary, VI, on can. 1194.

28 This permission presupposes the observance of can. 1202, §2, i.e., that no 
body is buried beneath the altar or closer to the altar than a full meter away (i.e., 
approximately a yard).
/ The obligation of hearing Mass on Sundays and holydays can be fulfilled by 
Assistance at Mass said in a private cemetery chapel. Cf. can. 1249.
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bration of Mass is limited so that it may not be given habitually. 
However, as long as the extraordinary situation continues the 
permission may extend to the daily celebration of one Mass, even 
on the major feast days, or if the permission expires before the 
extraordinary situation comes to an end, the permission may be 
renewed.20 * * * * * *

20 Cf. Augustine, loc. cit.; Vermeersch-Creusen, op. cit., II, no. 502; Coronata,
op. cit., II, no. 770; Beste, op. cit., on can. 1194; Ayrinhac, op. cit., p. 45. But in
interpreting the extent to which the local ordinary is authorized to grant this
permission, he should limit himself to the strict meaning of the language of can.
1194; this is apparent from the official annotations (nos. 3 f.) accompanying a reply
of the Sacred Congregation of the Sacraments. Cf. resp. Romana et aliarum, May
3, 1926 (AAS, XVIII, 388; Bouscaren, op. cit., I, 390).

27 Can. 1195, §§ 1, 2.
28 In regard to other domestic oratories some authors leniently say that it suffices 

that they be situated in an alcove of the bedroom, if the alcove can be closed after 
the celebration of Mass. Cf. Coronata, loc. cit.; but cf. also Vermeersch-Creusen, 
op. cit., Il, no. 503. An instruction of the Sacred Congregation of the Sacraments 
of Oct. 1, 1949 (AAS, XLI, 500) warned ordinaries that a chest (armarium) is un
lawful as a substitute for the private oratory authorized by an Apostolic indult. 
But it may be used, if installed outside a bedroom, for the convenience of a sick 
priest who has received the Apostolic privilege of celebrating Mass at home, a

1195. K In domestic oratories erected in virtue of an indult 
of the Apostolic See, unless it is otherwise provided in the indult 
itself, there may be celebrated, after the ordinary shall have, in 
accordance with the norm of canon 1192, § 2, visited and approved 
the oratory, a single daily Mass with the exception of the greater 
feasts of the year; butjBther ecclesiastical functions shall not be 
performed there^

i 2. Even on the greater feasts the ordinary may permit the cele- 
•bration of Mass ^a'sirigle’act, provided he proceeds on justifying 
reasons distinct from those which offered the ground for the 
granting of the indult.27

a) When such an indult is granted, the consent of the local ordi
nary is ordinarily required in advance and the favor is issued 
through the Sacred Congregation of the Sacraments.

b) The Holy See also requires that the oratory for which it 
grants an indult shall not be situated in a bedroom.28
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c) Besides the celebration of Low Mass, the distribution of 
Holy Communion is also allowed in a domestic oratory,20 and 
even a brief sermon.30

I d) The greater feast days on which for the celebration of Mass 
special permission is required are the following: the feasts of 
Christmas, Epiphany, Easter, the Ascension, Pentecost, the As
sumption, the Immaculate Conception, All Saints, SS. Peter and 
Paul, and St. Joseph. On the last three days of Holy Week, Mass 
cannot be said in a private oratory.

e) The obligation of hearing Mass on Sundays and holydays 
can be satisfied through attendance at Mass celebrated in a pri
vate oratory only by the beneficiaries of the indult, i.e., those who 
are mentioned in the indult; but the celebrant and the server also 
satisfy their obligation.31 If the indult names among the bene
ficiaries relatives by blood (consanguinei) and by marriage (af
fines), its benefits extend to those thus related within the degrees 
mentioned in the law specifying matrimonial impediments; if it 
names guests (hospites), it extends even to those who are guests 
for only a meal, if they reside in a place other than that in which 
the house and the oratory are located.32 Relatives and guests are 
regarded as secondary beneficiaries and they can fulfill their obli
gation of hearing Mass on the respective days only if the prin
cipal beneficiary, or at least one of the principal beneficiaries, is 
present at the celebration of the Mass.

1196. 1. Domestic oratories may not be consecrated or blessed 

privilege to be sought in such a case rather than the privilege o£ the portable 
altar (AAS, XLI, 504). 2» Cf. our commentary on can. 869.

30 Cf. Augustine, Commentary, VI, on can. 1195; Coronata, loc. cit.
31 Cf. Vermeersch-Creusen, loc. cit.
32 Cf. Vermeersch-Creusen, loc. cit.; Beste, op. cit., on can. 1195, § 1. Cf. also 

Coronata, op. cit., II, no. 771, who has adopted a more rigorous view.
An instruction of the Congregation of the Sacraments of Oct. 1, 1949 (AAS, 

XLI, 498), warned ordinaries against requesting that the beneficiaries of the 
indult be too numerous. The same instruction required ordinaries to send to the 
Sacred Congregation at the end of 1950 a complete list of private oratories in 
their respective dioceses. A complete list is also to be kept in the archives of the 
Chancery.
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in the manner of churches.33 Indeed, there is no obligation to bless 
them at all. However, they may be blessed with an in vocative 
blessing, and it is fitting that this should be done; there is a special 
blessing for them set forth in the new Ritual.34

2. Even though domestic and semipublic oratories have re
ceived the ordinary blessing or no blessing at all, they must never
theless be reserved exclusively for divine worship and not devoted 
to any domestic use whatever.  Devoid of sacred character, these 
oratories remain the private property of their owner. They do 
not enjoy the right of sanctuary. Moreover, they cannot be dese
crated or violated.

35

Portable altars. The privilege of the portable altar permits one, 
according to canon 822, § 3, to celebrate Mass anywhere on a con
secrated stone, except at sea, provided the place is a worthy and 
respectable one, whereas a private oratory is a special place set 
apart exclusively for divine worship. There is, consequently, a 
distinction between the two concepts. It was once safe in prac
tice to hold that all those who assist at Mass celebrated on a porta
ble altar satisfy, in doing so, their obligation of hearing Mass on 
Sundays and holydays but now this is true only if the Mass is said 
sub dio.3*1

33 Can. 1196, § 1.  Rituale Rom., Appendix de Benedictionibus, no. 16.84
85 Can. 1196, § 2.
30 The Sacred Congregation of the Sacraments in its instruction of Oct. 1, 

,949 (AAS, XLI, 502-6) laid down this norm in setting forth rules governing 
applications for the privilege of the portable altar. Cf. Coronata, ibid., no. 769, 
note. An exception to this norm occurs when the faculty to celebrate on a portable 
altar is granted by the S. Consistorial Congregation for maritime persons or on 
board a ship. In granting such a faculty, the S. C. always attaches, as a condition 
sine qua non, the clause that the Mass be celebrated for the benefit of the faithful; 
hence all assisting at such a Mass satisfy the precept; S. C. Consist., June 12, 1953; 
Monitor Ecclesiasticus, LXXX1I1 (1958), 434.
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Altars 

464

Canons 1197-1202

Division. After explaining the general concept of altars and 
setting forth their classification (can. 1197), this title provides the 
rules concerning their construction (can. 1198), consecration (can. 
1199), loss of consecration (can. 1200), title (can. 1201), and use 
(can. 1202).

1197. General concept and classification. An altar is a sacred 
thing (i.e., a consecrated table or stone) on which Mass is per
mitted to be celebrated.

1. In the liturgical sense there is understood:
10 by the name qI immovable or fixed altar, a table placed on 

tgsek which, with the table, are consecrated as a single object;
20 by the name of movable or portable altar, a stone, generally 

a small one, which is consecrated by itself, and which is also called 
a portable altar or sacred stone, or even a stone with its support 
when the latter has not been consecrated along with it.* 1

It is required that the stone be without cracks or fractures. In 
a fixed altar the base may be a solid support or a series of columns.

The essential difference between a fixed altar and a movable 
altar consists in this, that in the case of the former, if the table is 
separated from the supporting base, it loses its consecration, an 
effect that is not thus produced in the case of a movable altar.

2. In a consecrated church at least one altar, especially the

Can. 1197, § 1, i*, 2°.
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principal one, must be immovable; in a church that is merely 
blessed, all the altars may be movable.2

1198. Construction. 1. The table of an immovable altar and 
the sacred stone [in the case of a movable altar] must consist of a 
single piece of natural stone, solid and not friable,3 Liturgical 
law permits the use of marble7~granite, travertine, slate, and 
schist, but not pumice, gypsum, brick, or artificial stone. It is not 
permissible to use a block made of several small stones closely 
cemented together.

2. In an immovable altar the table or stone must be coextensive I 
with the entire altar and attached firmly to its support; moreover^ 
the support shall be of stone or at least the columns which support 
the table must be of stone.4

In an immovable altar the table must so completely coincide 
with the dimensions of the altar that all border ornamentation is 
excluded, even metal, wooden, or even marble cornices;6 it is 
possible, however, that such ornamentation does not affect the 
validity of the consecration.0 The base may be one solid mass of 
stone; it may be four stone walls or even two such walls, one at 
each end; it may also consist of at least four 7 sides or columns, if 
the table is solidly attached to them. The space between these walls 
or columns may be left hollow or it may be filled with any kind of 
stone, brick, or cement. Absolutely speaking, the table may be 
firmly attached to the base in any satisfactory fashion; i.e., the use 
of cement is not required by the actual terms of the law.

3. The sacred stone shall be large enough to afford room for 1 
_at least the host and the greater part of the base of the chalice,8
i.e.,  its dimensions should be 12" x 14" or 14" x 16ZZ.

2 Can. 1197, § 2. 3 Can. 1198, § 1. 4 Can. 1198, §2.
®S. R. C., dccr. Aug. 29, 1885 (Decreta authentica, no. 3640); deer. Apr. 23, 

1893 (Decreta authentica, no. 3797); deer. Nov. 25, 1904 (Decreta Authentica, 
no. 4145, I).

« Priinimer, op. cit., q.368; cf. Augustine, op. cit., VI, on can. 1198, note.
7". . . absolute tamen ad valorem etiam tres sufficere videntur dummodo ita 

disponantur ut altare revera fixum maneat”; Coronata, op. cit., II, no. 776, note.
8 Can. 1198, § 3.
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4. Both in an immovable and in a movable altar there mustjbe, 

in accordance with the norm of the liturgical laws, a sepulclier) 
containing relics of the saints and closed with a stone?TTie 
sepulcher is a cavity inserted in the stone or in the table or even, 
in the case of an immovable altar, in the solid stone support, in 
which are placed the relics of canonized saints, at least one of 
whom shall be a martyr.

1199. Consecration. 1. In order that the Sacrifice of the Mass 
may be celebrated on it, an altar must be, according to the liturgi
cal laws, consecrated: i.e., the entire altar in the case of an im
movable altar or, if it is a movable altar, the altar stone.10 The 
liturgical laws to which reference is made are found in the Pon
tificale Romanum.

In the Latin rite it is not permitted to celebrate Mass on an altar 
that is not consecrated, even in a case of urgent need.11

2. Without prejudice to particular privileges, all bishops can . 
consecrate portable altars; as to immovable altars, the require
ment of canon 1155 shall be observed,12 since the minister of 
the consecration of a fixed altar is the same as the minister 
qualified for the consecration of churches and other sacred 
places.

In virtue of particular privileges the authority to consecrate 
portable altars is enjoyed by cardinals, vicars apostolic, prefects 
apostolic, abbots nullius, and prelates nullius.13 But those who 
lack the episcopal character must, in acting under these privileges, 
use oils blessed by a bishop.

3. If the consecration of an immovable altar is performed apart 
from the consecration of the church, it may take place on any day;

9 Ibid., § 4. 10 Can. 1199, § 1.
11 Coronata, op. cit., II, no. 779.
12 Can. 1199, § 2; cf. our commentary on can. 1155.
18 Cf. can. 239 (§ 1, 200), 294, 323 (§ 2). The quinquennial faculties of the 

bishops in the United States authorize them to depute priests, preferably digni
taries, for the consecration of fixed and portable altars, using the rite of the 
Roman Pontifical, as well as the approved short ritual formula for portable altars; 
cf. Bouscaren, The Canon Law Digest, II, 37.
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it is more appropriate, however, that it should occur on a Sunday 
or a holyday of obligation.14

1200. Loss of consecration. 1. An immovable altar loses its 
consecration by even the temporary separation of the table from 
its support. Should this occur, however, the ordinary can grant 
permission to a priest to consecrate the altar once more with the 
use of the shorter rite and formula,  found in the Rituale Ro
manum. A major superior is competent under this rule to confer 
a new consecration on an altar in a church subject to him or to 
delegate a priest to do so.

18

It is probable that if the separation is only partial, e.g., if the 
table is removed from only one or even two of the four columns 
on which it rests, the altar does not lose its consecration.16

2. Both an immovable and a portable altar lose their consecra
tion: -------

10 If they suffer a so-calledjenormous fracturte constituted such 
either by the extent of~the brealToFbv thelaHthat anointed por- 
tions of the stone are affected.17 *

Quantitatively the break causes the loss of consecration if, e.g., 
the table itself is broken into several pieces, especially if the 
sepulcher is involved, or if no one of the pieces is large enough to 
afford room for the host and the greater part of the base of the 
chalice. The same effect would follow if the fracture involved two 
or more of the anointed crosses.18

2° [Both an immovable and a movable altar lose their conse
cration] if the relics are removed or if the lid of the sepulcher is

11 Can. i igg, § 3. 18 Can. 1200, § 1.
10 Cf. Coronata, op. cit., II, nos. 776, 782; Vermeersch-Creusen, op. cit., II, 

no. 507.  Can. 1200, § 2, i°.17
18 Generally the authors require the repetition of the consecration if only one 

of the anointed crosses is involved. Cf. Augustine, op. cit., VI, on can. 1200, § 2; 
Verineersch-Creusen, loc. cit.; Beste, op. cit., on can. 1200, §2, i°. However, 
Coronata (op. cit., II, no. 783) seems justified in holding that, if only one cross 
is involved, the repetition of the consecration is not required. He asks: “. . . si 
enim omnium crucium unctiones non requiruntur ad valorem consecrationis, cur 
unius tantum crucis amissio vel fractio altare exsecrabitl” 
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broken or removed. gxcept)in the case in which the bishop him
self or his delegate removes the lid for the purpose of fastening 
it, repairing it, or replacing it, or for the purpose of inspecting 
the relics.19

Consecration is not lost if the lid merely works loose, provided 
it is not removed; any priest may apply the cement needed to 
fasten it securely in place.

3. A slight fracture of the lid does not cause loss of consecra
tion, and any priest may fill up the crack with cement.20

Moreover, if the entire immovable altar is transferred from one 
place to another without the separation of the table from its 
support, no loss of consecration is involved.21

4. The church’s loss of consecration does not involve loss of 
consecration by its immovable altars; and vice versa.22

1201. Title. 1. As a church, so also every altar of a church, 
at least every immovable altar, shall have its own title.

2. The principal title of the main altar must be the same as that 
of the church.

3. With the permission of the ordinary the title of a movable 
altar can be changed, but not that of an immovable altar.

4. Altars cannot be dedicated to those who are beatified, even 
in churches and oratories which are privileged to use their office 
and Mass unless a special indult of the Apostolic See authorizes 
it.23

1202. The use of altars. 1. Both an immovable and a movable 
altar must be exclusively reserved for divine services and espe
cially for the celebration of Mass and they shall be employed for 
no secular use whatever.

2. No corpse shall be buried under an altar; bodies that are

10 Can. 1200, § 2, 20. In virtue of his quinquennial faculties a bishop can depute 
a priest for the reconsecration; the priest is to use formula B. Cf. Bouscaren, op. 
cit., II, 37. 20 Can. 1200, §3.

21 Cf. Vermeersch-Creusen, loc. cit.; Coronata, ibid., no. 782, note; Beste, op. cit., 
on can. 1200, § 2, 20, scholion. 22 Can. 1200, § 4.

23 Can. 1201, §§ 1-4.
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perchance buried near the altar must not be closer to the altar 
than the distance of one meter [39.37 inches]; otherwise it is not 
permitted to celebrate Mass on the altar until the corpse has been 
removed.24

The specified distance must be observed in every direction from 
the external surface of the entire altar, inclusive of table and sup
port. The specified distance need not be observed if a stone parti
tion extending from floor to ceiling intervenes between the altar 
and the place of the burial.25

Can. 1202, §§ 1, 2.
25 Cf. S. R. C., dccr. July 27, 1878, ad II (Decreta Authentica, no. 3460); deer. 

July 18, 1902, ad V (Decreta Authentica, no. 4100).



Ecclesiastical Burial

Canons 1203—1242

Division. A short introduction dealing with the nature of ec
clesiastical burial (can. 1203—4) opens this title, which is sub
sequently divided into three chapters, treating successively of 
cemeteries (can. 1205-14), the funeral service and interment (can. 
1215-38), and the concession or the denial of Christian burial 
(can. 1239-42).

INTRODUCTION

Canons 1203—1204

<J* 1203-1204. The nature of the obligation. 1. The bodies of the 
^faithful must be buried and their cremation is wholly condemned

(reprobata).1 It has been the constant practice of the Church from 
the very beginning to bury the bodies of the dead out of respect 
to bodies that were the temples of the Holy Ghost and with the 
intent to give expression to the twofold significance of death, i.e., 
the cessation of temporal life and the beginning of existence be
yond the grave, a concept which St. Paul seems to have had in 
mind as he repeated the clause “corpus seminatur” (“the body is 
planted as a seed”).2 It is even more clearly expressed by other 
early Christian writers.3 The same doctrine was preached to the

1 Can. 1203, § 1. 2 I Cor. 15:36.
8 Cf. Minucius Felix, Octavius, c.XI (MPL, III, 266-71); Tertullian, De anima, 

c.51 (MPL, II, 756-58)« 
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barbarians on their invasion of the Roman Empire, and the ob
servance of it was demanded of them, in spite of the previous 
contrary custom which had prevailed among them.

This doctrine also explains the Church’s persistent condemna
tion of cremation. An example of this opposition is found in the 
action of Boniface VIII (1294-1303) in condemning as abomina
ble and horrifying the abuse introduced in some places of sepa
rating the flesh from the bones of the bodies of the deceased.4 
When, therefore, in the nineteenth century, the enemies of the 
Church made strenuous efforts to revive the practice of crema
tion and to give it a character eminently antireligious, the Hnly 
See vigorously asserted its opposition and repeatedly condemned 
the practice.5

This condemnation does not imply that cremation as such is 
contrary to the natural law or to the divine positive law, but it 
^prohibits the practice as one propagated by the enemies of the 
Church as a means of gradually paving the way to materialism by 
“removing from the people’s mind the thought of the dead and 
the hope of the resurrection of the body.’’ c Moreover, it is the 
ordinary practice of cremation that is forbidden. For serious 
reasons, especially such as involve the public welfare, the Church 
allows cremation in particular cases. On the other hand, the 
Church condemns those who request the cremation of their 
bodies; th is condemnation does not affect, however, those whose 
bodies are cremated at the instance of other persons.

3. If anyone shall have in any manner whatever ordered that 
his body be cremated, it is unlawful to carry out this command; 
and if it was attached to a contract, a will, or any other act, it shall 
be considered as not attached.7

* Cf. c. i, de sepulturis, III, 6, in Extravag. com.
5 Cf. S. C. S. OIL, decr. May 19, 1886 (Denzinger-Bannwart-Umberg, Enchiridion, 

no. 1863; Fontes, no. 1100); decr. Dec. 15, 1886 (Denzinger-Bannwart-Umberg, 
ibid., no. 1864; Fontes, no. 1103); decr. July 27, 1892 (Fontes, no. 1158). Cf. 
also S. C. S. Off., instr. June 19, 1926 (AAS, XVIII, 282 f.; Bouscaren, op. cit., I, 
564-66, where the translation of it may be found).

0 S. C. S. Off., instr. June 19, 1926, loc. cit. 7 Can. 1203, § 2.
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Should it be publicly known that, though the deceased did not 
request cremation, cremation of his body is contemplated by his 
survivors, scandal must be prevented in granting the rites and 
the suffrages of the Church. A timely declaration by the pastor 
or other competent ecclesiastical authority is in order. Even in 
this case, the priest is absolutely forbidden to accompany the body 
to the place where cremation will occur.

'r Amputated limbs of Catholics may be cremated at the order 
of a physician; otherwise they are required to be buried in con
secrated ground. If serious difficulties interfere with this pro
cedure, they may be buried elsewhere. The amputated limbs of 
non-Catholics may be buried anywhere or even cremated.8

1204. Ecclesiastical burial consists of the three following ele- 
^ments: (1) the transfer of the body to the church: (2) the celebra-
* tion of the funeral services while the body is present in the
* church; and (3) the interment of the body in a place lawfully set
* apart for the burial of the faithful.  Three distinct rights corre

spond to these three acts, and the respective rights may be dis
tributed among several churches.

9

chapter 1

Cemeteries

Canons 1205-1214 'U „

Division. This chapter first requires as a rule the burial of the 
faithful in blessed cemeteries, holding as an exception their 
burial in a church (can. 1205). It then treats of the right of the 
Church to own cemeteries (can. 1206); of interdict placed on 
cemeteries and of their violation and reconciliation (can. 1207); 
of parish cemeteries and of cemeteries belonging to religious in
stitutes and to other particular groups (can. 1208); of cemetery

8 S. C. S. Off., deer. Aug. 3, 1897 (Coll. S. C. P. F., no. 1975). • Can. 1204.
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lots and of the place of the burial of priests and clerics (can. 1209); 
of the upkeep of cemeteries (can. 1210 f.); of the section that is 
to remain unblessed for burials that are not ecclesiastical (can. 
1212); of the period to be interposed between death and burial 
(can. 1213); and of exhumation (can. 1214).

1205. Requisite burial in blessed cemeteries. 1. The bodies 
of the faithful must be buried in a cemetery which, in accordance 
with the rite prescribed in the liturgical books, has been blessed,/  
with either a solemn or a simple blessing, by those mentioned in' 
canons 1155 and 1156,  i.e., by the local bishop in the case of a 
solemn blessing or, in the case of a simple blessing, by the latter 
or by a priest delegated by him or, if the cemetery belongs to a 
clerical exempt institute, by the major superior or by a priest 
delegated by the latter.

5

1

1 Can. 1205, § 1. Cf. our commentary on can. 1239, as to burial in non-Catholic 
cemeteries. A cemetery (Latin, coemeterium; Greek, koimetdrion) is a sacred place 
for the burial of the bodies of deceased Christians entitled to Christian burial.

2 Can. 1205, § 2. *
3 S. C. C., resol. SS. Conceptionis de Chile, Dec. 10, 1927 (AAS, XX [1928], 261 

Bouscaren, op. cit., I, 566-68).

2. It is forbidden to bury bodies in churches, except the bodies 
of residential bishops, of abbots nullius, of prelates nullius, for 
these may be buried in their own churches, and except the bodies 
of the Roman Pontiff, of royal persons [i.e., the supreme rulers 
of a country, their children, and the heir apparent], and of cardi
nals.2

a) The word “bodies,” applied to cadavera which the law re
quires to be buried in blessed cemeteries and which in certain ex
ceptional cases it permits to be buried in churches, is understood 
to include the “remains” of the deceased person, whether they 
constitute the whole body or only the remaining dust, ashes, or 
bones.

The word “churches” includes even semipublic oratories as 
places in which burial shall ordinarily not take place,3 as well as
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a crypt or subterranean church if it is destined for divine wor
ship.4

b) Tablets bearing the names of deceased persons shall not be 
set up in churches or crypts if the persons whose names appear on 
such tablets have not been buried or cannot be buried there be
cause of the prohibition of canon 1205, § 2/

c) Bodies may not be buried beneath an altar or within the dis
tance of a meter (39.37 inches) from an altar.0

d) Only the Roman Pontiff has the right to have his grave 
above the floor of the church; the graves of all others must be 
either under the floor, or the top of the graves must be flush with 
the floor. The marker, however, may be above the floor.

1206. The right to own cemeteries. 1. The Catholic Church 
has the right to possess its own cemeteries.7

2. Where this right of the Church is violated and there is no 
hope of changing conditions, local ordinaries shall see to it that 
the civil cemeteries are blessed if the majority of the persons who 
are buried there are Catholics or at least that Catholics may have 
in those cemeteries a special section for their own exclusive use 
and that this section be blessed.

3. Should they fail to obtain even that much, then single graves 
shall be blessed, with the formula contained in the approved 
liturgical books, in each particular case of burial.8

The right of the Church is not, as a rule, violated in the United 
States,0 but it is regarded as a right of the subordinate moral per
sons within the Church.

*Cf. Code Commission, Oct. 16, 1919, XIV (AAS, XI, 478; Bouscaren, op. cit., 
I, 566).

8 S. R. C., deer. Oct. 20, 1922 (AAS, XIV, 556; Bouscaren, op. cit., I, 706).
8 Cf. our commentary on can. 1202, § 2.
7 Can. 1206, § 1. This corollary flows from the right of the Church as a per

fect society to own and control whatever temporal property it needs for the at
tainment of its supernatural end. Cf. Vermeersch-Creusen, op. cit., II, no. 515.

8 Can. 1206, §§ 2, 3. The blessing for a single grave is found in the Roman Ritual, 
tit. VI, c.3, Exsequiarum ordo, no. 12.

9 Cf. Augustine, op. cit., VI, on can. 1206, § 3; Beste, op. cit., on can. 1206, § 1. 
But the use of cemeteries is subject to the control of the public health authorities,
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1207. Interdict, violation, reconciliation. The rules of the. 

canons concerning the interdict, the violation, and the reconcilia
tion of churches shall be also applied to cemeteries,  provided, 
of course, that they have been blessed with either the solemn or 
the simple constitutive blessing, to the exclusion of graves that 
have been individually blessed.

*10

11
1208. Cemeteries belonging to parishes, religious institutes,

and the right of eminent domain extends even to real property used for cemetery 
purposes.

10 Can. 1207. As to the violation and the reconciliation of churches, cf. can. 
1172-77; as to interdict, cf. can. 2271, 2272; as to penalties affecting those who 
violate a cemetery, cf. can. 2328 f.

11 This should be emphasized in regard to the effect of the act specified in can. 
1172, § 1. 1°» i-c., the burial of an infidel or, after declaratory or condemnatory 
sentence, of an excommunicated person. Such a burial does not cause the viola
tion of a cemetery for which provision is made in can. 1206, § 2.

12 Can. 1206, §§ 1-3.
13 Cf. Vermeersch-Creusen, op. cit., II, no. 518; Coronata, op. cit., II, no. 793.
i< Cf. Coronata, loc. cit.

and particular groups. 1. All parishes shall have their nwn ceme
teries, unless the local ordinary has lawfully assigned a common
cemetery to several parishes.

2. Exempt religious are authorized to have their own cemetery, 
distinct from the common cemetery of the faithful.

3. Permission to have a special burial place outside the com
mon cemetery and blessed like a cemetery may also be granted 
by the local ordinary to other moral persons or private families.12

The requirement that parishes shall have their own cemetery 
affects also quasi-parishes and all territorial subdivisions, e.g., mis
sions and independent stations, to which there has been assigned 
a priest acting in his own name in looking after the spiritual in
terests of the faithful residing there.13 But the permission of the 
local ordinary is always needed by a parish in opening a ceme
tery.14

1209. The designation of particular places for ecclesiastical 
burial. 1. Cemetery lots. In parochial cemeteries, with the writ
ten consent of the local ordinary or his delegate, and in cerne-
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^teries belonging to other moral persons, with the written consent 
' of the superior, the faithful may build [or secure] a particular 

, sepulcher [or burial place] for themselves or their families; and, 
z with the consent of the ordinary or the superior, they may transfer 

this to others.15
r 2. The burial place for priests and clerics. The burial places 

of priests and clerics shall, if possible, be distinct from the burial 
places of the laity and shall be located in a more prominent parr 
of the cemetery. Moreover, if it can be conveniently done, onei 
place should be set apart for priests and another for ministers! 
of rank below the priesthood.16

3. The burial place for infants. Further, as far as it can be con
veniently arranged, the bodies of infants should have special 
graves and plots separated from those of adults.17

1210-1211. The upkeep of cemeteries. Every cemetery shall 
be properly enclosed on all sides and carefully guarded.18

1211. Local ordinaries, pastors, and superiors responsible for 
cemeteries shall see to it that there shall be no conflict whatever 
with Catholic faith and piety in epitaphs, eulogistic inscriptions, 
or ornamentation of monuments. *10

1212. The non-blessed section. Besides the blessed cemetery, 
there shall be, if it can be had, another place, likewise enclosed 
and guarded, for the burial of those to whom ecclesiastical burial 
is denied.20

10 Can. 1209, § 1. The transfer to others does not involve simony unless the 
seller demands a higher price in consideration of the blessing.

Cf. II Plen. Council of Baltimore, Ada, no. 393.
ia Can. 1209, § 2. 17 Can. 1209, § 3. 18 Can. 1210.
10 Can. 1211. M Can. 1212.
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If possible, this section should be outside the enclosure of the 
blessed cemetery; but if that cannot be conveniently arranged, 
even a non-blessed section within the same enclosure seems not 
to be prohibited.

1213. The interval between death and burial. No body shall 
be buried, particularly in the case of sudden death, until an inter-
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val of time has elapsed sufficient to dispel any doubt about real 
death.21

This norm states an obligation of the natural law itself. More
over, provisions of the secular law regulating this matter shall be 
observed, as well as particular ecclesiastical legislation and pre
ceptive regulations laid down by competent ecclesiastical au
thority.

1214. Exhumation. 1. No body buried permanently any
where with the observance of the ecclesiastical rites may be ex
humed unless the ordinary gives consent.

2. The ordinary shall never give consent if the corpse cannot 
with certainty be distinguished from the other bodies.22

If burial was provisory, e.g., in the case of soldiers, or performed 
without the observance of the ecclesiastical rites, the ordinary’s 
consent is not needed. But the ordinary needs only a justifying 
reason to give his consent. Moreover, it is the consent of the 
major superior of a clerical exempt institute that must be ob
tained in the case of a cemetery belonging to his institute.23 The 
permission of the civil authorities must also be obtained, where 
that is required by the secular law, as it commonly is required 
throughout the United States.

CHAPTER 11

Transfer of the Body to the Church, Funeral Service 
in the Church, and Interment

Canons 1215-1238

Division. This chapter first affirms that ecclesiastical burial 
services are imposed on the faithful as a matter of obligation 
(can. 1215). Subsequently it provides laws governing the place 
or the church in which the funeral is required to be held (can.

21Can. 1213. 32 Can. 1214, §§ i. 2.
23 Cf. Coronata, op. cit., II, no. 796.
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1216-29), the funeral service itself and the officiating minister 
(can. 1230-33), funeral fees (can. 1234-37), and funeral records 
(can. 1238).

1215. The obligation of the funeral service. Unless a serious 
reason prevents it, the bodies of the faithful, before interment, 
must be brought from the place where they rest to a church, where 
the funeral service, that is. the entire series of prayers and cere
monies prescribed for this act by the approved liturgical books. 
^hall be held.1

1 Can. 1215. Cf. II Plen. Council of Baltimore, Acta, no. 394.
2Cf. Vermeersch-Creusen, op. cit., II, no. 526; Ayrinhac, op. cit., p. 69; Beste,

op. cit., on can. 1215.
8 Can. 1216, § 1. The existence of an ancestral vault in a church does not operate 

as a choice of that church for burial. Cf. Code Commission, Jan. 4, 1946, II; The 
Jurist, VII (1947)» 98. 4 Cf. Coronata, op. cit., II, no. 799.
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The obligation thus imposed is a grave one: consequently only 
a proportionately serious reason provides sufficient ground for 
failure to fulfill it, i.e., to omit the ceremonies and prayers con
nected with the transfer of the body to the church, the prayers 
over the body in the church, and those accompanying the trans
fer of the body to the cemetery and its interment there. On the 
other hand, a reasonable cause suffices for the omission of the 
office of the dead and the funeral Mass.2 *

1216-1217. The proper church for the funeral services.
1. Under the common law the church to which the body must be_ 
transferred for the funeral service is the church of the parish to 
which the deceased belonged ^unless the latter shall have made a 
lawful choice of another church.^>

The church thus designated is meant to include the church 
servingany territorial subdivision, e.g., missions and independent 
stations, to which there has been assigned a priest acting in his 
own name in looking after the spiritual interests of the faithful 
residing there.4 *

The parish to which one belongs is determined in accordance 
with the norms of canons 94 and 216. The burden of proof rests 
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on him who challenges the right of the church of the parish of the 
deceased to the performance of the funeral service.

2. If the deceased belonged to several parishes [by reason of 
a plurality of domiciles or of quasi-domiciles], the church enjoy
ing the right to the funeral service is the church of the parish in 
the territory of which the deceased expired?

1217. In doubt as to the right of a church other than the par
ish church to which the deceased belonged, the right of the latter 
must always prevail? whether the doubt be a doubt of law, e.g., 
if it is doubted whether the deceased belonged to the parish or 
whether he chose a church other than his parish church for the 
funeral service, or a doubt of fact, e.g., if the place at which death 
occurred is uncertain.   67**

1218. The case of death outside one’s parish. 1. Even if death 
has occurred outside a person’s own parish, the body must be 
transferred for the funeral service to the church of that parish I 
to which he belonged which is the nearer, if this can be con
veniently clone on foot; otherwise, to the church of the parish in 
which death occurred?

6 Can. 1216, § 2. «Can. 1217.
7 Cf. Augustine, o[>. cit., VI, on can. 1217.
’Can. 1218, § 1. 0 Cf. can. 1230, §2.
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When the body is transferred to the church of the nearer of the 
parishes to which the deceased belonged, the pastor of the latter is 
authorized to conduct the body from the place in which it rests, 
wearing the stole and accompanied by the cross even while 
traversing the territory belonging to another pastor, provided he 
notifies the latter in advance of his action?

The difficulty of transferring the body by a foot journey is 
measured on the basis of the location of the church, not of the 
nearest parish boundary.

2. It rests with the ordinary to designate for his territory, with 
due regard to its particular conditions, what distance and what 
other circumstances shall be considered as sufficient to render
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difficult the transportation of the body to the church of the 
funeral or to the place of burial; if the parishes belong to different 
dioceses, the controlling designation is that made by the ordinary 
of the diocese in which the person died.10

even when his death occurs in Rome.16
2. The funeral of bishobs and prelates. At the death of a resi

dential bishop even if he was a cardinal, of an abbot nullius or 
a prelate nullius, the body must be brought for the funeral to 
the cathedral, the abbatial or the prelatial church, if this can be 
done conveniently; otherwise to the principal church of the city

10 Can. 1218, § 2. 11 Cf. Beste, op. cit., on can. 1218, § 2.
12 Can. 1218, § 3.
13 Cf. Coronata, op. cit., II, no. 799; Beste, op. cit., on can. 1218, § 3.
14 Can. 1219, § 1.
18 Cf. Vermeersch-Creusen, op. cit., II, no. 530; Coronata, op. cit., II, no. 800;

Beste, op. cit., on can. 1219, § 1.

In the absence of such designation, legitimate custom governs. 
The latter seems to be the only available criterion in the United 
States.11

3. Even though the transportation of the body to the church 
of the funeral or the place of burial is difficult, there can be no 
denial of the right of the family of the deceased, of his heirs, or 
of other interested persons to provide that the body be trans
ferred there, provided they bear the expenses involved.12

If the deceased belonged to more than one parish, the persons 
enjoying the right as just noted are entitled to decide to which of 
the churches the body shall be transferred, even though it is not 
the nearer, provided, of course, that transportation afoot to the 
latter church is difficult.13

1219. Funerals of cardinals, bishops, and prelates. The fu- 
neral of ajjardinal. If a cardinal [who is not a residential bishop] 
dies in Rome, his body is to be transferred for the funeral to the 
church which the Roman Pontiff shall have designated: if he 
dies outside the city of Rome, to the more important church_Qf 
the city or the place where death occurred, unless the cardinal 
shall have chosen another.   The choice of the cardinal governs14*
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or the place [in which the prelate died], unless in either rasp the 
latter shall have chosen another church.10

16 Can. 1219, § 2. 17 Cf. Can. 294, § 1.
1« Can. 1220. Another exception is that contemplated by can. 1218- cf Coronat, 

loc. cit. ’ ‘ ‘'
10 Can. 1221, § 1. Cf. can. 1230, §5, for the law governing the funerals of 

women religious. 1
481

The rule affecting the funeral of residential bishops extends 
also to the funeral of vicars apostolic and of prefects apostolic,16 17 
but not to the funeral of a titular bishop, to which the ordinarv 
rule must be applied.

1220. The funeral of the incumbent of a residential benefire
The bodies of clerics who possess a residential benefice [e.g.,ftk> 
canons and pastors] are to be transferred to the church of their 
benefice, unless they shall have chosen another church far their 
funeral.18

1221. The funeral law as applicable to religious institutes of y K 
men. i. Professed religious and novices shall, at their death, be 
transferred for their funeral to the church or the oratory of the 
house to which they belonged or at least to one belonging to their 
institute, unless a novice shall have chosen another church for his 
funeral. In all cases, however, the right of removing the body and
of accompanying it to the church of the funeral belongs to the 
religious superior.10

The norms of this whole canon affect all institutes of men reli
gious, whether the institute is one of solemn or simple vows, or 
even of temporary vows, whether it is clerical or lay, whether it is 
exempt or non-excmpt, whether it enjoys pontifical or only dio
cesan approval.

2. If a professed religious or a novice dies at a place so far dis
tant from the house to which he belonged that he cannot easily 
be brought to it or at least to a house of his institute, he shall have 
his funeral service in the church of the parish in which he died 
unless a novice shall have chosen another church for his funeral" 
or unless the superior, taking advantage of the right accorded
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him in canon 1218, § 3, desires to transfer the body to a church 
of the institute.20

20 Can. 1221, § 2. 21 Ibid., § 3.
22 Code Commission, July 20, 1929, IV (AAS, XXI, 573; Bouscaren, op. cit.,

1,572). 23 Can. 1222.
24 Vermeersch-Creusen, op. cit., II, no. 531. But Coronata declares: “Codex 

c.1222 loquitur de iis qui in seminario moriuntur; attamen idem affirmandum 
videtur de iis qui habitualiter ibi degunt et velut domicilium habent etsi eos extra 
seminarium mori contigerit.” Cf. Coronata, op. cit., II, no. 800, c.

.J82

3. What has been said in §§ 1, 2, in reference to novices ap
plies also to servants who are actually in the service of the reli
gious and who reside permanently within the premises of the 
religious house; but if they die outside the religious house they 
shall be buried in accordance with the norms set forth in canons 
1216—18.21

The funeral of postulants and scholastics is also governed in 
all cases by the norms of canons 1216-18.22

1222. Lodgers in religious houses. Unless there is evidence of 
a particular law or privilege, the funeral of deceased persons who 
resided in a religious house, even in a house of regulars, or in a 
college [a boarding school] as guests, students, or patients, or of 
those who died in a hospital is governed by the norms of canons 
1216-18. But in the case of those who die in a seminary, the rule 
of canon 1368 shall be observed.  According to the latter norm, 
therefore, seminarians, instructors, servants, sisters serving the 
seminary, and all others who habitually reside in the seminary, 
inclusive of guests whose stay was protracted over only a few 
days,  if they die in the seminary, are to be buried from the 
seminary chapel unless they shall have chosen another church for 
their funeral. Seminaries enjoy complete exemption from paro
chial jurisdiction, except in regard to marriage, and the functions 
of the office of pastor fall upon the rector of the seminary or his 
delegate.

23

24

1223. The right of choice. 1. It is permitted to all, unless 
they have been expressly restricted by law, to choose the church
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of their funeral and the cemetery in which they will be buried.25 

The right ofjchoice is not given to the parents or the survivors 
of the deceased person, and they do not enjoy it unless it is given 
them by delegation or by legitimate custom.20 But the deceased 
may choose the church of one parish and the cemetery of another 
for the respective ceremonies.

The persons on whom the law imposes its restrictions are 
enumerated in canon 1224.

2. A wife and also children who have attained the age of 
puberty [fourteen years of age in the case of boys, twelve years 
in the case of girls] are, in reference to this right absolutely free 
of the authority of a husband or of parents.27

1224. Restrictions of the right of choice. The following are 
forbidden to choose the church of their funeral or the cemetery 
of their burial:

i° children who have not attained the..age_o£ puberty: how
ever, in their stead, this choice can be made, even after their death, 
by their parents or their guardian;

20 professed religious, no matter what their rank or dignity, 
unless they are bishops,28 even titular bishops. The right is not 
denied cardinals, abbots nullius, or prelates nullius, even when 
they are professed religious, and probably not to vicars apostolic 
or prefects apostolic who are professed religious.29

1225—1226. Conditions requisite in making the choice. In 
order that the choice of a church for a funeral may be valid it is 
required that it should fall on a parish church, on a church of 
regulars but not one belonging to nuns 30 (except in the case of 
women who resided habitually within the enclosure of the mon
astery as servants, students, patients, or guests), on a church sub
ject to the right of patronage in the case of the patron, or on some

26 Can. 1223, § 1.
26 Cf. Vermeersch-Creusen, ibid., no. 532; Coronata, ibid., no. 801; Ayrinhac, 

op. cit., p. 74- 27 Can. 1223, § 2. 28 Can. 1224.
29 Cf. can. 215 (§ 2), 294 (§ 1), 1219 (§ 1); cf. Coronata, op. cit., II, no. 801, b.
30 Cf. can. 488. 7°.

483



can. 1226 THE SACRED CANONS

other church enjoying the right to hold funeral services.81 The 
churches named last in canon 1225 are such as have acquired this 
right by a special concession of the Holy See or of the local ordi
nary, by legitimate custom, or by a mutual agreement between 
the respective pastors.32

The scope of canon 1225 is restricted to the church of the 
funeral service and does not extend to the place of burial.

1226. 1. One may choose the church of the funeral or the 
cemetery of burial either, in person or through another to whom

;^/ WQne Vhall have given a legitimate commission: the fact that the 
choice was made or the commission given can be proved in any 
legitimate way,33 e.g., by a legal document, by two witnesses, or 
even by the testimony of a disinterested pastor.34

2. If the choice shall be made through another, the latter can 
execute his commission even after the death of him who gave it 
to him.35

1227. The preservation of the requisite liberty of choice. Re
ligious and secular clerics are strictly forbidden to induce the 
faithful to bind themselves by vow, oath, or promise under their 
word of honor or in any other way to choose the church of the 
former for their funeral or the cemetery of the former for their 
burial or to stand firmly by a choice previously made; any act 
made under such a forbidden inducement is invalid.30

1228. Approval of the choice by competent authority. 1. If 
burial has been chosen to take place in a cemetery other than the 
cemetery of the parish to which the deceased person belonged, 
the body shall be buried there, provided no objection is raised 
by the authorities in charge of the cemetery.

2. If burial has been chosen to take place in a cemetery of a reli
gious institute, in order that the body may be buried in it there 
is required, but there suffices, the consent of the religious supe-

31 Can. 1225.  Cf. Vermeersch-Creusen, op. cit., II, no. 534.82
33 Can. 1226, §1.
3< Cf. Augustine, op. cit., VI, on can. 1226; Vermeersch-Creusen, loc. cit.
®3 Can. 1226, §2. 88 Can. 1227. Nuns are affected by this prohibition.
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rior as determined by the constitutions of the respective insti
tute.37

1229. Burial in a family tomb. An ancestral or family tomb is 
that grave, plot, or vault in which the members of one’s family 
are buried. The three kinds of family tomb derive their distinc
tive characteristics from the respective groups of persons for whom 
they are intended to serve as a last resting place. They are the 
strictly family tomb (sepulchrum familiare) destined for the bur
ial of the members of a family and only for them: the hereditary 
tomb (sepulchrum haeredi tar ium) destined only for the heirs: 
and the mixed tomb (sepulchrum mixtum) destined for persons 
in both groups just mentioned.

1. If a person who has a family tomb in a cemetery dies with
out having chosen burial elsewhere, the body shall be buried 
.there, if it can be readily transported thither or if, in accordance 
with the concession of canon 1218, § 3, the family or the heirs are 
willing to defray the expenses involved.  Thus the family tomb 
is given preference over the cemetery of the parish but not over 
the place of burial chosen by the deceased.

38

2. A wife [if she has not chosen another place of burial] shall 
be buried in the tomb of her husband; and if she shall have had 
more than one husband, in the tomb of the husband to whom she 
was married hist.30

This norm is not applicable to the case of a wife legitimately 
and perpetually separated from her husband.40

3. If there arc several tombs belonging to the family or to the 
husband, the relatives or the heirs of the deceased shall select the 
one in which burial is to take place.41

1230. The minister of the funeral service. 1. The proper pas
tor of a deceased person has not only the right but also the duty,/ 
except in a case of serious need, to accompany in person or 
through another the body as it is carried from the house to his

87 Can. 1228, §§ 1, 2. 38 Can. 1229, § 1. 80 Ibid., § 2.
40 Cf. Vermeersch-Creusen, Epitome, II, no. 535. 41 Can. 1229, § 3.
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parochial church and to conduct the funeral services there, but 
the provision of canon 1216, § 2, is also affirmed 42 in regard to the 
determination of which of several pastors is entitled to this right 
with its concomitant duty.

American canonists justify the custom prevalent in the United 
States of omitting the act of accompanying the body from the 
house to the church, for which is substituted the act of meeting 
the body at the door of the church and accompanying it up the 
aisle to the front of the church. In addition to the reason based 
on the great distances involved, the main reason alleged in justi
fication is the fact that undesirable consequences might result 
from the conducting of a funeral procession through the streets 
of cities or towns in which a majority of the inhabitants are non
Catholics.43

2. If the deceased died in another parish and the body can be 
conveniently conveyed to the church of his own parish, it is the 
right and the duty of the proper pastor, after notifying the pastor 
of the place, to meet the body, to accompany it to his church, and 
to perform the funeral services there.  If there is difficulty in 
carrying the body afoot to the church of the parish to which the 
deceased belonged, the minister of the funeral services is the 
pastor of the parish in which death occurred.

44

45
3. If the church of the funeral belongs to regulars or otherwise 

enjoys exemption from parochial jurisdiction, under the cross of 
the church in which the funeral is to occur the pastor meets the 
body and accompanies it from the house to the church; but the 
funeral services are conducted by the rector of the church.  11 
is supposed in this regulation, as well as that in the next para
graph, that the deceased has by his own choice designated the 
respective church as that in which his funeral should take place.

40

4. If, however, the church of the funeral is not exempt from
42 Can. 1230, § 1.
43 Cf. Augustine, of). cit., VI, on can. 1230, § 1; Ayrinhac, op. cit., p. 79; Beste,

op. cit., on can. 1230, § 1. 44 Can. 1230, § 2.
45 Cf. our commentary on can. 1218, § 1. 40 Can. 1230, § 3.
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parochial jurisdiction, except in the case of a particular privilege, 
the conducting of the funeral services does not belong to the rec
tor of the church but to the pastor of the territory in which the 
church is located, provided that the deceased is his parishioner 47 
by reason of domicile or quasi-domicile; if the deceased is not his 
parishioner the minister of the funeral services is the rector of the 
church.

V. Nuns, sisters, and novices who died in a religious house shall 
b/\arried to the entrance of the cloister by other religious; 
thence, in the case of religious exempt from parochial jurisdic
tion, the chaplain shall accompany the body to the church or the 
oratory of the religious house and conduct the funeral services 
there; in the case of other [women] religious [i.e., of those who are 
subject to parochial authority] the provision of § 1 prevails [i.e., 
the pastor shall accompany the body to the oratory of the reli
gious house and there conduct the funeral services]; as to women 
religious who die outside the [religious] house, the general pro
visions of the canons shall be observed,48 i.e., if without difficulty 
the body can be carried afoot to the religious house or if the supe
rior wishes it to be transported thither at the expense of the 
institute, the proper chaplain or the proper pastor, respectively, 
shall conduct the funeral services; but if this transportation does 
not occur, the funeral services will be conducted by the pastor of 
the.placc in which the religious died.40

*6. If a cardinal or a bishop dies outside the city of Rome in an 
episcopal city, the provision of canon 397, 30, shall be observed,50
i.e.,  the right and duty of conducting the funeral services belongs 
to the dignitaries and the canons of the cathedral church in the 
order of their rank.

This rule applies also to the funerals of abbots nullius and of 
prelates nullius. Titular bishops are buried in accordance with

47 Ibid., § 4. 48 Can. 1230, § 5.
40 Cf. Vermeersch-Creusen, op. cit., II, no. 537; Coronata, op. cit., II, no. 805; 

Beste, op. cit., on can. 1230, § 5. Cf. also Prumnier, op. cit., q.379.
Can. 1230, § 6.
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the provisions of the common law; even in the case in which they 
have a family vault or in which they have chosen a church for their 
funeral, their bodies are accompanied to the church by the proper 
pastor.61

If a residential bishop dies outside an episcopal city and if the 
body is not transported to the cathedral church, the funeral serv
ices are conducted by the pastor of the principal church in the 
place in which he died.

7. If a body is sent to a pla<xj in which the deceased belonged 
to no parish and in which there is no church which he had legiti
mately selected for his funeral, the right to receive the body and 
to conduct the funeral services, if any are to be performed, be
longs to the cathedral church of that place or, if there is no such 
church, to the church of the parish in which the cemetery is 
located, unless local custom or diocesan statutes provide other
wise.62

1231-1233. Burial. 1. After the funeral services have been 
conducted in church, the body of the deceased is to be buried, ac
cording to the norms of the liturgical books, in the cemetery _of 
that same church, except in the cases mentioned in canons 1228 
and 1229,53 i.e., except in the case (1) in which the competent 
superior of the cemetery raises a reasonable objection; (2) in 
which the deceased has chosen for his burial a cemetery that does, 
not belong to the church chosen for the funeral services; (3) in 
which the deceased is to be buried in a family plot outside the 
parish cemetery.

2. The priest who performed the funeral services in church has 
not only the right but also the duty, except in a case of serious 
need, either in person or through another priest to accompany 
the body to the cemetery.64

An exception to this norm is immediately set forth in the fol
lowing canon.

01 Cf. Coronata, loc. cit.
83 Can. 1231, § 1.

82 Can. 1230, §7.
84 Can. 1231, § 2. 
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This right prevails over any right of a chaplain of the cemetery 
unless legitimate custom or particular agreements accord the right 
to the latter; but this cannot be done by the ordinary unless he is 
specifically authorized to do so by an indult of the Sacred Congre
gation of the Council.55

1232. 1. The priest who accompanies the body to the church 
for the funeral or to the place of burial may pass freely, even with 
stole and raised cross, through the territory of another parish or 
diocese, even without the consent of the pastor or the ordinary.

2. If the body is to be buried in a cemetery to which it cannot 
be conveniently carried, the pastor or the rector of the church in 
which the funeral services were conducted cannot claim the 
right to accompany the body outside the boundaries of the city or 
the locality.50

Since the priest is denied a right to accompany the body out
side the specified limits, he has no obligation to do so; but he may 
do so if the family does not object and a fortiori if the family 
offers to pay the expenses involved.57 However, it seems that ordi
narily it is more convenient for the family to request the ministry 
of the pastor of the place in which the burial is to take place.68

1233. 1. Without a serious justifying reason approved by the 
ordinary, a pastor cannot exclude secular clerics, religious clerics. 
or pious sodalities whom the family or the heirs may desire to 
invite to accompany the body to the church of the funeral and 
to the burial and to assist at the funeral services: however, the 
clergy attached to the service of the church must be invited by 1 
the family or the heirs in preference to all others,  a preference 
that extends, even as against the regular clergy, to canons, assist
ants (vicarii cooperatores), chaplains, and other priests designated"" 
by the bishop to participate in the divine services of that church.

50

60
06 Cf. Augustine, op, cit., VI, on can. 1231, § 2; Beste, op. cit., on can. 1231, § 2.
80 Can. 1232, §§ 1, 2. 07 Cf. Ayrinhac, op. cit., p. 82.
68 Vermeersch-Creusen, op. cit., II, no. 538. 60 Can. 1233, § 1.
80 Contra Augustine, op. cit., VI, on can. 1233, § 1, and Coronata, op. cit., II, 

no. 808. Cf. also Vermeersch-Creusen, op. cit., II, no. 539.
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2. Societies or emblems manifestly inimical co the Catholic reli- 
gion shall never be admitted,01 and this excludes not only societies 
expressly condemned by the Church 02 but also those which by 
their nature or by the common belief of the people are antagonis
tic to the Catholic religion. The emblems that are excluded are 
not only those belonging to these societies but all which in any 
way, according to the ordinary view of Catholics, offend against 
the sacredness of the church or against the reverence due the 
liturgical ceremony. The admission of all other banners or em
blems, even though not blessed, is tolerated.03

3. They who accompany the body are subject to the directions 
of the pastor in regard to the order of the funeral, but without 
prejudice to the rights of precedence of any of the persons in
volved.04

4. Clerics shall not carry the body of a deceased lay person, no 
matter what may have been his rank or dignity,05 i.e., oii_tside_a_ 
case of need.

490

1234-1235. Funeral stipends. 1. Local ordinaries shall, for 
their respective territories, draw up a list of funeral fees or of
ferings, if such a list does not exist, after consultation with the 
cathedral chapter (or the board of diocesan consultors) and, if 
they deem it advisable, with the rural deans of the diocese and 
with the pastors of the episcopal city, paying due regard to par
ticular lawful customs and to all other circumstances involving 
personsand places; and in that list they shall define with modera
tion the rights of all concerned in the various cases that may oc
cur in such a way as to remove every occasion of quarreling or of 
scandal.

2. If in the schedule there are enumerated several classes of

Can. 1233, § 2. 62 Cf. can. 2335.
03 Cf. Ayrinhac, op. cit., pp. 82 f.; Beste. op. cit., on can. 1233, § 2; Coronata, 

loc. cit. Cf. S. R. C., instr. Dec. 15, 1922 (AAS, XVI, 171; Bouscaren, op. cit., I, 
581). Cf. our commentary on can. 684.

04 Can. 1233, § 3. As to precedence, cf. our commentary on can. 106, 491. 
os Can. 1233, §4.
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funeral services, interested persons are free to choose whatever 
class they prefer?0

The terms of such a list, compiled or approved by the local 
ordinary, are binding on even exempt religious in reference to 
funeral, burial, and anniversary services.07

1235. K 1* 1S strictly forbidden to anyone, on the occasion of 
a burial, of a funeral, or of anniversary services, to exact a fee 
greater than that listed in the diocesan schedule of funeral fees.08 
The obligation of observing this rule is a grave one. It does not 
forbid, however, the acceptance of a voluntary offering in excess 
of the scheduled fee.

2. Without any charge whatever the poor shall be accorded a 
proper funeral and burial with all the rites required by the 
liturgical lays and diocesan statutes.00

The parochial portion^ 1. Unless a particular law^ 
4>pdvicbe^UQerwise and except in the case in which the body can
not be conveniently carried to the parish of the deceased, when
ever the funeral of a parishioner does not take place in the church - 
of the parish to which he belonged, the parochial portion is due 
to the proper pastor of the deceased.

2. If a person belonged to several parishes to which his body j 
can be conveniently conveyed, and he is buried from a church in 
no one of them, the parochial portion is to be divided among the 
proper pastors concerned.70

The right to the parochial portion exists even when the funeral 
or the burial occurs lawfully outside the church or churches of the 
parish or parishes to which the deceased belonged, e.g., when the 
deceased was buried in an ancestral tomb or when he chose for 
his funeral a church that was not the church of the parish to which 
he belonged.71

With the two exceptions stated in canon 1236, § 1, this right
00 Can. 1234, §§ 1, 2. Cf. Ill Plen. Council of Baltimore, Acta, no. 294.
07 Code Commission, Mar. 6, 1927, II (AAS, XIX, 161; Bouscaren, op. cit., 

I, 582). 08 Can. 1235, § 1. 00 Can. 1235, § 2.
70 Can. 1236,5g 1, 2. 71 Cf. can. 1216-22; 1230, 5§ l> 2, 5~7-
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accrues also even to the rector of a church, e.g., to a religious supe
rior, the rector of a seminary, or the chaplain of a religious house, 
if his right to conduct the funeral services was equivalent to that 
of a pastor in regard to the funeral of a parishioner.

The rector of the church in which the funeral occurred is the 
one who is bound by the obligation of paying the parochial por-

1 • The parochial portion must be assessed against all the 
fees/but only against them, which the diocesan schedule has 
established for the funeral and the burial.

2. If for any reason the first solemn service is not held at once 
[i.e., on the day of the funeral], and if it is performed within a 
month from the date of interment, the parochial portion must be 
assessed against also the respective fees of this solemn service, 
even though on the day of the burial certain minor functions were 
performed.

3. The amount of the parochial portion shall be fixed by the 
diocesan schedule; and if the parochial church and the church in 
which the funeral services were conducted belong to different 
dioceses, the amount of the parochial portion is controlled by the 
figure specified in the schedule of the diocese to which the church 
of the funeral belongs.72

1238. Funeral records. After the interment the minister shall 
[enter into the funeral register the name and the age of the de- 
/ ceased, the name of his parents or of his spouse, the date of death, 
I the sacraments he received, and the priest who administered them, 
( and the date and place of the interment.73

72Can. 1237, §§ 1-3* “Apud nos” says Beste, “quantum scimus, consuetudine 
contraria, portio canonica non solvitur et cum haec consuetudo ad pacificum 
convictum non parum conferat, optandum ut retineatur” Introductio in Codi
cem, on can. 1237, § 3-

73 Can. 1238. The form in which this entry should be made is found in the 
Roman Ritual, tit. XII, c. 1, De libris habendis apud parochos; c.5. Forma 
describendi defunctos.
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CHAPTER in

Persons Worthy and Persons Unworthy 
of Ecclesiastical Burial

Canons 1239-1242

Division. The first canon of this chapter (can. 1239) specifies 
the principle determining the classes of persons entitled to Chris
tian burial; canon 1240 then enumerates the types of baptized 
persons to whom Christian burial is denied; canon 1241 specifies 
the implications of the denial of Christian burial; and canon 1242 
provides for the exhumation of deceased excommunicated per
sons whom the faithful were required during their lives to avoid 
(excommunicati vitandi).

1239. The general principle determining worthiness. 1. 
Those who have died baptism>cannot)be admitted to \
Christian burial.1 The exclusion'Trom Christian burial deprives 1 
the deceased of all the sacred rites that are publicly performed in 
the course of a funeral of the faithful inclusive of interment in 
a sacred place. The exclusion of the unbaptized extends to the 
deceased unbaptized children of Catholic parents.

2. Catechumens who, through no fault of their own, die with
out baptism, are to be treated as baptized.  The reason for this 
rule is that they are justly supposed to have met death united to 
Christ through baptism of desire.

2

3. All baptized persons have a right to Christian burial unless 
expressly deprived of it by law.3

A law which deprives anyone of a right is subject to strict inter
pretation.4

The.I Plenary Council of Baltimore (1852) denied Christian' 
burial to the bodies of Catholics if the latter were to be buried in

iCan. 1239, § 1. C
2 lbid.t § 2. Cf. II Plen. Council of Baltimore, Acta, no. 390. ,, 4
3 Ibid., § 3. 4 Cf. our commentary on can. 19.
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non-Catholic cemeteries in places in which there were Catholic 
cemeteries.5 * The rigor of this provision was relaxed by the II 
Plenary Council (1866), which permitted converts who had a lot 
in a non-Catholic cemetery, if their survivors were non-Catholics, 
to be buried in that lot and to receive private or public rites of 
burial in the discretion of the pastor. If the survivors were 
Catholics the leniency was not so great. In that case, if the lot 
was already the repository of buried relatives and if it had been 
bought either in good faith or prior to the I Plenary Council’s 
decree, the pastor could decide whether or not he would recite 
the appropriate prayers in the house; to conduct services in the 
church he needed the permission of the local ordinary.0 The III 
Plenary Council clarified the terms of the latter concession by 
making it applicable not only to converts but also to all Catholics 
who had acquired a lot in a non-Catholic cemetery either before 
the decree of the I Plenary Council or in good faith. Moreover, 
it seemed to make unnecessary the recourse to the ordinary for 
services in church. However, it authorized the local ordinary to 
forbid all services when burial was to take place in a non-Catholic 
cemetery.7

5 Cf. II Plen. Council of Baltimore. Acta, no. 391.
• Ibid., no. 392. Cf. also no. 218. 7 Ibid., nos. 317 f.
8tReste (op. cit., on can. 1206, § 3) holds that the concessions of the II and III 

Plenary Councils are still valid in view of the degree in which can. 1206 caters tn 
local contingencies. However, can. 1206 seems lenient only to the extent of the in
fringement of the Church's rights of burial by the civil power, y

a... . .. 494

-> These concessions seem to be abrogated by canon 1205, § 1, 
which requires burial in a cemetery blessed with either the solemn 
or the simple blessing of the Ritual,

11 cannot be alleged that a contrary centenary custom exists in 
the United States, since the date of the origin of such a custom 
could not be earlier than the decree of the 1 Plenary Council 
(1852). Moreover, though the decrees of the Councils were ap
proved by the Holy See, this did not constitute them indults which 
would retain their force in virtue of canon 4?
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Moreover, the Holy Office in 1 036 issued a private response to 
the question: “Whether it is allowed to bury in a non-Catholic 
cemetery, with Catholic rites and with a Catholic minister, the * 
body of a Catholic person who, either through affection toward 
non-Catholic parents, relatives, or friends, or through some other 
good motive, asks that it be done?” The reply was: “That the bur
ial of a Catholic in a non-Catholic cemetery is not allowed, espe- 
cially when a Catholic priest assists and the rites of ecclesiastical 
burial are held. And the mind of the Sacred Congregation is that 
the faithful should be duly instructed on the doctrine and the 
discipline of the Church in this matter.” 0

In the case of a doubt regarding the fact of the administration 
of baptism or regarding the validity of the sacrament conferred, 
Christian burial is not to be denied.10

1240. Baptized persons excluded from Christian burial. 1. Q 
Unless before death they shall have manifested some sign of re
pentance, the following are deprived of Christian burial:

1 ° tNotorious apostate^from the Christian faith or persons 'who 
are notoriously adherents of a heretical or a schismatical sect or of 
the Masonic order or of other societies of the same kind.11 Both 
the total defection from the Catholic faith and adherence to the 
societies or sects just mentioned must be notorious by cither 
notoriety of lav^ or notoriety oTfact to result in the denial of 
£hristian,|nirial.

20 Persons under excommunication^or interdict following a 
condemnatory or a declaratory sentence.

30 Those who, with full deliberation, have committed .sui
cide.12 In order to result in the denial of Christian burial the fact 
that the deceased committed suicide must be certain, as well as 
the fact that he was fully responsible for his action and manifested 
before death no sign of repentance. If there exists a reasonable

®Cf. Bouscaren, op. cit., II, 348.
10 Cf. Vennccrsch-Creusen, op. cit., II, no. 547.
11 Can. 1240, § 1, i°. Cf. our commentary on can. 684; cf. can. 2335.
12 Can. 1240, § 1, 20, 30.
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doubt as to full deliberation on the part of the suicide, the authors 
allow at least a private funeral.13

40 Those who died in a(@uej or from a wound received in a 
duel.

50 Those who ordered theQgrematfop of their own body.14 This 
cause operates even if the order was not put into effect, provided 
it was not retracted by the person who gave it, but it does not 
operate, even if carried into effect by survivors, if the person him
self gave even implicit evidence that he had retracted it, e.g. 
through sacramental confession. In this case, however, scandal 
must be prevented, and there must be no religious accompanying 
of the body to the place of cremation.16

6° Other public and manifest sinners.16 such as persons living 
in public concubinage or in a merely civil marriage, prostitutes 
who are publicly known as such, persons who die in the act of com- 

^Lmitting a crime or a mortal sin, public blasphemers, those who 
nave over a protracted period neglected compliance with the 

; obligation of the Easter duty, and those who have manifestly 
lived in a habitual state of mortal sin.17

C 2. If a doubt should arise in regard to the application of the law 
' in any of the cases mentioned, the ordinary shall be consulted, 

time permitting; if the doubt persists, the body of the deceased 
x shall be given Christian burial, in such a way, however, as to 
jSprevent scandal,18 e.g., by divulging the fact that the deceased 
i showed signs of repentance or that the suicide committed his 
* crime in a moment of mental aberration.10
t 1241. Consequences of the denial of Christian burial. A per

son deprived of Christian burial shall also be denied any funeral

i’ Cf. Vermeersch-Creusen, op. cit., II, no. 549; Coronata, op. cit., II, no. 816; 
Ayrinhac, op. cit., p. 88. 14 Can. 1240, § 1, 40, 5*.

16 Cf. Coronata, loc. cit. 1® Can. 1240, § 1, 6°.
17 Cf. Coronata, loc. cit.; Beste, Introductio in Codicem, on can. 1240, § 1, 6°.

Cf. also Ayrinhac, ibid., p. 89. 18 Can. 1240, § 2.
19 Cf. Augustine, Commentary, VI, on can. 1240.
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Mass, even an anniversary Mass, as well as all other public funeral 
services.20

Priests may say Mass privately for him and the faithful may 
pray for him.

12V2. Exhumation of the body of an excommunicate whom 
the faithful were required to avoid. If it is possible to do so with
out serious difficulty, the body of an excommunicated person 
whom the faithful were required to avoid (vitandus), if it has 
been buried in a sacred place in contravention of the prescrip
tions of the law, shall be exhumed, with the observance of canon 
1214, § 1 [i.e., with the consent of the ordinary], and buried in 
the profane plot of which canon 1212 speaks.21

20 Can. 1241. 21 Can. 1242.
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SECTION II

Sacred Times

Canons 1243-1254

Division. This section commences with a general introduction 
consisting of four canons dealing with the general concept of 
sacred seasons (can. 1243), the authority competent to establish 
them (can. 1244), dispensations from the observance of them (can. 
1245), and the method of computation in regard to them. The 
subsequent canons of the section are grouped under two titles 
dealing with holydays (title XIII) and with fast and abstinence 
(title XIV).

INTRODUCTION

Canons 1243-1246

1243. General concept. The sacred times are the feast days, 
with which are also classified the days of fast and abstinence.1

These days are called sacred because they are dedicated to the 
honor of God. Feast days are by nature sacred times because they 
are specifically dedicated to positive divine worship; days of fast 
and abstinence are secondarily sacred times because they offer 
service to God in a negative way, i.e., through mortification.2

1244. The establishment and control of sacred times. 1. Only 
the supreme authority in the Church (i.e., the Roman Pontiff or

1 Can. 1243. 2 Cf. Vermeersch-Creusen, Epitome, II, no. 551.
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an ecumenical council) has the power to establish, transfer, or 
suppress feast days or days of fast and abstinence for the universal 
Church.

2. Local ordinaries may prescribe for their dioceses or places 
particular feast days or days of fast and abstinence but only per 
modum actus,3 i.e., in a transitory way and for a transient reason, 
not perpetually or even habitually.4

1245. Dispensation. 1. Not only local ordinaries but also pas
tors may in individual cases and for a justifying reason dispense in
dividual persons or individual families subject to them, even 
outside their territory and in their territory those who are visiting 
there, from the common law of observing feasts as well as from the 
common law of fast and abstinence, even from both fast and ab
stinence.5

The faculty thus granted is ordinary and is susceptible of dele
gation. A whole parish could not, by a single act, be given a dis
pensation in virtue of it; however, one dispensation may be 
morally equivalent to as many dispensations as there are persons 
who, belonging to a given category, are entitled to seek the dis
pensation for the same justifying reason common to all in that 
category.0

Since the authority is limited to individual cases, not to in
dividual acts, it may be used to giant a dispensation that will 
operate over a protracted period of time, e.g., for the whole of 
Lent, if the justifying reason is valid for the whole period in
volved.

The reason need not be a serious one, but a justifying reason is 
required for the validity of the dispensation.7

3 Can. 1244, §§ 1, 2.
* Cf. Augustine, Commentary, VI, on can. 1244. Cf. also Vermeersch-Creusen, 

op. cit., II, no. 552, who add, however: “Qina tamen non dicitur per modum actus 
singularis eadem possint [Ordinarii locorum] ad duos vel tres annos indicere.”

6 Can. 1245, § 1.
• Cf. Vermeersch-Creusen, ibid., no. 554; Ayrinhac, Administrative Legislation, 

p. 93; Beste, Introductio in Codicem, on can. 1245, § 1.
7 Cf. Coronata, Institutiones, II, no. 821.

499



can. 1245 THE SACRED CANONS

The person dispensed by a local ordinary or a pastor acting 
within the scope of the authorization here granted may use the 
dispensation even when he is outside the territory of the grantor.8

2. Because of a special reason arising out of a large gathering 
of people or the demands of public health, ordinaries may dis
pense even an entire diocese or place from the law of fast and ab
stinence, even from both at the same time.®

The authorization extends only to the two specifically men
tioned cases. But an extraordinary gathering of the people of 
even only one parish at a feast celebrated in the church suffices to 
authorize the granting of the dispensation.10

In virtue of an indult granted in 1931 and (till 1941) renewed 
quinquennially for terms of five years, ordinaries in the United 
States enjoyed the faculty to dispense all their subjects from the 
law of fast and abstinence on legal holidays.11

On December 19, 1941,12 an indult was issued to the hierarchy 
throughout the world, irrespective of rite, authorizing the grant
ing of a general dispensation from the law of ecclesiastical fast 
and abstinence even to men and women religious belonging to 
exempt institutes, except on Ash Wednesday and Good Friday, 
in the Latin rite, and on two other days, in the Oriental rites, sub
ject to the determination of their ordinaries. On January 28, 1949, 
the Sacred Congregation of the Council issued a decree affecting 
the faithful of the Latin rite, to take effect March 2, 1949 (Ash 
Wednesday), by which the former authorization was restricted to 
remove from its scope the law of Friday abstinence and the law of

®Cf. Coronata, loc. cit.; contra Augustine, op. cit., VI, on can. 1245, § 1 (as to 
visitors on their return home). 0 Can. 1245, § 2.

i°Code Commission, Mar. 12, 1929, III (AAS, XXI, 170; Bouscaren, op. cit., 
L 584).

11 C£. Bouscaren, op. cit., II, 356. The apostolic delegate’s faculties have in
cluded that of dispensing from the law of fast and abstinence. Cf. Bouscaren, 
op. cit., I, 178.

12 S. C. Neg. Eccl. Extr., Dec. 19, 1941 (AAS, XXXIII, 516; Bouscaren, op. cit., 
II, 363). Extended indefinitely by a decree of the Sacred Congregation of the 
Council, Jan. 22, 1946 (AAS, XXXVIII, 27).
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fast and abstinence on the vigil of the Assumption (a law which 
was transferred, in 1957, from the vigil of the Assumption to that 
of the Immaculate Conception) and on the vigil of Christmas, 
in addition to the two days excepted in the faculty of 1941.13

3. In clerical exempt institutes superiors enjoy the same faculty 
to dispense as pastors with regard to all the persons mentioned in 
canon 514, § 1,14 Local superiors are authorized to act under the 
faculty. Their power extends to visiting religious and to the days 
of fast and abstinence specified in their constitutions unless the 
latter are excluded by a provision of particular law. But local 
ordinaries and pastors are authorized to grant them a dispensa
tion even in regard to the days of fast and abstinence specified in 
their constitutions.16 Unless expressly excluded, exempt religious 
may also take advantage of a dispensation granted by local ordi
naries in virtue of canon 1245, § 2.16

1246. The method of computation. The method of computing 
a feast day or a day of fast and abstinence is to count from mid
night to midnight, without prejudice to the norm of canon 923,17 
which provides that the visit to a church prescribed for gaining an 
indulgence may be made at any time from noon of the day pre
ceding to midnight of the day to which the indulgence is attached.

13 S. C. C., deer. Jan. 28, 1949 (AAS, XLI, 32). On the same day the Sacred 
Congregation for the Oriental Church issued a similar decree for the Oriental 
rites, substituting, for the faithful of the Byzantine rite, the vigil of the Epiphany 
for the vigil of Christinas as a day of fast and abstinence withdrawn from the 
dispensing power of the ordinary. Cf. S. C. Or., deer. Jan. 28, 1949 (AAS, XLI, 
31 f.). Cf. our commentary on can. 1251-54. 1* Can. 1245, § 3-

15 Coronata, op. cit., II, no. 8«i; contra Augustine, op. cit., VI, on can. 1245, 
§ 8- 10 Coronata, loc. cit. " Can. 1246. Cf. can. 33, § 1.
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TITLE XIII

Feast Days

Canons 1247-1249

Division. The three canons of this title deal respectively with 
the specification of the holydays (can. 1247), the manner in which 
these days are to be kept holy (can. 1248), and the places in which 
assistance at Mass satisfies the obligation of hearing Mass on these 
days (can. 1249).

1247. Specification of the holydays. 1. The feast days of obli
gation in the universal Church are limited to the following: all 
Sundays, the feasts of Christmas, Circumcision, Epiphany, Ascen
sion, Corpus Christi, the Immaculate Conception, the Assump
tion, St. Joseph [March 19], the Blessed Apostles Peter and Paul, 
and All Saints.1 By limiting the days of obligation to those here 
specified the law suppressed all feast days of obligation that were 
in existence anywhere before the Code in virtue of particular law 
or centenary custom.2

2. The feasts of patrons are not feasts of ecclesiastical precept, 
and local ordinaries may transfer the external celebration of them 
to the following Sunday.

3. If any of the feast days just enumerated have been anywhere 
abolished or transferred, nothing shall be changed in reference 
to them without the advice of the Apostolic See.3 Accordingly, 
the following are not holydays of obligation in the United States:

1 Can. 1247, § 1-
2 Code Commission, Feb. 17, 1918 (AAS, X, 170; Bouscaren, op. cit., I, 585).
8 Can. 1247, §§ 3-
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the feasts of Epiphany, Corpus Christi, St. Joseph, SS. Peter and 
Paul.4

1248. The sanctification of holydays. On Sundays and other 
feast days of obligation Mass must be heard; moreover, there is 
also an obligation to abstain from servile work, from judicial acts 
and, unless lawful custom or particular indults justify them, from 
public marketing, the holding of fairs, and any other kind of 
public commercial occupation involving buying and selling.5

The servile work here forbidden is such as is opposed to the 
work of a person of leisure or of an artist, i.e., work requiring a 
large measure of physical exertion employed in handling gross 
materials, e.g., plowing, sowing, harvesting, sewing, tailoring, 
and the toil of masons, miners, and factory employees. It is irrele
vant that no reward is obtained for such work. There are some 
kinds of work, however, which may be regarded as servile work in 
one region, and not such in another locality.

1249. Attendance at Mass. One fulfills the obligation of hear
ing Mass by attending Mass celebrated in any Catholic rite, in 
the open air or in any church, public oratory, or semipublic ora
tory, as well as in the private chapel which canon 1190 speaks of, 
but not in other private oratories, unless this privilege has been 
granted by the Apostolic See.0

If Mass is celebrated by a priest who enjoys the privilege of the 
portable altar, it was once a probable opinion that they who assist 
at that Mass, wherever it is said, even aboard ship, fulfill their 
obligation of assisting at Mass on a day of precept. On the con
trary, the Sacred Congregation of the Sacraments, in its instruc
tion of October 1, 1949,7 insists that only if Mass is said out of

1 S. C. de Prop. Fide, Nov. 25, 1885; cf. Ill Plen. Council of Baltimore, Acta, 
pp. cv f. Cf. also II Plen. Council of Baltimore, Acta, nos. 365, 382, 383; III Plen. 
Council of Baltimore, Acta, nos. 107-11, 113.

6 Can. 1248.
0 Can. 1249. Of course, assistance at Mass on television is no substitute for actual 

presence; cf. Bouscaren, op. cit., IV, 354.
7 AAS, XLI, 502-6. In granting the faculty of celebrating on a portable altar 

for maritime persons or on board a ship, the Sacred Consistorial Congregation
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doors do the faithful fulfill their obligation by assisting at Mass 
celebrated on a portable altar. This obligation is also satisfied by 
those who assist at Mass celebrated by a cardinal or a bishop or 
at Mass celebrated for the convenience of either.8

Notwithstanding the prescript of canon 1249, one fulfills the 
obligation by attending Mass celebrated in the places of which 
mention is made in canon 822, § 4.0 Therefore when an ordinary 
grants permission for the celebration of Mass outside a church or 
oratory, according to the conditions of canon 822, § 4, those who 
assist at this satisfy the precept of hearing Mass. This reply of 
the Code Commission does not warrant the conclusion that the 
obligation to assist at Mass is discharged by assistance at Mass 
in any place where a priest may lawfully celebrate. The restric
tion on private oratories remains.

attaches a condition sine qua non that the Mass be celebrated for the benefit of 
the faithful; therefore ail who assist at such a Mass satisfy the precept; S. C. Con
sist., June 12, 1953; Monitor Ecclesiasticus, LXXXIII (1958), 434.

• Vermeersch-Creusen, loc. cit. Cf. also can. 1189. S. R. C., deer. June 8, 1896 
(Fontes, no. 6261).

• Code Commission, March 26, 1952 (A AS, XLV, 497).

504



TITLE XIV

Fast and Abstinence

Canons1250-1254

Division. The first two canons of this title determine the object 
of the law (can. 1250 f.); the third canon (can. 1252) specifies 
the time when these laws are operative; the fourth (can. 1253) 
provides for the preservation of the regulations of particular in- 
dults, vows, and constitutions; and the last canon (can. 1254) 
specifies the persons subject to the law.

1250-1251. Object of the law. The law of abstinence forbids 
the eating of flesh meat and broth made from meat, but not eggs, 
milk, or its products, or seasoning, even though the latter be 
made from animal fat.1

The flesh meat forbidden is the flesh of mammals and birds, 
but not of fish, frogs, turtles, snails, mussels, clams, oysters, crabs, 
etc. Should there be a doubt as to the category to which the flesh 
belongs, local usage may be called upon to solve it; if it persists 
and is reasonable, the law of abstinence does not bind.3

1251. 1. The law of fast permits only one full meal a day; but 
it does not forbid the taking of a bit of food morning and evening, 
the quantity and quality of which shall, however, be determined 
according to the approved local custom.

2. It is not forbidden to take flesh meat and fish at the same 

iCan. 1250.
«Ayrinhac, op. cit., p. 113. Cf. Vermeersch-Creusen, op. cit., II, n. 565. Soup 

cubes containing meat ingredients are forbidden.
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meal or to interchange the full meal with the evening collation.1 
The local custom to Which reference is made here is local usage, 

the usage of the place in which the meal is taken, not that of one’s 
domicile or quasi-domicile.4

On fast days that are not also days of abstinence, they who are 
excused from the fast may eat meat not only at the principal meal, 
but at any time during the day.5

Though not included in the terms of canon 1251, § 1, an inter
change involving the morning snack is held not to be unlawful, 
if a justifying reason warrants it, for the substance of the fast is 
not thereby affected.6

Liberal authors do not attempt to measure the quantity of the 
food that may be taken at least in the morning, but state that one 
is permitted to take that quantity needed for the discharge of the 
tasks of the day; others follow the two ounces-eight ounces rule. 
In any event, no meat may be taken at those meals; but, in the 
United States and other northern regions, eggs and cheese and 
other milk products are generally permitted to be taken at them.7 
Liquids are not forbidden since they are not classed as food.

1252. The time when the law operates. 1. The law of absti
nence alone must be observed on all Fridays.

2. The law of both fast and abstinence must be observed on Ash 
Wednesdayi the Fridays and Saturdays of Lent, Ember Days, and 
the vigils of the feasts of Pentecost, Immaculate Conception, All 
Saints, and Christmas.8

’Can. 1251, §§ 1,2.
< Vermeersch-Creusen, op. cit., II, no. 566. This local usage is, therefore, not 

necessarily the same as custom which may eventually be given the force of law.
8 S. C. C., resp. Oct 17, 1923; cf. Bouscaren, op. cit., I, 587.
• Coronata, op. cit., II, no. 826; Vermeersch-Creusen, loc. cit.
7 Cf. Bouscaren-Ellis, op. cit., p. 681. The III Plenary Council of Baltimore left 

the determination of this matter to the individual bishops; cf. Acta, no. 112.
’Can. 1252. §§ 1, 2, as amended by the decree of the S. C. of the Council of 

July 25, 1957 (AAS, XLIX, 638; Bouscaren, op. cit., IV, 357). A decree of the same 
Congregation, Dec. 3, 1959 (AAS, LI, 918) allows the faithful to anticipate the 
fulfillment of the obligation of fast and abstinence of the Christmas vigil on 
December 23. The faithful now have the privilege of choosing either day for the

506



FAST AND ABSTINENCE can. 1253

3. The law of fast must be observed on all other days of Lent.
4. On Sundays and holydays of obligation, the law of absti

nence, the law of fast, and the law of fast and abstinence together, 
are not binding, except on holydays during Lent; vigils are not 
anticipated; the Lenten fast and abstinence cease at midnight ot 
Holy Saturday?

In regions in which certain of the holydays specified in canon 
1247» § 1, are not holydays of obligation, the cessation of the law 
indicated in canon 1252, § 4, is not operative in those regions on 
those days.* 8 * 10 11

fulfillment of this obligation, so that they may observe the fast and abstinence 
on December 24 without any obligation on December 23, and vice versa.

An indult of the S.C.of the Council of March 11, 1941, to the military ordinary 
in the U.S., dispensed him and his subjects from the law of fast and abstinence 
on all days of the year except the vigil of Christmas, Ash Wednesday, Good 
Friday, and Holy Saturday. Cf. Bouscarcn, op. cit., II, 603. The exceptions con
tained in this indult correspond with the restrictions imposed on the hierarchy 
in the general indult of Jan. 28, 1949 (AAS, XLI, 32), with the following dis
tinctions: the Friday abstinence is withdrawn from the authority of the local 
ordinaries in the indult of Jan. 28, 1949, while the faculty of the military ordinary 
includes the Friday abstinence; Holy Saturday is not withdrawn from the com
petence of the local ordinaries but it is excluded from that of the military 
ordinary; the vigil of the Assumption was withdrawn from the competence of the 
local ordinaries but not from that of the military ordinary. Cf. our commentary 
on can. 1245, § 1S58» § *•

It is to be noted that the faculties granted in the decree of 1949 apply equally 
to all religious, as well as to <1// the laity. The faculties which the local ordinaries 
enjoy, to dispense on civil holidays, continue in force; cf. Bouscaren, op. cit., I, 
584. The workingmen’s indult has not been renewed.

8 Can. 1252, §§ 3, 4, as amended by the decree Maxima Redemptionis, S. R. C., 
Nov. 16, 1955 (AAS, XLVII, 838), no. io. The feast of St. Joseph (March 19), 
since it falls in Lent, remains a day of fast, even though it is a holyday of obliga
tion, unless it falls on a Sunday. Code Commission, Nov. 24, 1920 (AAS, XII, 576; 
Bouscaren, op. cit., I, 588 f.).

10 Code Commission, Feb. 17, 1918 (AAS, X, 170; Bouscaren, op. cit., I, 587).
11 Code Commission, Nov. 24, 1920 (AAS, XII, 576; Bouscaren, op. cit., 1, 588),

The rule that vigils are not anticipated is applicable to all 
vigils throughout the year.11

1253. Preservation of particular discipline. By these canons 
nothing is changed in reference to particular indults, the vows of 
any individual or moral person, or the constitutions and rules 
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of any approved religious institute or quasi-religious society of 
men or women who live the common life even without vows.12 * *

12 Can. 1253.
18 Bouscaren, op. cit., Ill, 497; IV, 355; The Jurist, XIX (1959), 116 f.

508

On November 14, 1951, and again in November 1956 and 
1958, the hierarchy of this country adopted a uniform norm for 
fast and abstinence. The regulations now in force practically 
throughout the United States are based on the provisions of the 
Code (canons 1250, 1251, 1252) as modified through the use of 
special faculties, particularly the decree of the Sacred Congrega
tion of the Council of January 28, 1949.

The present formula reads: 18
"On abstinence. Everyone over 7 years of age is bound to 

observe the law of abstinence. Complete abstinence is to be ob
served on Fridays, Ash Wednesday, and the Vigils of the Im
maculate Conception and Christmas. On days of complete absti
nence meat and soup or gravy made from meat may not be used 
at all. Partial abstinence is to be observed on Ember Wednesdays 
and Saturdays and on the Vigil of Pentecost. On days of partial 
abstinence meat and soup or gravy made from meat may be taken 
only once a day at the principal meal.

“On fast. Everyone over 21 and under 59 years of age is also 
, bound to observe the law of fast. The days of fast are the week
days of Lent, including Holy Saturday, Ember Days, the Vigils 
of Pentecost, the Immaculate Conception and Christmas. On 
days of fast only one full meal is allowed. Two other meatless 
meals, sufficient to maintain strength, may be taken according 
to each one’s needs; but together they should not equal another 
full meal. Meat may be taken at the principal meal on a day of 
fast except on Fridays, Ash Wednesday and the Vigils of the 
Immaculate Conception and Christinas. Eating between meals 
is not permitted but liquids, including milk and fruit juices, are 
allowed. When health or ability to work would be seriously af-
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fected, the law does not oblige. In doubt concerning fast or ab
stinence, a parish priest or confessor should be consulted.” 14 

Concerning fast and abstinence, United States servicemen in 
active service with federal or state military forces, together with 
their families living under the same roof, as well as civilians on 
military posts or attached to military or V. A. hospitals, have only 
the obligation to observe fast and complete abstinence on Ash 
Wednesday, Good Friday and the vigil of Christmas (or Decem
ber 23). These regulations apply as long as these persons are 
subject to the jurisdiction of the military vicar.18

1254. Subjects of the law. 1. All who have completed the 
seventh year of age are bound by the law of abstinence.

2. The law of fast binds all from the completion of their 
twenty-first year to the beginning of their sixtieth year.16

X4 The milk allowed between meals is ordinary or homogenized milk. But 
combinations based on skimmed milk with a special flavoring such as chocolate 
milk are permitted. Malted milk and milk shakes are excluded.

10 Cf. Bouscaren, op. cit., IV, 157 (AAS, XLIX, 970); "Annual Supplement 
Through 1958," on can. 451.

10 Can. 1254, §§ 1, 2.
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PART III

Divine Worship

Canons 1255-1321

Division. The third part of the third book of the Code begins 
with ten introductory canons (can. 1255-64) and proceeds with a 
division of its material into five titles dealing respectively with 
the rules governing the worship of the Blessed Sacrament (can. 
1265—75), with the veneration of the saints, of sacred images, and 
of relics (can. 1276-89), with sacred processions (can. 1290-95), 
with sacred furnishings (can. 1296-1306), and finally with vows 
and oaths (can. 1307-21).

INTRODUCTION

Canons 1255-1264

Division. The introductory canons deal with the various kinds 
of worship and veneration (can. 1255E), the authority of the 
Apostolic See in relation to the liturgy (can. 1257), the prohibi
tion of communication in worship with non-Catholics (can. 
1258), the requisite approval of prayers and devotions (can. 1259), 
the control by ecclesiastical authority over the ecclesiastical minis
try (can. 1260), the obligation of local ordinaries to promote the 
observance of liturgical laws (can. 1261), the conduct of the laity 
participating in divine worship (can. 1262 f.), and the music ac
companying acts of divine worship (can. 1264).
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1255”"1256. Kinds of worship and veneration. 1. The worship 
called is due to the Blessed Trinity, to each of the three \ 
divine persons, to Christ our Lord, and toHim present in the \ 
Blessed Sacrament; the veneration callee} h^erdulib is due to the I 
Blessed Virgin Mary; the veneration called^ZuZ/^is due the other/ 
persons reigning with Christ in heaven.

2. Worship or veneration is also due to sacred reljcs and images. I 
a worship or veneration which is referred to the person, re^re- ) 
sented by them.1 **

1256. Worship is called /nibiib if it>js carried on in the name > 
of the Church by persons legitimatelygflesignated to do soapd^if / 
it is performed through actsujeferring, by the institutic@&rthe y 
Churrhj only to God, the samts. and the beatified; otherwise it / 
is farivate 2 " ' '

Authors differ on the question whether an act of worship is 
private if it has not been instituted by the Church, some saying 
that it suffices to make it public that the act is performed by per
sons legitimately designated or that it has been instituted by the 
Church.3

The acts authorized by the Church comprise, among others, the 
placing of images on the altar, the burning of lights before relics, 
the exposition of relics to public veneration, and the placing of 
a halo around or above the head of the person represented by such 
a sacred image.

If no mark of religious honor accompanies them, it is not for
bidden, since it does not involve an act of public veneration, to 
have images of persons not yet beatified painted on the walls of 
a church or represented in stained glass windows; but such repre-

1 Can. 1255. §§ 1, 2. When sacred relics and images are honored, die honor is 
called relative because it is referred to God or the saints represented by them.

2 Can. 1256.
• Vermeersch-Creusen, op. cit., II, no. 574; contra, Coronata, op. cit., II, no. 831, 

p. 14g, note 7. Cf. Benedict XIV, const. Quamvis iusto, Apr. 30, 1749, § 12 (Fontes, 
no. 398). This constitution provides that if honors reserved by positive law to 
canonized or beatified persons are paid even privately to a person, they constitute 
public worship so as to be an obstacle to formal canonization.
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sensations must also be free from anything considered profane 
or contrary to ecclesiastical tradition.4 1
r 1257» The approbation of the liturgy. Only the Apostolic See^ 
‘has the right to regulate the liturgy [i.e., the ritual of public wor-^ 
ship] and to approve liturgical books.® 7

1 1258. Communication in worship with non-Catholics. 1. The 
faithful are not allowed to assist actively in any way or to take 
active part in the religious services of non-Catholics.®

Thus is forbidden what is technically known as communicatio 
in sacris. The reasons for this prohibition are founded in the 
natural and the divine positive law. Among them are the follow
ing: the Catholic Church is the only Church in which, by divine 
ordinance, worship may be rendered to God; such communication 
with non-Catholics in their services involves a threat of perver
sion to Catholics or at least the danger that they will gradually be- 
comeindifferent in religious belief: Catholics who observe it may 
take scandal from it; and non-Catholics may see in it a quasi
approbation, of their services or of their erroneous belief.7

Particular acts of active participation that are forbidden arc 
indicated herewith.

a) It is never allowed a Catholic to act as godfather or god
mother (even by proxy) at a baptism or a confirmation adminis
tered by non-Catholics. Indeed, as a rule, it is forbidden a Catholic 
even to be present at the administration of these sacraments by 
non-Catholics, or at their marriages or their sermons.8

b) It is never allowed to present a child nF Carbolic, parents for 
baptism by a nnn-Cathnlir minister.»

*S. R. C., deer. Aug. 14, 1894 (Decreta authentica, no. 3835); Vermeersch- 
Creusen, loc. cit.; Ayrinhac, op. cit., p. 122; Beste, op. cit., on can. 1256.

5 Can. 1257. The province of local ordinaries in this respect is specified in can. 
1259 and 1261. For the meaning of “liturgy” and for a list of the liturgical books, 
cf. our commentary on can. 2. 0 Can. 1258, § 1.

7 Cf. Augustine, op. cit., VI, on can. 1258.
«S. C. S. Off., deer. May 10, 1770 (Coll. S. C. P. F., no. 478); deer. Jan. 3, 1871 

(Coll. S. C. P. F., no. 1362).
• S. C. S. Off., deer. Sept. 26,1668 (Coll. S. C. P. F., no. 169); S. C. de Prop. Fide, 

deer. Aug. 6,1764 (Coll. S. C. P. F., no. 455).
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c) It is never allowed a Catholic,(except in danger of death, to 
make his confession to a hereticaLora schismatic priest, and even 
in danger of death it is not allowed if a Catholic priest is available, 
if scandal and the danger of the perversion of the penitent cannot 
be prevented, or if there is no probability that the non-Catholic 
minister will administer the sacrament of penance according to 
the rite of the Church.10

d) It is never allowed a Catholic under any condition to re- 
ceive holy orders from a non-Catholic minister.11

is not allowed a Catholic to play the organ or sing in 
connection with the religious services of non-Catholics.12

2. A passive or merely material presence may be, for a serious 
reason, tolerated as a mark of esteem or social courtesy at funerals, 
weddings, and similar functions, provided there is involved no 
danger of perversion or scandal; in a doubtful case, the serious rea
son for this passive presence must be recognized as such by the 
bishop.18

It is clear that only a serious reason justifies even passive pres
ence. This kind of presence excludes any participation in the 
services and forbids praying, singing, the carrying of candles, in 
company with the non-Catholic participants; on the part of 
clerics passively present, it excludes the wearing of any sacred 
insignia, e.g., surplice and stole.

Though not mentioned by the Code, the active and public 
participation of non-Catholics in Catholic worship is always for
bidden, since it would promote indifferentism through the im
pression given that there is no essential difference between the 
Catholic faith and the errors of the sects. Excommunicated per
sons are excluded from active participation in Catholic services 
after sentence has been passed on them or if they are such as

10 S. C. S. Off., deer. June 30, and July 7, 1864, ad 6 (Coll. S. C. P. F.t no. 1257). 
xx S. C. S. Off., deer. Nov. 21, 1709 (Coll. S. C. P. F., no. 278).
X3S. C. S. Off., deer. July 8, 1889 (Coll. S. C. P. F., no. 1713). For other for

bidden acts of participation in the services of non-Catholics, cf. Coronata, op. cit., 
Il.110.835. 13 Can. 1258, §2.
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Catholics must avoid (vitandi). Indeed the latter are not allowed 
to assist even passively, and no excommunicated person has a 
right to assist at divine services, except at a sermon.14 Within 
these limits, non-Catholics may participate passively in Catholic 
services. Moreover, they are excluded from the reception of the 
sacraments and, after sentence, from the sacramentals; 10 but the 
sacramentals may, unless a prohibition of the Church forbids it, 
be given non-Catholics in order that they may obtain the gift of 
faith and, with it, bodily health.16 Canon 731 specifically forbids 
the ministration of the sacraments to heretics and schismatics; 
canon 765 forbids, under penalty of invalidity, for the position 
of sponsor at baptism the naming of anyone who belongs to a 
heretical or a schismatic sect or who has been excommunicated, 
if sentence has been passed on him; if sentence has not been passed, 
canon 766 holds him as still excluded if his excommunication is 
notorious. The same regulations affect, in virtue of canons 795, 
796, the appointment of a sponsor at confirmation.

In danger of death, if they are in good faith and cannot be con
vinced of their error, heretics and schismatics, if scandal can be 
prevented, can be given conditional absolution.

For a serious reason, non-Catholics may be permitted, if the 
local ordinary has not specially forbidden it and if scandal can be 
prevented, to act as witnesses at a Catholic marriage.17

If scandal can be prevented, the private offering of prayers in 
company with non-Catholics is not forbidden.

1259. The approbation of prayers and litanies. 1. Prayers and 
exercises of devotion are not permitted in churches or oratories 
until the local ordinary has seen them and given his express per
mission, and in more difficult cases the latter shall refer the whole 
matter to the Apostolic See,  i.e., to the Holy Office or the Sacred 
Congregation of Rites.

18

1« Cf. can. 2259. 18 Cf. can. 2260. 10 Cf. can. 1149.
17 S. C. S. Off., deer. June 22, 1859 (Coll. S. C. P. F., no. 1176); deer. Aug. 19, 

1891 (Coll. S. C. P. F., no. 1765). i8 Can. 1259. § 1.
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Under this authority local ordinaries have a right to inspect 
the churches and public oratories of even an exempt clerical 
institute in regard to the observance of diocesan ordinances.10

2. But local ordinariesxannot approve new litanies for public 
recitation.20 This restriction applies to litanies not yet approved 
by the Holy See. Those approved by the Holy See are exclusively 
the following: the Litany of All Saints, the Litany of the Holy 
Name of Jesus, the Litany of the Sacred Heart, the Litany of the 
Most Precious Blood of Jesus, the Litany of the Blessed Virgin, 
the Litany of St. Joseph, and the Litany of the Dying.21

Litanies are publicly recited when the faithful gather in a 
church or a public oratory to recite them in common even though 
there would be present no minister of the Church.22

But in a semipublic oratory, unless a minister of the Church, 
in his capacity as such, leads the recitation of the litanies or the 
recitation is done in public choir, the recitation is regarded as 
private.23

1260. Ecclesiastical control of ecclesiastical ministry. In those 
things pertaining to divine worship the ministers of the Church 
are subject exclusively to their ecclesiastical superiors.24

1261. The competence of local ordinaries. 1. Local ordinaries 
shall carefully see to it that the rules of the sacred canons concern
ing divine worship shall be accurately observed, and especially 
that superstitious practices shall not be introduced into public 
or private worship or into the daily life of the faithful, to the 
exclusion also of anything in conflict with ecclesiastical tradition 
or savoring of sordid profiteering.28

2. If the local ordinary has enacted legislation on this matter 
for his territory,20 all religious, even exempt religious, are bound

10 Coronaca, op. cit., II, no. 834. Cf. our commentary on can. 519, § 2, 2°.
20 Can. 1259, § 2. 21 Cf. our commentary on can. 1390.
22 Augustine, op. cit., VI, on can. 1259; Coronaca, op. cit., II, no. 834; Ayrinhac, 

op. cit., p. 127.
23 Coronaca, ibid., no. 834, note 3; Vermecrsch-Creusen, op. cit., II, no. 580.
2* Can. 1260. 20 Can. 1261, § 1.
22 Several decrees of this kind issued by the Vicariate of the City of Rome may 
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to comply with its requirements; and, to secure this, the ordinary 
is authorized to visit their churches and public oratories.* 27 But 
the ordinary, before acting under this authorization in the case 
of a church or oratory of exempt religious, should have reason to 
suspect that there exists a failure to comply with his regulations.28

be found in Bouscaren, op. cit., II, 375-77, which forbid respectively the use of 
vigil lights, of artificial flowers, and the taking of photographs or motion pictures 
during the performance of sacred ceremonies. Cf. especially instruction on Sacred 
Art issued by the Holy Office, June 30, 1952 (AAS, XLIV, 542; Bouscaren, op. cit., 
Ill, 507-12). About norms for diffusion of liturgical services by radio and tele* 
vision, cf. S, R, C., instruction. Sept, g. 1958 (AAS, L, 652 f., nos. 74-79). Its 
principal rule is that express permission of the local ordinary is required.

27 Can. 1261, § 2. Cf. our commentary on can. 512, § 2, 2*.
28 Code Commission, Apr. 8, 1924 (private) (Bouscaren, op. cit., II, 374 f.).
28 Can. 1262, §§ 1, 2. 80 Can. 1263, § 1.
81 Caeremoniale Episcopor., Lib. I, c.XIII, no. 13.

5>6

1262-1263. The conduct of the laity. JzTt is desirable that, in 
conformity with the ancient discipline, 'mk women shall be sepa
rated from the men in church. '

c 2. Both in and outside the church,k$neft shall assist at sacred 
I ceremonies with their heads uncovered^unless the approved 

r usage of the people or particular circumstances require a dif
ferent practice; wqmenViall assist at them with head covered and 
dressed modestly, especially when they approach the holy table.20

1263. 1. A distinguished place or seat in the church may be 
reserved for civil magistrates, according to their dignity and rank, 
within the limits of the liturgical laws.80 Such a place of distinc
tion must always be outside the sanctuary, in the absence of special 
permission granted by the Holy See. Moreover, it may not be 
covered with a canopy. But the seat may be covered with tapestry 
and a kneeling bench may be placed before it. Remaining in this 
place, the magistrates may be given the pax with the instru
mentum pacis; they may also receive incensation with two swings 
of the censer, but not from the celebrant.81

2. None of the faithful may, without the express consent of 
the local ordinary, have a seat reserved in church for himself and 
his family and the ordinary shall not grant this consent unless
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sufficient provision has been made for the rest of the faithful.
3. In all such concessions there is always contained the tacit 

condition that the ordinary may, for a justifying reason, revoke 
them, no matter how long they may have been enjoyed.32

The renting of pews is not forbidden by this restriction; it 
refers to the reservation of a much greater space than that oc
cupied by a pew.83

1264. Sacred music. 1. All music, whether instrumental or 
vocal, which contains anything lascivious or impure, must be 
entirely kept out of churches, and the liturgical laws concerning 
sacred music shall be observed.34

2. Women religious may sing in their own church or oratory, 
if they are permitted to do so by their constitutions and by the 
laws of the liturgy and if they have the permission of the local 
ordinary, but they must do so in a place in which they cannot be 
seen by the people.36

82 Can. 1263, §§ 2, 3.
88 Vermeersch-Crcusen, op, cit., II, no. 585; Beste, op. cit., on can. 1263, § 2.
84 Can. 1264, § 1. The laws on church music are found in tlie motu proprio 

of Pius X, Inter pastoralis officii, Nov. 22, 1903 (S. R. C., Decreta Authentica, 
no. 4121), the constitution of Pius XI, Divini cultus, Dec. 20, 1928 (AAS, XXI, 
33 f.), the encyclical of Pius XII, Musicae sacrae. Dec. 25, 1955 (AAS, XLV1I1 
5 f.), and the instruction on sacred music and liturgy, S. R. C., Sept. 3, 195I 
(AAS, L, 630). The use of stringed instruments is allowed. The singing of certaii 
hymns in the vernacular is also permitted, but only during low Mass and othei 
non-solcmn ceremonies. Local ordinaries have the duty to establish Scholae 
Cantorum. If it is impossible to have such Scholae or to train boys for a choir, 
mixed choirs of men and women may be permitted by the local ordinary pro
vided the choir is in a place reserved for it alone, outside the sanctuary, and 
there is careful separation of men and women. The best qualified seminarians 
and religious are to be sent to schools of sacred music. No man or woman may 
be the only singer at liturgical functions. When singing is done by a choir 
(even a mixed dioir) no woman may be a soloist; but a male singer may (for 
part of a composition). It is forbidden to use records of religious music during 
liturgical functions even in the absence of singers or of an organist. It is like
wise prohibited to use phonograph records inside churches just before liturgical 
functions to assemble the faithful, or immediately after a liturgical function, 
while they are coming out of church. Electric organs may be tolerated for a time 
when funds are insufficient to buy even a small pipe organ, but in each case 
there should be the explicit permission of the local ordinary.

88 Can. 1264, § 2.
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TITLE XV

The Reservation and the Worship of 
Eucharist

----------------------

V Canons 1265-1275

Division. The subject matter of this title falls into three classes, 
the first consisting of laws governing the place in which the 
Blessed Sacrament must or may be reserved (can. 1265-68); the 
second, of norms regulating the manner in which the Blessed 
Sacrament must be reserved (can. 1269-72); and the third, of 
rules assuring the proper worship of the Blessed Sacrament (can. 
>273-75)-

1265-1268. The place in which the Blessed Sacrament is 
reserved. 1. Provided that there is a person charged with the 

0 custody of the tabernacle and provided that a priest regularly 
^celebrates Mass at least once a week in the respective sacred 

place.*  M>u»u^Zrw

10 the Holy Eucharist must be reserved in a cathedral church, 
in the principal church of an abbacy nullius, a prelacy nullius, an 
apostolic vicariate, and an apostolic prefecture, in every parish 
and quasi-parish church, and in a church attached to a house of 
exempt men or women religious:

20 the Holy Eucharist mav be reserved, with the permission of 
the local ordinary, in collegiate churches and in the principal 
oratory, public or semipublic, of a pious or religious house or of
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an ecclesiastical college in the charge of either priests or religious.1 
The required guardian of the tabernacle may be a layman;

this, of course, does not imply that he may also be the custodian 
of the tabernacle key. No special guardian is required in the case 
of a religious community, since the entire community acts as such.

The requirement that Mass be celebrated once a week is a 
conditio sine qua non,2 one that must be fulfilled even if there is 
no need of renewing the consecrated hosts.3

A pious house, in the oratory of which the local ordinary may 
permit the reservation of the Blessed Sacrament, is a house the 
spiritual needs of which are met by a chaplain and which is de
voted, from a supernatural motive and under ecclesiastical con
trol, to the promotion of religion or charity, such as retreat houses, 
hospitals, asylums, orphanages, sanatoriums, and probably Cath
olic schools and colleges.4

Under the designation “religious house” 6 is included also the 
house of a quasi-religious society.®

The ecclesiastical colleges to which the concession may be made 
are minor and major seminaries, as well as the juniorates, scholas- 
ticates, and novitiates of religious institutes.

Even the members of a clerical exempt institute need the per
mission of the local ordinary for the reservation of the Blessed 
Sacrament in the oratories of their pious or religious houses and of 
their ecclesiastical colleges.7

2. An Apostolic indult is needed for the reservation of the 
Blessed Sacrament in other churches or oratories; the local ordi
nary may grant this permission for a justifying reason and for a 
given occasion [per mod urn actus], but only to a church or a public

* 1 Can. 1265, § 1, i°, 20. Cf. II Plen. Council of Baltimore, Ada, no. 265.
2 Canonists refer to rare cases in which an exception to this strict rule may be 

permitted. Cf. Vermeersch-Creusen, op. cit., II, no. 588; Ayrinhac, op. cit., p. 134; 
Beste, op. cit., on can. >265. § 1.

3 For this is an obligation distinct from diat imposed in can. 1272.
4 Vermeersch-Creusen, op. cit., II, no. 589. Cf. Coronata, op. cit., II, no. 844.
3 Cf. can. 488, 50. 0 Cf. can. 673 f.
7 Vermeersch-Creusen, loc. cit.; Coronata, loc. cit.
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oratory.8 However, the permission is valid as long as the justify
ing reason continues, e.g., for the whole period during which a 
parochial church is undergoing repairs.

Only the Holy See can make the latter grant to semipublic 
oratories; and this is true of the oratories of even cardinals and 
bishops.0

3. No one is allowed to keep the Blessed Sacrament in his 
house or to carry it with him while traveling.10

1266. Churches in which the Blessed Sacrament is reserved, 
especially parochial churches, shall remain open to the faithful at 
least a few hours daily.11

1267. Every contrary privilege is revoked and it is required 
that the Blessed Sacrament be reserved only in the church or the 
principal oratory of religious or pious houses; nor are nuns al
lowed to reserve it within the choir or the precincts of their mon
astery.12

This canon has been interpreted by the Code Commission as 
meaning that if a house of a religious institute or a pious house is 
connected with a public church which its members use for their 
ordinary daily spiritual exercises, the Blessed Sacrament may be 
reserved only in that church; otherwise it may be reserved in the 
principal oratory of the respective house (without prejudice to 
the right of the church, if there be one), but nowhere else, unless 
in the same building there exist groups so distinct from one an
other as to constitute separate houses of religion or piety.18 For 
example, the Blessed Sacrament may be reserved in one oratory

> Can. 1265, § 2. Cf. our commentary on can. 1194. In its instruction of Oct. 1, 
*949 (A AS, XLI, 508-11) the Sacred Congregation of the Sacraments set forth 
norms relating to the application for an indult permitting the reservation of 
the Blessed Sacrament in private oratories. It definitely indicated that die indult 
would be granted only in truly extraordinary cases and for only serious reasons.

»Vermeersch-Creusen, loc. cit.; contra Augustine, op. cit., Nl, on can. 1265, 
§ 2; and Coronata, loc. cit.

10 Can. 1265, §3. The Roman Pontiff alone may carry the Blessed Sacrament 
with him when he travels. 11 Can. 1266.

12 Can. 1267.
iftCode Commission, June 3, 1918 (AAS, X, 346; Bouscaren, op. cit., I, 600 f.\ 
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for the seminarians, and in another for the sisters who have domes
tic charge of the seminary.

1268. 1. The Blessed Sacrament cannot be habitually reserved 
on more than one altar of the same church.  This restriction does 
not prohibit the temporary reservation of the Blessed Sacrament 
on another altar for a temporary reason, e.g., the more convenient 
access to the Holy Eucharist for the purpose of distributing Holy 
Communion on certain feast days or on the occasion of a triduum 
or a novena.

14

In churches of perpetual adoration, the Blessed Sacrament must 
be reserved on two altars; on one for the purpose of adoration and 
on the other for the purpose of distributing Holy Communion: 
the same is true of all churches during the time in which the Forty 
Hours*  Devotion is observed in them.18

2. The Blessed Sacrament shall be reserved in the most promi- 
^nentjmd the most honorable place in the church and therefore 
generally on the main altar, unless there is another altar morcy 
ornate and better suited for the veneration and the worship of 
this great sacrament; and during the last three days of Holy Week 
the respective liturgical rules must be observed. ” These require 
that from Holy Thursday until the afternoon of Good Friday as 
many small hosts (consecrated at the principal Mass of Holy 
Thursday) as are needed for Communion at the liturgical serv
ice of Good Friday be reserved in a special repository in the 
church.

1

17
3. However, in cathedral, collegiate, and conventual churches 

in which the choral functions are held at the main altar, it is pref
erable, to prevent interference with the ecclesiastical services, 
that the Blessed Sacrament be, as a rule, reserved, not on the main 
altar, but on another.

“Can. 1268, § 1.
io S. R. C., deer. May 18, 1878, ad III (Decreta authentica, no. 3449); deer. Nov. 

23, 1880, ad IV (Decreta authentica, no. 3525).
i0 Can. 1268. § 2.

Special provisions apply to the custody of the consecrated hosts reserved, 
during that period, for the Communion of the sick. Cf. S. C. de Sacramentis, instr. 
Mar. 26, 1929, ad III (AAS, XXI, 631; Bouscaren, op. cit., I, 359 f.).

52»



can. 1269 THE SACRED CANONS

4. The rectors of churches shall see to it that the altar on which 
the Blessed Sacrament is reserved shall be more elaborately deco 
rated than all the others so as to excite, by its very appearance, the 
piety and the devotion of the faithful.18

1269-1272. The manner in which the Blessed Sacrament must 
be reserved. 1. The Blessed Sacrament must be kept in an immov
able tabernacle set in the middle of the altar.

2. The tabernacle must be well constructed, solidly enclosed 
on all sides, appropriately ornamented in accordance with liturgi
cal laws, not containing anything else, and so carefully guarded 
that the danger of any sacrilegious profanation may be pre
vented.18

Wood, marble, or metal may be used as the materials of which 
the tabernacle is constructed. If its interior is not gilded, a silk 
cloth must cover its interior walls. A corporal must cover the bot- 
tonLof-il*  No matter how ornate its exterior, it must be covered 
at all times with a white veil or canopy or one corresponding to the 
liturgical color of the day. A black canopy may never be used; 
purple is used on All Souls’ Day and during the celebration of 
Requiem Masses. If the shape of the tabernacle prevents the use 
of such a canopy, a baldachin should, instead, be placed over it,28 
though there is no strict obligation to use this substitute.21

The tabernacle must not be used as a pedestal for statues, rel
iquaries, flowers, or anything else.

A special blessing must be imparted to the tabernacle before 
it is used for the reservation of the Blessed Sacrament.22

3. If a serious reason approved by the local ordinary warrants 
it, it is not forbidden to keep the Blessed Sacrament outside 
the tabernacle at night but on a corporal in a safe and worthy

i» Can. 1268, §§3, 4.
10 Can. 1269, §§ 1, 2. Cf. II Plen. Council of Baltimore, Ada, no. 266. Cf. 

S. R. C., June 1, 1957 (AAS, XLIX, 425; Bouscaren, op. cit., IV, 3G0-62).
so Vermeersch-Creusen, op. cit., II, no. 594; Ayrinliac, op. cit., p. 141.
21 Beste, op. cit., on can. 1269, § 2.
«2 S. R. C., deer. June 20, 1899, ad IV (Decreta authentica, no. 4035); cf. Rituale 

Rom., tit. VIII, c.23, Benedictio tabernaculi seu vasculi.
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place, with the observance also of the requirement of canon 1271.
4. The key of the tabernacle in which the Blessed Sacrament is 

reserved must be guarded with extreme care, and this is a grave 
obligation binding the conscience of the priest who has charge of 
the church or the oratory.28

The gravity of this obligation is vigorously affirmed by the 
Instruction of the Sacred Congregation of the Sacraments issued 
in 1938,24 which provided very precise and detailed rules regard
ing the custody of the key of the tabernacle. It forbade that the 
key be entrusted to laymen; but if the key of the tabernacle is kept 
in the sacristy under another lock, the key of the latter may be 
given to a sacristan during the absence of the priest in charge. 
It required that in the churches of nuns or sisters and in religious 
or pious houses of women the key should be kept in no other place 
but the sacristy and that at night it should be deposited in a safe, 
strong, and secret place, locked with two keys one of which is to be 
retained by the superioress or her delegate and the other, by some 
other sister, usually the sacristan.

It provided that in the case of oratories which have received 
from the Holy See the privilege of reserving the Blessed Sacra
ment, the key should be kept by the family in the sacristy, unless 
the bishop decides that it shall be retained by the pastor or by the 
priest who celebrates Mass regularly in the oratory.

It commanded that if there should unfortunately occur a sacri
legious theft or a profanation of the Blessed Sacrament, no matter 
what motive was responsible for it, the local ordinary shall in
stitute an administrative investigation in reference to the culpabil
ity of the pastor or other priest, even an exempt religious, who had 
charge of the Blessed Sacrament, with the obligation of forward
ing to the Sacred Congregation of the Sacraments the record of 
this investigation together with his own opinion and with the 
other animadversions demanded by the Instruction.

sa Can. 1269. §§ 3,4.
S4 S. C. de Sacramentis, instr. May 26, 1938 (zfdS, XXX, 198; Bouscaren, op. cit., 

H. 377 I )-
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1270. The consecrated particles, in a number sufficient for 
the Communion of the sick and the faithful in general, shall al
ways be kept in a clean pyx or ciborium made of solid and accept
able material, tightly closed with a lid, and covered with a white 
and appropriately ornamented silk veil.  The material of which 
the ciborium is made may even be copper, if it is gilded; but it may 
not be glass or crystal.2®

20

1271. At least one lamp shall burn day and night before the 
tabernacle in which the Blessed Sacrament is reserved, in which 
olive oil or beeswax shall be used; but where olive oil is unobtain
able, it is committed to the prudence of local ordinaries to permit 
in its stead the use of other oils, so far as possible vegetable oils.27

a) The sanctuary lamp must burn before the altar, not on the 
altar; it may be attached to the ceiling or the wall and be located 
either in the middle of the sanctuary or at one side of it.

b) A green or red lamp is tolerated.28
c) It is recommended that more than one lamp should burn be

fore the tabernacle on solemn feast days.29
d) According to many authors, a grave sin is committed by the 

person responsible for the failure of the lamp to burn if that condi
tion lasted for twenty-four hours.

e) For the duration of the extraordinary circumstances created 
by World War II the Holy See repeated the exceptional conces
sion stated in this canon for situations in which olive oil is unob
tainable, extending it to the case in which olive oil or beeswax can 
be obtained only with serious difficulty and expenses and per
mitting in an extreme case even the use of an electric light.80

1272. The consecrated hosts, whether reserved for the Com- 
«Can. 1270.

S. R. C., deer. Aug. 31,1867, ad 6 (Decreta authentica, no. 3162); deer. Jan. go, 
1880 (Decreta authentica, no. 3511).

27 Can. 1271. Cf. II Plen. Council of Baltimore, Acta, no. 267.
28 S. R. C., deer. June 2, 1883, ad 5 (Decreta authentica, no. 3576).
20 Coronata, op. cit., II, no. 850.
so s. R. C., deer. Mar. 13, 1942 (AAS, XXXIV, 112); cf. The Jurist, II (1942), 

393; Bouscaren, op. cit., II, 389 f.
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munion of the faithful or for the Exposition of the Blessed Sacra
ment, shall always be fresh and they shall be frequently renewed, 
after those remaining from a previous consecration have been con
sumed, so that thus the danger of corruption may be averted; and 
the instructions given by the local ordinary in regard to this mat
ter shall be sedulously followed,81 even by exempt religious.82

As a rule, hosts should not be consecrated unless they have been 
baked within the twenty days immediately preceding the con
secration. Moreover, renewal should take place every week, in 
accordance with the prescription of the Caeremoniale Episcopo
rum 83 and the law of the II Plenary Council of Baltimore.84

In place of this renewal it is not permitted to transfer the sacred 
hosts from one chapel to another. The occasions on which such 
transportation of the Blessed Sacrament may occur are restricted 
to the following: the processions of the feast of Corpus Christi and 
of the Forty Hours’ Devotion and the carrying of Holy Com
munion to the sick.88

1273—1275. Devotion to the Blessed Sacrament. They who 
have the responsibility of instructing the faithful shall neglect 
no opportunity of fostering in their hearts devotion to the Holy 
Eucharist and shall especially urge them frequently, as far as it is 
possible, to assist at the Sacrifice of the Mass and to visit the Blessed 
Sacrament not only on Sundays and holydays of obligation but 
also on weekdays.88

1274. 1. The private Exposition of the Blessed Sacrament, 
that is, with the pyx, is allowed for any justifying reason with
out the need of the ordinary’s permission in churches and oratories

•‘Can. 1272.
•« Vermeersch-Creusen, op. cit., II, no. 597; Coronata, op. cit., II, no. 851. 
•’Lib. I, c.VI, no. 2.
** Acta, no. 268. In the absence of such particular legislation, Vermeersch- 

Creusen hold that a renewal every second week suffices in normal circumstances; 
cf. Epitome, II, no. 597.

a» S. R. C., deer. June 12, 1638 (Decreta authentica, no. 640); cf. also AER, 
LXX1X (1928), 412 *•

so Can. 1273. Cf. II Plen. Council of Baltimore, Acta, no. 269.
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authorized to reserve the Blessed Sacrament; public Exposition, 
that is, with the monstrance, is allowed on the feast of Corpus 
Christi and on every day within its octave during the solemnities 
of Mass and Vespers in all churches [which are permitted to re
serve the Blessed Sacrament].37 At other times, however, public 
Exposition is allowed only for a serious justifying reason, par
ticularly a public reason, and with the permission of the local 
ordinary, even though the church belongs to an exempt religious 
institute.38

a) For private Exposition the door of the tabernacle is opened 
and the covered pyx or ciborium is, if necessary in order that it 
may be seen by the worshipers, placed near the opening of the 
tabernacle but not outside the tabernacle. The priest wears sur
plice and stole and, if he wishes it, the cope. At least six candles 
must be lighted. Praying and singing are permitted, inclusive of 
the Tantum ergo, which may be sung or recited. Omission of the 
incensation seems to be in greater conformity with the practice 
of the Church. At the end, the worshipers may be blessed with the 
covered ciborium over which the priest also drapes the ends of the 
humeral veil. Reposition then follows.80

b) For public Exposition of the Blessed Sacrament it is re
quired that at least twelve candles be burning on the altar.  It 
must be accompanied by Benediction with the Blessed Sacrament 
publicly exposed in the monstrance. A double incensation is also 
obligatory. If public Exposition and Benediction follow the Mass 
or the office of the day, if the priest does not leave the altar be
tween these functions and the Exposition of the Blessed Sacra
ment, he may wear for the latter function, instead of white vest-

40

87 Cf. Code Commission, July 14, 1922, X (AAS, XIV, 529; Bouscaren, op. cit., 
I, 602). 88 Can. 1274, § 1.

80 S. R. C., deer. May 31, 1642 (Decreta authentica, no. 800); deer. Mar. 16, 
1876, ad I (Decreta authentica, no. 3394); deer. Sept. 11, 1847 (Decreta authentica, 
no. 2957); deer. July 5, 1907 (Decreta authentica, no. 4202); deer. Feb. 23, 1839, 
ad I (Decreta authentica, no. 2786); dear. Aug. 26, 1886 (Decreta authentica, no. 
3666); deer. Feb. 21, 1896, ad. Ill (Decreta authentica, no. 3888).

00 S. R. C. Feb. 8, 1879 (Decreta authentica, no. 3480).
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ments, vestments of the color of the day, exclusive of black, al
ways using, however, a white humeral veil.41

c) The permission of the local ordinary is not needed for pri
vate Exposition even in semipublic oratories to which he has 
given, in accordance with canon 1265, § 1, 20, the permission to 
reserve the Blessed Sacrament. Neither is it needed for public 
Exposition in public oratories during the solemnities of Mass and 
Vespers on the feast of Corpus Christi and during its octave, if 
the oratories enjoy the permission to reserve the Blessed Sacra
ment, since according to canon 1191, § 1, public oratories are 
governed by the same law as churches. If, in semipublic oratories, 
on this feast and during its octave it is desired to observe public 
Exposition during the solemnities of Mass and Vespers, it seems 
advisable to seek the permission of the local ordinary; there seems 
to be adequate reason for his granting the permission.42

d) The II Plenary Council of Baltimore  authorized public 
Exposition of the Blessed Sacrament on certain days in churches 
and in chapels of religious communities. However, this au
thorization yields to the exclusive competence of the local ordi
nary as specified in canon 1274, § 1.

43

2. The minister of the Exposition and the Reposition of the 
Blessed Sacrament is a priest or a deacon; the minister of Bene
diction is only a priest, not a deacon, unless the latter has adminis
tered Holy Viaticum in accordance with canon 845, § 2.44

1275. In all parish churches and in others in which the Blessed 
Sacrament is habitually reserved, the Forty Hours’ Devotion shall 
be observed every year with all possible solemnity on the days 
determined with the consent of the local ordinary; if, because of 
special conditions, this observance cannot, without serious dif-

Cf. Caeremoniale Episcopor., lib. II, a XXXI11, no. 14; Coronata, Institu
tiones, II, no. 853; cf. also Augustine, op cit., VI, on can. 1274.

43 /Xugustine, loc. cit.; Coronata, loc. cit.; Ayrinhac, op. cit., p. 147.
48 Acta, no. 375.
44 Can. 1274, § 2. Cf. S. R. C., deer. Aug. 14, 1858, ad I (Decreta authentica, no. 

8<>74)-
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ficulty, be carried out with all the reverence due so great a sacra
ment, the local ordinary shall see to it that on the specified days 
the Blessed Sacrament shall, for at least several continuous hours, 
be exposed with special solemnity.48

Authoritative directions for the observance of this devotion are 
found in the Instructio Clementina, issued by Clement XI (1700- 
1721) on January 21, 1705.4® Unless a dispensation has been 
granted by the Holy See, the attached indulgences can be gained, 
even outside Rome, only if these directions are followed. In the 
United States, the requisite permission allows, without loss of the 
indulgences, the interruption of the Exposition during the hours 
of the night.47

46 Can. 1275.  S. R. C., Decreta authentica, IV, 3-13848
47 S. C. de Prop. Fide, deer., Jan. 24, 1868; cf. II Plen. Council of Baltimore, 

Acta, no. 376. Cf. also die general decree of the Holy Office, Jan. 22, 1914 (A AS, 
VI, 74L).
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TITLE XVI

The Veneration of the Saints, of 
Sacred Images, and of Relics

Canons 1276-1289

Division. This title opens with a general statement (can. 1276) 
recalling the dogmatic foundations of the norms that follow. These 
norms fall into three categories: (1) those dealing with the venera
tion of the saints (can. 1277 Q» those governing the veneration 
of sacred images (can. 1279 f.); and those regulating the venera
tion of sacred relics (can. 1281-89).

1276. The general principle. It is a good and useful practice 
to invoke the aid of the servants of God reigning with Christ and 

_to venerate their relics and images; above all, however, the faith
ful should have a filial devotion to the IBlessed Virgin Mary.1

1277—1278. The veneration of the saints. 1. Only those serv- 
ants of God who have been beatified or canonized by the Church 
may receive the honor of public veneration.

2. The veneration called dulia is due those who have been 
canonically inscribed in the catalogue of saints: to those who are 
saints this veneration may be shown everywhere through acts that 
are appropriate to it; but to those who are only beatified it can 
be shown only in the places and in the manner expressly specified 
by the Roman Pontiff.* 2

1 Can. 1976.
a Can. 1277, §§ 1, 2. For the significance of public veneration and the acts ap

propriate to it, cf. our commentary on can. 1256.
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The deceased of whose eternal salvation there is reasonable 
certainty may be privately venerated. But no servant of God may 
be called “Venerable” until the Holy See has officially declared 
that he suffered martyrdom or practiced the virtues in a heroic 
degree.8

Since the twelfth century the beatification and the canonization 
of the servants of God has been, as an issue of major consequence 
(causa maior), reserved to the Holy See.4

1278. It is praiseworthy that, with the observance of the requi
site conditions [servatis servandis], saints be chosen and, with the 
sanction of the Apostolic See, constituted patron saints of nations, 
dioceses, provinces, confraternities, religious communities, and 
of other places and other moral persons. However, without an 
indult of the Apostolic See, those who are only beatified cannot 
be chosen as patrons.6

A patron saint remains such permanently until the Holy See 
intervenes. There is a difference between the saint chosen as a 
patron in accordance with the provisions of this norm and a saint 
to whom an individual church is dedicated (whose feast is called a 
titular feast) or to whom the protection of some work is confided 
by the Holy See, e.g., Catholic schools of higher learning to the 
protection of St. Thomas Aquinas, charitable organizations to 
that of St. Vincent de Paul, retreats to that of St. Ignatius Loyola, 
and missions to that of St. Francis Xavier and St. Theresa of the 
Infant Jesus.8

1279-1280. Sacred images. 1. No one can lawfully place or
1S. R. C., deer. Aug. 26, 1913 (AAS, V, 436 f.).
4 For the formalities and effects of the requisite procedure in the processes of 

beatification and canonization, cf. the second part of the fourth book of the Code 
(can. 1999-2141).

6 Can. 1278. The requisite conditions mentioned here in the text are those 
specified by the Sacred Congregation of Rites, particularly those contained in the 
decree of March 23, 1630, approved by Urban VIII (1623-44). Cf. Decreta 
authentica, no. 526.

0 Cf. Vermeersch-Creusen, op. cit., II, no. 604. The feast of a patron saint must 
be observed with special liturgical services, especially affecting the celebration of 
Mass and the recitation of the Office. 

530



VENERATION OF THE SAINTS can. 1281

procure that there be placed in even exempt churches or in any 
other sacred places any unusual image, unless it has been ap
proved by the local ordinary.

2. The ordinary, on his part, shall not approve for public ex
position to the veneration of the faithful images which depart 
from the approved usage of the Church.

3. The ordinary shall never permit, in churches or other sacred 
places, the exposition of images [paintings, statues, pictures, med
als] which convey false dogmatic notions, which do not conform 
to good taste or the canons of propriety, or which may be an oc
casion of dangerous error for the unlearned.

4. If images that are exposed for public veneration are to be 
solemnly blessed, this blessing is reserved to the ordinary who 
may, however, commission any priest to impart it.7

1280. When images of great value, arising from their antiquity, 
artistic excellence, or the devotional esteem of the faithful, which 
are exposed to the veneration of the faithful in churches or public 
oratories, need repair, they shall never be restored without the 
written consent of the ordinary; and the latter, before granting the 
permission, shall seek the advice of prudent and skilled experts.8

1281—1289. Sacred relics. 1. Major [insignes] relics or images 
of great value, as well as other relics or images held, in any church, 
in high devotional esteem by the people, cannot be validly alien- 

_ated or permanently transferred to another church without the. 
^permission of the Apostolic See,0 i.e., of the Sacred Congregation 
of the Council.10

In the strict sense, a relic is the body or a part of the body of 
one who has been beatified or canonized; in a broad sense, how
ever, the term denotes also objects that were associated with him, 
e.g., articles of clothing, his writings, or his books.

7 Can. 1279. §§ 1-4. The term “ordinary" in this canon includes the major 
superior of a clerical exempt institute.

“Can. 1280. The term “ordinary” in this canon includes the major superior 
of a clerical exempt institute. • Can. 1281, § 1.

10 Coronata, op. cit., II, no. 85g.
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2. The major [insignes] relics of a saint or of one beatified are 
the entire body, the head, an arm, a forearm, the heart, the tongue, 
a hand, a leg, the part of the body of a martyr suffering the wound 
that caused death, provided it is entire and not too small.11 To 
these must be added relics of the holy cross.12

11 Can. 1281, § 2. 12 Coronata, op. cit., II, no. 860.
«S. R. C., deer. Mar. 11, 1871 (Decreta authentica, no. 3238); deer. May 

25* 1906, ad H (Decreta authentica, no. 4186). 14 Can. 1282, §§ 1, 2.
m Cf. can. 1189. m Can. 1283, §§1,2.
it Code Commission, July 17, 1933, I (AAS, XXV, 345; Bouscaren, op. cit., I, 

603).

On the feast day of a saint, a major relic of whom a church pre
serves, the Credo is required to be recited in the Mass of that 
saint celebrated in that church.18

1282. 1. Without the express permission of the local ordi
nary, the major relics of saints or of the blessed cannot be kept in 
private homes or in private oratories.

2. Minor relics, on the other hand, can, with proper respect, 
be kept in private houses and reverently carried about by the 
faithful.14

But since the private oratories of cardinals and bishops are the 
equivalent of semipublic oratories,18 even major relics may be 
kept in them.

1283. 1. Only those relics which are ascertained to be genuine 
through an authentic document issued by a cardinal, by a local 
ordinary, or by some other ecclesiastical person to whom the 
faculty of authenticating relics has been granted by an Apostolic 
indult. can be publicly venerated in churches, even exempt 
churches.

2. Without a special mandate, a vicar general cannot declare 
relics to be authentic,10 even if they are parts taken from a relic 
already authenticated.17

1284. Local ordinaries shall prudently withdraw from the ven
eration of the faithful any relic which they know for certain to be
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QQt genuine,18 e.g., one alleged to be that of the high priest, 
Melchisedech.10

1285. 1. Sacred relics, the authenticating documents of which 
have been lost as a result of civil disturbance or other causes, shall 
not be exposed to public veneration until the local ordinary 
decides to allow it; this decision cannot be made, however, by a 
vicar general without a special mandate.

2. But ancient relics [for which no authenticating documents 
exist] can be venerated in the same manner as they have been 
previously venerated, unless in a special case it is manifest from 
incontrovertible evidence that they are spurious.20

1286. Local ordinaries shall not allow discussions, particularly 
in sermons, books, periodicals, or pamphlets intended to foster 
devotion, involving a questioning of the authenticity of sacred 
relics on the strength of mere conjectures, of mere probability, or 
of prejudice, especially if they are couched in terms savoring of 
ridicule or contempt.21 But moderate and respectful investiga
tion, as well as prudent criticism, is encouraged rather than for
bidden.22

1287. 1. Relics, when exposed, shall be enclosed in a case or 
locket and sealed with the seal of the authenticating prelate,23 in 
order to guard against theft, fraud, and profanation.

2. Relics of the true Cross shall never be exposed for public 
veneration in the same case with relics of the saints, but they must 
have their own separate case.

3. Without a special indult the relics of the blessed shall not 
be carried in processions or exposed in churches except where the 
Holy See has allowed the celebration of the Mass and the office as-, 
signed to them.2*

*®Can. 1284.
*®S. R. C.. deer. Aug. 3, 1697 (Decreta authentica, no. 1977).
«0 Can. 1285, §§ 1, 2. 21 Can. 1286.
21 Augustine, 0/1. cit., VI, on can. 1286; Bcste, op. cit., on can. 1286.
«• Can. 1287, § 1. 34 Can. 1287, §§ 2, 3.
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1288. Relics of the true cross which may be enclosed in the 
pectoral cross of a bishop become, after the death of the latter, the 
property of his cathedral church to be eventually transmitted to 
his successor; and if the deceased bishop was entrusted with the 
government of more than one diocese, the relics pass to the 
cathedral church of the diocese in which he died or, if death oc
curred outside them all, to the cathedral church of the diocese 
from which he began his last journey.26

This restriction applies only to the relics, not to the pectoral 
cross as such; but in removing the relics care must be taken to 
avoid profanation.

1289. 1. It is very wrong to sell relics. Therefore local ordi
naries, rural deans, pastors and all others entrusted with the care 
of souls, shall exercise the utmost care to prevent the sale of relics, 
especially those of the holy cross, and to avert the transfer of them 
to non-Catholics particularly through inheritance or on the oc
casion of a general sale.  In the case of a sale, the matter must be 
reported to the local ordinary; however, in an urgent case, one is 
justified in redeeming the relics even by offering the price neces
sary to do so, presuming in the circumstances the requisite au
thorization of the local ordinary.

28

2. Rectors of churches, as well as all others similarly concerned, 
shall be vigilant to prevent the profanation of sacred relics, their 
loss through negligence, or the careless custody of them.27

«Can. 1288.
«Can. 1289, § 1. The penalty imposed for the selling of relics is automatic ex

communication reserved to the ordinary; cf. can. 2326.
«Can. 1289, §2.
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Sacred Processions

Canons 1290-1295

Division. The first canon of this title (can. 1290) defines a 
sacred procession; the remaining five canons (can. 1291-95) pro
vide rules governing particular kinds of sacred processions.

1290. Definition and classification. 1. The term “sacred pro
cessions” is used to signify solemn supplications made by the 
faithful marching in an orderly manner, under the leadership of 
the clergy, from a sacred place to a sacred place for the pur
pose of exciting the devotion of the faithful, of recalling God’s 
blessings, of expressing thanks to Him, and of imploring His 
aid.1

Hence a sacred procession does not exist without the four 
following elements: (1) the participation of a group of the faith
ful; (2) the official presence of the clergy; (3) at least two sacred 
places as points between which the procession takes place; and 
(4) a pious purpose.

2. Ordinary processions are those which take place annually 
on specified days in accordance with the liturgical books or with 
the customs of individual churches; extraordinary processions arc 
those organized for other public causes on other days,* 2 e.g., for 
the purpose of obtaining fair weather, of averting a storm, or of 
seeking liberation from famine, war, or plague.

Processions are public if they traverse the public thorough-
1 Can. 1290, § 1. * Can. 1290. § 2.
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fares; otherwise they are private, even if they occur outside a 
church but in the immediate vicinity of its walls.

1291. The procession of the feast of Corpus Christi. 1. Unless 
there is an immemorial custom to the contrary or unless, in the 
prudent judgment of the bishop, local circumstances require a 
contrary rule, on the feast of Corpus Christi there shall take place 
in any given place [city or town] only one solemn procession 
through the public thoroughfares and that from the principal 
church and in it all the clergy must take part, as well as all reli
gious communities of men, even those enjoying exemption, and 
the confraternities of laymen; only those regulars are excused from 
this participation who live perpetually in strict enclosure or who 
dwell more than three miles away from the city involved.  The ex
ception made in favor of regulars is held to be applicable to all 
religious in the same circumstances.  Moreover, religious insti
tutes retain the contrary privilege if it was granted them directly 
and specially after the Council of Trent.® Besides, they may be 
excused as a result of legitimate custom.® In any event, the obliga
tion is imposed directly on the community of religious rather than 
on the individual religious.

8

4

2. The other parishes and churches, including those belong
ing to regulars, can have their own processions outside the church 
during the octave; but where there are more churches than one, 
it is the function of the local ordinary to specify the day, the hour, 
and the route for each procession.7

1292. Extraordinary processions. The local ordinary, after 
consulting his cathedral chapter (or board of diocesan consultors), 
can, for a reason of a public nature, prescribe extraordinary pro
cessions in which, as in the case of customary and ordinary ones, 
all those are obliged to participate who are mentioned in canon 
1291,§ 1.8

•Can. 1291, § 1. The distance specified in the text is really 2.78 miles. 
•Vermeersch-Creusen, op. cit., II, no. 618; Ayrinhac, op. cit., p. 165. 
•Augustine, op. cit., VI, on can. 1291; Vermeersch-Creuscii, loc. cit.
• Vermeersch-Creusen, loc. cit. 7 Can. 1291, § 2. 8 Can. 1292.
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1293. Public processions o£ religious. Religious, even exempt 
religious, are not allowed to hold processions outside their 
churches or cloisters without the permission of the local ordi
nary, except in the case mentioned in canon 1291, § 2.0 Since pro
cessions around the walls of their church, when they have no 
cloister, remain processions private in nature, these processions 
are not forbidden by the terms of this canon.10

1294. Rights and obligations of the local clergy. 1. Neither a 
pastor nor anyone else can introduce new processions, or transfer 
or abolish customary processions, without the permission of the 
local ordinary.

2. All the clerics attached to a church must take part in the 
processions [ordinary and extraordinary] conducted by that 
church.11

1295. The maintenance of order. Ordinaries shall see to it that 
if there exist any abuses they shall be eliminated and that pro
cessions be conducted in an orderly manner, with the observance 
of that modesty and reverence which is especially demanded by 
the nature of these pious and religious acts.12

9 Can. 1293.
10 S. R. C., deer. Jan. 21, 1690 (apud Ayrinhac, op. cit., p. 166). Cf. Augustine, 

op. cit., VI, on can. 1293; Vermeersch-Creusen, op. cit., II, no. 620. Cf. S. R. C., 
deer. July 28, 1658 (Decreta authentica, no. 1096).

Can. 1294, §§ 1, 2. 12 Can. 1295.
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TITLE XVIII

Sacred Furnishings * 

Canons 1296-1306

Division. The first canon of this title (can. 1296) treats of the 
custody of the sacred furnishings, the requisite inventory of them, 
and the material of which they are to be made, as well as of the 
style (forma) in which they are to be designed. This regulation is 
followed by a rule specifying the persons responsible for supply
ing these furnishings (can. 1297). The following three canons 
govern their transmission at the death of the person in charge of 
them (can. 1298-1301). The care and the use of the furnishings 
are regulated in canons 1302 f.; the blessing of them and their 
loss of this blessing, in canons 1304 f.; and the handling and the 
washing of sacred vessels and linens, in canon 1306.

1296. Custody, inventory, material, and style. Articles belong
ing to the sacred furnishings [sacra supellex], particularly those 
which, in accordance with the liturgical laws, must be blessed or 
consecrated and which are used for public worship, shall be^aiP- 

, fully stored in the sacristy of the church or in some other safe and 
reputable place, nor shall they be used for profane purposes.1 In 
the strict sense, only furnishings that have been consecrated or 
blessed with a constitutive blessing belong to the class of sacred

1 Can. 1296, § 1. The term "sacra supellex” designates all utensils, sacred ves
sels^ vestments, linens, and whatever else is destined for.use in the ceremonies 
Associated with divine worship. Cf. Coronata, op. cit., II, no. 87G; Vertneeisch- 
treusen, op. cit., II, no. 623; Ayrinhac, op. cit., p. 168.
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furnishings; but other furnishings are also, in a broad sense, 
classed with them.

Thus sacred furnishings include the following categories of 
articles: (1) sacred vestments (amice, alb, cincture, maniple, stole, 
chasuble, cope, dalmatic, surplice, as well as episcopal and pre- 
latial vestments); (2) sacred vessels with the appurtenant linens 
(chalice, paten, ciborium, ostensorium with its lunula, corporal, 
purificator, burse, pall, chalice veil, thurible, Mass bell, etc.); 
(3) articles used in connection with the decoration of the altar or 
the church (lamps, candles, flowers, candlesticks, crucifix, canopy, 
seats for the ministers and the faithful, etc.).

2. In accordance with the norm of canon 1522, 20, 30, there 
shall be made and accurately kept an inventory of all sacred fur
nishings.2

3 Can. 1296, § 2.
’Can, 129G, §3. Cf. Vermeersch-Creusen, op. cit., II, no. 624, who treat at 

greater length of the rules involved. 4 Can. 1297.

Each article and its value must itemized in this inventory, which 
shall be made in duplicate and signed. One copy is kept in the 
archives of the church; the other is sent to the diocesan curia for 
its archives.

3. As to the material and the style [employed in the making] of 
the sacred furnishings, there shall be observed the requirements)/ 
of the liturgical laws, of ecclesiastical tradition and, as far as re-j 
sources permit, of the laws of sacred art.3

1297. The obligation of supplying the sacred furnishings. Un
less other provisions have been made, they who are bound by the 
norm of canon 1186 to pay for the repairs of the church are also 
bound to supply it with the furnishings necessary for divine wor
ship.4

12^8. The transmission of the furnishings of a deceased cardi
nal. 1. All the sacred furnishings of a deceased cardinal, inclu
sive of every item permanently dedicated to divine worship but 
not of his rings and pectoral crosses with their relics, irrespective 
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of the kind of the nature of the income with which they were 
bought, if he was a cardinal who had his domicile in Rome, even 
though he was a bishop of a suburbicarian see or an abbot nullius, 
pass to the papal treasury, unless the cardinal previously gave or 
bequeathed some item to a church, a public oratory, a pious place, 
a cleric, or a religious.

2. It is to be desired that a cardinal who wishes to use this au
thorization shall show a preference, at least in some measure, for 
those churches which he held under his title, as administrator or 
in commendam.6

12^9. The transmission of the furnishings of a deceased 
bishop. 1. The sacred furnishings of a deceased residential 
bishop, even though he was a cardinal, pass to the deceased prel
ate’s cathedral church, with the exception of his rings and pectoral 
crosses with their relics [but not the relics of the true cross which 
are governed in their care by canon 1288], without prejudice to 
canon 1288, and with the exception of all items of any kind which 
clear evidence shows the deceased bishop bought with funds not 
belonging to the church while there is lacking evidence that they 
ever passed to the ownership of the church.® The presumption 
here stated favors the church when there is no clear evidence that 
the property was bought with funds that did not belong to the 
church; on the other hand, when clear evidence of this kind is 
available, there is no presumption that the property afterward 
passed into the ownership of the church.

2. If a residential bishop has ruled two or more dioceses in 
succession or has governed simultaneously two or more dioceses 
either canonically united or entrusted to his administration, each 
having its own cathedral church, all the sacred furnishings, or 
respective items of them, pass to the cathedral of that diocese

BCan. 1298, §§ 1, 2. The sacred furnishings of a cardina! are found listed in 
Pius IX, litt. ap. Quum illud, June 1, 1847 (Fontes, no. 505). Cf. also Augustine, 
op. cit., VI, on can. 1298; Coronata, op. cit., II, no. 880.

a Can. 1299, § 1. For the list of furnishings involved, cf. Pius IX, litt. ap. Quum 
illud, June 1, 1847 (Fontes, no. 505). 
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which paid for them, if it is evident that they were bought from 
the income of only one diocese; in the absence of this evidence, if 
the revenues, without separation or distinction, flow into one fund 
constituting the bishop’s benefice [mensa episcopalis], an equal 
division shall be made for the benefit of the respective cathedrals; 
but if the revenues are distinct and separate, the division among 
the respective cathedral churches shall be based on the proportion 
of the income received by the bishop from the respective dioceses 
and on the length of time during which he governed them.

3. A bishop is obliged to draw up an authentic inventory of 
all the sacred furnishings and in it he shall truthfully specify the 
date on which they were acquired and clearly determine which 
of them have been acquired, not from the church’s income and 
revenues, but from his own estate or through donations made to 
him personally; otherwise all are presumed bought with the in
come of the church.7

13<#>. The furnishings pertaining to a benefice. The rule of 
canon 1299 applies also to clerics holding a secular or a religious 
benefice in any church.8 Therefore, at the death of a pastor it is 
presumed that all the sacred furnishings found in the parish, even 
in the rectory, belong to the parish church,® but the contrary can 
be proved if adequate evidence is available. The presumption 
follows the pastor even after he resigns the benefice.10

1301. The duty of making a will. 1. Cardinals, residential 
bishops, and other clerics who are incumbents of a benefice are 
bound in duty to provide for the fulfillment, even before the 
civil law, of the prescriptions of canons 1298-1300 by executing 
a last will or other documents in a form recognized as valid by the 
civil law.

2. Therefore they shall promptly execute an appointment,

V Can. 1299. § S. 3*
• Can. 1300.
• This applies to pastors in the United States as well as elsewhere. Cf. Beste, 

op cit-> on can. 1300.
10 Coronata, op. cit., II, no. 88«. 
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with the formalities demanded by the civil law, of a person of 
good reputation as specified in canon 380 [a priest appointed at 
the moment the incumbent takes possession of his benefice], whose 
duty it is, in the event of death, to take possession not only of the 
sacred furnishings, but also of books, documents, and other things 
belonging to the church found in their residence, and to deliver 
them to their rightful claimants.11

The II Plenary Council of Baltimore, quoting verbatim the first 
decree of the V Provincial Council of Baltimore (1843), obliges 
bishops to make a will or, through some other document, pro
vide for the security of diocesan property. It also requires that 
a duplicate copy be filed with the archbishop within three months 
of the bishop’s consecration. Moreover, at the end of this period, 
the archbishop is required to inform the bishop of his obligation; 
if the latter should delay longer, the terms of the decree provide 
that his failure should be reported to the Sacred Congregation. 
At the time of the II Plenary Council of Baltimore, the Sacred 
Congregation to which this report was to be made was the Sacred 
Congregation for the Propagation of the Faith. It is not entirely 
clear whether this regulation is still obligatory, since the author
ity of this Sacred Congregation over the United States came to an 
end in 1908 with the Constitution Sapienti consilio of Pius X.13

11 Can. 1301, §§ i, 2.
12 June 29, 1908 (Fontes, no. 682). Cf. II Plen. Council of Baltimore, Acta, no. 

191. Prior to this enactment of the V Provincial Council of Baltimore, the IV 
Provincial Council of Baltimore (1840), in its eighth decree [reported verbatim 
in II Plen. Council of Baltimore, Acta, no. 188] had ordained that all bishops 
should hold die property of their dioceses in such a way that it would pass validly 
under the secular law to their successors, that tiicy should have a proper inventory 
of church property, and that they should make a will or provide for the security 
of diurch property through some other document legally enforceable. The Sacred 
Congregation for the Propagation of the Faith in approving this decree (December 
15, 1840), prescribed that the bishop should make a will and name one of the 
bishops of the United States his heir, preferably his coadjutor, if he had one. It 
required him to keep one copy and send a copy to the archbishop of Baltimore 
[there was only one archdiocese in the United States at that time]. The latter 
was told to send his to the senior suffragan. The bishop was to notify the prelate 
whom he had appointed heir that he had done so and to explain that the property 
mentioned in the will was the property of the diocese. The notification was then
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The purpose of this legislation was to provide for an authentic 
inventory that could be enforced under the secular law. It was 
obviously not a will that was intended, for the property involved 
was not the property of the bishop. Since it was not, he could not 
dispose of it by will. Indeed the III Plenary Council of Baltimore 
requires, in addition to the inventory of the property of the 
church, an inventory of the property belonging to a bishop or a 
pastor.13

With regard to the inventory, in the respective case, of ec
clesiastical property, the provisions of the III Plenary Council are, 
like those of canon 1522, 20, more extensive than those of canons 
1298-1301. Besides the items contemplated in these canons, the 
more extensive inventory is required to list all the movable and 
immovable property pertaining to the various buildings of which 
the respective ecclesiastical unit consists, inclusive of the ceme
tery, and to specify both fixed income and continuing or recur
rent liabilities. One copy of this inventory, in the case of subordi
nate moral persons, is to be sent to the chancery.

Canon 1522 requires this inventory to be made prior to the 
beginning of the term of administration, whereas the III Plenary 
Council requires it to be submitted to the chancery annually, 
signed by the pastor or the administrator and his church com
mitteemen or other advisers, as well as at the expiration of one’s 
term of office for transmission to one’s successor. An annual ac
counting is required by canon 1525, § 1.

In making this inventory, a pastor should observe the rule im
posed by the III Plenary Council of Baltimore, i.e., that unless the 
contrary is explicitly asserted by the donor, gifts of a nature that

to be burnt. When the bishop died, the prelate named heir was required to appoint 
from the clergy of the deceased bishop’s diocese an administrator to care for 
diocesan property until the coming of a successor of the deceased. An account of 
the administration was to be rendered to the successor on his installation. Cf. Coll. 
S. C. P- P- i'°- 9‘6-

is cf. Acta, no. 268 (in reference to a bishop's property); no. 276 (in reference 
to a pastor’s property). 

543



can. 1302 THE SACRED CANONS

makes their use available to the church are conclusively pre
sumed to have been given to the latter, and not to the pastor. This 
presumption is also stated in canon 1536, § 1.

With regard to their own belongings, bishops and priests arc 
urged by the III Plenary Council of Baltimore to make their 
wills promptly: indeed, in the case of bishops there seems to be 

)a precept.14 Moreover, diocesan statutes frequently impose this 
^obligation on priests, at least on pastors. Indeed the III Plenary 
Council of Baltimore states that it is the part of a prudent confes
sor to speak to a sick priest about his will, especially about re
membering religious, educational, and charitable institutions. It 
adds that an experienced priest should be named executor of a 
priest’s will.

1302. The care of the sacred furnishings. Rectors of churches 
and others to whom the care of the sacred furnishings has been en
trusted shall sedulously provide for their preservation and for 
their fitness for use.10

1303. Charge for the use of the furnishings. 1. The cathedral 
church must supply the bishop gratuitously the sacred furnish 
ings and all other requisites for the Sacrifice of the Mass or for 
other pontifical functions, even when he celebrates privately, not 
only in the cathedral church but also in other churches of the 
[episcopal] city or its suburbs. ® This privilege is probably avail
able even to coadjutor bishops and auxiliary bishops. But it does 
not extend to the functions performed in any semipublic oratories 
or in churches or public oratories lying beyond the suburbs of the 
episcopal city.  The obligation of the cathedral church extends to 
what is needed by the clerics who assist the bishop in the functions 
celebrated in the churches specified.

1

17

q. If a church is poor, an ordinary may permit the exaction of
14 Cf. Ada, no. 269 (in reference to a bishop's property); no. 277 (in reference 

to a priest’s property).
is Can. 1302. Cf. II Plen. Council of Baltimore, Ada, no. 3G0.
10 Can. 1303. § 1. 17 Coronata, op. cit., II, no. 884.
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a moderate fee for the use of the sacred furnishings and the other 
requisites for the Sacrifice of the Mass from priests who celebrate 
Mass in them for their own convenience.18 A major superior of 
an exempt clerical institute is authorized to grant this permission; 
he may also, should there be lacking a diocesan norm, specify the 
amount of the permissible exaction.19

3. It pertains to the bishop, not to the vicar capitular [adminis
trator] or, in the absence of a special mandate, to the vicar general, 
to specify the amount that may be exacted, and no one, even ex
empt religious, may demand more.

4. The bishop shall specify this amount for the entire diocese, 
in the diocesan synod, if possible, or after consultation with the 
chapter [board of diocesan consul tors] outside the synod.20

1304. The minister for the blessing of the sacred furnishings. 
The blessing of those sacred furnishings which, in accordance 
with liturgical laws, must be blessed before they can be put to 
their appropriate use, can be imparted by the following persons:

10 cardinals and bishops without distinction;
2° local ordinaries who do not possess the episcopal character, 

for the churches and oratories of their respective territory;
30 a pastor for the churches and oratories located within the 

limits of his parish, and rectors of churches in the case of furnish
ings used in the latter;

40 priests delegated by the local ordinary, within the limits of 
the delegation and of the jurisdiction of the delegating authority;

50 religious superiors and priests of their respective institutes 
enjoying delegation from them, for their own churches and ora
tories and for the churches of nuns subject to them.21

The blessings contemplated here are those in which no sacred 
anointing is required. Patens and chalices may be consecrated by

i® Can. 1303, § s.
1» Vcnnccrsch-Crcusen, op. cit., II, no. 631; Bcste, op. cit., on can. 1303, § 2.
»0 Can. 1303. §§ 3, 4. ai Can. 1304,
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cardinals, bishops, and, even though they lack the episcopal char
acter, vicars apostolic, prefects apostolic, abbots nullius, and prel
ates nullius.22

22 Cf. our commentary on can. 1147 (§ 1), 1155; 1199. h /
28 Cf. our commentary on can. 1147 (§ 3), 1148 (§ 2). Cf. can. 210 for rules gov

erning the granting of this authorization to use the reserved power of orders that 
is involved. Cf. Bouscaren-Ellis, op. cit., p. 711.

2* Vermeersch-Creusen, op. cit., II, no. 632.
26 Can. 1305, § 1, i°, 2*. Can. 1305, § 2.

j Lack of proper authorization makes unlawful the imparting of 
I a blessing of this kind: but it is valid if the proper words and cere- 
/ monies were employed.23

The corporal and the pall are to be blessed with one blessing. 
All the celebrant’s Mass vestments must be blessed, though a 
merely probable opinion excludes the cincture. The altar cloths 
must be blessed; and the tabernacle. No blessing is prescribed 
for the chalice veil, the purificator, or the items used at Benedic
tion of the Blessed Sacrament, inclusive of the priest’s vestments 
[i.e., surplice, cope, and humeral veil]; this is true also of the 
dalmatics and of the ciborium. However, all may be blessed, and 
it is recommended that blessing be given the ciborium and the 
lunula.24 *

The transfer of validly blessed furnishings from one church to 
another does not justify the repetition of the blessing.

1305. Loss of blessing or consecration. Blessed or consecrated 
sacred furnishings lose their blessing or consecration:

i° if they are so damaged or altered as to lose their original 
form and to become unsuitable for their designated use:

2° if they have been put to unbecoming uses or exposed to 
public sale.26 Private sale, in the absencepf public exposition, does 
not produce the desecrating effect.

2. A chalice or a paten does not lose its consecration through 
the loss or the renewal of the gold plating: but if the latter wears 
off, there is a grave obligation to have the object replated. ®2

1306. The handling of sacred furnishings. 1. Care must be 
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taken that the chalice and the paten and, previous to washing, 
purificators, palls, and corporals used in the Sacrifice of the Mass, 
shall not be touched except by clerics or by those entrusted with 
the custody of these furnishings.27 The custody of them may be 
entrusted to lay persons, e.g., sacristans.28 A justifying reason, e.g., 
the replating of a chalice, permits the handling of these objects 
by other lay persons.20 Moreover, it is the touching of these objects 
with the bare hand that is forbidden.

2. The washing of the sacred linens. Purificators, palls, and 
corporals used in the Sacrifice of the Mass shall not be given for 
washing to lay persons, even religious, until they have first been 
washed by a cleric in major orders; the water in which they have 
first been washed shall be poured into the sacrarium or, if there 
is none, into the fire.  An indult of the Holy See is required to 
permit the first washing to be done by any other than a cleric in 
major orders.

80

87 Can. 1306, § 1.
88 Coronata, op. cit., II, no. 887; Vermeersch-Crcusen, op. cit., II, no. 635; 

Ayrinhac, op. cit., p. 176; contra Augustine, op. cit., VI, on can. 1306 (note 51).
29 Cf. Ayrinhac, ibid., p. 177; Cappello, De sacramentis, I, no. 804.
80 Can. 1306, § 2.
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TITLE XIX^

Vows and Oaths

Canons 1307-1321

Division. This title is divided into two chapters of which the 
first (can. 1307-15) treats of vows, and the second (can. 1316-21), 
of oaths.

CHAPTER I 
Vows

Canons 1307-1315

Division. This chapter first defines a vow (can. 1307, § 1); it 
then specifies those capable of making a vow (can. 1307, § 2), 
and denies validity to a vow made under coercion (can. 1307, 
§ 3). Canon 1308 classifies vows; canon 1309 lays down the 
principle on which vows are made subject to reservation to the 
Holy See; canon 1310 limits the extension of a vow in relation to 
the persons bound by it; canon 1311 indicates the circumstances 
under which the obligation of a vow is terminated; canon 1312 
authorizes the nullification and the suspension of the obligation 
of a vow; canon 1313 enumerates the persons authorized to dis
pense from the obligation of a vow; canon 1314 regulates the 
changing of the obligation owing under a vow; and canon 1315 
assigns to religious profession the effect of suspending vows made 
prior to it.

1307. Requisites. 1. A vow, that is, a deliberate promise freely 
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made to God to do something that is possible, the performance of 
which is better than its omission, must be fulfilled under an 
obligation arising from the virtue of religion.1 This definition 
shows that a mere resolution is not a vow. For certain vows, e.g., 
that of perfect chastity, there is required knowledge and delibera
tion greater than that requisite for the commission of a grave sin. 
The possibility of performance is measured by a consideration 
of both the physical and the moral powers of the person on whom 
the obligation is imposed. If the fulfillment is only partly pos
sible, this part of the vow, if it is divisible from the part that is 
impossible, must be fulfilled. In a particular case, marriage might 
be better than its opposite; in that case, therefore, a vow to marry 
would be valid.

2. Unless they are forbidden by law, all who have the necessary 
use of reason are capable of making a vow.2 A prohibition of the 
natural law forbids one to make a vow incompatible with one’s 
state; a prohibition of ecclesiastical law prevents the making of 
the public vows of religion before the attainment of a specified 
age.8

3. A vow made under the influence of serious and unjustly 
inflicted duress is by the law itself rendered automatically invalid.4 
The duress must, however, be the cause, not merely the occasion, 
of the making of the vow; but it is not required that the purpose of 
the duress was precisely that of extorting the vow. Fear produced 
otherwise than by a free external cause does not result in the in
validity of the vow, unless it destroys all power of deliberation. 
Moreover, duress that does not produce serious dread, even 
though it is the result of an unjust action on the part of a free 
external agent, is considered, in the external forum, as not having 
a determining effect in the making of a vow.

A substantial error also invalidates any vow, even that involved 
in public religious profession.8 Other vows are also invalidated

1 Can. 1307, § 1. 2 Ibid., § 2. • Cf. can. 573. * Can. 1307, § 3.
• Vemieersch-Creusen, op. cit., II, no. 637.
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by an error regarding a matter the existence of which was so neces
sary to the making of a vow that the latter would not have been 
made had it been known that its supposed existence was not veri
fied (error de conditione). The same is true of an error made for 
a purpose which cannot be realized (error de causa finali), e.g., for 
a favor already granted.®

1308. Classification. 1. A vow is public if it is accepted by a 
lawful ecclesiastical superior in the name of the Church; other
wise, it is a private vow.7

Hence, in order that a vow may be public, the superior accept
ing it must (1) have some authority in the external forum (not 
necessarily jurisdiction); (2) be a legitimate superior, i.e., one 
authorized even by delegation, with a corresponding duty, to 
accept the vow; (3) be an ecclesiastical superior, since the spiritual 
nature of the vow places it under the immediate and exclusive 
power of the Church. Moreover, a vow is not public unless ac
cepted in the name of the Church; and the lack of this requisite 
prevents the vows of the members of quasi-religious societies 
from being public vows, even though they should be accepted 
by a bishop.

2. A vow is solemn if it is acknowledged as such by the Church; 
otherwise it is simple.9

3. A vow is reserved if dispensation from it can be granted only 
by the Apostolic See.

4. A vow is personal if it promises an act of the person making 
the vow [e.g., the assistance at Mass]; real, if a thing is promised 
[e.g., the celebration of a Mass]; mixed, if it contains both a per
sonal and a real element [e.g., the celebration of a Mass and assist
ance at that Mass].9

A further classification consists of vows that are absolute and 
vows that look to a condition, e.g., the recovery from an illness.

• Errors of the tiro latter types have no effect on the contract of matrimony even 
though they acted as inducements for the making of the contract. Cf. can. 1084.

7 Can. 1308, § 1. 8 Can. 1308. § 2. Cf. can. 579.
•Can. 1308, §§3-4.
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1309. Reserved vows. The private vows reserved to the Apos
tolic See are only the vow of perfect and perpetual chastity and 
the vow of entering a religious institute of solemn vows [i.e., an 
institute in which solemn vows are actually made], provided that 
these vows are made absolutely [i.e., without a condition] and 
after the completion of the eighteenth year of age,10 with the in
tention of assuming a serious obligation to fulfill them.

All public vows are in some measure reserved since dispensa
tion from them and the commutation of them depends directly 
or indirectly on the Holy See in accordance with the provisions 
of law. So are the private vows made by the members of quasi
religious societies.11 The reason for this reservation is to be found 
in the vested right acquired by the Church or the respective 
institute or society.

1310. Extent of the obligation of a vow. 1. Of itself, a vow 
obliges no one but the person who made it.12 Thus vows made by 
a group of persons bind only those who made them, not their con
freres or associates and, a fortiori, not their successors. If a supe
rior should impose on all members of an institute the observance 
of a vow made by a group of their confreres or by himself, the 
obligation is binding, but it derives from the virtue of obedience 
and not from that of religion.18

2. The obligation arising from a real vow passes to the heirs 
and so does that part of the obligation of a mixed vow which is 
real.14

This obligation binds the heirs only by a duty arising under the 
virtue of religion, not by one arising under the virtue of justice. 
It is an obligation of the former kind that binds him who made 
the vow; and it is this obligation that passes to the heirs. There

to Can. 1309. The faculties of the apostolic delegate have included that of dis
pensing from or commuting all simple vows, privately pronounced, even those 
reserved to the Holy See, except vows in which a third party’s interests are in
volved. Cf. Bouscaren, op. cit., I, 178.

n Cf. can. 214, 633-36, 638, 640, 648, 669, 681. »3 Can. 1310, § 1.
*• Cf. Augustine, op. cit., VI, on can. 1310, § 1; Vermeersch-Creusen, op. cit., 

II, no. 641. 14 Can. 1310, § a.
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fore dispensation from it, if the vow is private, is not reserved to 
the Apostolic See.16

1311. The cessation of a vow. A vow ceases by the lapse of the 
time fixed for the fulfillment of the obligation; by a substantial 
change in the subject matter of the vow; by non-fulfillment of a 
condition on which the obligation of the vow depends or the 
cessation of the purpose [final cause] for which the vow was made; 
and by annulment, dispensation, and commutation. ®1

The last three causes of the termination of a vow are causes 
extrinsic to the vow; the other causes are intrinsic. The subse
quent canons deal with the positive acts which are extrinsic 
causes of the cessation of a vow.

1312. Annulment and suspension. 1. One who legitimately ex
ercises dominative power over the will of the person who made a 
vow may validly and also, for a justifying reason, lawfully annul 
it in such a way that its obligation never subsequently revives.  
A vow may be thus directly annulled by a father, a mother (if the 
father does not object), a guardian, in the case of a vow of a minor 
not yet emancipated.  So also a private vow made after religious 
profession, even with the consent of the superiors, by the interven
tion of the respective superior or superioress, ® with the exception 
of a vow to enter a religious institute of stricter observance. This 
authority does not extend to the vows of novices. Moreover, un
less dominative authority is granted in the constitutions, it is 
not enjoyed by superiors in quasi-religious societies.

17

18

1

20
There is a sharp division of opinion in regard to the authority 

of a husband to act directly on a vow of his wife; his right to do

16 Vcrmeersch-Creusen, loc. cit.; Bouscaren-Ellis, op. cit., pp. 715 f. However, 
according to many other authors the duty arises from the virtue of justice.

”Can. 1311. 1T Can. 1312, § 1.
18 Cf. can. 89; Vermeersch-Creusen, op. cit., II, no. 643. Bouscaren-Ellis, op. cit., 

p. 667. “Attamen haec potestas parentum non est illimitata sed restringitur ad eas 
solas materias in quibus filii parentibus subduntur.” Coronata, op. cit., II, no. 
895.

1® Cf. can. 1315 in reference to private vows made prior to religious profession.
20 Augustine, op. cit., VI, on can. 1312, § 1; Coronata, loc. cit.
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so is supported by no convincing arguments, but authors of high 
repute affirm that he possesses it, and their contention enjoys the 
tacit approbation of the Church.

2. One who has power, not over the will of the person making 
a vow, but rather over the matter of the vow, may suspend the 
obligation of the vow for such time as its fulfillment is prejudicial 
to him.21 Dominative power or jurisdiction over the subject mat
ter of the vow suffices as authorization for this indirect annul
ment of it. This power extends, in the case of parents, to a vow 
made by their adult children, if the fulfillment of the vow inter
feres with the government of the family; in the case of superiors, 
to novices and to the members of quasi-religious societies; in the 
case of a spouse, to a vow made by the other spouse, if it is dis
advantageous or prejudicial to his marital rights; and in the case 
of superiors of colleges and other institutions, to a vow made by 
a subject if it interferes with the discipline of the house or with 
the free exercise of their authority.22

1313. Dispensation from a vow. The following persons may, 
for a justifying reason, dispense from vows that are not reserved, 
provided the dispensation does not infringe the vested rights of 
others:

i° the local ordinary in regard to all his subjects [everywhere] 
and to visitors (peregrini) [while they are in his diocese];

20 the superior [even the local superior] of an exempt clerical 
institute in regard to the persons mentioned in canon 514, § 1;

30 those to whom the power to dispense has been granted by 
the Apostolic See.22

Even though a dispensation from the obligation of a vow is not 
a dispensation from a positive law of the Church but from a

31 Can. 131a, § a.
33 “Authors add that masters may suspend the vows of their servants. This ap

plies to the ancient relation between master and servant, but it is hardly applicable 
to modern conditions." Augustine, op. cit.» VI, on can. 1312: cf. also Coronata, 
op. cit., II, no. 896.

33 Can. 1313, i°-3°. For vows not subject to the norm of this canon, cf. our com
mentary on can. 1309.

553



can. 1314 THE SACRED CANONS

private promise to God [in the cases contemplated by canon 13131, 
nevertheless a dispensation is validly granted, and remains such, 
if granted in good faith, even though there should be a doubt or 
an error regarding the sufficiency of the justifying reason.24

The local ordinary’s power is ordinary and may be delegated.
Many authors insist that all confessors who are members of an 

institute of regulars possess delegated power to grant such dis
pensations.28

1314. The commutation of vows. An act promised by a non
reserved vow may be changed by the one who made the vow into 
one better or equally good; but only those who are authorized to 
dispense according to canon 1313 can change it into one that is 
not at least equally good.26

1315. The effect of religious profession. Vows made prior to 
religious profession are suspended as long as the one who made 
them remains in the religious institute.27

CHAPTER 11

Oaths

Canons 1316-1321

Division. This chapter offers first the concept of an oath (can. 
1316, § 1) and then affirms that a valid oath cannot be made by 
proxy (can. 1316, § 2). It next deals with the source of the obliga
tion (can. 1317) and the relation of an oath to the act to which 
it is attached (can. 1318). Canon 1319 indicates the manner in 
which the obligation of an oath is terminated; canon 1320, with 
dispensations from the obligation of an oath; and canon 1321» 
with the rule for the interpretation of the obligation.

1316. General concept. 1. An oath, that is, the invocation of 
34 Vermcersch-Creusen, op. cit., II. no. 644. Cf. our commentary on can. 84, § 2. 
sb Augustine, op. cit., VI. on can. 1313; Vermeersch-Creusen, loc. cit.; Coronata,

ibid., no. 897; Beste. op. cit., on can. 1313.
2« Can. 1314. ” Can. 1315.
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the divine name in witness to the truth, cannot be taken except 
in accordance with the truth, with prudence, and with justice.1 

An assertory oath affirms a truth; a promissory oath affirms the 
sincerity of a promise. The latter may be absolute or conditional. 

At least a virtual intention is required on the part of the one 
who takes the oath and the latter must externally manifest this 
intention; otherwise the oath is invalid. The other requisites 
specified in canon 1316, § 1, affect the lawfulness of the oath; i.e., 
an oath cannot be lawfully taken to affirm as true an untruth or 
as sincere an insincere promise; it cannot be lawfully taken rashly; 
it cannot be lawfully taken in furtherance of what is morally repre
hensible.

2. Prohibition of oath by proxy. An oath demanded or recog
nized by canon law cannot be validly taken through a proxy?

1317. Sources of the obligation. 1. One who freely swears that 
he will do something is under a special obligation of religion of 
doing what he affirmed by oath he would do.  This obligation, 
however, is not always a serious one; it is the gravity of the prom
ised act that determines this.

8

2. An oath extorted by violence or serious intimidation is valid, 
but it may be rescinded by an ecclesiastical superior.

3. An oath taken without compulsion or hand, by which one 
renounces a private benefit or a favor granted him by law, must 
be kept, provided it does not involve the loss of eternal salvation.4

1318. The relation of an oath to the act to which it is attached.
1. A promissory oath follows the nature and the conditions of the 
act to which it is attached.

2. If the oath is attached to an act which directly tends to the 
injury of others or which threatens public welfare or eternal sal
vation, the act receives no strength from the oath.8

1319. The termination of the obligation of an oath. An obli
gation imposed by a promissory oath ceases:

* Can. 1316, § 1. * Ibid., § a. • Can. 1317, § 1. «Ibid., §§ 2, 3.
•Can. 1318, §§ 1, 2.
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1 if it is condoned by him in whose favor the oath was taken;
2° if the thing promised is substantially changed; if, through 

a change of circumstances, it has become evil or entirely indiffer
ent; or lastly if it should be an obstacle to something better;

30 if the purpose [final cause] or the condition on which the 
oath was based cannot be fulfilled;

40 by annulment, dispensation, commutation, in accordance 
with the norm of canon 1320.®

An oath made in favor of a third person and accepted by him 
retains its binding force even though the fulfillment of it may 
interfere with the prosecution of something better.7

1320. Annulment, dispensation, and commutation. Those 
who have the power to annul, dispense from, or commute a vow, 
have the same power under the same conditions in regard to 
promissory oaths; if, however, the dispensation should result in 
harm to others who refuse to condone the obligation, then only 
the Apostolic See is competent to grant a dispensation if the need 
or the advantage of the Church justifies it.8

1321. The rule for interpretation. An oath must be inter
preted strictly according to law and according to the intention of 
the one who took the oath or, if the latter has sworn fraudulently, 
according to the intention of the person to whom the oath is 
made.®

Because strict interpretation is in order, the lesser obligation 
is favored.

■ Can. 131g, The faculties of the apostolic delegate have included that of 
dispensing from an oath, without prejudice to the interests of third parties.

7 Cf. can. 542, in reference to the disqualification for admission into a novitiate 
arising from an oath, ex instituto Sanctae Sedis, binding the candidate to serve a 
diocese or a mission. 8 Can. 1320. 8 Can. 1321.
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PART IV

The Ecclesiastical Magisterium

Canons 1322-1408

Division. The fourth part of the third book of the Code is 
composed of five titles, treating respectively of the spreading of 
the word of God (title XX), of seminaries (title XXI), of schools 
(title XXII), of the censorship and the prohibition of books (title 
XXIII), and the profession of faith (title XXIV).

Title XX is preceded by five introductory canons concerned 
with constitutional principles and dealing with the right and the 
duty of the Church to preserve and spread the revealed doctrine 
of Christ (can. 1322); the obligation of belief in defined dogmas 
(can. 1323); the obligation of accepting decrees condemning 
doctrinal errors (can. 1324); the obligation of professing the 
faith, without indulging in public disputations, together with the 
definition of the terms: heretic, apostate, and schismatic (can. 
1325); and the province of individual bishops in the preservation 
of the faith.

INTRODUCTION 

Canons 1322—1326

1322. The preservation and the spreading of the faith. 1. 
Christ our Lord entrusted the_deppsit of the faith to the 
Church that, under the unfailing assistance of the Holy Spirit, it
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might loyally guard and faithfully spread His revealed doc
trine.1

1 Can. 1322. § 1. Cf. Ill Plen. Council of Baltimore, Acta, no. 7.
2Cf. Wernz-Vidal, I us canonicum, IV, no. 614. This magisterium is divine, ex

clusive, universal (as to doctrine and persons), infallible, indefectible.
• Cf. Wernz, Ius decretalium, III, no. 28; S. C. S. Off., deer. Lamentabili, July

4» !9°7’ ProP- damn. 2-6, 22, 31, 59-62 {Fontes, no. 1283).
«Can. 1322, §2. Cf. Matt. 28:19; Mark 16:15.

On can’ 1328’ § *’
1 j -i.* I *

Thus the Code manifests the scope of the magisterium of the 
Church: its power to teach with authority, a power belonging to 
the power of jurisdiction as contrasted with the power of or
ders.1 2 *

Thus it also affirms that the body of truths revealed before 
the death of the last of the apostles, St. John, as contained in 
Holy Scripture and the tradition of the Church, was con
fided to the Church for preservation and authoritative develop
ment.8

2. Independently of any civil power, the Church has the right 
and the duty of teaching the doctrine of the gospel to all nations: 
and all are obliged to heed it and to embrace the true Church of 
God.4 * * * The obligation resting on the unbaptized arises from the 
divine positive law and affects them once they have attained the 
use of reason, even though they are subject to the dominative 
power of others. The Church cannot renounce this right, since it 
is an essential one.8

1323. The obligation of belief in defined dogma. 1. Under 
an obligation of divine and Catholic faith all those matters must 
be believed which are contained in the written word of God or in 
tradition and are proposed for belief as divinely revealed truths 
by the authority of the Church acting either through a solemn 
pronouncement or through its ordinary and universal magis
terium.

. 2. A solemn pronouncement of this kind may be made both by 
an ecumenical council and by the Roman Pontiff speaking ex 
cathedra.
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3. No matter is to be considered dogmatically declared or de
fined unless that fact is made clearly manifest.0

Even before a doctrine is proposed by the Church as divinely 
revealed, there is a grave obligation of divine faith to believe it, 
resting on one who knows that it is divinely revealed; but this 
obligation is one of divine faith (not of divine and Catholic faith), 
and a violation of it would not render one a heretic in the juridical 
sense. Nor is one a heretic in the juridical sense who violates the 
obligation (of ecclesiastical faith) of accepting as intimately con
nected with revealed truth those doctrines which the Church de
clares to be such, though such a violation is also gravely sinful.7

8 Can. 1323. §§ 1-3. Cf. II Plen. Council of Baltimore, Acta, nos. 42-46; 50-53; 
III Plcn. Council of Baltimore, Acta, nos. 1, 9.

T Cf. NoldiivSchmitt, Summa theologiae moralis, II, no. 32.
■ Cf. our commentary on can. 329 and 1326.
* Cf. our commentary on can. 222 and 227.
xo Cf. Tanquerey, Brevior synopsis theologiae dogmaticae (2nd. ed.. New York: 

Bcnzigcr Bros., 1914), nos. 279-81.
11 Can. 1324. On Aug. 12, 1950, Pius XII issued an encyclical letter, Humani 

generis (AAS, XLI1, 561), setting forth anew the fundamental principles govern*
559

The ordinary magisterium is the active use of the teaching 
authority by the universal hierarchy in union with the Roman 
Pontiff.8 * The Church can propose a doctrine for belief in an 
obligatory manner in definitions affirming that it has been 
revealed, made by an ecumenical council, acting under the au
thority of the Roman Pontiff,® or by the Roman Pontiff speaking 
ex cathedra, and also through the issuance, on the part of the 
Roman Pontiff, of creeds (symbola fidei) and of professions of 
faith, as well as by his special approval of the decrees of particular 
councils.10 11

1324. Condemned errors. It is not enough to avoid the wicked
ness of heresy, but it is necessary to be diligently on guard also 
against those errors which are more or less akin to it; wherefore 
it is required of all that they observe also the constitutions and the 
decrees by which pernicious views of this kind are proscribed and 
forbidden by the Holy See. — i1*
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Though it has not been defined in the manner prescribed in 
canon 1323 that the Church is infallible in proposing for repudia
tion errors that undermine truths that have been so defined, 
nevertheless it is held as revealed doctrine that the Church is in
fallible in doing so. Consequently one who would violate the 
obligation of canon 1324 would indirectly sin gravely against di
vine faith, but not against divine and Catholic faith. The same is 
true, for the same reason, of decisions made by the Church regard
ing dogmatic facts, e.g., a decision that a given book contains 
heresy. If in a given case the Church does not use its infallible 
authority, then the violation of canon 1324 constitutes a sin only 
against ecclesiastical obedience, but the sin is also in that case a 
grave sin. It is not always easy to determine when the Church calls 
on its prerogative of infallibility in rendering decisions of this 
character, but assuredly it does so in cases of universal application, 
i.e., such as manifest a definitive character. The same should 
be said of the condemnation of a general trend as fraught with 
future peril for the faith, especially if the condemnation appears 
in an encyclical letter or in an allocution of the Roman Pontiff. 
The rejection of so-called “Americanism” 12 * * * * * and of the Theologi
cal Congress at Munich 18 falls within canon 1324.
ing the teaching office of the Church and the duty of the latter to protect divine
revelation against all inroads from falsehood and error. The letter warned
teachers against the alluremenu of new philosophies, against an unwarranted
zeal for the reconciliation of novel theories with the teaching of the Church, against 
evolution as the explanation of the origin of all things, against existentialism 
which ignores essences, and against historicism which resu its values on human 
evenu rather than on the foundations of truth and absolute law. It insisted that 
the content of encyclical letters demands assent because the latter speak with the 
ordinary teaching authority of the Pope; moreover, what is Renerally propounded_
in encyclical letters belongs to the body of Catholic doctrine.

12 Leo XIII, ep. Jan. 22, 1899 (Fontes, no. 640).
18 Pius IX, ep. Tuas libenter, Dec. 21, 1863 (Fontes, no. 538). Three facu were 

involved in this condemnation: the convocation of the Congress without ecclesiasti
cal authority, the assertion that the Roman Pontiff interferes with the freedom 
of scientific investigation, and the contempt shown for the scholastic method. Cf. 
also Pius X, motu proprio Praestantia Scripturae Sacrae, Nov. 18, 1907 (Fontes, 
no. 681); the decisions of the Biblical Commission were here made binding in 
conscience.
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Whether calling on its prerogative of infallibility or not, the 
Church discerns various degrees of error in the propositions con
demned, and these degrees are characterized by a distinctive 
terminology: viz., haeresi proxima (very close to heresy, i.e., 
the proposition is contrary to a truth that is generally held to be 
divinely revealed); erronea (erroneous, i.e., contrary to a truth 
derived as a conclusion from a truth the divine revelation of which 
is certain); errori proxima (very close to erroneous, i.e., contrary 
to a truth almost certainly derived as a conclusion from a truth 
which has been divinely revealed); temeraria (rash, i.e., recklessly 
proposed in opposition to the common view of theologians); scan- 
dalosa (giving scandal) or piis auribus offensiva (offending pious 
ears). In the case of the last two censures, the doctrine is con
demned not as false, but as leading to false conclusions.14

13^5. The external profession of faith. 1. The faithful of 
Christ are obliged to profess their faith openly whenever- their 
silenceXbackwardness, or manner of acting would involve an ini- 
plicit denial of the faith, cphtempt>)f religion, an^ffense£tp_Gp(JL ( 
or^candatfor their neighbor.18 Violation of this norm could be 
only a venial sin in the case of scandal, i.e., if the degree of scandal 
given would not be serious.10 Implicit denial of the faith would 
result from silence if one were questioned by a public official 
authorized to interrogate in this matter, but not if he were not 
legally authorized to make the interrogation (in that case, his 
question would be that of any private citizen), but in the latter 
case silence might be forbidden because of one of the other con
sequences noted in canon 1325, § i.1T Because of these conse
quences, the wearing of a Masonic emblem would generally be

14 Vermcersch-Creusen, Epitome, II, no. 658.
x#Can. 1325, § 1. This rule prescinds from the occasions when an internal 

act of faith is of obligation, e.g., in the case of temptations against faith.
10 The principles of moral theology should be applied to the case in which the 

scandal is pharisaic or scandal of the weak (pusillorum).
17 S. C. S. Off., deer. Mar. 2, 1679, prop. damn. 18 (Denzinger-Bannwart-Umberg, 

Enchiridion, no. 1168); cf. Vermeersch, Theologia moralis, II, no. 20; S. C. de Prop. 
Fide, resp. 7 Feb. 7, 1791 (Coll. S. C. P. F., no. 604).
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forbidden, as well as the indication that one is a Christian (rather 
than a Catholic) in filling out a blank through which application 
is made for a public position in a Protestant town. Indeed, if a 
statute required the filling in of such a blank, it would be an im
plicit denial of the faith to state merely that one is a Christian.18

2. If one, after the reception of baptism, while retaining the 
name of Christian, pertinaciously denies or doubts about any of 
the truths which must be believed by an obligation of divine and 
Catholic faith, he is a(jieretic^ if he gives up the Christian faith 
entirely, he is an ajzjostate; finally, if he refuses submission to the 
Supreme Pontiff or rejects communion with the members of the 
Church subject to the latter, he is a^lusmaiic?9

Even crass ignorance operating as a reason for the doubt or the 
denial prevents it from being pertinacious and consequently from 
being heretical.20 The doubt or the denial, to be heretical, must 
be both internal and external,21 though if it is externally mani
fested, the internal assent is presumed in the external forum.22 
Even when the internal assent is given, it may be inculpable, and 
then the heresy is material; but again the culpability is presumed 
in the external forum, if the heresy has been externally mani
fested. These principles regarding the requisites for heresy apply 
equally to the delicts of apostasy and schism. To make the delict 
external it is not required that anyone should have heard or seen 
the external profession constituting the delict.

The sin of schism does not arise from aloofness based on per-

18 Cf. S. C. S. Off., deer. Nov. 29, 1729 (Coll. S. C. P. F., no. 313); deer. May 27, 
1671 (Coll. S. C. P. F., no. 195); deer. June 20, 1866, ad 38 (Coll. S. C. P. F., no. 
1293); Vermeersch, loc. cit.; Noldin-Schmitt, ibid., no. 22; Augustine, op. cit., 
VI, on can. 1325, § 1.

10 Can. 1325, § 2. As to the nature of doubt, cf. our commentary on can. 15 and 
209. For the pertinent penalties, cf. can. 2314. Those who embrace the material
istic philosophy of communism should be held to be apostates; cf. S. C. S. Off., 
deer. July 1, 1949 (A AS, XLI, 334). 20 Cf. Coronata, Institutiones, II, no. 911.

Cf. Chclodi, lus poenale et ordo procedendi in iudiciis criminalibus iuxta 
Codicem luris Canonici (3rd ed.. Tridenti: Libreria Editrice Moderna A. Ardesi 
& Co., 1933)> no. 57 (hereafter cited as Ius poenale).

22 Cf. our commentary on can. 2200, § 2, infra.
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sonal grounds, but only when it repudiates the bond of ecclesias
tical union with the Roman Pontiff as supreme head of the 
Church. Ignorance may prevent the schismatic from pertina
ciously denying the primacy of the Roman Pontiff, and thus save 
him from heresy, while he deliberately cuts himself off from sub
mission to the Roman Pontiff and thus commits the delict of 
schism; however, in the external forum, schism should be pre
sumed heretical.28

TO Catholics must guard against participating in debates and 
conferences with non-Catholics, especially public ones, without c 
the permission of the Holy See or, in an urgent case, of the local 
ordinary.24

28 Cf. Chelodi, ibid., no. 57, 3: Augustine, op. cit., VI. on can. 1325. § 2.
24 Can. 1325, § 3. Cf. c.36, C. XXIV, q.3 (a prohibition dating from 495); c.2, 

de haereticis, V, 2, in VI* ; S. C. de Prop. Fide. deer. Mar. 8, 1625 (Coll. S. C. P. F., 
no. 11); deer. Dec. 18, 1662 (Coll. S. C. P. F., no. 148). The Holy Office replied in 
1927 that Catholics cannot participate in meetings or conferences, public or 
private, called by non-Catholics for the purpose of promoting the union of all 
churches claiming to be Christian; deer. July 4, 1919 (AAS, XI, 309; Bouscaren, 
The Canon Law Digest, I, 619); cf. also S. C. S. Off., rcsp. July 8. 1927 (AAS, XIX, 
278; Bouscaren, ibid., p. 620). In his encyclical on Christian unity, Mortalium 
animos Qan. 6, 1928), Pius XI dealt with the efforts of Pan-Christians to unite 
Christians on a common ground of admitted doctrines and insisted that the Holy 
See cannot participate in meetings called to promote such an aim and that no 
Catholic may favor or cooperate in any way with such an undertaking; cf. AAS, 
XX (1928), 5; Bouscaren, ibid., p. 621. Cf. Kelleher, Discussions with Non
Catholics: Canonical Legislation, The Catholic University of America Canon Law 
Studies, no. 180 (Washington, D.C.: The Catholic University of America Press, 
1943), passim. Cf. also S. C. S. Off., monitum, June 5, 1948 (AAS, XL, 257; The 
Jurist, Vlll [1948], 471).

On Dec. 20, 1949. the Holy Office issued an instruction (AAS, XLI1, 142) regu
lating the cooperation of Catholics in the promotion of reunion of erring Chris» 
Jians with the Church. It urged bishops to promote these efforts through properly 
qualified priests, but required that the hierarchy should exercise close supcr- 
visinn over the activities of all involved in the program, and-especially over pub
lications made by Catholics or non-Catholics dealing with this subject. It warned 
against the_overemphasis of similarities existing between the Catholic faith and 

_the creeds of the dissidents, with deemphasis on the points nf divergence: against 
the adulteration of Catholic doctrine tn make it palatable tn the dissidents: 
against any insinuation that the Catholic deposit of faith can be improved by 
mutati with odlCLCfCeds; against die, dissimulation of the faults of the Protestant 
Reformers and especially of die enormity of their defection from the true faidr, 
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1326. The magisterium exercised by episcopal members of the 
hierarchy. Although individual bishops even when assembled in 
particular councils do not enjoy the prerogative of infallibility 
in teaching, nevertheless they are also truly doctors or masters, 
under the authority of the Roman Pontiff, in regard to the faith
ful entrusted to their care. ®2
and against sensational methods of procedure. It demanded forthright exposition 
of die Church's position on justification, on the constitution of die Church, on 
the primacy of jurisdiction of the Roman Pontiff, and on the return to die true 
fold as the sole means of Christian reunion. It insisted that the permission of the 
Holy See is needed for interdiocesan, national or international reunion confer
ences. However, theological conversations can be permitted by the local ordinary, 
a faculty granted to the latter for a period of three years, during which period 
the latter may also permit local conferences. An annual report of these permissions 
must be sent to the Holy Office. Due caution and supervision must be exercised 
by the local ordinary in every instance, especially to prevent communicatio in 
sacris.

25 Can. 1326. Cf. II Plen. Council of Baltimore, Acta, no. 82; III Plen. Council 
of Baltimore, Acta, nos. 11 f.; Ryan, Principles of Episcopal Jurisdiction, The 
Cadiolic University of America Canon Law Studies, no. 120 (Washington, D.C.: 
The Catholic University of America Press, 1939), passim.
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TITLE XX

The Spreading of the Word of God * 2

Canons 1327-1351

Division. After specifying the persons who are the accredited 
ministers of the word of God (can. 1327) and asserting the neces
sity of a canonical mission for the exercise of this ministry (can. 
1328), this title proceeds to lay down norms governing its subject 
matter according to a threefold division represented by three dis
tinct chapters: viz., catechetical instruction (chap. 1), sermons 
(chap. 2), and missions (chap. 3).

INTRODUCTION

Canons 1327-1328

1327. The accredited ministers. 1. The duty of spreading the 
word of God has been committed principally to the Roman Pon
tiff for the universal Church and to bishops for their dioceses.

2. Bishops are obliged by the duty of personally preaching the 
gospel, unless prevented by a justifying impediment; moreover, 
they should call to their assistance for the purpose of effectively 
fulfilling this duty of preaching not only pastors but also other 
qualified men.1

The Roman Pontiff discharges his duty of preaching through 
the vicars apostolic and the prefects apostolic, who are truly his

* Can. 1387, §§ 1, 8.
565



can. 1328 THE SACRED CANONS

vicars in mission countries, as well as through Apostolic letters 
which he sends throughout the world, and which he has a right 
to send without interference from any civil power.2

The bishop’s personal obligation to preach has been recognized 
in the Church from the earliest ages.8 It rests on all who possess 
episcopal jurisdiction, but not on titular bishops.*

1328. Canonical mission. No one may lawfully exercise the 
ministry of preaching unless he has received a commission from a 
competent superior, specifically given to him, to do so or unless 
he possesses an office in which the ministry of preaching is inherent 
by provision of the sacred canons.  The commission needed for 
preaching is a grant of a power akin to jurisdiction and involves 
approbation and permission. This commission is required even 
for catechetical instruction given in a public manner by a cleric.

8

8

chapter 1

Catechetical Instruction

Canons 1329-1336

Division. The first four canons deal with the obligation of the 
pastor in regard to catechetical instruction (can. 1329-32); the 
following two, with the obligation of other priests and clerics (can. 
1333 f.), the latter referring to the part to be played by religious; 
canon 1335 treats of the obligation of parents, guardians, god-

1 Cf. Augustine, op. cit., VI, on can. 1327, § 1.
■ Cf. Cone. Trident., sess. V, de ref., c.2; Schroeder, Council of Trent, pp. 26-28; 

sess. XXIV, de ref., cc.4, 7; Schroeder, op. cit., pp. 195-98; Wernz, op. cit., Ill, 
no. 34. 4 CL our commentary on can. 294 (§ 1), 323 (§ 1).

®Can. 1328. The necessity of a canonical mission for preaching was stated in 
the Council of Trent, sess. V, de ref., c.2; Schroeder, Council of Trent, pp. 26 L; 
sess. XXIII, de ordine, c.4; Schroeder, op. cit., p. 161; sess. XXIII, de ordine, can. 7; 
Schroeder, op. cit., p. 163. Cf. Benedict XV, litt. encycl. Humani generis, June 15, 
1917 (AAS, IX, 305; Bouscaren, The Canon Law Digest, I, 622); S. C. Consist., 
litt. instr. June 28, 1917 (AAS, IX, 335; Bouscaren, ibid., pp. 628-29).

•Cf. Coronata, Institutiones, II, no. 914; Wernz, Ius decretalium, III, no. 28. 
It is subject to the norms governing delegation in can. 199-205.
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SPREADING OF THE WORD OF GOD can. 1329 
parents and masters; and canon 1336, of the obligation of the 
bishop. As to the pastor’s duty, after a general statement regarding 
it in canon 132g, the Code specifies it in regard to children who 
have not made their first Holy Communion (can. 1330), children 
who have done so (can. 1331), and adults (can. 1332).

1329. The general obligation of the pastor. An inherent and 
extremely grave duty belonging especially to pastors of souls is 
that of assuring catechetical instruction for the Christian faith- 
Jul?

Catechetical instruction differs from a sermon not because of 
the subject matter but because of the method of presentation; the 
more fundamental elements of Christian truths are selected as 
the subject matter of the former, they are presented systematically 
and at definite hours in a manner calculated to provoke intellec- ( 
tual interest and to assure that they will be remembered, with < 
little or no emotional appeal to the will.2

The violation of the obligation of canon 1329 is a sin against

xCan. 1329. Cf. can. 2182 (removal of pastor who neglects this duty). The in
struction given catechumens in the early Church was called catechesis (adopted 
from Greek usage, which employed the word to describe instruction, chiefly oral 
instruction). From the days of the catechumenate to the Council of Trent, the 
word was rarely incorporated in ecclesiastical decrees, but particular councils 
were insistent on the obligation of giving the instruction which the word implied. 
In providing for the compilation of die Catechism of the Council of Trent, the 
Council adopted the word ‘•catechism’’ to mean the body of doctrine to be taught 
and the method one employed when teaching it. Cf. Cone. Trident., sess. V, de ref., 
c.2; Schroeder, Council of Trent, pp. 26-28; sess. XXIV, de ref., cc.4, 7; Schroeder, 
of), cit., pp. 195-98; sess. XXV, continuatio sessionis de indice librorum et de 
ca tech is mo; Schroeder, op. cit., pp. 254 f. St. Charles Borromeo played a significant 
role in the composition of the Catediism. It was promulgated by St. Pius V in 1566. 
The promulgation of die law of the Council of Trent was not met everywhere 
with the same enthusiasm as in Milan and, as a consequence, popes of the 
eighteenth century found themselves constrained to insist on the pastor's obliga
tion in this matter. Benedict XIV issued his encyclical Etsi minime on February 
7, 1742 (Fontes, no. 324). dealing exhaustively with it, and this encyclical, together 
with the Tridentine legislation, and the encyclical letter of Pius X, Acerbo nimis, 
April 15, 1905 (Fontes, no. 666) became the sources from which the legislation of 
diis chapter of the Code is derived, and with which the provision of no. 217 of the 
III Plenary Council of Baltimore agrees.

* Cf. Augustine, op. cit., VI, on can. 1329; Wernz, op. cit., Ill, no. 41.
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justice on the part of anyone entrusted with the care of souls; 
others may sin against charity by such negligence.

1330. Preparation for the reception of the sacraments. A pas
tor is obliged:

i° at definite times each year to prepare children for the 
proper reception of the sacraments of penance and confirmation 
by a series of instructions lasting several days;

2° even more carefully to train them for the reception of their 
first Holy Communion, especially, if nothing prevents it, during 
the season of Lent.8

In accordance with the legislation of the Councils of Baltimore, 
special instructions are required to be given for several days four 
times a year to children who have not made their first Holy Com
munion; and a series of instructions as an immediate preparation 
for that event to be given three times a week for six weeks (pref
erably during Lent, in accordance with canon 1330).

1331. Instruction following first Holy Communion. Besides 
giving instruction to children in preparation for the reception of 
the sacraments, the pastor shall not fail to train more thoroughly 
and fully in the catechism the children who recently received 
their first Holy Communion.  The^HijPlenary Council oLBalti- 
more required that this supplementary instruction be given to 
children for two years after reception of their first Holy Com
munion, and this rule, as not opposed to that of the Code, is still 
obligatory.® Moreover, the Council expressed its wish that pastors

4

*Can. 1330, i°, a*.  The II Plenary Council of Baltimore required several 
days of instruction to be given four times a year (if possible, during Ember Week) 
to children who had not received their first Holy Communion. Acta, no. 44a. 
The III Plenary Council required instructions in preparation for the reception 
of confirmation and it specified that in preparation for the reception of first Holy 
Communion the children were to receive three instructions a week for six weeks. 
Acta, no. a 18. The Council also required examination by the bishop or a priest 
delegated by him of the children who were to be confirmed. These provisions 
seem still to bind for they are not in conflict with the Code. Cf. also Acta, no. aoi.

«Can. 1331. Cf. S. C. C., deer. Jan. ia, 1935, no. II, a (AAS, XXVII, 145; Bous- 
caren. The Canon Law Digest, II, 413). This decree required parish catechism 
classes. * Cf. Acta, no. ai8. Cf. also Acta, nos. aoi, aia.
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or their assistants should frequently visit Sunday School classes, 
parochial school classes and private school classes in schools not 
conducted by priests.®

1332. Regular catechetical instruction of adult members of 
the parish. On Sundays and holydays, at an hour at which in his 
judgment most of the people can attend, the pastor shall also ex
plain the catechism to adults in language suited to their capac
ity of understanding.  The obligation imposed in this canon 
is distinct from that of the two preceding canons  and from ? 
the obligation of preaching a homily as contained in canon < 
1344

7
8

* 9
1333. Auxiliary catechists. 1. In training children in religion 

a pastor is authorized, and if he himself be lawfully prevented 
from giving it he is obliged, to enlist the aid of clerics dwelling 
within the territory of his parish, or even, if this be needed, of 
pious lay persons, especially of those enrolled in the pious Sodality 
of-Ghristian Doctrine or in some other similar society established 
in the parish.

2. Priests and other clerics, when not excused by a legitimate 
impediment, shall be compelled to give their aid to their pastor 
in this very holy work, even under the threat of penalties to be 
inflicted by the ordinary.10

Pius XI recommended the establishment, under the supervi
sion of the hierarchy, of special courses for the training of 
catechists of both sexes, who would be certified as such upon 
completing the course and passing an appropriate examination.11

*Acta, no. 217; cf. II PIcn. Council of Baltimore, Ada, nos. 113, 128.
T Can. 1332. Cf. S. C. C., deer. Jan. 12, 1935, no. Ill (AAS, XXVII, 145; Bous- 

carcn, op. cit., II. 414).
• Cf. Benedict XIV, litt. encycl. Etsi minime, Feb. 7, 1742, § 5 (Fontes, no. 324). 
•Cf. Pius X, litt. encycl. Acerbo nimis, Apr. 15, 1905. no. 12 (Fontes, no. 6G6).
10 Can. 1333, 1, 2. The establishment of the Confraternity of Christian Doc

trine in all parishes is recommended to bishops in can. 711, §2. Cf. our com
mentary on that canon. The decree of the Sacred Congregation of the Council^ 
seems to demand this. Cf. S. C. C., deer. Jan. 12, 1935, no. I (AAS, XXVII [1935]A 
145: Bouscaren, The Canon Law Digest, II, 412).

** Cf. Pius XI, motu proprio Orbem Catholicum, June 29, 1923 (AAS, XV, 
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It seems that censures should not be used for a compelling of 
assistance but only penal remedies.* 12 * Clerics can be denied pro
motion to higher orders.18

327; Bouscaren. The Canon Law Digest, I, 633). Cf. also S. C. C., dear. Jan. is, 
1935, no. Ill, 4 (AAS, XXVII, 145; Bouscaren, op. cit., II, 416).

12 Cf. our commentary on can. 2306. Cf. Benedict XIV, litt. encycl. Etsi minime,
Feb. 7, 1742, § 6 (Fontes, no. 324); Vermeersch-Creusen, Epitome, II, no. 667;
Augustine, Commentary, VI, on can. 1333, § 2. Blat, however, is more strict (cf.
Commentarium, III, pars IV, no. 211).

18 Cf. our commentary on can. 1365, § 3, on the training to be given seminarians 
in the matter of catechetics. Cf. also S. C. de Seminariis, litt. Sept. 8, 1926 (AAS, 
XVIII, 453; Bouscaren, op. cit., I, 664 f.); litt. Aug. 28, 1929 (AAS, XXII [1930],
146; Bouscaren, op. cit., I, 666-69).

18 Can. 1334. If a person wished to be captious, he could argue that the obliga
tion of this canon refers only to the catechetical instruction of adults. But then 
he should also argue that the obligation of the preceding canon refers only to 
the catechetical instruction of children.

Cf. our commentary on can. 509, 565, (§ 2).
is Cf. Blat, ibid., no. 212; Coronata, op. cit., II, no. 918, p. 257.
18 Cf. our commentary on can. 608 and 1345. Cf. Priimmer, Manuale, q.404, 2. 
1* Cf. Augustine, op. cit., VI, on can. 1334.

1334. The aid of religious. If in the judgment of the local 
ordinary the aid of religious is needed for the catechetical instruc
tion of the people, religious superiors, even though exempt, when 
requested by this ordinary, are bound either personally or through 
their religious subjects, without interference with religious ob
servance, to give it to the people, especially in their own 
churches.   14**

The judgment concerning the need of instruction is reserved 
to the local ordinary; the judgment as to the interference with 
religious observance, to the religious superior.18 To take the reli
gious out of their house, a more serious reason is needed than to 
require the instruction in their own churches.10 Because of the 
discretion allowed the religious superior, it seems that the local 
ordinary cannot compel the fulfillment of this obligation by the 
threat of penalty.17

1335. The obligation of parents. Not only parents and others 
who stand in their place but also masters and godparents are 
bound by an obligation of seeing to it that all who are sub-
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iect or encrusted to them are trained by catechetical instruc
tion.18 19

18 Can. 1335; cf. our commentary on can. 769, 797, 854, 1113, 137s.
19 Cf. De Mecster, Compendium, HI. no. 1292; Coronata, op. cit., II, no. 916. 

As to employers, the obligation to give the employee sufficient opportunity for 
catechetical instruction is one binding in justice. Cf. Leo XIII, litt. encyd. Rerum 
novarum, May 15, 1891 (Fontes, no. 611). The II Plenary Council of Baltimore 
asked pastors to warn parents from the pulpit of the seriousness of the obligation 
of seeing to the preparation of their children for the sacraments of confirmation 
and Holy Communion. Cf. Acta, no. 440. This decree retains its force.

80 Can. 1336.
81 Notice of provincial and national conventions, together with the agenda, 

is to be sent in good time to the Sacred Congregation of the Council, in which 
a special office for the promotion of catechetical instruction was established by the 
motu proprio Orbem Catholicum issued by Pius XI on June 29, 1923 (cf. AAS, XV, 
327; Bouscaren, op. cit., I, 632 f.). As to the sending of the required notice, cf. 
S. C. C., deer. Apr. 16, 1924 (AAS, XVI, 431; Bouscaren, op. cit., I, 634!.). The 
decree suggested a similar procedure in the case of a purely diocesan convention.

This canon confirms an obligation deriving from the natural 
and the positive divine law.1®

>336. The right and the duty of the local ordinary. It is the 
province of the local ordinary to regulate in his diocese everything 
pertaining to the training of die people in Christian doctrine; and 
even exempt religious, in teaching the non-exempt, are obliged 
to observe his regulations.30

The decree of the Sacred Congregation of the Council, issued 
in 1935, is rather specific in suggesting adequate measures. It 
assumes that the children will be examined by the bishop on the 
occasion of his visitation of the parish, because it requires pastors 
to have the children adequately prepared for such an examina
tion. Moreover, it recommends the establishment of a diocesan 
catechetical office to be given charge of catechetical instruction 
throughout the diocese and to be assigned, among other duties, 
that of directing annual courses for the training of catechists and 
that of organizing catechetical conventions.31 The decree of 1935 
also reminded the local ordinary of the importance of appointing 
priest visitors to make an annual inspection of the work of cate
chizing in the diocese. It suggested the establishment of a cate-
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chetical day in every parish,22 to be observed as a parochial 
Communion day with a special sermon on the necessity of cate*  
chetical instruction and the distribution of appropriate literature. 
It also required the sending of a report every five years to the 
Sacred Congregation of the Council according to a questionnaire 
furnished by the decree itself, the report to be sent in the same 
year in which the general diocesan quinquennial report is due.28

A plenary indulgence to be gained twice a month was granted 
by Pius XI on the usual conditions (including a visit to a church 
or public oratory and prayers said there for the intention of the 
Pope) to all who teach or study Christian doctrine for a half hour 
at least twice a month; a partial indulgence of one hundred days 
was granted for each instruction, subsequently increased to three 
years.24

, 0 u CHAPTER n '/
&

Sermons j)
(JaAwui 4 A**-**  *1^

Canons 1337-1348^ .‘T-

Division. The first canon (can. 1337) of this chapter deals with> 
the exclusive authority of the local ordinary in regard to the^ 
granting, to secular priests and to non-exempt religious, of the 
power to preach; the next canon (can. 1338) regulates the re
spective provinces of the local ordinary and the religious ordinary 
in the matter of granting this power; canon 1339 governs the

«2 Earlier in the decree, pastors were urged to stimulate the interest of children 
in catechetical classes by celebrating Mass on holydays for those attending the 
classes and by offering prizes in catechetical competition. Cf. Bouscaren, op. cit., 
II, 413 f.

28 S. C. C., deer. Jan. 12,1935 (AAS, XXVII, 145; Bouscaren, op. cit., II, 412-18). 
The questionnaire appears in Bouscaren, ibid., pp. 417 f. The motu proprio 
Orbem Catholicum (June 29, 1923), had required a triennial report (AAS, XV, 
327; Bouscaren, op. cit., I, 633).

2*  Pius XI, litL ap. Mar. 12, 1930 (AAS, XXII, 343; Bouscaren, op. cit., I, 635). 
Cf. S. Poen., May 26, 1949; Enchiridion Indulgentiarum (Typis Polyglottis Vati
canis, 1950), no. 693.
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relation of the local ordinary and the religious superior when 
the former grants this power to the subjects of the latter. Canon
1340 restricts the granting of this power to worthy preachers and 
provides that it may and should be revoked for cause. Canon
1341 offers norms to facilitate the seeking and the granting of this 
power. Canon 1342 requires the order of the diaconate in the 
person authorized to preach. Canon 1343 affirms the prerogatives 
of the bishop himself in the matter of preaching. The days and 
seasons on which preaching should occur are determined in 
canons 1344-46, and the method and subject matter of preach
ing, in canon 1347. The final canon of the chapter declares that 
the faithful are to be stimulated to attend services at which preach
ing takes place.

1337. The exclusive authority of the local ordinary. Only the 
_local ordinary is competent to give the power to preach in his ter
ritory to the secular clergy and to non-exempt religious.1

1 Can. 1337. An authorized background for the interpretation of the legislation 
of this chapter is found in the encyclical Humani generis of Benedict XV, June 
*5* l9l7 (AAS, IX, 305) and the norms for preaching established by the Sacred 
Consistorial Congregation, June 28, 1917 (AAS, IX, 328); of these norms, in 
relation to can. 1337, cf. nos. 1 f. (Bouscaren, op. cit., I, 623).

» Can. 1338, § 1.

The rules established in this and the subsequent canons of this 
chapter govern not only sermons proper, but every other sort of 
sacred discourse that cannot be classed as catechetical instruction.

1338. Limitation by the authority of the religious superior.
1. If a sermon is to be given only to exempt religious or others of 
whom canon 514, § 1, makes mention, the power to preach in a 
clerical institute is granted by the superior, as determined by the 
constitutions, to whom the hearers are subject; and in the given 
case the superior can grant it to those who belong to the secular 
clergy or to another institute, provided they have been declared 
qualified by their own ordinary or superior.2 The right thus 
granted to superiors extends only to exempt clerical institutes, 
inclusive of exempt congregations. It does not permit these supe-
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riors to examine preachers who are not subject to them. And the 
norms of the Sacred Consistorial Congregation seem to limit the 
authority to those superiors who are religious ordinaries.8

a. If the sermon is to be given to others [than those mentioned 
in canon 1338, § 1], or even to nuns who are subject to regulars, 
the power is given even to exempt religious by the ordinary of the 
place in which the sermon will be delivered; however, the 
speaker who is about to preach to exempt nuns needs, in addi
tion, the permission of the regular superior.

3. Moreover, the power to preach to the members of a lay reli
gious institute is given by the local ordinary; but the preacher 
cannot use the power without the consent of the religious supe
rior.4

When the sermon is to be preached to the subjects of any reli
gious superior, his intervention is needed either as permission 
(when he is a superior of an exempt clerical institute) or as con
sent (when he is a superior of any other institute, inclusive of 
superioresses of institutes of women). But when only consent is 
needed, the local ordinary is not bound to obtain it if he desires 
to send a particular preacher to a given non-exempt institute.8

1339. Use by religious of power given by the local ordinary.
1. Without a serious reason, local ordinaries shall not refuse the 
power (i.e., to preach) to religious who are presented to them by 
their own superior and they shall not take away the power once

■S. C. Consist, instr. June 28, 1917, no. 18 (AAS, IX, 331; Bouscaren, op. cit., 
I, 626). Coronata (op. cit., II, no. 921, p. 261) thinks that local superiors may grant 
this power, especially if the constitutions of the institute permit it.

< Can. 1338, §§ 2, 3. Prior to the Code when regulars (i.e., members of exempt 
clerical institutes having solemn vows) preached in their own churches, even to 
those who were not subject to their superior, they needed only the blessing of the 
local ordinary; when they preached in other churches, only the permission of the 
local ordinary (the canonical mission coming in both cases from their own su
periors). Cf. Wernz, op. cit., Ill, no. 36.

*Cf. Vermeersch-Creusen, op. cit., II, no. 673; Coronata, op. cit., II, no. 921, 
pp. 261 f. Can. 1338 is silent with regard to non-exempt clerical institutes, but the 
similarity of their position to that of a non-exempt lay institute in the matter 
of power to preach to their members is fairly apparent. Cf. our commentary on 
can. 529.
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they have granted it, especially not at one and the same time from 
all the priests of a religious house, except in accordance with the 
provisions of canon 1340.

2. That preachers who are religious may use the power thus 
given them they need, in addition, the permission of their supe
rior.®

The local ordinary seems to have the right to be the judge of the 
seriousness of his reason for refusing to grant the power to the 
religious who is presented by his superior.7

A religious who has the rights and duties of a pastor needs no 
grant of power or permission to preach in his parish, from either 
the local ordinary or his superior.8

1340. The testing and the supervision of the preacher's quali
fications. 1. The local ordinary or the religious superior must re
gard themselves as seriously bound in conscience not to grant 
the power or the permission to preach to anyone unless it has 
been previously established that his moral life is irreproachable 
and, through an examination given as specified in canon 877, § 1, 
that he is sufficiently learned.

2. If it is discovered after the power or the permission has 
been granted that the necessary qualifications are lacking in a 
preacher, those who granted it must recall it; if the doubt con
cerns the preacher's learning, they shall seek adequate evidence 
to_dispel the dou bt, even through anot her examination, if th is 
should be needed.

3. Recourse is open, but non-suspensive in effect (i.e.j without 
interruption of the force of the revocation), against theTevocation 
of the power or the permission, to preach.0

0 Can. 1339, §§ 1, 2. Can. 1340 requires as a reason for revocation of the power 
the loss of the proper qualifications.

7 Cf. Augustine, Commentary, VI, on can. 1339, § 1; Blat, Commentarium, III, 
pars IV, no. 219; Wcmz, ibid., no. 36; VermeerschCrcusen, ibid., no. 674.

8 S. C. C., deer. July 13, 1669 (Fontes, no. 2813). Cf. Ojetti, Synopsis, s.v. "condo
nari,” no. 1398.

“Can. 1340, §§ 1-3. Cf. our commentary on can. 877, § 1; the examination 
specified there concerns those to whom faculties for confessions are to be given.
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The norms of the Sacred Consistorial Congregation say that 
negligence in granting this faculty or permission constitutes an 
extremely grave sin. The examination is to be given by three 
persons chosen by the respective local ordinary. But if the candi
date’s moral and doctrinal qualifications need no proof, the local 
ordinary may, by way of exception, consider the examination as 
not demanded.* 10 11 This examination is required also in the case 
of even exempt religious when they seek the power to preach from 
the local ordinary; when they preach to persons subject to their 
own superiors, the latter determine their fitness and worthiness in 
accordance with the constitutions of the institute.11

Cf. our commentary on can. 880; in § 3 of can. 880 it is required that the Holy 
See be consulted before the revocation of the jurisdiction of all the religious 
of a formal house. It seems that the local ordinary would validly revoke the per
mission of all the religious of a given house, even in a case in which he acted 
unlawfully; cf. S. C. Ep. et Reg., Senonen., Feb. 28, 1654; Collectanea in Usum 
Secretariae Sacrae Congregationis Episcoporum et Regularium, cura A. Bizzarri 
Archiepiscopi Philippensis Secretarii edita (Rome, 1885), p. 273.

10 Cf. S. C. Consist., instr. June 28, 1917, nos. 13-17 (AAS, IX, 328; Bouscaren, 
The Canon Law Digest, I, 625 f.).

11 Cf. S. C. Consist., instr. June 28, 1917, no. 18 (AAS, IX, 328; Bouscaren, ibid., 
p. 626).

12 S. C. Consist., instr. June 28, 1917, no. 29 (AAS, IX, 328; Bouscaren, ibid., 
p. 628). The local ordinary is required by the instruction (no. 32) to appoint a 
committee of vigilance for preaching, a committee which may be composed of 
the same personnel as the examining committee; it also provides that since neither 
the bishop nor the committee can be present everywhere in the diocese, when an 
important sermon is to be delivered in a distant place, the ordinary shall make 
it a point to obtain specific information from the rural deans or from pastors 
regarding the observance of the obligatory norms (no. 33).

Violation of the norms of the instruction of the Sacred Consis
torial Congregation indicates a lack of the proper qualification. 
But the Sacred Congregation itself states that if the first or second 
offense is not serious and there exists hope for amendment, the 
offending preacher may be reprimanded and warned.12

1341. Permission for extra-diocesan preachers. 1. Neither sec
ular nor religious extra-diocesan priests shall be invited to preach 
unless there has been previously obtained the permission of the 
ordinary of the place in which the sermon is to be given; the lat-
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ter shall not grant it unless he is either already certain of their 
qualifications or has received from the preacher’s own ordinary 
testimonial letters concerning the former’s learning, piety, and 
integrity; and the latter is bound in conscience by a serious obliga*  
tion of replying in accordance with the truth.18

The Sacred Consistorial Congregation required that this per
mission be given in writing and that it designate the place and the 
kind of preaching for which it was granted. It also noted that the 
local ordinary who receives derogatory information from the testi
monial letter is bound to absolute secrecy and that he is not 
obliged to tell the petitioner the reason for which he refuses to 
grant the requested power.14

2. This permission should be requested in good time by the 
pastor in the case of a parochial church or of some other church 
entrusted to him; by the rector of a church which is not subject to 
the authority of a pastor; by the ranking dignitary, with the chap
ter’s consent, in the case of a capitular church; by the moderator 
or the chaplain of a confraternity in the case of a church belonging 
to that confraternity.

3. If the church is both a parish church and either a capitular 
church or a church belonging to a confraternity, the request for 
the permission is made by him who has the right to perform sa
cred functions in it.18

The norms of the Sacred Consistorial Congregation repeat the

'•Can. 1341, § 1.
x*Cf.  S. C. Consist., instr. June 28, 1917, nos. 9-12 (AAS, IX, 328; Bouscaren, 

ibid., p. 625). The instruction also emphasizes the provisions of can. 1341, § 1. 
Prununcr (op. cit., q.405, 4) and Vermeersch-Crcusen (op. cit., II, no. 676) argue 
that these requisites are obligatory only in the case of more solemn sermons and 
that in the case of ordinary sermons the habitual permission of the local ordinary 
sullices. On the other hand, one should not too readily say that it is an ordinary 
matter in any case to invite a priest to preach when the latter does not have the 
faculties of the diocese to do so.

xsCan. 1341, §§2, 3. Even in a capitular church which also is a parochial 
church, if the sermon is a parochial sermon, the request is made by the pastor. 
Cf. S. C. Consist., instr. June 28, 1917, no. 5, d (AAS, IX, 328; Bouscaren, ibid., 
p. 624).

577



can. 134« THE SACRED CANONS

provisions of canon 1341, § 2, and state, in addition, that the per
mission is to be requested, in the case of churches belonging to a 
clerical religious institute, by the superior of the institute as 
specified by the latter’s constitutions.16 The norms also provide 
that the request is to be sent to the local ordinary two months in 
advance of the sermon, in order that he may have time to obtain 
the required information, but the local ordinary is authorized 
to fix even a shorter time limit, as his discretion suggests.17

(
It seems that the local ordinary can give an extra-diocesan 
preacher general faculties for preaching in the diocese, subject to 
the same requisites that govern his granting them to priests of his 
own diocese.18
1342. The requisite power of orders. 1. The power to preach 

shall be given only to priests or deacons, but not to other clerics 
unless a justifying reason warrants it in the judgment of the ordi
nary and then only in particular cases.

2. All lay persons, even religious, are forbidden to preach in 
church.1® But catechetical instruction may be given in a church 
even by women if they have a canonical mission.20

13U3. Preaching by the local ordinary. 1. Local ordinaries 
have the right to preach in any church in their territory, even an 
exempt one.

2. Except in the case of large cities, a bishop is also authorized 
to forbid preaching to the people in other churches of the same 
place at the time when he himself is preaching or at which he has 
arranged, for a public and extraordinary reason, that a sermon be

18 Cf. S. C. Consist, instr. June 28, 1917, no. 5, b (A AS, IX, 328; Bouscaren, 
ibid., p. 624).

1T Cf. ibid., no. 7 (AAS, loc. cit.; Bouscaren, ibid., pp. 624 f.).
19 Cf. Vermeersch-Creusen, loc. cit. De Meester (op. cit., Ill, no. 1296) believes 

that even in the absence of a general concession of this kind, a permission once 
granted an extra-diocesan priest is valid for future invitations even if they come 
from other sources in the diocese than that from which the original invitation 
came. 19 Can. 1342, §§ 1, 2.

30 Cf. Coronata, op. cit., II, no. 926. A pious exhortation given in a semipublic 
oratory of religious by the superioress of the institute to which it belongs seems 
not forbidden by this rule.
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delivered in his presence and in the presence of a congregation 
that he has invited to hear it.21 One who is a consecrated bishop 
can preach anywhere in the world if he has at least the presumed 
permission of the local ordinary,22 but other local ordinaries, and 
even the delegate of the bishop, can preach only within the limits 
of the diocese.28 The right to preach anywhere in the diocese ls 
enjoyed by the vicar general and the administrator (vicar capitu
lar), but not the right to forbid sermons in other churches, a right 
which is given only to the bishop. Moreover, the bishop can limit 
the right of the vicar general in this respect; 24 and, in any event, 
if his right conflicts with that of a pastor, the latter's right should 
prevail, except in an extraordinary case.

The prohibition which the bishop is authorized to impose can
not extend directly to ceremonies or to the Sunday parochial 
sermon. Moreover, it is unlawful if imposed in a city the total 
population of which (including non-Catholics) exceeds 100,000 
or if it is made to include semipublic oratories.28 But for a special 
reason, the bishop could impose the prohibition on some churches 
and not on others in the district.20 In the presence of a large 
group of persons publicly invited by the bishop to celebrate an 
extraordinary event, all that is required on his part to enable him 
to impose the prohibition is his own presence; but if he himsel 
preaches, that alone seems to suffice to authorize the prohibition 
even though no public convocation preceded it and even though 
the occasion is not an extraordinary one.27

1344. The Sunday homily. 1. On Sundays and other holydays 
11 Can. 1343. 1. a. Cf. II Plen. Council of Baltimore, Acta, no. i«8.
11 Cf. our commentary on can. 349, § 1, 1*.
18 A preacher delegated by the local ordinary enjoys, within the diocese, the 

same right to preach as the local ordinary; not, however, those who are merely 
given the faculty to preach in the diocese.

84Cf. McVann, The Canon Law on Sermon Preaching (New York: The Paulist 
Press, 1940). p. 99.

88 The right to issue such a prohibition resulted from a struggle for the ear 
of the people which lasted over a period of five centuries between bishops and the 
members of religious orders. a® McVann, ibid,, p. 100.

8T Cf. Coronata, Institutiones, II, no. 997.
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of obligation throughout the year it is the personal duty of every 
pastor to make the word of God known to the people through the 
usual homily, especially during the Mass at which the greater 
portion of the people assist.

2. Unless excused by a justifying reason approved by the ordi
nary, a pastor cannot habitually fulfill this obligation through 
others.

3. The ordinary is authorized to permit the omission of the 
homily on certain solemn feasts or, for a justifying reason, also 
on certain Sundays.28

1345*  The Sunday instruction. It is desired that at Masses at 
which the faithful assist on Sundays and holydays of obligation 
when celebrated in churches and public oratories, a short explana
tion be given of the Gospel or of some portion of Christian doc
trine: if, then, the local ordinary has commanded it and has 
provided specific instructions with regard to it, his law must be 
obeyed not only by priests of the secular clergy but also by reli
gious, even the exempt, in their own churches.20

Only the homily required by canon 1344 is demanded by the 
general law, and that only at the principal parochial Mass. The 
general law, of course, requires in addition a catechetical instruc
tion to be given adults on Sundays and holydays of obligation.80 
However, the tenor of canon 1345 makes it clear that particular 
legislation in this matter retains its effect. Therefore the law of 
the III Plenary Council of Baltimore in this regard must be 
obeyed. According to that law, on Sundays and solemn feasts, even

«Can. 1344, §§ 1-3. The III Plenary Council of Baltimore specified the last 
Mass as that during which the sermon proper should be preached; cf. Acta, n. a 16. 
The first written law requiring this of pastors appears in can. 19 of die Council 
in Trullo (692); Mansi, XI, 951. Cf. Cone. Trident., sess. V, de ref., c.«; Schroeder, 
Council of Trent, pp. 26 f.; sess. XXII, de ref., c.8; Schroeder, op. cit., p. 148; 
sess. XXIV, de ref., c.4; Schroeder, op. cit., pp. 195 f. Authors hold it a grave sin to 
omit the homily for a month; cf. Coronata, ibid., no. 928. A contrary custom can*  
not be tolerated; cf. S. C. C., deer. April 1, 1876 (ASS, IX, 465-69).

29 Can. 1345. 90 Cf. our commentary on can. 133s.
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in the summer, all who are entrusted with the care of souls must, 
either in person or through others, if they are prevented from 
doing so by a lawful excuse, read the Gospel of the day even if 
the Mass is a private one celebrated early in the morning and, 
if time permits, instruct in the law of God the people who are 
present to assist at the Mass.81

81 Cf. Acta, no. 216. The I Provincial Council of Baltimore (1829) had already 
called to mind the requirement of the Council of Trent regarding Sunday in
struction of the people (Acta, no. 28), and the II Plenary Council of Baltimore
(1866) incorporated that provision in its acts (no. 113). This law spoke of a brief 
sermon and therefore seems to have indicated the talk to be given at Mass rather 
than the catechetical instruction contemplated in can. 1332.

83 Can. 1346. §§ 1, 2. The strict rule of the II Plenary Council of Baltimore 
(Acta, no. 128) was based on that of the Council of Trent (sess. XXIV, de ref., 
c.4; Schroeder, Council of Trent, pp. 195 f.) the words of which it actually quoted, 
and which required special sermons daily during Lent and Advent, or at least three 
times a week, if the bishop made this relaxation. It seems no longer of obligation 
since the general law, as stated in can. 1346, § 1, by its relaxed tenor, has removed 
the obligation which the II Plenary Council was attempting to enforce.

1346. Sermons in Lent and Advent. 1. Local ordinaries shall 
see to it that sacred sermons be preached more frequently to the 
people in cathedral and parish churches during Lent and, if it 
seems expedient, also during Advent.

2. Unless prevented by a reasonable excuse, canoris and others 
who belong to the chapter are obliged to be present for this sermon 
if it is given in their church immediately after the office; and the 
ordinary can, even with the use of penalties, compel them to do 
so.82 83

1347. The method and the subject matter of sermons. 1. In 
sacred sermons the most important matters calling for exposition 
are those which the faithful need for the belief and the conduct 
necessary for their salvation.

2. Preachers of the divine word shall refrain from worldly and 
abstruse argumentation beyond the ordinary capacity of their 
listeners to understand; and they shall discharge the ministry of 
preaching not through the plausible language of human wisdom 
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or in the profane dress and ornament of vain and pompous elo
quence but in a spiritual and virtuous style, by which they preach 
not themselves but Christ crucified.83

The II Plenary Council of Baltimore forbade preaching with
out preparation, unless an extremely serious need warranted it.84 
It also prohibited all reference to miracles of recent or local oc
currence as long as these were not endorsed as genuine by the 
bishop, as also all advertence to illusive popular stories and un
likely legends.85 Both the II 88 and III 37 Plenary Councils for
bade denunciations from the pulpit. Both Councils also ordered 
that the preacher should not be lax, through fear of offending the 
worldly, or rigorous to the extent of teaching offenses to be grave 
sins which theologians regard at most as venial sins.38 Both Coun
cils likewise warned the preacher not to speak of temporal affairs 
or current events, much less of politics or of public officials.89 
Moreover, the II Plenary Council condemned the indiscriminate 
praise of the deceased in funeral sermons 40 and inveighed against 
vulgarity, slang, scurrility and jokes as unbecoming the sacred 
function of preaching.41

They who pertinaciously, publicly or privately, teach or de
fend a doctrine which has been condemned by the Holy See or

88 Can. 1347, §§ 1, 8. The V Provincial Council of Baltimore (1843) in its util 
decree laid down similar rules as did the II Plenary Council of Baltimore (1866) 
which adopted the earlier decree and added others of its own (Acta, nos. 129-33. 
as to subject matter; nos. 134-46, as to method). The III Plenary Council of Balti
more laid down rules as to method in no. 216. 84 Acta, no. 136.

88 Acta, no. 139. The III Plenary Council of Baltimore also forbade reference 
to such legends. Cf. Acta, no. 215. 88 Acta, no. 140.

87 Loc. cit.
88 Cf. II Plen. Council of Baltimore, Acta, no. 141; III Plen. Council of Balti

more, loc. cit.
88II Plen. Council of Baltimore, Acta, no. 142; III Plen. Council of Baltimore, 

loc. cit. The quotation of living persons is forbidden by the instruction of the 
Sacred Consistorial Congregation. Cf. AAS, IX (1917), 328; Bouscaren, op. cit. I, 
627.

M Acta, no. 143. The instruction of the Sacred Consistorial Congregation re
quired diat the manuscript of funeral sermons be submitted to the ordinary. 
Cf. no. 21; AAS, IX (1917). 332; Bouscaren, op. cit., I, 627.

41 Acta, no. 138.
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by a general council, though not as a formally heretical doctrine, 
are to be restrained from preaching, hearing confessions, and 
every other kind of teaching position, in addition to suffering 
other penalties that may be found necessary in the individual 
case.4ft .

134& The admonition of the faithful to attend sermons. The 
faithfuFshall be diligently admonished and exhorted to be present 
frequently at the preaching of sermons.48 The obligation of this 
canon is imposed on those to whom the care of the faithful is en
trusted. Of course, the faithful themselves may be bound by the 
divine law to comply with it, as is the case when they are culpably 
in ignorance of the faith and when their presence at sermons is the 
only way of dispelling it.

chapter in

<0 Missions

Canons1349-1351

Division. Canon 1349 imposes an obligation on ordinaries to 
provide for missions at given times and makes pastors subject to 
the regulations of the ordinary in this matter; canon 1350 affirms 
that local ordinaries and pastors are not free from the obligation 
of looking after non-Catholics in their territories, while it also 
indicates that the Holy See has the universal supervision of mis
sions throughout the world; canon 1351 declares that no one can 
be compelled to embrace the faith.

1349. The local ordinary's responsibility for missions. 1. Lo
cal ordinaries shall see to it that at least once every ten years pastors 
shall provide a sacred mission, as it is called, for the flock entrusted 
to their care.

2. The pastor, even when a religious, in providing these mis-

42 Cf. can. 2317.
48 Can. 1348. Cf. II Plen. Council of Baltimore, Acta, no. 128.
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^/sions shall be governed by the regulations of the local ordinary.1 
t The provisions of this canon refer to parochial missions the 
[ purpose of which is to stimulate penance and restore Christian 
/ fervor among the members of the parish. A proposition which 
criticized missions as rarely resulting in lasting conversion was 
condemned by Pius VI.* 1 2 * A mission of this kind is akin to a spiritual 
retreat, differing from it in two respects: a retreat is given to a 
specific body of persons and by one retreat master.

parishes.
2. In other territories the universal care of missions to non

Catholics is reserved exclusively to the Apostolic See.®

1 Can. 1349, §§ 1, 2.
2 Pius VI, const. Auctorem fidei, Aug. 28, 1794 (Denzinger-Bannwart-Umberg, 

Enchiridion, no. 1565; Fontes, no. 475). This type of preaching was introduced 
in the sixteenth century. Cf. Wernz, op, cit,, III, nos. 56 f.

• Cf. Wernz, ibid., nos. 58, 60.
< Acta, nos. 473 f. It also urged local ordinaries to provide means for the support 

of the missioners (no. 474). It told missioners not to meddle in parochial allairs 
(no. 475) and not to take up collections or sell pious articles without the consent 
of the pastor and the approval of the local ordinary (no. 476).

• Acta, no. 487.
6 Can. 1350. Cf. our commentary regarding the competence of the Sacred Con*

gregation for the Propagation of the Faith, can. 252. Pius XI entrusted the labors
584

The direct obligation of this canon is placed on local ordinaries, 
and they may demand of pastors that the latter comply with it, 
even in the case of a pastor who is an exempt religious. Local ordi- ' 
naries also make all regulations concerning the method, the time, 
the place, and the personnel connected with such a series of 
sermons. Moreover, pastors need the permission of the local ordi
nary before arranging for a mission.8

The II Plenary Council of Baltimore urged the establishment 
of a body of missioners 4 * 6 * and exhorted local ordinaries and pastors 
to provide missions of this type for the Negroes living in their 
territory.®

1350. Missions to those outside the Church. 1. Local ordi
naries and pastors shall consider as entrusted to them in the Lord 
the spiritual care of non-Catholics residing in their dioceses and
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1351. Freedom of conscience. No one who is unwilling shall be 
.compelled to embrace the Catholic faith.  This rule applies only 
to those who have never embraced the Catholic faith through 
valid baptism.  All others are subject to penalties for lapsing from 
it.

7

8

of the Work of the Propagation of the Faith to this Sacred Congregation. Cf. Pius 
XI, motu propr. May 3, 192a (AAS, XIV, 321). In November of that year the 
Sacred Congregation issued instructions as to the way missions should send the 
Work their requests for subsidies. Cf. S. C. de Prop. Fide, monita Nov. 22, 1922 
(AAS, XIV, 647). In die following January it issued instructions for the sending 
of collected funds to the Work; cf. AAS, XV (1923). 77. In May, 1923 the Sacred 
Congregation issued a letter to superioresses of communities of women religious 
for die training of missioners and die conduct of missions; cf. AAS, XV (1923). 
369. Pius XI ordered the establishment of seminaries in mission territories for 
the training of native clergy. Cf. Pius XI, litt. encycl. Feb. 28, 1926 (/MS, XVIII, 
65). Cf. also Pius XI, motu propr. June 24, 1929, providing for the coordination 
of Pontifical Missionary Works (AAS, XXI, 342); Benedict XV, litt. ap. Nov. 30, 
19*  9- dealing with die propagation of the faith throughout the world (AAS, XI, 
440).

7 Can. 1351. Cf. c.33, C. XXIII, q.5 (St. Augustine’s principle); c.i, D. XLV 
(St Gregory the Great's rule). 8 Cf. c.5, D. XLV.
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Seminaries

Canons 1352-1371

Division. The first canon of this title (can. 1352) asserts the 
Church’s right to establish seminaries. The next canon (can.
1353) insists on the obligation of priests to foster vocations. The 
Code then takes up the actual provision for seminaries in the 
concrete case, dealing with the obligation of the establishing of 
major and minor seminaries (can. 1354), the manner in which 
funds for their support can be raised (can. 1355 f.), and their 
supervision (can. 1357). The more specific details of administra
tion are then considered: the officials of the seminary (can. 1358), 
the diocesan seminary boards (can. 1359), the qualifications of 
the officials and their subordination to the rector (can. 1360), sup
plementary confessors (can. 1361), the allocation of trust funds 
(can. 1362), the qualifications required in those admitted to the 
seminary (can. 1363), the curriculum (can. 1364 f.), the qualifica
tions of instructors (can. 1366), the horarium (can. 1367), the 
parochial rights of the rector (can. 1368), specific obligations of 
the rector and the prefects of discipline (can. 1369), provisions 
for non-resident students (can. 1370), and the reasons justifying 
dismissal (can. 1371).

1352. The Church’s right to establish seminaries. The Church 
has as its own exclusive right that of training those who desire to 
devote themselves to the ecclesiastical ministry.* 1 Pius IX con-

1 Can. 135». The first general laws requiring seminaries were enacted by the 
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demned the proposition that rejected the exclusive right of 
the Church to direct the study of theology and another that in
sisted on the right of the civil authority to approve the curricu
lum.* 2 * * * * *

Council of Trent; cf. sess. XXIII, de ref., c. 18: Schroeder, op. cit., pp. 175-79. 
These have been substantially re-enacted in the Code. Their observance was re
peatedly urged by the Roman Pontiffs as is apparent from even the documents 
cited in die footnote to can. 1354, § 1. Prior to the Council of Trent, the training 
of students for die diocesan priesthood took place in the cathedral schools and 
in die universities. Cf. Cox, The Administration of Seminaries, The Catholic Uni
versity of America Canon Law Studies, no. 67 (Washington, D. C..* The Catholic 
University of America, 1931), pp. 18-20.

2 Cf. Pius IX, Syllabus, prop. damn. nos. 33, 46 (Denzinger-Bannwart-Umberg, 
Enchiridion, nos. 1733, 1746; Fontes, no. 543).

1 Can. 1353. As to die requisites of a vocation, cf. our commentary on can. 969,
§ 1. Pius XI urged for this purpose the establishment of the Society for the Promo
tion of Priestly Vocations. Cf. Pius XI, litt. ap. Officiorum omnium, Aug. 1, 1922,
no. 1 (AAS, XIV, 449; Bouscaren, op. cit., I, 644). A report on the promotion of
this Society must be made in the triennial report required of local ordinaries to
be sent to die Sacred Congregation of Seminaries (q.41). Cf. S. C. de Seminariis, 
deer. Feb. 2, 1924 (AAS, XVII, 547; Bouscaren, op. cit., I, pp. 658 f.). The next 
report from the local ordinaries of the U.S. is due in 1953. Cf. Ill Plen. Council of 
Baltimore, Acta, no. 136.

1353- The obligation to foster vocations. Priests and especially 
pastors shall make every effort and employ special care to shield 
from worldly contagion boys who give signs of an ecclesiastical 
vocation, fostering their piety, training them in the rudiments 
of letters, and protecting in them the seed of their divine voca- 
tioil,8

1354. The obligation of establishing seminaries. 1. Every dio
cese shall have in a place wisely selected by the bishop a seminary 
or college in which a certain number of young men, as determined 
by the available resources and the size of the diocese, shall be 
trained for the clerical state.

2. Measures are to be taken especially in larger dioceses to 
establish two seminaries, that is, a minor seminary for the educa
tion of boys in the knowledge of letters and a major seminary 
for students of philosophy and theology.

3. If a diocesan seminary cannot be established, or if in an 
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established seminary adequate training cannot be given espe
cially in the philosophical and the theological courses, the bishop 
shall send the students to another seminary, unless an interdioc
esan or regional seminary has been established with proper Apos
tolic authorization.4

The seminary should be established as a moral person by the 
bishop's decree.® Previous authorization given by the Apostolic 
See, not subsequent ratification, seems requisite for the establish
ment of an interdiocesan or a regional seminary.®

4 Can. 1354, §§ 1-3. As early as the II Provincial Council of Baltimore (1833), 
the fathers recommended to the hierarchy the establishment of seminaries in ac
cordance with the rule of the Council of Trent (no. 8; cf. II Plen. Council of 
Baltimore, Acta, no. 171, where this recommendation is quoted). The 1 Plenary 
Council of Baltimore (1852) advised bishops who had no seminary to establish 
a provincial seminary (no. 14; cf. II Plen. Council of Baltimore, Acta, no. 172, 
where this advice is quoted). The II Plenary Council of Baltimore (no. 174) ex
pressed its wish that at least in every province a major seminary should be estab
lished and that in addition a minor seminary should be established in every 
diocese or at least in every province (no. 175). These wishes were the result, at 
least in part, of a strong admonition given by the Sacred Congregation for the 
Propagation of the Faith (cf. II Plen. Council of Baltimore, Acta, no. 173). These 
provisions of the II Plenary Council were renewed by the III Plenary Council 
(1884). Cf. Acta, nos. 139, 155.

On January 24, 1928, the Sacred Congregation for Seminaries, after studying 
a report on seminary education in the United States, issued a letter to the hierarchy 
through the apostolic delegate. It noted that it had received information of the 
existence here, in addition to seminaries governed according to the traditions 
and the laws of the Church, of other institutions known as preparatory seminaries, 
the students of which, in many cases, spend die night at the home of their parents 
or even in private homes of strangers which have been approved for die purpose 
by the school authorities. The letter was not satisfied with that method of promot
ing the sanctity of young men training for the priesthood and insisted that, after 
consultation with die Sacred Congregation through the apostolic delegate, these 
preparatory seminaries should be transformed into minor seminaries governed in 
the manner prescribed by law. Cf. Bouscaren, op, cit., I, 649.

8Cf. our commentary on can. 100, § 1.
• Cf. Blat, Commentarium, III, pars IV, no. 236, page 286. In his Apostolic letter 

of August 1,1922, Pius XI stated that, when the Holy See has provided for the estab
lishment of an interdiocesan seminary, this seminary takes the place of a major 
seminary in each of the dioceses served by it, and that all bishops should consider 
that they have the same rights and duties in regard to it as they would have in 
regard to a diocesan major seminary. Cf. AAS, XIV (1922), 449; Bouscaren, op. cit., 
I, 646 f.
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1355"135^*  The support of the seminary. For the establish
ment of a seminary and the support of its students, if it lacks its 
own income, the bishop can:

i° direct pastors or other rectors of even exempt churches 
to take up a collection for this purpose in church at given 
times;

2° levy a contribution or tax in his diocese;
30 if these means prove inadequate, assign the seminary cer

tain simple benefices.
1356. 1. Subject to the tax levied for the seminary are the fol

lowing, without benefit of appeal, in spite of any contrary custom 
which is hereby rejected as unreasonable, and notwithstanding 
any contrary privilege which is hereby abrogated: the bishop’s 
benefice [mensa episcopalis]» all benefices even those of regulars 
and all rights of presentation [ius patronatus]» all parishes and 
quasi-parishes, even though they should have no other income 
besides the offerings of the faithful, a guest house established by 
ecclesiastical authority, sodalities canonically established and en
dowments [fabricae] of churches, if they have income of their own. 
every religious house, even if exempt, unless its support comes 
entirely from alms or in it there is actually conducted for the 
promotion of the interests of the Church a college of students or 
teachers.

2. This tax must be a general one and at the same rate for all, 
greater or less in accordance with the needs of the seminary, but 
not in excess of an annual assessment of five percent of taxable 
income, and this to be decreased as the income of the seminary 
grows larger.

3. The income subject to tax is that which remains in a given 
year after the payment of fixed charges and of current expenses; 
but the sum available for daily distributions is not to be computed 
as part of the income or, if the whole income of the benefice is so 
earmarked, a third part of it is not to be so computed; and the 
offerings of the faithful are not to be counted as income or, if the
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entire income of a parish consists of such offerings, a third part of 
them is not to be so counted.7

The living expenses of those who hold benefices are taxable.8
Only the Holy See can authorize a special additional tax or a 

higher rate of tax in regard to a specific benefice, even though its 
income may be very great,® and only the Holy See can lower the 
rate in special cases or dispense from the obligation of paying it, 
once the local ordinary has fixed it.10

1357. The comprehensive control of the local ordinary. 1. It 
belongs to the bishop to determine all things and everything that 
concerns as either necessary or useful the correct administration,, 
government, and progress of the diocesan seminary and to see to 
the faithful observance of his rules, always in accordance with the 
regulations made by the Holy See for particular cases.

2. The bishop should especially be concerned to make fre
quent personal visits to the seminary; to maintain assiduous 
supervision over the training given the seminarians, whether it 
be their literary and scientific training or their ecclesiastical train
ing; and to inform himself fully, especially on the occasion of 
sacred ordinations, of their character, piety, fitness, and progress.

3. Every seminary shall have its own statutes, approved by the 
bishop, and in them there shall be set forth what is required to be 
done and what to be observed for the guidance both of those who 
are subject to the seminary training as the hope of the Church 
and also of those who devote themselves to the task of training 
them.

4. The entire administration and the government of an inter-

T Can. 1355 (i*-3°),  1356 (§§ 1-3). In fixing the tax, the bishop no longer needs, 
as he did need before die Code, to take counsel with two consultors and two other 
members of the clergy or to obtain the approval of the Holy See. Cf. Benedict 
XIII, const Creditae Nobis, May 9, 1725, §§ 2-8 (Fontes, no. 288).

8 Blat thinks they are not, mistakenly counting them among the expenses con*  
nected with the administration of die benefice. Cf. Blat, op. cit., Ill, pars IV, no. 
238, p. 290.

0 Cf. Code Commission, Oct. 16, 1919, no. 16 (AAS, XI, 479; Bouscaren, op. cit., 
I, 657). 10 Cf. Augustine, op. cit., VI, on can. 1356.
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diocesan or a regional seminary is controlled by norms enacted 
by the Holy See.11

11 Can. 1357, §§ 1-4. The rule of §§ 2, 3 is laid down, as to the major seminary, 
by the III Plenary Council of Baltimore (1884) (Acta, nos. 156 f.); but its rule 
that the bishops of the province are authorized to draft the statutes for a provincial 
seminary is abrogated by can. 1357. §4. In drafting statutes for their seminaries, 
bishops should have recourse to the Letter of the Sacred Congregation of Semi
naries, January 24, 1928 (Bouscaren, op. cit., I, 647) and the Apostolic Letter of 
Pius XI, zUigust i, 1922 (AAS, XIV, 449; Bouscaren, op. cit., I, 643), as well as the 
constitution of Pius X, Susceptum inde, March 25, 1914 (AAS, VI, 213).

18 Can. 1358. The III Plenary Council of Baltimore speaks of the rector, the 
instructors, and the spiritual director (cf. Acta, nos. 159-161). The importance 
of the post of spiritual director was stressed in the recommendations made to the 
hierarchy here by the Sacred Congregation of Seminaries. Cf. Bouscaren, op. cit., 
I, 650 f.

13 Cf. Micheletti, Constitutiones Seminariorum Clericalium (Turin, 1919), p. 15. 
Other officials might be named as necessary or useful. Cf. also Cox, op. cit., pp. 
76 f.

14 Can. 1359, §§ 1-4. The establishment of these two boards was required by

1358. The requisite officials. It is to be provided that in every 
seminary there shall be a rector for government, teachers for 
instruction, a procurator distinct from the rector for the manage
ment of the household economy, at least two ordinary confessors, 
and a spiritual director.  The personnel list here given is not an 
exhaustive one.

1112
13

1359. The seminary boards. 1. Two seminary boards shall be 
appointed for diocesan seminaries, one for discipline and the other 
for the administration of property.

2. Each board shall consist of two priests named by the bishop 
with the advice of the consultors [audito Capitulo]; but neither 
the .vicar general nor members of the bishop’s household nor the 
rector nor the procurator nor the ordinary confessors of the 
seminary can be appointed as members.

3. The post of the board members is held for six years, and the 
appointees shall not be removed from it except for a serious rea
son; and they may be reappointed.

4. The bishop shall seek the advice of the members of the 
board in matters of greater importance.14
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It seems not to be forbidden to name the same two priests to 
both boards, if their functions are kept distinct.18 * If a member of 
one of the boards should die or resign or be removed before the 
expiration of the six-year term, his place should be filled as it was 
when he was appointed, the appointee to serve only the period 
of the unexpired term.10 Illness, old age, ineptitude, negligence, 
these are all serious reasons justifying removal; the commission of 
a delict is not the only reason for it, and in no case is any sort of 
formal process necessary in effecting it.17

the Council of Trent (sees. XXIII, de ref., c.18; Schroeder, op. cit., pp. >75-79). 
The III Plenary Council of Baltimore provided that at least two dcputies;should 
be named, one for discipline and the other for the administration of property 
(Acta, no. 179) and it required that the advice of the consultors be obtained in 
their appointment (Acta, no. 20, 4°). This was not in harmony with the general 
law of the time which required that the board of discipline should consist of 
two canons, and the board of administration, of two canons and two additional 
priests. 10 Cf. Coronata, op. cit., Il, no. 938, p. 289.

>• Cf. our commentary on can. 387 (§ 2), 426 (§ 3).
i? Cf. Coronata, op. cit., II, no. 938, p. 288.
i«Cf. Wernz, op. cit., Ill, no. 94, V; Coronata, op. cit., II, no. 938, p. 288; 

Augustine, op. cit., VI, on can. 1359, § 4. 1» Cf. our commentary on can. 101,
20 Cf. our commentary on can. 105.

The consultation of the respective boards cannot be omitted 
because other persons or groups have been consulted, e.g., the 
diocesan consultors; moreover, the bishop cannot constitute a 
board for the occasion, substituting another board or summoning 
the same priests at a subsequent time when another occasion for 
consultation arises.18 The consultation should be made while the 
board members are all present.10 It is not certain, because of a 
controversy among the authors, whether the omission of the con
sultation affects the validity of the act.20

Matters of sufficient importance to require consultation of the 
board of discipline are the following: the drafting of the statutes, 
the appointment of personnel, the choice of textbooks, and the 
admission and the dismissal of seminarians. The appointment of 
persons involved in temporal or financial administration, even in
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a subordinate position, requires the consultation of the board of 
administration.

1360. The qualifications of the seminary personnel. 1. With 
proper observance of canon 891, for the post of rector, spiritual 
director, confessors, and instructors in the seminary there shall be 
chosen priests who are outstanding not only because of their 
learning but also because of their virtues and their prudence, such 
as may benefit the seminarians by their word and example.

2. All must defer to the rector of the seminary in the fulfill
ment of their respective duties.21 Religious should be appointed 
to these offices only in a case of need; 22 ex-religious, never, i.e., 
those excluded by canon 642, §1,2° and § 2.28

1361. The confessors. 1. In addition to the ordinary confes
sors, other confessors shall be designated whom the seminarians 
will be given liberty to approach.

2. If these additional confessors reside outside the seminary, 
and a seminarian should ask that he be allowed to confess to one 
of them, the rector shall call the confessor without in any way in
quiring about the reason for the request and without showing any 
displeasure with it; if the confessors reside in the seminary, the 
seminarian is at liberty to approach them at will but in a way that 
will not interfere with the discipline of the seminary.

3. When consideration is given to the promotion of a seminar
ian to orders or to his dismissal from the seminary, the vote of the 
confessors shall never be sought.24

1362. Beneficiaries of legacies for clerical training. The in- 
come\of legacies bequeathed for the training of clerics can be 
devoted to the support of the students properly admitted into the

11 Can. 1360. §§ 1, 2. The same qualifications are specified by the III Plenary 
Council for the rector, the instructors, and the spiritual director of the major semi
nary (cf. Acta, nos. 159, 161) and for the prefects and the instructors of the minor 
seminary (cf. Acta, no. 141). 22 Cf. Coronata, Institutiones, II, no. 938.

28 Cf. our commentary on can. 642, § 1, 2*  and § 2.
28 Can. 1361, §§ 1-3. Cf. our commentary on can. 856. Cf. S. C. de Sacramentis, 

instr. Dec. 8, 1938, II, no. 2, b; Bouscaren, The Canon Law Digest, II, 210.
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major or the minor seminary, though they have not yet received 
tonsure, unless it is expressly provided otherwise in the articles of 
the foundation.26

j/ 1363. Qualifications for admission. 1. Admission by the ordi
nary into the seminary is not open to any but those who are 

r legitimate and whose character and intention afford hope that 
they will perpetually devote themselves fruitfully to the eccle
siastical ministry.20 Those legitimated by the subsequent mar
riage of their parents may be admitted.27

2. Before they are admitted, they must present documents at
testing their legitimacy, the reception of the sacraments of bap
tism and confirmation, and the worthiness of their reputation and 
their conduct.28

3. They shall not be admitted who have been dismissed from 
other seminaries or from a religious institute, unless the bishop 
shall previously have gathered secret information from the supe
riors or others regarding the reason for dismissal, as well as the 
conduct, the character, and the temperament of the dismissed, 
and shall have obtained certainty that there is in them nothing 
unbecoming to the priestly state; and this information, in con-

20 Can. 1362. This authentic interpretation of the will of the testator stands so 
long as the latter’s express will does not manifest opposition to it.

20 Can. 1363, § 1. As to mixed seminaries, i.e., those in which students are ad
mitted who are not aspirants for the priesthood, though Vermeersch-Creusen 
(op. cit., II, no. 702) think that it is not essential to the concept of a seminary 
that it be devoted exclusively to the training of aspirants for the clerical state, 
the tenor of die documents issued by the Holy See does not bear out this view. 
Cf. Pius XI, litt. ap.. Officiorum omnium, Aug. 1, 1922 (AAS, XIV, 449; Bouscaren, 
op. cit., I, 644).

2T Cf. Code Commission, July 13, 1930 (AAS, XXII, 365; Bouscaren, op. cit., 
I, 661). Cf. our commentary on can. 984 (1’), 1116. The II Plenary Council of 
Baltimore (Acta, no. 176) quotes the Council of Trent as to this requirement of 
legitimacy, as well as that of minimum age, i.e., the age of twelve years. Both this 
Council (loc. cit.) and the III Plenary Council (nos. 136, 162) are in harmony 
with the Code in the matter of the character and the intention of the seminarians; 
the III Plenary Council (no. 136) warns pastors to dissuade parents from bringing 
pressure on their sons in this matter.

2« Can. 1363, § 2. The rector or the local ordinary can, of course, require odier 
documents, e.g., a certificate of health. Cf. our commentary on can. 993-95.
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formity with the truth, the superiors are under a serious obliga
tion in conscience to supply.29

If the person seeking admission to a seminary has been a mem
ber of a religious institute, or has been even a postulant, though 
not dismissed, the ordinary must have recourse to the Sacred 
Congregation of Seminaries and University Studies before ac
cepting him.30 Bishops should as a rule not admit to the seminary 
anyone who of his own accord has left any diocesan seminary or 
who has been dismissed therefrom for any reason. If, however, 
after careful consideration of all circumstances, bishops should 
wish to accept any such candidate, they must, besides observing 
the prescriptions of canon 1363, § 3, apply to the Sacred Congre
gation of Seminaries for authority to receive him.81

1364. The curriculum of the minor seminary. In the lower 
classes of the seminary:

i° Training in religion shall hold the principal place, and 
every effort must be made to impart it in a manner adapted to the 
talent and the age of the individual students;

2° The students shall make a thorough study of languages. 
especially Latin and the vernacular.

3 0 In other courses that training shall be given them which cor
responds to that expected of all persons of ordinary culture and 
of the clerical state in the region in which the students must 
exercise the sacred ministry.82

80 Can. 1363, § 3. Consultation with the board of discipline is especially needed 
in a case of this kind. Ct. our commentary on can. 1359, § 4.

80 Cf. S. C. de Religiosis and S. C. de Seminariis, dear. July >5, 1941 (AAS, 
XXXIII, 371; Bouscaren, op. cit., II, 426).

31 Cf. S. C. de Seminariis, deer. July 12, 1957 (AAS, XLIX, 640: Bouscaren, 
op. cit,, IV, 387). But the decree does not apply if the ex-seminarian is re
admitted (or service in the same diocese. As to testimonial letters for candidates 
who have been in another seminary, cf. Il Plen. Council of Baltimore, Acta, 
no. 180: 111 Plen. Council of Baltimore, Acta, no. 176. As to the examination of 
candidates for the major seminary by special examiners, cf. Ill Plen. Council 
of Baltimore, Acta, no. 152. These requirements of the Councils are still operative 
since they are in accord with the tenor of the Code’s legislation.

82 Can. 1364. i°-3°. The provisions of this canon were applied to the houses 
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The recommendations of the Sacred Congregation of Semi
naries made to the hierarchy of the United States insisted that in 
the literary courses of the seminary, the study of Latin be re
garded as the most important element and that it be given preced
ence over every other subject and they forbade the admission to 
the study of philosophy and theology students who did not have 
a mastery of that language.* 88

of study of religious by the Apostolic Letter of March 19, 1924 (AAS, XVI, 133; 
Bouscarcn, op. cit., I, 661 f.).

88 Cf. S. C. de Seminariis, litt. Jan. 25, 1928 (Bouscaren, op. cit., I, 653 f.). The 
letter also referred to the fact that Pius XI stressed the importance of Latin as the 
common language of the universal Church. Cf. Pius XI, litt. ap. Officiorum 
omnium Aug. 1, 1922 (AAS, XIV, 449; Bouscaren, op. cit., I, 644 f.).

84 Cf. Ill Plen. Council of Baltimore, Acta, no. 147; cf. also 11 Plen. Council of 
Baltimore, Acta, no. 176.

88 Acta, no. 145. The Council also stressed, in almost the language of the Code, 
the importance of training in religion (cf. Acta, no. 146); moreover, it required 
the use of the Roman Catechism in the upper classes (ibid., no. 147). Among the 
languages it seems to have placed the study of English in a position superior to 
that of Latin (loc. cit.) and it required the study of a third language (German, 
French, Polish, or one of the other Slavic tongues, Spanish, or Italian), as de
termined by the bishop in accord with the needs of his diocese (loc. cit.), as well as 
of Greek, die study of which was also required by the II Plenary Council (Acta, 
no. 176); cf. the counsel, as to the study of German, of die II Plenary Council 
(Acta, no. 181).

The III Plenary Council of Baltimore was itself sufficiently 
urgent in regard to the study of Latin, since it gave that study a 
place not inferior to the one given it by the recommendations of 
the Sacred Congregation of Seminaries.84 Moreover the III Ple
nary Council specified that the course of the minor seminary 
should be prolonged for six years.85 This provision is still opera
tive, as are all the provisions of the Plenary Councils in regard to 
the curriculum, except perhaps that which places the study of 
English in a position superior to that of the study of Latin. Ac
cording to the conciliar legislation the curriculum of the minor 
seminary should include, in addition to the subjects mentioned 
in canon 1364, the study of Greek, of another language deter
mined by the respective bishop, of Bible history, Church history, 
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United States history, rhetoric, geography, arithmetic, algebra, 
geometry, trigonometry, physics, chemistry, natural history, geol
ogy, astronomy, bookkeeping, the elements of sacred liturgy, and 
(throughout the whole six years) Gregorian chant.8® The con
ciliar legislation also required an annual examination to be con
ducted by the bishop or his delegates, as well as the sending of a 
report to the bishop each semester on the scholastic progress of 
the students and on their conduct.81 These requirements are still 
operative.

1365. The courses of the major seminary. 1. The seminarians 
shall spend at least two years in the study of rational philosophy 
and branches related to it.88 A year must be given to the study of 
Hebrew under the requirements of the conciliar legislation, either 
the second year of the course in philosophy or the first year of the 
course in theology. ®8

2. The theological course shall be extended over at least four 
full years and it should comprise, besides dogmatic and moral 
theology, the study especially of Sacred Scripture, Church his
tory, canon law, liturgy, sacred eloquence, and ecclesiastical chant.

3. Lectures shall be given also in pastoral theology together

■•Cf. Ill Plcn. Council of Baltimore, Acta, nos. 147-50; II Plen. Council ol 
Baltimore, Acta, no. 176.

On Aug. 15, 1949 the Sacred Congregation of Seminaries issued a letter (AAS, 
XLI, 618) setting forth norms for the teaching of sacred music in seminaries. 
The letter orders that sacred music be included among the required subjects 
from first year Latin to the end of the fourth year of theology; that the yearly 
schedule, to be inserted in the general catalog, be approved by the bishop; that 
examinations be given annually; and that the instructors have all the rights and 
duties of other members of the faculty. Instructors, it recalls, have available for 
study the resources of the Roman Pontifical Institute of Sacred Music. Daily prac- 
tice in reading and singing sacred music is desired.

■T Ill Plen. Council of Baltimore, Acta, no. 151. It also insisted on uniformity 
throughout the country, to be promoted by the exact observance of these pro- 
visions by all seminaries (no. 152).

■•Can. 1365, § 1. The legislation of the Plenary Councils of Baltimore is in 
accord with this, both as to time required and subject matter. Cf. Ill Plen. Coun
cil of Baltimore, Acta, no. 166 f.

■«Cf. Ill Plen. Council of Baltimore, Acta, no. 171; II Plen. Council of Balti
more, Acta, no. 178.
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with practice especially in the technique of catechizing children 
or other persons, of hearing confessions, of visiting the sick, and 
of ministering to the dying.40

The III Plenary Council required, and the letter of the Sacred 
Congregation of Seminaries (January 25, 1928) stated that bish
ops should insist on this, that theology, canon law, and philosophy 
be taught in Latin. The letter of the Sacred Congregation further 
indicated that recitations and examinations in these subjects 
should also be made in Latin.41 This letter also urged that the 
study of canon law be given a more important place in the curricu
lum than it had held up to that time and recommended that 
bishops should entrust the teaching of this subject to an instruc
tor who had taken his degree in it at a university approved by the 
Holy See.42

Latin disputations in theology and philosophy are required by 
the III Plenary Council,43 and also at least annual examinations 
in the presence of the bishop or the vicar general and the clerical 
examiners.44 As is the case with seminarians in the minor semi
nary, so also an annual report is required to be sent the bishop 
with regard to every seminarian in the major seminary.40

The conciliar legislation also requires practice in the cere
monies of the liturgy as well as a historical and mystical explana
tion of them.40 It also demands of the students of theology at 
least an annual sermon delivered in the presence of the instructors

40 Can. 1365, §§ 2, 3. As to the computation of the period of four years, cf. our 
commentary on can. 58g, § 1. In that canon there is required in the houses of 
study of religious four years of theology and two years of philosophy, as can. 1365 
requires them in seminaries.

41 Cf. Ill Plen. Council of Baltimore, Acta, no. 167; S. C. de Seminariis, litt. 
Jan. 25, 1928 (Bouscaren, op. cit., I, 654).

42 Cf. Bouscaren, loc. cit. The III Plenary Council indicated that special atten
tion should be given to the study of the conciliar legislation. Cf. Acta, no. 172.

48 Acta, no. 167.
44 Acta, no. 175; cf. II Plen. Council of Baltimore, Acta, no. 177.
45 Cf. Ill Plen. Council of Baltimore, Acta, no. 175. A report each semester Is 

required in the case of the minor seminary (Acta, no. 151); a preference for this is 
stated also in the case of the major seminary.

48 Cf. Ill Plen. Council of Baltimore, Acta, no. 174.
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and the student body.47 Lessons in the theory of Gregorian chant, 
and practice in it, are also specified.48

The Sacred Congregation of Seminaries, in a letter of Septem
ber 8, 1926, requested the hierarchy to see to it that catechetical 
training be assiduously cultivated in seminaries, suggesting that 
the instructor of pastoral theology should give frequent instruc
tions in the manner of teaching Christian doctrine and that the 
seminarians should be given the opportunity to put these instruc
tions into practice.48

1366. Faculty regulations. 1. For the post of instructor in the 
philosophical, theological, and juridical subjects, preference 
should be given in the judgment of the bishop and seminary 
board, all things else being equal, to those who have obtained a 
doctorate in a University or a Faculty recognized by the Holy 
See or, in the case of religious, who have an equivalent recom-^ 
mendation from their major superiors.

2. Instructors in conducting the study of the subjects of ra
tional philosophy and of theology and in the training of the 
seminarians in these subjects shall follow the Angelic Doctor’s 
method, doctrine, and principles and steadfastly adhere to them.

3. Provision is to be made that separate instructors be assigned 
at least to Sacred Scripture, dogmatic theology, moral theology, 
and Church history.80

47 Cf. Ill Plcn. Council of Baltimore, Acta, no. 173; II Plen. Council of Balti
more, Acta, no. 177.  Cf. Ill Plcn. Council of Baltimore, Ada, no. 174.44

48 AAS, XVIII (1926), 453; Bouscaren, op. cit., 1, 664 f. The importance of pas
toral theology was stressed in the Apostolic Letter of Pius XI Officiorum omnium 
of August 1, 1922; cf. AAS, XIV, 449; Bouscaren, op. cit., I, 646.

ao Can. 1366, 1-3. The requirement of § 2 is found in die III Plenary Council
of Baltimore (Acta, no. 168). Pius XI, in the Apostolic Letter of August 1, 1922, 
stated that they do not serve the interests of the students who, neglecting the 
scholastic method, would have all the teaching of theology conform to the "positive 
method" or who limit this teaching to lectures on the successive series of dogmas 
and heresies, a procedure that belongs rather to the teaching of Church history 
dian of theology. Cf. AAS, XIV (1922), 449: Bouscaren, op. cit., 1, 646.

On May 13, 1950 the Pontifical Biblical Commission issued an instruction (AAS, 
XLU, 495) setting forth norms for the advancement of the standards of scriptural 
study in seminaries and in houses of study of religious. It calls to mind the
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' The III Plenary Council of Baltimore required that the intruc- 
tors in seminaries should be given permanent appointments and 
it forbade the latter to take on work outside their seminary em
ployment.81

1367. Horarium of spiritual exercises. Bishops shall see to it 
that seminarians: i° shall daily recite morning and night prayers, 
in common, devote some time to meditation, and assist at the 
Holy Sacrifice of the Mass;

2° approach the sacrament of penance at least once a week and

requisite that professors need a degree from either the Biblical Commission or 
the Biblical Institute. It insists on the professor’s devoting his full time to teach*  
ing and research and stresses the importance of continued interchange of ideas 
through conventions and periodicals devoted to this subject. It speaks in behalf 
of adequate salary for the professor and of an adequate scriptural library for the 
students.

61 Acta, no. 160. It also required that their economic condition should be at 
least as good as that of their colleagues in other fields of labor and that die dignity 
of their position should be made clear to all by the honor in which the bishop 
held it (loc. cit.). In a similar way, the letter of the Sacred Congregation of Jan
uary 25, 1928, argues that in order that instructors in the seminary may not be 
unduly preoccupied by distractions of an economic nature, it seems opportune 
to establish for diem a suitable and progressively increasing scale of salaries. Such 
a provision would be expected to obtain for them a greater degree of respect 
from their brediren in die clergy and from die laity and would insure that talented 
men would be attracted to the post. Cf. Bouscaren, The Canon Law Digest, I, 
655-

On May 24, 1931, Pius XI issued an Apostolic Constitution, Deus scientiarum 
Dominus, as a fundamental norm for the government of Pontifical Universities 
(cf. AAS, XXIII [1931], 241), and in accordance with it the Sacred Congregation 
of Seminaries issued a set of ordinations (cf. AAS, XXIII [1931]. 263). Accord
ing to these ordinations (art. 26) one who has duly completed the intermediate 
studies, the two years of the philosophical course and the four years of the dicologi- 
cal course, may be admitted, upon examination, to the fourth year of the curric
ulum of theology in a Pontifical University or Seminary or to the first year of 
the curriculum of canon law. For admission to the latter curriculum an examina
tion is not needed if die four years of theology were spent in a Pontifical Uni
versity or Seminary; moreover, for admission of laymen to it, it is not required 
that they shall have completed die studies required in can. 1365. Cf. S. C. de 
Seminariis, declar. Apr. 11, 1928 (AAS, XX [1931], 157; Bouscaren, op. cit., I, 673); 
Pius XI, const. Deus scientiarum Dominus, May 24, 1931, art. 25 (AAS, XXIII, 
241; Bouscaren, op. cit., I, 674 f.). For admission to die Pontifical Biblical Institute, 
the licentiate in theology is required. Cf. Pius XI, const. Deus scientiarum Domi
nus, loc. cit.

600



SEMINARIES can. 1368

frequently, as piety suggests, refresh themselves with the Eucharis
tic bread;

3° on Sundays and feast days assist at solemn Mass and solemn 
Vespers, serve at the altar, and take part in sacred ceremonies, 
especially in the cathedral, if, in the judgment of the bishop, that 
can be done without detriment to discipline or studies.

4° make an annual retreat of several days*  duration;
50 attend at least once a week a spiritual instruction which is 

concluded with a pious exhortation.82
1368. The parochial rights of the rector. The seminary shall 

be exempt from parochial jurisdiction; and unless it is otherwise 
provided in given seminaries by the Apostolic See, the rector of 
the seminary or his delegate enjoys the office of pastor for alljwho 
are in the seminary, except in regard to_marriage and without 
prejudice to the rule of canon 891.88 Canon 891 forbids the 
rector to hear the confession of a seminarian unless a serious emer
gency requires it in a particular case and the seminarian voluntar
ily approaches the rector.84

If the seminary is a mixed seminary or a seminary conducted 
by religious as their own, a special act of the local ordinary is re
quired to exempt it from the jurisdiction of the pastor.88

Though the rector s jurisdiction is ordinary jurisdiction, he 
cannot delegate it for the purpose of sacramental absolution and 
it does not exclude the valid exercise of jurisdiction within the 
seminary precincts by the pastor of the district in which the

MCan. 1367, i*-5*.  The bishop should lay down norms in accordance with 
this canon, though there is no strict precept given him to do so; he should also 
inform himself as to the observance of them; cf. our commentary on can. 1357, 
§ a. As to confession, cf. our commentary on can. 566, 1358, 1361.

»s Can. 1368. The Holy See's permission is necessary if a seminary is to be en
trusted to religious; cf. Wernz, lus decretalium, III, no. 94, III; but not if it is to 
be entrusted to the Society of St. Sulpice; cf. Benedict XV (1914-22), litt. Dec. 
23, 1921 (A AS, XIV, 37; Bouscaren, The Canon Law Digest, I, 657 f.). But the 
latter Society is obliged to render an annual financial accounting.

Cf. our commentary on can. 891.
•• Cf. Augustine, Commentary, VI, on can. 1358; Venneersch, "De Exemptione 

Seminariorum," Jus Pontificium, II (1922), 68 f.
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seminary is situated.8* Special jurisdiction is needed for the con
fessions of the sisters who may be giving their services to the 
domestic maintenance of the seminary.67 But it seems that the 
funeral rites of these sisters should be conducted by the rector of 
the seminary, at least if death occurred in the seminary.88

1369. Social relations in the seminary. 1. The rector of the 
seminary and all the other prefects acting under his authority 
shall see to it that the seminarians observe both the statutes ap
proved by the bishop and the required program of studies and 
that they become truly imbued with the ecclesiastical spirit.

2. They shall frequently stress the rules of true and Christian 
..urbanity and stimulate the seminarians by example to the culti
vation of them; moreover they shall urge them to the scrupulous 
observance of hygienic demands, of cleanliness of body and in 
dress, and of a certain geniality combined with modesty and 
dignity in conversation.

3. They shall sedulously ensure the proper discharge of duty 
by the instructors. ®6

The III Plenary Council of Baltimore urged on the authorities 
of the seminary, both minor and major, the same duties as those 
mentioned in § 1 of canon 1369, but it urged them not to be too 
rigorous or too lax and not to give too much attention to discipli
nary matters of trifling significance, lest the seminarian be so 
cramped as to be unable to express his own personality.00

The Sacred Congregation of Seminaries in its letter of January 
25, 1928, stated that a reasonable amount of recreation is indis
pensable in a seminary, but that sports must be regarded as a 
means not an end in themselves; it insisted that a seminary has

0« Cf. Vermeersch, ibid., pp. 70 f. Vermeersch (loc. cit.) extends the rector's juris
diction even to the case in which those who have the equivalent of at least a 
parochial quasi-domicile are actually outside the seminary.

*T Cf. our commentary on can. 876.
88 Cf. our commentary on can. 1230, § 5. 00 Can. 1369. §§ 1-3.
«° Cf. Acta, nos. 142, 158. In no. 143, the Council used language almost identical 

with that of canon 1369, § 2. 
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not been established to turn out athletes who are able to exhibit 
their skill before the public on an athletic field.* 1

1370. Residence of seminarians outside the seminary. When
ever for any reason seminarians reside outside the seminary, the 
norm of canon 973, § 3, must be observed,02 i.e., they must live 
under the supervision of a pious priest who will promote their 
growth in piety.

The III Plenary Council of Baltimore provided that in places 
where villas had not been established for the vacation periods of 
seminarians, the authorities of the seminary should prepare them 
for that period with special instructions, particularly as to the 
kind of employment they were to avoid. It ordered pastors to 
exercise special supervision over seminarians during the vacation 
period and required the latter to present themselves to their pas
tors at the beginning of that period. It indicated that pastors 
should employ them in the work of the ministry, especially in the 
work of catechizing. At the end of the vacation period, the pastor 
was required to send a sealed letter to the bishop or to the rector 
of the seminary, reporting on the way in which the seminarians 
spent their vacation.03 This provision has not been abrogated by 
the Code.

1371. Dismissal of seminarians. Those shall be dismissed from 
the seminary who are obstinate, incorrigible, rebellious, and those 
who, because of their conduct and their personality, seem un
fitted Tor the ecclesiastical state; those also who make so little 
progress in their studies that there is no hope that they will be able 
to master the requisite knowledge: but especially shall immediate 
dismissal be effected in the case of those who sin against good 
morals or against faith.04 The II Plenary Council urged the im
position of penances on those who are disobedient, until it is

•1 Cf. Bouscaren, op, cit., I, 658.
•« Can. 1370. Cf. our commentary on can. 97», § 2. Cf. Acta, no. 177.

Can. 1371. Cf. II Plen. Council of Baltimore, Acta, no. 179; III Plen. Council 
of Baltimore, Acta, no. 144.
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seen that they are incorrigibile.68 For immediate dismissal, a grave 
external sin suffices. The bishop, with the advice of the board of 
discipline, may delegate the rector to act when and as often as 
immediate dismissal is required under the terms of canon 1371

05 Loc. cit. In dismissal, care should be taken to protect the good name of the 
student, to win his own consent to his departure, and to convince his parents of 
the wisdom of the course taken.

•® Cf. Micheletti, Constitutiones Seminariorum Clericalium, art. 339, p. 94« 
Concerning the examination of seminarians before their promotion to orders, 

see our commentary on can. 973.
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Schools

Canons 1372-1383

Division. The first canon of this title (can. 1372) insists on the 
necessity of giving religion the most important place in the educa
tion of the faithful and on the obligation of all persons in au
thority to see that this is done. The next canon (can. 1373) specifies 
this obligation on the basis of the school grades involved. Canon
1374 requires the local ordinary’s permission for the attendance 
of students at non-Catholic, neutral, and mixed schools. Canon
1375 insists on the Church’s right to establish its own schools, 
without reservation. Canons 1376—78 treat of canonical degrees, 
the privileges they confer, and the prerequisites for obtaining 
them. Canons 1379 f. exhort local ordinaries to provide the 
requisite schools, even those of higher studies, and to enable their 
students to obtain academic degrees especially in ecclesiastical 
subjects. Canons 1381 f. lay down the principle that local ordi
naries have the right and the duty of protecting faith and morals 
in all schools. Canon 1383 forbids superiors to hear the confessions 
of the students, except in a grave and extraordinary particular 
case.

1372. The place of religion in education. 1. All the faithful 
are to be so reared from childhood that not only shall nothing be 
offered them opposed to the Catholic faith or moral propriety 
but also that religious and moral training shall be given the most 
important place.
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2. Not only on parents in accordance with the norm of canon 
1113 but also on all who stand in their place is there incumbent 
the right and a most serious duty to ensure the Christian educa
tion of their children.1

1373. Diverse methods of instruction. 1. In every elementary 
school religious instruction shall be given the children in a man
ner adapted to their age.

2. Youths who attend intermediate and higher schools shall be 
given a more complete course in religion, and local ordinaries 
shall see to it that the course is given by priests outstanding for 
zeal and learning.2

The III Plenary Council of Baltimore required pastors to visit 
their parochial schools once a week.3 In regard to colleges, it pro
vided for the continuance of courses in religion throughout the 
whole curriculum and insisted that the students be permitted to 
visit the cities in the neighborhood only after sufficient provision

1 Can. 1372, §§ 1, 2. The III Plenary Council of Baltimore (Acta, nos. 194-96) 
spoke in the same vein as can. 1372. It stated that the Church cannot permit 
Catholic parents, who have the right and the obligation under the natural and 
the divine law to. ensure for their children a Christian education, to provide a 
merely secular education for them. Therefore it commanded parents to protect 
their children from such education during the whole period of childhood by send*  
ing them to parochial schools. Cf. Pius XI, litt. encycl. Divini illius Magistri, Dec. 
31, 1929 (AAS, XXII [1930], 49); in this encyclical the Pope warned against the 
device of naturalism, called “sex education,” the misguided purpose of which 
is to forearm youth against sensuality by means that are purely natural. In this 
same matter cf. S. C. S. Off., resp. Mar. 21, 1931 (AAS, XXIII, 118; Bouscaren, 
op. cit., 677 f.). As to the recognition of the fundamental right of the parents by 
the Supreme Court of the United States, cf. Pierce v. Society of the Holy Names 
of Jesus and Mary (the Oregon School Case, 1925), 268 U.S. 510. Parents and 
those who stand in their place do not need a canonical mission to give their 
children religious instruction. Cf. Cavagnis, Institutiones iuris publici ecclesiastici 
(3rd ed., 3 vols., Rome, 1896), III, nos. 47 f.

On July 28, 1950, the Holy Office issued a monitum (AAS, XLH, 553) warning 
that can. 1372 is violated by parents and guardians who entrust their children to 
communist youth organizations and declaring that the delinquent adults are to 
be refused the sacraments, a punishment incurred also by the children as long as 
they belong to the organization. Specially reserved excommunication is the 
penalty incurred by the persons who indoctrinate the children.

2 Can. 1373, §§ 1, 2. Cf. our commentary on can. 1330, 1331.
* Cf. Acta, no. 201.
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had been made to safeguard them from threat to their morals? 
The Council exhorted parents to send their children to Catholic 
high schools, in places where these existed.6 In Catholic schools 
in which non-Cacholic students are admitted, the Council urged 
those in charge to see to it that the Catholic students should suffer 
no harm from the presence of the non-Catholics and that the non
Catholics should not be given scandal by the conduct of the Catho
lics. It particularly required that the Catholic students be fortified 
against the danger of indifferentism that is inherent in this con
tact with non-Catholics and demanded that the schools have a 
strict rule forbidding religious arguments.6 The Council actually 
called such schools “more or less mixed.” However, it seems that 
they are not mixed schools in the sense of canon 1374, for under 
that concept the religious instruction given in the school is a sort 
of generic religion, a mixed school differing from a neutral school 
only because in the latter not even generic religious instruction is 
given.

The restriction of canon 1374 is not limited to grade schools 
but extends even to attendance at non-Catholic universities; in
deed, it applies even more especially to attendance at the latter.7

1374. Attendance at non-Catholic schools. Catholic children 
shall not attend non-Catholic schools, neutral schools, or mixed 
schools, that is, schools that are also open to non-Catholics. Only 
the local ordinary is competent to determine, in accordance with 
the norm of the instructions of the Apostolic See, in what circum
stances and with what safeguards to overcome the danger of per
version the conducting of such schools can be tolerated.8

* Cf. Acta, no. 91s. » Acta, no. 210. • Acta, no. 213.
7 Cf. S. C. de Prop. Fide, Apr. 7, i860 (Coll. S. C. P. F„ no. 1190); Aug. 6, 

1867 (Coll. S. C. P. F., no. 1312).
•Can. 1374. These schools were also frowned on in the encyclical of Pius XI, 

Divini illius Magistri, Dec. 31, 192g (AAS, XXII [1930]. 49). The II Plenary 
Council of Baltimore (tit. IX, c. 1) and die III Plenary Council of Baltimore 
(tit. VI. c. 1) each devoted an entire chapter to the question of parochial schools. 
The former quoted decrees from the I Provincial Council of Baltimore (1829) 
(nos 427 f.), the IV Provincial Council of Baltimore (1840) (no. 429) and the 
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The III Plenary Council of Baltimore required, in harmony 
with the norm of canon 1374, that the reason for sending children 
to this type of school must be approved by the ordinary, and that 
sufficient safeguards must be provided to prevent the proximate 
danger of perversion. But it also warned against immoderate zeal 
on the part of priests, and even bishops, if adequate reason can be 
adduced for the exceptional practice and if the proximate danger 
is removed through adequate precautions?

1375. The Church’s independence in education. The Church
possesses the right to establish schools for all subjects, not only 
elementary schools, but also intermediate and higher schools.* 10 11 
The Church’s schools are public schools,11 since they are founded 
by a public authority, which is authorized to do so by its own in
trinsic need of possessing well instructed members who may the 
better be directed to their eternal destiny because of their en
lightenment.12 j

I Plenary Council of Baltimore (1852) (no. 430); it also urged the founding of 
schools and asylums for negro children (nos. 48g f.).

®Cf. Ill Plen. Council of Baltimore, Acta, no. 198; cf. also ibid,, nos. 196, 
»99 (IV); the Council relied in enacting these provisions on the Instruction of 
Leo XIII (February 8, 1884) to the bishops of France.

10 Can. 1375. This right is vindicated in the encyclical of Pius XI, Divini illius 
Magistri, Dec. 31, 1929 (AAS, XXII [1930], 49).

11 Cf. De Meester, op. cit., Ill, no. 1324.
18 Cf. Cavagnis, Institutiones iuris publici ecclesiastici, III, nos. 96 f.; Cappello, 

Summa iuris publici ecclesiastici (2nd edition, Rome, 1928), no. 403. The Church 
does not maintain that its right to establish such schools is exclusive. Cf. Cavagnis, 
ibid., no. 95; De Meester, ibid., no. 1328; Wernz, op. cit., Ill, no. 68, c, 72 c.

In the United States the Catholic parochial school manifests also the character 
of a public school performing a civic function. As Parsons explains it, the 
secular education given in the parochial school is the same as the education given 
in public schools, as required by state compulsory-education laws and governed by 
state educational standards. The Catholic child, in attending parochial school, is 
complying with the state's laws; The First Freedom (New York: the Declan X. 
McMullen Co., 1948) pp. 122 f. •

1376. The Church’s right to establish universities. 1. The 
canonical establishment of a Catholic university or faculty is re
served to the Apostolic See.

2. A Catholic university or faculty, even when entrusted to any 
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religious institute whatever, must have its statutes approved by 
the Apostolic See.18

The right thus asserted is exclusive in regard to ecclesiastical 
studies. A faculty differs from a university only in extent, since 
the former is restricted to a specific subject, whereas the latter, as 
its name implies, includes many faculties.

1377. The power to confer canonical degrees. Without au
thorization from the Apostolic See, no one can confer academic 
degrees that will have canonical effects in the Church.14

1378. Rights and privileges attached to canonical degrees. 
Those who have lawfully received the degree of doctor have the 
right, outside sacred functions, of wearing a ring containing a 
jewel and the doctoral biretta, and besides they are entitled to the 
benefit of the sacred canons which prescribe that, in the conferring 
of certain ecclesiastical offices or benefices, preference is to be 
given, if, in the judgment of the ordinary, all other things are 
equal, to those who have received the doctorate or the licentiate.15 
The licentiate authorizes its recipient to receive the canonical 
mission to teach in schools that do not confer academic degrees; to 
teach in the latter type of school, the doctorate is required.  In 
addition to the degree, which is a prerequisite, the respective in
structors need also a canonical mission.

10

1379. The obligation of establishing Catholic schools. 1. If 
the Catholic elementary and intermediate schools contemplated

18 Can. 1376. §§1,2. Cf. the Apostolic constitution of Pius XI, Deus scientiarum 
Dominus (May 24, 1931), regarding these universities and faculties (AAS, XXIII, 
241). and the enforcing ordinances (June 12, 1931) of the Sacred Congregation 
of Seminaries (J/1S, XX11I [1931], 263). Cf. our commentary on can. 1366.

14 Can. 1377. Cf., in the same vein, Pius XI, const. Deus scientiarum Dominus, 
May 24, 1931, art. 6, art. 36. §§ 1, 2 (AAS, XXIII, 241).

18 Can. 1378. As to oflices or benefices staling that this preference is to be given, 
cf. can. 331 (§ 1, 5-), 367 (§ 1), 399 (§ 1), 404 (§ 2), 434 (§ 2), 1573 (§ 4).

10 Cf. Pius XI, const. Deus scientiarum Dominus, May 24, 1931, art. 10, art. 21 
(AAS, XXIII, 241). Moreover, auditors of die Sacred Roman Rota must possess 
the doctorate in both laws; cf. can. 1598, § 2. With these exceptions, the licentiate 
confers all die rights and privileges that, prior to the constitution Deus scientiarum 
Dominus, were conferred by die doctorate. Cf. S. C. de Seminariis, dedar. May 
23, 1948 (AAS, XL, 260).
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by canon 1373 are lacking, provision shall be made, especially by 
local ordinaries, that they be established.

2. So also if the public universities are not governed by Catho
lic doctrine and a Catholic sense, it is imperative that a national 
or a regional Catholic university be founded.

3. The faithful shall not be wanting, in accordance with their 
means, in supplying the resources needed to establish and support 
Catholic schools.17

The III Plenary Council required that a parochial school be 
established in every parish unless the bishop permits a delay. It 
stated that a pastor who ignores repeated admonitions of the 
bishop in respect to this obligation merits removal from office.18 
The grave obligation which, in the words of the Instruction of the 
Sacred Congregation for the Propagation of the Faith,10 it seems 
to impose on the faithful should be moderated to conform to the 
spirit of canon 1379, § 3.

1380. Higher studies for the clergy. It is to be desired that 
local ordinaries, in accordance with their wise judgment, should 
send unusually pious and talented clerics to the schools of some 
university or faculty established or approved by the Church, for 
the purpose of prosecuting their studies there, especially in 
philosophy, theology, and canon law, and of obtaining the re
spective academic degrees.20

1T Can. 137g, §§ 1-3. The need of parochial schools was asserted by the I 
Provincial Council of Baltimore (1829) (no. 33, quoted as no. 427 in Acta of the 
II Plenary Council of Baltimore), the I Plenary Council of Baltimore (1852) (no. 
13, quoted as part of no. 430 of die Acta of die II Plenary Council of Baltimore), 
the II Plenary Council of Baltimore (Acta, nos. 430-34) and the III Plenary Couiv 
cil of Baltimore (Acta, nos. igg-211). The last of these councils was the first to 
advert to the need of high schools, colleges, and universities (Acta, nos. 208 f., 
211). “Acta, no. 19g, I, II.

10 Acta, no. 202. Here die Council urged membership in organizations founded 
to aid through die regular contributions of their members the establishment of 
parochial schools. Cf. S. C. de Prop. Fide, instr. Nov. 24, 1875 (Appendix to die 
Acta [III Plen. Council of Baltimore] p. 27g).

20 Can. 1380. The triennial report on the seminary (required by the decree of 
the Sacred Congregation of Seminaries of February 2, 1924 (AAS, XVII [1925], 
547) provides for a report on die education of clerics in secular universities. A
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1381. The Church’s authority over religious instruction. 1. 
The religious training of youth in all schools whatever is subject 
co the authority and the supervision of the Church.

2. Local ordinaries have the right and the duty to guard lest 
in any schools whatever located in their territory anything should 
be taught or should happen in opposition to faith and good morals.

3. In a similar way they have the right to approve the instruc
tors in religion and the textbooks of religion; and even, to pro
tect religion and morals, to demand that both the instructors and 
the textbooks be removed.21

The right and the duty vindicated in this canon are not re
stricted to schools established by the Church.22 The Church can
not renounce this right, since it is divinely conferred, but, through 
concordats, it can restrict its use.

In the execution of the commission entrusted to them by canon 
1381, bishops can by general statute or particular precept au
thorize rural deans and pastors to carry it out in their respective 
districts.

The III Plenary Council of Baltimore required the examina
tion of lay persons and of religious belonging to institutes of dio
cesan approval who were to be authorized to teach in parochial 
schools.23 It demanded, and the law retains its effect, that a dioc- 
decree of the Sacred Consistorial Congregation, April 30, 1918 (AAS, X, 237) for
bids the sending of clerics to these universities before they are ordained to the 
priesthood and restricts it even in the case of the latter to cases in which the 
bishop judges it necessary to provide in this way that teachers be adequately 
equipped. Cf. Bouscaren, op. cit., I, 115 f. Cf. our commentary on can. 129, 130. 
A priest studying at a secular university must live in a seminary, a rectory, or the 
home of his parents; and he must at given times report to the local ordinary of the 
diocese in which he is residing. He must also make an annual retreat. His own 
bishop is obliged to keep in touch with him by mail and to be sure that the 
student's horarium makes adequate allowance for the usual spiritual exercises. 
Qf. S. C. Ep. et Reg., instr. July 21, 1896, no. 14; given new force by the decree 
of the Sacred Consistorial Congregation of April 30, 1918 (Fontes, no. 2031; AAS, 
X, W)«

si Can. >381. The right asserted here is also vindicated in the encyclical of 
pius XI, Divini illius Magistri, Dec. 31, 1929 (AAS, XXII [1930], 49).

as Cf. Cavagms, ibid., nos. 17, 32, 56-63; Wernz, ibid., nos. 68 a, b; 69 b; 72 a, b. 
ss Acta, no. 203. The I Provincial Council (1829) had ordered that textbooks
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esan commission be set up to conduct this examination, the mem
bers of which are to be named for an indefinite term, though 
removable at will. No pastor can permit anyone to teach in his 
parochial school who does not have a certificate issued by this 
commission. The certificate is valid for only five years but it- is 
thereafter permanently renewed if a second examination is suc
cessfully passed. Those who fail can be re-examined in the fol
lowing year. The examination of religious is to be conducted in 
their houses at an hour convenient for them. The commission 
prepares the questions, but it may depute a priest who is not a 
member to conduct the written examination; in the latter case, 
the examiner opens the sealed envelope containing the questions 
in the presence of those who are taking the examination. Besides 
the written examination, the candidates must pass an oral exami
nation in the presence of the entire commission.

The Council ordered also the appointment of visiting commis
sions to make a visit at least once a year to all the parochial schools 
of the diocese.* 24 If a member of a religious institute of pontifical 
approval is found unequal to the task, the bishop is required to 
inform the superior of the religious in order that the latter may 
remove him; if the superior refuses to act, the matter is to be 
referred to the Sacred Congregation of Religious.2®

be written as soon as possible for use in the parochial schools (no. 34, quoted in 
the Acta of the II Plenary Council as part of no. 496), and the II Provincial Council 
(1833) had appointed a committee for this purpose composed of the presidents of 
the three colleges then existing in the archdiocese of Baltimore (no. 9, quoted in 
no. 497 of the Acta of the II Plenary Council).

24 Acta, no. 204. 20 Acta, no. 203. 20 Cf. Acta, nos. 205 f.
612

The establishment of normal schools, especially in the houses 
of religious, though not imposed as an obligation, was recom
mended as a highly important measure in the meeting of the 
need of parochial schools for competent teachers.20

1382. The right of visitation. Local ordinaries either in person 
or by delegates are also authorized to visit, in reference to what
ever involves religious and moral training, all schools whatever,
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as well as all retreats, recreation centers, and clubs; and there is 
no exemption from this visitation accorded the schools of any 
religious whatever, except in the case of the internal schools con
ducted for the professed members of an exempt institute.27 This 
canon is explanatory of canon 1381, § 1, as far as schools are 
involved; the right of the bishop is also extended to other insti
tutions in which training is given the young.

1383. Confessions of students. In the course of the religious 
training of the students of any college, the rule of canon 891 must 
be observed,  i.e., the head of the institution shall not hear the 
confessions of the students unless in a particular emergency a stu
dent should voluntarily request it.

28

29
-: Can. 1382. As to internal schools conducted lor non-pnilcssed members, this 

canon docs not expressly abrogate privileges dial were granted prior to the Code. 
Cf. our commentary on can. 4.

18 Can. 1383. Cf. our commentary on can. 891; cf. S. C. de Sacramentis, instr. 
Dea 8, 1938, II, no. 2 (Bouscaren, op. cit., II, 210).

28 For education on the university and the college level, cf. Sokolich, Canonical 
Provisions for Universities and Colleges (Washington, D.C.. The Catholic Uni
versity of America Press, 1956). These are some of the conclusions therein sub
mitted (pp. 164 f.):

“a) When the local ordinary has determined that a particular procedure is to 
be followed by his subjects in the matter of securing the toleration for attendance 
at universities or colleges of a neutral or mixed character, his particular law is 
alike to be observed by boarding and non-boarding travelers or strangers (pere
grini). b) An exempt priest religious seeking to attend a secular university is re
quired to seek the express permission of the local ordinary of the territory 
wherein the secular university is situated when such a procedure is for the sake 
of the common good required of all who attend that university, c) As non exempt 
religious, all women religious are subject to the jurisdiction of the local ordinary 
in the matter of attendance at universities or colleges of a neutral or mixed 
character, unless an indult makes other provisions, d) . . . A proportion of non
Catholic students to the measure of one-third of the entire student body in any 
Catholic university or college will, ordinarily, place that university or college in 
the danger of losing its nature and its power of influence as a truly Catholic uni
versity or college, c) The current practice in some of the Catholic universities and 
colleges in the United States, which simply provides courses in the natural law 
for non-Catholics as substitutes for the courses given to the Catholic students in 
the Catholic Religion, is not an acceptable mode of procedure.”

For general principles and detailed norms concerning the practice of coedu
cation in Catholic schools, cf. S. C. de Religiosis, instr. Dea 8, 1957 (AAS, L, 
99 f.).
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TITLE XXIII

The Censorship and the Prohibition 
of Books

Canons 1384-1405

Division. This tide, in an introductory canon (can. 1384), 
vindicates the Church’s right to enact the legislation contained 
under it and explains the extent of the term “books” as used in 
that legislation. The latter is then set forth in two chapters, deal
ing respectively with the censorship and with the prohibition of 
books.

INTRODUCTION

Canon 1384

1384. The Church’s right. The Church has the right both of 
demanding that the faithful shall not publish books which it has 
not by a previous judgment approved and, for a justifying reason, 
of forbidding books published by anyone.  Censorship is the name1

*Can. 1384. The first laws requiring the approval of books appeared in Ger
many at the end of the fourteenth century; the first general law was enacted 
in the V Council of the Lateran; Leo X, const, biter sollicitudines, May 4, 1515 
(Fontes, no. 68). The condemnation of books dates back to the condemnation by 
the Council of Nicaea (325) of Arius’s Thalia, but lists called indices appeared only 
after the invention of printing, and then the first compilers were pastors who 
aimed at protecting their flocks. The first Roman Index was compiled by Paul 
IV in 1559. Pius IV promulgated the Index in 1564 (const. Dominici gregis, Mar. 
24, 1564; Fontes, no. 105).
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given the judgment rendered by ecclesiastical authority certify
ing that the book contains no apparent conflict with the faith. 
? The right here vindicated is one conferred by the divine con- £ 
stitution of the Church and one which the Church cannot re-yJi 
nounce; theologians commonly hold that this statement is a ♦*  
truth of faith.2

* The state has a similar right, but, since it does not possess in
fallibility, it cannot exercise it to demand more than what is easily 
^seen to be necessary to the temporal end of the state;8 in any 
JSevent, it cannot exercise it independently of the Church, at least 
;in Christian countries, in reference to books dealing with reli- 
|jion.4
Z 2. Those things that are prescribed in this title in reference to 
Ebooks shall be applied, unless a contrary provision is clearly made, 
j to daily and periodical publications, as well as to all other written 
publications whatever.5

The extension thus asserted is limited to this title and is not to 
be employed in the case of canon 2318, which contains the penal
ties for the violation of the prohibition of books. Publication, to 
bring written matter under the norms of this title, is verified 
when it is made available to the public at large, even though in 
mimeograph form. On the contrary, if it is not made so available, 
it is not published, even though private circulation is made of 
printed copies.5 .

A book is distinguished from other written matter by the unity 
that marks its entire contents.^ize alone is not a determining 
factor, since many more or less unrelated essays may be bound

-&J h)
/*/Cf. De Mcester. Compendium, III, no. 1335: Cavagnis, Institutiones turis 

publici ecclesiastici, 1, no. 119; III, no. 14 IF.; Wernz, Ius decretalium, III, nos. 
97 f-

9 Cf. Cavagnis, op. cit., 1, no. 122. This right also belongs to the heads of families 
with regard to those who are subject to them. Cf. De Meester, op. cit., HI, no. 
1335. 4 Cf. Wernz, op. cit., Ill, nos. 99 and 113.

9 Can. 1384, §2.
• Cf. Vermeersch-Creusen, Epitome, II, nos. 732 f.; Augustine, Commentary, VI, 

on can. 1384. 
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together to constitute a rather large volume which, because of 
the lack of systematic unity, would not come within the category 
distinguished as books.7

chapter 1 
The /^ensorshi^Z of Books 

Canons 1385-1394

Division. The first canon of this chapter (can. 1385) enumer
ates the kinds of books that must be previously inspected prior 
to their publication. Canon 1386 lays down a special rule for 
clerics, which it extends to lay persons in regard to a specific type 
of journal to which they desire to contribute. Canons 1387-92 
establish rules for the censorship of specific types of books: those 
referring to beatification and canonization (can. 1387), those con
taining indulgences (can. 1388), collections of decrees of the 
Roman Congregations (can. 1389), liturgical books and approved 
litanies (can. 1390), translations of Holy Scripture (can. 1391)» 
and translations of other works together with new editions or 
excerpts from them (can. 1392). Canon 1393 sets forth norms 
governing the qualifications, appointment, and method of opera
tion of the diocesan censors. Canon 1394 treats of the granting or 
the refusal of the Imprimatur.

1385. Kinds of books for which censorship by the local ordi
nary is prescribed. 1. Unless ecclesiastical censorship has taken 
place, there shall not be published even by lay persons:

10 The books of Holy Scripture, or their annotations or com
mentaries.8 Included in this category are all, even the smallest, 

T Cf. Vermeersch-Creusen, ibid., no. 723; Augustine, loc. cit.; De Meester, op. cit., 
Ill, no. 1339.

8 Can. 1385, 1*.  The I Provincial Council of Baltimore (1829) ordered the use 
of the Douay version and insisted that the exactness of the editions of this version 
should be ensured by the bishops and that these editions should be accompanied 
by notes excerpted from ecclesiastical writings (no. 9, quoted in no. 16 of the 
Acta of die II Plenary Council).
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portions of Holy Scripture, in any language, even though ac
companied by notes; annotations and commentaries are included 
even when published without the Scriptural text.®

2° Books which deal with the divine Scriptures, sacred theol
ogy, ecclesiastical history, canon law, natural theology, ethics, or 
other religious or moral subjects of this kind: also books and 
booklets of prayers, devotion, or of religious, moral, ascetic, or 
mystic doctrine or instruction and others of this kind, even though 
they seem capable of fostering piety; and in general, writings in 
which there is anything which is the special concern of religion 

_or moral propriety.10 Biographies that involve the ecclesiastical 
history of the period in which the subject lived or which deal with 
the lives of the saints are included among the works for which 
previous censorship is required.11 This is true even if the written 
material constitutes merely an article and even if the article is to 
be published in a secular magazine or newspaper.1®

Warning against prayers with factional content, the II Plenary 
Council of Baltimore insisted that no prayers should be said pub
licly in church except those which the Church had approved.18 
This regulation remains effective.

0 Editors and authors who violate the provision of this rule incur an unreserved 
automatic excommunication. Cf. can. <318, § a.

xo Can. 1385. §>.2*.  Cf. S. C. C., deer. June 7, 1932 (AAS, XXIV, 240; Bouscaren, 
The Canon Law Digest, I, 596 f.), regarding the publication of spiritual favors re
ceived. 1*  Cf. Augustine, op. cit., VI, on can. 1385, § 1, 2*.

12 Cf. Vcrmeersch-Creusen, op. cit., 11, no. 725; cf. Pius X, litt. encycl. Pascendi, 
Sept. 8, 1907, IV (Fontes, no. 680); Coronata, op. cit., II, no. 954, p. 317.

13 Cf. Acta, no. 398. It ordered also that only with the consent of the local ordi
nary could prayers be recited in the vernacular for public necessities or on the 
occasion of public calamities, even on days set aside by the civil authorities as 
days of thanksgiving; and the same consent was specified as needed for the celebra
tion of these days with ecclesiastical ceremonies. Cf. Acm, no. 399. These require
ments have not lost their effect, except perhaps in particular places through a con
trary custom.

The 1 Provincial Council of Baltimore (1829) reminded bishops to permit the 
use of only those catechisms which had been published with episcopal approbation 
and to warn the faithful not to use prayer books that had been issued without 
such approbation (no. 32, quoted in nos. 387 and 502 of Acta of the II Plenary 
Council of Baltimore). The I Plenary Council of Baltimore (1852) counseled
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g° Sacred images [shall not be published without ecclesiastical 
censorship], no matter in what manner the impression is made, 
whether published with accompanying prayers or not.* 14 * 16 * Even 
though the image is not a new one the censorship is needed, but 
not for a second edition. The image is sacred if it represents even 
a biblical scene.18

bishops to name one or more priests to examine prayer books and other books 
affecting religion before the approbation of the local ordinary was given, and 
desired die removal of the practice of seeking the permission of persons other 
than the local ordinary for the publication of such books (no. 8). This counsel 
was made obligatory by the II Plenary Council (no. 503). The II Plenary Council 
also asserted that no newspaper should be considered a Catholic one unless it 
carried die approbation of the local ordinary and that even the official paper 
was not to be regarded as having die bishop’s authority behind every line written 
in it (Acta, nos. 506-8). The need of the permission of the local ordinary for 
the publication of religious books was asserted also by the III Plenary Council 
(Acta, no. 220). Cf. S. C. S. Off., Apr. 17, 1942 (AAS, XXXIV, 149; Bouscaren, 
op. cit., II, 438).

14 Can. 1385, § 1, 3*. This canon looks to images diat are reproduced for circula
tion in the manner of books; canon 1279 governs die original work of art (cf. 
our commentary on can. 1279; De Meester, ibid., no. 1341).

16 Cf. Coronata, Institutiones, II, no. 954, pp. 317 f. That an image be sacred,
Coronata requires the further element that it is destined for a religious or sacred 
use (loc. cit.). Cf. Vermeersch-Creusen, who also make mention of this further 
element (op. cit., II, no. 725).

>e Can. 1385, §§ 2, 3. Before the Code the local ordinary of the place of publica
tion was die one authorized to give the permission. Cf. Wernz, op. cit.. Ill, no. 
121, note 102; Leo XIII, const. Officiorum ac munerum, Jan. 25, 1897, no. 35 
(Fontes, no. 632).

2. The permission for the publication of books and images de
manded by § 1 can be given by the local ordinary of the author, 
the local ordinary of the place in which the books or images are 
published, or the local ordinary of the place in which they are 
printed, provided, however, that if anyone of these ordinaries shall 
have refused his permission, permission cannot be sought by the 
author from another ordinary unless information is given the 
latter of the previously refused permission.

3. In addition, religious are required to obtain in advance 
the permission of their ma jor superior.18

If a competent local ordinary gives the permission without in
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formation as to a previous refusal by another ordinary, the per
mission seems valid, though unlawful.17 In the case of a religious, 
the local ordinary of the author is the ordinary of the diocese 
in which is located the house to which the religious is as
signed.18

1386. Restrictions supplementary to censorship. 1. Seculars 
.clericsjtre also forbidden, without the consent of their ordinaries,^ 
and religious clerics, without the permission of their major su
perior and the local ordinary, to publish books that deal with 
profane subjects or to write in or supervise dailies or periodical 
circulars or booklets.

2. In dailies or periodical journals or booklets which habitu- * 
ally attack the Catholic religion or good morals, not even CatholicJ 
JaiLpersons may write anything, unless for a justifying reason ap
proved by the local ordinary.18 1

If a religious, man or woman,20 obtains the permission for the 
publication of a religious book from the ordinary of the place in 
which is located the house to which he is assigned, the one per
mission fulfills the requirements of canons 1385, § 2, and 1386, 
§ 2; but even a secular priest who has obtained the permission for 
the publication of a religious book from a local ordinary who is 
not his own local ordinary needs an additional. permission from 
the latter, though this may be given orally and without formaT' 
censorship of the book.21 The permission to write in periodical*  
can be given many clerics by one act, even by a diocesan conces 
sion.22 It may be given for a succession of acts, i.e., until revoca
tion.33 It is at least probable that this permission is not needed for

>*Cf.  our commentary on can. 44; c£. Coronata, op. cit., II, no. 955, p. 318; 
De Meester, op. cit., Ill, no. 1342; con ha Claeys Bouuaert-Simenon, Manuale, 
III (4th ed„ 1934), 182.

*• Cf. Vermeersch-Creusen, op. cit., II, no. 726; Augustine, op. cit., VI, on can. 
1386, § 1» note 12. 10 Can. 1386, §§ 1, 2.

ao Cf. Augustine, op. cit., VI, on can. 1386, § 1.
2» Cf. Coronata, op. cit., II, no. 955, p. 319.
23 cf. Coronata, ibid., p. 320.
28 Cf. Vermeersch-Creusen, op. cit., II, no. 728, 2.
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a single article but only in the case of a cleric who is a habitual 
contributor.24

In the case of doubt whether a periodical habitually attacks 
the Catholic religion or good morals, the decision rests with the 
local ordinary; but there is no doubt in the case of periodicals 
that are published by Masons, socialists, or communists.

It is not a normally justifying reason allowing contribution to 
these periodicals, that through an article by a Catholic the readers 
will come to learn of the Catholic doctrine.28

1387. Publications referring to canonization and beatification. 
Matters referring in any way to the causes of the beatification 
and the canonization of the servants of God cannot be published 
without the permission of the Sacred Congregation of Rites.  
This restriction affects only such publication while the cause is 
pending before the Sacred Congregation of Rites.

28

27
1388. Books of indulgences. 1. The publication of any books 

of indulgences, inclusive of summaries, booklets, folders, etc., in 
which are reported grants of indulgences, is not permitted with
out the permission of the local ordinary.

2. Moreover, thet express permission of the Apostolic See is 
jieeded for the lawful printing in any language of an authentic 
yollection of prayers and pious works to which the Apostolic See 
has attached indulgences, of a list of apostolic indulgences, and 
of a summary of indulgences, even one heretofore compiled if not 
approved as well as one newly compiled from various original 
grants.28

The first paragraph of this canon is but a particularization of 
canon 1385, § 1, 20. Consequently it should be held that canon 
1385, § 2, is applicable to it, with the result that any of the three 

34 Cf. Augustine, op, cit,, VI, on can. 1386, § 1; Vermeersch-Creuscn, op, cit., 
II, 728.

20 Cf. Claeys Bouuaert-Simenon, ibid., no. 184; Coronata, op. cit., II, no. 955, 
p. 321. 20 Can. 1387.

27 Cf. Wernz, op. cit., Ill, no. 121, note 99; De Mcestcr, op. cit., Ill, no. 1344: 
Coronata, ibid., no. 956; Ferre res, Institutiones Canonicae, II, no. 388.

28 Can. 1388, §§ 1, 2. Cf. our commentary on can. 919. 
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ordinaries mentioned in canon 1385, § 2, may grant the permis
sion required in canon 1388, § 1.2® It is commonly agreed that 
this permission is not needed for the printing of indulgenced 
aspirations on the back of holy cards.30 The insertion of such as
pirations in any other kind of publication, however, requires the 
permission as specified in canon 1388, § 1.

But this permission does not suffice for the first publication of 
a summary of indulgences, or for any subsequent publication of 
such a summary if the first publication was not approved, for 
canon 1388, § 2, requires the permission of the Sacred Peniten
tiary for such a publication. The same restriction applies to the 
first publication of a translation of such a summary.31 By way of 
exception, the permission of the local ordinary suffices for the 
publication of a summary or list of indulgences granted in various 
indults to a given pious association.32

The list of Apostolic indulgences intended in the reservation of 
this canon is that issued by popes at the opening of their pontifi
cates as specifying their intention as often as they impart the 
Apostolic blessing to articles of devotion.88

The Raccolta published in 1929 is the official, authentic, uni 
versal, and exclusive collection of indulgences granted from 189 
till 1929. On Dec. 31, 1937, Pius XI approved a new collectioi 
made by the Sacred Penitentiary, abrogating all grants of indul
gences not contained in it, and providing that the changes in
corporated in it were to be considered as supplanting whatever 
elements were thus modified.34 Permission to translate this col-

90 Ct. Bint, Commentarium, III, pan IV, no. 276; Prilmmer, Manuale, q.416, 1; 
Coronata, op. cit., 11, no. 956, p. 322; contra Vcrmccrsch-Crcusen, op. cit., II, no. 
726, 3-

9® Cf. Vermccrsch-Creusen, ibid., no. 725, 5"; De Meester, op. cit., Ill, no. 1345, 
note 5.

91 S. C. Indulg., Sept. 30, 1852 (Decreta authentica S. C. Indulg., no. 361).
99 S. C. Indulg., Jan. 8, 1861 (Decreta authentica S. C. Indulg., no. 388).
99 The current list is a fair example. Cf. S. Pocnit., Mar. 11, 1939 (AAS, XXXI,

9« Cf. S. Poenit., deer. Feb. 22, 1929 (AAS, XXI, 200); deer. Dec. 31, 1937 (AAS, 
XXX, 110.
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lection into English was given by the Sacred Penitentiary to 
Cardinal (then Archbishop) Spellman, who was authorized to 
pass on the fidelity of the translation; 88 the latter’s Imprimatur 
was given December 8, 1943.

•• S. Poenit., June 14,1941. Cf. The Raccolta or Prayers and Devotions Enriched 
with Indulgences Authorized by the Holy See (New York: Bcnziger Brothers, 
1943), p. iv. A new, exclusive, authentic edition was announced in a decree of 
the Sacred Penitentiary of Jan. 30, 1950 (AAS, XLII, 404). It is published under 
the title. Enchiridion Indulgentiarum (Typis Polyglottis Vaticanis, 1950).

’•Can. 1389. Berutti says that the IV-VI1I volumes of the Fontes were pub
lished without the permission of the Cardinal Prefect or the Cardinal Secretary 
of the respective Congregations because not all the decrees of the Sacred Congre* 
gations are reported in them and rather frequently, of the decrees that are re
ported, only the dispositive portion is published. Institutiones iuris canonici (6 
vols., Taurini-Romae: Marietti, 1936-43), IV, 430. An analogous prohibition is 
that contained in the Code on the reverse side of the title page, which prohibits 
new editions or translations without the permission of the Holy See. A decree 
of the Sacred Congregation of the Council (July 2, 1629), forbidding translations 
of the decrees of the Council of Trent, seems to remain in clleci. Cf. Collectanea 
Sacrae Congregationis de Propaganda Fide (Rome, 1893), no. 1867. This is the 
only reference in the present work m which the first edition of the Collectanea is 
employed. 17 E.g., Bouscaren’s The Canon Law Digest.

■» Cf. Coronata, ibid., p. 323.
••Cf. Wernz, op. cit., Ill, no. 121, note 100; Blat, ibid., no. 278.

C22

1389. Collections of decrees of the Roman congregations. 
Collections of the decrees of the Roman Congregations cannot 
be published anew unless there has been obtained the permission 
of the moderators of the respective Congregations and the condi
tions laid down by the latter have been fulfilled.  It is accepted 
that the reproduction of a number of these decrees for the purpose 
of spreading the knowledge of them is not subject to this restric
tion.  Indeed, the restriction seems to have reference to collec
tions already in existence at the time of the promulgation of the 
Code.

80

87

38
Collections made in violation of this canon are not listed as 

prohibited books, as they once were in the pre-Code law.38
1390. The publication of liturgical books and litanies. In the 

publication of liturgical books and parts of them, as well as of 
litanies approved by the Holy See, their accord with approved ••
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editions must be made evident by the attestation of the ordinary 
of the place in which they are printed or in which they are pub
lished.40

There are seven litanies approved by the Holy See for use in the 
universal Church: the Litany of All Saints,41 the Litany of 
the Holy Name of Jesus,42 the Litany of the Sacred Heart,43 the 
Litany of the Most Precious Blood,44 the Litany of the Blessed 
Virgin, the Litany of St. Joseph,48 and the Litany for the Dying.40

Canon 1390 governs the subsequent publication of liturgical 
books and litanies already in existence.41 In virtue of the norm 
of the decree of the Sacred Congregation of Rites issued in 1946, 
a printer, whether pontifical or not, may not print an identical 
edition of a liturgical book without the permission of that Sacred

40 Can. 1390. For a list of liturgical books, cf. our commentary on can. a.
41 This is the oldest of the litanies, dating to the third century: a special short 

form is provided for the ceremonies of Holy Saturday and of the vigil of Pente
cost (and it may be used to bless baptismal water outside these days), and the 
form specified for use during the Forty Hours  Devotion includes an additional 
invocation and a rearrangement of some of the invocations. Moreover, a very brief 
form of this litany is found in the Ordo commendationis animae (Rituale Rom., 
tit. V, c.7, no. 3); cf. Sonntag, Censorship of Special Classes of Books, The Catholic 
University of s\merica Canon Law Studies, no. 262 (Washington, D.C.: The 
Catholic University of America Press, 1947), pp. 86-88.

*

43 It dates to the fifteenth century; approved for the universal Church by 
Leo XIII in 1886. Cf. S. R. C., Urbis el Orbis, Jan. 16, 1886 (ASS, XVIII [1885- 
86], 509-11); Rituale Rom., tit. X, c. 1. The 11 Plenary Council of Baltimore 
(Acta, no. 504) listed this as an approved litany; Sixtus V (1585-90) had enriched 
it with an indulgence of 300 days.

48 Approved in 1898 for the universal Church. Cf. S. R. C„ Massilien., June 
27, 1898 (ASS, XXXI [1898-1899], 190-92); S. R. C., Urbis el Orbis, Apr. 2, 1899 
(Decreta authentica, no. 4017); Rituale Rom., tit. X, c.s.

44 Approved in i960 for the universal Church; AAS, LII, 412.
48 The Litany of the Bl. Virgin was at least tacitly approved in 1601 (some would 

trace its origin to the thirteenth century). Cf. S. C. S. Oil., deer. Sept. 6, 1601 
(Fontes, no. 715); Rituale Rom., tit. X, c. 3. The Litany of St. Joseph was approved 
in 1909 for public recitation. Cf. S. R. C., Urbis et Orbis, Mar. 18, 1909 (AAS, I, 
290); Rituale Rom., tit. X, c. 4.

48 This is a very greatly abbreviated form of the Litany of All Saints with ad
ditional invocations. Cf. Rituale Rom., tit. V, c. 7, Ordo commendationis animae.

4T Typical editions may be published only by the Pontifical Vatican Press. Cf. 
S. R. C., deer. Aug. 10, 1946, ad 1 (AAS, XXXVIII, 371 f.). Cf. our commentary 
on can. 1257, 1259«
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Congregation, a permission needed for every subsequent edi
tion.48 This decree further required that the local ordinary shall 
attest, after his censor has certified it to him, that the identical 
edition conforms to the typical Vatican edition (canon 1390 refers 
only to conformity with approved editions).40

The republication of Gregorian chant books is governed by the 
norms affecting liturgical books.80

There is sufficient extrinsic authority for allowing the local 
ordinary of the editor to make the required attestation.81 Lack of 
the attestation does not make the edition a forbidden one, but 
any change does make it such.82

It is hard to see how the approved litanies can be published in 
prayer books, even in the vernacular, without satisfying the requi
sites of canon 1390.88

1391. Versions of Scripture. Versions of Holy Scripture cannot 
be printed in the vernacular unless they are approved by the Apos
tolic See or unless published under the supervision of bishops, 
with notes taken chiefly from the holy Fathers of the Church and 
from learned Catholic writers.84

« S. R. C., deer. Aug. 10,1946, ad II (AAS, XXXVIII, 371 f.).
«» S. R. C., deer. Aug. 10, 1946, ad IV (AAS, XXXVIII, 371 f.).
•® Cf. Sonntag, op. cit., p. 92. The first edition of a •’Proper” which contains 

Gregorian diant must be a typical edition; cf. S. R. C., Ratisbonen., Feb. 24, 1911, 
ad I (Decreta authentica, no. 4260).

61 Cf. Coronata, op. cit., II, no. 956, p. 326.
62 Cf. our commentary on can. 1399, io°.
•• A plenary indulgence available once a month is attached to the daily recita

tion of the approved litanies (exclusive of the Litany for the Dying), and a partial 
indulgence of seven years for the recitation of the Litanies of die Blessed Virgin, 
die Holy Name of Jesus, and the Sacred Heart; of five years, for die recitation 
of the Litanies of St. Joseph and of All Saints.

The II Plenary Council of Baltimore (Acta, no. 504) demanded diat all other 
litanies be clearly distinguished from those approved and enriched with in
dulgences by the Church, enumerating, as of that date, the following as approved: 
the Litany of All Saints, of the Blessed Virgin, and of the Holy Name of Jesus.

04 Can. 1391. Before die V General Council of the Lateran (1512), this censor
ship was found only in the legislation of particular councils, and even in them 
not earlier than the thirteenth century. Can. 1391 is taken partly from no. 7 and 
partly from no. 30 of the constitution of Leo XIII, Officiorum ac munerum, Jan. 
25, 1897 (Fontes, no. 632). No. 7 of this constitution was in turn dependent on 
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The norm of this canon applies to versions into a modern 
vernacular language made by Catholics, for those made by non
Catholics are forbidden.85 Parts of the Bible smaller than an en
tire book are governed by the norm of canon 1385, § 1, i°, not by 
canon 1391.50 Both the supervision of the local ordinary and the 
insertion of notes is required by canon 1391.87

Rule IV of the Tridentine “De libris prohibitis Regulae Decem” (Schroeder, Coun
cil of Trent, pp. »74 f.) and on the decree of the Sacred Congregation of Rites, 
June 13, 1757 (Fontes, no. 5145), issued at the bidding of Benedict XIV (1740-58).

aa Cf. our commentary on can. 1399, 1°.
•• Cf. Coronata, op, cit., II. no. 956, p. 326; Vcrmeersch-Creusen, op. cit., II, no. 

726: De Meester, op. cit., Ill, no. 1348.
aT Cf. Code Commission, May 20, 1923, VIII (AAS, XVI [1924], 115; Bouscarcn, 

op. cit., 1, 684).
&s Plus XII, litt. encycl. Divino afflante Spiritu, Sept. 30, 1943 (AAS, XXXV, 

309 f.). In all doctrinal matters the authority of the Vulgate is exclusive.
w Cf. Comm. Pont, pro Re Biblica, resp. Aug. 22, 1943 (AAS, XXXV, 270).
«° Cf. Comm. Pont, pro Re Biblica, resp. Apr. 30, 1934 (AAS, XXVI, 315).

Cf. our commentary on can. 139g, 5’. 03 Cf. can. 2318, § 2.
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The use of ancient texts in making the translation is sanctioned 
by the encyclical letter of Pius XII, Divino afflante Spiritu,M as 
well as in explaining the Epistles and Gospels,80 but the transla
tion of the latter which is to serve for the reading of the Epistle 
and Gospel at Mass must be made from the Vulgate edition.00

Only those who can be classed as bishops, not including other 
local ordinaries, are authorized to exercise the supervision re
quired by canon 1391.

Versions made otherwise than as prescribed by canon 1391 are 
automatically made forbidden reading.01 The translator and the 
editor incur an unreserved automatic excommunication at the 
moment that the book is printed.03

1392. Translations and new editions. 1. The approval of the 
original text of any work shall not be extended cither to transla
tions into another language or to new editions; wherefore both 
translations and new editions of the approved work must be forti
fied with a new approval.

2. Chapters taken as excerpts from periodicals and published
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separately are not considered new editions and therefore do not 
need a new approval.88

Authors are not agreed on whether a mere additional printing 
of the same work without change requires a new approval; 84 the 
same is true of the question whether approval is needed for an 
edition of several chapters taken from a periodical and published 
as a separate work.86 It seems that the new approval is needed 
in both instances; a new printing is a new edition 88 and so is a 
compilation of several excerpts taken from a periodical.87

1393. The censor. 1. In every episcopal curia there shall be 
official censors for the inspection of publications.

2. In discharging their office the examiners shall entirely avoid 
human respect and keep before their eyes the dogmas of the 
Church and the common doctrine of Catholics as contained in 
the decrees of the general councils, in the constitutions or pre
scriptions of the Apostolic See, and in the acceptance of approved 
men of learning.

3. Censors shall be chosen from both the secular and the reli
gious clergy, qualified by age, learning, and prudence to follow 
a middle and safe course in giving to doctrines their approval or 
disapproval.

4. The censor shall submit his opinion in writing. If it is 
favorable, the ordinary shall grant authorization for publication, 
to which shall be prefixed the judgment of the censor with the 
latter’s name. Only in extraordinary circumstances and in ex
tremely rare cases, as determined by the ordinary’s prudent judg
ment, can the mention of the censor be omitted.

5. Prior to the expression of his favorable opinion, the name 
of the censor shall never be revealed to authors.08

88 Can. 139a.
Cf. Augustine, op. cit., VI. on can. 1392; Coronata, op. cit., II. no. 956, p. 

327. Cf. Blat, op. cit., Ill, pars IV, no. 280; Coronata, loc. cit.
oo Cf. Vermeersch-Creusen, op. cit., II, no. 726, 7°; Blat, loc. cit.
•t Cf. Augustine, loc. cit. The exception seems limited to what are called re« 

prints.
0« Can. 1393, §§ 1-5« The I Plenary Council of Baltimore (1852) (no. 8, quoted
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Censors must make the profession of faith.60
Censors are to be guided, as to matters in which the Church has 

not spoken, by the unanimous or almost unanimous views of 
authors. In controverted questions, they shall not refuse a favor
able opinion because the book adopts a position at variance with 
their own. Nor shall they refuse it because they think the publica
tion of the book inopportune, though they may inform the local 
ordinary of their opinion in this respect.70

by no. 503 of the Acta of die II Plenary Council [1866]) had counseled die appoint
ment of censors in the respective dioceses. As late as the III Plenary Council, the 
precept of the Council did not require the appointment of official censors, but 
only the inspection of books (a strict interpretation could have limited even that 
requirement to prayer books) by the synodal examiners or by some learned and 
pious man (cf. Acta, no. 220).

Sections 1 and 3 of this canon are taken almost literally from the constitution 
of Pius X, Pascendi (Sept. 8, 1907), which required the appointment of official 
censors (no. IV; Fontes, no. 680).

40 Cf. our commentar)' on can. 1406, § 1, 7*. The oath against Modernism is not 
prescribed for them. Cf. Haring, Grundziige des kalholischen Kirchenrechls (3rd 
ed., 2 vols., Graz. 1924), II, 374, note 2.

Cf. Vermeersch-Creusen, op. cit., II, no. 727, 2; Blat, op. cit., Ill, pars IV, 
no. 281; cf. Benedict XIV, const. Sollicita ac provida, July 9, 1753, § 17 (Fontes, 
no. 426). 71 Qf Coronata, op. cit., II, no. 957. p. 328.

Ta Cf. De Meester, op. cit., Ill, no. 1352. T# Cf. Coronata, loc. cit.
14 Can. 1394, §§ 1, 2.

The appointment of censors does not prohibit the bishop71 * 
or the vicar general73 from inspecting books themselves; and even 
after they have received the opinion of the censor, they may re
fuse permission for publication, if motivated by a serious justify
ing reason.73

>394« The Imprimatur. 1. The permission, by which the or
dinary grants authorization for publishing, shall be given in writ
ing to be printed at the beginning or the end of the book, folder, 
or image, with the name of him who granted it and also the place 
and date of the grant.

2. But if it shall seem that the permission is to be denied, the 
reasons for it shall be manifested to the author, unless a serious 
reason justifies a contrary procedure.74
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In canon 1393, § 4, it is not so clear as Priimmer affirms that 
the name of the censor must be printed along with the local ordi
nary’s.70 It is also hard to see how anything less than that pre
scribed in canon 1394 can be printed in books and images subject 
to censorship in the absence of a dispensation from the Holy 
See.78

Though not required, as it was prior to the Code, it seems con
formable to the mind of the legislator that no fee be charged for 
the permission granted by the local ordinary; 77 but a just com
pensation is not forbidden to be paid the censor from diocesan 
funds.78

If a religious article is published in a secular newspaper, it 
seems not required that the newspaper print the permission given 
after the favorable opinion of the censor.78

chapter n
The ^ROHiBmoiy/ of Books 

Canons 1395-1405

Division. Canon 1395 specifies the ecclesiastical authorities 
competent to prohibit the reading of books; canon 1396 asserts 
the universality of the prohibition issuing from the Holy See. 
Canon 1397 deals with the obligation of reporting and discover
ing books the reading of which should be prohibited. Canon 1398 
deals with the effects of the ecclesiastical prohibition. Canon 1399 
lists the kind of books that are forbidden by the general law it
self. Canon 1400 permits the use by students of books dealing with 
Sacred Scripture that have been issued without the required

7»Cf. Priimmer. op. cit., q.416, 4; cf. also Blat, op. cit., Ill, pars IV, no. 282; 
contra Vcrmeersch-Creuscn, op. cit., II, no. 727; Cocchi, Commentarium, VI, 
no. 63. T® Cf. Haring, op. cit., II, 374, note 3.

77 Cf. Wemz, op. cit., Ill, no. 121, note 107; Blat, op. cit., Ill, pars IV, no. 282; 
Coronata, op. cit., II, no. 958. 78 cf. De Meestcr, op. cit., Ill, no. 1352.

7» Cf. Coronata, loc. cit.
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permission. Another exemption is found in canon 1401, by which 
cardinals, bishops, and local ordinaries are exonerated from the 
burden of observing the ecclesiastical prohibition of books. Canon 
1402 deals with the permission which ordinaries are authorized 
to give their subjects to read books forbidden by the general law 
or a decree of the Holy See. Canon 1403 treats of the limitations 
imposed on those who have permission from the Holy See to read 
forbidden books. Canon 1404 places limitations on the sale of 
forbidden books. Canon 1405 provides for the observance of the 
restrictions of the natural law in regard to reading.

1395. Authorities competent to prohibit books. 1. The right 
and the duty to prohibit books for a justifying reason belong not 
only to the supreme ecclesiastical authority in reference to the 
universal Church, but, in reference to their subjects, also to par
ticular councils and to local ordinaries.1

1 Can. 1395. § 1.
9 Cf. our commentary on can. 9221: Wernz, I us decretalium, III, no. in, note 

82; Augustine, Commentary, VI, on can. 1403, § 1.
•Cf. De Meester, Compendium, III, no. 1354.
4 Cf. Augustine, loc. cit.; Vermecrsch-Creusen, Epitome, II, no. 731; Blat, Com

mentarium, 111, pars IV, no. 284; Noldin-Schmitt, Theologia Moralis, II, no. 703. 
Prior to the Code, exempt religious were bound by particular territorial laws
forbidding books because of delegation from the Holy See enjoyed by subordinate
legislators; cf. Coronata, Institutiones, II, no. 960, p. 333, footnote 6; but cf. also 
De Meester, loc. cit. 0 Cf. Coronata, ibid., p. 332.
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It seems that subordinate authorities cannot again prohibit 
a book already forbidden by the Holy See, though they can imple
ment the enforcement of the latter’s prohibition.1 2 *

Visitors are not bound by diocesan statute in this respect unless 
the statute includes them.8 Exempt religious arc not bound even 
by the prohibitions of particular councils, unless the decrees of 
the latter have been specially approved by the Holy See.4 * * *

Local ordinaries can make the prohibition a personal law so 
that it will bind their subjects even outside the diocese of the 
legislator.8

2. Recourse may be made to the Holy See from this prohibi
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tion, but not suspensively [in suspensive»],9 i.e., the book cannot 
be read until the Holy See decides that it can.

3. An abbot of an independent [sut iuris] monastery and the 
superior general of a clerical exempt religious institute, assisted 
by his chapter or council, are also authorized to forbid books to 
their subjects for a justifying reason. Other major superiors, 
assisted by their respective councils, can also do this if there is 
danger in delay, with the proviso, however, that they refer the 
matter as soon as possible to the superior general.7

The consent of either the chapter or the council is required 
for the validity of the prohibition.8 This prohibition is personal 
and affects the subjects of the respective superior wherever they 
may be, inclusive of novices.® Moreover, prohibition by way of 
precept may be imposed by all superiors enjoying dominative 
power.10

1396. Universal prohibition. Books condemned by the Apos
tolic See are to be held as forbidden everywhere in the world and 
in whatever language into which they are translated.  Members 
of the Oriental rites are thus forbidden to read them.

11
12

All books placed on the Index are included within the terms 
of this canon.18

An excommunication specially reserved to the Holy See is in
curred at the moment of publication 14 by the publishers of books 
espousing apostasy, heresy, or schism, if written by an apostate, 
a heretic, or a schismatic, even in collaboration with a Catholic

• Can. 1395, § at. T Can. 1395, § 3. This is a new concession with the Code.
■ Cf. Coronata, ibid., no. 960, p. 333; Blat, op. cit., Ill, pars IV, no. 284; Augus

tine, ibid., on can. 1395, § 3. 8 Cf. Coronata, ibid., p. 334 ; Blat, loc. cit.
18 Blat, loc. cit.; Augustine, loc. cit.; Vermeersch-Creusen, op. cit., II, no. 731.
11 Can. 1396.
12 Cf. S. C. Or., declar. May 26, 1928 (AAS, XX, 195; Bouscaren, op. cit., I, G85).
18 The second of the editions of the Index published since the Code appeared in 

1929. In the latter, there are omitted die general norms laid down in the con
stitution of Leo XIII, Officiorum ac munerum, Jan. 25, 1897 (Fontes, no. 632). 
Cf. Vermeersch-Creusen, Epitome, II, 734, 3; Coronata, Institutiones, II, no. 959, 
note 6. The omission just noted is observed also in die subsequent editions.

14 Cf. Coronata, Institutiones, II, itx 352; no. 959, p. 391.
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and even if the author was subsequently converted to the faith. 
The excommunication is not incurred by the printer or his work
men and it does not extend to volumes of a set in which there is 
no espousal of non-Catholic opposition to the Church.18 But it 
does extend to bound volumes of periodicals.18 The penalty af
fecting publishers is also incurred by those who defend such pub
lications or who, without permission, deliberately read or retain 
them.17 These latter (to the exclusion of publishers) incur the 
same penalty in the case of books forbidden by name in letters of 
the Roman Pontiff (not of the Sacred Congregations) attaching a 
penalty of excommunication reserved to the Roman Pontiff,18 
even though such books do not espouse apostasy, heresy, or schism.

1397. The reporting and the discovery of pernicious literature,
i. It is the duty of all the faithful, especially of clerics and of those 
possessing ecclesiastical rank, as well as of those noted for learn
ing, to report to local ordinaries or to the Apostolic See books 
which they judge to be pernicious; and this is even more particu
larly true of legates of the Holy See, of local ordinaries, and of 
rectors of Catholic universities. ®1

In an instruction regarding sensual and sensual-mystic litera
ture, the Holy Office required local ordinaries to make known 
to the Holy See in their quinquennial report the measures taken 
by them to restrain the reading of lascivious books and pointed 
to the fact that they should make known to the faithful the books

18 Cf. cnn. 2318. § 1: Coronata, loc. cit.; Noldin-Schonegger, De censuris (31st 
cd., Oeniponte: Rauch, 1936), no. 61; Priimmer (Manuale, q.417) seems to hold 
that even if the author is unknown, the penalty is incurred, if the other pre
requisites of can. 2318, § 1, are fulfilled.

10 Cf. S. C. S. OIL, Jan. 13, 1892 (Fontes, no. 1147). But cf. also De Meester, 
Compendium, III, no. 1385. 1T Cf. can. 2318, § 1.

10 Cf. can. 2318, § 1: Noldin-Schonegger, De censuris, no. 61; De Meester, ibid., 
no. 1385; Coronata, ibid., no. 959, p. 331. As to the penalty in can. 2318, § 2, for 
the unauthorized publication of books concerning Holy Scripture, cf. our com
mentary on can. 1391.

19 Can. 1397, § 1. The II Plenary Council of Baltimore exhorted pastors to warn 
all and especially the heads of families against pernicious literature (Acta, no. 495). 
The duty of confessors and preachers in this respect was emphasized by the III 
Plenary Council (Acta, no. 224).
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forbidden by the general law and forbid by special decree the 
reading of particular books.20 In practice the unlettered laity are 
seldom bound by the obligation of canon 1397, § even the 
learned laity are seldom bound under pain of serious sin.21

2. It is desirable that in the reporting of evil books there should 
not only be indicated the title of the books but that, so far as it 
can be done, there should also be given reasons why it is thought 
that the book should be forbidden.

3. Those to whom the report is made, must religiously keep 
secret the names of those who make die report.

4. Local ordinaries shall personally or, in case it is needed, 
through qualified priests, keep a close watch on books that are 
published or sold in their territory.

5. Ordinaries shall submit to the judgment of the Apostolic 
See books which need an acute examination or those concerning 
which a decision of supreme authority seems to be required in 
order that efficacious results may be obtained,22 as in the case of 
an author of wide renown or a book of wide distribution.

The Council of Vigilance required by the encyclical Pascendi 
may well serve this purpose of assisting the local ordinary in 
scrutinizing the literature coming into the hands of his sub
jects. The instruction of the Holy Office in 1928 indicated that 
it was this Council to which this duty should be entrusted if the 
local ordinary is unable to fulfill the duty personally.28

1398. The effects of the prohibition of books. 1. The prohibi
tion of books prescribes that without the required permission a 
book cannot be published, read, retained, sold, translated into an
other language, or in any way communicated to others.

30 Cf. S. C. S. Off., instr. May 3, 1927 (AAS, XIX, 186; Bouscaren, op. cit., I, 
687-91).

21 Cf. Coronata, op. cit., no. 961; Augustine, op. cit., VI, on can. 1397, § 1.
22 Can. 1397, §§2-5.
28 Cf. S. C. S. Off., instr. May 3, 1927 (AAS, XIX, 186; Bouscaren, op. cit., I, 

690). Cf. Pius X, lilt, encycl. Pascendi, Sept. 8, 1907 (Fontes, no. 680). The Council 
of Vigilance must be retained until the Holy See rules otherwise. Cf. S. C. S. Off., 
Mar. 22, 1918 (AAS, X, 136; Bouscaren, op. cit., I, 50 f.).
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2. A book that has been forbidden in any way cannot be pub
lished again unless, after the corrections have been made, per
mission is given by him who forbade the book, by his superior, or 
by his successor.24

Canon 1398 specifies in detail the obligation, binding under 
pain of serious sin, that results from the prohibition of a book. 
The penalty for the violation of this obligation by certain persons 
in regard to certain types of books is imposed in canon 2318.28 
The obligation of canon 1398 binds the publisher, but not his 
subordinates.20 It extends to one who reads by the Braille method 
but not to one who merely hears another read the book to him; aT 
but a notable part of the book must be read to constitute a serious 
sin.28

The temporary possession of a forbidden book pending the ob
taining of the required permission does not violate this obliga
tion. But if one holds a book which is owned by another, both 
need permission for the retention.20 A librarian does not violate 
this obligation in retaining books, but he does violate it in giving 
them to others who have no permission to read them.80 Binders 
do not violate this law while forbidden books are in their bind
eries.81 Not only the giving of the book to another but also the 
reading of it to another constitutes an infringement of the pro
hibition on the part of the one who reads, even though the latter 
himself have the required permission.82

i*  Can. 1398, §§ 1, 2.
is For the extent of the penalty, cf. our commentary on can. 1391, 1396.
31 Cf. Vemieersch, Theologia moralis, HI. no. 899; Noldin-Schmitt, Theologia 

tnoralis, II. no. 705; De Meester, op. cit., Ill, no. 1360.
it Cf. Vermecrsch, loc. cit.; De Meester, loc. cit.; Noldin-Schmitt. loc. cit.
is Ten pages is considered to amount to a notable part of the ordinary for

bidden book. Cf. Coronata, op. cit., II, no. 962, p. 336; Claeys Bouuaert-Simenon, 
op. cit., HI. no. 190; Augustine, op. cit., VI, on can. 1398, § 1.

20 Cf. Noldin-Schmitt, loc. cit.; De Meester, ibid., nos. 1360, 1386; Augustine, 
loc. cit.

*0 Cf. Noldin-Schmitt, loc. cit.; Augustine, loc. cit.; Coronata, loc. cit.
at Cf. De Meester, ibid., no. 13G0; Coronata, loc. cit.
si Cf. Noldin-Schmitt, loc. cit.; Augustine, loc. cit.; Coronata, ibid., no. 962,
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These effects attach also to the prohibition of an article, but the 
periodical in which it is published is not subject as a whole to 
the prohibition, and this is true also of anthologies or encyclo
pedias portions of which constitute forbidden reading.38

If the pages containing the prohibited matter are entirely re
moved from a book, authors hold that the prohibition ceases,84 
but this is not the case if mere interlinear corrections or erasures 
are made.88

Though a local ordinary may grant an Imprimatur with the 
knowledge that another local ordinary has refused it, he seems to 
be forbidden, under canon 1398, § 2, to permit a new edition of 
a work that has been prohibited by another local ordinary.88

If one finds himself in the possession of a forbidden book, he 
may destroy it, give it to the local ordinary, or transfer it to a 
library or someone who has the privilege of retaining it.87

1399. The types of forbidden books. By the law itself  the 
following are forbidden:

88

10 Editions of the original text and of the ancient Catholic ver
sions of Holy Scripture, even those of the Oriental Church, pub
lished by any non-Catholic, as well as versions of these in any 
language when so made or published;

2° The books of any writers whatever propagating heresy or 
schism or attempting in any way whatever to overthrow the foun
dations of religion,80 even though the attack is made on truths of 
the natural order underlying the doctrines of the faith and even

•» Cf. De Meester, ibid., no. 1357; Venneersch, op. cit., Ill, no. 899; Coronata, 
loc. cit.

Cf. De Meester, ibid., no. 1357, note 4; Coronata, ibid., no. 962, p. 338.
88 Cf. S. C. S. Off., July 26, 1848 (Coll. S. C. P. F., no. 1030).
88 Cf. Coronata, ibid., no. 962, p. 337; Augustine, ibid., on can. 1398, §2. In 

pre-Code law, tliis restriction on the power of the local ordinary extended only 
to books prohibited by the general law or by the Holy See. Cf. Blat, op. cit., Ill, 
pars IV, no. 287; Augustine, loc. cit. 8T Cf. Coronata, ibid., no. 962, p. 338.

88 Even the local ordinary can single out a specific book and declare that it 
falls under the categories of can. 1399. Cf. S. C. S. Off., June 2, 1922 (zMS, XIV, 
379). In this instance the declaration was made by die Holy Office.

88 Can. 1399, i*.  2*.
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though the means of attack are obviously inadequate to the pur
pose.40

30 [There are forbidden by the law itself] books [bookleu, 
pamphlets, periodicals] dedicated to an assault on religion [even 
natural religion] or good morals.41 Newspapers or magazines 
founded for this purpose are forbidden even in the issues in which 
no article is found contributing to their obvious aim.4’

4° [There are forbidden by the law itself] the works of any 
non-Catholic whatever dealing designedly with religion, unless 
it is [at least morally] certain that there is contained in them noth
ing contrary to the Catholic faith.48 The works of even the un
baptized are forbidden by this norm,44 but the norm does not 
extend to scientific works containing matter opposed to the 
faith 45 or even to religious works that contain only an insignifi
cant word in opposition to it.48 If the annotations of a non
Catholic writer predominate over the work of a Catholic writer 
to which they are appended, the whole work falls into the cate
gory of books forbidden by canon 1399# 4°* 41

50 [There are forbidden by the law itself], when published 
without the observance of the regulations of the canons, even 
though it is pretended that the publication is private, books dealt

Cf. Coronata, op. cit., II. no. 963. p. 338; Augustine, op. cit., VI, on can. >399, 
s"; Blat, ibid., no. 288; Noldin-Schmitt (op. at., II. no. 707, s) seem to ex
clude from the scope of the prohibitions of can. 1399, truths of the super
natural order. Cf. also Vermeersch, op. cit., HI. no. 900. s.

41 Can. 1399. 3*.  Cf. II Plen. Council of Baltimore. Acta, no. 495.
43 Cf. Noldin-Schmitt. op. cit., II. no. 707, 3; Coronata, ibid., p. 339: Blat, 

op. cit., HI. pars IV. no. 288. De Meester (op. cit., HI. no. 1364) thinks that can. 
1399» 3>  prohibits only those works designed to attack the true faith.*

A decree of the Holy Office of July 1, 1949. explicitly forbade the support of 
communistic literature, making detailed reference to prohibited reading of it, 
contributing written material to it, distributing it and publishing it; the con
demned literature includes dailies and periodicals. (AAS, XLI, 334).
o Can. 1399, 4*.
44 Cf. Vermeersch-Creusen, Epitome, II, no. 733, 4; Coronata, op. cit., no. 963, 

p. 889! Noldin-Schmitt, ibid., no. 707, 4.
4» Cf. Noldin-Schmitt. loc. cit.; Blat, loc. cit.; Coronata, ibid., p. 340.

Cf. Wcrnz, op. cit., Ill, no. 111, note 56; Augustine, ibid., on can. 1399, 4*,  
Coronata, loc. cit. 4T Wernz, ibid., no. 111, note 56.

635



can. 1399 THE SACRED CANONS

with in canon 1385, § 1, i° and canon 1391 [i.e., books of Sacred 
Scripture or annotations to and commentaries upon them, as well 
as versions of Sacred Scripture in the vernacular] and, in addition, 
among those mentioned in canon 1385, § 1,2°, books and booklets 
narrating new apparitions, revelations, visions, or prophecies, 
or introducing new devotions.48 This category contains those 
books and booklets forbidden because of the neglect of the 
canonical prerequisites to publication. Because booklets are 
specifically mentioned, it is argued that thereby there are ex
cluded from the prohibition newspapers, periodicals, and folders 
dealing with the subject matter noted at the end of this norm.48

6° [There are forbidden by the law itself] books that attack or 
deride any Catholic dogma, that espouse errors proscribed by the 
Apostolic See, that disparage divine worship, that tend to under
mine ecclesiastical discipline, or that are designed to cast op
probrium on the ecclesiastical hierarchy or on the clerical or the 
religious state.80

This is probably the most extensive category of all those listed 
by canon 1399, since it takes in practically all offensive literature 
not included under the other categories and since it applies to all 
such literature that may be so without any specific malice directed 
to the persons and things which the law seeks to protect. Only in 
the last clause is specific malice required, i.e., in the case of 
publications attacking the hierarchy or the religious or the cleri
cal state.81 The absence of specific design in this case would pre
vent the publication from being prohibited. This would also be

49 Can. 1399, 5*.  Cf. our commentary on can. 1385 (§1,1% 2°), 1391.
49 Cf. Blat, Commentarium, III, pars IV, no. 288; Noklin-Schmitt, ibid., no. 707, 

5; Augustine, ibid., on can. 1399, 5°. Blat (loc. cit.) says that it is no longer re*  
quired to note in books concerning religious wonders that no more titan the ac*  
ceptance of pious men is sought, a requirement demanded under prc-Code law 
by the decree of Urban VIII of March 13, 1625.

80 Can. 1399, 6°. The III Plenary Council of Baltimore declared that canonical 
punishment should be meted out to those who cause extremely serious scandal 
by criticizing the clergy in newspapers or periodicals or who in this fashion pre*  
sume to denounce a bishop's regime (Acta, no. 231).

91 Cf. Coronata, op. cit., II, no. 963, p. 342.
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the case if a single person were attacked, unless that person be the 
Roman Pontiff himself or unless the attack be made on the person 
as typical of the others.02

To defend a condemned proposition as not heretical when it 
has been proscribed as erroneous does not place the publication 
within the category of forbidden works, but defense of it as not 
erroneous does.08

An attack on even a single law could place a publication within 
this category, if it was a law upon which the structure of ecclesias
tical discipline depends, e.g., the law of celibacy.04

70 [There are forbidden by the law itself] books which teach 
or recommend superstition of any kind, fortune-telling, divina
tion, magic, the invoking of spirits, and other practices of that 
sort.00

8° [There are forbidden by the law itself] books which aver 
[even implicitly or, in any event, without attempt at demonstra
tion] that dueling or suicide or divorce is lawful; and those which 
argue [with some attempt at demonstration] that the Masons or 
other societies of that kind are useful or not pernicious in regard 
to the state or to civil society.00 Books defending the usefulness 
of communism are included in this category. The same should be 
said of radical socialist groups; as to other socialist groups, authors 
are not of one mind.07

83 Cf. Wernz, op. cit., Ill, no. 111, note 65; De Meester, op. cit., Ill, no. 1369; 
Claeys Bouuaert-Simenon, op. cit., Ill, no. 191, 6.

83 Cf. Coronata, ibid., p. 341; Wernz, ibid., note 68; Augustine, ibid., on can. 
1399. 6*.  84 Cf. Coronata, ibid., p. 342; Augustine, loc. cit.

88 Can. 1399, 7*.  Cf. the books as specified by the ninth rule of the Council of 
Trent; Schroeder, Council of Trent, p. 276. Cf. Benedict XIV, const. Sollicita et 
provida, July 9, 1753 (Fontes, no. 426). Books dealing with signs that are natural, 
not preternatural, are not forbidden; nor, it seems, books that explain the prac*  
tices only to confute them. Cf. Coronata, ibid., p. 342.

88 Can. 1399, 8*.  Cf. Coronata, ibid., no. 963, p. 343; Augustine, ibid., on can. 
1399» S’. Noldin-Schmitt (ibid., no. 707, 8) hold that books which merely state 
the lawfulness of dueling, suicide, or divorce are not included in this category.

8T Wernz (ibid., note 68) holds that defense of any socialist group places a book 
in this category; contra Vermeersch-Creusen, op. cit., II, no. 733, 8. Cf. also Claeys 
Bouuaert-Simenon, op. cit., HI, no. 191, 8; De Meester, op. cit., Ill, no. 1371.
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90 [There are forbidden by the law itself] books which de
signedly [ex professo] treat of, narrate, or teach lascivious or ob
scene matters.88 Useful books imparting scientific information do 
not deal designedly with obscene matter as such and do not fall 
within this category. Authors are not of one mind with regard to 
the obscenities in the classics. At most, they are held to be allowed 
to those whose office requires the reading of them.80

io° [There are forbidden by the law itself] editions of litur
gical books approved by the Apostolic See in which any change 
has been made that robs them of conformity with the authentic 
editions approved by the Holy See;

ii° Books in which there are circulated apocryphal indul
gences or those proscribed or revoked by the Holy See.

12° Images, no matter how reproduced, of our Lord Jesus 
Christ, of the Blessed Virgin Mary, of the angels and the saints or 
of other servants of God, if they are alien to the thought or the 
decrees of the Church.80

1400. Permission accorded scriptural and theological scholars. 
The use of books dealt with in canon 1399, i° [editions of the 
original text and of the ancient Catholic versions of Holy Scrip
ture, even of the Oriental Church, published by non-Catholics, 
as well as the versions of them in any language so made or pub
lished] and of books published in violation of the norm of canon 
1391 [i.e., versions of Sacred Scripture in the vernacular pub
lished without the approval of the Apostolic See or not under the 
supervision of a bishop and with proper annotations] is permitted

■•Can. 1399, 9%
••This much was permitted by the constitution of Leo XIII. Officiorum ac 

munerum (in the declaration made in no. 10), Jan. 25, 1897 (Fontes, no. 63a). The 
same declaration insisted that only expurgated editions be placed in the hands 
of adolescents. Cf. Coronata, loc. cit.; Blat, loc. cit.; Vermeersch-Creusen, op. cit., 
II, no. 735.

•° Can. 1399, Can. 1399, 12*  does not include medals, sculptured works. 
Cf. Coronata, op. cit., no. 963, p. 344. But the Holy Oflice declared that certain 
paintings offended against this norm and ordered them removed from churches 
and oratories in which they might be found; cf. S. C. S. Off., Mur. 30, 1921 (AAS, 
XIII, 197; Bouscaren, op. cit., I, 686).
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only to those engaged in any way in theological or scriptural 
study, provided these books have been faithfully published with
out omissions and there is in their introductions or annotations no 
attack on the dogmas of the Catholic faith.®1 This use is permitted 
even in private study.02 Outside the course of theology, however, 
a bishop may not permit in other schools the use of the forbidden 
texts and versions.03

1401. General exemptions. Cardinals, bishops, even titular 
bishops, and other ordinaries, with the observance of the requisite 
safeguards, are not bound by the ecclesiastical prohibition of 
books.04 Religious ordinaries are thus exempted, but ordinaries 
enjoy the exemption only during their term of ofiice. All who 
enjoy this exemption must observe the injunction of canon 1403, 
§ 2, which demands that they see to it that the books do not come 
into the hands of others.

1402. Sources of particular permission. 1. In regard to books 
prohibited by the law itself or by a decree of the Apostolic See, 
ordinaries are authorized to grant permission to their subjects 
only for individual books and only in urgent cases.

2. But if they have obtained a general faculty from the Apos
tolic See authorizing them to permit their subjects to retain and 
read proscribed books, they shall grant this permission only wit! 
discrimination and for a justifyingireason.00

The authorization granted in § 1 constitutes ordinary power 
which the ordinary may, therefore, delegate.00 In the use of that 
power, the ordinary must require the specification of the books 
which the petitioner needs to read.07

01 Can. 1400.
•3 Cf. Noklin-Schmitt, ibid., no. 710, 2; Venneersch-Creusen, op. cit., II, no. 

735: Coronata, ibid., no. 964, p. 345.
03 Cf. De Meester, ibid., no. 1357; S. C. S. Off., June 21, 1898 (ASS, XXX [1897- 

1898], 749). 04 Can. 1401. 03 Can. 1402, §§ 1, 2.
00 Cf. Vcnneersch-Creusen, op. cit., II, no. 736, b; Wernz, op. cit., Ill, no. 111, 

note 78: Coronata, op. cit., II, no. 965, p. 346.
Coronata thinks that it suffices to specify them by subject matter rather than 

by title: cf. loc. cit. Titles are required by Blat (op. cit., Ill, pars IV, no. 291) 
and Augustine (op. cit., VI, on can. 1402, § 1).
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The revised list of quinquennial faculties granted bishops in 
the United States by the Holy Office authorizes them to grant for 
a period of three years the permission to read and retain pro
hibited books and newspapers, with the proviso that they be 
guarded so as to prevent their coming into the hands of others, 
and with the exception of works designedly espousing heresy or 
schism or tending to the overthrow of the foundations of religion, 
as well as works designedly dealing with obscenities. Those to 
whom the permission may be granted are specified as they who 
need the prohibited works to refute them, to fulfill their duties 
adequately, or to do justice to their studies. Moreover, the faculty 
is granted to bishops to be used by them personally, not through 
a delegate; by this provision, however, the use of it by the vicar 
general is not excluded. If the term for which the bishop has 
granted the faculty has not expired when the quinquennial 
faculties expire, the permission is not thereby revoked.08

In granting permission to a lay person, die Holy Office requires 
the recommendation of his confessor and, in the case of a lay 
woman, the permission is usually granted to the confessor au
thorizing him to use it each time she indicates individual books 
she needs to read.08

1403. Limitations of an Apostolic permission. 1. They who 
have obtained Apostolic permission to read and retain prohibited 
books are not thereby authorized to read and retain even a single 
book proscribed by their own ordinaries, unless in the Apostolic 
indult there is expressly conferred the privilege of reading and 
retaining books no matter by whom they are condemned.

2. Moreover, they are bound by a serious precept of guarding 
the prohibited books in such a way that they will not come into 
the hands of others.70

The restriction in § 1 seems applicable also to books con
es Cf. Reed, “Permission to Read Prohibited Books,” Theological Studies, 

XIX (1958). 586-95- The apostolic delegate also has similar faculties; cf. Bous« 
caren, op. cit., I, 178.

Cf. Vemicersch-Creuscn, loc. cit. 70 Can. 1403, 1, 2.
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demned by a particular council; with regard to these, however, 
a bishop may grant permission in a particular case and for a justi
fying reason.71

1404. Restrictions on sale. Booksellers shall not sell, lend, or 
retain books designedly treating of obscenities; nor shall they have 
on sale other prohibited books unless they shall have obtained the 
required permission of the Apostolic See and they shall not sell 
them to anyone unless they can prudently reach a decision that 
they are lawfully requested by the buyer.73

To stretch the meaning of this canon to its utmost, one could 
see ground for holding that a bookseller could retain and sell 
privately to an upright person single copies of prohibited books 
that do not deal with obscenities.78

1405. Natural law restrictions. 1. No matter from whom the 
permission is obtained, a person is not thereby in any way ex
empted from the prohibition of the natural law forbidding the 
reading of books which involve for him a proximate spiritual 
risk.

2. Local ordinaries and others who are charged with the care 
of souls shall give the faithful opportune warning of the danger 
and the damage resulting from the reading of evil books, espe
cially prohibited ones.74

Tx Cf. our commentary on can. 291, § s; Coronata, ibid., p. 346.
TaCan. 1404.
Ta Cf. Vermeersch-Creusen, ibid., no. 732; Augustine, ibid., on can. 1404. But 

Noldin«Schmitt (op. cit., II, no. 714, 2 b), seem to require Apostolic permission 
for the retention of these books though (ibid., no. 714, 2 c) they permit the sale 
of writings and folders for a proportionately serious reason, provided they are 
not downright impious or obscene.

T4 Can. 1405, §§ 1, 2. Cf. provisions similar to those in § 2 in II Plen. Council 
of Baltimore, Acta, no. 495; and III Plen. Council of Baltimore, Acta, no. 224. 
In 1923 die Holy Office admonished local ordinaries to take proper action against 
those, especially if they belong to the secular or the religious clergy, who, writing 
in daily papers or magazines, praise books, writings, pictures, sculptural represen
tations, and other works of literature and art which are contrary to Catholic 
doctrine and the Christian spirit, and sometimes even diose expressly condemned 
by die Holy See. Cf. S. C. S. Off., monitum. Mar. 15, 1923 (AAS, XV, 152; Bous
caren, op. cit., I, 686).
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The Profession of Faith * 1 2 * * * * * * 9

Canons 1406—1408

Division. This title of the fourth part of the third book of the 
Code consists of three canons of which the first (can. 1406) lists 
those who are required to make the profession of faith; the second 
(can. 1407) excludes the making of the profession through a 
proxy; and the third (can. 1408) condemns as unreasonable any 
custom contrary to the canons of this title.

1406. Those required to make the profession of faith. 1. The 
following are bound by the obligation of making the profession 
of faith in accordance with the formula approved by the Apos
tolic See: 1

1 In the presence of the presiding officer or his delegate,* all 
who attend an ecumenical or a particular council or a diocesan 
synod with an effective vote or the right to counsel; the presiding 
officer makes it in the presence of the council or the synod.

20 In the presence of the dean of the Sacred College, of the
1 The formula is that printed in the Vatican edition of the Code, just preceding

the text of die canons. This requisite was systematically organized in the legisla
tion of the Council of Trent, sess. XXV, de ref., c.2; Schroeder, op. cit., pp. 233 f.
Cf. also sess. XXIV, de ref., cc. 1, 12; Schroeder, op. cit., pp. 190, 200-202. An oath
against Modernism is also required of specified persons by the motu proprio of
Pius X, Sacrorum Antistitum, Sept. 1, 1910 (Fontes, no. 689). A diderent formula 
is required of converts from heresy. Cf. our commentary on can. 752. The formula 
for catechumens is found in the ceremonies of adult baptism in the Roman Ritual.

9 A lay person cannot be delegated to receive the profession of faith; cf. S. C. 
Consist., Sept. 25, 1910, ad VIII (AAS, II [1910] 741). Cf. Blat., op. cit., Ill, pars 
IV, nos. 297 f.; Coronata, op. cit., II, no. 968.
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cardinals first in rank among the cardinal priests and the cardinal 
deacons, and of the cardinal chamberlain, those who have been 
promoted to the cardinalitial rank;

3 0 In the presence of a delegate of the Holy See, those who have 
been promoted to an episcopal see, even a non-residential see, or 
to the post of governing an abbacy nullius, a prelacy nullius, a 
vicariate apostolic, or a prefecture apostolic;

40 In the presence of the cathedral chapter, the capitular vicar 
(in the presence of the board of consultors, the administrator);

50 In the presence of the local ordinary or his delegate and of 
the chapter, those promoted to be capitular dignitaries or ca
nons;

6° In the presence of the local ordinary or his delegate and of 
the other consultors, those appointed to the post of diocesan con- 
suitor;

70 In the presence of the local ordinary or his delegate, the 
vicar general; pastors and all who have received any benefice, even 
a manual one, to which the care of souls is attached; in seminaries, 
at the beginning of each scholastic year or at least when the post 
is assumed, the rector and the instructors in sacred theology, canon 
law, and philosophy; all who are to be promoted to the order of 
subdiaconate; censors of books; and, before faculties are given for 
the exercise of these functions, priests who are to be assigned to 
the hearing of confessions, and sacred preachers;

8° In the presence of the ordinary or his delegate, the rector 
of a university or a faculty; in the presence of the rector of the 
university or of the faculty or of his delegate, all the professors 
in a canonically established university or faculty, at the beginning 
of each scholastic year or at least when the post is assumed; and also 
those who, having passed their examination, are to be awarded 
academic degrees;

90 In the presence of the appointing chapter or the superior 
or their delegate, superiors in clerical religious institutes.8

Can. 1406, § 1,
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The oath against Modernism as prescribed by Pius X must be 
retained until the Holy See rules otherwise.4 It is taken after the 
profession of faith in the presence of the respective superiors by 
all those mentioned in canon 1406, § 1,5°, 70, 8°, 90. In addition, 
the following are also required to take the oath after making the 
profession of faith: all those promoted to benefices, whether or not 
the care of souls is attached to them; officials in episcopal curias 
and in ecclesiastical tribunals, inclusive of judges; Lenten preach
ers; the officials of Roman tribunals and congregations; and 
teachers in religious institutes.8 Since the oath must be taken by 
the specified teachers at the beginning of every scholastic year, the 
profession of faith must be taken by them every year also, since 
the latter must always precede the oath on the occasions when the 
oath is required.

2. When anyone, giving up a previous appointment, obtains 
another office, benefice, or dignity of the same kind, he must again 
make the profession of faith in accordance with this canon.8 This 
obligation is binding no matter in what manner the former in-

4 Cf. S. C. S. Off., deer. Mar. 22, 1918 (AAS, X, 136; Bouscaren, op. cit., I, 50 f.).
8 Teachers in universities, seminaries, and religious institutes must take the 

oath at the beginning of every scholastic year. Cf. S. C. Consist., Sept. 25, 1910 
(AAS, II, 741). The oath need not be taken by those who are to be promoted to 
the diaconate and priesthood. Cf. S. C. Consist., Mar. 24, 1911, ad 2 (A AS, III, 181). 
Religious who are candidates for the order of subdiaconate must take it in the 
presence of the bishop conferring orders. Cf. S. C. Consist., Dec. 17, 1910 (AAS, 
III [1911], 25). Even religious who receive their faculties for the hearing of con
fessions and for preaching take the oath before the local ordinary granting them, 
but once they have taken it as a prerequisite for these faculties, they need not 
take it again when they seek them from another local ordinary: and this pre
requisite is not binding on priests of an Oriental rite when they seek these faculties 
from ordinaries of a diverse rite, even though they may not have taken the oath 
before their own superiors. Cf. S. C. Consist., June 20, 1913 (AAS, V, 272). Even 
those who have taken the oath prior to the obtaining of faculties to preach must 
take it as often as they assume the post of Lenten preacher, i.e., of preaching an 
organized course of Lenten sermons. Cf. Vermeersch, ‘Annotationes,**  Periodica, 
V (1913), 210, in a note. As to the officials in episcopal curias, they include the 
vicar general, the official is, die chancellor, the promoter of justice, the defender 
of the bond, the synodal judges and the synodal examiners, the parish priest 
consukors, the auditors, the notaries and the couriers. Cf. our commentary on can. 
363, § 2. • Can. 1406, § 2.
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cumbency was terminated.7 However, if the obligation of making 
the profession arises at one and the same time from various sources 
and the superior before whom it is to be made is the same in rela
tion to all these sources, the obligation is satisfied by one act.8 
When several make the profession of faith and take the oath, it 
suffices that one should read the entire formula while the others 
individually or in unison recite the promissory words and the 
formula of the oath.8

Though the grave obligation imposed in regard to the oath and 
the profession of faith rests primarily on the superior before 
whom it is to be made,10 it binds also those who are required to 
make it or take it. If they neglect to obey, they must be warned, 
and a time set for their compliance with the law and in the inter
val they are deprived of the income of their office. If they fail to 
comply within the time specified, they are subject to punishment 
even to the extent of loss of office.11

Documents attesting to the fulfillment of this obligation in the 
individual cases must be preserved in special files in diocesan 
curias and in the respective Roman congregations.

1407. The personal fulfillment of the obligation. He does not 
satisfy the obligation of making the profession of faith who makes 
it through a proxy or in the presence of a lay person.13

1408. Contrary custom rejected. Any custom contrary to the 
canons of this title is rejected as unreasonable.18

T Cf. Coronata, op. cit., II, no. 969, p. 359; De Meester, op. cit., Ill, no. 1390, 
note 7.

•Cf. Vcrmeersch, “Annotationes,” Periodica, V (1913), 232: S. C. Consist., Oct. 
95, 1910, ad I (AAS, II, 856).

•Cf. S. C. Consist. Oct. 95, 1910, ad IV (AAS, II, 856): De Meester, op. cit., 
Ill, no. 1389; Wernz, op. cit., Ill, nos. 18 f.

10 Cf. Vermeersch-Creusen, Epitome, II, no. 739.
11 Cf. can. 2403; De Meester, op. cit., Ill, no. 1389.
*• Can. 1407. 11 Can. 1408.
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PART V

Benefices and Other Non-Collegi ate 
Ecclesiastical Institutes

Canons 1409—1494

Division. The fifth part of the third book of the Code deals with 
non-collegiate ecclesiastical moral persons. It contains two titles 
of which the first (title XXV; can. 1409-88) deals with benefices, 
and the second (title XXVI; can. 1489-94), with other non-col- 
legiate moral persons.

TITLE XXV

Ecclesiastical Benefices
Canons 1409-1488

Division. This title introduces its subject with five general 
canons (can. 1409-13) and proceeds to lay down its norms through 
six chapters dealing respectively with: the establishment of bene- 
fices (can. 1414-18); various manipulations affecting established 
benefices (can. 1419-30); the conferring of benefices on incum
bents (can. 1431-47); the right of presentation to a benefice (can. 
1448-71); the rights and obligations of the incumbents of bene
fices (can. 1472-83); and the loss and the exchange of benefices 
(can. 1484-88).
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INTRODUCTION

Canons 1409-1413

Division. The first introductory canon of this title (can. 1409) 
provides the definition of a benefice; the second (can. 1410) 
describes the methods in which the endowment of a benefice can 
be allocated to it; the third (can. 1411) sets forth the several 
classifications of benefices; the fourth (can. 1412) enumerates in
stitutes that are not canonical benefices; and the last (can. 1413) 
indicates that the norms set forth in this title affect only non- 
consistorial benefices, unless the contrary is apparent, and applies 
to benefices the rules governing offices as specified in canons 
147“95-

1409. Definition. An ecclesiastical benefice is a perpetual ju
ridical institute set up or established by competent ecclesiastical 
authority, consisting of a sacred office and of the right of receiving 
the income from the endowment attached to the office.1

1 Can. 1409. 1 Cf. Claeys Bouuaert-Simenon, Manuale, III, no. 222.
• Cf. Reilfenstuel, lus canonicum universum (5 vols. in 7, Paris, 1864-70), lib. 

Ill, tit. V, no. 8.
« Cf. Claeys Bouuaert-Simenon, ibid., no. 202; Vermeersch-Creusen, Epitome, 

II, no. 742; Wernz-Vidal, Ius canonicum, II, no. 140.
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Whatever right to give consent in the establishment of parishes 
is conceded by the Church to secular authority in concordats ex
tends only to the civil effects resulting from such establishment.3 
Subordinate authority in the Church is competent in this matter 
when the power is communicated to it by the supreme author
ity.

Objective perpetuity is required as an essential element of a 
benefice, but this requirement is satisfied if the office and the right 
to income are, considered in themselves, established without limi
tation as to time.8 It is not required that the benefice be con
tinuously filled by an incumbent4 or that the latter should be 
irremovable (his irremovability would render the benefice sub-
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jectively as well as objectively perpetual).8 A formal decree of 
establishment is desirable but not always necessary.8

The right to the income of a benefice can be attached only to an 
office that is reserved to clerics,7 and one involving some share of 
ordinary (not delegated) power and some obligation of service 
on the part of the incumbent.8 The office is the principal com
ponent part of the benefice, but the latter is formally constituted 
by the right to the income. The right is a temporal one connected 
with the spiritual office, whereas the income itself is purely 
temporal.®

1410. The constituent funds of the endowment. The endow
ment of a benefice is constituted either by the property owned by 
the juridical person itself; by regular, pledged payments made 
by some family or moral person; by regular, voluntary offerings 
of the faithful which belong to the administrator of the benefice; 
by so-called stole fees as determined by the diocesan schedule or 
legitimate custom; or by choir allotments, exclusive of a third 
part of them if the entire income of the benefice consists of them.10

It is clear that the endowment of a benefice consists not only of 
funds but also of obligations correlative to the incumbent’s 
right.11 Even in voluntary offerings of the people, there may be

•Cf. Wemz-Vidal, ibid., no. 141. note 4; S. C. Consist., declar. Aug. 1, 1919. 
ad II (AAS, XI. 346; Bouscaren, The Canon Law Digest, I, 146 f.). Cf. our com
mentary on can. 216, 454 (§§ 3, 4).

°Cf. our commentary on can. 216; S. C. C., resol. Mar. 5, 1932 (AAS, XXV 
[>9331- 486; Bouscaren, op. cit., I, 153 f.).

7 Cf. Reiffenstuel, ibid., no. 17; De Meester, Compendium, III, no. 1393. note 3.
■ Cf. our commentary on can. 145 (§ 1) and 197 (§ 1).
®Cf. Reiffenstuel, ibid., nos. 10-12.
10 Can. 1410. The original assignment of endowments from diocesan property 

arose in the fifth century and it was called precaria, because each incumbent had 
to pray for a renewal of it; in the sixth century, the assignment is found to have 
become permanent; when the German invaders endowed a church, they called it 
a benefice.

11 Even prior to the Code, the obligations of civil governments were recognized 
as sufficient to constitute the endowment of a benefice. Cf. Pistocchi, De re bene- 
ficiali (Turin, 1928), pp. 20 f.; De Meester, ibid., no. 1397; Claeys Bouuaert- 
Simenon, ibid., no. 205.
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evident the underlying moral obligation recognized by the peo
ple in virtue of which a regular income can be relied upon.12 
Even in pre-Code law it was commonly recognized that stole fees 
might be constituted the endowment of a benefice.18 Those to 
whom the sacraments were administered had an obligation to 
offer these fees.

1411. The classification of benefices. Ecclesiastical benefices 
are called:

10 Consistorial, if they are customarily conferred in consistory; 
others are non-consistorial.1* Not all benefices appointment to 
which is reserved (reservata) to the Holy See are consistorial 
benefices,18 but all are such to which is attached episcopal 
power.18

2° Secular or religious, as they are restricted respectively to 
the secular clergy or the religious clergy; in doubt, however, all 
benefices are presumed secular if they are established outside the 
churches or the houses of religious.

3° Double or residential, simple or non-residential, depending 
on the existence or non-existence of the obligation of residence 
attached to the office of the benefice.

40 Manual, temporary, or removable [on the one hand], or per
petual or irremovable [on the other hand], as they are conferred 
revocably or perpetually.

50 Curata or non curata, as they have or have not annexed the 
care of souls.17

1412. Institutes that are not benefices. Although they bear 
some likeness to benefices, nevertheless the following are not 
juridically considered benefices:

i° Parochial vicariates that are not perpetually established; 
«Cf. Coronata, Institutiones, II, no. 974, p. 361; Pistocchi, ibid., p. 91; De 

Meester, ibid., no. 1394. For the support of priests in the United States, cf. scholion 
at the end of chap. 5 of this Title.

13 Cf. Reilfenstuel, op. cit., lib. Ill, tit. XXXVII, nos. 13-31; S. C. C.. resol. 
July 14. »9>7 (MS, X [1918], 194). 14 Can. 1411, i*.

1» Cf. Blat, Commentarium, III, pars V, no. 306.
>• Cf. Coronata, op. cit., II, no. 975. w Can. 1411,
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2° Lay chaplaincies, namely, those that have not been estab*  
lished by competent ecclesiastical authority;

30 The post of coadjutor with or without the right of succes
sion [perpetuity and canonical establishment as a moral person 
are both lacking];

40 Personal pensions [perpetuity and canonical establishment 
as a moral person are both lacking];

50 A temporary allotment (commenda), i.e., the grant of the 
income of a church or monastery to a given person with the 
proviso that when he ceases to have a claim on it, it shall revert to 
the church or the monastery.18

1413. Limitations of the canons of this title. 1. Unless the 
contrary should be apparent, the canons which follow should be 
understood as dealing only with non-consistorial benefices, and 
of these only with such as are benefices in the strict sense.

2. Canons 147-95 are also applicable to beneficial offices, that 
is, to benefices. ®1

chapter 1
The Constitution or The Establishment of Benefices

Canons 1414-1418

Division. The first canon of this chapter (can. 1414) deals with 
the ecclesiastical authority competent to establish benefices; canon
1415 regulates the allotment of an adequate endowment; canon
1416 provides for the hearing of interested persons prior to the 
establishment of the benefice; canon 1417 guarantees the fulfill
ment of conditions imposed at the time of the establishment of a 
benefice; and canon 1418 requires the execution of a document 
exactly recording the act by which the benefice was established.

1414. The competent ecclesiastical authority. 1. Only the

“Can. 1412.
19 Can. 1413. §§ 1, 2. Cf. our commentary on can. 147-95.
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Apostolic See establishes consistorial benefices.1 In doing this the 
Holy See generally acts through the Sacred Consistorial Congrega
tion and, in regard to mission territory, the Sacred Congregation 
for the Propagation of the Faith.2

2. Besides the Roman Pontiff, ordinaries in their respective 
territories are authorized to establish non-consistorial benefices, 
without prejudice to the provision of canon 394, § 2.8

3. But vicars general cannot establish benefices without a spe
cial mandate.

4. A cardinal may also establish in his titular church or his 
diaconal seat benefices that do not have the care of souls attached 
to them, unless the church belongs to an exempt clerical religious 
institute?

1415. The allotment of adequate endowment. 1. Benefices 
shall not be established unless it is certain that they have a stable 
and an adequate endowment from which an income can be per
petually derived in accordance with the norm of canon 1410.

2. If the endowment consists of cash, the ordinary, after con
sulting the diocesan council of administration required by canon 
1520, must see to it that the money is invested as soon as possible 
in reliable and productive lands or securities.

3. But in the case in which an adequate endowment cannot be 
set up, [the ordinary] is not forbidden to establish parishes or 
quasi-parishes, if he shall prudently foresee that what is needed 
will not be wanting from other sources.®

* Can. 1414, § 1. Prior to the fifth century the Holy See exercised this power 
through vicars and metropolitans; in the eleventh century the exercise of it was 
reserved to the Roman Pontiff. Cf. Wernz-Vidal, op. cit., II, no. 144; Coronata, 
op. cit., II, no. 977. 2 Cf. Wernz-Vidal, ibid., no. 146.

8 Can. 1414, § a. Can. 394, § a, reserves to die Apostolic See die establishment 
of dignities in cathedral chapters; cf. our commentary on can. 394, § a. The power 
to establish non-consistorial benefices seems to be given also to the vicar capitular 
(administrator), since no exception is made in regard to him in the same way as 
it is made in the case of die vicar general in can. 1414, § 3; cf. Wernz-Vidal, ibid., 
no. 147; Coronata, ibid., no. 977, p. 366. Cf. also our commentary on can. 39a, 
393. 1°6- 4<>7. >433- 4 Can. 1414, §§ 3, 4.

8 Can. 1415, 1-3. For the support of priests in the United States, cf. scholion
at die end of chap. 5 of this Tide.
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When there is no reliable source of income, the church should 
be held to be only a subsidiary church or a chaplaincy.6

1416. The hearing of persons interested. Before the establish
ment of a benefice they who are interested parties should be sum
moned and heard.7 It is not certain that this consultation is 
required for the validity of the establishment of the benefice; 8 a 
large number of authors hold that it is not.

1417. Conditions imposed on a benefice. 1. In the very act of 
founding a benefice the founder can, with the consent of the 
ordinary, impose conditions even such as are contrary to the gen
eral law, provided they are worthy and not incompatible with the 
nature of the benefice.

2. Once allowed, the conditions cannot be validly suppressed 
or modified by the local ordinary, unless the consent of the 
founder or, if the right of a patron is involved, the latter’s con
sent is obtained and the modifications are favorable to the 
Church.®

One who does not contribute more than half the endowment is 
only a benefactor, not a founder.10 The founder cannot reserve 
to himself the right of patronage (i.e., of presenting all incum
bents for appointment to the benefice), but he can impose the 
condition that the benefice be conferred the first time upon him
self (if he is a cleric qualified for appointment to it) 11 or upon 
some other cleric chosen by him. He may also reserve the right to 
a pension from the benefice.12 He may further require that the

• This was declared by the Sacred Consistorial Congregation, Aug. 1, 1919 (AAS, 
XI, 346; Bouscaren, op. cit., I, 146 f.). Cf. De Meester, ibid., no. 1399. Cf. our 
commentary on can. 216. T Can. 1416.

■Cf. our commentary on can. 105. Cf. Augustine, op. cit., VI, on can. 1416. 
Here Augustine holds that the consultation is needed for valid action, but he re
verses that position in commenting on can. 1428, § 1.

•Can. 1417, §§ 1, 2. As to modifications based on reduced income, cf. our com
mentary on can. 1517 (§ 2), 1551. 10 Cf. Coronata, op. cit., II, no. 978, p. 368.

u Cf. our commentary on can. 1450, § 2, 2°. Reiifenstuel (op. cit., lib. Ill, tit. 
V, no. 109) held this condition to be simoniacal under pre-Code law; but it was 
such only by reason of positive law, which no longer forbids it.

12 Cf. S. C. C., resol. July 13, 1918 (AAS, XI [1919], 78; Bouscaren, op. cit., I, 
705 f.). Cf. our commentary on can. 1455, 2°.
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benefice be conferred by preference on worthy clerics of a given 
town or diocese.18

1418. The documentary decree establishing the benefice. The 
establishment of benefices shall be executed by a legal instrument 
in which there shall be defined the place in which the benefice is 
established, the endowment, and the rights and burdens of the in
cumbent.14 The execution of this document is required for the 
lawfulness of the action but not for its validity. Indeed, the Sacred 
Congregation of the Council has definitely stated this, distin
guishing between the written document and the formal decree of 
establishment,15 while the Sacred Consistorial Congregation inti
mated that the canonical establishment of a parish can be deter
mined not only from a formal decree of establishment but also 
from existence of the various elements that constitute a parish,
i.e.,  a definite territory, a definite population, a definite pastor, 
and the authority of the bishop maintaining and approving this 
juridical situation.18

The document to be legal should contain the signatures of the 
local ordinary and of the chancellor or some other notary.

CHAPTER II
Juridical Acts Substantially Affecting Benefices 

Already Established

Canons 141g-1430

Division. The juridical acts with which this chapter deals are 
the union of benefices, the transfer of a benefice from one place 
to another, the division of benefices, the assignment of a portion 
of one benefice to another benefice, the modification of the class

» Cf. our commentary on can. 404. Cf. Code Commission, Nov. 26, 192a (AAS, 
XV [1923]. >28; Bouscaren, op. cit., i, 225 f.). 14 Can. 1418.

1® Cf. our commentary on can. 216, 466. Cf. S. C. C., resol. Mar. 5, 1932 (AAS, 
XXV [1938]« 436: Bouscaren, op. cit., 151-54).

i® Cf. S. C. C., lite. Mar. 18, 1881 (Coll. S. C. P. F., no. 1548).
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to which a benefice belongs, and the suppression of benefices. The 
different kinds of union by which a benefice may be affected are 
defined in canon 1419; canon 1420 describes the juridical con
sequences of the respective unifying actions. A definition of the 
other juridical acts involved in this chapter is given in canon 1421. 
Canon 1422 enumerates as reserved to the Holy See certain of 
the juridical acts contemplated by this chapter; canon 1423 in
dicates those acts of union which are within the competence of 
local ordinaries. Canon 1424 places limitations on the local ordi
nary in the exercise of this competence. Canon 1425 specifies the 
effects of the union of a benefice with a religious house. The com
petence of the local ordinary in reference to the transfer of a 
benefice is governed by canon 1426; in reference to division, in 
canon 1427. Canon 1428 sets forth the formalities which local 
ordinaries are required to observe in the execution of the juridical 
acts which this chapter authorizes them to perform, indicating 
that a justifying reason is always needed for the validity of the 
act, and allowing non-suspensive recourse to the Holy See against 
the action of the local ordinary. Canon 1429 regulates the burden
ing of benefices with pensions. Canon 1430 places limitations 
on the competence of ordinaries in changing benefices from one 
type to another.

1419. Kinds of union. The union of benefices is:
10 Extinctive if from the suppression of two or more benefices 

there is established one new benefice, or if one or more are so 
united to another that only the latter remains;

2° Equal [aeque principalis] if the united benefices remain 
as they are, without the subordination of one to the other;

30 Subordinating [minus principalis, i.e., per sublectionem 
vel accessionem] if the benefices remain, but one or more are sub
ordinated as accessory to another.1

1420. The effects of the various kinds of union. 1. In an ex
tinctive union, all the rights and the burdens of the suppressed

1 Can. 1419,
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benefices accrue to the benefice which emerges or remains, and, 
if these rights and burdens conflict with one another, those accrue 
which are the more desirable and the more favorable.

2. In an equal union [in unione aeque principali], every bene
fice retains its nature, its rights, and its burdens; but, in virtue of 
the effected union, the titles of the united benefices must be con
ferred on one and the same cleric.

3. In a subordinating union [in unione minus principali] the 
subordinated benefice is controlled by the principal benefice, so 
that the cleric who obtains the principal benefice by that very fact 
obtains also the subordinated one and is bound to assume the 
burdens of both.2

1421. Definition of various juridical acts governed by this 
chapter. The transfer of a benefice occurs when the site of the 
benefice is moved from one place to another; its division, when 
two or more benefices are made out of one; its dismembering 
[dismembratio], when a portion of its territory or its property is 
taken from it and given to another benefice, to a pious cause, or to 
an ecclesiastical institute; its conversion, when it is changed into 
a benefice of a different kind; its suppression, when it is entirely 
dissolved.8

1422. Acts reserved to the Holy See. Reserved to the Holy Set 
are the extinctive union of benefices, the suppression of bene
fices, that dismembering of them which consists in the appropria
tion of the property of the benefice without the establishment of 
a new benefice, the equal or subordinating union of a religious 
benefice with a secular benefice and vice versa, as well as any 
transfer, division, or dismembering of a religious benefice.4

1423. The competence of the local ordinary in effecting 
unions. 1. Local ordinaries, but not the vicar capitular or, with-

1 Can. 1420. §§ 1-3. *Can.  1421.
* Can. 1422. Moreover, all the acts contemplated in this chapter are reserved 

to the Holy See if a consistorial benefice is involved. But even the Holy See can
not touch whatever in any benefice is established by the divine law. Cf. VVernz- 
Vidal, op. cit., II, no. 154, HI.
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out a special mandate, the vicar general, are authorized, for rea
sons deriving from the need of the Church or from great and 
obvious resulting benefit [to the Church], to effect equal or 
subordinating unions of all parochial churches either with one 
another or with a benefice to which the care of souls is not at
tached, with the proviso that in the latter case, if the union is a 
subordinating one, the subordinate benefice shall be the one to 
which the care of souls is not attached.

2. But they are not authorized to unite a parish with the en
dowment of a chapter [mensa capitularis] or of the bishopric 
[mensa episcopalis], with monasteries, with the churches of reli
gious or with any other moral person, or with dignities or bene
fices of a cathedral or a collegiate church; but they can so unite 
it with a cathedral or a collegiate church located in the territory 
of the parish that the income of the parish shall accrue to the 
advantage of the church itself, provided that a suitable share of 
it is allocated to the pastor or the vicar.

3. A union of benefices cannot be effected by local ordinaries 
otherwise than as a perpetual one.8

8 Can. 1423, §§ 1-3. It suffices that a canonical reason exist to render the unifica
tion a valid one even though its existence be unknown. Cf. our commentary on 
can. 1428, § 2; cf. Coronata, op, cit., II, no. 980, p. 372; Wernz-Vidal, op. cit., 
II, no. 172, I; Reiffenstuel, op. cit., lib. Ill, tit. Xll, nos. 67 f. As to what share 
constitutes a suitable means of sustenance, cf. our commentary on can. 476, 
§>.

1424. Limitations on the ordinary’s power of unification. 
Ordinaries are never allowed to unite any benefices, whether or 
not the care of souls is attached to them, if the action results in an 
injury to those who actually hold them as long as the latter re
main opposed to it; or, without the consent of the patron, a bene
fice whose incumbent may be freely appointed with one whose 
incumbent the patron has a right to present; or benefices of one 
diocese with benefices of another diocese, even though both dio
ceses are equally [aeque principaliter] united under the adminis
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tration of one bishop; or exempt benefices or those reserved to 
the Holy See with any other benefices whatever?

1425. Unions with religious houses. 1. If a parish is united by 
the Apostolic See to a religious house only as to temporalities [ad 
temporalia tantum], the religious house shares only in the income 
of the parish, and the religious superior must present to the local 
ordinary a priest of the secular clergy for installation in it, assign
ing to the latter a suitable portion of the income.

2. But if [united] with full right [pleno jure], the parish be
comes a religious parish and the superior can designate a priest 
of his institute for the exercise of the care of souls, but it belongs 
to the local ordinary to approve and install him, and the appointee 
is subject to the local ordinary’s jurisdiction, correction, and 
visitation in all matters which pertain to the care of souls in ac
cordance with the norm of canon 631 .T

When the parochial benefice remains secular, as it does when 
the union affects only its temporalities, the incumbent presented 
by the religious superior enjoys the same stability as that possessed 
by other incumbents in secular benefices. When the parochial 
benefice is made a religious one, the religious superior presents 
the vicar to the local ordinary and the latter installs him.® The

"Can. 1424. Unions not forbidden in this canon, in can. 1422, or in can. 1423, 
§ 2, seem not withdrawn from die power of the local ordinary. Cf. Coronata, op. 
cit., II, no. 980, p. 372; Reitfenstuel, op. cit., lib. Ill, tit. XII, no. 54.

T Can. 1425, §§ 1, 2. Cf. our commentary on can. 130, 131, 631 (§§ 1, 2), 1381, 
1492. The Council of Trent reserved to the Holy See all unions of parishes with 
moral persons (sess. XX11I, de ref., c. 18; Schroeder, Council of Trent, pp. 175-79; 
sess. XXIV, de ref., c. 13; Schroeder, op. cit., pp. 203 f.); as does can. 1423, §2. 
Authors give a special name to diis kind of union, calling it incorporation. But 
this term is misleading since it implies an absorption or an extinctive union, 
whereas the union is really a kind of subordinating union [unio minus principalis]. 
Cf. II Plen. Council of Baltimore, Acta, nos. 203, 407, 408, 412; III Plen. Council 
of Baltimore, Acta. no. 86 (asking for an extension of die constitution of Leo 
Xlll Romanos Pontifices to the United States, an extension which the Sacred 
Congregation granted; cf. Acta, p. cv). The latter Council (Acta, no. 20) requires 
the consultation of the board of consultors for a union as contemplated in can. 
1425. * Cf. our commentary on can. 456, 459 (§ 2), 471 (§ 2).
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vicar can be removed at will either by the local ordinary or by 
the religious superior, provided notification is sent by one to the 
other.® The contributions of the parishioners are presumed made 
to the parish rather than to the vicar or to the religious house;10 
concerning the administration of these funds the local ordinary 
has a right to information,11 and his consent is needed for their 
investment.12 This right belongs to the major superior of a reli
gious institute with regard to contributions which are meant, 
not for the parish, but for the religious house; the same is true 
of contributions made to the church used by the parish if it was 
not built by the offerings of the parishioners but was supplied 
by the religious institute 18 and, if the institute is exempt, of 
foundations established in such a church.14

1426. The transfer of the site of a benefice. For the canonical 
reasons noted in canon 1423, § 1, ordinaries are also authorized to 
transfer the site of a secular parochial benefice from one place to 
another. But only when the church in which other benefices have 
been founded has collapsed and is beyond repair can they transfer 
such benefices to the mother church or to other churches of the 
same or neighboring places, assigning to them altars or chapels 
bearing the same title. But then there is also transferred the right 
to all the income as well as all the burdens formerly attached to 
the [collapsed] church.18

The benefice is not extinguished when it is transferred to an
other church. In regard to transfer, a parish united to a religious 
house only as to temporalities remains a secular parish. To trans-

• Cf. our commentary on can. 454 (§ 5), 471 (§ 3).
10 Cf. our commentary on can. 630 (§ 3), 1536 (§ 1).
11 Cf. our commentary on can. 535 (§ 3, a),  631 (§ 3). Cf. Ill Plen. Council of 

Baltimore. Acta, no. 90.
*

The Code Commission affirmed the existence of the local ordinary’s right to de
mand an accounting of these funds; July 25, 1926, IV (AAS, XVIII, 393; Bous
caren, op. cit., I, 699). 12 Cf. our commentary on can. 533, § 1,4*.

22 Cf. our commentary on can. 630, § 4. 14 Cf. our commentary on can. 1550.
i®Can. 1426. Cf. our commentary on can. 1187, 2292. Cf. Cone. 'Indent., sess.

XXI, de ref., c.7; Schroeder, op. cit., p. 140.
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fer a benefice fully united to a religious house, the permission 
of the Holy See is needed.1*

1427. The division of parishes. 1. For a justifying canonical 
reason ordinaries are also authorized to divide any parishes what
ever, even though their incumbents are opposed to it and without 
the consent of the people, thus establishing a perpetual vicar
iate or a new parish, and they can in a similar way take away ter
ritory from them.17

The ordinary is authorized, therefore, to take away a portion of 
the territory or of the people of one parish and assign it to another, 
even though accessorily this increases the revenue of the latter 
and decreases the revenue of the former.18

Action without the consent of the people or in opposition to 
the wishes of the incumbent presupposes that the respective in
terested parties were given a hearing in accordance with the 
prerequisite demanded in canon 1428, § 1, a prerequisite held 
by some to affect the validity of the action.1®

When for a serious reason the local ordinary withdraws a reli
gious house or a pious institute from the jurisdiction of the pastor 
and entrusts it to the chaplain, he performs an act analogous to 
dismemberment.20

The power to divide and dismember parishes extends, accord-
18 Cf. Blat, op. cit., Ill, pars V, no. 325. Cf. can. 1422 as to religious benefices in 

general. *’ Can. 1427, § 1.
18 This accessor)*  diversion of revenue is not dismemberment in the strict sense; 

nor is even the diversion of property accessory to the dismembered territory or 
of a proportionate share of the common property of the parish; dismemberment 
in the strict sense, as forbidden by can. 1422, is that by which the property of one 
benefice is transferred to another without a corresponding transfer of territory 
or of people; this cannot be done even though the sum involved is less than 30.000 
francs, because the intention of the donors is presumed not to extend to such a 
diversion; only the Holy See can judge whether that presumption continues or 
not. Cf. S. C. C., resol. Jan. 14, 1922 (AAS, XIV, 229; Bouscaren, op. cit., I. 699 f.). 
But specially earmarked foundations cannot be transferred to another parish in 
any case. 10 Cf. our commentary on can. 105, 1416.

ao Cf. our commentary on can. 464, § 2. Cf. Wernz-Vidal, op. cit., II, no. 16g; 
Coronata, op. cit., II, no. 983, p. 377.
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ing to the common view, to parishes fully united to a religious 
house,21 but not to other religious benefices, as canon 1422 defi
nitely signifies.

21 Cf. Pistocchi, De re beneficiali, p. 112; Vermeersch-Creusen, op. cit., II, no. 
757; Blat, op. cit., Ill, no. 326; Coronata, op. cit., II, no. 983, p. 379.

22 Cf. Coronata, loc. cit. 28 Cf. Reiffenstuel, op. cit., lib. I, tit. XXVIII, 29.
24 Cf. our commentary on can. 466. Cf. Vermcersch, “De Canone 1427 et de

vicariis perpetuis.” Periodica, XIV (1925), (12) f.
28 Can. 1427, § 2. Other canonical reasons seem not excluded in the case of non- 

parochial benefices, if their dismemberment or division is not withdrawn from 
the local ordinary by can. 1422.

2flClaeys Bouuaert-Simenon (op. cit., Ill, no. 220) refer to a rule of Leo XIII 
who set three thousand souls as the maximum number to be assigned a parish. 
Cf. De Meester, op. cit., Ill, no. 1410. Cf. our commentary on can. 476, § 1.

27 Can. 1427, § 3. Cf. our commentary on can. 1500.
660

A perpetual vicariate differs from a parish principally in this 
that the scope of the office of the incumbent is left largely to the 
determination of the local ordinary, whereas that of a pastor is 
well defined in the general law.22 * But the incumbent has a bene
fice,28 enjoys exclusively the care of souls attached to it, and is 
burdened with the obligation of saying the Mass for the people 
(pro populo) on the specified days.24

2. A canonical reason justifying the division or the dismem
bering of a parish is solely one of these: great difficulty in reach
ing the parish church or so great a population that the spiritual 
welfare of the parishioners cannot be served in accordance with 
the norm of canon 476, § 1,   i.e., by the appointment of one or 
more assistants.20

25*

3. In dividing a parish, the ordinary must assign an adequate 
income to the newly erected perpetual vicariate or parish, ob
serving the provisions of canon 1500; unless this income can be 
found elsewhere, it must be taken from the income derived in any 
way by the mother church, provided that a sufficient income is 
left to the mother church.  In virtue of canon 1500 a proportion
ate division of the common property of the parish is authorized 
in a division or a dismemberment of it; this in addition to the 
property or revenue that is accessory to the specific territory dis-
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membered. But the capital of earmarked endowments set up for 
the mother parish cannot be diverted to the new parish, and this 
is equally true of the income derived from them.

4. If the perpetual vicariate or the new parish obtains its sup
port from the income of the church from which it is divided, it 
must honor the mother church in the manner and within the 
limits set by the ordinary, but the latter cannot reserve to the 
mother church the right to a baptismal font.

5. When a parish which rightfully belongs to a religious in
stitute is divided, the perpetual vicariate or the parish newly estab
lished is not a religious parish; similarly, if a parish which is 
divided was one the incumbent of which was subject to presenta
tion, this limitation does not affect the new parish.98

1428. Formalities, canonical reason and recourse. 1. Local or
dinaries shall not effect unions, transfers, divisions, or dismem
berings of benefices except by an authentic written document 
and after granting a hearing to the cathedral chapter [board of 
diocesan consultors] and those, if there are any, who are inter
ested in the action, especially the incumbents.

2. A union, transfer, division, or dismembering made without 
a canonical reason is invalid.

3. Only non-suspensive recourse to the Holy See is allowed 
against the decree of the ordinary uniting, transferring, dividing, 
or dismembering benefices.98

The execution of a written document does not seem required 
for the validity of the action.80 The consent of the incumbents is 
needed if they will suffer loss from a union of benefices.81 Out
side this case it cannot be insisted that the hearing required in 
canon 1428, § 1, affects the validity of the act, though its omis
sion might afford ground for its rescission on recourse.89

«• Can. 1497. §§ 4. 5. 38 Can. 1428, §§ 1-3.
■0 Cf. our commentary on can. 11, 15, 159, 1418. Cf. Wernz-Vidal, op. cit., 

JI, no. 167: Coronata, op. cit., II, 979, p. 370.
si Cf. our commentary on can. 1424.
33 Cf. our commentary on can. 105, 1416. Cf. Vermeersch-Creusen, Epitome, 

661



can. 1429 THE SACRED CANONS

1429. The imposition of pensions on benefices. 1. Local ordi
naries cannot impose on any benefices whatever perpetual pen
sions or temporary pensions created for the life of the person 
receiving the pension, but they are authorized, for a justifying 
reason to be expressed in the act of appointment, to impose on 
them at the time of the appointment of an incumbent temporary 
pensions created for the life of the incumbent, provided that an 
adequate sum is reserved to the latter.

2. But, except for the benefit of the retiring pastor or vicar 
of a parish, they cannot impose pensions on parochial benefices, 
and in any event the pensions shall not be in excess of a third of 
the parish income remaining after the deduction of expenses and 
extraordinary income.

3. Pensions imposed on benefices by the Roman Pontiff or by 
others who make appointments come to an end with the death of 
the pensioner, and the latter is not allowed to convey his right to 
others unless that right was expressly granted him.38

II, no. 758; Wernz-Vidal, op. cit., II, no. 167; Coronata, op. cit., II, no. 979, p. 370.
The III Plenary Council of Baltimore (Acta, no. 20) also requires the consulta

tion of the Board of Diocesan Consultors and of the incumbent of the parish 
suffering the division.

88 Can. 1429, §§ 1-3. Even a pension that burdens not the incumbent but the 
benefice and that lasts for the life of the pensioner is only relatively perpetual; 
as such it cannot be regarded as a benefice. Cf. Coronata, op. cit., II. no. 973, 
P- 359-

84 Cf. Code Commission, May 20, 1923, IX (AAS, XVI [1924], 116; Bouscaren, 
op. cit., I, 702). Cf. also S. C. C., resol. Nov. 11, 1922 (AAS, XV [1923]. 454-56; 
Bouscaren, op. cit., I, 838); cf. our commentary on can. i486; cf. can. 2148, 2150, 
«154 (§ (§*)•

The rigorous restriction of § 1 does not apply to § 2 of canon 
1429, since the Code Commission has replied that the local ordi
nary can accept the resignation of a pastor with a reservation of 
a pension for the life of the pensioner (not merely for the life of 
the incumbent of the benefice) as a charge on the benefice, pro
vided that it does not exceed the percentage as stated in canon 
1429, § 2.34 On the contrary, in the case of parochial benefices, 
the pension can be imposed only for the life of the retiring pastor * 84
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or vicar, not for the life of the incumbent of the benefice, if the 
latter should outlive the former.83 A retiring assistant (vicarius 
cooperator) can be given a pension under canon 1429, § 2.”

1430. The conversion of benefices. 1. Benefices to which is 
attached the care of souls [curata] cannot be changed by ordinaries 
into benefices free from the care of souls [non-curata], or religious 
benefices into secular benefices, or secular benefices into religious 
benefices.

2. On the other hand, simple benefices can be changed by ordi
naries into benefices burdened with the care of souls, provided 
this is not prevented by conditions expressed by the founder of 
the benefice.87 The conversion permitted in canon 1430, § 2, does 
not speak of a justifying reason; perhaps there is a presumption of 
law that such a reason always exists.88

CHAPTER HI
The Conferment of Benefices

Canons 1431-1447

Division. The first canon of this chapter (can. 1431) affirms the 
universal power of the Roman Pontiff, and canon 1432 defines the 
limits within which, in the absence of reservation, subordinate 
ecclesiastical authorities can confer benefices. Canons 1433-35 
deal with benefices reserved to the Holy See. The subsequent 
canons of this chapter treat of the appointee. Canon 1436 insists

aa Cf. Coronata, op. cit., II, no. 965, p. 381.
aa Cf. Vermeersch-Creusen, op. cit., II, no. 759; De Mecster, op. cit., Ill, no. 1411, 

note 1; Coronata, op. cit., II, no. 985, p. 381. As to the cessation of pensions, cf. 
our commentary on can. >35, 2303, 2305. Cf. also can. 2334, 2336, 2343 (§ 2, 3*),  
«345- (§ »)• aT Can. 1430.

3“ Cf. Coronata, ibid., no. 984, p. 380. Can. 1428, § 2, does not include conversion 
among the acts for which a justifying reason is demanded under penalty of the 
invalidity of the act. The requirements of the law which must be fulfilled in the 
establishment of a benefice should serve as a guide in making the conversion per
mitted here.
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on the necessity of the latter’s acceptance of the appointment; 
canon 1437 prohibits the conferring of a benefice on oneself, 
canon 1438 specifies the term for which the appointment shall be 
made; canon 1439 forbids the appointment of a cleric to incom
patible benefices; canon 1440 requires that the entire benefice 
shall be conferred on the appointee; canon 1441 denounces as 
simoniacal commissions charged as an assessment on the benefice 
at the time of its being conferred; canon 1442 specifies which 
benefices are to be conferred respectively on secular clerics and 
which on religious clerics; canons 1443-45 regulate the method 
by which the appointee is authorized to take possession of his 
benefice, canon 1445 permitting this to be done by proxy; canon 
1446 provides for the acquiring of a benefice through prescrip
tion; and canon 1447 deals with the procedure required in chal
lenging the right of an incumbent to his benefice.

1431. The universal right of the Roman Pontiff. The Roman 
Pontiff possesses the right of conferring benefices throughout the 
universal Church and of reserving their conferment to himself.1

The Church has exclusive competence in making appointments 
to benefices, since benefices, even as to their endowments, pertain 
to its spiritual work. The right of the Roman Pontiff derives from 
his primacy, and this prerogative is his under the divine law it
self. His right to make these appointments he enjoys concurrently 
with any right possessed by subordinate authorities, it is supreme, 
immediate, and direct.2

1432. The right of subordinate authorities. For the conferring 
of vacant benefices, a cardinal in his titular church or his diaconal 
seat and the local ordinary in his territory have a fundamental 
right recognized by the law [intentio in iure fundata],  i.e.,9

xCan. 1431.
2 Cf. Wernz-Vidal, op. cit., II, nos. 225 f. This chapter refers principally to ap

pointments made without the exercise of a concomitant right by any other person, 
i.e., without presentation, nomination, or election.

* Can. 1432, § 1. Can. 455, § 1, rejects as unreasonable any custom depriving die 
local ordinary of the right of instituting pastors, except in parishes reserved to the 
Holy See.
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a right which can be asserted in the absence of proof that it has 
been legally limited; and if proof is offered of a right of election 
or presentation, the radical right extends to the confirmation of 
the election or the acceptance of the incumbent presented.4 * *

4 Cf. Blat, op. cit., Ill, pars V, no. 333; Coronata, op. cit., II, no. 990, p. 387.
8 Can. 1435, § 2.
• Cf. our commentar)' on can. 455, § 2, 3*. Any priest appointed to govern the 

diocese is given the same authority after the see has been vacant for a year.
’ Cf. our commentary on can. 148, 455 (§ 2, 1*, 2°). As to specific restrictions, 

cf. our commentary on can. 373, 385, 406, 424, 446.
* Cf. Coronata, op. cit., 11, no. 990, p. 388; Rciffenstuel, op. cit., lib. HI, tit. V, 

no. 189.
•Can. 1432, § 3. Cf. our commentary on can. 155, 158, 458. The period of six 

months should be computed from the date on which the right of free appoint* 
nient devolved upon the ordinary in the case of the failure of a patron or of an 
electoral body to act. Cf. our commentary on can. 178, 1457, 1465; Blat, op. cit., 
Ill, pars V, no. 333; Coronata, op. cit., II, no. 989, p. 384.

665

2. Without a special mandate, a vicar general cannot confer 
benefices; nor can a vicar capitular [administrator] confer vacant 
parishes, except in accordance with the norm of canon 455, § 2,30, 
or any other perpetual benefices the appointment to which lies 
solely with the authority making the appointment [libera col
latio].^ The vicar capitular is authorized under canon 455, § 2,30, 
to fill vacant parishes only after the diocese has been vacant for 
a year; this, of course, is not the same as requiring that he shall 
have held his office for a year? The vicar capitular is not restricted 
in lending his cooperation, e.g., by the confirmation of an elec
tion, in the appointment of an incumbent when the initiative 
has been lawfully taken by others.  Moreover, since it seems that 
the restriction affects perpetual benefices, it does not apply to 
appointments to parishes of removable tenure.

7

8
3. If the ordinary has not conferred the benefice within six 

months from the time he has received information of its vacancy, 
the conferring of it devolves upon the Apostolic See, without prej
udice to canon 458,® which permits, in the filling of a parish, a de
lay beyond the period specified, if the prudent judgment of the 
ordinary deems it advisable. Moreover, if the failure to make the
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appointment within the prescribed time was owing not to negli
gence but to an absolute want of subjects, devolution does not 
occur.10

1433« The appointment of coadjutors. Coadjutors in benefices, 
with or without the right of succession, can be appointed only by 
the Apostolic See, without prejudice to the provisions of canons 
475, 47 6,11 which set forth the norms for the appointment by 
subordinate authorities of a vicar adjutor (can. 475) and of an 
assistant (vicarius cooperator; can. 476).

1434. The invalidity of appointment to reserved benefices. 
Benefices reserved to the Apostolic See are invalidly conferred by 
subordinate authorities.  But peaceful possession even of such a 
benefice for three years gives the incumbent title by prescription, 
if he was in good faith.

12

18
1435. The benefices reserved to the Holy See. 1. Besides all 

consistorial benefices and all dignities in cathedral and collegiate 
churches in accordance with the norm of canon 396, § 1, there are 
reserved to the Apostolic See, even though this itself should be 
vacant, the following, but only the following:

10 All benefices, even those to which the care of souls is at
tached, which become vacant by the death, promotion, resigna
tion, or transfer of those who, at the time the benefice became 
vacant, were cardinals, legates of the Roman Pontiff, major officials 
of the Sacred Congregations, tribunals, and offices of the Roman 
Curia, and even honorary members of the household of the 
Roman Pontiff.14

10 Cf. Code Commission, Nov. 24, 1920 (AAS, XII, 577; Bouscaren, op. cit., I, 
702). The only vestige of the devolution to the metropolitan that remains in the 
Code is that of instituting an appointee lawfully presented, when a suffragan 
has negligently failed to do so. Cf. our commentary on can. 274, 1;  Reiffenstuel, 
op. cit., lib. I, tit. X, no. 22; lib. Ill, tit. V, no. 157 f.

*

11 Can. 1433. Cf- our commentary on can. 429 (§ 1), 455 (§2, >•), 455 (§3),
472-76. u Can. 1433. 13 Cf. our commentary on can. 1446.

14 Can. 1435, § 1, 1*.  Prior to the Code, die benefices of domestic prelates and 
papal chamberlains who enjoyed this tide only as an honorary one were not 
affected by this reservation. Cf. Pistocchi, De re beneficiali, pp. 185 f.
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2° Benefices established outside the Roman Curia if they be
come vacant through the death of the incumbent in Rome.1’

30 Benefices which, because of simony, were invalidly con
ferred.

40 Finally, benefices touched in one of the following ways by 
the Roman Pontiff personally or through his delegate: if he has 
declared invalid the election of an appointee to a benefice or if 
he has forbidden the electors to proceed to an election; if he has 
accepted a resignation; if he has promoted the incumbent, trans
ferred him, or deprived him of his benefice; if he has given the 
benefice in commendam,1* i.e., diverted its income to someone 
other than the incumbent.

In 1942 the Apostolic datary issued an instruction regarding 
petitions sent to it for the conferring of non-consistorial reserved 
benefices and of benefices appointment to which has devolved on 
the Holy See.1*

2. But unless it is expressly stated, manual benefices [inclusive 
of parishes of removable tenure] are never reserved or benefices 
to which laymen enjoy some share in the right of presentation 
[iur patronatus laicale vel mixtum].

In the United States the Apostolic Delegate probably retains the faculty to 
confer these benefices. Cf. Bouscaren, op. cit., I, 176 (no. 3). Cf. our commentary 
on can. 455, § 1.

18 Can. 1435, «*•  Priimmer (op. cit., 9.430) exempts from the reservation the 
case in which the incumbent was in Rome at the time of his death for some 
reason not connected with ecclesiastical affairs.

18 Can. 1435. 3*,  4*.
17 Dat. A post., instr. Jan. i, 194a—AAS, XXXIV (194s) 113: cf. Bouscaren, op. 

cit., II, 135-137. The instruction stated that the petition is to be sent to His Emi
nence, the Cardinal Datarius, that it is to be written in Latin and signed by the 
ordinary; it required an exact description of the nature of the benefice; a statement 
as to the date it became vacant, the manner in which it became vacant, its annual 
income, and the nature of the income; a full account of the life and antecedents 
of the candidates, a complete list of whom must accompany the petition or at least 
a list of three, if less than that number have applied for the appointment; an ex
pression of preference on the part of the ordinary; a notice of any benefice al
ready possessed by the candidates and of their previous membership in a religious 
institute.
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3. As to the conferring of benefices established in Rome, there 
shall be observed the special existing laws.18

1436. The need of acceptance. An ecclesiastical benefice can
not be validly conferred on a cleric who does not wish it and who 
does not expressly accept the appointment.18 But the ordinary 
cannot revoke the appointment. He can, however, specify a time 
limit within which revocation will take place if the appointee 
does not signify his acceptance.20

1437. The prohibition of conferment on oneself. No one can 
confer a benefice on himself.21

1438. The term for which secular benefices are to be conferred. 
All secular benefices shall be conferred for the life of the incum
bent, unless contrary procedure is justified by the articles found
ing the benefice, by immemorial custom, or by a special indult.22 
Canon 454, § 3, permits the ordinary to establish a parish as one 
of removable tenure, after hearing his board of consultors. But 
this does not mean that he can change a parish of irremovable 
tenure into one of removable tenure. Moreover, canon 454, § 3, 
indicates that in the establishment of parishes they should nor
mally be made parishes of irremovable tenure.23 Even the incum-

18 Can. 1435, §§ 2, 3.
18 Can. 1436. Cf. c. 17, de praebendis et dignitatibus, III. 4, in VI*.
80 Cf. Blat, op. cit., Ill, pairs V, no. 337; Wernz-Vidal, op. cit., II, no. 234.
11 Can. 1437. 82 Can. 1438.
M Cf. our commentary on can. 454, § 3. Cf. S. C. Consist., dcdar. Aug. 1, 1919*  

ad 2 (AAS, XI, 346; Bouscaren, op. cit., I, 146).
The III Plenary Council of Baltimore, after expressing its wish that the require*  

ments of die general law in regard to the establishment of parishes might be as 
nearly as possible observed in die United States, commanded that the bishops, 
widi the advice of the board of consultors, should select certain missions which 
seemed best suited to be given a rank analogous to that of parishes and to be en
trusted to incumbents of irremovable tenure; such would be missions already 
possessed of an adequate church, a school for boys and girls, a rectory, and an in
come sufficient for the support of die entire plant. This action was to be taken 
within three years of the Council and the percentage of missions to be thus se
lected was to be ten percent of the total, a proportion that was not to be exceeded 
for twenty years (cf. Acta, nos. 33, 35). The percentage stated is outmoded, since 
die preference of the general law is indicated in behalf of parishes of irremovable 
tenure.
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bents of parishes of removable tenure are not removable at will.24
1439. Incompatible benefices. 1. No cleric is allowed to accept 

and retain as his own [in titulum] or as entitled to the income of 
the benefice perpetually diverted from it [in commendam per
petuam] a plurality of incompatible benefices, in accordance with 
the norm of canon 156.

2. Two benefices are incompatible not only when one and the 
same incumbent is of himself unequal to the fulfillment of all the 
burdens attached to them, but also when either one of them is 
sufficient for his adequate support.28

The acceptance of the benefice which is incompatible with one 
already held is not invalid but it operates to vacate the latter.28

1440. Entirety of conferment. Ecclesiastical benefices shall be 
conferred without diminution, without prejudice to the provi
sions of canon 1429, §§ 1,2,2T which permit the imposition of pen
sions under specified restrictions. This restriction is violated if 
dismemberment in the strict sense occurs when the benefice is 
conferred, i.e., if a portion of the property or the income of the 
benefice is diverted without a corresponding decrease in the 
burdens attached to the benefice. It is also violated if a new per
sonal obligation is imposed on the incumbent as a condition for 
the conferring of the benefice, e.g., the saying of a certain num
ber of Masses.28 Even if the bishop desires to impose, in the con
ferring of a benefice already taxed for the seminary, an additional 
tax in favor of the seminary, he must have recourse in each in
stance to the competent Sacred Congregations.20

84 Cf. can. «157-61. Vicars in religious parishes are removable at will. Cf. our 
commentary on can. 454 (§5), 471.

28 Can. 1439. §§ i.a. Cf. our commentary on can. 156.
•• Cf. our commentary on can. 188, 3°. 1T Can. 1440.
28 Cf. Coronata, op. cit., II. no. 994, p. 390; Wernz-Vidal, op. cit., II. no. «18.1, b; 

Vermeersch-Creusen, op. cit., II, no. 771. Independently of the conferring of the 
benefice, the local ordinary can increase the personal obligations of the incumbent 
in virtue of can. 198. Cf. our commentary on can. 128.

so Code Commission. Oct. 16, 1919, no. 16 (AAS, XI, 479; Bouscaren, op. cit., 
I. 657)-
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1441. Simoniacal conferment. As simoniacal must be con
demned deductions from the income, as well as remunerations 
and payments exacted of a cleric at the time of his appointment 
in favor of the person appointing him, the person presenting 
him, or others.80

1442. Appointees. Secular benefices shall be conferred only on 
members of the secular clergy; religious benefices, on members 
of the religious institutes to which the benefices belong.81 An act 
violating the restriction of this norm is invalid.82 A secularized 
religious remains under certain restrictions with regard to secular 
benefices.88 But secular benefices can be conferred on the secular 
clergy belonging to another diocese, provided there is no particu
lar law preventing this.84

1443-1445. Installation. 1. No one shall, on his own author
ity, take possession of a benefice conferred on him, or without 
making the profession of faith, in the case of benefices for which 
the profession of faith is prescribed.88 The invalidity of the act 
of taking possession of a benefice on one’s own authority is ap
parent from the penal disqualification provided in canon 2394, 
i°. Failure to heed the warning to make the profession of faith 
can be punished with the deprivation of the benefice; prior to 
the making of the profession of faith, the incumbent is not en
titled to the income.88 The oath against Modernism must also be 
taken by appointees to benefices before they take possession of 
them.87

2. In the case of non-consistorial benefices, the granting 
of possession or corporal installation belongs to the local or

so Can. 1441. A tax in accordance with can. 1507, if approved by die Holy See 
as required by that canon, would not violate can. 1441. Cf. our commentary on 
can. 1507. 81 Can. 1443.

ss Cf. Coronata, op. cit., no. 995; Blat, op. cit., Ill, no. 343.
as cf. our commentary on can. 64s, § 1, i*.  It is not certain that the conferment 

of such a benefice on a secularized religious is invalid. Cf. Wernz-Vidal, op. cit., 
II, no. 303, note 80. •< Cf. our commentary on can. 114.

•a Can. 1443. § 1. •• Cf. can. >403. *T Cf. our commentary on can. 1406.
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dinary, who is authorized to delegate another cleric to perform 
it.88

1444. 1. The granting of the possession of a benefice shall be 
executed in accordance with the method prescribed by particular 
law or accepted by legitimate custom, unless the ordinary, for a 
justifying reason, shall have expressly and in writing dispensed 
from the observance of that method or that rite; and in this 
case this dispensation takes the place of the act of taking posses
sion.8®

Some form of corporal installation, or an express dispensation 
from it, seems definitely required by canon 1444, even >n relation 
to non-consistorial benefices. The mere appointment (called 
provisio)40 is not corporal installation (missio in possessionem). 
Even a distinct act or word signifying the placing of the incum
bent in possession does not suffice, if it occurs at a place outside the 
confines of the benefice.41 It may be that in a given case such an 
act could be construed to be an implicit dispensation, and suf
ficient as such, since even an implicit dispensation is an express 
one. However, at least for lawfulness the dispensation should be 
set down in writing.

2. The local ordinary shall specify the time within which pos
session of the benefice must be taken; unless a justifying excuse 
shall have prevented it, he shall, at the expiration of that period, 
declare the benefice vacant in accordance with the norm of canon 
188, 2°.42

88 Can. 1443. § 9. When the Holy See confers non-consistorial benefices, it may 
delegate a definite person to perform the act of installation; if it docs not do so, 
can. 1443. § 9, governs the act. Cf. Coronata, op. cit., II, no. 996, p. 39a, note 1; 
Wernz-Vidal, op. cit., II, no. 316.

80 Can. 1444. § 1. The general law lays down special rules for the taking of pos*  
session of consistorial benefices. Cf. our commentary on can. 993 (§ a), 315 (§ 1), 
392 (§ 1). 334 3)1 c^- also our commentary on can. 176 (§ 9), 91g.

40 Cf. our commentary on can. 147.
41 Cf. Coronata, op. cit., II, no. 996, p. 391; Reiffenstuel. op. cit., lib. Ill, tit. 

VII, no. 48.
49 Can. 1444. § «• Cf. our commentary on can. 188, a*.  In the case of a contested 
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1445. Possession of a benefice can also be taken through a 
proxy to whom a special commission for this act has been given. ® 
The proxy of the incumbent may be a layman,  but not the 
delegate of the local ordinary assigned to grant corporal posses
sion.  

4
44

45*
1446. Possession by prescription. If a cleric who possesses a 

benefice shall prove that he was in good faith in the peaceful pos
session of that benefice for an entire period of three years, even 
though with an invalid title, provided no simony was involved, he 
obtains the benefice through legitimate prescription.40 Some sort 
of title is needed  to permit the operation of this canon. The 
effect of the canon seems to be to confer a right, not merely a de
fense.

47

48
1447. Requisites in a juridical challenge to the possessor. He 

who demands a benefice peacefully possessed by another because 
of his contention that there is certain ground for holding it to be 
vacant, must file a written petition containing the name of the 
possessor, the time during which the latter has been in possession, 
and the particular reason from which it is clear that no right to 
that benefice belongs to the possessor. But the benefice cannot 
be conferred on him who demands it until the case has been tried 
and settled in accordance with the law as to the title or as to the 
right of ownership [m petitorio seu in causa proprietatis].49

appointment, corporal installation cannot take place till the case, even on appeal,
is decided. Cf. Wernz-Vidal, op. cit., II, no. 316. 48 Can. 1445.

« Cf. Wernz-Vidal, loc. cit.; Coronata, loc. cit.; contra Blat, op. cit., HI, pars 
V, no. 346. 48 Cf. Coronata, loc. cit. 40 Can. 1446.

47 Cf. our commentary on can. 150g, 6*; Wernz-Vidal, ibid., no. 317, IV.
48 Cf. Wernz-Vidal, loc. cit.; but cf. also Reiffenstuel, op. cit., lib. Ill, tit. V, no. 

349*
48 Can. 1447; cf. can. 1668, §1. Simony always makes the conferment of a 

benefice invalid; cf. can. 1446, 1465 (§ 2). As to other causes of invalidity in the 
conferment of a benefice, cf. our commentary on can. 153 (§ 3), 154, 156 (§ 3), 
165, 166, 167 (§ 2), 169, 172 (§ 2).
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CHAPTER IV 
The Right of Patronage

Canons 1448-1471

Division. The first canon of this chapter (can. 1448) provides 
a definition of the right of patronage, and the next canon (can. 
1449) enumerates the various classifications of this right. The fol
lowing canon (can. 1450) rules out the future concession of this 
right, and it describes the concessions which local ordinaries may 
in the future grant to benefactors; canon 1451 insists that local 
ordinaries shall attempt to obtain die consent of patrons to sub
stitute spiritual favors in lieu of their right. Canon 1452 limits 
the right of election or presentation on the part of the people to 
three candidates designated by the local ordinary. Caiun 1453 
governs the conveyance of this right of patronage. Canon 1454 
insists that the right cannot be recognized in the absence of ade
quate proof. Canon 1455 enumerates the privileges resulting from 
the possession of the right. Canon 1456 regulates the exercise of 
the right by a married woman and by children. Canon 1457 
specifies the time within which presentation must be made, and 
the following canon (can. 1458) indicates the consequences of the 
failure to make the presentation within the prescribed period. 
Canon 1459 regulates agreements between a plurality of persons 
enjoying this right in relation to one and the same benefice, and 
canon 1460 governs the exercise of the right by a plurality of per
sons in the absence of such agreement, allowing a multiplicity of 
the right in one and the same person as well as the presentation 
of more than one candidate. Canon 1461 rules out the possibility 
of favoring oneself in making the presentation; canon 1462 limits 
the right in a case where a concursus is required for the filling of 
the benefice; canon 1463 similarly limits it with regard to the 
qualifications of the candidate, and canons 1464 and 1465 provide 
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for the procedure necessary if it is found by the ordinary that the 
required qualifications are not possessed by the candidate (canon 
1465 adds that a simoniacal presentation is invalid). Canons 1466 
and 1467 set forth norms for the canonical acceptance (institutio) 
of the presented candidate. Canon 1468 deals with the reversion of 
the exercise of the right to the patron. Canon 1469 specifies the 
burdens and the duties of those who enjoy the right of presenta
tion; and canon 1470 treats of the ways in which the right comes 
to an end. Canon 1471 concludes the chapter with the insistence 
that the concession of a right of presentation to a vacant church 
or benefice does not mean that the right of patronage has been 
conferred, and with the statement of the principle that the privi
lege of making the presentation is subject to strict interpretation.

1448. Definition. The right of patronage is a body of privileges, 
accompanied by certain burdens, which through the concession 
of the Church belongs to Catholic founders of a church, chapel, 
or benefice, or to those whose title derives from the latter.1

1449. Division. The right of patronage is:
10 Real qt personal, as it belongs to a thing or directly to a per

son.2
2° Ecclesiastical, lay, or mixed, as the title on which one enjoys 

the right of patronage is ecclesiastical, lay, or mixed.8
1 Can. 1448. Those who build a church or endow it arc considered founders; 

c£. Reifienstuel, I us Canonicum Universum, lib. Ill, tit. XXXVIII, nos. 4 f. The 
right of patronage remains subject to ecclesiastical authority, since it involves 
the incumbent of a spiritual office. Moreover, it is always subject to at least valid 
revocation by the Church, since the latter cannot, under the divine law, be de
prived even in an individual case of ultimate control over spiritual matters. Cf. 
Coronata, op. cit., II, no. 998, p. 394; Cavagnis, op. cit., II, nos. 118  f.; Wernz- 
Vidal, op. cit., II, no. 283-85.

*

2 Can. 1449, ie. Even when the right is attached to a thing, c.g., a castle, it can 
be exercised by the owner only if die latter has the required qualifications; the 
personal right can be conveyed only gratuitously or in exchange for something 
spiritual and with die consent of die local ordinary. Cf. Coronata, op. cit., II, no. 
999. P- 395-

8 Can. 1449, 2*.  If a cleric endowed a benefice with his own property, the granted 
right of patronage is lay; if he did so widi ecclesiastical property, it is a mixed right.
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3° Hereditary, familial, gentilitial, or mixed, as it passes to the 
heirs of the founder, the members of his family or his clan, or to 
those who are at the same time his heirs and members of either his 
family or his clan.4

The ecclesiastical right is based on both an ecclesiastical endowment and on 
the enjoyment of the right by a Church official. Cf. Coronata, ibid., p. 396.

4 Can. 1449. 3% This division is applicable only to the lay right of patronage. 
This is presumed hereditary. It is not required in such a case that the heirs be
long to the family or the clan of the founder. The clan includes collateral rela
tives, the family does not. Cf. Reiffenstuel, op. cit., lib. Ill, tit. XXXV111, no. 48: 
Coronata, ibid., p. 396.

• Can. 1450, § 1. Under this restriction the Sacred Congregation of Rites replied 
that it is not allowed to erect in churches or their crypts when destined for divine 
worship, tablets with inscriptions and the names of deceased persons who are 
not buried there and who cannot be buried there because of the prohibition of 
can. 1205, § 2. Cf. S. R. C., resp. Oct. 20, 1922 (AAS, XIV, 556; Bouscaren, op. cit., 
I. 706).

® Can. 1450, § 2, i* *. 2*. If the condition is allowed, it binds in justice. Cf. 
Coronata, ibid., no. 1001, p. 398; Wernz-Vidal, op. cit., II, no. 289, I.

T Can. 1451, §§ 1, 2. In interpreting the nature of the local ordinary’s duty, the 
Code Commission replied that he should use methods of persuasion and that 
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1450. Rights permissible in the future. 1. No right of patron
age can be validly granted in the future on any title whatever.®

a. But a local ordinary is authorized:
i° To grant permanently or temporarily spiritual benefits 

proportionate to the liberality of those who have built churches 
or founded benefices or who have shared in these acts;

2° To permit the foundation of a benefice with the annexed 
condition that it be conferred the first time on the cleric who is 
its founder or on another cleric designated by the founder.®

1451. Vested rights of patronage. 1. Local ordinaries shall 
take steps to have patrons accept, in lieu of the right of patronage 
which they possess or at least of the right of presentation, even 
perpetual spiritual benefits applicable to themselves or their 
relatives.

2. If the patrons refuse, their right of patronage is governed by 
the canons that follow.7
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1452. Popular rights. Popular elections and presentations even 
to parochial benefices may be tolerated in places in which they 
are the practice but only if the people choose one of three clerics 
designated by the local ordinary.8

1453. The conveyance of the right of patronage. 1. A per
sonal right of patronage cannot be validly conveyed to infidels, 
public apostates, heretics, schismatics, members of secret societies 
condemned by the Church, or excommunicated persons on whom 
a declaratory or condemnatory sentence has been passed.9

patrons who arc clerics act commendably if they allow themselves to be persuaded. 
Cf. Code Commission, Nov. ia, 1922, VI (AAS, XIV, 663: Bouscaren, op. cit,, 
1,707). 8 Can. 1452.

• Can. 1453. § 1. As to persons thus excluded for belonging to secret societies, 
cf. our commentary on can. 693 (§ 1), 1065, 1240 (§ 1, i°).

x0Can. 1453, §§2, 3. If the patron lapses into apostasy, heresy, or schism, his 
right is also suspended. Cf. can. 1470, § 1, 6°; § 2. 11 Can. 1454.

2. In order that a personal right of patronage may be validly 
conveyed to others, there is required the consent of the ordinary 
in writing and the observance of both the articles of foundation 
and the rule of canon 1470, § 1,4°.

3. If a thing, to which a real right of patronage is attached, 
passes to a person described in § 1, the right of patronage is sus
pended.10

1454. Required proof of the right of patronage. No right of 
patronage can be recognized unless it is demonstrated by au
thentic documents or other lawful evidence,  in the absence of 
which there is a legal presumption against its existence.

11

1455. The privileges of patrons. The privileges of patrons are:
10 That of presenting a cleric to a vacant church or a vacant 

benefice;
20 In the case in which the patron has fulfilled his duties and 

on condition that the incumbent of the benefice has adequate 
support left to him, [the privilege] of receiving an equitable sub
sidy for his living expenses from the income of the church or the 
benefice, if there is a surplus and if the patron has without fault
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of his own been reduced to poverty, and this in spite of the fact 
that, in favor of the Church, he may have renounced his right 
of patronage or that at the time of the foundation a pension was 
reserved to the patron, if this is not sufficient for the relief of his 
poverty;

30 That of having, if legitimate custom of the place warrants 
it, the arms of his clan or family in the church of which he is 
patron, of enjoying precedence over other laymen in processions 
and similar functions, and of possessing the scat of honor in the 
church, but outside the sanctuary and without a canopy.11 12 *

11 Can. 1455,
11 Can. 1456. In a mixed marriage, the Catholic parent exercises the right. Cf.

Vermeersch-Creusen, op. cit., II, no. 784. It seems that parents or guardians are 
also excluded if they belong to one of the classes mentioned in can. 1453, § 1. Cf. 
Coronata, op. cit., II, no. 1004.

14 Can. 1457. Pre-Code law allowed lay patrons six months; cf. c.22, X, de iure
patronatus, 111, 38; c.un., de iure patronatus, III, 19, in VI°. A longer period
cannot stand even if provision is made for it in the articles of foundation. As to
die running of die time, cf. our commentary on can. 35.
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1456. The exercise of the right by married women and chil
dren. A wife can personally exercise the right of patronage; 
minors, through their parents or guardians; but if the parents or 
the guardians are non-Catholics, the right of patronage remains 
meanwhile suspended.18

1457. The time within w’hich presentation is required. In the 
absence of any justifying impediment, in the case of a lay, ec
clesiastical, and mixed right of patronage, unless a shorter time 
has been specified in the articles of foundation or through legiti
mate custom, presentation must be made at least within four 
months of the day on which he who has the right of filling the 
benefice notified the patron that it was vacant with an accompany
ing note concerning the priests approved in the concursus, if a 
benefice is involved which must be filled by the process of a 
concursus.    14***

1458. Effects of the expiration of the time limit. 1. If the pres
entation is not made within the time prescribed, the church or the
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benefice may be filled on that occasion without reference to the 
patron.

2. But if a dispute which cannot be settled within the pre
scribed time should arise either regarding the right of presenta
tion as between the ordinary and the patron or between the 
patrons themselves or regarding the right of preference as be
tween the persons presented, the conferring [of the church or 
benefice] shall be suspended until the ending of the controversy, 
and meanwhile, if it should be needed, the ordinary shall place 
an administrator in charge of the church or benefice.15

1459. Agreements among patrons regarding an identical bene
fice. 1. If several individual persons are patrons, they may bind 
themselves and their successors by an agreement providing for the 
alternate exercise of the right of presentation.

2. But in order that th is agreement may be valid, it is necessary 
that it obtain in writing the consent of the ordinary; but this con
sent, once given, cannot, in the absence of the consent of the pa
trons, be validly withdrawn by the ordinary or his successors.16

1460. Presentation by several patrons in the absence of agree
ment. 1. If the right of patronage is exercised by a college [of pa
trons, through agreement, or of members of a moral body which 
enjoys the right of patronage—and the latter seem bound to act 
as a college],17 that one is considered presented who has received 
a majority vote in accordance with the norm of canon 101, § 1; 
but if, after two ballots have been cast without a choice, several 
have received a vote greater than the others but equal as to one an
other, they shall all be regarded as presented.18

18 Can. 1458, §§ 1, 2. If the ordinary even once made an appointment without 
complaint from the alleged patron, the latter cannot later assert his right. Cf. 
Reillenstuel, of), cit., lib. Ill, tit. XXXVIII, nos. 103 f. In the dispute between 
patrons die question concerns not whedier a right of patronage exists but who 
is entided to exercise the right the existence of which is certain.

Can. 145g, §§ 1, 2. Pre-Code law did not require this consent of the ordinary. 
Cf. Reiffenstuel, ibid., no. 23.

it Cf. Wernz-Vidal, op. cit., II, no. 29g; Reilfenstuel, op. cit., lib. Ill, tit. 
XXXVIII, no. 91.

i*  Can. 1460, § 1. In pre-Code law an absolute majority was required that a
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2. If the right of patronage belongs to several persons who have 
not entered into an agreement providing for the alternate ex
ercise of the right of presentation, he shall be regarded as pre
sented who has received at least a relative majority of the votes; 
and if several have received the same number of votes, a number 
greater than that received by the other candidates, all shall be 
regarded as presented.

3. He who enjoys the right of patronage by reason of diverse 
titles enjoys, in acting upon candidates for presentation, as many 
votes as there are titles behind his right.19

4. Before the acceptance of the presentation, every patron has 
the right of presenting not only one person but several either at 
one time or successively, provided it is done within the time al
lowed and that he does not withdraw those he previously pre
sented.20

candidate might be considered presented. Cf. ReifTenstuel, ibid., no. 97. The 
presiding officer does not break the tie, as can. 101, § 1, provides for other cases: 
this is done by the authority to whom presentation is made.

10 Can. 14G0, §§ 2, 3. The Code thus solves in § 2 a matter previously debated 
by authors; cf. ReifTenstuel, ibid., nos. 94, 98. If all receive a single vote, all are 
presented; but if one should receive two votes, the remainder receiving only one 
vote, the former is presented. If one of the patrons not only built but endowed 
a chapel, whereas another merely founded it, the former has two votes to the 
other's single vote. Cf. Wernz-Vidal, op. cit., II, no. 299; Rciffenstuel, ibid., nos.
10, 19 f. In elections, as a nde, diverse titles do not multiply the number of votes 
enjoyed by their possessor. Cf. can. 164.

20 Can. 1460, § 4. In pre-Code law, only a lay patron could make an additional 
choice, and even he only once. Cf. ReifTenstuel, ibid., nos. 57 fl. If the person 
presented resigns or dies before his appointment, the right of presentation returns 
to the patron who presented him, and a new period of four months is allowed 
for the new presentation. Cf. can. 1468; Wernz-Vidal, ibid., no. 304; Coronata, 
op. cit,, II, no. 1007.

31 Can. 1461. This canon does not contain a clause invalidating contrary action. 
Cf. our commentary on can. 170, 1450, § 2. Of course, the presentation cannot 
be allowed by the person to whom it is made. Cf. Vermecrsch-Creusen, op. cit.,
11, no. 789.

1461. The presentation of oneself. No one is allowed to pre
sent himself or to join other patrons in rendering the vote suf
ficient for his own presentation.21
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1462. The effect of concursus on presentation. If the church 
or the benefice must be filled by a concursus, even a lay patron is 
allowed to present only a cleric legitimately approved in the 
concursus.22

1463. Qualifications of the candidate. The person presented 
must be qualified, that is, on the day of presentation or at least of 
acceptance, endowed with all the qualities required by the law, 
general and particular, or by the articles of foundation.28

1464. The judgment of these qualifications. 1. Presentation 
must be made to the local ordinary, whose province it is to deter
mine whether the presented person is qualified.

2. To form this judgment the ordinary must proceed accord
ing to the norm of canon 149 in making a thorough investigation 
regarding the person presented and in obtaining pertinent in
formation, even secret information, if this should be needed.

3. The ordinary is not required to reveal to the patron the 
reasons why he cannot accept the presented person.  The func
tion specified in canon 1464 can be exercised by the vicar capitu
lar (administrator) but not by the vicar general without a special 
mandate.

24

28
1465. The effect of an adverse judgment. 1. If the presented 

person is judged not qualified, the patron is allowed, provided the
82 Can. 1462. This canon requires the approval of the concursus only in the 

case in which particular law requires it, e.g., the articles of foundation or legitimate 
custom. Cf. Code Commission. Nov. 12, 1922, VII (AAS, XIV, 663; Bouscaren, 
op. cit., I, 710). The Sacred Congregation of the Council replied in favor of the 
retention of a custom of presenting for popular election, in a place in which 
the right of popular presentation existed prior to the Code, three candidates 
chosen by the ordinary through competitive examinations; the Sacred Congrega
tion considered the custom as conforming to the spirit of the law of can. 459 (§ 4), 
1462. Cf. S. C. C., resol. Feb. 14, 1920 (AAS, XII, 163; Bouscaren, op. cit., I, 707 f.).

22 Can. 1463. Even for parish benefices the law no longer demands that the 
more worthy candidate be presented in order that the presentation be lawful. 
Cf. Wernz-Vidal, ibid., no. 300; Pistocchi, De re beneficiali, pp. 346-48; contra 
Coronata, ibid., no. 1008, p. 407; Reiffenstuel, ibid., nos. 77-82.

2< Can. 1464, §§ 1-3.
Cf. our commentary on can. 455, § 2, 2*;  § 3; Wernz-Vidal, ibid., no. 302.
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time limit has not expired through his negligence, to present 
another within the time specified in canon 1457; but if even this 
person is judged not qualified, for that occasion the church or 
the benefice shall be filled without further reference to the patron, 
unless the patron or the presented person shall, within ten days 
after receiving knowledge of the rejection, have had recourse 
from the judgment of the ordinary to the Apostolic See; the con
ferment shall be suspended while this recourse is pending and 
meanwhile, if it should be needed, the ordinary shall place the 
vacant church or the benefice in the care of an administra
tor.20

s>. A presentation vitiated by simony is automatically invalid 
and renders also invalid the subsequent appointment which may 
perhaps follow it.2T

1466. The appointment of the presented person. 1. Upon the 
acceptance of the presentation of a person who has been legiti
mately presented and found qualified, the latter has a [strict] 
right to canonical appointment [inrtilufr'o].

2. The right of conferring the appointment belongs to the 
local ordinary but not to the vicar general without a special man
date.

3. If more than one qualified person has been presented, the 
ordinary shall choose the one whom he conscientiously believes 
the better qualified,28 though his unlawful violation of this

5®Can. 1465, § t. If the patron, even a lay patron, has deliberately presented 
an unworthy candidate, he is immediately deprived of the exercise of his right 
for that occasion: cf. can. 2391. §3. Canon 1465 is not clear about whether the 
patron has. for the presentation of the second candidate, a period of four months 
from the date of his learning of the rejection of the first; according to pre-Code 
law. he would have such a period. Cf. ReUfenstuel, ibid., no. 84; Wcrnz-Vidal, 
ibid., no. 303. note 85.

-T Can. 1465. § s. The appointment is thereupon reserved to the Apostolic See; 
cf. can. 1435. § 1. 3*.  The patron is deprived forever of his right of presentation 
if he acts simoniacally: cf. can. 2392. 2a.

2S Can. 1466, 1-3. To be lawful, the appointment should be written; cf. our
commentary on can. 15g. But the presentation can be oral.
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preferential obligation does not render the appointment in
valid.29

1467. The time within which the appointment must be made. 
In the absence of a justifying impediment, the canonical appoint
ment [of a presented person] must be made in the case of even a 
benefice which does not have the care of souls attached within two 
months from the date on which the presentation was made.30

1468. Reversion of the right of presentation. If before his 
canonical appointment the presented person resigns or dies, the 
patron again enjoys the right of presentation.81

1469. The duties of patrons. 1. The burdens or the duties of 
patrons are the following:

10 To inform the local ordinary if they see the property of the 
church or the benefice in a state of disrepair, without, however, 
presuming to share in the administration of the property.

2° If they have the right of patronage because they built the 
church, to rebuild it or to make the repairs that, in the judgment 
of the ordinary, are necessary, unless the burden of rebuilding or 
repairing the church rests elsewhere in accordance with the norm 
of canon 1186.82

• 3° If they have the right of patronage because they endowed 
the church or the benefice, to supplement the income, when the 
income of the church or the benefice has suffered such a decrease 
that it is no longer adequate to provide for the proper exercise 
of worship or to permit the conferring of the benefice.33

2. If the church has collapsed or needs necessary repairs or if 
the income has been diminished as noted in § 1, 2°, 3°, the right 
of patronage is meanwhile dormant.

Cf. Chelodi. De personis, no. 145. The right of the persons presented depends, 
when several are presented, on die dioice of the local ordinary.

*°Can. 1467. ai Can. 1468; cf. can. 1460, §4.
•a Can. 1469, § 1, i*.  s*.  Cf. our commentary on can. 1186. The patron can escape 

the burden of rebuilding by surrendering his right of patronage. Cf. Wernz-Vidal, 
ibid., no. 308.

Can. 1469, § 1, 3*.  The patron has the alternate right to surrender his right 
of patronage.
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3. If, within the time specified by the ordinary under the 
penalty of the loss of the right of patronage, the patron rebuilds 
or repairs the church or supplements the income, the right of 
patronage revives; otherwise it is lost automatically and without 
any need of the declaration of that fact.34

1470. The extinction of the right of patronage. 1. In addition 
to the case mentioned in canon 1469, §3 [immediately above 
quoted], the right of patronage is extinguished:

10 If the patron surrenders his right; this surrender may be 
total or partial; but it shall never be permitted to result in injury 
to those who share the right with him, if there are any such per
sons; 35

2° If the Holy See revokes the right of patronage or forever 
suppresses the church or the benefice;

30 If legitimate prescription has operated against the right of 
patronage; 33

4° If the thing to which the right of patronage is annexed 
should perish or the family, clan, or line, to which according to 
the articles of foundation the right is reserved, should be extin
guished; and in the latter case the right of patronage is not 
changed into a hereditary one nor can the ordinary validly permit 
the concession of the right of patronage to a third party;37

50 If with the consent of the patron the church or the benefice 
is united to another that is not burdened with the right of patron
age or the appointment to the church is made subject to election 
or the church becomes a church of regulars;

84 Can. 146g. 2. 3. The patron does not profit by the fulfillment of his obliga*
tion by a third party. Cf. Wernz-Vidal, ibid., no. 308.

sa Can. 1470, § 1, 1*.  It is not clear whether this provision contravenes the pre
Code doctrine holding that a patron could not surrender a right of patronage 
belonging to his clan (tus gentilitium). Cf. Wernz-Vidal, ibid., no. 311, note 105; 
Coronata, op. cit., 11, no. 1013, p. 411.

at Can. 1470, § 1, 2*,  3*.  If the patron is an ecclesiastical moral person, the time 
period for the running of prescription is thirty years. Cf. our commentary on can. 
1511. §2 and 1458, §2.

Can. 1470, § 1, 4*.  Cf. our commentary on can. 1449, 3*.
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6° If the patron simoniacally attempts to convey the right of 
patronage to another; if he lapses into apostasy, heresy, or schism; 
if he unjustly seizes and retains the property and the rights of 
the church or the benefice; if, by his own act or through the act 
of others, he kills or mutilates the rector or the cleric serving the 
church or the incumbent.38

2. For the crimes listed in § 1, 6°, only the patron who is guilty 
of them loses the right of patronage but, for the last mentioned 
delict, also his heirs.

3. In order that patrons be regarded as having lost the right of 
patronage for the delicts enumerated in § 1, 6°, there is required 
a declaratory sentence, but this suffices.

4. They who, by a condemnatory or declaratory sentence, labor 
under censure or legal infamy, are restrained, as long as the cen
sure or the infamy lasts, from the exercise of the right of patronage 
and from the use of its privileges.80

1471. The right of nomination. If, in concordats or outside 
concordats, the Apostolic See grants to anyone the right of pre
senting the incumbent of a vacant church or a vacant benefice, 
the right of patronage does not arise from it, and the privilege of 
presentation is subject to strict interpretation under the terms of 
the indult.40

CHAPTER V
The Rights and the Obligations of Beneficiaries

Canons 1472-1483

Division. The first canon of this chapter (can. 1472) contains a 
general statement asserting that an incumbent of a benefice is 
entitled to all the rights attached to it; canon 1473 vindicates his

88 Can. 1470, § 1, 5*.  6*.  As to die delict of simony, cf. our commentary on 
can. 72g; cf. can. 2392, 2*.  As to seizure of church property, cf. can. 2346 f.

88 Can. 1470, §§ 2-4. 40 Can. 1471.
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right to the income from it even if he has property of his own, 
obliging him, however, to distribute the superfluous portion of it 
to the poor or to pious causes. Canon 1474 commences the enu
meration of his obligations with that of receiving the required 
order before the conferring of the benefice. Canon 1475 insists 
on the incumbent’s obligation, in addition to the special obliga
tions attached to the benefice, to recite the divine office; canon 
1476 points to his responsibility as administrator of the property 
of the benefice, while canon 1477 regulates the sharing of the 
expenses of the administration and the repair of that property. 
Canon 1478 notes the responsibility of supervision by the local 
ordinary of this administration. Payments of income in advance 
are regulated in canon 1479. Canon 1480 provides for the pro
portionate division of the annual income between the incumbents 
who have held the benefice for portions of the year. Canon 1481 
assigns to proper objects the income of the benefice accruing dur
ing the time of its vacancy. Canon 1482 justifies the retention of 
the mediate annate. Canon 1483 lays down rules affecting the 
benefice of the episcopal see (mensa e/risco palis).

1472. The general rights of an incumbent of a benefice. After 
lawfully taking possession of his benefice, every incumbent of a 
benefice enjoys all the temporal and spiritual rights attached to 
the benefice.1

1473. The limited right to the income of the benefice. Even 
though the incumbent of a benefice has property that is inde
pendent of the benefice, he is entitled freely to use the income of 
the benefice to the extent that it is necessary for his proper sup
port; but what is in excess of that he is bound to give to the poor or 
to pious causes, without prejudice to the exception of canon 239, 
§ >. i9°-a

The incumbent of a benefice has the use and the usufruct of
1 Can. 1472. The enjoyment of the rights and privileges is thus shown to depend 

on the possession of the benefice; even die appointment to it does not justify 
this enjoyment. Cf. our commentary on can. 1444-47.

’Can. 1473.
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the property constituting the endowment; he is the owner of the 
income from it.8 As income of a benefice are to be classified salaries 
paid by a government in lieu of confiscated property, but not if 
paid as indemnity for residence in a given place.4 But not all 
revenue derived from an ecclesiastical benefice is income from 
the benefice; if it belongs to the incumbent even during his ab
sence from the benefice, it should be regarded as such. Stole fees 
derive from the office attached to the benefice but they are not 
income from the benefice unless constituted such by the local ordi
nary under the authorization of canon 141 o.6 The same should be 
said of the Christmas and the Easter collections, if they are not 
constituted income of the benefice.6 These revenues that come 
through the benefice but not from its endowment are classed as 
quasi-patrimonial property, whereas revenues deriving from 
sources entirely outside the benefice are called patrimonial. Even 
though he enjoys such revenues, the incumbent of a benefice may 
use the income from the benefice to defray the costs of his proper 
support; only when there is some portion of the latter income 
remaining after he has defrayed such costs is he obliged to dis
tribute the remaining portion to the poor and he is not obliged 
so to distribute it all if, by living frugally, he has saved a larger 
portion than he would have saved had he lived as he had a right 
to live. The marginal share is his and it is called parsimonial

•Cf. Coronata. Institutiones, II. no. 1017, p. 415; contra Pistocchi, op. cit., 
pp. 413 f. Pistocchi is correct in the case ol timber and coal and metals; but 
these do not constitute income, for they are the endowment itself, and, if they 
are sold, constitute part of the capital sum belonging to the benefice. Cf. S. C. C., 
resol. Dec. 12, 1931 (AAS, XXIV (1932], 147; Bouscaren, op. cit., 1. 713 f.).

4 Cf. S. C. C., resol. July 16, 1927 (AAS, XX 11928], 38g; Bouscaren, op. cit., 
I. 695-97).

8 Vcrmeersch-Creusen (op. cit., Il, no. 798), De Meester (op. cit., Ill, no. 1424), 
Claeys Bouuaert-Simenon (Manuale, 111, no. 233), and Vromant (I us mission*  
ariorum, Vol. VI. De bonis ettl ‘siae le poralibus (Louvain, 1927], no. 216) hold 
that in no case are stole fees to be regarded as income of the benefice. But cf. 
Allen, "Parish-Benefice Revenue,’’ The Jurist, VIII, 323-32.

• Prummer (Theologia moralis, 11. nos. 3b f.) thinks otherwise, but he also holds 
that stole fees are always income from the benefice.
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property. It seems fair to say that what a pastor in the United 
States saves from his salary is parsimonial property.

As to the surplus which he is obliged to distribute, the obliga
tion derives from obedience, not from the virtue of justice; this 
is the common view.7 Cardinals are not bound by this obligation.8

1474. The reception of the requisite order. If the reception of 
an order is required for the obtaining of a benefice, the appointee 
must receive that order before his appointment to the benefice.® 
There is no invalidating clause in this canon, as in canon 453, § 1, 
in regard to the appointment of priests to parishes, but the con
ferring of any benefice on one who had not received tonsure would 
be invalid.10

1475. The obligation of the Divine Office. 1. The incumbent 
is bound faithfully to fulfill the special burdens attached to the 
benefice and in addition to recite the canonical hours daily.

2. If, without a legitimate justifying impediment, he has not 
satisfied the obligation of reciting die canonical hours, he is not 
entitled to the income proportionate to the omission and he must 
give it to the church, the diocesan seminary, or the poor.11

Since the delinquent incumbent has no title to the proportion
ate share of the income involved, he is obliged to restitution prior 
to any judicial decision.12 The obligation of reciting the Divine 
Office cannot be fulfilled by proxy 13 nor can the recitation of one 
Office satisfy the obligation of two days.14

T Cf. Wernz, op. cit., Ill, no. 186; Vermeersch-Creusen, op. cit., II, no. 798; De 
Mccstcr, loc. cit.: Claeys Bouuaert-Simcnon, loc. cit.; contra Pistocchi, op. cit., pp. 
416 IL: Augustine, op. cit., VI. on can. 1473.

•Cf. can. 239 (§ 1, 19*),  and our commentary on can. 1298.
• Can. 1474. Under pre-Code law, it sulliced that the order be received within a 

year after the appointment. Cf. Wernz-Vidal, op. cit., 11, nos. 300 f.
10 Cf. our commentary on can. 108 (§ 1), and 118. 11 Can. 1475, §§ 1, 2.
ia Cf. S. C. S. Oil., deer. Sept. 24, 1665, prop. 20 damn. (Denzinger-Bannwart- 

Umberg. Enchiridion, no. 1120; Fontes, no. 734).
ia Cf. S. C. S. OIL, deer. Sept. 24, 1665, prop. 21 damn. (Denzinger-Bannwart- 

Uinberg, Enchiridion, no. 1121; Fontes, no. 734).
1« Cf. S. C. S. Oil., deer. Mar. 18, 1666, prop. 35 damn. (Denzinger-Bannwart- 

Umberg, Enchiridion, no. 1135; Fontes, no. 735).
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If the incumbent is lawfully restrained from reciting a portion 
of the Office, he must recite the remainder under pain of propor
tionate forfeiture of revenue.1®

Since the recitation of the Divine Office does not constitute 
the whole of a pastor’s obligation but only a relatively small share 
of it, the amount he is obliged to give to ecclesiastical beneficiaries 
for failure to recite the Divine Office is very much less than that 
which would need to be paid by an incumbent whose sole obliga
tion is the recitation of the Divine Office; 10 the latter would owe 
one-half a day’s income for failure to recite Matins and one- 
twelfth for failure to recite any of the other hours.17

1476. The administration of the property of a benefice. 1. 
The incumbent, as the administrator of the benefice, shall, in 
accordance with the law, take care of the property belonging to 
the benefice.

2. If he neglects it or is in any other way blameworthy, he must 
make good the loss sustained by the benefice, and he must be com
pelled to do so by the local ordinary. Moreover, if he is a pastor, 
he can be removed from the parish in accordance with the norm 
of canon 2147 and the following.18

Even though suspended from office, the incumbent retains the 
right and the obligation of the faithful administration of the bene
fice.19

1477. The costs of maintenance. 1. The expenses ordinarily 
connected with the administration of the property of the bene-

18 Cf. S. C. S. Off., deer. Mar. 27, 1679, prop. 54 damn. (Denzinger-Bannwart- 
Umberg, Enchiridion, no. 1204; Fontes, no. 754).

10 Cf. Blat, op. cit., Ill, pars V, no. 380; Vermeersch-Creusen, op. cit., II, no. 
800; Claeys Bouuaert-Simcnon, op. cit., Ill, no. 234.

17 Cf. St. Pius V, const. Ex proximo, Sept. 20, 1571 (Fontes, no. 140); Vermeersch- 
Creusen, loc. cit.; Coronata, op. cit., II, no. 1018, p. 419.

18 Can. 1476, §§ 1, 2. Cf. our commentary on can. 1523-28, 1530-43. Cf. can.
1687 (§ 1), 2346, 2347. The III Plenary Council of Baltimore required adminis
trators to make an inventory of their own property and of that of the ecclesiastical 
property and to send a copy to the chancery while retaining another copy in the 
files of the pious place; cf. Acta, no. 276. 10 Cf. can. 2279, § 1.
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fice and with the collection of the income must be borne by the 
incumbent.

2. Expenses for extraordinary repairs on the house attached to 
the benefice must be borne by those on whom rests the burden of 
repairing the church of the benefice, unless the articles of founda
tion, legal agreements, or customs put the burden elsewhere.

3. Minor repairs are the burden of the incumbent, and he 
shall see to them promptly to prevent the future need of more 
extensive ones.20

1478. The local ordinary's supervision. The local ordinary is 
bound by an obligation of supervising the preservation and the 
proper administration of the property of the benefice, but he may 
discharge this duty through the rural deans.31

1479. Advance payments of income. In the case of leased prop
erty of the benefice, payments in advance of more than six months 
are forbidden without the permission of the local ordinary, who 
shall, in extraordinary cases, impose adequate guaranties to pre
vent such a lease from resulting in loss to the pious place or to the 
successors of the incumbent in the benefice.22

1480. Division of income between successive incumbents. The 
annual income of a benefice shall be divided between an incum
bent and his predecessor or, in case of the latter’s death, the 
predecessor’s heirs, in proportion to the time during which each 
served the benefice, the entire income and the entire costs com
puted, unless legitimate custom or duly approved particular 
statutes have provided for another method of just settlement.28

1481. Distribution of the income of a vacant benefice. After 
expenses of all kinds have been deducted and the provision of 
canon 472, 1 °, has been observed [i.e„ adequate support has been 
given the vicar administrator], half the income of a vacant bene-

90 Can. 1477, 1-3. The persons burdened with the costs of repairing the
church are indicated in can. 1186. Cf. our commentary on that canon.

91 Can. 1478. Cf. our commentary on can. 447 and 1525.
99 Can. 1479. 28 Can. 1480.
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fice shall accrue to the endowment or the capital of the benefice, 
the other half to the church or the chapel, unless legitimate custom 
provides that the entire income shall accrue to the common good 
of the diocese.24

1482. Half the first year’s income. As to the mediate annate, as 
it is called [half the first year’s income sequestered for the repair 
of the cathedral], it shall be retained where it exists and special 
statutes and laudable customs governing it in the respective re
gions shall be observed.2®

1483. Property of the episcopal benefice. 1. The property of 
the episcopal benefice [mensa episcopalis], shall be faithfully ad
ministered by the bishop.

2. The episcopal residence shall be kept in repair and, if it 
should be needed, it shall be restored and repaired at the cost of 
the benefice in cases in which the burden of doing this does not, 
under a special obligation, rest on others.

3. Bishops shall also provide that through an exact inventory 
transfer may be securely and without loss made to their successors 
of all the furnishings or movable property connected with the 
episcopal residence and belonging to the episcopal benefice.2®

The III Plenary Council of Baltimore required bishops to 
make two inventories: one of their own property and another of 
that which belongs to the Church.27

Scholion. The support of priests in the United States. The 
Church provides in a universal way for the support of priests by 
requiring that the latter be provided with a title prior to their 
promotion to subdeaconship.28 This title of ordination definitely 
determines the source from which the cleric’s income is to be

** Can. 1481.
26 Can. 1482. It was imposed on Italy and die adjacent islands by Benedict 

XIII. Cf. const. Pius et misericors, Apr. 28, 1725 (Fontes, no. 285).
20 Can. 1483. 1-3. Cf. our commentary on can. 1299-1301 as to die measures

to be taken to safeguard this movable property. Cf. our commentary on can. 1513.
2’ Acta, no. 268. The Council was thinking of more than die property of the 

episcopal benefice, but its decree extended to the latter.
28 Cf. our commentary on can. 979-82.
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derived. Regardless of title, however, the nature and the extent 
of the support owed a cleric is always the same, due allowance 
made as to amount for the diversity of the cost of living. More
over, additional support may be in order because of the dignity 
of the cleric, his merits, and the circumstances of the region in 
which he lives.

The basic standard should include sufficient to supply the 
cleric with adequate food, clothing, lodging, books for study, 
medical care, aid to dependent relatives, claims made on him by 
charitable demands or the extending of hospitality, and provision 
for disability and retirement. The responsibility of a cleric to 
meet the claims of piety in supporting dependent parents or 
brothers and sisters he shares, of course, with other members of 
the family who are in a position to make a proportionate con
tribution.

On the basis of dignity, a bishop is entitled to a standard of 
support higher than that of a pastor; and the latter, higher than 
that of an assistant. On the basis of merit, additional support 
should be paid clerics possessed of unusual administrative ability 
or exceptional learning, or whose share of the diocesan burden 
exceeds that of the average priest.

Luxurious and ostentatious living is, however, never permitted 
a cleric, since such a mode of life is not consistent with his voca
tion.

The basic support owing a cleric is due him unless he has been 
convicted of some crime for which there has been imposed the 
penalty of degradation or perpetual deprivation of the right to 
wear ecclesiastical garb. Even when a cleric has suffered the pen
alty of deposition, though he is not entitled to it under a claim 
in justice, he should receive enough charitable assistance to render 
it unnecessary for him to beg or practice some trade or profession 
out of keeping with his ecclesiastical dignity.

In the United States, the I Synod of Baltimore (1791) referred 
to the source of a priest's support as “one part” of the offerings of
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the faithful, a term by which Archbishop Carroll sought to make 
it clear that he was transcending the whole history of the benefice 
as a means of support to adopt the system of the early centuries by 
virtue of which the contributions of the faithful were divided into 
four parts: one for the bishop, one for the clergy, one for the 
church, and a fourth for the poor. Indeed, that Synod quite 
obviously referred to this system when it insisted that the faithful 
be urged to recognize their obligation to contribute to the Church 
and that they be warned that failure to do so meant that they were 
cheating the poor.2® The I Provincial Council of Baltimore 
(1829), quoted by the II Plenary Council of Baltimore (1866), re
ferred to the support of priests as a “subsidy,” requiring priests 
to accept any mission entrusted to them by their bishop if it was 
not beyond the capabilities and the strength of the priest and if a 
“subsidy” could be obtained there for the fitting support of the 
priest.80

The III Plenary Council of Baltimore decreed that, with the 
advice of their consultors, bishops should establish a definite sum 
which rectors of churches would be entitled to take under the 
name of fitting support or salary (congruae seu salarii nomine). 
The context quite manifestly demonstrates that the word “salary” 
was used by the Council in apposition with “fitting support,” a 
terminology the meaning of which is traditional in the Church, 
i.e., the basic fitting support owing a cleric.81 That this statutory 
sum is not a salary in the ordinary acceptance of the term is fur
ther apparent from other provisions of the III Plenary Council,

88 Cf. Acta, no. 23 (Coll. Lac., Ill, 6).
80 Cf. II Plen. Council of Baltimore, Acta, no. 108.
81 Acta, no. 273. Cf. c.30, X, de praebendis et dignitatibus, III, 5; Cone. Trident., 

sess. XXI, de ref., c.4; sess. XXIV, de ref., c. 13; Schroeder, op. cit., pp. 138, 203 f. 
In the same decree, however, the III Plenary Council admitted that the statutory 
amount might need to yield to the rule “salus animarum suprema lex,” so that 
if die ordinary, with the advice of his consultors, should judge that a mission was 
not equal to paying the statutory sum, the incumbent should be satisfied with 
less (but this would need to be, in any event, enough to meet the current living 
expenses of the priest).
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which specifically show that it is not a contractual remuneration 
arising under an employment contract. For the Council ordained 
that it could not be collected by the priest from the bishop or from 
the non-current funds of the church or after a year had elapsed 
from the time that it was due, unless, in the last case, he filed a 
claim with the chancery.32

The Councils of Baltimore made no provision for the fitting 
support of assistants beyond that of the IV Provincial Council 
(1840), which ordained that the diocesan synod should deter
mine a plan of division of stole fees among the priests dwelling to
gether at a mission, with a special allowance for the rector.33 Since 
canon 476, § 1 requires that a fitting means of support be given 
assistants, and since it is the bcncficc that is charged, i.e., the in
come of the benefice, this decree can certainly be held as still oper
ative if stole fees are established as part of the income of the 
benefice as is permitted by canon 1410. Indeed, it seems to retain 
its effect even if they have not been so constituted in the case in 
which custom or particular provincial legislation enacted in virtue 
of canon 1507, § 1, docs not give the pastor the right to those 
fees.34

As to infirm and disabled priests, the III Provincial Council of 
Baltimore provided that the bishop should obtain from the parish 
they served the means of providing them with sufficient support. 
If this parish was too poor to comply with this demand, the bishops 
were exhorted to stimulate the charity of priests and people to 
meet the exigencies of the situation. Moreover, it urged bishops 
to adopt as soon as possible a stable plan of social security for 
these priests. The II Plenary Council merely quoted this decree 
without adding anything to it.33

The provision of a stable plan was further urged in the III 
Plenary Council, which provided for a fund to be raised by a tax

aa III Plen. Council of Baltimore, Acta, nos. 373, 281.
aa This decree is quoted in the II Plenary Council of Baltimore, Acta, no. 94.
a*  Cf. can. 463, § 1; Cone. Trident., sess. XXI, de ref., c 6; sess. VII, de ref,, 

c Schroeder, op. cit., pp. 139 £., 58. •• Cf. Acta, n.90.
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on the parishes and to be administered by a committee of priests 
with the bishop at its head. An alternative tax on priests was also 
indicated as a possibility. A third plan was suggested in the form 
of a mutual aid society.30 The tax plans have been abrogated by 
the provision of canon 1506. A collection, however, could be 
ordered by the bishop for the benefit of the mutual aid fund. 
Moreover, priests can be urged to remember the fund in their 
wills.

The III Plenary Council of Baltimore cited the II Plenary 
Council in insisting that unworthy priests have no claim in justice 
to support but ordained that they should be supported in view of 
the title of the mission, which was the basis of their livelihood.37 
As already noted, the claim in justice of a priest to a fitting sup
port is lost only at his deposition, and even then he is to be given 
charitable aid, if he has not been subjected to the penalties of 
degradation or of deprivation of the right to wear the ecclesiastical 
garb.38 It is understood, of course, that the priest is not entitled to 
the aid or the fitting support if, besides his blameworthy inabil
ity to serve the Church, he rebelliously refuses to abide by the 
directions of the bishop.39

The II Plenary Council of Baltimore provided that the support 
of a bishop should be determined by synods in the respective dio
ceses in which, for that purpose, a tax on the individual parishes 
would be specified.

This provision is contrary to the provision of canon 1505, and 
is therefore abrogated.40

88 Cf. Acta, no. 71.
8T III Plen. Council of Baltimore. Acta, no. 72; II Plen. Council of Baltimore, 

Acta, no. 77.
88 Cf. our commentary on can. 980 (§ 1), 1484. cf. can. 2154. § 1.
88 Cf. Meier, “Provisions for the Pastor AHected by Penal Administrative Dep

rivation,” The Jurist,! (1941), 209.
40 Cf. Cone. Plen. Balt. II, Acta, no. 100; Vermeersch-Creusen, op. cit., II, no. 

826; contra Kremer, Church Support in the United States, The Catholic University 
of America Canon Law Studies, no. 61 (Washington, D.C.: The Catholic University 
of America, 1930), pp. 117-24. Cf. Bouscaren-Ellis, op. cit., 788 f.
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CHAPTER VI
The Resignation and the Exchange of Benefices

Canons 1484-1488

Division. The first three canons o£ this chapter deal with the 
resignation of a benefice: die first (can. 1484) provides that the 
ordinary may not accept resignation by a major cleric unless it 
is clear that the incumbent will have the necessary means of sup
port from another source, and canon 1485 invalidates the resigna
tion of a benefice the possession of which constituted the title of 
the incumbent’s ordination unless some other lawful title is sub
stituted in its place; canon i486 forbids the resignation of a bene
fice with a condition concerning the subsequent appointment or 
the assignment of its income, except in the case in which of two 
claimants one resigns his claim in favor of the other. The last 
two canons of the chapter deal with the exchange of benefices; 
canon 1487 forbids it under pain of invalidity, in the absence of 
a justifying reason, and even when a justifying reason is present, 
it circumscribes the act with numerous limitations; canon 1488 
forbids an interchange among more than two benefices and dis
allows the reservation of any compensation in lieu of a diminution 
of the income to be derived from a benefice received in exchange.

1484. Assurance of sustenance to the resigning incumbent. 
The ordinary shall not permit the resignation of a benefice by a 
cleric in major orders unless it is certain that, from another source, 
he has the means necessary for adequate support; however, the 
provision of canon 584 must be observed.1

This canon does not contain an invalidating clause, though the 
subsequent canon docs contain such a provision.

1 Can. 1484. The reason (or this rule is the prevention of destitution or worse 
resulting from the lack of economic resources on the part of the resigning cleric. 
Cf. Cone. Trident., sess. XXI, de ref., c.2; Schroeder, Council of Trent, pp. 136 f. 
Cf. our commentary on can. 584, which provides for automatic vacancy following 
religious profession. Cf. our commentary on can. 981.
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1485. Substitution of title for resigned title of benefice. The 
resignation of a benefice which provided the title on which a 
cleric was ordained is invalid unless express mention is made of 
the fact that the cleric was ordained on the title of that benefice 
and that another legitimate title of ordination has, with the con
sent of the ordinary, been given him in place of the one surren
dered.2

1486. Conditions attached to the resignation of a benefice. 
The ordinary cannot accept a resignation made for the benefit of 
others or with an attached condition touching the appointment 
to the benefice or the assignment of its income, except in the case 
in which there are two claimants asserting in court a right to the 
benefice, and the resignation is offered by one of them in favor of 
the other.3

However, in inviting a pastor to resign for reasons justifying the 
latter’s administrative removal, the ordinary may inform him 
that he will receive a pension from the income of the resigned 
benefice.4

Moreover, there is no invalidating clause contained in canon 
i486; but a resignation accepted in violation of its prohibition is 
certainly subject to rescission.

1487. The exchange of benefices. An exchange of two benefices 
cannot be validly made unless because of a need of or advantage 
accruing to the Church or because of some other justifying rea
son, and [then only if it can be done] without injury to others 
and, if the right of patronage is involved, with the consent of the 
patron and [in all cases] with the consent of the local ordinary, 
exclusive of the vicar general, in the absence of a special mandate, 
and of the vicar capitular [administrator], with due observance 
of the requirements of canon 186,° according to the terms of which

*Can. 1485. Cf. our commentary on can. 979-81. As to the formalities required 
in the act of resignation, cf. our commentary on can. 184-87.

8 Can. i486. Cf. can. 1734, 1927 (§ 1).
*Cf. S. C. C., resol. Nov. n, 1922 (AAS, XV [1923]. 454; Bouscaren, o[>. cit,, 

I, 838). 8 Can. 1487. Cf. our commentary on can. 186.
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the consent of both incumbents to the exchange of benefices shall 
be set down in writing or made in the presence of witnesses, 
though by a proxy possessing a special commission, and the record 
of the resignations shall be preserved in the archives of the chan
cery. In the case of an exchange, one document should record all 
the acts of the procedure.

Judgment concerning the sufficiency of the reason belongs to 
the local ordinary. The reason need not be a public one. In gen
eral, the reasons listed in canon 2147 serve as a norm for the rest. 
Even if the reason ceases to exist after the exchange has occurred, 
there results no rescission of the exchange? The consent of inter
ested parties who may suffer from the exchange is requisite for 
its validity. The consent of the local ordinary is the constitutive 
factor producing the juridical effect of the exchange.7 If the bene
fice belongs to different dioceses, one ordinary may delegate 
the other to execute his share in the authorization of the ex
change.8

2. The ordinary shall give or deny his consent within a month; 
and the exchange takes effect from the moment consent is given 
by the ordinary.

3. An exchange of benefices cannot be authorized by the ordi
nary if either or both are reserved to the Apostolic See.®

1488. Limitations affecting the exchange of benefices, i. If 
the benefices that are interchanged are of unequal value, com-

®Cf. Coronata, op. cit., II, nos. 10s 1 f.; Reiflenstuel, op. cit., lib. I, tit. IX. nos. 
34. 96.

T The effect of this consent is a twofold acceptance of the resignations of the 
respective incumbents and a twofold interchanged appointment. Whether these 
implicit acts are still required under can. 1487. § 1, is not dear, but a literal read
ing of it seems to indicate that die consent of the local ordinary takes the place 
of those four acts. In any event the mutual consent of the incumbents is an es
sential requisite. Moreover, under either view, it can be held that neither benefice 
becomes vacant and that the seniority of the incumbents dates from the time 
of the original appointments. Cf. Wernz-Vidal, op. cit., II, nos. 334 f., 341, 342; 
Coronata, op. cit., II, nos. 1021 f.; but cf. also Vermeersch-Creusen, op. cit., Il, 
nos. 810 f.; Pistocchi, op. cit., pp. 490 f.

■ Cf. Reiflenstuel, ibid., no. 92; Coronata, ibid., p. 427.
• Can. 1487, §§ 2, 3.
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pensation cannot be gained by a reservation of income or a gift 
of money or of any other thing having a money value.

2. An exchange cannot be allowed between more than two 
incumbents of benefices.10

10 Can. 1488, §§ 1, 2. The first restriction of this canon conforms to the ec
clesiastical prohibition of simony; cf. our commentary on can. 727, § 2. Cf. Reiffcn- 
stuel, op. cit., lib. Ill, tit. XIX, nos. 29 f.
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TITLE XXVI

Other Non-Collegiate Ecclesiastical 
Institutes

Canons 1489-1494

Division. The first two canons of this title (can. 1489 f.) pro
vide norms for the establishment of these institutes; the next three 
canons (can. 1491-93) enumerate the rights and the duties of the 
local ordinary in regard to supervising the administration of 
these institutes; and the last canon of the title (can. 1494) places 
limitations on the modification of their purpose, on the merger of 
them, and on their suppression.

1489. The establishment of non-collegiate institutes. 1. Hos
pitals, orphan asylums and other similar institutes dedicated to 
works of religion or spiritual or corporal charity can be estab
lished by the local ordinary and by his decree constituted a 
juridical person in the Church.

2. A local ordinary shall not approve these institutes unless the 
purpose of the foundation is really one of value and its endow
ment has been guaranteed in.an amount which, all things taken 
into account, is or it is prudently foreseen will be adequate to the 
attainment of its purpose.1

A non-collegiate institute is a fund set up for at least a long 
period to defray the expenses of a religious (e.g., the supplying of 
vestments) or a charitable undertaking.* 2 To be ecclesiastical, such

1 Can. 1489. §§ 1, a.
* Cf. Wernz, op. cit., HI, no. 195. These institute* are of great antiquity in
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an institute must be at least approved by competent ecclesiastical 
authority.* 8 The Code does not deal directly with such merely 
approved institutes except so far as they are attached to an exist
ing collegiate or non-collegiate moral person (e.g., a religious 
house [a collegiate moral person] or a church [a non-collegiate 
moral person]).4

the Church (cf. c. 10, C. XVIII, q. 2, which is c.8 of the Council of Chalcedon [451]; 
Mansi, VII, 359; Schroeder, General Councils, pp. 97 f.). During the Middle Ages 
they were entirely subject to the Church. After the Protestant revolt, die state 
not only asserted its cumulative right to provide such institutes to care for die 
temporal necessities of its subjects, but in many instances denied the Church’s 
cumulative right to do so, actually proceeding to laicize existing ecclesiastical in
stitutes founded to care for die temporal needs of the faidiful. Of course, with 
regard to institutes whose purpose is religious, die state has no cumulative right 
to establish or even approve them. Cf. Wemz, ibid., no. 198 If.; Cavagnis, Summa 
turis publici ecclesiastici, I, nos. 350 ff.; Ill, nos. 364 f.

8 It remains a lay institute, prior to sudi approval, even though it. prosecutes 
the very aims of the Church and from die same supernatural motives; as such, 
however, even though not approved, it is subject to the supervision of the 
local ordinary. This, of course, is not true of purely philanthropic institutes, i.e., 
diose based on pure humanitarianism, even though many of their patrons or 
officials may be Catholics. Cf. Vermeersch-Creusen, op. cit., II, no. 812; Wcrnz, 
op. cit., Ill, no. 195; Coronata, op. cit., II, no. 1024; Claeys Bouuaert-Simcnon, 
op. cit., Ill, p. 176; De Meester, op. cit., Ill, no. 1434. Cf. our commentary on 
can. 336 (§2), 344 (§ 1), 1515 (§2). The quinquennial report which bishops arc 
required to send to die Sacred Consistorial Congregation (AAS, X [1918], 487) 
provides in diapter 11 for information regarding lay (not philanthropic) institutes. 
The Society of St. Vincent de Paul is such an institute. Cf. S. C. C., rcsol. Nov. 13, 
1920 (AAS, XIII [1921], 135; Bouscaren, op. cit., I, 714 f.).

* They are assuredly subject to the supervision of the local ordinary; cf. can. 
»493. Whether every sudi approved institute when attached to an existing moral 
person is considered by die Code to be a pious foundation, governed by the 
norms of can. 1544-51, is a question diat cannot be conclusively solved because of 
the use of the word “concredita” in can. 1491, § 2. That word can suffer the 
interpretation that the attachment can be less specific than that provided in can. 
1544-51. This problem becomes particularly acute in the case of an institute that 
has grown imperceptibly under the care of the religious attached to a given re
ligious parish dirough alms contributed in churdi collections or through the 
mails for die promotion of the purpose of the institute. These alms are given to 
the institute; but do they make of the institute a pious foundation governed by 
can. 1544-51 or rather a fund governed by can. 533, § 1, 40? Cf. Haring. Grundziige 
des katholischen Kirchenrechts, II, 687 f.; Coronata, op. cit., Il, no. 1024.

3. It is the province of the respective directors of these insti
tutes to take care of the administration of their property in ac
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cordance with the articles of foundation; and the directors are 
bound by the same obligations and enjoy the same rights as the 
administrators of other ecclesiastical property.®

1490. The charter of foundation. 1. In the foundation char
ter, the pious founder shall accurately describe all that pertains 
to the establishment of the institute, its purpose, the endowment, 
its financial and disciplinary administration, the use of its in
come, and the distribution of its property in case it should be dis
solved.

2. This charter shall be executed in duplicate and one copy of 
it shall be preserved in the archives of the institute, the other, in 
the archives of the chancery.0

There is no invalidating clause affecting the establishment of 
an institute in the absence of the execution and the filing of these 
copies of the charter.

1491. Supervision by the local ordinary. 1. Even though in
stitutes of this kind be established as moral persons and no matter 
in what way they may be exempt, the local ordinary has the right 
and the obligation of visiting them all.

2. Even though not established as a moral person and even 
though entrusted to a religious house, if the case involves a reli
gious house of an institute of diocesan approval, the institutes are 
entirely subject to the jurisdiction of the local ordinary; if [en
trusted to] a religious house of an institute of pontifical approval, 
they are subject to watchful care [vigilantia] of the bishop in 
whatever pertains to the teaching of religion, moral propriety, 
exercises of devotion, and the sacred ministry.7

The Council of Trent in most general terms placed all charita
ble institutes under the supervision of the local ordinary, giving

Can. 1489. § 3. Cf. our commentary on can. 1523. Can. 148g, § 3, refers to 
the administration of approved institutes either established as independent ec
clesiastical moral persons or united with an existing ecclesiastical moral person. 
Cf. Coronata, op. cit., II, no. 1029.

0 Can. 1490, §§ 1, 2. Cf. our commentary on can. 1492, § 2.
T Can. 1491, §§ 1, 2. Cf. our commentary on can. 512, 535, 618, 690, 691, 1382, 

1425.
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him the right, as delegate of the Holy See, of visiting them to 
scrutinize every phase of the work connected with divine service, 
the salvation of souls, and the exercise of charity.8 Moreover, Leo 
XIII, in his constitution Romanos Pontifices (1881), provided 
that the local ordinary has the right to visit, at least as a delegate 
of the Holy See, any institute serving persons who do not belong 
to the religious institute.® In that constitution, however, the Pope 
made an exception for the colleges of exempt religious established 
on their own initiative with proper permission. Moreover, it is 
contended that other institutes of exempt religious are also with
drawn from the local ordinary’s right of visitation, except in re
gard to the spiritual care of inmates who are not members of the 
institute and provided they are not parochial institutes estab
lished in a parish united with a religious house.10

It is said that the obligation of watchful care carries with 
it the right of visitation only in the event that abuses are re
ported.11

1492. The accounting to the local ordinary. 1. Even though a 
pious institute shall have been rendered exempt from the juris
diction and the visitation of the local ordinary at the time of its 
foundation, by the running of prescription, or through an Apos
tolic privilege, the ordinary nevertheless possesses the right to de
mand an accounting and any custom in opposition to this rule is 
rejected as unreasonable [reprobata].

2. If the founder should wish that the administrators be not
•Sess. XXII, de ref., c.8; Schroeder, Council of Trent, pp. 156 f. This provision 

was based, in turn, on c.2, de religiosis domibus, ut Episcopo sint subiectae, III, 
11, in Clem, (a decree of the Council of Vienne [1311]). Cf. also Cone. Trident., 
sess. XXV, de ref., c.8; sess. XXI, de ref., c.8; Schroeder, op. cit., pp. 240 f., 141.

9 Leo XIII, const. Romanos Pontifices, May 8, 1881 (Fontes, no. 582). This 
constitution was issued to regulate relations in England. It was extended to the 
United States after the III Plenary Council of Baltimore; cf. Ill Plen. Council 
of Baltimore, Acta, no. 86; ibid., p. cv.

10 Cf. Coronata, ibid., no. 1031, p. 433, note 6; Melo, De exemptione regularium, 
pp. 129 f., 156 f. Reiffenstuel, op. cit., lib. Ill, tit. XXXVI, no. 7.

11 Cf. Coronata, op. cit., II, no. 1031, p. 433, note 5.
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bound to render an accounting to the local ordinary, the founda
tion shall not be accepted.12

It is contended that the general exemption of exempt clerical 
religious institutes is not contravened by canon 1492 and that in 
the case of an institute united to a house of such an exempt insti
tute, if it is not a parochial undertaking, the local ordinary cannot 
demand an accounting.13

1493. Supervision of the purpose of these institutes. The local 
ordinary shall ensure that the pious intentions of donors expressed 
in the foundation of these institutes shall be carried out in full.  
This canon expresses an obligation of the local ordinary and in
cludes the right of visitation. Therefore, as to the endowment of 
all institutes, even those mentioned in canon 1491, § 2, they are 
subject to the local ordinary’s visitation. Again, it is contended 
that, even with regard to such endowments, institutes united to 
a house of an exempt clerical institute are not included under this 
canon, unless the endowment is made in favor of a parochial enter
prise.

14

15
1494. Changes in the institute. Unless it is permitted in the 

articles of foundation, the permission of the Apostolic See is 
needed to suppress or unite these institutes or to divert them to 
purposes other than those specified in the foundation.15

18 Can. 1492. Cf. our commentary on can. 1525; there an annual accounting is 
required of canonically established institutes: here the right of demanding an 
accounting is given die local ordinary in regard to institutes exempted from the 
jurisdiction of the local ordinary. Cf. our commentary on can. 336, 344. 535, § 3, 
2a, 1515. 13 Cf. Coronata, ibid., no. 1031, p. 434; Melo, pp. 129 f.

14 Can. 1493. Cf. our commentary on can. 1515, 535 (§ 3, 2“).
14 Cf. Coronata, loc. cit.; Coronata bases his argument on the fact that in can. 

1515, the accounting is required to be made to the ordinary, not the local ordinary. 
He cites also can. 1550.

14 Can. 1494. Cf. our commentary on can. 1517 (§ 2), 1551.
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PART VI

Ecclesiastical Property

Canons

Division. The sixth part of the third book of the Code em
braces four titles, the first (title XXVII) deals with the acquisi
tion of property; the second (title XXVIII), with the administra
tion of property the third (title XXIX), with contracts; and the 
last (title XXX), with pious foundations. The first of these titles 
is preceded by four introductory canons (can. 1495-98)«

INTRODUCTION

Division. The first canon of the introduction (can. 1495) asserts 
the right of the Church, the Apostolic See, and subordinate ec
clesiastical moral persons to acquire, own, and administer prop
erty. Canon 1496 affirms the right of the Church to seek from the 
faithful the temporal means necessary for the prosecution of its 
work. Canon 1497 determines what property is ecclesiastical, 
and of this, what property is sacred and what property is pre
cious. Lastly, canon 1498 provides that in this part of the Code 
the term “Church" includes also subordinate ecclesiastical bod
ies.

M95- The right to hold property. 1. The Catholic Church 
and the Apostolic See have an inherent right, without restriction 
and independent of the civil authority, to acquire, own, and 
administer temporal property in the prosecution of the ends for 

704



ECCLESIASTICAL PROPERTY can. 1495 

which they were established.1 This right flows from the divine 
constitution of the Church as a perfect society, endowed with the 
prerogatives necessary for the accomplishment of its spiritual 
ends and thus with the right, since its ministers and those to whom 
they minister are men, of holding die property required for the 
successful exercise of that ministry.2 This is equally true of the 
Apostolic See, which also has, by divine constitution, the nature of 
a moral person.8 In the exercise of their right, the Church and the 
Apostolic See are governed only by the divine and the natural law.

2. Moreover, in accordance with the norm of the sacred canons, 
the right of acquiring, owning, and administering property be
longs also to individual churches [including also, and primarily, 
dioceses] and to other moral persons which have been established 
as juridical persons by ecclesiastical authority.4

The provision of this paragraph is more or less in conformity 
with the view of St. Thomas, who held that all ecclesiastical prop
erty belongs to the Supreme Pontiff as the principal dispenser, 
but not as owner or possessor.®

In the United States, there was not readily found a method in
1 Can. 1495, § 1.
* Cf. De Meester. Compendium, III, nos. 1438-44. Cf. II Plen. Council of Balti

more, Acta, nos. 182-86. 197-200. 202; 111 Plen. Council of Baltimore, Acta, nos. 
2G4 f., 284 f. 3 Cf. our commentary on can. 100, § 1.

4 Can. 1495, § 2. Even before Constantine, the Christians held real property 
(land and buildings) in the name of societies established to care for the needy 
or for the burial of their members. A reaction against the bounteous liberality 
of the faithful occurred, beginning with the thirteenth century, when so-called 
mortmain statutes were enacted, named such because it was said that land con
veyed to ecclesiastical corporations was held in a dead hand which did not lift itself 
to pass the property on to others. The effect of these statutes was to prevent such 
conveyances. /Vfter the Protestant Revolt, wholesale expropriation occurred in 
nearly every country of Europe. There is now probably no nation which recognizes 
the moral personality of subordinate ecclesiastical bodies unless it is conferred 
by the civil authority. Cf. Hannan, The Canon Law of Wills (Philadelphia: The 
Dolphin Press. 1934). chap. 8, "The Testamentary Beneficiary.”

& Summa theol. Ila llae, q. too, a. 1, ad 7. Cf. our commentary on can. 1499 
(§ 3)> »5*8.  Other views held that the property of subordinate ecclesiastical bodies 
was owned by God, by our Lord, or by St. Peter; by the universal Church; by the 
respective dioceses or bishops; by die members of a parish or a religious order; 
or by the poor.

705



can. 1495 THE SACRED CANONS

which parish property could be held. To escape the abuses re
sulting from ownership by lay trustees, bishops began holding the 
property in their own name. This procedure involved the danger 
that the family of the bishop might successfully assert a claim 
against that property or that a lien and sheriff’s sale might be 
executed against that property to pay the creditors of the bishop. 
The Councils of Baltimore insisted that the former risk be eluded 
by a will made by the bishop providing for the ultimate transfer 
of the property to his successor.6

The III Plenary Council of Baltimore frowned on the method 
of taking ecclesiastical property in the name of the bishop, sug
gesting that it be held in trust or preferably by the bishop as cor
poration sole, in States where such incorporation was possible 
under a general or a special act of the legislature.7 These latter 
methods were regarded as permissible by the Sacred Congrega
tion of the Council when, on July 29, 1911, it completely forbade 
the holding of ecclesiastical property in the name of the bishop 
(in fee simple) and recommended that an attempt be made to 
obtain legal recognition for the juridical personality of individual 
parishes organized on a plan acceptable under the laws of New 
York.8 Under that plan, approved by the legislature in 1863,

®Cf. decrees of die I Provincial Council of Baltimore (1829) enacted against 
the ‘‘trustee system”; dicy are quoted in II Plen. Council of Baltimore, Acta, nos. 
184-86. The I Plenary Council of Baltimore (1852) was also concerned with the 
prevention of lay interference; its decrees are quoted in II Plen. Council of Balti
more, Acta, nos. 197 f. The II Plenary Council of Baltimore was also intent upon 
diis. Cf. Acta, no. 201; cf. also III Plen. Council of Baltimore, no. 285. As to the 
will required of the bishop, cf. the decrees of the IV (1840) and V (1843) Provincial 
Councils of Baltimore, quoted in II Plen. Council of Baltimore, Acta. nos. 188, 
191, as well as the Instruction of the Sacred Congregation for the Propagation of 
the Faith (December 15, 1840), cited in II Plen. Council of Baltimore, Acta, nos. 
189 f. The II Plenary Council of Baltimore also insisted on this will; Acta, no. 204; 
so did the III Plenary Council of Baltimore; Acta, no. 269. The IV Provincial 
Council (1843) warned bishops to prevent priests from holding ecclesiastical 
property in their own names (quoted in II Plen. Council, Acta, no. 188); this 
restriction is stated also in the III Plenary Council, Acta, no. 280.

T Acta, no. 267.
■ Cf. AER, XLV (1911), 585, 596; Brown, The Canonical Juristic Personality 

with Special Reference to Its Status in the United States of America, The Catholic 
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the parish corporation consists of the bishop, the vicar general and 
the pastor, with two laymen chosen annually by the ecclesiastical 
authorities. These are authorized to file an incorporating certifi
cate with the Secretary of State. The courts have interpreted the 
statute as effecting, when its requirements are met, the incorpora
tion of the members of the parish. Under the statute it is further 
provided that no act of the corporation is valid without the sanc
tion of the bishop or, in his absence or inability to act, of the vicar 
general or the administrator of the diocese. An amendment was 
enacted in 1902 to permit the bishop to transfer without considera
tion the property of a divided parish to the parish newly estab
lished by die division and to divide the receipts proportion
ately.9

Even this approved plan does not square completely with the 
notion of the parish as an ecclesiastical non-collegiate moral per
son. But it is sufficiently approximate to that notion to guarantee 
the administration of the property of the parish under the super
vision of the hierarchy with the title in the individual corporation, 
as it is under canon 1499, § 2.10

1496. The right of demanding economic aid. The Church 
also has the right, independently of the civil authority, to demand 
from the faithful whatever is necessary for the observance of di
vine worship, the adequate support of clerics and other ministers, 
and the other ends for which it has been established.11

1497. Description of ecclesiastical property. 1. Temporal 
property, both movable and immovable corporeal property and 
incorporeal property, which belongs either to the universal

University of America Canon Law Studies, no. 39 (Washington, D.C.: The Catholic 
University of America, 1927), p. 137; Bartlett, The Tenure of Parochial Property 
in the United States of America, The Catholic University of America Canon Law 
Studies, no. 31 (Washington, D.C.: The Catholic University of America, 1926), 
p. 90; Bouscaren, The Canon Law Digest, II, 443-45.

0 Consolidated Laws of New York, Art. 5, §§90-92. In some States which 
authorize similar plans, a diocesan corporation can be formed by substituting 
the chancellor in the place held by the pastor in a parish unit.

10 Cf. Hannan, op. cit., nos. 526-38. u Can. 1496.
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Church and the Apostolic See or to some other moral person in the 
Church is ecclesiastical property.

2. [This property] is called sacred when it is dedicated by con
secration or benediction to use in divine worship; precious, when 
its value is notable because of its artistic quality, its history, or the 
material of which it is made.12

Secular law often considers as immovable property that which 
is in fact movable, as the key of a house. Incorporeal property con
sists chiefly of rights to corporeal property, inclusive of claims to 
it at law. As to precious property, authors commonly exclude from 
that category any object worth less than a thousand francs.18 
Analogous to the category of precious objects is that of votive 
offerings made at a shrine or altar14 and major (insignes) relics 
of the saints.18

1498. Extension of the term “Church.” In the canons that fol
low, by the term “Church” there is signified not only the universal 
Church or the Apostolic See, but also every moral person in the 
Church, unless from the context of the passage or the nature of 
the subject matter it is clear that this is not meant.16

12 Can. 1497, §§ 1, 2.
*3 For the equivalent in paper dollars, cf. our commentary on can. 1532. Cf. Ver

meersch-Creusen, Epitome, II, no. 819; De Meester, op. cit., Ill, no. 1446; Vromant, 
De bonis ecclesiae temporalibus, no. 36. Cf. S. C. C., resol. July 13, 1919 (AAS, 
XI, 416; Bouscaren, op. cit., I, 729). Contra Priimmer (Theologia moralis, III, no. 
525) and Cerato (Censurae vigentes ipso facto a Codice iuris canonici excerptae, no. 
43)-

Cf. our commentary on can. 1532. Cf. S. C. C., resp. Jan. 14, 1922 (AAS, XIV, 
160; Bouscaren, op. cit., I, 730 f.).

«Cf. our commentary on can. 1281. Cf. S. C. C., resol. July 13, 1919, (AAS, 
XI, 416; Bouscaren, op. cit., I, 729). xa Can. 1498.
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TITLE XXVII

The Acquisition oj Church 
Property

Canons 1499-1517

Division. The first canon of this title (can. 1499) points to ac
quisition as a source of title for the Church and its subordinate 
moral persons. Canon 1500 provides for the proportionate di
vision of the property and the debts of a moral person when its 
territory is divided. Canon 1501 regulates the devolution of the 
property of a dissolved moral person. Canon 1502 refers to par
ticular law and custom the continuation of the exaction of tithes 
and first fruits. Canon 1503 prohibits canvassing without the 
required permission. Canons 1504-1506 deal with diocesan taxes 
imposed on churches and benefices: the cathedraticum (can. 
1504); the seminary tax and other taxes allowed to meet an ex
traordinary need (can. 1505); and taxes imposed at the time of the 
foundation or the consecration of the benefice or the church (can. 
1506). Canon 1507 regulates the method of fixing stole fees. The 
next five canons deal with prescription: adopting the rule of the 
secular law in the respective nations (can. 1508); excluding cer
tain property from its operation (can. 1509); limiting its opera
tion in the case of sacred property (can. 1510); fixing the time 
limit in regard to the moral persons suffering it (can. 1511); and 
requiring good faith for its valid operation (can. 1512). The re
maining five canons of the title treat of gifts, chiefly those made in 

709



can. 1499 THE SACRED CANONS

wills: dealing with the capacity of the donor and the formalities 
of wills (can. 1513); the obligation of the faithful fulfillment of 
the intention of the testator (can. 1514); the rights of the ordinary 
as executor (can. 1515); the obligation of the cleric or religious 
to fulfill his task as executor by keeping the ordinary fully in
formed of his acts (can. 1516); and the modification of the plan 
specified by the donor (can. 1517).

1499. Acquisition as title. 1. The Church can acquire tem
poral property in all ways that are rendered just for others by the 
natural or the positive law.

2. Under the supreme authority of the Apostolic See, the 
ownership of property belongs to that moral person which has 
legitimately acquired it.1

Secular law cannot discriminate against the Church by mort
main statutes.2 Moreover, even though the statute be not dis
criminatory, secular law cannot impose on the Church restrictions 
that are more rigorous than the divine or the natural law.

In virtue of his position as supreme dispenser of all ecclesiastical 
property, the Roman Pontiff enjoys a right analogous to the right 
of eminent domain in reference to the property of subordinate 
ecclesiastical bodies. He can, in virtue of this power, condone 
usurpations by the secular authority of the property of these sub
ordinate ecclesiastical bodies or transfer the property of one of 
them to another. But in doing so he is required to observe the

1 Can. 1499, §§ 1, x. Cf. our commentary on can. 531 and on can. 142.
1 There are, however, such restrictions among the laws of several of the States 

touching, e.g., the persons allowed to hold title, the amount of property a church 
may hold, the invalidation of bequests made within a specified time of death, 
and the limitation of the amount that a testator may bequeath to religion and 
charity to the exclusion of legally recognized heirs. Cf. Hannan, op. cit., nos. 
156-70, 552-55, 641. There once was indirect interference through the refusal 
of the courts of various States to recognize gifts made to uncertain beneficiaries, 
e.g., the poor, or to enforce the payment of gifts when the plan of the donor was 
impracticable or impossible of fulfillment. But it seems that in all the States 
the courts have now come to the position in which they will not allow gifts to 
fail for these reasons. Cf. Hannan, op. cit., chap. 9, “Indirect Disabilities Imposed 
on Beneficiaries",*  Hannan, "Initial American Discrimination against Charitable 
Trusts," The Jurist, VIII (1948), 287.
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conditions requisite in the case of the exercise of the right of 
eminent domain on the part of the secular power, i.e., he must be 
moved by a proportionately serious reason and he must provide 
for adequate compensation. No one else in the Church enjoys 
this power over the subordinate bodies subject to their jurisdic
tion. Religious superiors general cannot transfer the property of 
one province to another, and bishops cannot transfer the property 
of one parish to another, no matter how serious a reason they may 
have for doing so and even though they are willing to provide 
adequate compensation. Even should secular law recognize such 
an act on the part of the bishop, as it would if it had granted him 
incorporation as a corporation sole, his act, in the absence of an 
Apostolic indult, would be canonically invalid and unjust.8

1500. The division of property and debts. When the territory 
assigned an ecclesiastical moral person has been divided in such 
a way that either a part of it is given another moral person or a 
distinct moral person is created for the separated part of the ter
ritory, an equitable and proportionate division shall also be made, 
by the ecclesiastical authority authorized to make the division, of 
the common property which was destined for the benefit of the 
whole territory, as well as of the debts which were contracted for 
the entire territory, provided, however, that there be respected 
the intentions of pious founders or donors, legally vested rights, 
and special laws governing the moral person involved.4

1501. The devolution of property on dissolution. When an ec
clesiastical moral person has been extinguished, the ownership 
of its property devolves upon the immediately higher ecclesiastical 
moral person, provided, however, that there be always respected 
the intentions of founders or donors, legally vested rights, and 
special laws governing the moral person which has ceased to be.8

■ Cf. Priimmer, Manuale, q.443; Vermeersch-Creusen, op. cit,» II, no. 821; 
Vroinant, op. cit., no. 50; De Meester, op. cit., Ill, no. 1449.

4 Can. 1500. Cf. our commentary on can. 1427, §§ 3, 4.
4 Can. 1501. Automatic extinction occurs only after a hundred years of in*  

activity. Cf. our commentary on can. 102, 699. The ownership of the property of a 
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1502. Tithes and first fruits. The special statutes and the laud
able customs of individual regions shall be observed in regard to 
the payment of tithes and first fruits.®

1503« Collections. Without prejudice to canons 621-24, pri
vate persons, whether clerics or lay persons, are forbidden to so
licit funds [stipem cogere] for any pious or ecclesiastical institute 
or purpose without the written permission of the Apostolic See 
or of both their own ordinary and the local ordinary.7 Any oral 
request is thus forbidden, even though it is not made from door 
to door. Authors exclude from this prohibition requests made by 
mail.8 * Pastors are not private persons within their parish and so 
are not subject to the restriction of this canon; 0 but they cannot 
give the permission required by this canon unless delegated to do 
so by the local ordinary. On the other hand, the local ordinary can 
command a pastor who is an exempt religious to take up a col
lection inside or outside the parochial church 10 11 and, if the local 
ordinary gives the required permission to any private person, the 
pastor cannot prevent the latter from acting in virtue of its au
thorization.11

dissolved association of the laity seems to devolve upon the diocese. Cf. De Meester, 
ibid., no. 1451; Vromant, ibid., no. 55; Claeys Bouuacrt-Simenon, op. cit., Ill, 
no. 255; contra Coronata (op. cit., II, no. 1040, p. 444), who holds that if it was 
established by a religious superior, the ownership of its property devolves upon 
the religious house or province which issued the decree establishing it.

8 Can. 1502.
7 Can. 1503. Members of strictly mendicant orders are not restrained by this 

canon when they collect within the diocese in which their monastery is located. 
Cf. our commentary on can. 621-24.

8 Cf. Vromant, ibid., no. 74,3 f.; Priimmer, Manuale, q.445; Vermeersch-Creusen. 
ibid., no. 823.

0 Cf. our commentary on can. 415 (§2, 5*), 630 (§4). Cf. Vermeersch-Creusen, 
loc. cit.; Priimmer, loc. cit.; Coronata, ibid., no. 1042; contra Claeys Bouuaert- 
Simenon, ibid., no. 257. 10 Cf. Coronata, loc. cit.; De Meester, ibid., no. 1454.

11 Coronata, he. cU.; Augustine. op. cit., VI, on can. 1503.
71«

The III Plenary Council of Baltimore provided that the local 
ordinary’s permission should not be given unless the collector’s 
ordinary or religious superior had obtained it in advance of the 
arrival of the collector and it forbade that if the latter be a priest
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he should be permitted, if he lacked the permission of the local 
ordinary, to celebrate Mass even once.12 The first clause of this 
prohibition is still effective.13 The III Plenary Council also for
bade the soliciting of Mass stipends through advertisements in
serted in newspapers or in circulars.14

A decree of the Sacred Congregation for the Oriental Church, 
affecting Oriental clerics even of the highest rank whenever they 
are outside their own Oriental territory, forbade local ordinaries 
to give them the permission to collect unless these ordinaries have 
been informed in advance of the coming of the cleric through in
formation sent by the Sacred Congregation either directly or 
through the apostolic delegate and warned the local ordinaries to 
disregard any credentials of any sort presented by these clerics, 
even such as purport to come from the Sacred Congregation it
self unless such direct information had been received before
hand.13

1504. The cathedratic tax. All churches and benefices subject 
to the jurisdiction of a bishop, as well as confraternities of the 
laity, shall as a sign of their allegiance pay annually to the bishop 
a cathedratic payment, that is, a moderate tax determined in ac
cordance with the norm of canon 1507, § 1, unless it has already 
been determined by ancient custom.  The cathedratic tax is a 
token payment of an identical amount, not varying from parish

10

19 Acta, no. 295. The III Provincial Council of Baltimore (1837) urged bishops 
to suspend priests who presumptuously violated a similar prohibition by col
lecting without the permission of die local ordinary. This decree is quoted in II 
Plen. Council of Baltimore. Acta, no. 119.

13 As to the second clause, cf. our commentary on can. 804. An exception was 
made in the decree itself for Mass celebrated by an exempt religious in a monas
tery of his institute.

u Acta, no. 296. Cf. our commentary on can. 827. Cf. also II Plen. Council of 
Baltimore, Acta, no. 370.

liS. C. Or., deer. Jan. 7. 1930 (AAS, XXII. 108; Bouscaren. op. cit., I, 27-29).
,tt Can. 1504. The 11 Plenary Council of Baltimore (Acta, no. 100) provided 

for a s) nodal tax to support the bishop; but this is not the cathedraticum. The 
provision is opposed to die Code and is dierefore abrogated. Cf. Vermeersch- 
Creusen, ibid., no. 826; contra Kremer, Church Support in the United States, 
pp. 117-24. Ci. also Bouscaren-Ellis, up. cit., pp. 788 1.
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to parish; but even benefices of removable tenure (manual) 
are subject to it. But it must be assessed on all or none. The Sacred 
Congregation of the Council replied that it was not expedient 
to impose a cathedratic tax on parish churches in proportion 
to the number of parishioners in order to meet the expenses 
of the chancery.17 The cathedratic tax is not an obligation pay
able during the vacancy of the see.18

1505. An extraordinary diocesan tax. Besides the seminary tax 
authorized in canons 1355 f., or the pension that is allowed to 
be imposed on a benefice by canon 1429, to meet a special press
ing diocesan need, the local ordinary can impose a moderate 
extraordinary tax on all incumbents of benefices, religious as 
well as secular.18

Since it is only an extraordinary tax that is authorized by this 
canon, the tax suggested by the III Plenary Council of Baltimore 
for the support of infirm priests seems not permissible.20

1506. Prohibition of other diocesan taxes. Only at the time of 
foundation or consecration can the ordinary impose any other 
tax for the good of the diocese or for the patron on churches, bene
fices, and other ecclesiastical institutes, even though they are sub
ject to him; but in no case can a tax be imposed on manual or 
founded Mass stipends.21

1507. Stole fees. 1. Without prejudice to canon 1056 and 
canon 1234, it belongs to a provincial council or a meeting of the 
bishops of a province to specify the fees payable in the entire ec
clesiastical province for the various acts of voluntary jurisdiction, 
for the execution of rescripts of the Apostolic See, and on the oc-

iT S. C. C., resol., Mar. 14, 1920 (AAS, XII, 444; Bouscaren, op. cit., I, 719 f.). 
«S. C. C., resol. Aug. 20, 1917 (AAS, IX, 497; cf. Bouscaren, op. cit., I, 719).
10 Can. 1505. In pre-Code law, the consent of the board of diocesan consultors 

was required for the imposition of this tax. Cf. Wernz, op. cit., Ill, no. 224. Authors 
excuse the incumbents of benefices of exempt religious from the payment of this 
tax. Cf. Vermeersch-Creusen, loc. cit.

80 Cf. Acta, no. 71. A mutual aid society, as suggested by the Council, seems per
missible, as does an annual collection for this purpose taken up in all the churches 
of the diocese. 8X Can. 1506.
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casion of the ministration of the sacraments or the sacramentals; 
but such a schedule is of no effect unless it is previously approved 
by the Apostolic See.

2. With regard to the fees payable for judicial acts, the pro
vision of canon 1909 shall be observed.22

The Sacred Congregation of the Council specifically criticized 
the schedule sent for approval by a certain province for specifying 
a range of fees within which the respective bishops of the prov
ince were free to make a choice. In the same case, the Sacred Con
gregation insisted that no charge can be made except for the 
actual material used, i.e., not for the writing or the trouble in
volved in granting the following faculties: for the exercise of the 
power of orders; for the administration of the sacraments; for 
preaching; for the transfer and interment of the remains of the 
deceased. It disapproved of a heavier fee for the same service 
charged priests coming from outside the diocese than that assessed 
against priests of the diocese. It ordered expunged a fee to be paid 
the bishop on the occasion of his conferring benefices.28

,a Can. 1507. Cf. our commentary on can. 1056 (which pennits the acceptance 
of only a moderate offering for matrimonial dispensations to meet the chancery 
expenses) and 1234 (which authorizes the local ordinary, with the advice of the 
board of consultors, to fix funeral fees). Cf. also our commentary on can. 831. 
That canon places in the hands of the local ordinary the fixing of the diocesan 
manual Mass stipend.

83 S. C. C., resol. Dec. 11, 1920 (AAS, XIII [1921], 350; Bouscaren, op. cit., 
I, 720 f.). The resolution referred to the decree of the Sacred Congregation of the 
Council of June 10, 1896 (cf. Fontes, no. 4298) and to the letter of Innocent XI, 
Essendo avuto, of October 8, 1678.

The II Plenary Council of Baltimore forbade the demanding of fees on the 
occasion of the administration of the sacraments (Acta, no. 221) and of the grant
ing of matrimonial dispensations (Acta, no. 386). The latter prohibition was re
peated in the 111 Plenary Council (Acta, no. 134). The III Plenary Council also 
left the matter of fixing stole fees to bishops, who were instructed to act in this 
matter either in synod or with the advice of the board of diocesan consultors 
mid to send their schedule to the Holy See for approval (no. 294). Cf. our com
mentary on can. 463. Cf. II Plen. Council of Baltimore (Acta, no. 94); the pro
vision of the II Plenary Council is in conflict with can. 463 inasmuch as it provides 
for a division of stole fees between a pastor and his assistants but the conflict exists 
only in the case in which the stole fees have been allotted to the pastor by custom 
or in which the fees have been fixed in accordance with can. 1507, § 1.
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1508. Extent of prescription. Without prejudice to the canons 
that follow, the Church, in relation to ecclesiastical property, 
adopts prescription, as it stands in the legislation of the respective 
nations, as a method of acquiring property [usucapio] and of free
ing oneself of obligations.24

In American law, prescription as a means of acquiring title is 
composed of three diverse methods: adverse possession, prescrip
tion, and the limitation of actions.28 In the first two methods, ad
verse possession of property is required, as well as the running of 
the prescribed period of time. The third method deprives a 
negligent creditor of his right to have his claim enforced in court 
when he has failed to assert his claim in court within the time 
prescribed; it may be called negative prescription since, unlike 
the effect of the first two methods, its effect is not to give posi
tive title but to prevent the claimant from asserting his claim.26

The difference between adverse possession and prescription in 
the law of the States of the United States is based upon the nature 
of the property to which title is acquired: the former referring 
to corporeal property; the latter, to incorporeal property, e.g., 
a right of way over another’s land. Moreover, the latter kind of 
right is based on a presumed grant, whereas title to corporeal 
property by adverse possession prescinds from the question of 
grant and rests on the circumstances of possession.

The time period required for the obtaining of title to land by 
adverse possession is always longer than that required for the 
obtaining of title to movable property (chattels or personalty). 
In some States it is as high as twenty-one years and in Texas it is 
twenty-five years. The period in which title to movable property

“Can. 1508.
20 It is based on die statute of 1623 passed in die reign of James I, entitled “An 

Act for Limitation of Actions, and for Avoiding of Suits in Law" (21 Janies I, c. 16).
20 Since the only case in which a claimant can be successfully barred from 

asserting his claim in court is one in which his failure to assert it in due time is 
owing to his own negligence, there seems to be no reason why a defendant can
not show the court that he is liberated from the claim because of the expiration 
of die time period widiin which it could have been successfully asserted.
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is thus acquired is usually six years or less. The time period for 
the obtaining of a right to incorporeal property is analogous to 
that required for the title by the adverse possession of land.

The other qualities of the possession required, in the United 
States, to give title are, in the case of both adverse possession and 
prescription, that it be definite, hostile to the claim of those out of 
possession, notorious (i.e., widely known), enjoyed under a claim 
of right (i.e., under an assertion of title) and in good faith, con
tinuous, uninterrupted, exclusive as to title, and peaceable. Good 
faith is presumed in the absence of proof to the contrary. This 
seems to be the rule which an ecclesiastical court must also follow.

There can be no adverse possession between husband and wife 
while the marital relation continues nor between a trustee and the 
person for whose benefit he holds title. If two persons own the 
same land, one can benefit by adverse possession against the other 
only through acts which unequivocally deny the right of pos
session to the other. Moreover, if a tenant has paid rent for a time, 
he cannot by the non-payment of rent over the required period 
claim title by adverse possession.

The time period for the outlawing of suits varies from State to 
State. In the case of contracts and book accounts it is, in many 
States, six years, though a shorter period in some; a few States 
require the running of ten years in the case of contracts.27

In the case of the limitation of actions, an ecclesiastical court 
will be governed by the secular law rule except in those cases in 
which the Code itself has specified periods after which a suit is 
outlawed.28

*T Longer periods are also required in the case of contracts executed under 
seal, and creditors*  claims that have been acknowledged by court sentence; a 
shorter period is generally specified for suits claiming compensation for personal 
injuries. Gl. Martin, Adverse Possession, Prescription and Limitation of Actions. 
The Canonical “Praescriptio,” The Catholic University of America Canon Law 
Studies, no. 202 (Washington, D.C.: The Catholic University of America Press, 
i<) I I). PP- Ho f-

•s Cf. can. 1701; as to the excepted suits cf., e.g., can. 1695 (§ 2), 1698 (§ 2), 1684 
(§ 2)» >b88 (§ 1). 189g. The limitation affecting criminal prosecution as proposed

717



can. 1509 THE SACRED CANONS

The time period outlawing suits does not run, under law in 
the United States, against minors, married women, the insane, 
those in prison, and persons out of the country, as long as their 
disability in regard to entering suit prevents them from asserting 
their claim. Nor does it run against one who cannot assert his 
claim because, owing to the debtor’s absence, he cannot bring the 
latter into court.

1509. Exemptions from the operation of prescription. The 
following are exempt from the operation of prescription:

10 A right given by the divine natural or the divine positive 
law,29 e.g., the primacy of the Roman Pontiff, a right given by the 
divine positive law;

in the Code does not extend to the limitation of suits for personal injury result
ing from die same offense; as to die limitations on criminal prosecution, cf. can.
1702-4. 20 Can. 1509, i°.

««Can. 1509, 2*. The exceptions of can. 1509, exclusive of i* and 7*, are ex
ceptions made by canon law. 81 Cf. our commentary on can. 63.

«2 Can. 1509, 3°. 88 Cf. our commentary on can. 118.
88 Can. 1509, 4*. Boundaries will be doubtful if there is wanting proof of the

ecclesiastical authority on which they are based. Cf. Wernz, lus decretalium, III, 
no. 300.

88 Can. 1509, 5*. Liberation from the burden is thus forbidden, but not the 
transfer of die burden from one to another. Cf. Wernz, loc, cit,

88 Can. 1509,6*. 87 Cf. our commentary on can. 1446.
718

20 That which can be obtained only by Apostolic privilege; 80 
but possession for a hundred years is equivalent to an Apostolic 
privilege; 81 * *

30 Spiritual rights the ownership of which exceeds the capacity 
of laymen, so far as concerns prescription in favor of laymen,32 
e.g., the exercise of ecclesiastical jurisdiction; 88

40 The definite and undisputed boundaries of ecclesiastical 
provinces, dioceses, parishes, Apostolic vicariates, Apostolic pre
fectures, abbacies nullius and prelacies nullius; 84 * *

50 Stipends for and the burdens of the application of Masses; 88
6° An ecclesiastical benefice in the absence of title; 30 but color 

of title suffices to permit the operation of prescription; 37
70 The right of visitation and obedience with the effect that
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those subject to it would be liberated from visitation by any prel
ate and from the obligation of obedience to any prelate;88

8° The payment of the cathedratic tax.8®
1510. Limitations on the operation of prescription. 1. Sacred 

objects owned by private persons can be acquired by private per
sons through prescription, but the latter cannot devote them to 
uses that are not sacred; but if they have lost their consecration 
or blessing, they can be acquired even for such use without re
striction, but not for sordid use.

2. Sacred objects that are not owned by private persons cannot 
be prescribed by a private person, but they may be prescribed by 
one ecclesiastical moral person against another.40

•• Can. 1509, 7*. The transfer of obedience from one prelate to another is not 
thus withdrawn from the operation of prescription. Cf. Wernz, op. cit., no. 299. 
IV. •• Can. 1509, 8'.

«Can. 1510, §§ 1, 2. 41 Can. 1511, §§ 1, 2.
«Can. 1512. This provision is but an assertion of a principle of the natural 

law. 48 Cf. Vermeersch, Theologia moralis, II, no. 404.
719

1511. Interval for prescription against ecclesiastical moral 
persons. 1. A period of one hundred years is required for the 
operation of prescription against the immovable property of the 
Apostolic See, and also against precious movable property belong
ing to it, as well as against rights and claims at law, whether per
sonal or real, pertaining to it.

2. A period of thirty years is required in the case of other ec
clesiastical moral persons.41

1512. Good faith. Prescription is of no avail unless it is 
founded on good faith, existing not only at the beginning of pos
session but also during the whole period of possession required 
for prescription.  In the case of the limitation of action for pay
ment, it is probable that so-called negative good faith suffices, i.e., 
that in virtue of which the debtor honestly believes that he is 
under no obligation to make payment until demand has been 
made on him by the creditor.  However, in this case it must be 
clear that the positive law intends to extinguish not merely the 

42
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adverse right of action but the very right of the adverse party to 
payment.44 Since moral persons always retain the same identity, 
the good faith of subsequent officials does not counteract the bad 
faith of their predecessors.

1513« Gifts. 1. He who under the natural and the ecclesiastical 
law enjoys the unrestricted capacity of disposing of his property 
may, during his life [per actum inter wvos] or in contemplation 
of death [per actum mortis Cfliua], give his property to pious 
causes.48 This canon gives general recognition to the capacity of 
even the unbaptized, notwithstanding attempts at prohibition on 
the part of secular authority, to contribute in person, by proxy, or 
through the mail, to collections taken up or appeals made in be
half of the religious, charitable, and educational activities of the 
Church and its subordinate bodies.

2. In last wills favoring the Church there shall be observed, if 
it can be done, the formalities required by the secular law; but if 
they were not observed, the heirs shall be admonished to carry out 
the intention of the testator.40 There seems no probability in the 
view that a bequest lacking the required formalities cannot create 
an obligation in the internal forum. This is especially true after 
the Code. The Code Commission itself issued a reply to the effect 
that the admonition required by canon 1513, § 2, must be given 
as a matter of obligation.47

1514. Exact fulfillment of donor’s intention. The wishes of the
44 Cf. Coronata, op. cit., II, no. >050, p. 456.
48 Can. 1513, § 1. As to what are pious causes, cf. our commentary on can. 148g. 

Divine worship is included among such causes; cf. Vcrmecrsch, op. cit., II, no. 
564. Christians are presumed to be influenced by a supernatural motive, and this 
is the determining factor in qualifying the gift as made to a pious cause rather 
dian to a merely humanitarian cause. 40 Can. 1513, § 2.

47 Code Commission, Feb. 17, 1930 (/US, XXII, 196; Bouscaren, op. cit., I, 
725). Cf. Vermeersch-Creuscn, op. cit., II, no. 835; De Meester, op. cit., Ill, no. 
1466; contra Priimmcr, Manuale, q.448, no. 1; Noklin-Schinitt, Theologia moralis, 
II, no. 556, 2. The Sacred Penitentiary has expressed itself as ready to consider 
a compromise in such a case. Cf. S. Poenit., Jan. io, 1901 (Coll. S. C. P. F., no. 
2099); S. Poenit., Apr. 23, 1927; cf. Vermeersch, “De testamento ad causas pias 
et canone 1513, §2,” Periodica, XIX (1930), 49e-63*;  Hannan, “The Canon 
Law of Wills," The Jurist, IV (1944), 534-41. Cf. our commentary on can. 569.

720



ACQUISITION OF CHURCH PROPERTY can. 1516 

faithful contributing or leaving a portion of their wealth to pious 
causes, whether during thvir lifetime or in contemplation of 
death, must be most exactly carried out even in regard to the 
method of administration and the distribution of the property, 
except as provided in canon 1515. § 3.48

1515—1516. Ordinaries as executors of donor's intent. 1. Or
dinaries are the executors of all pious donations made in con
templation of death or during the lifetime of the donors.

2. In virtue of this right ordinaries can and must exercise 
vigilance even to the extent of visitation in order that the wishes 
of the donors may be carried out; other delegated executors must, 
when they have completed their task, render an account to them.

3. Clauses inserted in last wills contrary to this right of ordi
naries shall be considered as non-existent.' ®1

1516. 1. A cleric or a religious who has been entrusted by the 
donor during his lifetime or in a will with property to be devoted 
to pious causes, must inform the ordinary of his trust and report 
to him all the items of movable or immovable property involved 
together with the burdens imposed; and if the donor should ex
pressly and absolutely forbid this, the commission shall not be 
accepted.

2. The ordinary must demand that property thus charged shall 
be safely invested and exercise vigilance over the fulfillment of 
the pious wish in accordance with the norm of canon 1515.

3. For property given any religious in trust, if it is given to 
the churches of the place or of the diocese for the benefit of the 
people or of pious causes, the ordinary meant in §§ 1, 2, is the 
local ordinary; otherwise the proper ordinary of the religious is 
meant.80

A cleric or a religious must notify the ordinary of his trust even
4» Can. 1514.
40 Can- 1515. §§ 1-3. The donors may name executors to act under the authority 

of the ordinary.
ft*»  Can. 1516, §§ 1-3. Cf. our commentary on can. 535 (§3, a-), 630, (§§3. 4), 

631 (§3)» ,l82’ M*5»  >525. »550.
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when the gift is made during the life of the donor. Though a lay 
person is not bound by the obligation of making this report, he 
is bound to submit to the inspection of the local ordinary and to 
render an account of his administration.61 Even though the secu
lar law may regard the gift as free from any trust obligations, e.g., 
because the required formalities were not observed or because the 
imposition of the obligation on the recipient was forbidden by 
law, nevertheless, if the beneficiaries are pious causes, the obliga
tion must be fulfilled and the requirements of this canon must be 
observed.

1517. Adjustments in distribution. 1. The relaxation, specifi
cation, or modification of last wills, which can be made only when 
justifying necessity permits, is reserved to the Apostolic See, un
less the founder expressly granted this authority also to the local 
ordinary.

2. But if, because of diminished income or for some other rea
son, through no fault of the administrator, the fulfillment of the 
imposed burdens shall have become impossible, then also the ordi
nary, after hearing the interested parties, and carrying out the 
intention of the founder in a manner as exact as possible, may 
authorize an equitable decrease in the burdens, but not of Mass 
burdens, the relaxation of which is always exclusively reserved 
to the Apostolic See.62 Relaxation reduces the number of acts; 
specification, the proportions of the plan. Modification substi
tutes acts, plans, or beneficiaries.63 A justifying necessity is 
considered present when a more advantageous use of the gift is 
possible.64 But this reason is available only to the Apostolic 
See. Without it, even the Holy See would act invalidly in this 
matter,66 except in the case of a relaxation of the burden of Masses,

Cf. De Meester. op. cit., Ill, no. 1469; Vermeersch-Creusen, op. cit., II, no. 
836, II. 62 Can. 1517, 1, 2.

»’Cf. De Meester, ibid., no. 1470; Vromant, op. cit., no. 166.
»« Cf. ReifTenstuel, op. cit., lib. Ill, tit. XXVI, no. 807.
*®Cf. Wernz, I us decretalium, III, no. 283; Coronata, op. cit., II, no. 1057, 

p. 469.
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since the Roman Pontiff can supply for these from the treasury 
of the Church, which is subject to his administration. But even 
in this case his action would be unlawful, in the absence of the 
requisite reason.86

The local ordinary can act in any of the ways mentioned only 
when it is impossible to carry out the wishes of the donor. Moral 
impossibility seems to suffice.67 So does legal impossibility arising 
from prohibitions of canon law or secular law.88 If only a condi
tion attached to the gift is unlawful or impossible of fulfillment, 
it is considered not attached.80 Moreover, if it be impossible to 
ascertain what the obligation is or who the beneficiaries are, the 
ordinary may name the purpose to be promoted or the persons 
to be benefited.00 The ordinary may even substitute acts, plans, 
and beneficiaries, if those named by the donor cannot be realized; 
but not if it is merely a question of adopting others that are more 
practicable.61 Religious ordinaries, as well as local ordinaries, are 
authorized to proceed in cases of impossibility of fulfillment in 
regard to gifts subject to their jurisdiction.6’

In the United States, the courts of some States will not interfere 
in any way with the intent of the testator, even when it is impos
sible or illegal to carry it out; the gift simply fails. In other States, 
the so-called cy pres doctrine is adopted, under which, if the 
testator has manifested a general intent, the courts will save the 
gift. But even in the adoption of this doctrine the courts of some 
States are more liberal than those of others. Some will not permit 
the substitution of one object for another that has become im
practical but will restrict themselves to perfecting the means sug
gested by the testator.68

•• Cf. Gasparri, De Eucharistia, I, no. 618.
®T Cf. Cone. Trident., sess. XXV, de ref., c.8; Schroeder, Council of Trent, 

pp. a p*  f. »• Cf. Hannan, The Canon Law of Wills, no. 797.
a» Cf. Sclnnalzgruebcr, Ius ecclesiasticum universum (5 vols. in 12, Rome, 

18.13-45). lib. I, tit. XXXV, no. 31. 80 Cf. Hannan, op. cit., no. 798.
01 Ci. De Meester, loc. cit.; Vromant, op. cit., no. 169.
«a cf. Blat, Commentarium, III, pars VI, no. 429: contra Augustine, op. cit., 

VI, on can. 1517, § 2. « Cf. Hannan, op. cit., nos. 576 f.
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TITLE XXVIII

The Administration of Church 
Property *

Canons 1518-1528

Division. The first canon of this title (can. 1518) points to the 
Roman Pontiff as the supreme administrator of ecclesiastical prop
erty. The next three canons (can. 1519-21) govern the position of 
the local ordinary in relation to ecclesiastical property within his 
diocese. Canon 1522 enumerates the duties of administrators ap
pointed by the local ordinary; and canon 1523, the duties of all 
administrators. Canon 1524 requires all administrators to pay a 
living wage; canon 1525 demands that an annual accounting be 
rendered the local ordinary; canon 1526 forbids the introduction 
of lawsuits without prescribed permissions; canon 1527 lays down 
rules for acts of extraordinary administration; and canon 1528 
imposes the burden of restitution on administrators who cause 
injury to ecclesiastical property by an unjustified resignation of 
their post.

1518. The Roman Pontiff, supreme administrator. The Ro
man Pontiff is the supreme administrator and dispenser of all ec
clesiastical property.1

1519. The supervision of the local ordinary. 1. Il is the duty 
of the local ordinary to watch carefully over the administration

xCan. 1518. Cf. our commentary on can. 1495 (§ 1), 1499 (£ 2). In practice, the 
Roman Pontiff directly administers only the piopeity of the Holy Sec and this, 
through offices and officials of the Roman Curia.
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of all ecclesiastical property in his territory which has not been 
withdrawn from his jurisdiction, without prejudice to more ex
tensive rights which he may enjoy through lawful prescriptions.2 

The bishop is not only the supervisor bui also the administra
tor of the endowment of his benefice (mensa episcopalis), and 
the local ordinary is the administrator of property that is specifi
cally diocesan property as opposed to property belonging to any 
subordinate moral person within the diocese.3 In his office of 
supervisor, the local ordinary can compel clerics to comply with 
the requirements of the secular law to safeguard ecclesiastical 
property.4

2. Ordinaries shall take care to regulate the entire field of the 
administration of ecclesiastical property through special oppor
tune instructions given within the limits of the general law and 
with due respect to vested rights, lawful customs, and the cir
cumstances involved.®

1520. The diocesan council of administration. 1. For the 
proper discharge of this responsibility, every ordinary shall estab
lish in his episcopal city a council which shall consist of a presi
dent, who shall be the ordinary himself, and of two or more 
qualified men who are, if possible, experts also in secular law, 
selected by the ordinary after hearing the chapter [the diocesan 
consultors], unless an equivalent provision has been lawfully 
made by law or particular custom.

2. In the absence of an Apostolic indult they are not to be 
appointed to the post of administrator who are related to the 
local ordinary in the first or second degree of consanguinity or 
affinity.® Laymen, however, seem not excluded from this post.7

3. When important administrative acts are to be performed 
» Can. 1519, § 1. Cf. our commentary on can. 1499. § 2.
3Cf. Wernz, o/>. cit., Ill, no. 151; Vermeersch-Creusen, op. cit., II, no. 840; 

De Meester, op. cit., Ill, n. 1473, notc
•*  S. C. de Prop. Fide, May 27, 1881 (Coll. S. C. P. F., no. 1553).
•Can. 1519, § 2. *Can.  1520, 1, 1.
T Cf. Blat, op. cit., Ill, pan VI, no. 434; Augustine, op. cit., VI, on an. 1520, 

S>.
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the local ordinary shall not fail to consult the council of adminis
tration; the members of it have, however, only an advisory capa
city unless their consent is required in cases specially enumerated 
in the general law or in virtue of the articles of foundation.8

4. The members of this council shall, in the presence of the 
ordinary, take an oath that they will efficiently and faithfully ful
fill their office.®

1521. The appointment of particular administrators. 1. In 
the administration of property belonging to a church or a pious 
place which does not, under the law or the articles of its founda
tion, have its own administrator, the ordinary shall, in addition to 
the diocesan council of administration, appoint qualified, prac
tical men of good reputation, whom, at the lapse of a three-year 
term, he shall replace with others, unless local circumstances in
dicate a contrary course  in respect to their term of office.10 11

2. But if laymen share in the administration of ecclesiastical 
property either in virtue of the lawful terms of a foundation or 
under a title granted in the act of establishment or through the 
wish of the local ordinary, nevertheless the entire administration 
shall be carried on in the name of the Church and without prej
udice to the right of the ordinary to inspect, to demand account
ings, and to prescribe the method of administration.12

A layman cannot be placed in sole control of the administration 
of ecclesiastical property.18 But it seems to suffice that a single 
cleric should be designated.14

•Can. 1520, §3. Cf. our commentary on can. 105, 1*.  Vermeersch-Creusen (op. 
cit., II. no. 841) find a special reason for holding that consultation as required 
in this canon does not affect die validity of the act; contra Coronata, op. cit., II, 
no. 1061, p. 474; Blat, loc. cit. Cf. our commentary on can. 1532 (§ 3), 1533.

•Can. 1520, §4. 10Can. 1521, § 1.
ix The exception seems to refer only to the term of office; consequently it does 

not have the effect of permitting that the church or pious place shall go without 
its particular administrators. Cf. Coronata, op. cit., II. no. 1062, p. 475; Blat. ibid., 
no. 435. 12 Can. 1521, § 2.

»» Cf. Blat, loc. cit.; Coronata, loc. cit.
i*  Cf. Blat, loc. cit.; Coronata, loc. cit.; contra Haring, Grundzilge des kathol- 

ischen Kirchenrechts. II Cq7 f.
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The provisions of this canon are applicable to cases in which 
no administrator has been designated by law or by the articles of 
foundation.10 Since the pastor is the administrator of the parish 
entrusted to him, canon 1521 does not require the local ordinary 
to appoint church committeemen to assist the pastor in the ad
ministration. The local ordinary is free to provide for their ap
pointment in accordance with the discretion accorded him by the 
III Plenary Council of Baltimore.10

1522. The duties of specially appointed administrators. Be
fore they take over their post, the administrators dealt with in 
canon 1521:

10 Must give assurance by an oath taken in the presence of the 
local ordinary or the rural dean that they will efficiently and 
faithfully carry on their work of administration;

2° There shall be made an accurate itemized inventory, which 
all shall sign, of immovable property and of precious and other 
movable property with a description of it and an estimate of its 
value; or a previously made inventory shall be accepted, with 
a notation of the property that has been acquired or lost since it 
was made.

30 One copy of this inventory shall be filed in the archives of 
the local administration and another, in the archives of the curia; 
and in both there shall be noted whatever change shall occur in 
the status of the property involved.17

1523. The general duties of administrators. The adminis
trators of ecclesiastical property are required to fulfill their re
sponsibility with the diligence of a good family head; therefore 
they must:

10 Be on guard that the property entrusted to their care shall 
not be destroyed or damaged;

«The law provides for administrators, e.g., in can. 691. 1182 f., 1476 f., 1489 
(§ 3)*  our commentary on these canons.

1« Cf. Acta, no. 287. 1. When they are appointed they form a council in ac
cordance with can. 1183. Cf. our commentary on can. 1183.

it Can. 15a», i*-3*.
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2° Observe the requirements of both canon law and secular 
law, as well as those specified by the founder or the donor or 
imposed by legitimate authority;

30 Collect promptly and in full all income and profits, safe
guard them, and distribute them in accordance with the inten
tion of the founder or with established laws or norms;

40 Invest for the benefit of the church itself the money of the 
church which is left over and above expenses and which can be 
thus profitably employed;

50 Keep well posted books of receipts and expenditures;
6° Put in proper order and file in the archives or in a suitable 

and adequate safe belonging to the church the documents and 
deeds on which the rights of the church are based; and, where it 
can readily be done, deposit authentic copies of them in the 
archive or the safe of the curia.18

The requisites of canon 1523 are binding on pastors in virtue 
of canon 1182, § 1, and on church committeemen, in virtue of 
canon 1184.1® Moreover, the III Plenary Council of Baltimore 
specifically required adequate fire insurance.20 It further required 
that the deeds to parish property should be drawn up under the 
supervision of experts and that they be placed in the archives of 
the diocese; other documents affecting the property interests of 
the parish were to be kept in an iron safe belonging to the parish.21 
These requirements have not lost their force except that which 
provides for the filing of the original deeds in the archives of the 
diocese; canon 1523, 6°, supposes that copies will be filed there. 
There also remains in force the requirement of the III Plenary 
Council requiring an annual revision of the inventory of all 
parochial property, inclusive of the cemetery, a document which 
the church committeemen and the pastor or administrator must

Can. 1523. iM*.
*»Cf. our commentary on can. 1182 1). 1181, 1299-1301. Church committee*

men are bound also by the requirements of can. 1522.
30 Acta, no. 283; thus giving specific force to tiie obligation of safeguarding 

the property as imposed by can. 1523, i°. =1 Acta, nos. 270. 278, 282.
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sign and send co the chancellor.23 It is required by the Council 
that a copy of such an inventory, duly signed, with its annual re
vision, be also kept in the files of the respective church or pious 
place, and that it be presented to an incoming pastor or adminis
trator by his predecessor or by the rural dean.23

1524. A living wage and working conditions. All, especially 
clerics, religious, and the administrators of ecclesiastical property 
shall, in contracts of hire, provide employees with an adequate 
just wage; they shall arrange that the latter shall devote a suit
able period of time to piety; on no account shall they through 
miserliness withdraw them from the care of their family or 
burden them with a load of work greater than their physical 
capacity or with a kind of work to which their age or sex is not 
suited.  The obligation of paying a wage adequate for the frugal 
support of a family of five is considered by the commentators as 
imposed on all at least by the positive law of the Church, if not 
by the natural law.

24

25
1525. The annual account. 1. Both ecclesiastical and lay ad

ministrators are bound by their office to render every year an ac
counting to the local ordinary of their administration without 
regard to any contrary custom, which is hereby rejected as unrea
sonable, and whether they are administrators of a church, includ
ing the cathedral church, or of a canonically established pious 
place or of a confraternity.

2. If under particular law an accounting must also be rendered 
to others specifically designated, then the local ordinary or his 
delegate must be included among these, and any exoneration 
from this obligation is of absolutely no juridical value to the ad
ministrators.25

This ruling can be nullified if one accepts the view that this 
23JrM, no. 276. 23 Acta, no. 276. Cf. our commentary on can. 1299-1301.
24 Can. 152.1.
25 Cf. Vermeersch, op. cit., II, no. 484; Noldin-Schmitt, op. cit., II, nos. 610 ff.
24 Can. 1525, 1, 2. Cf. our commentary on can. 535, 1425. 1492. Here custom

is abrogated; in can. 1492, in reference to canonically established pious institutes, 
even an Apostolic privilege is asserted to be of no avail. Confraternities whose
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accounting involves an inspection of the books and that adminis
trators are not obliged to bring the books a great distance to the 
chancery, if this involves serious inconvenience. One can accept 
the view that, if the local ordinary wishes to inspect the books him
self, he should go to the place where they are kept; but there is no 
good reason why he cannot appoint the administrator his delegate 
for that purpose, especially when the latter’s report is signed by 
members of a council of administration.

The I Plenary Council of Baltimore required that bishops de
mand this annual accounting from all administrators of ecclesias
tical property.* 27 The III Plenary Council of Baltimore required 
an annual summary report to be sent to the chancery by the ad
ministrators of parishes and pious places, signed by two members 
of the council of administration (or two church committeemen). 
It also required the reading of this summary report to the people 
during the month of January. It further suggested that bishops 
might profitably appoint a commission of accountants with the 
function of examining the books of these administrators.28

administrators are obliged to make this annual accounting are canonically estab* 
lished associations of the faithful, even those which use the churches of clerical 
exempt religious. Cf. Augustine, op. cit., VI, on can. 1525; Blat, ibid., no. 439.

27 It is quoted in II Plen. Council of Baltimore, Acta, no. 196. It refers to the 
requirement of the Council of Trent, sess. XXII, de ref., c.9; Schroeder, op. cit., 
p. 157. 28 Acta, no. 272. 28 Can. 1526.
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1526. Permission for lawsuits. Administrators shall not enter 
suit or a defense to a suit in the name of the church, unless they 
shall have obtained written permission from the local ordinary 
or at least, in a case of emergency, from the rural dean, and the 
latter shall then immediately inform the ordinary of the permis
sion given.20 This prohibition is effective even in the case of a 
suit in an ecclesiastical court.

1527. Extraordinary administration. 1. Administrators act 
invalidly in performing acts that exceed the limits or the method 
of ordinary administration, unless they have previously obtained 
the written authorization of the local ordinary.
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2. The Church is not responsible for contracts entered into by 
administrators who lacked the permission of a competent supe
rior, except when and to the extent in which it has profited from 
them.30 All acts of alienation, even in the wide sense, are acts of 
extraordinary administration. In addition, the following are con
sidered to be such: the acceptance or the refusal of a gift or a 
bequest; the purchase of land; the construction of new buildings 
or extensive repairs on old buildings; the opening of a cemetery; 
the investment of any kind of capital, whether liquid or stable; 
the establishment of a school or any other similat' parochial insti
tution; and the taking up of special collections.31 The following 
are not considered acts of extraordinary administration: the col
lection of debts, rents, interest, or dividends; contracts and pay
ments necessary for the ordinary maintenance of the church and 
its personnel; the opening of checking accounts to facilitate these 
payments; and the acceptance of ordinary donations.33

The III Plenary Council of Baltimore specifically required that 
administrators should have the written permission of the ordinary 
before proceeding to building, rebuilding, or extensively repair
ing a church, a school, a rectory, or any other similar building.33 
In extending to the whole country the provisions of the III Pro
vincial Council of New York, the II Plenary Council of Baltimore 
forbade church committeemen to spend, outside the costs of 
ordinary maintenance, more than $300 unless they had the written 
permission of the bishop.34

1528. Loss caused by resignation. Even though not bound to 
the responsibility of administration because of the incumbency 
of a benefice or an ecclesiastical office, administrators who on their 
own authority abandon a post which they have expressly or tacitly 
accepted, with resulting injury to the church, are bound to make 
restitution.33
“Can. 1537, 1, 2.
81 Cf. S. C. de Prop. Fide, July 21, 1856 (Coll. S. C. P. F., no. 1127; Fontes, no. 

4841). 32 Cf. Vromant, op. cit., p. 185.
33 Acta, no. 279. 84 Acta, no. 201, 3*.  88 Can. 1528.
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TITLE XXIX

Contracts *

Canons1529“1543

Division. Canon 1529 canonizes the secular law regarding con
tracts as it is found in the various regions throughout the world. 
Canons 1530-32 govern alienation in the strict sense: canon 1530 
specifies the conditions requisite to make it valid and lawful; 
canon 1531 deals with the details of the contract itself; and canon
1532 indicates the superiors whose permission is required. Canon
1533 applies the rules of the foregoing three canons to every con
tract that involves a risk for the Church. Canon 1534 provides for 
suits for the recovery of property lost through invalid alienation. 
Canon 1535 forbids gifts of ecclesiastical property. Canon 1536 
lays down norms relative to gifts made to the Church. Canon 1537 
prohibits the loan of sacred objects for uses alien to their char
acter. Canon 1538 provides for the amortization of debts. Canon 
1539 forbids a charge for the consecration or the blessing of an 
object when it is sold or exchanged, and establishes a rule for the 
exchange of securities. Canon 1540 requires an extraordinary 
permission when the purchasers of ecclesiastical immovable prop
erty are relatives of the administrator. Canon 1541 deals with 
leases, indicating the cases in which they are governed by the rules 
affecting alienation. Canon 1542 regulates the contract of emphy
teusis. Canon 1543 permits the taking of interest within the limits 
acknowledged by moral theologians.

1529. The canonization of the secular law of contract. What 
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the secular law of the territory provides in the matter of con
tracts, generally and specifically, either by name or otherwise 
(sive nominati sive innominati), shall be observed as enacted by 
canon law in ecclesiastical matters with the same effects, unless it 
is contrary to the divine law or unless other provision is made by 
canon law.1

The law of the various States in the United States does not 
make the distinction between named and unnamed contracts; 
however, it does recognize implied contracts and even so-called 
quasi-contracts.2 Moreover, the law of the States in the United 
States does not know anything of the "cdiwa” required in other 
systems of law. However, it does require a valuable consideration 
exchanged for the object of the contract and it demands that both 
the consideration and the object be lawful under pain of the in
validity of the contract. A gratuitous contract (a gift) is not en
forceable because there is no consideration for it. But after the 
gift has been handed, actually or equivalently, to the recipient, it 
is irrevocable.

The law of the States of the United States requires, as do other 
systems of law, a meeting of the minds of the contracting parties 
through an offer on one hand and an acceptance, on the othei 
hand, of the precise thing offered; if the acceptance varies the 
terms of the offer, it is not an acceptance but a new offer and it 
binds neither party until it is accepted by the person who made 
the original offer.

The law of the States in the United States requires that certain
»Can. 1529.
1 Examples of implied contracts are the following: the implied agreement of 

an employer to pay an employee what he is worth (technically named “quantum 
meruit”); die implied agreement of a purchaser to pay the seller what the property 
bought is reasonably worth (technically named “quantum valebat”); the implied 
agreement of one who receives another’s money without title to it to pay it to the 
owner; the implied agreement of one person to reimburse another for money 
spent by request of the former; the implied agreement to pay lawful interest on 
overdue debts. Quasi-contracts are those in which the law imputes to a person a 
responsibility, resulting from his status or his conduct or benefits he has received, 
to do what an honest man would do.

733



can. 1529 THE SACRED CANONS

contracts be made in writing, if they are to be enforceable. These 
contracts are: contracts involving land; contracts that cannot be 
performed within one year from their date; contracts of executors 
to pay out of their own funds debts owed by the person whose 
property they are administering; contracts to answer for the debt 
or the default of another; contracts made in consideration of 
marriage; and contracts for the sale of goods exceeding a speci
fied value, which varies in the different States. In the last type of 
contract, an oral contract suffices if the buyer accepts a portion of 
the goods or pays a part of the purchase price.8 The effect of failure 
to put such contracts in writing is to give a defense to a person 
sued, a defense which he may waive and one which does not avail 
him if the other party has carried out his obligation under the 
contract. However, though the effect is only a defense, as just 
stated, it seems to be adopted by canon 1529 for contracts made 
in the United States. The same should be said of the laws affecting 
the capacity of parties to enter into a contract.4

A minor’s contract is voidable at his discretion prior to his at
taining his majority, unless he is emancipated, e.g., by marriage, 
or unless the subject matter of the contract is something needed to 
sustain him which he could not obtain from any other source. The 
contract that is voidable becomes void when the minor reaches 
his majority without ratifying it unless the adult with whom he 
contracted had meanwhile fulfilled his part of the bargain; in the 
latter case the contract binds the minor if he does not disavow it 
within a reasonable time after he reaches his majority. The adult’s 
rights must be governed by the attitude of the minor, for the 
former has no rights in regard to disavowal or ratification. Con
tracts made by the insane are valid, if made during a lucid inter
val; but not if they have been placed under legal guardianship

* The laws of the various States requiring written contracts are based on 29 
Charles II, chap. 3 (1677-78), called the “Statute of Frauds/*

4 CL Coronata, op. cit., II, no. 1069, p. 481; Vermeersch-Creusen (op. cit., II, 
no. 850) seem to entertain some doubt on this question, i.e., as to the adoption 
of the regional secular law in the matter of contractual capacity.
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by a court order. Contracts made by parties whose capacity to 
contract has been temporarily affected by intoxication, fraud, or 
duress are voidable, at the option of the person incapacitated. This 
is true also when a mistake has been made with regard to the 
party with whom one is dealing, except in contracts made in 
face-to-face dealings. When a mutual mistake has been made re
garding the existence, the identity, or the quantity of the subject 
matter, the contract is voidable at the option of either party. On 
the other hand, the contract is valid, even if there is a mutual 
mistake regarding the value or quality of the subject matter, e.g., 
a sale of oil land while both the buyer and the seller are unaware 
of the presence of oil there.

1530. Conditions for alienation. 1. Saving the ruling of canon 
1281, § 1 [requiring the permission of the Apostolic See for the 
valid alienation or transfer of images and relics of great impor
tance], to alienate imperishable quae servando servari pos
sunt] ecclesiastical property, whether movable or immovable, 
there is required:

i° A written appraisal of the property made by reliable ex
perts;

20 A justifying reason, i.e., urgent need, the evident advantage 
of the Church, or piety;

30 The permission of the legitimate superior, in the absence of 
which the alienation is invalid.

2. Other opportune precautions needed to prevent injury to 
the Church shall not be overlooked but shall be specified by the 
respective superior according to the circumstances of the case.® 

In the strict sense, alienation is the juridical transfer, with or 
without compensation, of the ownership of property to another. 
But canons 1530-32 are applicable, in virtue of canon 1533, not 
only to alienation in the restricted sense just noted, but also in a

•Can. 1530. §§ 1, 2. The lack of a justifying reason does not affect the validity 
of the alienation, as it did in the opinion of pre-Code authors. Cf. De Meester, 
op. cit., Ill, no. 1485.
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wide sense, and thus include practically every contract involving 
ecclesiastical property with the exception of cash that has not been 
turned into stable capital (i.e., into a reserve fund meant to serve 
as an endowment). They are applicable even when the parties in
volved are both ecclesiastical persons. However, in virtue of 
canon 153g, § 2, an exchange of securities, so far as the formalities 
of alienation are concerned, seems not classed as alienation even 
in the wide sense. Nor is the construction of a building with the 
use of cash donated for that purpose.

At least two appraisers must be employed to give their estimate, 
though the written appraisal of each may be submitted sepa
rately.0

1531. The details of the contract. 1. A thing shall not be alien
ated for a price less than that specified in the estimate.7

2. The alienation shall be carried out by public auction or at 
least it should be advertised, unless circumstances suggest a dif
ferent course; and the thing shall be awarded to him who, all 
things considered, put in the higher bid.8 The non-observance of 
this requisite does not affect the validity of the transaction; • 
indeed, not even the lawfulness of it, if the local ordinary has 
judged that the Church can be served better by a secret 
sale.10

3. The cash received from the alienation shall be carefully, 
securely, and advantageously invested for the benefit of the 
Church.11

If the superior who gave the permission for alienation has not 
indicated the manner in which the cash is to be invested, the ad
ministrator needs the written permission of the local ordinary for

• Cf. Blat, of), cit., Ill, pars VI, no. 446. The appraisers may file a corrected 
estimate. Cf. Vcrmccrsch-Creusen, of), cit., II, no. 853.

’Can. 1531, § 1. It suffices that the lower estimated price be received.
• Can. 1531, §2.
•Cf. Claeys Bouuaert-Simcnon, op. cit., Ill, no. 284; Augustine, op. cit., 

VI, on can. 1531, § 2.
10 Cf. Venncersdi-Creuscn, op. cit., II, no. 853; Coronata, op, cit., II, no. 1071, 

p. 484- “Can. 1531, §3.
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his investment.12 The validity of the contract of investment seems 
not affected by lack of care in providing for the security of the 
invested funds.13

1532. The permission of the superior. 1. The lawful superior 
mentioned in canon 1530, § 1, 30, is the Apostolic See if the prop
erty involved is:

10 A precious object;
20 Objects whose value exceeds 30,000 lire or francs.14
An object worth less than 1,000 lire or francs is not considered 

precious.10 Analogous to the category of precious objects is that 
of votive offerings made at a shrine or altar 10 and major (insignes) 
relics of the saints.17

The value of the 30,000 francs mentioned in canon 1532, § 1, 
2°, is the gold value.18 The gold weight of the dollar was reduced 
on January 31, 1934, by a presidential proclamation which made 
the gold value of the dollar only 59.06 percent of the par estab
lished in 1900. Consequently the value specified in canon 1532, 
§ 1, 2°, is 100/59.06 times $6,000 (the value of 30,000 francs at the 
time the Code was promulgated) that is, $10,159. However, on 
July 13, 1951, the Sacred Consistorial Congregation reduced this 
limit of 30,000 gold francs to 10,000 gold francs and on October 
18, 1952, it declared this sum to be equivalent to 5,000 U.S. paper 
dollars. It was also declared that the sum of 1,000 gold francs 
specified in canon 1532, § 2, was to be regarded as one-thirtieth 
of the sum of $5,000. The bishops of the United States, in virtue 
of their quinquennial faculties, are authorized to permit, in a 
pressing case, alienation up to 10,000 paper dollars. They must 
notify the Holy See within the year of the use of the faculty.10

1- Cf. our commentary on can. 1527.
i® Cf. Augustine, op. cit., VI, on can. 1531, § 3. 14 Can. 1532, § 1, i°, 20.

Cf. our commentary on can. 1497, § 2.
u»Cf. S. C. C., resp. Jan. 14, 192a (AAS, XIV, 1G0; Bouscaren, op. cit., I, 730 f.). 
it Cf. S. C. C., resol. July 13, 1919 (AAS, XI, 416: Bouscaren, op. cit., I, 729). 
is Cf. De Meester, ibid., no. 1487: cf. Bouscaren, op. cit., II, 163.
10 Cf. Bouscaren, op. cit., I, 66; III, 581; IV, 391.
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When it is necessary to approach the Holy See for permission, 
the consent of no other person is required under the terms of the 
Code. However, it seems wise that the local ordinary should be 
able to report to the Sacred Congregation of the Council that the 
board of diocesan consultors has joined with him in making the 
petition.20

20 Cf. Coronata, of), cit,, II, no. 1071, p. 486.
21 Code Commission, Nov. 24, 1920 (AAS, XII, 577; Bouscaren, of), cit., I, 729 f.).
22 Can. 1532, §2. For 1,000 lire now read $167, onc-lhirticth of $5,000 paper.
28 Cf. S. C. Ep. et Reg., June 14, 1788 (Bizzarri, pp. 40 f.).
24 Can. 1532, § 3. Under the legislation of the III Plenary Council of Baltimore

the consent of the consultors was required for alienations involving a value of less
than $5.000; the permission of the Holy See was indicated as necessary when
the value was greater than that amount, but in that case the consultors were to
be heard. Cf. Acta, no. 20. An indult was granted on September 25, 1885, which 
made the permission of the Holy See unnecessary, requiring only a report every 
three years to the Sacred Congregation for the Propagation of the Faith. The con
sultation of the board of consultors was still obligatory under the indult. The in
dult was renewed on February 18, 1896, June 12, 1906, and July 31, 1916. Cf. 
AER, LV (1916), 664. It ceased to be effective on May 18, 1918, in virtue of the 
decree of the Sacred Consistorial Congregation of April 25, 1918; cf. AAS, X, 
190-92. An indult of November 18, 1924, permitting die local ordinary to allow 
alienations up to a value of $50,000 was good for only ten years. For faculties of

It is the estimated value set by the experts, not the price re
ceived, that constitutes the basis for determining the superior 
whose consent is needed.21

2. But if the value of the objects involved does not exceed a 
thousand lire or francs [$167], it is the local ordinary [who gives 
the permission], after he has heard the council of administration, 
unless the object is of very slight value, and with the consent of 
interested parties.   Since the consent of the beneficiary cannot 
be obtained when the benefice is vacant, the local ordinary cannot 
permit the alienation of its property during that interval.

22*

28
3. Finally, if the value of the objects involved lies between 

1,000 lire and 30,000 lire [that is, between 167 and 5,000 paper 
dollars], it is the local ordinary [who gives the permission], pro
vided he has obtained the consent of the cathedral chapter, of the 
council of administration, and of interested parties.    24***
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The consent of the majority of the board of consultors or the 
council of administration suffices: the consent need not be unan
imous.28 But if one of these bodies refuses its consent, the local 
ordinary cannot supply it.26 Nor can the local ordinary validate 
an alienation invalid because of non-observance of the formalities 
required.27

the apostolic delegate. cf. Bouscaren. op. cit., IV, 206. 393.
Cf. our commentary on can. 101. § 1, 1*.

«•Cf. S. C. C., Jan. 14, 1922; AAS, XIV (1922), 160; Bouscaren. op. cit., I, 730 f.
«« Cf. S. C. C., May 18, 1919 (AAS, XI, 382 f.; Bouscaren, op. cit., I, 727).
«• Cf. die oath in the Pontificate Rom., tit. De consecratione electi in episcopum.
«•Can. 1532, §4. «° Can. 1533.
•i Acta, no. 279. •« Acta, no. 193.

Even the bishop cannot give permission for the alienation of 
property constituting the endowment of his benefice (the mensa 
episcopalis).29

4. If the object to be alienated is divisible, the petition for per
mission or consent must specify the portions of it already alien
ated; otherwise the permission is invalid.20

1533. Contracts involving risk. The formalities required un
der the rules of canons 1530-32 must be observed not only in the 
making of alienation in the restricted sense, but also in the making 
of any contract by which die condition of the Church may be en
dangered.30 Any contract placing the Church in long-term debt 
is included under the norm of this canon. In seeking permission to 
make loans, the current existing indebtedness of the respective 
ecclesiastical body must be specified.

The III Plenary Council of Baltimore required the written per
mission of the ordinary for the contracting of any debt, and in this 
requisite conforms to the rule of canon 1532.81 The V Provincial 
Council (1843) had forbidden priests to use their own money for 
the church without the permission of the bishop; it further re
quired that this be done openly and that a reference be made to it 
in the books of the church. The II Plenary Council of Baltimore 
ratified this decree in quoting it.32 It is still operative. So also is 
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the decree of the II Plenary Council of Baltimore forbidding 
priests to accept interest-bearing deposits.83 Similar to this decree 
is that of the III Plenary Council of Baltimore, still operative, 
forbidding priests and bishops to conduct banks.84

1534. Action for recovery. 1. The Church can enter suit 
against the person of one who alienated ecclesiastical property 
without the observance of the requisite formalities and against 
his heirs; if the alienation was invalid, it can enter suit against 
anyone in possession of the property, but the purchaser re
tains his right against the one guilty of unwarranted aliena
tion.

2. A suit contesting an invalid alienation of ecclesiastical prop
erty may be entered by the one who alienated it, his superior, 
the successor of either in office, or lastly any cleric attached to the 
church which has been injured; 36 die last is obliged only by the 
obligation of charity.8® If justice is obtained through one sort of 
action, there is an end of the right to sue.37

Unwarranted alienation (but only alienation in the strict sense) 
is punished with unreserved excommunication, if the value of the 
property was such that the permission of the Holy See was needed. 
If less than that but more than $167, the principal penalty is loss 
of office on the part of administrators; clerics are to be suspended 
for a period at the discretion of the ordinary unless they enjoy 
some ecclesiastical position, for then the penalty is a fine equal in 
amount to twice the value of the property alienated.88

1535. Forbidden donations. Prelates and rectors shall not pre
sume to make donations of the movable property of their 
churches, except small and moderate ones in accordance with the 
legitimate custom of the place, unless justified by the interven
tion of a reason based on compensation, piety, or Christian char-

83 Cf. Acta, no. 159. •< Acta, no. 274.
•» Can. 1534, 1, 2. Cf. can. 167g f. in regard to suits based on invalidity;

1687 f., for restitution. 80 Cf. De Meester, op. cit,, HI, no. 1488.
87 Cf. Reiflenstuel, op. cit., lib. Ill, tit. XIII, nos. 62-64.
•®Cf. can. 2347, i*-3°.
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ity; otherwise the donation can be revoked by their successors.30 
These donations made in excess of the warrant of canon 1535 are 
also invalidly made if the formalities required for the validity of 
alienation were not observed.40

1536. The acceptance of donations. 1. Unless the contrary in
tent is established, it must be presumed that what is given rectors 
of churches, even the churches of religious, is given the church.  
The III Plenary Council of Baltimore does not permit a rector 
to consider a donation his own unless the donor has explicitly in
dicated that it is meant for him and not for the church.  This 
presumption operates in favor of the parish in the case of parishes 
served by a religious institute.  Of course, the rule of the III 
Plenary Council, restricted as it is to the claim of the rector, is 
not so general as the rule of canon 1536, § 1, which affects all 
claims made in opposition to that of the church. But even in re
gard to these, when, with the requisite authorization, a special 
collection is taken up in the church, it is sufficiently established 
that the donors wished to benefit, not the church, but the specific 
object named when the collection was announced. Furthermore, 
the donor of a Mass stipend designates the priest as the beneficiary 
with sufficient explicitness. Moreover, stole fees arc reserved to the 
pastor by canon 463; as to the amount of the offering that exceeds 
the customary or legally established fee, that is also the pastor’.  
unless there is adequate proof that the donor wished to benefit the 
priest who rendered the service.

41

42

43

*

2. A donation made to a church cannot be refused by its rector 
or superior without the permission of the ordinary.

’•Can. 1535. Cf. our commentary on can. 1529 in reference to the American 
law on donations. Cf. our commentary on can. 537 in reference to donations by 
religious. 40 Cf. Claeys Bouuaert-Simcnon. op. cit., HI. no. 288.

41 Can. 1536. § 1.
42 Acta, no. 276. The Council was principally concerned with goods rather than 

cash.
48 Cf. our commentary on can. 533 (§ 1, 40), 535 (§ 3. 20). 630 (§§ 3, 4). 631 (§ 3). 

Cf. 11 Plen. Council of Baltimore, Acta, no. 195 (a quotation of the fourth decree 
of the Vll Provincial Council [1849]).

741



can. 1537 THE SACRED CANONS

3. If a donation is unlawfully refused, for the resulting injury 
a suit lies for the elision of the refusal [for restitutio in integrum} 
or for indemnification.

4. A donation made to a church and legitimately accepted by it 
cannot be revoked because of the ungrateful attitude of the prel
ate or the rector.   44**

44 Can. 1536, §§ 2-4. 4B Cf. our commentary on can. 1527.
44 Can. 1537. A loan of this kind is a contract of bailment in the contemplation

of the secular law of the States of the United Slates; it is the bailment of a chattel 
(movable property) by the bailee (the borrower) without paying for its use (if 
he paid for its use, die contract would still be a bailment, but not commodatum; 
it would be a contract of hire [locatio rei]).

47 Can. 1538, §§ 1, 2. A pledge (pignus) is, under the Anglo-American law, also 
a contract of bailment involving a chattel (a movable object) which is given under
the contract by a debtor to his creditor to secure die payment of the debt. By a 
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The indemnification must be made by the one refusing. If he 
failed to observe the formalities required in cases of extraordi
nary administration, the burden of proof would rest on him to 
show that the church did not suffer any injury by his refusal. Of 
course, if the donation is trifling in amount, its acceptance or re
fusal does not exceed an act of ordinary administration.48 The 
refusal does not constitute alienation, since die donation never 
became ecclesiastical property, and it must be regarded as valid. 
That is why the suit must seek, not the thing itself, but either 
indemnification or another chance to accept. The persons au
thorized to enter suit seem to be those named in canon 1534, § 2.

1537. The loan of sacred things. Sacred objects shall not be 
lent [commodentur] for a use that is adverse to their nature.4®

1538. Amortization. 1. If, for a legitimate reason, church 
property must be pledged or mortgaged or debts have to be 
contracted, the competent superior, whose consent is needed in 
accordance with the norm of canon 1532, must demand that a 
previous hearing be given to all interested parties and he must 
see to it that the debt be liquidated as soon as it can be done.

2. For this reason the annual rate of amortization payments 
shall be designated in advance by the ordinary specified.47
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The more common view holds that a contract of mortgage is not 
alienation in the strict sense and that, therefore, a contract of 
mortgage made without the observance of the formalities of 
canons 1530-32 does not subject to the penalties of canon 2347 the 
persons who thus place a charge on ecclesiastical property.48 
Alienation in the strict sense would, of course, occur at foreclo
sure; and a repetition of the formalities of canons 1530-32 seems 
required at that time.

These formalities are required even in the case of purchase
money mortgages unless: (a) the initial partial payment for the 
newly purchased property comes from free cash or from a fund 
destined for the purchase of that property; and (b) the payment 
of the amortization rate and the interest is similarly made from 
current revenue. The formalities are required also in the case 
of construction mortgages (mortgages on a building under con
struction which serves as collateral for successive installments of 
loans made by the creditor to pay the contractor as the work pro
gresses) unless: (a) the plot of ground on which the building is 
erected was acquired for that specific purpose; (b) the initial 
payment to commence construction (before any loan installments 
are forthcoming) is made out of free cash or out of a fund destined 
mortgage under the English common law, a debtor, to secure payment of his 
debt, conveyed to the creditor the ownership of immovable property, with the 
condition that the conveyance would be void on the payment of the debt on a 
certain day, but with the further condition that default on that day would result 
in the creditor's obtaining absolute title to the property conveyed. The severity 
of the rule affecting the time of repayment was gradually relaxed by the rule re
quiring foreclosure proceedings and the granting of a period of grace for pay
ment. A further relaxation permitted the creditor to recover only the amount of 
his loan. Some of the States have departed from the legal view that the creditor 
has a title to the mortgaged property, and the general tendency is toward the new 
view which they have adopted, namely, that a mortgage merely gives the creditor 
a lien on the mortgaged property. Cf. Stenger, The Mortgaging of Church Prop
erty, The Catholic University of America Canon Law Studies, no. 169 (Washing
ton, D.C.: The Catholic University of America Press, 1942), pp. 69-71. The Anglo- 
American law refers to the special mortgage when it speaks of mortgage; the law 
here does not know the so-called general mortgage, which, as described by the 
canonists, is hardly more than a personal bond under seal pledging a person's 
entire estate as collateral. <• Cf. Stenger, op. cit., pp. 154-59.
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for the new building; and (c) the payment of the amortization rate 
and the interest is paid from current revenue.49

1539. Special norms on sale and exchange. 1. In the sale or 
exchange of sacred objects no reference shall be made to the con
secration or the blessing in determining the price.80

2. Administrators may exchange so-called bearer securities 
[tituli ad latorem] for other securities that are safer or at least 
equally safe and productive, avoiding the very semblance of trad
ing or profit-seeking, after they have obtained the consent of the 
ordinary, of the diocesan council of administration, and of other 
interested parties.81

1540. Sale and lease to relatives. Without the special [addi
tional] permission of the local ordinary, the immovable property 
of a church shall not be sold or leased by its administrators to 
those related to the latter in the first or second degree of con
sanguinity or affinity.  Such a sale or lease is not, under the terms 
of the prohibition, rendered invalid.

82

1541. Leases. 1. Contracts leasing any ecclesiastical ground 
shall not be made otherwise than according to canon 1531, § 2; 
and in them there shall always be made provision for the protec
tion of boundaries, adequate maintenance, and the due payment 
of rent, with appropriate guaranties for the observance of these 
provisions.83

49 Cf. Stenger, op. cit., pp. 107-13.
«Can. 1539, §1. Under Anglo-American law, a contract of sale is one by 

which the ownership of some specific existing chattel is immediately transferred 
from one person to another in consideration of some specific price or recompense 
in value. Barter (exchange) differs from the contract of sale, under the Anglo- 
American system, in that both the parties exchange goods. In both contracts, 
there must be a delivery of goods to complete die contract, though constructive 
delivery (as well as actual delivery) suffices.

01 Can. 153g, § 2. Cf. our commentary on can. 142, 1527 in reference to invest
ment. 02 Can. 1540.

03 Can. 1541, §1. The word “locatio” is reserved in Anglo-American law for 
movable property or for services. The conveyance of an estate for years in im
movable property is accomplished dirough a deed of lease; it may grant the estate 
for a day, a year, a century, or any other fixed period. The obligations of the lessee 
are to pay the rent, to keep die premises in suitable repair, and surrender them
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2. In the leasing of ecclesiastical property the norm of canon 
1479 shall be observed and in addition:

10 If the [annual] value of the lease is in excess of 30,000 lire 
[10,000 lire or $5000, according to current legislation] and the 
term of the lease is more than nine years, there is required 
Apostolic approval; if the term is not more than nine years, the 
provision of canon 1532, §3, must be observed [i.e., there are 
required the permission of the local ordinary, the consent of the 
diocesan consultors, the consent of the diocesan council of ad
ministration, and the consent of interested parties].

2° If the value lies between 1,000 lire [§ 167] and 30,000 lire 
[10,000 lire or §5000, according to current legislation] and the 
term exceeds nine years, the same provision of canon 1532, § 3, 
must be observed; if the term does not exceed nine years, the 
governing norm is that of canon 1532, § 2 [i.e., there is required 
the permission of the local ordinary after consultation with the 
diocesan council of administration, as well as the consent of 
interested parties, unless the term is altogether a trivial one],

30 If the value does not exceed 1,000 lire or francs [$167] but 
the term is longer than nine years, the same provision of canon 
1532, § 2, shall be observed; if the term does not exceed nine 
years, the lease can be made by the competent administrators 
after notifying the ordinary [therefore the latter type of lease 
should not be regarded as involving an act of extraordinary ad
ministration]?4

to the landlord at the expiration of the term; the lessee is liable to the landlord 
or to a third party for injuries resulting from the ruinous condition of the premises 
when this condition is permitted to exist through his fault. In the absence of re- 
stri* lions, the lessee may cut wood for fuel and repairs, work open mines, erect 
and remove buildings, and raise and gather crops.

64 Can. 15-| 1, § a, i°-3°. Cf. our commentary on can. 1527 in reference to acts 
of extraordinary administration. Under can. 1479 anticipated payment of rent 
for more than six months is not allowed, without the permission of the local ordi
nary. For reduction of highest figure noted in can. 1541, cf. our comment on can. 
1532. 534-

1542. A contract of emphyteusis. 1. In a contract of emphy
teusis involving ecclesiastical property the lessee cannot pay off  *64
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the rent obligation without the permission of the competent ec
clesiastical superior as designated in canon 1532; but if he does 
pay it off, he shall give the church at least that pecuniary endow
ment which corresponds to the rental value.65

2. There shall be demanded from the lessee [emphyteuta] an 
adequate guaranty for the payment of the rent and the fulfill
ment of the conditions imposed; in the very document setting 
forth the agreement the ecclesiastical forum shall be designated 
as the arbiter for the solution of controversies that may arise be
tween the parties and it shall be expressly declared therein that 
improvements follow the soil [i.e., accrue to the owner of the 
land].06

1543. Loans of money. If a fungible thing [a thing consumed 
by its very use] is so given to another that it becomes his with the 
obligation that later another thing of the same kind shall be 
returned, no profit can be taken in virtue of the contract itself; 
but in the act of giving the fungible thing it is not inherently un
lawful to make an agreement for the receipt of a legal profit, un
less it is evident that this is exorbitant, or even for the receipt of 
a greater profit, if a just and proportionate title warrants it.07

BB Can. 1542, § 1. This contract is not known in Anglo-American law. In Roman 
law it was a contract in the nature of a perpetual lease, by which the owner of 
an uncultivated piece of land granted it to another either in perpetuity or for a 
long time, on condition that he would improve it by building on it, or cultivating 
it, and that he would pay an annual rent. He had the right to sell it or transmit 
it to his heirs: and the grantor was restrained from entering into it as long as 
the rent was paid.

The contract of emphyteusis involves alienation in the broad sense; the act 
of allowing die lessee to pay off in a lump sum the rental obligation involves 
alienation in the strict sense, since by that act the very ownership of die property 
is conveyed. 80 Can. 1542, § 2.

87 Can. 1543. As to usurious demands, cf. Noldin-Schinitt, op, cit., II, nos. 585 f. 
As to loans made by pastors to their churches, cf. our commentary on can. >533*
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Pious Foundations * 2

Canons 1544-1551

Division. The first canon of this title (can. 1544) defines and 
describes a pious foundation. The next two canons (can. 1545 f.) 
set forth the part played by the ordinary in the establishment of 
the foundation. Canon 1547 governs the investment of the capital 
sum; canon 1548, the preservation of the articles of foundation; 
canon 1549, the list of obligations arising in any given church as 
a result of foundations, as well as the account book recording them 
and the fact of their fulfillment. Canon 1550 specifics the religious 
ordinary as competent in foundations established in churches sub
ject to him. Canon 1551 sets limits to the diminution of the bur
dens which the foundation has imposed.

1544. The nature of a pious foundation. 1. By the name 
“pious foundations” there is signified that property given in any 
way to any moral person in the Church with a burden that is 
perpetual or greatly protracted of devoting some of the annual 
income to the celebration of a certain number of Masses, to the 
performance of other specified ecclesiastical functions, or to the 
carrying out of certain works of piety or charity.

2. When the foundation has been legitimately accepted, it 
assumes the nature of the synallagmatic [reciprocating] contract: 
do ut facias,1

* Can. 1544, §§ 1, 2. A synallagmatic contract is generically one in which each 
of the contracting parties binds himself to the other, e.g., a contract of sale, of 
hiring. This term is not known in Anglo-American law.
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This canon provides an exception to the rule of canon 1529, 
since, irrespective of regional secular law, it juridically determines 
that a foundation is an innominate contract: do ut facias.* 2 *

Cf. our commentary on can. 148g in reference to pious causes to which inde
pendent moral personality is given.

2 Anglo-American law does not know innominate contracts. See our commentary
on can. 1529.

It is commonly held that explicit acceptance is needed. Cf. Cappello, De sacra- 
mentis, I, no. 716, note 3.

• Cf. De Meester. op. cit., Ill, no. 149g; Claeys Bouuaert-Simenon, op. cit.. 
Ill, no. 296; Vermeersch, Epitome, II. no. 865. 4 Can. 1545.

® Can. 154G, §§ 1, 2. Cf. Il Plen. Council of Baltimore, Acta, no. 370; this decree 
is in harmony with can. 1546; moreover, it forbids advertising for foundations.

°Tliis seems evident from the specific functions imposed on the ordinary;
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Authors disagree on the period of time that may be considered 
sufficiently protracted to make a pious foundation of the endow
ment to which the prolonged burden is attached; the period is 
more commonly held to be fifty years, though some place it as 
low as ten.8

1545. Diocesan norms. It is the function of the local ordinary 
to prescribe norms concerning the quantity of the endowment 
below which a pious foundation cannot be allowed and concern
ing the proper distribution of the income derived from it.    4***

1546. The ordinary’s intervention in particular. 1 In order 
that foundations of this kind can be accepted by a moral person, 
the written consent of the local ordinary is required, and he shall 
not give it until he shall have legitimately ascertained that the 
moral person is capable of fulfilling both the new obligation which 
it is about to assume and the previous obligations already as
sumed; he shall most specially see to it that the income shall be 
entirely adequate, in accordance with the practice of the individ
ual diocese, to the fulfillment of the attached burdens.

2. The patron of a church has no rights in the acceptance, the 
establishment, and the administration of a foundation.®

The consent of the ordinary seems necessary for the validity of 
the act.®
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1547. Investment. Money and movable property made part of 
the endowment shall be immediately deposited in a safe place 
designated by the ordinary, with the purpose of adequately pre
serving the money or the value of the movable property and of 
wisely and profitably investing it as soon as possible in the name 
of the foundation, with express and individual mention of the 
burden served, and in accordance with the prudent decision of 
the ordinary, rendered after a hearing given to interested parties 
and the diocesan council of administration?

The property of each separate foundation is to be earmarked 
so that each benefits by the increase in value of its own endow
ment or suffers loss with a respective decrease in its value. One 
cannot agree with those who say that in the case of movable prop
erty (e.g., bonds) the endowments can be aggregated so that each 
insures the others, i.e., so that an increase in the value of one set 
of bonds might compensate for a decrease in the value of another 
set, both sets containing a portion of the pooled endowment 
funds which represented various original endowments.8

moreover, the act is one of extraordinary administration. Cf. our commentary on 
can. 1527. T Can. 1547.

•Cf. De Meester, ibid., no. 1501, note 1; Claeys Bouuaert-Simenon, ibid., no. 
897; contra Vermeersch-Creusen, op. cit., II, nos. 837, 867; Vromant, op. cit., 
no. 351. ®Can. 1548, §§ 1, 2.
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Movable goods must, of course, be turned into cash before they 
can be invested.

1548. Custody of the articles of foundation. 1. Orally made 
foundations shall be consigned to writing.

2. One copy of the articles shall be safely preserved in the 
archives of the curia: another, in the archives of the moral person 
to which the foundation belongs.®

1549. Records of the obligations and of their fulfillment. 1.
The prescriptions of canons 1514—17 and 1525 are to be observed 
[in regard to foundations], and besides there shall be drawn up in 
every church a list of the burdens resulting from pious founda
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tions and this shall be preserved in the care of the rector and in a 
safe place.

2. Similarly, in addition to the book required by canon 843, 
§ 1 [in which are recorded the manual offerings for the celebra
tion of Mass], another book shall be kept under the supervision 
of the rector in which shall be recorded all perpetual and tempo
rary obligations, their fulfillment, and also the corresponding 
offerings, in order that an accurate accounting regarding all these 
matters may be rendered the local ordinary.10 11

10 Can. 1549, §§ 1, a. Cf. our commentary on can. 1514-17 and 1525 as to the 
ordinary’s right of supervision, especially with regard to investment, account, 
and modification of obligations. Cf. Il Plen. Council of Baltimore, /Icta, no. 371 
where provision is made for both books; it seems still obligatory that they be 
kept in the sacristy, as the Council required.

11 Cf. can. 1550. Therefore, in sudi a case, a copy of the articles as required by
can. 1548, § 2, shall be kept in the archives of the religious ordinary, and not in 
those of the local ordinary. Cf. our commentary on can. 535 (§ 3, 2*), 630 4),
631 (§ 3), 1425. 12 Can. 1551, § 1. Cf. our commentary on can. 1517, § 2.

750

1550. The rights and duties of religious ordinaries. In the 
case of pious foundations in churches belonging to exempt reli
gious, even though they are parochial churches, the rights and 
duties of the local ordinary as specified in canons 1545-49 belong 
exclusively to the major superior.11

1551. The reduction of burdens. 1. The reduction of burdens 
attached to pious foundations is reserved exclusively to the Apos
tolic See, unless a contrary provision is contained in the articles 
of foundation, and without prejudice to the norm of canon 1517, 
§ 2 [which authorizes the ordinary, after hearing interested 
parties, to make a reduction in the case of impossibility of com
plete fulfillment, if the administrator is blameless, with the ex
ception of the burdens of celebrating Mass].12

A private response given by the Sacred Congregation of the 
Council considered the case in which a testator left a sum of money 
for the celebration of Masses without indicating the number of 
Masses and without specifying whether they were to be High 
Masses or Low Masses. The reply stated that, if there are special
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circumstances indicating that the testator wished High Masses 
or wished to give a double stipend for Low Masses, the case should 
be referred in each instance to the Sacred Congregation for the 
interpretation of the intention of the testator.13

If the articles of foundation authorize the ordinary to make a 
reduction, he may proceed to do so when depletion of income in
tervenes, even in the case of the obligation of celebrating Mass.14

2. An indult permitting the reduction of founded Masses does 
not extend to other Masses owing under a contract or to other 
burdens of a pious foundation.

3. A general indult permitting the reduction of the burdens of 
pious foundations is so to be understood, unless the contrary in
terpretation is warranted, that the person using the indult shall 
preferably reduce other burdens rather than Mass obligations. ®1

For any reduction, a justifying necessity is required for the va
lidity of the act.10

18 S. C. C.. June 15. 1928; cf. The Jmist. 11 (19 p). 379.
14 Cf. Code Commission. July 14. 1922. XI (J JS, XIV, 529; Bouscaren, op. cit., 

I» 726).
14 Can. 1551. 2. 3. The faculties of the hierarchy in the United States re

ceived from the Sacied Congregation of the Council permit them, under certain 
limitations, to reduce, for live years, on account of diminished revenue, perpetual 
Mass obligations to the number that can be celebrated on the basis of the relation 
of the income to the diocesan stipend. Cf. Bouscaien. op. cit., 1. 66. The quin
quennial faetdties issued by the same Sacred Congregation authorize them, under 
certain limitations, to transfer, for five years, the celebration of Masses to other 
days, churches, or altars. Cf. Bouscaren. loc. cit. Cf. our commentary on can.

The apostolic delegate very probably retains more extensive faculties 
dtan those mentioned. Cf. Bouscaren. op. cit., 1, 177.

w Cf. our commentary on can. 1517, § 1.
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BOOK IV 

PROCEDURAL LAW 

Canons 1552-2194



Division. This book is divided into three parts. The first (can. 
1552-1998) provides norms governing procedure in ordinary 

-trials; the second (can. 1999-2141), the procedure in the beatifi
cation and the canonization of saints; and the third (can. 2142— 
94), the procedure in cases decided administratively.

The first part, which, consisting of 447 canons, preponderates 
in relation to the other two, is, in turn, divided into two sections, 
of which the first (can. 1556-1924) treats of judicial procedure 
in general, and the second (can. 1925-98), adverts to certain spe
cial kinds of procedure classed as judicial, among which is listed 
procedure in cases involving marriage (can. 1960-92).

History. The exclusive authority of the Church over its own 
members afforded St. Paul a reason for a strong protest against 
certain Christians of Corinth who had sued their brethren before 
the secular courts.1 His protest evinced the conviction that ec
clesiastical authority had exclusive competence in settling the con
troverted problems arising among the members of the Church, 
and on this conviction the Christians of the earliest ages acted, 
submitting their contested claims to the bishop of their com
munity. Eventually Roman law itself invested bishops with 
judicial competence not only for cases involving ecclesiastical 
matters, but also, at the choice of the parties, for those involving 
purely secular matters. The judgment of the bishop was rendered 
after a rather simple procedure based almost entirely on the prin
ciples of the natural law, among the acts of which the chief were 
the following: the right of the accused to be heard, the presump
tion of his innocence until his guilt had been proved beyond the 
shadow of a doubt, his right to appeal, and a punishment propor
tionate to his guilt?

*1 Cor. 6:1.
’According to one view, the elements just cited constitute the fundamental ele- 
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Beginning with about the twelfth century, bishops delegated 
the power of rendering judgment to officials and tribunals. Mean
while principles of Germanic law and especially of Roman law 
had come to be invoked by the bishops in their judicial capacity. 
At length the formalities of the latter were canonized by promulga
tion in the Decretals of Gregory IX.8

The Council of Trent introduced an extrajudicial procedure 
for the punishment of clerics, called suspension from an informed 
conscience (suspensio ex informata conscientia), for cases in 
which a criminal trial was impossible.* 4 This procedure is in
serted by the Code at the very end of the fourth book (can. 2186- 
94)-

menu of “due process of law" under the Anglo-American system. Cf. the Bill of 
Righu of die Federal Constitution, Amendments IV-VI.

9 Book I, titles 1-43; book 11, titles 1-30.
4 Sess. XIV, de ref., c. 1; Schroeder, Council of Trent, p. 106.
8 Cf. Ottaviani, Institutiones iuris publici ecclesiastici (2nd ed., s vols., Rome: 

Typis Polyglottis Vaticanis, 1935-36), I, nos. 109, 145-48.
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The procedural norms of the Code, while they follow those 
of the Decretals, have been rendered notably less compli
cated.

The reason for procedural norms. A perfect and independent 
society has a right to govern itself independently of any other so
ciety, and to do this it needs not only the power to make and en
force laws but also to apply them officially to particular cases.8 
To provide all competent authority with a uniform plan of ap
plication is the purpose of all norms governing judicial or ad
ministrative procedure. Now the Church, as an independent and 
perfect society, has exclusive jurisdiction over the application of 
its laws to particular cases. Consequently it is in order that the 
Church should adopt a uniform obligatory plan which its of
ficials are required to follow in making that application.

The exclusive judicial competence of the Church. Cases involv
ing persons and subject matter over which the Church has ex
clusive governing control are reserved to the Church’s officials



PROCEDURAL LAW

for the application of the respective ecclesiastical laws. Such cases 
are those in which the parties are clerics, religious, or quasi
religious; 6 those bringing in issue spiritual things or things an
nexed to these; 7 and those aiming at a determination of guilt 
and the imposition of ecclesiastical penalties for a violation of an 
ecclesiastical law or for any other offense, if it is a sin.8

The nature of an ecclesiastical trial. From what has been said 
in the foregoing it is readily seen that an ecclesiastical trial can 
be defined, as it is in canon 1552, as a legitimate investigation and 
decision, before an ecclesiastical tribunal, concerning a con
troversy of which the Church has the right of cognizance. If the 
Church acts as prosecutor, the trial is a criminal trial. All other 
trials are called contentious, i.e., as involving a contest between 
parties.

The position of the Holy See. The Holy Sec cannot be sued even 
in an ecclesiastical court.® On the other hand, any baptized person 
can take his case to the Holy See, even though suit has already 
been entered in a lower court; but this court may proceed with 
the case until it learns that it has been superseded by the action 
of the Holy See.10

Certain cases can be introduced only before the Roman Pontiff 
or with the tribunals of the Holy Sec.11 To the former group be
long cases involving the heads of states, their children, and those 
who enjoy the right of succession; cardinals, legates of the Holy 
See, and, if the case is a criminal one, bishops, inclusive of those 
who arc merely titular bishops. To the latter group belong con
tentious cases involving residential bishops,18 dioceses, and moral 

•Cf. can. 1553, 3*;  cf. our commentary on can. 120, 614, 680. As to special 
procedure in the dismissal of religious, cf. our commentary on can. 654-68.

’ Cf. can. 1553. i\ ® Cf. ibid., a*.
•Can. 1556. 10Cf. can. 1569, §§ 1, a.
11 Cf. can. 1557, §§ 1, a.
*a Unless the case involves only their own property, the property of their 

benelice (mensae episcopalis), or the property of the diocesan curia; in these cases 
the competent court is the court of the metropolitan or, with the consent of the 
bishop, a court composed of his own officialis and two synodal judges. Cf. can. 
>57«. § «• 
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persons immediately subject to the Holy See. The tribunal compe
tent in these cases is the Rota.18 The Rota is also a court of 
appeal for cases already tried on appeal and even for cases ap
pealed directly from diocesan tribunals.14 When there is no 
further redress available before the Rota, the Apostolic Signa
ture may be approached.18 The latter tribunal also enjoys compe
tence in cases affecting the official capacity of the auditors of the 
Rota.10

The competence of a diocesan court. A court that cannot have 
jurisdiction to hear a case is simply no court at all.17 But the law 
favors this competence in cases not reserved to the Holy See 
if the court declares itself competent,18 whether or not its compe
tence has been duly challenged.10 But a judge who acted rashly 
in this respect is subject to punishment even to the extent of 
deprivation of office.20

In declaring itself competent the respective court must deter
mine whether it or the court of some other diocese has a right to 
hear the case. This right, if it is found to exist, may be an exclusive 
one or one enjoyed concomitantly with another diocese. In the 
latter case, if the other diocese has already allowed the suit to be 
entered, citing the defendant, its jurisdiction is exclusive.21

Exclusive competence belongs to the court of a diocese when 
the suit affects a benefice of that diocese, acts involving adminis
tration performed within that diocese, the recovery of property 
or rights located there, or the right to a legacy made by a testa
tor domiciled within the diocese.22 In other contentious cases, 
competence belongs to the court of the diocese in which the de
fendant, rather than the plaintiff, has a domicile or a quasi-domi-

18 Cf. can. 1599, § 2. u Cf. ibid., § 1, i*.  «•.
18 Cf. can. 1603, § 1, 3°-5*.  18 Ibid., § 1, i*.  2*.
1T Cf. can. 1892, i*.  It is said to be absolutely incompetent. This is the 

case with diocesan courts and all subordinate courts in relation to cases reserved 
to the Holy See by general law or particular decree.

18 Cf. can. 1609, 1610 (§§ 1, 2). 18 Cf. can. 1628, § 1.
88 Cf. can. 1625, § 1. «1 Cf. can. 15G8.
82 Cf. can. 1560, i°-4*.
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cile; 23 if he has neither, to the court of the diocese in which he 
actually dwells.24 If, in cases of this type, the defendant has a domi
cile and a quasi-domicile or more than one of either or both, the 
court of any of the respective dioceses enjoys competence for the 
case in which he is defendant. Moreover, if the case involves a 
contract, that court is competent which has been designated as 
such by the contracting parties or, in the absence of a specific 
agreement, the court of the diocese in which the contract has been 
made or is to be fulfilled enjoys, in cases involving respectively 
the validity or the fulfillment of the contract, concomitant com
petence with that of the court of the diocese in which the defend
ant has a domicile or a quasi-domicile.20 So, loo, does the court of 
the diocese in which is located the property in issue,20 and, in 
criminal cases, the court of the diocese in which the crime was 
committed.27

The officers of the diocesan court. Every bishop is required to 
designate a priest as his stable vicar for judicial business and this 
representative is known as t he ^jTic iaTfcyrl is position in judicial 
matters corresponds to that of the vicar general, who enjoy 
analogous competence in administrative mailers. By the appoint 
mem of this off icial is a bishop is not deprived of his own judicial 
competence; moreover, he can reserve to himself certain matters 
which he may deem of sufficient importance for withdrawal from 
the cognizance of the officialis, and he can delegate his power 
to Olliers to the exclusion of tlie officialis. He can also designate 
one or more associates of the officialis; such a one is known as vice- 
officialis.28 When a bench of judges is required to sit in any given 
case, e.g., a bench of three in matrimonial cases, the bishop or the 
officialis selects by turrTTlie Synodal judges! to serve under hisR1 JBftR (glFj

M Cf. can. 1559, § 3; cf. our commentary on can. 92-94.
84 Cf. can. 1563. If he is a religious, competence belongs to the court of the 

diocese in which is located the house to which he is attached, for matters in 
which he is subject to the jurisdiction of the diocesan court. Cf. can. 1579.

8ft Cf. can. 1565, §§ 1, 2. 80 Cf. can. 1564.
17 Cf. can. 1566, §§ 1, 2. 28 Cf. can. 1572, 1573, 1578.
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presidency or that of a vice-officialis; in such a case, the decision 
of the court is based on the majority vote of the judges.20 The ap
pointment and tenure of office of synodal judges is governed by 
the canons affecting the appointment and tenure of synodal ex
aminers.80

80 Cf. can. 1574—77-
Cf. can. 1574. § 2; cf. our commentary on can. 385-88.
Cf. can. 1585; cf. our commentary on can. 373 f. for the method of appoint

ment of notaries and the qualifications of the latter.
•2Cf. can. 1586-89. 83 84 * Cf. can. 1594-96.
84 Cf. can. 1608, 1625 (§ 1). 88 Cf. can. 1613-17, 1628 (§ 1).
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Every trial must be served by ajfqtar^selected from those ap
pointed by the bishop.81 The record of the trial is of no value if 
not signed by this officer.

There must also be appointed in every diocese a public de
fender called the promoter of justice and a defender of the bond 
of marriage and of the bond of sacred ordination, juridically called 
the defender of the bond. In a smalljiocese one priest can be 
appointed/promoterjof justice>and\defender of thcT5on?b In cases 
in which the law demands their presence, failure to summon them 
results in the invalidity of the acts performed in their absence.32

Appeal may be taken from the sentence of a diocesan court to 
the metropolitan court; the court of appeal is required to consist 
of the same number and type of officers as the diocesan court from 
which the appeal derived.33

Duties of the court. A competent court cannot refuse to hear 
a case brought before it.34 Moreover, a judge, a promoter of 
justice, or a defender of the bond should remove himself from a 
case in which he has an interest; and these officers can be chal
lenged on this ground prior to the joinder of issue, and the validity 
of the challenge must be decided by an authority superior to that 
of the person challenged, e.g., by the bishop in the case in which 
the officialis is challenged.36 The court does not take the initiative 
at any part of the trial, except in criminal trials and in matters 
affecting lhe general public welfare of the Church or the salvation 
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of souls, e.g., in cases involving the bond of marriage; in these ex
cepted cases the judge must act ex officio.3* The court shall see to 
it that a case is brought to a close within two years; on appeal, 
within a year.37 Of all the officers of the court, only the bishop is 
exempt from the obligation of the oath of office.38 All are bound 
to secrecy in criminal cases and in any other cases in which a 
revelation of the acts of the case would involve injury to the 
parties. Moreover, the judges are bound to secrecy regarding their 
discussion of the merits of the case and their vote in arriving at a 
decision.80

The parties. The right to sue or to sue in person or the right 
to defend against a suit does not belong unrestrictedly to every
one. Those who do not have the use of reason can exercise this 
right only through parents or legally constituted guardians. In 
given cases, e.g., one involving conflict between the interests of 
the guardian and those of the ward, the court is required to ap
point a special guardian for the trial. In cases of this kind, minors 
over fourteen years of age can exercise this right in person; under 
that age, even though possessing the use of reason, though they can 
exercise it independently of their parents or guardians, it must 
be through a guardian approved at least for the trial by the ordi
nary.40 A moral person is represented in a suit by its rector or 
administrator, unless the latter’s interest is adverse to that of 
the former; in the latter case a special attorney is designated by the 
ordinary to represent it.41 In any event, the administrator needs 
the written permission of the local ordinary to act.42 Religious 
superiors represent their respective houses, provinces, or insti
tutes in accordance with their constitutions.43 Religious need the 
permission of their superior to act as parties to a trial unless their 
interest in the trial is adverse to that of the superior or of the in
stitute or unless they are temporarily withdrawn from the obliga-

88 Cf. can. 1618 f. 87 Cf. can. 1620.
••Cf.can. 1621 f. 80Cf. can. 1623, §§ 1, 2.
40 Cf. can. 1648, §§ 1-3. 44 Cf. can. 1649.
48 Cf. our commentary on can. 1526. 48 Cf. can. 1653, § 6.
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tion of obeying the superior.44 Spendthrifts and the weak-minded 
must act through a guardian except to defend themselves in 
criminal trials.40 The same is true of excommunicated persons 
after sentence has been pronounced on them, except to attack 
the justice or the legitimacy of the excommunication.40

The promoter of justice has a right to enter or defend a suit 
when the general public welfare of the Church is involved.

A person who has the right to enter or defend a suit in person 
may prefer to appoint an attorney (procurator) to manage his 
interests in the course of the trial. To do this he must give the 
latter a written commission. The court need not accept the ap
pointee in place of the plaintiff or the defendant. Moreover, the 
appointment may be revoked at any time, if the fee owing the 
appointee is paid. Besides the person acting for the plaintiff or 
the defendant in the management of the trial, there may be ap
pointed a legal expert (advocatus), whose province is one of ade
quate legal counsel in the assertion or the defense of the rights 
of his client. He must have the approval of the ordinary, at least 
a general approval, before he can be admitted to act in this capac
ity. The same person can accept the two roles of managing the 
interests involved in the trial and of giving expert legal advice. 
In any case, the advocate needs a written appointment just as the 
procurator does, and he may be removed by the person appoint
ing him under the same terms as a procurator may be removed. 
A religious can act as advocate, with the permission of his supe
rior, but only in cases involving the interests of his institute. In 
all criminal trials, the defendant must be assisted by an advocate. 
Moreover, the court must appoint an advocate for minors, in all 
cases, and for other parties in cases involving the general welfare 
of the Church, e.g., in marriage cases, unless a competent legal

44 Cf. can. 1652, 48 Cf. can. 1650.
40 Cf. can. 1654, § 1. Even through an attorney they are limited to suing in 

cases in which they seek to ward off threatened spiritual harm. Ostracized 
(vitandi) excommunicated persons are restricted in the same manner as sentenced 
ones.
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expert is already acting in their behalf. Procurators and advo
cates must be Catholics of good reputation.47

The introduction of a suit. The first step in the introduction of 
a suit is the filing of a written bill of particulars (libellus) with a 
competent judge whose aid is requested in the prosecution of the 
specified claim. This claim may be made orally and reduced to 
writing by a notary in cases of less importance and in any case in 
which the plaintiff cannot file a written bill. The bill should state 
the name of the judge whose aid is invoked and indicate the 
legal basis for the assertion of the claim. It should be signed by 
the plaintiff or his attorney (procurator), with a notation of the 
date as well as of the place at which the plaintiff or his procurator 
may be served.48

On receiving the bill, the court looks first to its competence in 
the premises as well as to the right of the plaintiff to enter suit. 
Promptly, then, it admits or rejects the bill on its merits, giving 
leave for the filing of a new amended bill, if amendment is 
deemed possible. In the rejection of cither bill, the reasons for 
it must be given and a recourse may be taken to the next higher 
tribunal against it within ten days after rejection.40

The citation and the Joinder of the issue. Unless both parties 
are already before the court, the latter, on accepting the bill or 
the oral claim, cites the defendant to appear before it, indicating 
to the plaintiff the hour at which this is to occur. The citation is 
written on or attached to the bill. A document is then drawn up 
for delivery to the defendant. In it there is stated the name of the 
judge before whom he is required to appear, the nature of the 
claim against him, and the name of the plaintiff. His own name 
is accurately stated. The hour and the place at which his appear
ance is demanded are exactly specified. Moreover, the seal of the 
court is attached to the document, as well as the signatures of the 
judge and the notary. A copy of it must be kept with the acts of 
the case. If the defendant refuses to accept service of this docu-

4T Cf. can. 1655-64. 48 Cf. can. 1706-8. 4®Cf. can. 1709.
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ment, he is regarded as juridically summoned. The messenger 
bearing the citation can be commanded by the court to go into an
other diocese to make service. Moreover, the server can leave 
the summons with any member of the family or any servant of the 
defendant who is willing to accept it and who promises that he 
will transmit it as soon as possible to the defendant. Otherwise, 
if the server cannot find the defendant in the place of his dwell
ing, the summons shall be returned to the court. If this kind of 
personal service is difficult, the court may resort to service by 
mail, requiring a return receipt signed by the defendant. If the 
place of the defendant’s dwelling is not known, he may be sum
moned by edict, i.e., the summons may be publicly posted at the 
chancery for a specified time required by the court and also pub
lished in a public newspaper; one of these alternatives suffices if 
both cannot be employed.

If the messenger completes sendee, he signs the document and 
notes on it the day and hour at which it was delivered to the de
fendant and, in the case in which he gives it to a member of the 
family or a servant of the defendant, he notes further the name 
of the person involved. In the case of a refusal of service, the 
messenger signs it, noting the day and the hour of the refusal, be
fore returning it to the court. If the summons was publicly 
posted, the messenger notes at the bottom of the document the 
day and the hour at which it was posted and the period of time it 
remained in public view. When the messenger is able to deliver 
the summons, he certifies this to the court over his signature.00

When a summons has been made juridically effective, the case 
is formally opened and belongs to the court that issued the sum
mons.01

The joinder of issue (litis contestatio) occurs when the defend
ant and the plaintiff put in an appearance at the lime indicated 
in the summons issued to the former and then and there before the 
court establish the issue on which they disagree. It is this issue

®° Cf. can. 1711-24. w Cf. can. 1725.
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that constitutes the precise matter before the court.02 If the 
defendant does not offer a legitimate excuse for his absence, the 
plaintiff has a right to request that the court determine the issue 
ex officio. When this is done, the defendant shall be informed of 
it and be given a time limit within which to file objections against 
it.

Evidence. The burden of proving an assertion rests on him who 
makes it; if the plaintiff does not prove his case, the defendant 
must be given the verdict. Presumptions of law need not be 
proved, or facts known to all or admitted by both parties.08

In a matter of public interest, the court must interrogate the 
parties under oath; in other matters he is permitted to inter
rogate them, either under oath or otherwise at his discretion. This 
interrogation of the parties can be made at any point of the period 
open for the presentation of evidence. In a criminal trial the de
fendant cannot be interrogated under oath. All parties involved 
in the trial can propose to the judge questions to be put to the 
parlies and the witnesses.04

A confession made by one of the parties outside the trial may 
be given consideration by the court; a confession made before 
the court by one of the parties relieves the other party of the 
burden of proving what has been thus confessed.00

Professional information is privileged, as well as testimony that 
might result in loss of reputation or persecution in regard to a 
witness or his family.88 Whatever is heard by a priest on the oc
casion of confession is not only privileged but is entirely excluded 
from the available testimony; the same is to be said of the testi
mony of persons affected by the outcome of a case, and of a spouse 
or of a member of one’s family, except, in regard to a spouse or 
a member of one’s family, in a case in which the public interest 
demands that their testimony be received in regard to the civil 
or religious status of the party involved when that testimony

•« Cf. can. 1726 f. m Cf. can. 1747 f.
84 Cf. can. 1742. 1744 f., 1753. «Cf. can. 1750f., 1753.
« Cf. can. 1755.
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would otherwise be unavailable. The testimony of certain other 
persons is denied the value of proof, though the court may decide 
to hear their story, generally without placing them under oath; 
these persons are those regarded as unfitted (i.e., those who are 
weak-minded or who have not reached the age of puberty) or as 
suspect (i.e., public enemies of one of the parties, morally un
reliable persons, and those who have been sentenced as perjurers, 
as excommunicated, or as infamous).07

The court may call in witnesses on its own motion in cases 
involving the interests of minors or those of the community at 
large; it is the function of the court also to prevent an unneces
sary multiplication of witnesses. The names of the witnesses 
should be transmitted to die adverse party before the beginning 
of their examination unless the court permits the postpone
ment of this transmission until later in the trial; but the names 
must be revealed before the evidence is thrown open to inspec- 

• tion (ante testificationum publicationem). This is important be
cause the adverse party can insist that the examination of the 
witness be conducted in accordance with the other party’s original 
proposal. The court may recognize a particular reason for exclud
ing the examination of a given witness. Witnesses are summoned 
in the same manner as a defendant.08

In a case affecting only private interests, the parties may agree 
that the witnesses shall be heard without an oath, but the court 
must warn the witnesses, in this case also, of their obligation to 
speak the truth.00 Only if the court decides that it is desirable, 
may the parties be present at the examination of witnesses.00

If the testimony they will be asked to give concerns a remote 
fact, the court can give them a general idea in advance of the 
nature of the issue involved in order that they may have an op
portunity of stirring their memory of it. If their testimony in
volves figures, they may be allowed to consult memoranda in their

•TCf. can. 1757 f. 88 Cf. can. 1759, 1762-66.
•• Cf. can. 1767. w Cf. can. 1771.
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possession. The questions eliciting their testimony should con
cern only a single item of information; they should not suggest the 
answer, nor should they aim at provoking a false answer.

A notary records questions and answers, inserting in the record 
whatever ought to be preserved for future review. Before the 
witness departs, his testimony is read to him and he is given an 
opportunity to add to it, to withdraw whatever he regards as in
correct, to correct his statements or modify them. When he states 
that he is satisfied with the testimony as read to him or as changed 
by him, he must sign it. The judge and the notary also affix their 
signatures.01

After all the witnesses have been heard, the judge may make 
their testimony available for inspection or he may postpone this 
until all the other evidence has been submitted. After the testi
mony is thus made available, only in an extraordinary case can 
new witnesses be heard or even the same witnesses in reference 
to the same testimony.02

Experts can be summoned, in cases involving the public inter
est, on the motion of the court after consultation with the prq 
moter of justice or the defender of the bond. In other cases, th 
court may accede in this matter to the request of both parties or 
to that of one party, provided that consent is given by the other.03 
In explaining the reasons on which his judgment is based, the 
judge is obliged to indicate which arguments of the experts he 
accepted and which, even though advanced by all the experts, he 
rejected in view of the other evidence submitted in the case.04

The court may require the inspection of a place or a thing to 
be made by himself or a delegated judge. A notary must be present 
at the inspection and he must record the day and the hour at which 
it occurred, indicating what persons were present, as well as every
thing said or done in connection with it. This record must be 
signed by the judge and the notary.08

41 Cf. can. 1775-80. 42 Cf. can. 178a, 1786.
43 Cf. can. 1793. 44 Cf. can. 1804.
46 Cf. can. 1806 f., 1811.
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Public and private documents may also be submitted to the 
court as evidence. Transcripts from parish records are public ec
clesiastical documents, as well as all documents drawn up by an 
ecclesiastical notary. Civil documents drawn up by public au
thorities entrusted by the secular law with the right to execute 
public documents are also classified as public documents in re
gard to evidence admissible in ecclesiastical trials. All public docu
ments establish the facts which they directly and primarily 
report. But a private document affords proof only against the per
son who wrote it or signed it.00

The closing of the case. When the evidence has been submitted, 
and after it has been decreed that no more evidence will be re
ceived, it must be made available to both parties, who are given a 
reasonable period of time in which to propose their answers to the 
adverse testimony. These answers must be made in writing and 
copies made available to the judges, the promoter of justice, and 
the defender of the bond, as well as the respective adverse party, 
and the latter is thereupon allotted a short period of time for the 
submission of a written rebuttal.07

The sentence. The judge renders his decision on the basis of 
the moral certainty he has been able to derive from the evidence 
submitted. In a complicated case he may postpone rendering his 
decision for a reasonable interval. If a bench of judges has heard 
a case, the presiding judge appoints an hour at which they shall 
assemble for the purpose of discussing the decision. The judges 
bring to that session, normally held in the court room, their re
spective written opinions, to be attached to the acts of the case but 
under the irrevocable seal of secrecy. They arc permitted to 
discuss their views and even to recede from the one previously 
adopted. By a majority vote they can decide what reasons shall, 
in the sentence rendered by the court, be assigned for their deci
sion. The sentence should open with the invocation of the name 
of God. It should report the name of the court or the tribunal and

eeCf. can. 1813, 1816 f. 07 Cf. can. 1859, 1862-65.
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the name and addresses of the parties and of their procurators, in
clusive of the promoter of justice and the defender of the bond. 
It should give a brief summary of the facts of the case as well as 
of the conclusions of the parties. This should be followed by the 
reasons for the sentence. The sentence itself is next in order. After 
that there is made a notation of the place and the date. It is 
signed by the judges and the notaries. The sentence can be pub
lished in three ways: by calling the parties to the court room to 
hear it; by informing them that they can inspect it in the office 
of the court; or by mailing a copy of it to them with a request 
for a return receipt.®8

The appeal. Notice of intent to appeal should be sent to or 
should be made orally before the judge rendering the sentence 
within ten days from the publication of the sentence, and the ap
peal itself should be introduced within a month before the court 
of appeal, unless the judge of the lower court has granted a longer 
period for this. This introduction involves the formal request of 
the aid of the higher court to which is attached a copy of the 
sentence of the lower court together with a copy of the bill by 
which the lower court was informed of the intent to appeal. An 
appeal normally suspends the execution of the sentence rendered 
in the lower court. The latter is required to transmit to the court 
of appeal an authentic copy of all the acts of the case. The issue 
before the court of appeal can be only this: the confirmation of 
the sentence rendered in the lower court or its partial or total 
rejection. However, new evidence may be introduced for ex
traordinary reasons.®8

If the sentence is null, the remedy is not appeal but a request to 
have the nullity of the sentence officially declared. This request 
can be made within three months from the date of the publication 
of the sentence. It can be made not only by the parties but also 
by the promoter of justice and the defender of the bond. If the 
nullity is absolute so that it cannot be healed by the lapse of time,

••Cf. can. 1869, 1871, 1874, 1877. 80Cf. can. 1881-84. 1889-91.
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the request can be made within thirty years of the publication 
of the sentence; and even beyond that time, even perpetually, the 
nullity can be offered as a defense against an action based on the 
sentence. Absolute nullity affects a sentence if the court rendering 
it was absolutely incompetent or composed of an insufficient num
ber of judges; if one of the parties lacked the capacity to enter 
suit; or if the attorney (the procurator) was not legitimately ap
pointed.70

Marriage causes. The competent tribunal in marriage cases is 
that of the diocese in which the marriage was celebrated or in 
which the defending or the Catholic party has a domicile or a 
quasi-domicile.71

The defender of the bond must be summoned for all sessions 
of the court. It is his function to propose to the judge a list of 
questions under seal to be opened only at the time of the examina
tion of the respective parties and the witnesses, as well as to sug
gest additional questions which the testimony has indicated as 
opportune. He has the right to inspect all the acts of the trial 
at any moment of it and to take all steps necessary to contradict the 
allegations made in opposition to the validity of the marriage, 
inclusive of that of calling in new witnesses even after the trial 
has been closed and of adding further arguments in defense of 
the validity of the marriage.72

A court hearing a marriage case must consist of three judges.78
The validity of a marriage cannot be challenged in court by 

anyone except the spouses and, in the case of impediments public 
by nature or of causes of invalidity which have become public re
sulting in scandal, the promoter of justice.74

After the death of one of the spouses the marriage cannot be 
directly challenged.78

to Cf. can. 1892-97. 7i cf. can. 1964.
72 Cf. can. 1968 f. 78 cf. can. 157G, § 1 1%
7< Cf. can. 1971; S. C. de Sacramentis, instr. Aug. 15, 1936, art. 38 f. 

XXVIII, 313).
7*  Cf. can. 1972; S. C. de Sacramentis, instr. Aug. 15, 1936, art. 42.

770



PROCEDURAL LAW

In cases involving a formal trial a non-Catholic cannot chal
lenge his marriage without special permission from the Holy Of
fice.70 But the non-Catholic can report the matter to the bishop 
or the promoter of justice, and the latter may decide that he is 
authorized to challenge the marriage, i.e., that the public in
terest is involved.77 However, the marriage of two unbaptized 
persons does not pertain, as such, to the competence of an ecclesi
astical court.78 *

78 Cf. S. C. S. OIF.. Jan. »7. 1928 (JJS, XX, 75); cf. can. 87, 1646; Gasparri, De 
matrimonio, no. 1260.

77 Cf. can. 1971, §2; S. C. de Sacramentis, instr. Aug. 15, 1936. art. 37-41;
S. C. S. Off., resp. Mar. 22, 1939 (AAS, XXXI, 131; Bouscaren, The Canon Law 
Digest. 11. 547). 78 Cf. can. 87, i960.

78 Cf. can. 1971» § 1; Cotie Commission, July 27, 1942 (AAS, XXXIV, 241); cf. 
Code Commission. July 17, 1933 (AAS, XXV, 345); Reh, “Guilt of the Plaintiff 
in a Marriage Case," The Jurist, III (1943), 404 f.; Donnelly, “Fraud and the 
Estoppel of Canon 1971, § 1, i*»“ The Jurist, VI (1946), 378 f.

The Code Commission replied on Jan. 4, 1946, that this discptaliftcation does 
not render a sentence irremediably null (AAS, XXXVIII, 162).

80 Code Commission, Mar. 12, 1929 (AAS, XXI, 171; Bouscaren, op. cit., I, 807).
•1 Cf. can. 1974.

Furthermore, if the parties were the direct and malicious cause 
of the impediment or of the invalidity of their marriage, they 
cannot be permitted to challenge it.70 By impediment in this 
connection is meant even the impediments that are only such in 
the wide sense, e.g., coercion, conditions and intentions exclusive 
of true matrimonial consent.80

In marriage cases relatives otherwise (i.e., in other types of 
case) excluded as witnesses are entirely competent to act as such.81

Before reaching a definitive sentence as to whether the nullity 
of the marriage has been established or not, the court must hear 
the defender of the bond or give him a specific period within which 
to interpose his last objection. Moreover, the defender of the 
bond must always appeal from a first sentence favoring the in
validity of the marriage. After a second sentence has been rendered 
favoring the invalidity of the marriage, the sentence is to be 
published. After the lapse of ten days from the date of its publica
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tion, the parties may enter another marriage. Notice of the 
sentence must be sent to the pastors of the parishes in which the 
parties to the invalid marriage were baptized and of the parish 
in which the invalid marriage was celebrated, in order that they 
may enter a record of it in their baptismal or marriage register 
respectively.82

In the case of insanity alleged as a reason for the invalidity of 
the marriage, experts must be appointed to examine the person 
who is alleged to be insane. Psychiatrists who examined him prior 
to the trial should be brought in as witnesses.88

Experts are also needed when the impediment involved is im
potence and when the petitioner is seeking a dispensation from 
the bond of a marriage that has not been consummated.84 In 
both types of cases, so-called witnesses septimae maniis are re
quired, unless the impotence or the non-consummation of the 
marriage is clearly established without them. These witnesses 
swear to the good reputation of the spouse for whom they appear, 
as well as to his truthfulness in regard to the matter in issue. Their 
oath is corroboratory of the depositions of the spouses.88

The purpose of the appointment of the experts in these two 
types of cases is the performance of the requisite physical exami
nation. Those who have previously examined the party are not to 
be appointed, but they may be introduced as witnesses. Two 
experts must be appointed for the examination; two midwives 
or women physicians, in the case of the examination of the 
woman,80 though male physicians may be appointed by the ordi
nary at the woman’s request even for this examination, but a 
matron must be present when they conduct it.

After separately completing the examination of the woman, the

«’Cf. can. 1984, 1986-89.
** Cf. can. 1982; S. C. de Sacramentis, instr. Aug. 15, 1936, art. 139.
84 Cf. can. 1976; cf. our commentary on can. 1119. Only a spouse can ask for this 

dispensation; cf. can. 1973. 88 Cf. can. 1975, 1, a.
88 Cf. can. 1979, §§ 1-3; cf. S. C. de Sacramentis, May 7, 1923, Regulae servandae 
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experts individually embody their findings in a formal report to 
the court.87 Thereafter they are separately subjected to oral ex
amination by the court.88 The court should be assisted in this 
oral examination of the experts by a skilled and upright physician. 
Indeed, the woman involved should be interrogated by a physician 
of this repute appointed by the ordinary himself.* 80

in processibus super matrimonio rato et non consummato, Reg. no. 89 (AAS, XV 
[1923], 389 [cited hereafter as Jieg.]). 07 Reg. no. 93. Cf. can. 1980, § a.

00 Cf. can. 1981: Reg. no. 93.
80 Cf. S. C. S. Olf., deer. June 12, 1942, De quibusdam cautelis adhibendis in 

causis matrimonialibus impotentiae et inconsummalionis (AAS, XXXIV, 200; The 
Jurist, 11 [ i942]. 395 f.). »0 j{egt no. g3> g

01 Cf. can. 1999.

In the case of discrepancies in the reports or the responses of the 
physicians, the court is authorized to clear them up by the ap
pointment of a third expert.00

The procedure allowed in the exceptional cases considered in 
canons 1990-92 has been explained in our commentary on canon 
1069.

Cases of canonization and beatification. Judgment in these cases 
is reserved to the Holy See, which acts through the Sacred Con
gregation of Rites.01 If a woman seeks the inauguration of an 
action of this kind, it must be through an attorney. The case is 
prosecuted before the competent tribunal by a postulator who 
must be a priest with a fixed residence in Rome. He may appoint 
vice-postulators.

At the request of the postulator or the vice-postulator the local 
ordinary of the place where the servant of God died or where the 
miracle is alleged to have occurred institutes a search for the 
writings of the servant of God; conducts a hearing in regard to 
the latter's reputation for sanctity and for the practice of virtue, 
as well as the cause of marytrdom and the miracles alleged to have 
been performed through his intercession; and finally holds a 
hearing as to whether public veneration has been shown the
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servant of God. The reports of these proceedings are sent to the 
Sacred Congregation of Rites. The transcription of them must 
be written by hand. Further hearings conducted by the local ordi
nary are Apostolic in character since they follow upon a delega
tion sent by the Sacred Congregation of Rites.

The administrative removal of pastors. Pastors, even pastors of 
irremovable tenure, may be removed from their parishes for rea
sons that, even in the absence of offense on their part, render their 
ministry harmful or at least inefficacious.02

Reasons of this kind are the lack of the requisite skill or perma
nent physical or mental disability if the ordinary judges that the 
welfare of souls in the parish cannot be adequately assured by ap
pointment of an auxiliary in accordance with canon 475; the 
antagonism of the parishioners, even though it is unjust; the loss 
of reputation; the probability of an occult crime that is likely to 
arouse the resentment of the people; and the failure to take 
proper care of the property of the parish, if this cannot be rem
edied by depriving the pastor of the temporal administration of 
the parish or in some other way.03

The local ordinary, before inviting the pastor to resign within 
a specified time, must consult two synodal examiners regarding the 
sufficiency of the reason for this action. A notary should be present 
at this meeting for the recording of the discussion; indeed, a 
notary is required to be present at all the succeeding steps in the 
process of removal. Both the notary and the examiners, as well 
as the parish priest consultors, must take an oath at the very out
set to keep secret everything that transpires in the course of the 
removal proceedings.04 The pastor can ask for the allowance of 
a time interval within which to offer reasons in his own behalf. 
When he has offered them, the ordinary is required to weigh 
them in conjunction with the same synodal examiners previously 
consulted. If a decree of removal follows, a pastor of irremovable

92 Cf. can. 2 147, § 1. »» Cf. ibid., § a.
•*  Cf. can. 2142, 2144, 2148.
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tenure can take recourse within ten days before the ordinary him
self and bring in witnesses that he shows were not available to him 
in the first instance. The matter is then weighed by the local 
ordinary in conjunction with two parish priest consultors. A 
pastor of removable tenure is not entitled to this recourse. The 
means of support of the pastor thus removed must be provided 
by the ordinary with the advice of the examiners or the parish 
priest consultors who took part in the discussion resulting in the 
pastor’s removal. If the pastor made no reply when he was able to 
do so, he is not entitled, on his removal from the parish, to this 
consideration. If he resigns in answer to the invitation, after the 
ordinary declares his parish vacant he is entitled to greater con
sideration than if he had put in a defense. Moreover, he can ask 
that he be allowed to resign for a reason more acceptable to him 
than that indicated by the ordinary in the invitation; and he can 
attach legitimate conditions to his resignation.05

The transfer of pastors. The welfare of souls may require that 
a pastor be transferred to another parish even from one in which 
he is enjoying temporal and spiritual success in his administra
tion. But if the pastor enjoys irremovable tenure, the ordinary 
needs authorization from the Holy See in order to be able tc 
transfer him against his will. If a pastor of removable tenure of
fers a written request that he be not removed, the ordinary must 
consider it in conjunction with two parish priest consultors in 
the presence of a notary, all sworn to secrecy. If the decision is in 
favor of the transfer, the ordinary can act even though the pastor 
rejects the repeated invitation to resign. The ordinary acts by 
specifying in writing a time limit within which the pastor must 
lake possession of the parish to which he has been transferred and 
warning that at the expiration of that period the parish held by 
the latter will be automatically vacant. At the expiration of that 
time interval, he declares the parish vacant.

The correction of pastors neglecting residence. The ordinary
Cf. can. 2149-55» 2159-61-
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must warn the pastor to return, reminding him that he is not 
entitled to his income while he is absent and recalling to his mind 
that if he does not reply, his silence will be the equivalent of 
tacit resignation. Meanwhile the ordinary must provide for the 
care of souls. If the pastor offers reasons justifying his absence, 
the ordinary considers them in conjunction with two examiners 
and in the presence of a notary. If it is then judged that the rea
sons alleged are insufficient, a pastor of irremovable tenure is al
lowed to offer new reasons, and these the ordinary shall weigh 
as before. When it is found that these reasons are insufficient, the 
ordinary shall assign a time limit within which residence must be 
re-established under penalty of automatic deprivation of the bene
fice; this he does after the first consultation with the examiners 
if, in the case of a pastor of removable tenure, it is found that the 
alleged reasons are not adequate. When the pastor re-establishes 
residence he can be punished in accordance with the gravity of 
the fault; in any case he must surrender a proportionate share 
of the income. Moreover, he must be warned that further unlaw
ful absence will automatically deprive him of his parish.00

The correction of the violation of celibacy. If a cleric, who is 
able to do so, fails to respond to a warning of the ordinary to dis
miss a woman from his house or to cease frequenting the house 
of a woman, the ordinary shall suspend him from the performance 
of divine functions and deprive him of his parish; if the cleric’s 
benefice is not a parish, two months after his suspension he shall 
be deprived of one-half the income of his benefice; three months 
later, of the remainder of the income; and three months after that, 
of the benefice itself. If the cleric offers excusing reasons, these 
must be weighed by the ordinary in conjunction with two ex
aminers and in the presence of a notary. If the reasons are found 
inadequate, the ordinary proceeds at the end of lhe time limit 
set by him against a cleric of removable tenure in the manner 
indicated in the case of a cleric who fails to make any answer. A 

MCf. can. 2168-75.
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cleric of irremovable tenure is allowed, however, an opportunity 
of offering further reasons, which the ordinary shall weigh as be
fore. If the additional reasons are found inadequate, the ordinary 
then proceeds against a cleric who does not meet his demands 
within the time limit in the same way as if he had not offered any 
excusing reasons in the first place.07

The correction of negligent pastors. A pastor who neglects his 
ministry shall be warned of it and if he again and again fails to 
heed the warning he shall be punished in proportion to the 
gravity of the fault, but this punishment can be inflicted only 
after the pastor has been given an opportunity to offer a defense 
and after two examiners have been consulted. If this punishment 
is unavailing, the ordinary, proceeding as before, can then deprive 
the pastor of his parish, if the tenure of the pastor is removable. 
If the tenure is irremovable, the ordinary does not proceed to 
deprive him of his parish until he has first, without result, de
prived him of a proportionate share of the income derived from 
the parish.08

Suspension from an informed conscience. This is an extraordi
nary remedy which the ordinary is not permitted to employ if he 
can proceed against the delinquent in the ordinary way. The re
sult of the remedy is to suspend the delinquent either partially or 
entirely from his office. No judicial procedure is needed to inflict 
it and no admonitions; it is issued by a simple decree. It should 
be issued in writing, unless the circumstances indicate a con
trary procedure. It should bear the date on which it is issued. It 
should expressly declare that the suspension is inflicted from an 
informed conscience for reasons known to the ordinary. It should 
specify the period for which the suspension is to operate. If it 
is inflicted as a censure, the cleric must be told the reason for 
which it is imposed. If it is partial, there must be a clear indica
tion of the acts from which the cleric is suspended. It can never 
be inflicted for a crime that is notorious. Moreover, if the delict

•T Can. 2176-81. 08 Cf. can. 2182-85.
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is even public, it cannot be inflicted except for one of the follow
ing reasons: if the witnesses refuse to testify and no other evidence 
is available for proof in a regular trial; if the cleric himself raises 
obstacles to the carrying on of the trial; if the danger of scandal 
or antagonistic civil laws make a trial or a sentence inadvisable or 
impossible.90

99 Cf. can. 2186-94.
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BOOK V 

CRIMES AND PENALTIES 

Canons 2195-2414



As a perfect society, the Church has the right not only to enact 
laws and apply them administratively and judicially but also to 
establish and inflict punishments in the external forum for the 
purpose, through these social means, of maintaining public order 
and of efficaciously attaining the end for which the ecclesiastical 
society has been instituted. Indeed, in thus securing the public 
interests, the Church intends also to promote the private interests 
of the faithful, for the imposition of penalties on those who violate 
the law serves as a support to those who arc tempted, thus prevent
ing transgressions, counteracts the effect of scandal, and effects 
the amendment of the transgressor.

The fifth and last book of the Code deals with penalties enacted 
in the general law of the Church. It not only enumerates the 
penalties but sets forth norms covering the whole field of the 
imputability of crime to the delinquent and of the constituent 
elements of crime. The first of the three parts of this book treats 
ofcrimes in general (can. 2195-2213); the second, of penalties 
considered in general, as well as according to their classifications 
(can. 2214-2313); and the third, of penalties for individual 
crimes (2314-2414).
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PART I

Crimes

Canons 2195-2213

Division. The first part of the fifth book consists of three titles 
dealing with the following subject matters: the nature and the 
classification ofcrimes (can. 2195-98); the imputability ofcrime 
(can. 2199-2211); and attempted crimes (can. 2212-13).
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TITLE I

The Nature of Crime and Its 
Classification

Canons 2195-2198

2195- The general concept. 1. In ecclesiastical law a crime 
[ddic/um] is to be understood as an external and morally im
putable violation of a law to which a canonical sanction, at least 
an undetermined one, is attached.1

Hence, as a rule, three concurrent elements are requisite to the 
concept of a crime:

1) the juridical clement, i.e., a previously enacted law imposing 
a penalty or, unless the contrary is apparent, a jurisdictional pre
cept similarly imposing a penalty; * 1 2 3

2) the material or objective element, i.e., the external (not 
necessarily public) violation of the law (corpus delicti), one per
ceptible to the senses;

3) the moral or subjective element, i.e., its imputability. It 
must, to be a crime, be imputable as a grave violation of the law; 
but it may be imputable as such, according to canon 2199, as a 
result of either malice (dolus) or fault (culpa), the latter arising 
from culpable ignorance or lack of due care.

In regard to the juridical element, by way of exception, if the 
violation of a law or a jurisdictional precept is accompanied by 
a special gravity because of the resulting scandal or of the particu-

1 Can. 2195, § 1. 2 Cf. ibid., § 2.
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lar malice of the delinquent, a penalty may be inflicted by a 
competent superior even though the law imposes no penalty on 
that transgression. Thus a delict is indeed a violation of a law or 
a particular precept specifying a penalty for instances deter
mined by the law or the precept itself, but it is also a violation ot 
a law or a particular precept which does not contain a penalty 
when the violation involves scandal or special gravity.8

The concept of sin, as such, shares the moral element with the 
concept of crime, but lacks the other two elements requisite to 
the concept of crime. Thus every crime is a sin, but not vice 
versa.

2196. General classification as to quality and quantity. The 
quality of a crime is to be derived from the object of the law 
[the object makes it the kind of crime it is]; its quantity [i.e., its 
gravity] is to be measured not only by the respective importance 
of the law violated [its absolute gravity] but also by the greater or 
less degree of imputability or by the resulting injury [its relative 
gravity].4

2197. Classification on the basis of notoriety. A crime is:
i° public, if it is already divulged or is so situated that it may 

and must be safely concluded that it will easily become commonly 
known;

2° notorious in law [notorium notorietate iuris], after the sen
tence of a competent judge definitively determining the issue 
[quae in rem iudicatam transient] or after the judicial confession 
of the delinquent made in accordance with canon 1750;

30 notorious in fact [notorium notorietate facti], if it is pub-

• Cf. can. 2222, § 1; cf. also Chelodi, I us poenale (5th cd., cura P. Ciprotti, 
Tridenti, 1943), no. 2 (all references to this work from this point onward will be 
to this ed.); but cf. Coronata, Institutiones, IV, no. 1638; Roberti, De delictis el 
poenis (2nd cd., 2 vols., Rome, 1944), no. 53; Besic, Introductio in Codicem, on 
can. 2222, § ]; Bouscaren-ElHs, Canon Law, p. 837.

4 Can. 2196. The third part of the fifth book lists nine categories of crimes, 
classified according to die object of die law, i.e., according to the quality of the 
crime. 
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licly known and if it has been committed in such circumstances 
that it is entirely impossible to conceal it or to offer any legal 
justification for it;

40 occult, if it is not public; materially occult, if the crime it
self is not known; formally occult, if its imputability is not 
known.®

A crime may be public in one place and occult in another; 
moreover, a public crime may, in the course of time, become 
occult.

A crime is divulged when it is known, both in regard to the fact 
that is criminal and to the responsibility of the delinquent, to a 
notable part of a community, e.g., a village, a town, a religious 
house.

Even though known to several persons, a crime may still be 
occult, i.e., if they will not permit it to be further divulged; on 
the other hand, it may be public when known to only a few, i.e., 
if they are the kind of persons to spread it broadcast.

2198. Competency in the punishment of crime. A crime which 
transgresses solely a law of the Church [an ecclesiastical crime] is 
reserved, by its nature, to the cognizance of ecclesiastical authority 
which may, however, when it deems it necessary or appropriate, 
request the assistance of the secular arm; a crime which violates 
merely a law of civil society [a civil crime] is punished by civil 
authority acting in its own right except in the cases mentioned in 
canon 120 [those affected by the privilegium fori], though the 
Church is also competent in regard to such crimes by reason of 
the sin; a crime which transgresses a law of both civil and ec
clesiastical society [a mixed crime] may be punished by both au
thorities.6

As is clear from canon 1553, § 1, 2°, the Church is not restricted 
to the punishment of sin in the sacramental forum of the sacra- 

•Can. 2197. i*-4*.  The concept of the public character of a crime differs from 
that of the public character of a matrimonial impediment. Cf. our commentary 
on can. 1037. 8 Can. 2198; cf. can. 1933, § 3. 

785



can. 2198 THE SACRED CANONS

ment of penance, though ordinarily it confines itself to dealing 
with sin in this forum.7

T Cf. Coronata, op. cit., IV, no. 1649; Chelodi’s view (op. cit., no. 4) is slightly 
different from this.
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TITLE II

The Imputability of Crime 
Causes Increasing or Diminishing 

Imputability
The Juridical Effects of Crime

Canons 2199-2211

Division. After establishing the subjective elements of crime, 
that is, malice and culpability (can. 2199 f.), this title deals with 
the causes which exclude, diminish, or increase imputability 
(can. 2201-2208); with cooperation in the commission of crime 
(can. 2209); and with the effects of crime in regard to the delin
quent (can. 2210) and in regard to the cooperators and accom
plices (can. 2211).

2199—2200. Malice and fault as elements requisite to imputa
bility. The imputability of a crime depends on the malice of the 
delinquent or on his culpability arising from his ignorance of the 
law violated or from his omission of due care; therefore all causes 
increasing, diminishing, or excluding malice or culpability auto
matically increase, diminish, or exclude the imputability of a 
crime.1

Juridic imputability always supposes moral imputability, but

1 Can. «199. 
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not vice versa; and the moral imputability it presupposes is that 
which is the equivalent of a grave sin.

2200. i. Malice is to be understood, in this context, as the de*  
liberate intention to violate the law, and it is the opposite, in 
reference to the intellect, to the lack of knowledge and, in refer
ence to the will, to the lack of freedom.

2. However, when an external violation of the law occurs, in 
the external forum the existence of malice is presumed until the 
contrary is proved,2 because in the ordinary case man acts know
ingly and freely.

Greater imputability is attached to a malicious crime (delic
tum, delictum dolosum) than to one arising from culpability with
out malice (quasi delictum, delictum culposum).*

2201-2208. Causes affecting imputability. Causes exclude, 
diminish, or increase imputability in the degree in which they 
affect the knowledge or the freedom of the delinquent. The Code 
gives consideration to them in detail.4

1) Causes excluding imputability. There are two classes of 
these causes: those which remove moral imputability, the requi
site foundation of juridic imputability, and those which remove 
only juridic imputability.

A) Causes excluding moral imputability.
a) The habitual want of the use of reason as in the case of in

fants and the insane;0 even should the latter have lucid intervals 
or merely suffer delusions, the presumption stands against the 
imputability of their delinquency.6

b) Habitual inculpable ignorance of the law as well as actual 
inculpable inadvertence or error in regard to the law.7

2 Can. 2200. §§ 1, 2.
®Cf. Coronata, op. cit., IV, no. 1651; Bouscarcn-EUis, op. cit., p. 839.
< They are derived from the traditional doctrine of canonists and moral 

theologians, as well as from die findings of psychology and psychiatry.
» Cf. can. 2201, § 1. o Cf. ibid., § 2.
2 Cf. can. 2202, §§ 1, 3. As to die nature and classification of ignorance and 

error, cf. our commentary on can. 16.
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c) Involuntary intoxication which deprives one completely of 
the use of reason arising from the excessive use of alcohol or of 
narcotics.8

d) Physical force that cannot be physically resisted.® In regard 
to imputability, duress is the equivalent of overpowering physical 
force if by it freedom is entirely suppressed.

e) Uncontrollable passion if it precedes the action of the will 
and prevents all deliberation and consent.10

f) Necessary and legitimate self-defense against an unjust ag
gressor, provided it is kepi within legitimate bounds.11

B) Causes excluding juridic imputability as such. These causes 
are, in reference to injrely ecclesiastical laws, serious intimida
tion (metus gravis), necessity, and even grave inconvenience, pro
vided that the act involved does not imply contempt of the faith 
or of ecclesiastical authority and does not tend to injure the spir
itual welfare of others.12

2) Causes diminishing imputability.
a) Minor age, unless the contrary is evident, which operates 

the more effectively as infancy is approached.18
b) Weakness of mind;  this is a cause to which may be re

ferred all pathological mental states and all psychic factors which 
in any way, but not totally, affect the will power of the delinquent. 
The competent judge determines the degree in which imputa
bility is affected by them.

14

c) Culpable ignorance or culpable inadvertence or error con
cerning the law or concerning a fact. The more culpability there 
is involved, the less do these causes diminish culpability. If the 
ignorance affects only the fact of the existence of the penalty, it

• Cf. can. 2201, § 3. • Cf. can. «205, § 1.
10 Cf. can. 2206. 11 Cf. can. 2205, § 4.
12 Cf. can. 2205. 2. 3. For special effects of the same causes, cf. can. 2229, § 2.
13 Cf. can. 2204. Cf. also can. 88 (§ 1), 2230. Concerning crime as affected by 

age: only infantes are excused from any crime; impuberes are exempted from 
latae sententiae penalties and should be spared the more severe vindicative 
penalties; puberes are declared to be capable of crimes and liable to penalties.

14 Gf. can. 2201, § 4.
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does not exclude imputability, even though it is inculpable, but 
it does diminish it.15

d) Serious intimidation (metus gravis), as well as necessity or 
serious inconvenience, in regard to acts that are intrinsically 
wrong or even in regard to violations of purely ecclesiastical laws 
whenever such acts imply contempt of the faith or of ecclesiastical 
authority or tend to injure the spiritual interests of others.10

e) Self-defense if due moderation is not observed or if the prov
ocation is slight.17

f) Voluntary intoxication, provided that the delinquent does 
not induce it precisely for the purpose of committing the crime or 
for the purpose of offering it as an excuse for his delinquency. Im
putability is also diminished by partial intoxication if it is invol
untary.18

g) Passion which, though not uncontrollable, lessens the power 
of deliberation or the freedom of the will,10 unless it is specifically 
induced by the delinquent to facilitate the commission of the 
crime or to afford a defense against his responsibility for it.

3) Causes increasing imputability. These causes are connected 
principally with the material or the objective element of the 
crime. Generically aggravating causes are those which increase the 
harmful or the scandalous effect of the criminal action. Specifically 
aggravating causes are those deriving from circumstances which 
make the crime worse. They are the following:

a) the deliberate arousing of one's passions for the commission 
of the deed;20

b) the dignity of the delinquent or of the person injured;
c) the abuse of authority or of the power of an office in the com

mission of the crime; 21
d) the fact that the crime is committed by one who, after [an 

irrevocable] condemnatory sentence, commits the precise crime
18 Cf. can. eaoa, §§ 1-3. >• Cf. can. 2205, § 3.

Cf. ibid., § 4. is Cf. can. 2201, § 3.
i*  Cf. can. 2206. 80 cf, can. 2206.
’i Cf. can. 2207. 
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again in the same circumstances, particularly in regard to the cir
cumstance of time.22 This aggravating circumstance (recidivitas) 
has no bearing on violations of the law affected by automatically 
incurred penalties because in regard to these penalties there is no 
condemnatory sentence.23 It is the pertinacity of the delinquent 
that increases the imputability in this case. The judgment of the 
existence of this pertinacity pertains to the competent judge in 
contemplation of all the circumstances of the repeated crime, 
especially of the time period intervening between the sentence 
and the repetition of the crime.

e) The repetition of a crime of the same kind, when there has 
been no condemnatory sentence passed on the delinquent, or the 
commission of a second crime of a kind different from that pun
ished by a previous condemnatory sentence.24

2209. Cooperation in crime. There are four types of participa
tion in crime, the fourth being a special kind called complicitas 
per posterius, i.e., that by which one is accessory after the fact; the 
other three types arc called correitas, complicitas, and concursus,

1) Correitas; this is a formal participation of principals in a 
crime which by its nature does not require an accomplice. All who 
in the prosecution of a mutual conspiracy physically cooperate

M Cf. can. 2208, § 1.
“Cf. Roberti. op. cit, no. 146: Coronata, op. cit., IV, no. 1672; contra Ver- 

mccrsch-C.reusen, Epitome, 111. no. 391.
Cf. can. 2208. § 2. Recidivitas is commonly divided into recidivitas specifica 

»nd recidivitas generica. The former is that which is defined in can. 2208, § 1. 
The latter is that which is verified by the commission of a second crime of a kind 
dilierent from that punished by a previous condemnatory sentence. Almost unan
imously the commentators maintain that the latter is contemplated in can. 2208, 
§ 2. They thus admit it into the system of ecclesiastical penal law. It seems, how
ever, that the wording of the Code docs not permit this interpretation. The two 
paragraphs of can. 2208 are not interdependent. Rather, an attentive reading of 
these paragraphs seems clearly to show that the legislator finishes dealing with 
recidivitas at the end ol § 1. In other words, the Code admits only recidivitas 
specifica, i.e., the relapse into a crime ot the same kind as that for which one has 
already sullered a condemnatory sentence. The following authors hold that 
lire commission of a different kind of crime after a condemnatory sentence, as 
noticed by can. 2208, § 2, should be called recidivitas genetica. Chelodi, op. cit., 
no. 12; Coronata, toe. cit.; Vermeersch-Creusen, toe. cit.
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in the commission of a crime are to be considered equally guilty, 
unless circumstances increase or diminish the guilt of any one of 
them.28

2) Complicitas; this is a formal participation of principals in 
a crime which of its nature requires an accomplice (e.g., adultery 
or a duel). In a crime which of its nature requires an accomplice, 
all participants are equally guilty unless the circumstances war
rant a different conclusion.26

3) Concursus; this type of participation may involve a sharing 
of the moral element, e.g., through a command or through instiga
tion: a sharing of the material element, e.g., through the execu
tion of a crime planned by another; or a sharing of both elements 
if it does not extend to the participation that would make all 
principals (correitas). This type of sharing may be negative as well 
as positive; it is negative when one cooperates through the omis
sion of a duty which obliges him to detect and prevent the crimi
nal action. If the participation is such that the crime would not be 
committed without it, the concursus is called necessary; even if it 
makes the commission of the crime easier, it is not called neces
sary, unless the crime would not have been committed in its ab
sence. On these premises canon 2209 lays down the following 
rules:

a) Not only the one who commands a crime [mandans], who is 
the principal delinquent, but also those who instigate it [qui in
ducunt] or who in any way concur in the commission of a crime, 
incur an imputability, all things being equal, not less than that 
of the person who executes the criminal act, if the act would not 
have been committed without the part they played in its com
mission.

b) But if their participation only made the commission of the 
crime easier and if the crime would have been committed even 
without their participation, a less d gree of iinptitaljility is in
volved.

•• Can. 2209, § 1. •• Can. 2209, § 2.
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c) He who fully and promptly withdraws his participation in 
the commission of a crime is freed from all imputability for it, 
even if another for his own reasons proceeds to the carrying out of 
the projected crime; if the retraction is not fully made, it dimin
ishes but does not take away his culpability.

d) He who participates in a crime only by neglecting a 
duty incurs an imputability proportionate to the obligation by

‘ which he was bound by his office to prevent the crime.27
4) Cooperation after the fact. Praise offered a crime after its 

commission, the sharing in its fruits, the harboring and the con
cealment of the delinquent, and other acts subsequent to the 
completion of the crime can be themselves new crimes if they are 
punishable by a penalty specified in the law; but in the absence 
of a mutual agreement affecting them made prior to the commis
sion of the crime, they do not involve imputability for the lat
ter.28

2210-2211. The effects of crime. 1. From a crime there arise:
10 A penal action to declare or impose the penally and to de

mand satisfaction;
2° A civil action [in the ecclesiastical tribunal] for compensa

tion when the crime has inflicted injury on anyone.
2. Both trials shall proceed in accordance with the norms of 

canons 1552-1959; and the judge who sits in the criminal trial 
can, at the motion of the injured party, proceed with the civil 
suit and render sentence at the end of it.30

2211. All those participating in a crime in accordance with the 
norms of canon 2209, 1—3 are obliged jointly and severally
[in solidum] to bear all expenses and to make adequate compensa
tion in reference to any injury caused to anyone as a result of 
the crime, even though the sentence of the judge required the 
payment of only a proportionate share of them.30

,T Can. 2209» §§ 3-6. «• Can. 2209, § 7. a® Can. 2210, §§ 1, 2.
»• Can. 2211.
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Attempted and Frustrated Crimes

Canons 2212-2213

2212. Attempt and frustration: general concept. Some crimes 
are considered as juridically complete even in the absence of the 
effect which the criminal contemplated, e.g., the crime of forgery, 
in which the crime is complete with the act of falsification; in such 
a case the punishable criminal act is the formal crime, while in 
cases in which the juridical completion of the crime requires that 
the acts involved produce their effect, the punishable criminal 
act is the material crime, that is, the crime which is completed 
only when the effect is achieved, e.g., death in the case of homicide, 
or the expulsion from the womb of a non-viable fetus in the case 
of abortion. But even in the case in which the crime contemplated 
by the penal law is the formal crime, this act is composed of several 
successive and component steps. If these are taken, but the formal 
crime itself (or the material crime, in the respective case) is not 
committed, the steps constitute an attempt; if an outside force 
interferes to prevent them from producing their effect, the crime 
is said to be frustrated.* 1

1. He has committed an attempt at a crime who has taken those 
positive or negative steps from which there naturally results the 
commission of a crime, but has not completed the crime because 
he changed his mind or because he was not able to do so owing to 
the insufficiency or the inefficiency of the means.2

* Cf. Vermeersch-Creuscn, op. cit., Ill, no. 395.
1 Can. 2212, § 1. If the steps are merely preparatory, an attempt is not involved.
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2. An attempt at a crime is properly called a frustrated crime 
when there have been taken all those positive or negative steps 
which naturally result in the commission of a crime and which are 
sufficient for the completion of the crime, if contrary to the inten
tion of the delinquent they do not produce this effect because of 
someone else’s interference.8

3. If one has tried, although ineffectively, to induce another to 
commit a crime, his action is approximate to an attempt at a 
crime.

4. If an attempt at a crime is itself punished in the law by a 
penalty of its own, it constitutes itself a true crime?

2213. Imputability in the case of an attempted or a frustrated 
crime. 1. Except as provided in § 3, an attempt at a crime carries 
with it its own imputability, greater in the degree in which it ap
proximates the completion of the crime, but always less than that 
attaching to the completion of the crime.

2. A frustrated crime involves a greater degree of culpability 
than a simple attempt at a crime.

3. Freed from all imputability is the one who desists from the 
carrying out of the crime after he has begun it, provided that no 
injur}’ or scandal has resulted from the attempt.8

• Gm. 2212, § 2. 4 Ibid., §§ 3. 4. 8 Gm. 2213, §§ 1-3.
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PART II

Penalties

Canons 2214-2313

Division. This second part of the fifth book is divided into two 
sections, the first of which treats of penalties in general (can. 
2214-40) and the second, of penalties in particular (can. 2241- 
83*3)-

SECTION I

Penalties in General
Canons 2214-2240

Division. This section opens with an introductory canon (can. 
2214) which affirms the Church’s right to establish penalties, 
while quoting the Council of Trent’s admonition with regard to 
the use of this power by bishops and other ordinaries. Four titles 
follow this introductory canon; they treat in succession of the fol
lowing subject matters: the general concept, the classification, 
the interpretation and the application of penalties (can. 2215-19); 
the superior competent to impose penalties (can. 2220-25); the 
persons subject to penalties (can. 2226-35); and the remission of 
penalties (can. 2236-40).
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INTRODUCTION

Canon 2214

2214. The right to establish penalties. 1. It is a native and 
proper right of the Church, independent of any human power, 
to discipline its delinquent subjects through both spiritual and 
temporal penalties.1

1 Can. 2214. § I.
1 Cf. Vermeersch-Creusen, op. cit., Ill, no. 400. As a matter of fact, it is histori

cally certain that the penalty of capital punishment has never been decreed or 
indicted by ecclesiastical law or sentence. Cf. Ottaviani, Institutiones iuris publici 
ecclesiastici, I, nos. 178 f.

The right is native and proper because it belongs to the Church 
not through a concession made by any human power or through 
a gradual historical evolution or as the fortuitous result of cir
cumstances but through the constitutional endowment bestowed 
on it by Christ, who established the Church as a perfect society 
entitled to such a right and who, by His very words, specified this 
right as among the prerogatives conferred on it.

Though all concede that this prerogative extends to the estab
lishment of temporal penalties, canonists are not agreed whether 
it includes the right to impose the penalties of mutilation and 
capital punishment (the ius gladii), those who deny it placing their 
reliance on the argument that it is not a means necessary for the 
preservation of a spiritual society?

2. Caution in the use of penalties. The admonition of the Coun
cil of Trent, sess. XIII, de ref., cap. 1, should be kept in mind: 
[Let bishops and other ordinaries] “bear in mind that they are 
shepherds and not oppressors and that they ought so to preside 
over those subject to them as not to lord it over them, but to 
love them as children and brethren and to strive by exhortation 
and admonition to deter them from what is unlawful, that they 
may not be obliged, should they transgress, to coerce them by 
due punishments. In regard to those, however, who should hap
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pen to sin through frailty, that command of the Apostle is to 
be observed, that they reprove, entreat, rebuke them in all kind
ness and patience, since benevolence toward those to be corrected 
often effects more than severity, exhortation more than threat, 
and charity more than force. But if on account of the gravity of 
the offense there is need of the rod, then is rigor to be tempered 
with gentleness, judgment with mercy, and severity with clem
ency, that discipline, so salutary and necessary for the people, may 
be preserved without harshness and they who are chastised may be 
corrected, or, if they are unwilling to repent, that others may by 
the wholesome example of their punishment be deterred from 
vices.”8

•Can. 2214, §2. Translation from Schroeder, Council of Trent, p. 81.
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TITLE IV

The General Concept, the Classification, 
the Interpretation, and the Application 

of Penalties

Canons 2215-2219

2215. The general concept. An ecclesiastical penalty is a depri
vation of something valued, inflicted by competent authority for 
the purpose of correcting a delinquent and of punishing his 
crime.1

It is immaterial that a crime is a thing of the past, for the pur
pose of its punishment is the re-establishment of the confidence 
of the members of society that their rights are adequately guaran
teed by social authority, a confidence that might be dangerously 
shaken if a grave transgression remained unpunished. This pur
pose common to every law inflicting a penalty characterizes ec
clesiastical laws containing a penalty; but ecclesiastical law places 
special emphasis on the amendment of the delinquent which is 
also intended through the punishment of his crime.

The thing of which the Church can deprive a delinquent must 
be something either subject to the direct control of the Church, 
e.g., the sacraments, indulgences, or at least within the direct com
petence of the Church, e.g., liberty, reputation, temporal prop-

1 Can. 2215.
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erty. On the contrary, grace and merit are not within the direct 
control or direct competence of the Church.

2216-2217. Classification. [As to purpose.] In the Church de
linquents are punished:

10 by medicinal penalties or censures;
2 0 by vindicative penalties;
30 by penal remedies and penances?
2217. 1. i° [As to definiteness.] A penalty is said to be de

termined [determinata] if it is precisely defined in the law itself 
or in the precept; undetermined [indeterminata]» if the determi
nation of it is left to the prudent discretion of the judge or the 
superior through words either imposing on him a precept or giv
ing him an option.8

2° [As to the manner in which they are inflicted.] [A penalty 
is said to be inflicted] by anticipatory sentence [latae sententiae]» 
if a determined penalty is so attached either to a law or to a precept 
as to be automatically [ipso facto] incurred upon the commission 
of the crime; by subsequent sentence [ferendae sententiae]» if it 
needs to be inflicted by a judge or a superior.4

30 [As to the source of the particular penalty.] [A penalty is 
said to be] derived from the law [a iure], if a determined penalty is 
established in the law itself, whether subject to imposition by 
anticipatory sentence [latae sententiae] or subsequent sentence 
[ferendae sententiae]'» [it is said to be] derived from man [ab 
homine]» if inflicted, not merely established, by way of a particu
lar precept or by a condemnatory judicial sentence, even though 
established by law [or by particular precept]; therefore a penalty 

3Can. 2216. Cf. can. 2241, 2286. 2306, 2312. “Can. 2217, § 1, i*.
4 Can. 2217, § i, 20. "Why can the Church, unlike the State, inflict a penalty 

latae sententiae? It appears unjust and unworthy of a perfect society to condemn 
one before he is heard. But we must not forget that the Church is a peculiar so*  
ciety, with a religious character that does not remain on the surface, but pene*  
trates and encompasses the whole man. She readies into the court of conscience. 
Besides, the most sacred offices might be neglected and abused without punishment 
because of lack of witnesses and plaintiffs, and the fear of penalty and final ex*  
posure may dieck malice and carelessness." Augustine, Commentary, VIII. on can. 
2217. § 2.
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subject to imposition by subsequent sentence [ferendae senten
tiae], when attached to a law, remains derived merely from the 
law [a jure] prior to the condemnatory sentence; after that sen
tence it becomes a penalty derived from man [nd homine] as well 
as from the law [a iure], but it is regarded as derived from man 
[ad homine].*

Hence no penalty subject, under a law or a particular precept, 
to imposition by anticipatory sentence [latae sententiae] is derived 
from man [nd homine]. The sentence which declares that such 
a penalty has been incurred does not change its character, i.e., 
does not make of it a penalty derived from man [ad homine] as 
well as from the law [a iure], and it does not cause it to be reserved 
in the manner that a penalty derived from man [ad homine] is 
reserved.®

2. A penalty shall always be understood as subject to imposi
tion by subsequent sentence [ferendae sententiae], unless it is 
expressly said to be subject to imposition by anticipatory sentence 
[Zafae sententiae], or to be automatically incurred [ipso facto sen 
ipso Hire] or unless other similar language is used,7 e.g., eo ipso, 
nulla declaratione praemissa, habeatur tamquam excommunica- 
tus,subiaceat excommunicationi.

2218. The application of penalties, i. In imposing penalties 
there must be maintained a just proportion with the crime in view 
of its imputabiliiy, the scandal caused, and the resulting injury. 
Therefore consideration must be given not only to the object and 
the seriousness of the law which is violated but also to all the cir
cumstances under which the crime was committed, such as the 
age, the knowledge, the training, the sex, the status, and the sanity 
of the delinquent; the rank of both the delinquent and the person 
injured; the purpose for which, the place in which, and the time 
at which the crime was committed; the existence of passion or 
serious intimidation as influences in the commission of the crime;

• Can. «217, § 1. 3.*
• VcrtncerscibCrcusen, op. cit., Ill, no. 406; cf. also Coronata, op. cit., IV, no.

1690; Bouscaren-Ellis, op. cit., pp. 847 f. * Can. 2217, § 2.
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repentance on the part of the delinquent and his attempts to fore
stall the consequences of his crime; as well as other similar cir
cumstances.

2. Not only those circumstances which relieve one of all im
putability but also those which excuse one from grave culpability, 
also forestall all penalties, both those subject to imposition by 
anticipatory sentence [latae sententiae] and those subject to im
position by subsequent sentence [ferendae sententiae], even in the 
external forum, provided the excusing circumstances can be 
proved in the external forum.

3. Mutual injuries compensate one another, unless one party 
should be subject to condemnation because the injury he has 
inflicted is greater than that he has sustained, but even in this 
case there may be sufficient reason to diminish the extent of the 
penalty.8

2219. The interpretation of penalties. 1. In penalties the more 
favorable interpretation is to be adopted,0 so that should there 
be a doubt of fact (regarding the commission of the crime) or a 
doubt of law (regarding the existence of a penalty or regarding 
the degree of the penalty), the penalty, or at least the more severe 
penalty, shall not be inflicted. Moreover, the rigor of the penalty 
is to be mitigated to the full extent permissible under the fair 
meaning of the words establishing it.

2. Should the doubt concern the justice of a penalty inflicted 
by a competent superior, the penalty must be observed in both the 
internal and the external forum, except in the case of an appeal 
to which the law gives a suspensive effect.10 Thus a presumption 
of law stands in favor of the justice of the penalty imposed; but 
this presumption is not available in the case in which the doubt 
concerns the very existence of the sentence or the precept or the 
extension of either from one case to another.11

Must one observe a penalty which is clearly unjustly inflicted?

• Can. 2218, §§ 1-3. ’Can. 2219, § 1.
10 Ibid., § 2; cf. can. 2243, 2287. 11 Cf. Coronata, op. cit., IV, no. 1692.
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1) A sentence or a penalty which is substantially invalid and 
unjust, owing to the lack of jurisdiction on the part of the superior 
responsible for it, has no effect in either forum.

2) A sentence or a penalty which is only accidentally unjust, 
because the penalty is excessive, is only subject to appeal.

3) A sentence or a penalty which is materially unjust and in
valid, e.g., because resulting from the evidence of false witnesses 
or forged documents, while it is formally valid (as imposed by a 
competent superior), imposes an obligation in only the external 
forum.12

3. It is not permitted to extend a penalty from one person to 
another or from one case to another, even if the reason for the 
penalty is alike in both or even more compelling in the latter, 
except in the case mentioned in canon 2231,18 i.e., that in which 
the penalty is extended to all principal and necessary participants 
in a crime.

11 Cf. Chclodi, op. cit., no. »3; Coronata, op. cit., IV, no. 169a.
11 Can. 2219. § 3.
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TITLE V

Superiors Having Coercive Power

Canons 2220-2225

Division. This title deals first in canon 2220 with the funda*  
mental norm determining the class of superiors who enjoy this 
authority. In the following canon (can. 2221) it specifies within 
what limits that power can be exercised. Canon 2222 provides 
for the use of that power in extraordinary cases. Canons 2223 and 
2224 regulate the infliction of penalties in concrete cases. Lastly, 
canon 2225 provides for the formalities to be observed in the act 
of applying penalties in these concrete cases.

2220. The fundamental norm. 1. Those who enjoy the power 
to make laws or to impose [jurisdictional] precepts may also at
tach penalties to their laws or precepts; those who enjoy only 
judicial power can only apply, in accordance with the law, pen
alties that have been legitimately established.

2. Without a special mandate a vicar general has no power to 
establish penalties,  but he has the power to impose jurisdictional 
precepts.

1

2221. The range of this power. Those who have legislative 
power may, within the limits of their jurisdiction, not only at
tach a suitable penalty, or increase a penalty already established

1 Can. 2220, §§ 1, 2. In § 2 the term “infligere” means simply “to establish"; 
Chelodi, op. cit., no. 24, note 6; Vermeersch-Creusen, op. cit., HI, no. 411; but 
the vicar general cannot even apply penalties validly, unless he is also the of*  
ficialis, and in that case he does so in his capacity as judge. Cf. Coronata, op. cit., 
IV, no. 1693. 

804



PENALTIES can. 2223

by law, [as a sanction] to a law enacted by themselves or their 
predecessors, but also, in view of particular circumstances, [as a 
sanction] to a law, divine or ecclesiastical, enacted by higher au
thority which is in effect in their territory.2

2222. Extraordinary cases. 1. A violation of a law having no 
penal sanction attached may be punished with a just penalty by 
a legitimate superior even without a previous threat of punish
ment in the case in which scandal has been given or in which the 
special gravity of the transgression justifies it; otherwise the 
delinquent cannot be punished unless he violates the law after he 
has been previously warned under threat, in the case of trans
gression, of a penalty to be imposed by anticipatory sentence 
[latae sententiae] or subsequent sentence [ferendae sententiae].3

By this exceptional provision, the legislator authorizes unusual 
procedure for unusual cases. However, the concession of this 
canon does not extend to the imposition of censures,4 to the dep
rivation of a benefice of irremovable tenure, to deposition, or 
to degradation.8

2. Similarly, even though it is only probable that a crime has 
been committed or though prosecution for a crime that is certain 
is barred by prescription, the legitimate superior has not only the 
right but also the duty to refrain from promoting [to orders or to 
an office] a cleric whose fitness is not definitely established and, to 
prevent scandal, to forbid to the cleric the exercise of the sacred 
ministry or to actually remove him from office, according to 
law; and these actions in the given case do not have the char
acter of penalties,8 since they are aimed not at the punishment of 
the crime but at the promotion of the public interest.

2223-2224. The application of penalties. 1. In applying pen
alties a judge cannot increase a penalty that is determined [or

« Can. 2821. However, cf. can. 2214 (§ 2), 2247 (§ 1), and, in regard to the reserva*  
lion of sins, can. 897 f.

■ Can. 2222, § 1. Cf. our commentary on can. 2195, § 2.
« Cf. can. 2233, § 2. • Cf. can. 2299 (§ 1), 2303, 2305.
• Can. 2222, § 2.
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fixed] unless this is demanded by extraordinary aggravating cir
cumstances.

2. If in providing for a penalty to be inflicted by a subsequent 
sentence [ferendae sententiae], the law uses enabling terms [verbis 
facultativis], it is entrusted to the prudence and the conscience 
of the judge to impose it or, if the penalty is determined, to miti
gate it.

3. But if the law uses mandatory terms, the penalty must be 
ordinarily imposed; but it is entrusted to the conscience and the 
prudence of the judge or the superior [to adopt the following 
plans of action]:

10 To postpone the application of the penalty to a more op
portune time, if greater evils are foreseen as the consequence of 
precipitate punishment;

2° To abstain from inflicting the penalty, if the delinquent is 
thoroughly reformed and if he has repaired the scandal or if it is 
foreseen that he will be punished by penalties established by civil 
authority [in cases of mixed forum];

30 To mitigate a determined [fixed] penalty or substitute for 
it some penal remedy or penance in a case in which there occurs 
a circumstance that notably diminishes imputability, in which the 
delinquent is reformed, or in which punishment has been in
flicted by the civil authority, should the judge or superior deem 
it opportune to impose in addition a mitigated punishment.

4. The declaration of a penalty incurred by anticipatory sen
tence [latae sententiae] is generally entrusted to the prudence of 
the superior; but the sentence must be rendered if an interested 
party requests it or if the public welfare demands it.7

2224. 1. As a rule, there shall be as many penalties imposed 
as there have been crimes committed.

2. However, if, because of the number of crimes, the sum of the 
penalties that should be imposed is excessive, it is left to the 
prudent discretion of the judge either to inflict the heaviest pen-

7 Can. 2223, §§ 1-4.
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alty, adding, if the circumstances justify it, some penance or 
penal remedy, or to reduce the penalties within equitable limits, 
taking into account the number and the gravity of the crimes 
committed.

3. If a distinct penalty has been established both for the at
tempt at the crime and for the consummated crime itself, only 
the penalty for the consummated crime shall be indicted, if this 
has been committed.8

While adopting as a rule the material accumulation of penal
ties, canon 2224 affirms a preference, in the case of an excessive 
number of penalties, for the absorption of the less severe penal
ties into the most severe one or for the juridical accumulation of 
them, i.e., a cumulative penalty which is the mitigated sum of 
them all.

Multiple penalties may result as punishments for a plurality of 
crimes generically diverse (e.g., duelling and adultery), a plural
ity of acts only numerically diverse (i.e., a repetition of the same 
crime), a single act injuring a plurality of persons (e.g., the bomb
ing of a residence with a resultant plurality of deaths), or from 
a single act involving the violation of a plurality of laws (e.g., 
adultery that is also incest).

2225. Formalities observed in declaring or indicting a penalty. 
If a penalty is declared or indicted by judicial sentence, there 
shall be observed the provisions of the canons governing the pro
nouncing of judicial sentence; but if a penalty to be imposed by 
anticipatory sentence [latae sententiae] or subsequent sentence 
[ferendae sententiae] is indicted by the use of a particular pre
cept, it shall ordinarily be declared or imposed either in writing 
or in the presence of two witnesses, with the insertion of the 
reasons on which the penalty is based, except in the case covered 
by canon 2193,  i.e., that of suspension from an informed con
science.

*

The particular rules governing formal procedure must be
• Can. 2224, §§ 1-3. » Can. 2225.
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followed in inflicting or declaring the following penalties:
1) the penal deprivation of a benefice of irremovable tenure, 

deposition, perpetual deprivation of the right to wear the eccle
siastical garb, and degradation;10

2) penalties for crimes reserved to the cognizance of the Holy 
Office;11

3) penalties in cases governed by canons 2142-94;
4) the dismissal of religious.12
All other penalties may be inflicted or declared even through 

the use of a precept.18
Cf. can. 192 (§ 2), 1576 (§ 1), 2303-05. 11 Cf. can. 1555, § 1.

12 Cf. can. 649-68.
18 Cf. can. 1933, § 4. This is confirmed by the practice of the Roman Curia. 

As to the variant opinions of authors on this matter, cf. Bouscarcn-Ellis, op. cit., 
pp. 849 f.
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TITLE VI

The Subject of Coercive Law

Canons 2226-2235

Division. This title first lays down the fundamental principles 
determining the basis on which one becomes subject to coercive 
law (can. 2226) and then states exceptions to the rule (can. 2227). 
The basic condition on which rests the incurring of a penalty is 
next in order of treatment (can. 2228), after which canon 2229 
enumerates the reasons that excuse from the incurring of pen
alties imposed by anticipatory sentence. Those who have not at
tained puberty are excused from the incurring of penalties by the 
norm of canon 2230; canon 2231 specifics the penalties to which 
are subject those who cooperate in crime; canon 2232 notes the 
effect of and the circumstances that excuse from the observance, 
before declaratory sentence, of penalties incurred because of 
anticipatory sentence (latae sententiae)} canon 2233 sets forth con
ditions precedent to the inflicting of penalties and in particular 
of censures; and finally canons 2234 f. govern the punishment 
respectively of those who have been guilty of a plurality of crimes 
and those whose attempt at a crime has not been carried to con
summation.

2226. Fundamental principles. 1. They who are subject to a 
law or a precept are also subject to the penalty attached to the 
law or the precept, unless they are expressly exempted.  In ac
cordance with the requisites just stated, to be subject to a penalty

1

* Can. 2226, § 1.
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attached to an ecclesiastical law it is necessary that one be baptized. 
The norms of canons 12—14 1 2 * provide the means of determining 
what general or particular laws are binding on a given baptized 
person. To be subject to the penalty, it is further assumed that the 
violation of the law is a serious one and that it is imputable to the 
person subject to the law.

1 Cf. our commentary on can. 12-14.
1 Can. 2226. §§ 2. 3. Cf. can. 2249. § 1.
4 Can. 2226, §4. Cf. can. 24. It is the supreme lawgiver who ultimately inflicts

the penalty for the good of the whole Church; it is logical therefore to expect
that its binding force would not cease with a change of locality on the part of
the delinquent; cf. Augustine, op. ciL, Vlll, on can. 2226. 6 * Can. 2227, § 1.

°Can. 2227, §2. Cf. can. 2332, 2397, and the const. I'atantis /ipostolicae Sedis,
Dec. 8, 1945 XXXV111 [1946], 65-99), *n "’liicli cardinals are expressly 
mentioned. In reference to die express mention of bishops, cf. can. 2370, 2373.
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2. Although a later law containing a penalty supersedes a prior 
one, if the crime had been already committed when the later law 
was enacted, the more favorable law is 10 be applied to the delin
quent.

3. But if the later law entirely repeals the former law or even 
the penalty attached to it, this ceases immediately, except in the 
case of censures already incurred.8

4. A penalty binds the delinquent everywhere, even after the 
superior who inflicted it has retired from office, unless there was 
appended to it an express clause slating the contrary.  4*

2227. Exceptional cases. 1. Only the Roman Pontiff can in
flict or declare penalties affecting those mentioned in canon 1557, 
§ i,® i.e., rulers of nations, their sons and daughters, those who 
have the immediate right of succession, cardinals, apostolic legates, 
and bishops inclusive of titular bishops.

2. Unless they are expressly designated, cardinals are not sub
ject to the penally attached to a law, and this is true of bishops in 
regard to penalties of suspension and interdict imposed by antic
ipatory sentence [latae sententiae].9

Members of the Oriental rites are subject to the censures estab
lished in the constitution Sacramentum poenitentiae of Benedict
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XIV; 7 to the penalties established in relation to matters in which 
the Holy Office is competent;8 and finally to penalties reserved in 
a most special manner (specialissimo modo) to the Holy See.®

2228. The basic condition for the incurring of a penalty. A 
penalty established by law is not incurred unless the crime in 
question is perfect in kind according to the precise meaning of 
the words of the law.10

2229. Extenuating circumstances. 1. Affected ignorance of 
either the law or only the penalty [attached to it] does not excuse 
from any penalties imposed by anticipatory sentence [latae sen
tentiae], even though the law contains the words mentioned in 
§2.

2. If the law contains the following words: praesumpserit, 
ausus fuerit, scienter, studiose, temerarie, consulto egerit, or 
others similar to them which require full knowledge and delibera
tion, any diminution of imputability on the part of either the 
intellect or the will exempts [the delinquent] from penalties 
imposed by anticipatory sentence [latae sententiae].

3. If the law does not contain such words:
10 Crass or supine ignorance either of the law or even of only 

the penalty does not exempt from any penalty imposed by antic
ipatory sentence [latae sententiae]; ignorance that is not crass or 
supine exempts from medicinal penalties but not from vindica
tive penalties imposed by anticipatory sentence [latae sententiae];

2° Intoxication, omission of due care, mental weakness, or the 
impetus of passion do not excuse [the delinquent] from penalties 
imposed by anticipatory sentence [latae sententiae], provided that 
the crime, nowithstanding the diminution of imputability, re
mains still grievously culpable;

T June i, 1741; this document is appended at the end of the Code. Cf. Bene
dict XIV, const. Etsi pastoralis, May 26, 1742, § IX. no. V (Fontes, no. 328).

•Cf. can. 2314, 2316, 2318, 2319, 2320, 2322, 2332, 2335, 2343 (§ 1), 2367, 2368, 
2369, 2371.

• S. C. S. Off., deer. July 21,1934 (AAS, XXVI, 550; Bouscaren, op. cit., II, 577 f.).
10 Can. 2228.
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30 Grave fear by no means excuses [the delinquent] from pen
alties imposed by anticipatory sentence [latae sententiae], if the 
crimes involve contempt of the faith [e.g., the violation of a 
church or public apostasy] or of ecclesiastical authority [e.g., an 
assault on a bishop] or involves public injury to the spiritual inter
ests of others [e.g., the publication of a heretical book].11

Outside these three cases grave fear excuses from penalties im
posed by anticipatory sentence (latae sententiae) even though the 
crime is still grievously culpable and even though it involves an 
act that is intrinsically evil.12

4. The fact that the delinquent is excused, in accordance with 
the norm of § 3, 1 °, from censures imposed by anticipatory sen
tence [latae sententiae], does not prevent his punishment through 
some other fitting penalty or penance, if the circumstances war
rant it.18

2230. Liability under the age of puberty. Persons who have 
not yet attained puberty are excused from penalties imposed by 
anticipatory sentence [latae sententiae] and are subject to cor
rection by educative measures rather than by censures or other 
severe vindicative penalties. But persons who have reached pu
berty, when they have induced the former to break a law or have 
cooperated with them in a crime in the ways governed by canon 
2209, §§ 1-3, incur the penalty established by law.  A probable 
opinion extends this exemption to girls as well as boys who are 
under the age of fourteen years.

14

2231. The liability of cooperators. If several persons cooperate 
in the commission of a crime, even though the law speaks of only 
one person as subject to punishment, those who arc described in 
canon 2209, §§ 1-3, are also subject to the same penalty, unless 
the law expressly provides the contrary. This is not true in the 
case of other cooperators, but they are to be punished with some

Can. 2229, §§ 1-3.
is Code Commission, Dec. 30, 1937 (AAS, XXX, 73; Bouscaren, op. cit., II, 

570 f.). 13 Can. 2229, § 4. 14 Can. 2230.
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just penalty, according to the prudent discretion of the superior, 
unless the law determines a particular penalty even for them.1®

*• Can. 2231.
i0 Can. 2232. § 1. As the descriptive adjective implies, a declaratory judgment 

declares that the crime has been committed and thus, indirectly, that the penalty 
has been incurred. u Can. 2232, § 2.

»• Can. 2233, §§ 1, 2. The sentence thus inflicting the penalty is called condemna
tory because the penalty originates with the sentence.

8*3

2232. Effect of penalties imposed by anticipatory sentence.
1. A penalty imposed by anticipatory sentence [latae sententiae}, 
whether medicinal or vindicative, binds the delinquent in the 
external and in the internal forum, if he is conscious of the crime; 
however, before the declaratory sentence is pronounced, the delin
quent is excused from the observance of the penalty whenever he 
cannot observe it without defaming himself; and in the external 
forum no one can demand its observance of him unless the crime 
is notorious, without prejudice, however, to the provision of 
canon 2223, § 4,®  which requires the pronouncing of the declara
tory sentence at the demand of an interested party or on the initia
tive of the superior when the public interest demands it.

*

2. A declaratory sentence makes the penalty retroactive to the 
moment at which the crime was committed.17

2233. The imposition of penalties by condemnatory sentence.
1. No penalty can be inflicted unless it is certain that the crime 
has been committed and that prescription does not bar its prose
cution.

2. Even when this is established, if it is a censure that is to be 
inflicted, the delinquent shall be previously rebuked and warned 
to desist from his contumacy in accordance with canon 2242, § 3, 
and a reasonable interval should be granted him for compliance 
if, in the prudent discretion of the judge or the superior, the case 
warrants it; but if the delinquent perseveres in his contumacy, the 
censure can be inflicted.18

The warning notifies the delinquent that perseverance in 
contumacy will result in the pronouncement of the sentence im- *•
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posing a determined censure.19 The warning may be given orally 
as well as in writing. It need be given only once. Its execution is 
probably needed for the validity of the sentence;20 this conclusion 
is based on the nature of a censure, the purpose of which is to 
recall the delinquent from his contumacy. On the contrary, a 
warning is not required prior to a condemnatory sentence im
posing a vindicative penalty, because a penalty of this kind docs 
not have that purpose as its principal one. Moreover, even in the 
case of a censure, a warning is not required prior to the imposi
tion of the penalty when, as a penalty to be imposed by subse
quent sentence (J er endae sententiae), the latter has been attached 
to a precept that has been violated, for the precept itself already 
contains the warning.21 In addition to the warning, a rebuke is 
required to be given the delinquent. It may be incorporated in 
the same act or the same document in which the warning is given.

2234. Multiple penalties. One who has committed several 
crimes must not only be more severely punished but also, if, in 
the prudent discretion of the judge, the case warrants it, be sub
jected to vigilance or other penal remedy.22

2235. Penalty for frustrated or attempted crimes. Unless they 
are punished as distinct crimes by the law, a frustrated and an 
attempted crime can be punished with an adequate penally pro
portionate to the gravity of the crime, except as provided in canon 
2213, §3,” i.e., unless the delinquent has voluntarily desisted 
from perseverance in his criminal intent in the case in which no 
injury or scandal has resulted from the acts he has already per
formed.

19 Cf. can. 2168 (§2), 2176.
30 Some authors deny this on the ground that the Code does not so provide; 

moreover, they argue, perseverance in contumacy is capable of proof in other 
ways.

31 Code Commission, July 14, 1922, XV (J/fS, XIV, 530; Bouscaren, oft. cit.,
I, 845 f.). 33 Can. 2234. As to penal remedies, cf. can. 2306-11.

99 Can. 2235.
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TITLE VII

'The Remission of Penalties 

Canons 2236-2240

Division. The first canon of this title (can. 2236) states the gen
eral principle underlying the right to remit penalties. Canon
2237 then specifies the power of ordinaries in this respect. Canon
2238 invalidates an extorted act of remission. Canon 2239 deals 
with the circumstances and formalities attendant on the act of 
remission. Lastly canon 2240 refers to canon >7°3 ^e norms 
governing the outlawing of criminal prosecution through the 
lapse of time.

2236. The general principle. 1. The remission of a penalty, 
either by absolution in the case of censures or by dispensation in 
the case of vindicative penalties, can be granted only by the one 
who has established the penalty [by law or precept], by his compe
tent superior or successor [in office], or by one to whom this power 
has been [otherwise] given.

2. He who can exempt from [the observance of] the law can 
also remit the penalty attached to it.

3. The judge who in virtue of his office [ex officio] applies a
penalty established by a superior cannot remit the penalty after 
he has applied it.1

Censures are remitted by absolution and this cannot be denied
if the penitent has receded from his contumacy,* 2 3 * * * * 8 since a censure, 
as a medicinal penalty, has as its precise aim the recalling of the

1 Can. 2236, §§ 1-3. 2 Cf. can. 2242, § 3.
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delinquent from his contumacy. Once granted, absolution can
not be revoked. Moreover, since it accomplishes the purpose of the 
law (thus operating secundum legem), it is entitled to a broad 
interpretation.

Vindicative penalties, unlike the medicinal penalties known as 
censures, have as their principal aim, not the amendment of the 
delinquent, but the vindication of social authority. They are re
mitted by dispensation. This remission cannot be demanded by 
the delinquent, even after he has receded from his contumacy, 
inasmuch as it is granted as a favor. Even after it has been granted, 
it can be revoked. Since it is a procedure relaxing an effect of law 
[contra legem], it is subject to strict interpretation.8

2237. The power of ordinaries. 1. In public cases  the ordi
nary 0 can remit all penalties established by the common law as to 
be imposed by anticipatory sentence [latae sententiae], with the 
exception of the following:

4

10 Cases brought to trial; •
20 Censures reserved to the Apostolic See;
30 Penalties entailing ineligibility for [promotion to] bene

fices, offices, dignities, and posts of service in the Church; penal
ties involving the right to vote and eligibility for office [vox 
activa et passiva] or the deprivation of them; perpetual suspen
sion; the penalty of legal infamy [infamia iuris]; and the depriva
tion of the right of patronage and of a privilege or a favor granted 
by the Apostolic See.7

2. In occult cases,8 without prejudice to canons 2254 and 2290, 
the ordinary can, either personally or through another, remit

8 In the absence of dispensation, a vindicative penalty is terminated when 
the punishment has been completed (cf. can. 2289) or when a new law repeals 
either the penalty or the law through the violation of which it was incurred. Cf. 
can. 2226, §3. 4 Cf. can. 2197, i*.

5Cf. can. 198. The ordinary may delegate this power in conformity with can. 
197 and 199, § 1; cf. Coronata, op. cit., IV, no. 1737; Beste, op. cit., on can. 2237, 
§>•

8 Cf. can. 1725 (1*,  2°), 2210 (§ 1). The competence of the ordinary is excluded 
even if the case is brought before a secular judge of competent jurisdiction.

7 Can. 2237, § 1, i*-3°.  8 Cf. can. 2197, 4*.
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penalties established by common law as to be imposed by antic
ipatory sentence [latae sententiae], except the censures reserved 
to the Apostolic See in a most special manner [specialissimo modo] 
or in a special manner [speciali modo],9 The quinquennial facul
ties of the bishops in the United States, received from the Sacred 
Penitentiary, authorize them to absolve all penitents from all 
censures and penalties incurred on account of heresy (except 
heretics who make it their business to disseminate heresy among 
the faithful), whether the heretical act be committed in the 
presence of others or not. An obligation is to be imposed on the 
penitent of denouncing any clerics or religious who were his ac
complices, as well as anyone who is spreading the heretical doc
trine. Moreover, the penitent must make, prior to the absolution, 
a secret abjuration in the presence of the person granting the ab
solution. Proportionate penance and reparation of the scandal, 
as well as retractation of the heresy, must be required of him.

The power is given also to absolve those who have defended or 
knowingly read or retained the books designated in canon 2318, 
§ 1; those who have directly or indirectly impeded the exercise 
of ecclesiastical jurisdiction, in either the internal or the external 
forum by enlisting the aid of any secular power, as censured by 
canon 2334; those who have been guilty of the crime of dueling, 
as long as it is restricted to the internal forum; those who have 
entered the cloister of men or women, as well as those who have 
admitted or introduced them, provided that the purpose was 
not gravely criminal. In all these cases, the faculty is said to ex
tend to censures and ecclesiastical penalties, with the exception 
of the crime of impeding the exercise of ecclesiastical jurisdiction. 
The faculties also authorize the absolution from censures and ec
clesiastical penalties of those who have joined a Masonic sect or 
similar association. The penitent, as a prerequisite, must abjure 
the sect and denounce any cleric or religious whom he knows to 

•Can. «237, §». For the special faculties given bishops in the United States, 
cf. Bouscaren, op. cit., II, 38-40; for those of the apostolic delegate, cf. Bouscaren, 
op. cit., I, 176.
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belong to it. He must also deliver over to the person absolving all 
the paraphernalia he received as a member; these are to be sent 
to the Holy Office. If a serious reason prevents this, they may 
be destroyed.

The faculties of the apostolic delegate extend to all censures 
simply or specially reserved by the law to the Holy See.

2238. Extorted remission. The remission of a penalty is invalid 
if extorted by force or grave fear.10 It is probable that duress 
produces this effect only when it is unjust.11

2239. Formalities of remission. 1. A penalty may be remitted 
for one who is present or absent, either unconditionally or condi
tionally, either in the external forum or only the internal forum.

2. Although a penalty can also be remitted orally, if the pen
alty was inflicted in writing it is expedient that its remission be 
also granted in writing.12

If a condition is attached to a remission it may concern the 
present (e.g., if I possess the faculty), the past (e.g., if you have 
made restitution), or the future (e.g., if you will make good the 
damage). The remission is not suspended by a condition concern
ing the present or the past; the remission is effective or not 
according as the condition is or is not verified. A condition con
cerning the future, if it is a condition precedent (suspension), sus
pends the remission until the fulfillment of the condition: if it 
is a condition subsequent (resolulixfa), it does not suspend the 
remission, but equivalently revokes it if the condition is not 
verified, since the delinquent, if the failure of the condition is 
imputable to him as to one who is contumacious, incurs a new 
penalty of exactly the same kind as the one remitted. When a 
condition of this kind is attached to a remission, the latter is said 
to provide for the reinstatement of the penalty (cum reincidentia). 
The provision for this reinstatement may proceed from the law 
as such (a iure) or from the decision of a person (ab homine).

10 Can. 2238.
n Cf. Coronata, op. cit., IV, no. 1739; Bouscaren-Ellis, op. cit., p. 857.
12 Can. 2239, 1, 2.
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In canons 2252 and 2254, §§ 1 and 3, the common law makes 
provision for such reinstatement when a person to whom a censure 
has been remitted by a subordinate authority does not within a 
specified time approach higher authority for the requisite man
dates.

A remission may be conditional in the sense that it is based on 
the need for it (ad cautelam)» i.e., should there be uncertainty 
about the existence of the penalty.

A remission granted in the external forum is effective also in 
the internal forum, but not vice versa?8

2240. The outlawing of prosecution. The provision of canon 
1703 shall be observed in reference to the outlawing of criminal 
prosecution?4

As a rule, the guilty person can be prosecuted only within 
three years from the commission of his offense. For certain special 
classes of crime, the period of limitation varies: one year for 
penal actions for injuries (such as defamation, striking, wound
ing), five years for actions for qualified offenses against the sixth 
and seventh commandments (as listed in canons 2357, 2359, § 2 
and 2354), ten years for actions for simony and for homicide. The 
usual time-limits for prosecution do not apply in cases reserved 
to the Holy Oilice. The time-limit is to be understood as tempus 
utile» in the sense of canon 35, so that prescription docs not run 
while the prosecutor is ignorant of the crime or unable to act 
against the delinquent?5

13 Cf. can. 202 1). 2251. 14 Can. 22.|o.
>» Concerning clerics guilty of crimes the prosecution of which is barred by 

prescription, cf. can. 2222. § 2.
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SECTION II

Penalties in Particular

Canons 2241-2313

Division. This section comprises three titles dealing succes
sively with medicinal penalties, vindicative penalties, and penal 
remedies and penances.

TITLE VIII

Medicinal Penalties or Censures
Canons 2241-2285

chapter 1

Censures in General

Canons 2241-2254

Division. The chapter opens with a definition of a censure (can. 
2241). It then deals with the requisite conditions for the imposi
tion of censures (can. 2242). Next it lays down rules governing 
appeal and recourse from the imposition of censures (can. 2243). 
The multiplication of censures is the concern of canon 2244; the 
reservation of them, of canons 2245-47; the general norms affect
ing their absolution, of canons 2248-50; the effect of this ab- 
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solution, of canon 2251; and the rules for the absolution of them 
in particular cases, of canons 2252-54.

2241. Definition.!. A censure is a penalty by which a baptized 
person, guilty of some crime and contumacious, is deprived of 
certain spiritual goods or goods connected with spiritual ones 
until, receding from his contumacy, he is absolved.  Thus the 
person subject to a censure is one to whom belong the following 
characteristics: he is baptized, guilty of crime,3 and contuma
cious.8 The object of a censure is the deprivation of spiritual goods 
or goods attached to spiritual ones; in any case, it is restricted to 
goods over which the Church has jurisdiction and does not and 
cannot extend to

1

lCan. 2141, § 1. ’Cf. can. 2195, 2242 (§ 1).
• Cf. can. 2242. < Can. 2241, § 2.
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1) spiritual characteristics of the soul (e.g., the indelible char
acter impressed by a sacrament, the power of orders, infused 
virtues);

2) favors proceeding directly from God (e.g., actual grace);
3) the effects of individual devotion (e.g., of prayer and morti

fication).
2. Censures, especially censures imposed by anticipatory sen

tence [latae sententiae], and more particularly excommunication, 
shall not be inflicted except with restraint and circumspection.4

2242. Requisite conditions. 1. A censure can be called on to 
punish only a crime which is external, grave, consummated, and 
joined with contumacy; however, a censure may be imposed on 
delinquents [whose identity is] unknown.

2. In the case of censures to be imposed by subsequent sentence 
[ferendae sententiae], he is contumacious who, notwithstanding 
the admonitions specified in canon 2233, § 2, fails to desist from 
the crime or refuses to do penance for it and make proper amends 
for the injury and the scandal; but to incur a censure imposed by 
anticipatory sentence [latae sententiae] it suffices to transgress 
the law or the precept to which the penalty [latae sententiae] is 
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attached, unless the delinquent is excused from it by some legiti
mate reason,5 e.g., grave fear.® In the external forum the existence 
of such an excusing reason must be established by adequate proof.7

3. Contumacy is to be regarded as terminated when the delin
quent has sincerely repented of the crime committed and has also 
given satisfaction for the injury and the scandal or has at least 
seriously promised to do so. It is the function of the one from 
whom absolution is sought to determine whether the repentance 
is sincere, the satisfaction adequate, and the promise seriously 
made.8

2243. Appeal and recourse. 1. Censures inflicted by judicial 
sentence lake effect as soon as sentence has been pronounced, and 
no appeal from them is permitted except in devolutivo, [i.e., with 
the requirement that, pending the appeal, the censure be ob
served]; similarly recourse is available from censures imposed by 
way of precept, but only in devolutivo,9

An appeal supposes a judicial sentence; a recourse, a decree or 
precept. The former is presented to a higher court with a view to 
a revision of a sentence pronounced by a lower court. The latter 
is presented to a higher superior for administrative action. In 
the usual case, i.e., unless the law provides otherwise, an appeal 
supersedes execution of the sentence (it is said, therefore, to be 
in suspensivo),10 On the other hand, a recourse ordinarily does 
not supersede the execution of the decree or the precept (it is 
said, therefore, to be in devolutivo),

2. An appeal or a recourse from a judicial sentence or a precept 
threatening censures not yet incurred, even those to be imposed 
by anticipatory sentence [latae sententiae], does not suspend the 
sentence, the precept, or the censures, if lhe issue is one in which 
the law does not permit appeal or recourse with suspensive effect; 
otherwise an appeal or a recourse suspends the censures, but there

» Can. 2242. §§ 1, 2. • Cf. can. 2205 (§§ 2, 3), 2229 (§ 3. 3*).
1 Cf. can. 2218, § 2. 8 Can. 2242, § 3.
8 Can. 2243, § 1. 10 cf. can. 1889, § 2.
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remains the obligation to observe the command given in the 
sentence or the precept, unless the delinquent has lodged an ap
peal or a recourse not only against the penalty but also against the 
very sentence or precept.11 An issue in which the law does not 
permit an appeal or a recourse with suspensive effect is that for
bidding the reading of prohibited books.12 Should, therefore, a 
local ordinary forbid a priest to read a given book under penalty 
of suspension and should the priest thereupon take recourse to the 
Holy Sec against this precept, he is bound to abstain from reading 
the book in the interval under penalty of otherwise incurring the 
suspension.

2244. The multiplication of censures. 1. Censure not only of 
different kinds but also of the same kind can be multiplied in the 
case of one and the same person.18

The multiplication of censures of the same kind is based on the 
fact that the same punishment, e.g., excommunication, is inflicted 
on more than one crime. If a person, therefore, has been punished 
with excommunication for two crimes, he must be absolved from 
the excommunication resulting from each of them.14

2. A censure imposed by anticipatory sentence [latae senten
tiae] is multiplied:

i° When different crimes, each of which has an attached cen
sure, are committed by the same action (e.g., adultery and incest) 
or by different actions (e.g., adultery and homicide);

2° When the same crime, punished by censure, is repeated so 
that the repeated actions constitute distinct crimes (e.g., repeated 
abortions);

30 When a crime is committed once or more than once, if it is 
punished by different censures by distinct superiors.

3. A censure imposed by man [ab homine] is multiplied if a 
distinct censure is attached to each of several precepts or several

u Can. 22.13. § 2.
13 Cf. can. 1395. § 2. Similar restrictions are found in cases covered by can. 345»

5*3  (§ *)•  *34°  (S 3)» (§ 3)- 18 Can. 2244, § 1.
14 For an exception to this rule, cf. our commentary on can. 2249. § 2.
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sentences or to each of several parts of the same precept or the same 
sentence.15

2245-2247. The reservation of censures. 1. Some censures 
are reserved, others are not reserved.1®

Reservation is the restriction of jurisdiction in cases of special 
gravity, i.e., the authority to absolve from a reserved censure is 
restricted to certain persons or certain categories of persons.17 In
directly a reservation operates as adding an element of severity to 
the penalty.

2. A censure imposed by man [a£ homine] is reserved to the one 
who inflicted it or who pronounced the sentence, as well as to his 
superior, his successor, or his delegate; of the censures reserved by 
the law [a iure], some are reserved to the ordinary, some to the 
Apostolic See.

3. Of those reserved to the Apostolic See, some are reserved 
simply [simpliciter]; others, specially [speciali modo]; and others, 
most specially [specialissimo modo].

4. A censure imposed by anticipatory sentence [latae senten
tiae] is not reserved unless this is expressly specified in the law or 
the precept; and should there be a doubt in this respect, affecting 
either the law or a fact [under the law], the reservation does not 
bind.18

A censure is not subject to absolution by a judge who pro
nounces the sentence applying the censure unless he is also the 
superior who established it.10 Moreover, censures imposed by 
anticipatory sentence (latae sententiae) do not become censures 
imposed by man (ab homine) when the declaratory sentence is 
pronounced; consequently reservation is not an effect of such 
a sentence.20 These censures can, however, be expressly reserved 
in the general or particular precept by which they are established,

m Can. 2244, §§ 2, 3. Cf. can. 2217, § 1, 3*,  for the concept of a censure imposed 
by a superior (ab homine). Can. 2245, § 1.

Cf. our commentary on can. 893. xe Can. 2245, 2-4.
1® Cf. our commentary on can. 2236, § 2; cf. also our commentary on can. 2217, 

§ 1, 3°. 20 Cf. our commentary on can. 2217, § 1, 3*.
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as they can be reserved when they are established by law.91 Some 
authors hold that, in virtue of canon 2245, § 2, all censures estab
lished by particular precept, whether they are subject to imposi
tion by anticipatory sentence (latae sententiae) or by subsequent 
sentence (ferendae sententiae), are reserved.22 But in practice a 
confessor may always safely absolve from a censure which has 
been automatically incurred through the violation of a particular 
precept to which it was attached if the particular precept contains 
no mention at all of reservation.

2246. 1. A censure shall not be reserved unless it is desirable 
because of the special gravity of the crimes and of the necessity of 
providing as efficaciously as possible for the preservation of ec
clesiastical discipline and for the strengthening of the consciences 
of the faithful.

2. A reservation must be strictly interpreted.
3. A reservation of a censure which prevents the reception of 

the sacraments (e.g., excommunication and personal interdict) 
involves a reservation of the sin to which the censure is attached; 
but if one is excused from the censure or has been absolved from 
it, reservation of the sin is completely terminated.38

2247. 1. If a censure is reserved to the Apostolic See, the ordi
nary cannot attach to the same crime another censure reserved to 
himself.

2. A reservation of a censure in a particular territory is re
stricted to the limits of the respective territory, even though the 
person under censure leaves the territory for the precise purpose 
of receiving absolution from it; but a censure imposed by man 
[ab ho mine] is reserved everywhere, so that the person under 
censure cannot be absolved in any place without the required 
faculties.34

s*  Cf. Robri ti, De delictis et poenis, no. 296; Coronata, Institutiones, IV, no. 
1750; Bouscaren-Ellis, Canon Law, p. 8G3.

3a Cf. lleste. Introductio m Codicem, on can. 2245, § 4.
«• Can. 2246, §§ 1-3.

Can. 2247, §§ 1, 2. Cf. our commentary on can. 2217, § 1, 3% and 2245.
825



can. 2248 THE SACRED CANONS

3. If a confessor, unaware of a reservation, absolves a pentitent 
from the censure and from the sin, the absolution of the censure 
is valid, unless it is a censure imposed by man [ab homine] or a 
censure most specially [specialissimo modo] reserved to the Apos
tolic See.26

The penitent’s knowledge that the confessor is not well quali
fied does not invalidate the absolution granted in good faith by 
the confessor;28 once the absolution has been validly granted, 
neither confessor nor penitent has any further obligation in re
gard to the censure absolved.

The same principle governs an absolution granted through 
error or inadvertence by one unqualified to grant it.27

Since ignorance that is not crass or supine excuses the delin
quent, in the case of a medicinal penalty imposed by anticipatory 
sentence (latae sententiae), even if it concerns only the penalty,28 
it seems that the same should be said with regard to the same type 
of ignorance when it concerns only the fact of reservation, since 
the reservation is itself a kind of accessory medicinal penalty; that 
is to say, the delinquent, in the given case, would not be bound by 
the reservation.

A reservation made by a regular superior binds his religious 
subject everywhere.

2248. General norms governing absolution. A censure once 
contracted can be removal only by lawful absolution.28

Absolution may be implicitly contained through a condition 
subsequent (conditio resolutiva) inserted in the act of imposing 
the censure, e.g., the condition “until you amend”; on the amend
ment of the delinquent in this case, the censure is removed.

Retirement from office on the part of the superior who imposed 
the censure does not remove it.

2. Absolution cannot be denied at the first moment when a

28 Can. 2247, § 3.
27 Cf. can. 2202, § 3.
22 Can. 2248, § 1.

20 Cf. Coronata, Institutiones, IV, n. 1752.
28 Cf. our commentary on can. 2229, § 3, 1
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delinquent recedes from his contumacy, in conformity with the 
provision of canon 2242, § 3; but the one who absolves from the 
censure can, if the case warrants it, impose a vindicative penalty or 
a penance proportionate to the crime committed.30

3. A censure removed by absolution docs not revive, unless 
the penance or the condition imposed [at the moment of absolu
tion] under penalty of relapse into the censure has not been ful
filled.31

Only in the cases mentioned in the law can a confessor impose 
such a penance or condition the effect of which is to reinstate the 
censure (sub poena reincidentiae).

The reinstated penalty is numerically a new censure; therefore 
to contract it the same degree of guilt is needed in the failure to 
fulfill the required penance or condition as is required to incur 
a censure through the violation of a law or a precept to which a 
censure is attached.32

2249. The extent of the absolution. 1. If one has incurred 
several censures, he may be absolved from one of them without 
receiving absolution from the others.

2. The one who seeks absolution must mention all the [rele
vant] cases, otherwise the absolution is valid only for the case ex
pressed; but if the absolution was imparted in general terms, even 
though the request mentioned only a particular case, the absolu
tion is valid also for the censures which were passed over in good 
faith, with the exception of censures most specially [specialissimo 
modo] reserved to the Apostolic See, but it is not valid for the 
censures concealed in bad faith.33

In the absence of the power to absolve from reserved censures, 
the use of the general form by a confessor remits only unreserved 
censures.

A general form of absolution is, e.g., the following: “Ego te
•° Can. 2248, § 2. A time limit, therefore, cannot be set to a censure; conse

quently there is no termination of a censure by the expiration of such a period.
•l Can. 2248, § 3. 92 Cf. Augustine, Commentary, VIII, on can. 2248, § 3.
33 Can. 2249, §§ i-2.
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absolvo ab omni vinculo excommunicationis, suspensionis, et in
terdicti.”

A penitent seeking absolution from sin implicitly, at least, di
rects to the confessor also a general petition for absolution from 
censure.

The effect of a general absolution applies even to censures im
posed by man (ab homine), if the general absolution is granted by 
the superior to whom absolution is reserved or by someone else 
who has special power to absolve from them.

But general absolution imparted even by one who has power 
to absolve from a censure most specially (specialissimo modo) 
reserved to the Apostolic See does not have the effect of removing 
such a censure if it has not been expressed by the one seeking 
absolution, even though it was passed over in good faith.

2250. Relation between absolution from sin to absolution 
from censure. 1. In the case of a censure which does not prevent 
the reception of the sacraments, if the person under censure has 
the proper dispositions and has receded from his contumacy, he 
may be absolved from sin even before absolution from the cen
sure is granted.

2. But if the censure involved is one that prevents the reception 
of the sacraments [such as excommunication and personal inter
dict], the censured person cannot be absolved from sin until he has 
been previously absolved from the censure.34

As noted in canon 2247, § 3, if the confessor acts in good faith 
in absolving from reserved censures, the absolution is valid, i.e., 
as to both censures and the sins reserved because of them, ex
cept in the case of a censure imposed by man (ab homine) or of a 
censure most specially [specialissimo modo] reserved to the Apos
tolic See. But even in the case of these, sins reserved because of 
them are validly though indirectly absolved through absolution 
given to other sins not affected by the censure. This is true

■4 Can. 2250, §§ 1, 2.
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whether the confessor acts in good faith or bad faith. It is also 
true in the case of other reserved censures, should the confessor 
act in bad faith. But in the cases in which indirect absolution oc
curs, the censure affecting them remains; moreover, the sins 
must eventually be directly submitted to a confessor for absolu
tion.

3. Absolution from censures in the sacramental forum is con
tained in the usual form of absolution from sins as set down in 
the ritual books; in the nonsacramental forum it can be imparted 
in any fashion, but for the absolution from excommunication, the 
formula contained in the same ritual books should ordinarily be 
employed.88

2251. The effect of absolution. If absolution from censure is 
given in the external forum, it is effective for both the external 
and the internal forum; if given in the internal forum only, the 
person thus absolved may conduct himself as one absolved even 
in regard to acts of the external forum, provided no scandal 
ensues, but unless the grant of absolution is proved, or at least 
susceptible to legitimate presumption, in the external forum, the 
observance of the censure may be demanded by the superiors 
of the external forum, and the delinquent must obey them in 
this until absolution has been received also in the external 
forum.30

The demand cannot be made by the superior of the external 
forum if the fact of absolution is proved (e.g., by a certificate of 
the person who granted the absolution) or if it can be legitimately 
presumed (e.g., if it is publicly known that the censured person 
went to confession and gave satisfaction for his offense).37

2252. Absolution of a person in danger of death. Danger of 
death in this canon means a situation in which one is confronted 
with the probability of death resulting from sickness, a wound,

•® Can. 2250, § 3. Can. 2251.
Cf. S. Poenit., monita, July 31, 1924, V (AAS, XVI, 337; Bouscaren, The Canon 

Law Digest, I, 425).
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childbirth, old age, a serious operation, or some other similar 
circumstance.88

88 E.g., the circumstance of mobilization in regard to soldiers: cf. S. Pocnit., 
Mar. 18, 1912, and May 29, 1915 (AAS, VII, 282).

80 Cf. can. 882, 884; the latter canon provides that, outside a case of necessity, 
a priest cannot licitly absolve his accomplice in a shameful sin (complicem in 
peccato turpi).

40 No special faculty is hereby granted bishops. Cf. Code Commission, Nov. 12, 
1922, VIII (AAS, XIV, 663; Bouscaren, op. cit., I, 846 f.). 41 Can. 2252.

42 s. Poenit., Apr. 18, 1936 (AAS, XXVIII, 242; Bouscaren, op. cit., Il, 579!.). 
The censure involved is specified in can. 2388, § 1.
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In danger of death, one may be absolved from any censure by 
any priest, even by one not approved for the hearing of confession 
and even though another priest who is qualified is present.8®

They who, in danger of death, have received from a priest 
lacking the requisite special faculty absolution from a censure 
imposed by man [ab homine] or most specially [specialissimo 
modo] reserved to the Apostolic See, are bound, after recovery, 
to have recourse, under penalty of relapsing into the censure, to 
the one who imposed the censure, if the censure is one imposed by 
man [ab homine], or, if the censure [most specially reserved to the 
Apostolic See] proceeds from the law [a iure], to the Sacred Peni
tentiary, or to a bishop,40 or someone else endowed with the 
proper faculty in accordance with canon 2254, § 1; and they must 
abide by the mandate thereupon given them.41

Unless the mandate itself provides for reinstatement of the 
penalty on failure to comply with it, this effect does not seem to 
follow solely from failure to obey the mandate.

The obligation of recourse to the Sacred Penitentiary now exists 
also in the case of the absolution (granted in danger of death) 
from the censure incurred by a priest who has attempted mar
riage, if the penitent finds it necessary to live under the same roof 
with the woman involved, though observing his obligation of 
celibacy.42

2253. Absolution in ordinary circumstances. Outside the dan
ger of death the following have the power to absolve:
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1 • From an unreserved censure, every confessor in the sacra- 
mental forum; outside the sacramental forum, anyone who has 
jurisdiction over the delinquent in the external forum;

20 From a censure imposed by man [«b homine], the one to 
whom the censure is reserved in accordance with canon 2245, 
§ 2, and he is empowered to grant absolution even though the 
delinquent lias transferred his domicile or quasi-domicile else
where;

30 From censures reserved by the law [« iure?], the one who 
established the censure or the one to whom it is reserved, as well 
as their successors, competent superiors, or delegates. Therefore, 
from a censure reserved to the bishop or to the ordinary, every 
ordinary can absolve his subjects, and a local ordinary can also 
absolve visitors [peregrini]*,  from a censure reserved to the Apos
tolic See, the same Apostolic See may absolve as well as all who 
have received from the Apostolic See the power to do so, a general 
power for a censure that is simply [simpliciter] reserved; a special 
power, fora censure that is specially [speciali modo] reserved; and 
lastly a most special power, for a censure that is most specially 
[specialissimo modo] reserved.43

If a confessor gives the penitent a certificate that he has ab
solved him from the censure in the sacramental forum, the absolu
tion is effective also in the external forum. The absolution from 
the censure can be valid even though the absolution from sin 
might be invalid. Since a pastor has jurisdiction over his parish
ioners only in the internal forum, his power of absolution from 
an unreserved censure is restricted to the sacramental forum.

Even when the delinquent has transferred his domicile or 
quasi-domicile elsewhere, the competent superior to whom he 
thus becomes subject in the external forum does not acquire the 
power to absolve him from a censure imposed by man [ab 
homine].44

«Can. »253, i*-3*.
« Cf. our commentary on can. 2245. Cappello regards the superior to whom 
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2254. Absolution in urgent cases. 1. In very urgent cases, that 
is, when censures imposed by anticipatory sentence [latae senten
tiae] cannot be externally observed without the danger of serious 
scandal or of the loss of reputation or when it is a hardship for 
the penitent to remain in the state of mortal sin for the length of 
time needed to permit action by the competent superior, every 
confessor can, in the sacramental forum, absolve from censures 
no matter how reserved, but with the imposed burden, under the 
penalty of again incurring the censure, of having recourse within 
a month at least by letter and [or] through the confessor, if this 
is possible without serious inconvenience, without the use of 
names, to the Sacred Penitentiary, or to a bishop or some other 
superior endowed with the requisite faculty and of abiding by the 
mandate thereupon imposed.4®

Either of the two reasons stated above suffices to authorize the 
use of the power involved. If the penitent can be made to feel 
the hardship of remaining in the state of mortal sin for even a 
day, a sufficient reason for its use is obtained; indeed, in excep
tional cases, the penitent might be absolved from the censure if 
he felt it a hardship to remain in mortal sin for only a few hours. 
The probability that either of the reasons is verified permits the 
confessor to grant absolution from the censure; moreover, this 
absolution is valid even though the absolution from sin might be 
invalid, e.g., because of a lack of contrition on the part of the 
penitent.

This power of absolving extends to all censures imposed by 
anticipatory sentence [latae sententiae],™ with only one excep
tion, to be noted below. It extends therefore to those established 
by precept or by law (even by particular law), to those most spe
cially (specialissimo modo) reserved to the Holy See, to those re- 

he thus becomes subject as the successor of the one who imposed the censure and 
holds that, (or this reason, he is authorized to absolve from the censure. Cf. De 
censuris, no. 120, 70. 40 Can. 2254, § 1.

*e It extends to them even when they are expressly reserved in a general or a 
particular precept. Cf. our commentar)' on can. 2245.
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served to the Holy Father in person, to those binding under a 
declaratory sentence, to the censure incurred through the unlaw
ful absolution of an accomplice, and to that incurred for the false 
denunciation of a confessor for the crime of solicitation, provided 
that the charge has been retracted and the injury repaired as far 
as the delinquent is able to repair it.47

The only censure excepted from this power is that incurred by 
an attempted civil marriage on the part of a priest who, though 
he is disposed for absolution, is unable to give up residence under 
the same roof with the woman involved. Outside the danger of 
death, absolution from this censure in the given case can be 
granted by no one except the Sacred Penitentiary.48

It seems unwarranted to extend this power, as some authors do, 
to penalties other than those imposed by anticipatory sentence 
[latae sententiae].49

The recourse may be made by the confessor, with the consent 
of the penitent, or by the penitent himself, who must be warned 
that he is strictly obliged to make such recourse. The confessor 
must omit the real name and the address of the penitent. The 
mandate is sent by the Sacred Penitentiary to the confessor who 
asked for it; it is enclosed in an inner envelope which the con
fessor is obliged to hand unopened to the penitent.

2. Nothing prevents the penitent, even after he has received 
absolution in the manner just authorized and even after he has 
made recourse to the superior, from approaching another confes
sor who has the faculty to absolve [from the censure] in order to 
receive absolution from him after a repetition of the confession 
of at least the crime to which the censure is attached; after this 
absolution the penitent must accept [and fulfill] the mandate 
imposed by this confessor without any further obligation of abid-

4T Cf. can. «363.
44 S. Poenit., dedar. May 4, 1937 (AAS, XXIX, 283; Bouscaren, op. cit., II, 580 f.).
40 Cf. Cappello, De censuris, no. 133. However, in practice, it is safe to follow 

this view on account of the authority of those who hold it. Cf. Bouscaren*Ellis,  
Canon Law, p. 870. 
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ing by any other later mandate proceeding from the superior [to 
whom he made recourse].

3. Moreover, if in some extraordinary case this recourse is 
morally impossible, the confessor can grant absolution without 
the obligation of recourse, except in case of absolution from the 
censure mentioned in canon 2367 [i.e., censure incurred through 
the unlawful absolution of an accomplice]; but even then [i.e., 
in granting absolution without the obligation of recourse] the 
confessor must enjoin on the penitent what the gravity of the 
case requires and impose a proportionate penance together with 
the obligation of making adequate satisfaction, in such a way 
that, if the penitent fails to comply with these injunctions within 
the term fixed by the confessor, he will incur the same censure 
once more.50

The impossibility contemplated above is verified in a case in 
which the penitent cannot return to the confessor and is either 
unable to write or is, for special and very probable reasons, fear
ful that the mandate will be intercepted with resulting injury to 
his reputation.

CHAPTER II

Censures in Particular

Canons 2255-2285

Division. Two introductory canons precede the three articles 
into which this chapter is divided. The articles treat respectively 
of excommunication, interdict, and suspension. The introductory 
canons (can. 2255 f.) enumerate the various kinds of censure, slate 
the basis on which they are distinguished, and define the terms 
“divine offices” and “legitimate acts.”

®° Can. 2254, §§ 2, 3.
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INTRODUCTION
Canons 2255—2256

2255. Classification.!. The censures are:
10 excommunication;
2° interdict;
30 suspension.
2. Excommunication can affect only physical persons; if, there

fore, it is imposed on a moral body, it is understood that it affects 
the members of it who have cooperated in the crime; interdict 
and suspension can also affect a community, as a moral person; 
excommunication and interdict can affect lay persons [lay as well 
as the clergy]; suspension, clerics only; interdict, even a place; 
excommunication cannot be other than a censure; interdict and 
suspension may be either censures or vindicative penalties, but 
in doubt they are presumed to be censures.1

2256. Definition of objects of censure. In the canons which 
follow:

10 By the term “divine offices” there are understood the func
tions, belonging to the power of orders, which pertain to divine 
worship through the institution of Christ or of the Church and 
which can be performed only by clerics;

2° By the term “legitimate ecclesiastical acts” the following 
are designated: the post of administrator of ecclesiastical prop
erty; in ecclesiastical trials, that of judge, auditor, relator [judge 
secretary of a board of judges], defender of the bond, promoter 
of justice, promoter of the faith, notary, chancellor, courier, bail
iff, advocate, and procurator; that of sponsor at baptism or con
firmation; the right of suffrage in an ecclesiastical election; and 
the exercise of the right of patronage [ins patronatus].2

The functions of divine worship included here are those that 
may be classified as such in the broad sense, if their performance 
is reserved to clerics; they include, therefore, actions which dis-

1 Can. 2255, 1, 2. 2 Can. 2256.
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tribute to the people the means of grace, i.e., the sacraments, as 
well as those which directly and immediately are destined to 
honor God through institution by Christ (the celebration of 
Mass) or by the Church (the recitation of the Divine Office).

article 1

Excommunication

Canons 2257-2267

Division. The text of the law in this article first defines the 
nature of excommunication (can. 2257) and then enumerates 
the classes of excommunication (can. 2258). Then it proceeds 
to determine the consequences of this censure in regard, succes
sively, to divine services (can. 2259); reception of the sacraments, 
the sacramentals, and Christian burial (can. 2260); the admin
istration of the sacraments (can. 2261); indulgences and suf
frages and public prayers (can. 2262); legitimate acts (can. 
2263); the exercise of jurisdiction (can. 2264); the right to vote 
and eligibility for office, as well as the right to promotion to orders 
(can. 2265); the possession of a benefice (can. 2266); and asso
ciation in profane matters between the faithful and the cen
sured.

2257. Definition and general concept. 1. Excommunicationis 
a censure by which a person is excluded from the community of 
the faithful with the effects enumerated in the following canons, 
effects which are inseparable one from another.

2. It is also called anathema, especially if it is inflicted with the 
solemnities described in the Pontificale Romanum.1

Some spiritual goods, such as infused virtues, supernatural 
merit, sanctifying grace and actual grace, are not directly affected 
by this penalty.2 Neither is the subjection to the Church, result
ing from the indelible character imprinted at baptism, affected.

1 Can. 2257, §§ 1, 2. 2 Cf. our commentary on can. 87, 2215, 2241 (§ i).
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But excommunication is the most severe of all penalties and, in 
its harshest effect, it cuts off the delinquent from the Church. 
Then, the excommunicated person (excommunicatus vitandus), 
no longer a member (hence, excluded from the Mystical Body, 
the true Christian community), is unable to live the life of the 
Holy Spirit qua anima of the Church.

2258. Classes of excommunicated persons. 1. Some excommu
nicated persons are to be entirely avoided [vitandi], others are 
tolerated [tolerati].

2. No one is placed in the first class [as a person vitandus], un
less he has been excommunicated by name by the Apostolic See, 
unless the excommunication has been publicly announced, and 
unless in the decree or sentence it is expressly declared that he is 
to be avoided, except in the case of canon 2343» § 1O>8 which
provides that those who assault the Roman Pontiff are automati
cally so classed.

2259. Exclusion from divine services. 1. Every excommuni
cated person lacks the right to assist at any divine services with 
the exception of the preaching of the word of God.

2. If an excommunicated person who is tolerated assists pas
sively [i.e., by mere physical presence], it is not required that he 
be expelled; but one who is to be avoided must be expelled or, 
if this cannot be done, the services must be terminated, if this 
can be done without serious inconvenience; moreover, not only 
the latter but also any other whose excommunication has been the 
subject of a declaratory or a condemnatory sentence or has other
wise become notorious must be excluded from active assistance 
at divine services, i.e., such assistance as involves some participa
tion in the functions themselves.4

2260. Exclusion from the sacraments, the sacramentals, and 
Christian burial. 1. An excommunicated person cannot receive 
the sacraments; and after a declaratory or a condemnatory sen
tence, he cannot receive even the sacramentals.

• Can. 2258, §§ 1, 2. < Can. 2259, §§ 1, 2.
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2. I11 regard to Christian burial, the provision of canon 1240, 
§ i,2°, shall be observed.0

It is clear that this prohibition concerns only the lawfulness of 
the reception of the sacraments. Excommunication is not a diri
ment impediment in reference to the sacrament of matrimony. 
Moreover, in regard to penance, sins are validly remitted be
fore the censure is removed, provided that the penitent is in good 
faith.8

2261. Exclusion from the administration of the sacraments.
1. To an excommunicated person is forbidden the lawful produc
tion and ministration of the sacraments and the sacramentals, ex
cept as follows.

2. Except in the case mentioned below, the faithful may, for 
any justifying reason, seek the sacraments and the sacramentals 
from an excommunicated person, especially if other ministers are 
not available, and then the excommunicated person thus re
quested may administer them, with no obligation to inquire about 
the reason for the petition.

3. But only in danger of death may the faithful seek, from 
excommunicated persons who must be avoided [vitandi] or from 
others whose excommunication has been pronounced in a declara
tory or a condemnatory sentence, sacramental absolution in ac
cordance with canons 882 and 2252 or, if other ministers are not 
available, the other sacraments and sacramentals. 67

6 Can. 2260, §§ i, 2. In regard to sacramentals. however, cf. the rule affecting 
exorcisms as stated in can. 1152.

0 Cf. our commentary on can. 2250, § 2. Can. 2338 and 2364 impose penalties on 
the administration of the sacraments to excommunicated persons.

7 Can. 2261, §§ 1-3.

Absolution granted by those mentioned in the last paragraph 
is, outside the danger of death, invalidly given, owing to the lack 
of jurisdiction on the part of the minister. In the case of the 
other sacraments and sacramentals, the prohibition forbidding 
excommunicated persons to administer them affects only the law
fulness of the ministration.
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2262. Exclusion from spiritual favors. 1. Excommunicated 
persons do not partake of the indulgences, suffrages, and public 
prayers of the Church.

2. However, it is not forbidden
10 That the faithful should pray for them privately;
2° That priests should offer Mass for them privately in the 

absence of the danger of scandal; but in the case of an excom
municated person who must be avoided, [the Mass may be of
fered] only for his conversion.8

2263. Exclusion from legitimate acts. An excommunicated 
person is excluded from legitimate ecclesiastical acts within the 
limits set in the respective norms of the law; he cannot enter suit 
in an ecclesiastical court except as allowed in canon 1654 [which 
excludes only excommunicated persons who must be avoided or 
whose excommunication has been pronounced in a declaratory 
or a condemnatory sentence, while permitting even these to chal
lenge in person the act by which they were excommunicated and 
to act through an attorney (procurator) to avert any threatening 
spiritual injury]; he is forbidden to hold any ecclesiastical office 
or post or to enjoy privileges granted him prior to his excom
munication.®

2264. Exclusion from the exercise of jurisdiction. An act of 
jurisdiction of either the internal or the external forum per
formed by an excommunicated person is unlawful; it is also in
valid if the excommunication has been pronounced in either a 
condemnatory’ or also in a declaratory sentence, except in the case 
mentioned in canon 2261, § 3 [i.e., absolution granted in danger

■ Can. 2262. §§ 1, 2.
9 Can. 2263; cf. can. 167. § 1, 3*  (excluding him from the right to vote in an 

ecclesiastical election), 1470, §4 (excluding him from the right of patronage), 
1628, § 3 (excluding him from the post of judge and from other forensic acts). As 
to the position of sponsor at baptism and confirmation, an excommunicated per
son who must be avoided or whose excommunication has been pronounced in a 
declaratory or a condemnatory sentence cannot act validly; others, whose excom
munication is notorious cannot act lawfully; the remaining class of excommuni
cated persons is not excluded. Cf. can. 765 (2°), 766 (2’), 795 (20), 796 (30). 
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of death]; otherwise it is valid, and even lawful if it is sought 
by the faithful in accordance with the norm of canon 2261, § 2.10 *

10 Can. 2264. 11 Cf. can. 1095, § 1, >•, and § 2.
« Can. 2265, §§ 1, 2.

In the case above described in which an act of jurisdiction is 
invalid, the following acts are included: the conferring of a bene
fice; the granting of a dispensation; the enacting of a law; the 
absolution of a penitent outside the danger of death; and the 
delegation of the authority to perform any of these acts. Although 
assistance at marriage on the part of a competent priest or ordi
nary is not an act of jurisdiction, a particular disposition of the 
law rules that, in the case described, such assistance is also invalid, 
as well as the granting to others of the faculty so to assist.11

2265. Exclusion of suffrage and eligibility. 1. Every excom
municated person: 10 Is deprived of the right to elect, present, or 
appoint;

2° Is denied eligibility for dignities, offices, benefices, eccle
siastical pensions, or any other post in the Church;

30 Is disqualified for promotion to orders.
2. But an act performed contrary to the prohibition of § 1, i° 

and 20, is not invalid unless performed by an excommunicated 
person who must be avoided [a vitando] or by one whose excom
munication has been pronounced in a declaratory or a condemna
tory sentence; moreover, after such a sentence the excommuni
cated person cannot validly obtain any pontifical favor unless 
in the pontifical rescript mention is made of the excommunica
tion.12

Moreover, excommunication is not an irregularity in regard 
to the promotion to orders; an irregularity is a perpetual impedi
ment prohibiting the reception and the exercise of orders.

2266. Effect on the possession of a benefice. After a condemna
tory or a declaratory sentence, an excommunicated person is de
prived of the revenue deriving from any dignity, office, benefice, 
pension, or position that he has in the Church; moreover, one who 
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must be avoided [vitand us] is deprived of the very dignity, office, 
benefice, pension, or position.13

2267. Association. Association in profane matters with an ex
communicated person who is to be avoided [cum excommunicato 
vilando] is forbidden to the faithful, except in the case of a wife, 
a husband, parents, children, servants, subjects, and, in general, 
of some other justifying reason, not necessarily a grave reason.14

ARTICLE II

Interdict

Canons 2268-2277

Division. In the first canon of this article interdict is defined 
and classified (can. 2268). The next canon specifics the authority 
competent to impose an interdict (can. 2269). The effects of local 
interdict are the subject matter of canons 2270—73; the effects of 
personal interdict, the concern of canons 2274 f. Canon 2276 pro
vides for the innocent members of a community punished by 
interdict, and the last canon of the article (can. 2277) deals with 
the specific interdict known as interdicted entrance into church.

2268. Definition and classification. 1. An interdict is a censure 
by which the faithful, while remaining in communion with the 
Church, arc forbidden certain sacred things which are enumer
ated in the following canons.

2. This prohibition is imposed either directly through a per
sonal interdict, when the use of the sacred things is forbidden 
to the persons themselves, or indirectly through a local interdict, 
when the administration or the reception of the sacred things is 
forbidden in certain places.1

An interdict affects both clergy and laity, not merely the clergy,

is Can. 2266. 14 Can. 2267.
1 Can. 2268, §§ 1, 2. Interdict as a vindicative penalty is the subject matter of 

can. 2291, 1*,  2*.
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as is the case with the penalty of suspension. Persons affected 
by the penalty of interdict remain in communion with the 
Church, while excommunicated persons lose, at times at least, 
their very membership in it. Unlike the effects of excommunica*  
tion, the effects of interdict are separable.

The sacred things forbidden to persons affected by an interdict 
are divine services, Christian burial, the sacraments, and the 
sacramentals. If all the effects of an interdict accompany the pen
alty in a given case, the penalty is total; otherwise it is partial. If 
the penalty affects all persons or all places in a given unit, it is 
general; otherwise it is particular. Both personal and local inter
dicts are subject to the two classifications just noted.

2269. Competent authority. 1. A general interdict, whether 
local, affecting the territory of a diocese or a country, or personal, 
affecting the people of a diocese or a country, can be decreed only 
by the Apostolic See or in virtue of its mandate; a general inter
dict, affecting a parish or the people of a parish, and a particular 
interdict, whether local or personal, may be imposed also by a 
bishop.

2. A personal interdict follows the person everywhere; a local 
interdict is not binding outside the place upon which it is in
flicted, but in the interdicted place it must be observed by all, even 
by strangers and exempted persons, except in the case of a special 
privilege [exempting from the observance of the interdict].3

The bishop’s authority is possessed also by a diocesan adminis
trator (a vicar capitular), an abbot nullius, a prelate nullius, an 
apostolic administrator, a vicar apostolic, and a prefect apostolic; 
but not by a vicar general, in the absence of a special mandate.8 
Regular superiors are restricted to the imposition of personal in
terdicts on their subjects. In the imposition of the interdict con
sultation with the chapter (the board of diocesan consultors) is not 
required by the law.

2270-2273. The effects of a local interdict. 1. A local inter-
1 Can. 2269, §§ 1, «. * Cf. can. 2220, § 2.

842



CENSURES can. 2272

diet, whether general or particular, does not forbid the adminis
tration {servatis servandis) of the sacraments and the sacramentals 
to the dying, but does forbid in that place the performance of any 
divine office or sacred rite, without prejudice to the exemptions 
mentioned in § 2 of this canon and in canons 2271 f.

2. A local interdict is suspended, and only the conferring of 
orders and the solemn nuptial blessing are forbidden, on Christ
mas, Easter, Pentecost, Corpus Christi, and the Feast of the As
sumption.4

2271. If the interdict is a general local interdict and nothing 
else is expressly provided in the decree:

i° Unless they themselves are personally interdicted, clerics 
may privately perform all the divine offices and sacred rites in 
every church or oratory, provided that they do so behind closed 
doors, in a low voice, and without the ringing of bells;

2° In addition the following services are allowed in the cathe
dral church and in the parochial churches or the church which 
is the only one in a town: the celebration of one Mass; the reserva
tion of the Blessed Sacrament; the administration of [the sacra
ments of] baptism, the Holy Eucharist, and penance; assistance at 
marriages, with the exclusion of the nuptial blessing; funerals, 
with the exclusion of any solemnity; the blessing of baptismal 
water and of the holy oils; and the preaching of the word of God. 
In all these sacred functions, however, no chanting is allowed, no 
external display, no ringing of bells, no playing of the organ or 
of other musical instruments; lastly, Holy Viaticum shall be 
brought to the sick privately.®

2272. 1. In a particular local interdict, if an altar or a chapel 
in a church is interdicted, no sacred office or sacred rite can be 
performed there.

2. If a cemetery has been interdicted, the bodies of the faithful 
can be buried there, but without any ecclesiastical rite.

«Can. 2270, i, 2. The general prohibition is contained in § 1; the follow
ing § 2 and can. 2271 (in the case of a general interdict) and 2272 (in the case of 
a particular interdict) contain mitigations of it. «Can. 2271, i*.  2°.

®43



can. 2273 THE SACRED CANONS

3. If the interdict has been imposed on a given church or 
oratory:

10 If the church is a capitular church and the chapter is not 
interdicted, the provision of canon 2271, i°, is to be observed, 
unless the decree imposing the interdict commands that the 
conventual Mass be celebrated and the canonical hours recited 
in another church or oratory;

2° If the church is a parochial church, the provision of canon 
2271, 2°, is to be observed, unless the decree imposing the inter
dict provides that another church is to take its place for the dura
tion of the interdict.®

2273. If a city is interdicted, all places accessory to it are also 
interdicted, inclusive of those that are exempt and of the cathedral 
church; if a church is interdicted, the adjoining chapels are also 
interdicted, but not the cemetery; if a chapel is interdicted, the 
entire church is not interdicted in consequence of it; if a ceme
tery is interdicted, the entire church is not interdicted, but all the 
oratories in the cemetery are interdicted.7

2274-2275. The effects of a personal interdict. 1. If a commu
nity or a collegiate body has committed a crime, an interdict may 
be inflicted on the individual delinquents, on the community, 
or upon both the individual delinquents and the community.

2. If the first is done, the provision of canon 2275 governs.
3. If the second, the community or the collegiate body cannot 

exercise any spiritual right belonging to it.
4. If the third, the effects are cumulative.8
2275. Those personally interdicted:
10 Are not allowed to celebrate or assist at divine services, with 

the exception of assistance at the preaching of the word of God; 
but if they passively assist, they need not be expelled; however, 
they are to be entirely excluded from that active assistance which 
involves any participation in the celebration of the divine services 
if the interdict has been pronounced in a condemnatory or a

• Can. 2272, §§ 1-3. * Can. 2273. ■ Can. 2274, §§ 1-4.
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declaratory sentence or if they are otherwise notoriously inter
dicted;

2° Are forbidden, in accordance with the norm of canons 
2260, § 1, 2261, to administer, produce, or receive the sacraments 
and the sacramentals;

30 Are subject to [the disqualifications of] canon 2265;
4° And are deprived of Christian burial in accordance with the 

norm of canon 1240, § 1, 2°.*
2276. Innocent members of a penalized community. Anyone 

who is under a local interdict or an interdict inflicted on a com
munity or a collegiate body but who is in no way responsible for 
it, can, if he is not forbidden to do so by another censure and if he 
is properly disposed, receive the sacraments in accordance with 
the norm of the foregoing canons without any absolution from the 
interdict or any other satisfaction.10

2277. Interdicted entrance into church. An interdict forbid
ding entrance into church carries with it a prohibition forbidding 
the celebration of divine offices in church or the assistance at 
them, as well as Christian burial [in a church]; but if anyone 
thus interdicted assists at divine services it is not necessary 
to expel him and after burial it is not necessary to exhume his 
body.11

article in

Suspension

Canons 2278-2285

Division. This article provides the definition (can. 2278, § 1), 
the classification (can. 2278, § 2), the effects (can. 2279 f.), and 
the extent (can. 2281-83) of suspension. It treats also of the miti
gation of the effects of suspension (can. 2284) and of suspension 
inflicted on a community (can. 2285).

•Can. 2275, X0Can. «276. 11 Can. 2277.
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2278. Definition. 1. Suspension is a censure by which a cleric 
is forbidden the use of his office, his benefice, or both.1

1 Can. 2278, § 1. Suspension as a vindicative penalty is the subject matter of 
can. 2298, 2*. > Can. 2278, § 2.

846

This penalty is reserved exclusively as a punishment for clerics, 
thus differing from excommunication and interdict, which are 
also applicable to the laity.

2. Classification. Moreover, the effects of suspension are sepa
rable; but, unless the contrary is evident, in a general suspension 
there are included all the effects enumerated in the following 
canons; whereas in a [partial] suspension from office or from 
benefice, there are included only the effects respectively ap
propriate to each.2

2279. The effects of suspension from office. 1. A suspension 
from office, simply stated without any limitation, forbids any act 
of the power of orders or jurisdiction, as well as any act merely of 
administration attached to the office, except the administration 
of the property of one’s own benefice.

2. A suspension
i° From jurisdiction, thus generally stated, forbids all acts of 

the power of ordinary or delegated jurisdiction in either [the in
ternal or the external] forum;

2° From divine acts [a divinis], forbids all acts of the power of 
orders which has been received by sacred ordination or by privi
lege;

30 From orders [ab ordinibus], forbids all acts of the power of 
orders received by ordination;

40 From sacred orders [a sacris ordinibus], forbids all acts of 
the power of orders received by ordination to sacred orders;

50 From the exercise of a certain and definite order, forbids all 
acts of that order; the suspended cleric is also forbidden to confer 
that order, to receive a higher order or, if the latter is received 
after suspension, to exercise it;

6° From the conferring of a certain and definite order, forbids
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the conferring of that order but not of an order of lower or higher 
rank;

7® From a certain and definite ministry, e.g., of hearing con
fession, or from a certain and definite office, e.g., one involving the 
care of souls, forbids every act of that ministry or that office;

8® From the pontifical order [ab ordine pontificali], forbids all 
acts of the power of the episcopal order;

9® From pontifical acts [fl pontificalibus], forbids all pontifical 
acts as defined in canon 337, § 2,8 i.e., sacred functions which re
quire the use of the miter and the crozier.

2280. The effects of suspension from benefice. 1. A suspension 
from benefice deprives [the incumbent] of the fruits of the bene
fice, with the exception of the right of dwelling in the residence 
belonging to it, but not of the right of administering the property 
of the benefice, unless the decree or the sentence of suspension 
expressly takes from the suspended cleric the power of administer
ing it and gives it to another.

2. If, in spite of the censure, a beneficiary receives the revenue 
of the benefice, he must make restitution of it and he can be com
pelled to do this even with canonical sanctions, if these are 
needed.4

The fruits or the revenues of the benefice here contemplated 
are those indicated in canon 141 o. The obligation of making resti
tution does not include, however, that part of the revenue rep
resented by the following items: taxes paid, the cost of necessary 
repairs, the ordinary expenses of the maintenance of the benefice. 
It does not extend, either, to that part of the revenue that had 
accrued prior to the suspension. Moreover, personal pensions are 
excluded from it and manual Mass stipends.

Suspension solely from benefice does not deprive the incum
bent of the exercise of the power of orders or of the powers at
tached to his office or relieve him of the duties incumbent on him 
in virtue of his office or benefice.

• Can. 2279, §§ 1, 2. 4 Can. 2280, §§ 1, 2.
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2281-2283. The extent of suspension. A general suspension or 
a suspension from office or from benefice affects all the offices or 
all the benefices which a cleric has in the diocese of the superior 
who suspended him, unless there is evidence to the contrary.®

2282. A local ordinary cannot suspend a cleric from a deter
mined office or benefice which is in another diocese; but a suspen
sion established by the common law as one to be incurred by 
anticipatory sentence [latae sententiae] affects all offices or bene
fices held in any diocese.®

2283. That which canon 2265 establishes in regard to excom
munication is to be applied also to suspension.7

2284. The mitigation of the effects. If a censure of suspension 
is incurred which forbids the administration of the sacraments 
and the sacramentals, the provision of canon 2261 shall be ob
served; if a censure of suspension is incurred that forbids an act of 
jurisdiction in the internal or the external forum, the act is in
valid, e.g., sacramental absolution, if a condemnatory or a declara
tory sentence has been pronounced or if the superior has expressly 
declared that he has revoked the very power of jurisdiction; other
wise it is only unlawful, unless it has been requested by the faith
ful in accordance with the provision of canon 2261, § 2,® in which 
case the act is both valid and lawful.

Assistance at marriage is invalid on the part of a pastor whose 
suspension from office has been pronounced in a declaratory or 
a condemnatory sentence. However, if a pastor is suspended 
merely from the exercise of jurisdiction, his assistance at a mar
riage is not affected, since this is not an act of jurisdiction.

2285. Suspension of a community. 1. If a community or a 
collegiate body of clerics has committed a crime, a suspension may 
be decreed against the individual delinquents, against the com
munity, or against both the individual delinquents and the com
munity.

2. If the first is done, the canons of this article shall be observed.
B Can. 2281. * Can. 2282. 1 Can. 2283. ■ Can. 2284.
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3. If the second, the community is forbidden the exercise of 
the spiritual rights 0 which belong to it as a community.

4. If the third, the effects are cumulative.10
• Cf. can. 105, 403, 408, 471.
10 Can. 2285, § 1-4. For the norms governing suspension from an informed 

conscience (suspensio ex informata), cf. can. 2186-94.
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TITLE IX

Vindicative Penalties

Canons 2286-2305

Division. Five introductory canons of this title set forth the 
general concept and the fundamental principles governing vin
dicative penalties (can. 2286-90). These are followed by two 
chapters treating respectively of vindicative penalties applicable 
to all the faithful (can. 2291-97) and of those applicable only to 
clerics (can. 2298-2305).

INTRODUCTION

Canons 2286-2290

2286. General concept. Vindicative penalties are those which 
aim directly at the expiation of a crime in such a way that their 
remission does not depend on the mere termination of the delin
quent’s contumacy.1

Thus is indicated the primary purpose of these penalties which 
is to avenge the affront to society; the reformation of the delin
quent is only a secondary purpose of vindicative penalties, a pur
pose that is at least not excluded from their aim; on the other 
hand, the reformation of the delinquent is the primary purpose 
of medicinal penalties.

2287. Recourse from inflicted vindicative penalties. Unless

1 Can. 2286.
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the law expressly provides otherwise, the appeal or the recourse 
from vindicative penalties that have been inflicted [not merely in
curred] operates to suspend their effect [datur in suspensivo].2

2288. Judicial suspension of sentence. With the exception of 
the penalties of degradation, deposition, and the deprivation of 
office or benefice and of the case in which there is urgent demand 
that the scandal given shall be repaired, it is left to the discretion 
of the judge to suspend the execution of an ordinary penalty in
flicted by condemnatory sentence, if the offense punished is the 
first one of a delinquent who prior to its commission had lived 
a blameless life, with the condition, however, that if, within three 
years, the delinquent commits the same crime or a different one, 
he will be subject to the penalties owing for both.8

2289. Termination. A vindicative penalty is terminated by 
expiation [on the part of the delinquent] or by dispensation 
granted by the one enjoying the power to do so, in accordance with 
canon 2236/

2290. Dispensing power of a confessor. 1. In occult cases that 
are very urgent, if the observance of the vindicative penalty im
posed by anticipatory sentence [latae sententiae] would result in 
the loss of reputation or scandal, every confessor is authorized, in 
the sacramental forum, to suspend the obligation of observing it, 
with the imposed burden of having recourse at least within a 
month by letter and through the confessor, if this is possible with
out serious inconvenience, without the use of names, to the Sacred 
Penitentiary or to a bishop endowed with the requisite faculty 
and of abiding by the mandate thereupon imposed.

2. If in some extraordinary case recourse is impossible, then 
the confessor himself can grant the dispensation in accordance 
with the norm of canon 2254, § 3.®

/Mthough a notable analogy is found to exist between canon
> Can. 2287.
8 Can. 2288. This mitigation has the nature of a conditional pardon dependent 

on future good behavior, a device not unknown in secular law procedure.
4 Can. 2289. 8 Can. 2290, §§ 1, 2.
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2290 and canon 2254, the following dissimilarities are also dis
cernible.

1) Canon 2290 is limited to occult cases, canon 2254 is not.
2) Canon 2290 makes no reference to the hardship involved in 

remaining in mortal sin as a reason for the use of the faculty 
granted by it; the reason may be found in the fact that vindicative 
penalties do not prevent the reception of the sacraments, except 
in the case of personal interdict inflicted as a vindicative penalty.

3) The confessor is authorized only to suspend the obligation 
of observance of the penalty, except when recourse is impossible.

4) For that reason, since the penalty is not in the ordinary case 
remitted, there is no question of its reinstatement on failure to 
take recourse.

The benefit of this authorized suspension of the obligation of 
observing the penalty is greater than that of canon 2232 which 
also allows the delinquent to forego the observance of this kind 
of penalty to preserve his reputation, for the authorized suspen*  
sion of the obligation remains effective until a reply is received to 
the recourse, as well as for a month prior to the actual taking of 
the recourse.

chapter 1

Common Vindicative Penalties

Canons 2291-2297

Division. After first enumerating the principal vindicative 
penalties (can. 2291), this chapter sets forth norms explaining and 
governing the following penalties: the suppression or the transfer 
of an episcopal see (can. 2292), infamy (can. 2293-95), the dep
rivation of rights (can. 2296), and pecuniary fines (can. 2297).

2291. The enumeration. The principal vindicative penalties 
which can be imposed on all the faithful in proportion to the 
gravity of their crimes are, in the Church, the following:

10 Local interdict and interdict imposed on a community or a
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collective body, inflicted as a perpetual penalty, as a temporary 
one, or as one binding at the will of the superior;

2° Interdicted entrance into a church similarly inflicted;
30 The penal transfer or suppression of an episcopal or a 

parochial see;
40 Legal infamy [infamia iuris];
50 The deprivation of Christian burial in accordance with 

canon 1240, § 1;
6° The deprivation of the sacramentals;
70 The deprivation or the temporary suspension of a pension 

paid by or from the property of the Church or of some other ec
clesiastical right or privilege;

8° The exclusion from the exercise of legitimate ecclesiastical 
acts;

9° Ineligibility for ecclesiastical favors, for promotion to posi
tions in the Church which do not require the clerical state, or for 
academic degrees conferred by ecclesiastical authority;

io° The deprivation or the temporary suspension of the en
joyment of a position, a power, or a favor previously obtained;

11° The deprivation of a right of precedence, of the right of 
suffrage, of eligibility for office, or of a right of using honorary 
titles, garb, or insignia previously granted by the Church;

120 Pecuniary fines.1

1 Can. 2291. 9 Can. 2292.
• Can. 2293. §§ 1, 2. For the cases thus determined, cf. can. 2314 (§ 1, 2*), 2320,
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2292. The suppression or the transfer of an episcopal see. The 
penal suppression or the penal transfer of an episcopal see is re
served to the Roman Pontiff; that of a parochial see cannot be 
determined by local ordinaries except with the consultation of the 
chapter [the board of diocesan consultors].2

2293. Infamy. 1. Infamy is either infamy of law or infamy 
of fact.

2. Infamy of law is that which is imposed in the cases deter
mined in the common law?
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3. Infamy of fact is contracted when, because of a crime or 
immoral conduct, one has lost his reputation in the opinion of 
upright and conscientious Catholics; the judgment concerning 
this belongs to the ordinary.

4. Neither of these kinds of infamy affects the delinquent’s 
blood relatives or his relatives by marriage, without prejudice to 
the ruling of canon 2147, § 2, 30,  which sets forth as a reason for 
the administrative removal of a pastor the loss of esteem suffered 
by the latter through the factual infamy of relatives residing with 
him.

*4

«328, 2343 (§ «’)» »348 (§2» «*)» »85» (§2). 2356» 2357 (§ 1), 2359 (§2). The 
penalty is automatically incurred in all these cases except those specified in can. 
2314 and 2359.

4 Can. 2293. §§ 3, 4. Indirectly a son of non-Catholics is affected by their status 
because it prevents his promotion to orders; cf. can. 987, 1*. The Instruction of 
the Sacred Congregation of the Sacraments of December 27, 1930, required die 
bishop to obtain from the pastor of a candidate for tonsure information regarding 
the reputation of the latter's parents; § 2. n. 6 (J/1S, XXIII [1931]. 120; Bouscaren. 
op. cit., I, 467). « Can. 2294, §§1.2.
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2294. Effects of infamy. 1. Those who have incurred infamy of 
law are not only irregular in accordance with the provision of 
canon 984, 50, but they are also ineligible for ecclesiastical bene
fices, pensions, offices, and dignities, for the performance of legiti
mate ecclesiastical acts, and for the exercise of any ecclesiastical 
right or function; moreover, they must be excluded from sharing 
any ministry in the celebration of sacred functions.

2. Those who have incurred infamy of fact must be excluded 
from the reception of orders in accordance with canon 987, 70; 
from appointment to dignities, benefices, and offices; from the ex
ercise of the sacred ministry; and from legitimate ecclesiastical 
acts.®

2295. The termination of infamy. Infamy of law is terminated 
only by a dispensation granted by the Apostolic See; infamy of 
fact, when the reputation of the delinquent has been restored in 
the opinion of upright and conscientious Catholics, a fact to be 
determined by the prudent judgment of the ordinary in the light
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of all the facts and especially of the persevering amendment of the 
delinquent.®

2296. Rules affecting disqualification. 1. Only the Apostolic 
See can inflict a penalty by which one is deprived of a capacity en
joyed under the common law.

2. Rights already vested are not affected by the subsequent loss 
of capacity to obtain them, unless there is added to the penalty 
a deprivation [of those rights],7 i.e., ineligibility for the obtain
ing of a benefice does not of itself operate to deprive the delin
quent of a benefice already possessed.

2297. Pecuniary fines. Money derived from pecuniary fines in
flicted by the common law, the disposal of which is not determined 
by the law, and money derived from fines established or to be 
established by particular law, must be applied by local ordinaries 
to pious uses and not to the advantage of the episcopal or the 
capitular endowment.®

CHAPTER II
Particular Vindicative Penalties for Clerics

Canons 2298-2305

Division. The first canon of this chapter (can. 2298) enumerates 
these penalties. Canon 2299 provides norms governing the penalty 
of the deprivation of benefices, offices, dignities, and pensions; 
canon 2300, the deprivation of the right to wear the ecclesiastical 
garb; canons 2301 f., enforced residence; canons 2303 f„ deposi
tion; canon 2305, degradation.

2298. Classification. Vindicative penalties applicable only to 
clerics are:

10 The prohibition forbidding the exercise of the sacred minis
try outside a given church;
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• Can. 2295. 1 Can. 2296, §§ 1, 2.
• Can. 2297; cf. can. 2177, 3*.
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2° Suspension that is to last forever, for a determined period, 
or at the wish of the superior;

30 Penal transfer from an office or a benefice to an inferior one;
40 The deprivation of some right attached to a benefice or an 

office;
50 Ineligibility for all or certain dignities, offices, benefices, 

or other positions reserved to clerics;
6° The penal deprivation of a benefice or an office with or 

without the concession of a pension;
y° The prohibition forbidding the dwelling in a certain place 

or territory;
8° The command requiring the dwelling in a certain place or 

territory;
g° The temporary deprivation of the right to wear the ec

clesiastical garb;
io° Deposition;
110 The permanent deprivation of the right to wear the ec

clesiastical garb;
120 Degradation.1
2299. The deprivation of a benefice. 1. If a cleric has obtained 

a benefice of irremovable tenure,2 he may be deprived of it as a 
penalty only in the cases expressed in the law; 8 if the benefice is 
one of removable tenure, also for othei justifying reasons.4 Justi
fying reasons for the penal deprivation of a parochial benefice of 
removable tenure can be found in canon 2147, which lists reasons 
for the administrative removal of pastors of both removable and 
irremovable tenure.8

’Can. 2298, i* —12*.  ’Cf. an. 1411, 4*.
’Cf. can. 2314 (§ 1, 2°), 2324. 2331 (§ 2), 2336 (§ 1). 2340 (§ 2), 2343 (§ 2). 2345. 

2346- 2350 (§ 2). 2354 (§ 2). 2355, 2359 (§ 2, 3), 2360 (§ 2), 23G8 (§ 1). 2381 (2°), 2394 
(20) (to be imposed by subsequent sentence [ferendae sententiae]), 2396-98 (im
posed by anticipatory sentence [latae sententiae]). In the foregoing cases permission 
for the infliction of the penalty is given in can. 2324, 2336 (§ 1). 2355, 2359 (§ 3), 
2360 (§ 2). In addition, this is true also of the penalty as specified in can. 2403, 
2405. « Can. 2299, § 1.

• Cf. Vermeersch-Creusen, Epitome, 111, no. 497.
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If a cleric dies after incurring the penalty of deprivation of 
benefice through anticipatory sentence (latae sententiae), the 
benefice remains vacant by reason of the deprivation rather than 
by death. If, after the day such a deprivation is inflicted, the cleric 
appropriates any of the revenue of the benefice, he must make 
restitution of it. But in the case of deprivation that is to be im- 

’ posed by subsequent sentence (ferendae sententiae), the benefice 
is not vacant by deprivation if the incumbent dies before the sen
tence is pronounced. Moreover, before sentence is pronounced, 
the incumbent is entitled to the revenue.

2. Clerics in possession of benefices, offices, or dignities can, 
for a definite time, be forbidden the exercise of some ministry 
connected with them, e.g., the ministry of preaching, of hearing 
confessions, etc.e Only if the prohibition expressly states that acts 
placed in opposition to it are invalid does it operate to produce 
this effect.

3. A cleric cannot be deprived of the benefice or the pension 
which constitutes his title of ordination, unless adequate provi
sion is otherwise made that he shall have the means of a respectable 
livelihood, without prejudice, however, to the provision of canons 
2303 f.7

2300. Deprivation of the right to wear the ecclesiastical garb. 
If a cleric gives grave scandal and persists in doing so after warn
ing, if there is no other way to prevent the scandal, he may mean
while be deprived of the right to wear the ecclesiastical garb; 
while it lasts, this deprivation carries with it the prohibition for
bidding the exercise of any ecclesiastical ministry as well as the 
deprivation of privileges belonging to the clergy.8

2301-2302. Enforced residence. An ordinary cannot order a 
cleric to live in a certain place outside his diocese unless he has the 
consent of the ordinary of the latter diocese or unless the residence 
prescribed is a house of penance or correction destined not only

• Can. 2299, § 2.  Can. 2299, § 3.7
• Can. 2300. Cf.. for the privileges belonging to the clergy, can. 118-23.
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for diocesan but also for extradiocesan priests, or an exempt reli
gious house, provided the consent of the superior is obtained.®

2302. The order or the prohibition to live in a certain place 
and the placing of a cleric in a house of penance or in a religious 
house, particularly for a considerable time, shall be imposed only 
in those serious cases in which, according to the prudent judgment 
of the ordinary, these penalties are needed for the cleric’s amend
ment or for the reparation of scandal.10

2303. Deposition. 1. While leaving in effect the obligations 
arising from the order received and the clerical privileges, deposi
tion carries with it suspension from office and ineligibility in re
gard to all offices, dignities, benefices, pensions, and positions in 
the Church as well as the deprivation of all such as are possessed 
by the delinquent, even though they constituted the title of his 
ordination.

2. However, in this last case, if the cleric is in real want, the 
ordinary, in his charity, shall take measures to provide for him 
in the best way possible, in order that he may not be compelled 
to resort to begging, thus disgracing the clerical state.

3. The penalty of deposition cannot be inflicted except in the 
cases mentioned in the law.11

• Can. 2301. >0 Can. 2302.
n Can. 2303, §§ 1-3. Cf. can. 2314 (§ 1, 2*), 2320 (i*), 2322 (i*), 2328, 2350 (§ 1), 

«354 (§ *)• 2359 ® 23791 *394 <2°)’ 2401- Can- 23<M' §§'•*•
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The penalty of deposition can be imposed only by a condemna
tory sentence pronounced by a bench of five judges, in accordance 
with canon 1576, § 1,2°.

2304. Peipetual deprivation of the right to wear the ecclesias
tical garb. 1. If a deposed cleric shows no sign of repentance and 
particularly if he continues to give scandal, failing to amend in 
spite of admonition, the ordinary can deprive him perpetually of 
the right to wear the ecclesiastical garb.

2. This deprivation carries with it deprivation of the clerical 
privileges and the termination of the provision of canon 2303,
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2305. Degradation. 1. Degradation includes deposition, the 
perpetual deprivation of the right to wear the ecclesiastical garb, 
and the reduction of the cleric to the lay state.

2. This penalty can be inflicted only for a crime expressly men
tioned in the law or in the case in which a cleric, after deposition 
and the deprivation of the right to wear the ecclesiastical garb, 
continues for a year to give scandal.

3. Verbal [edictalis] degradation is inflicted solely by sentence, 
but in such a way that it produces all its juridical effects without 
any act of execution; actual [real is] degradation is that in which 
there are observed the solemn ceremonies prescribed by the Ro
man Pontifical.13

A cleric subjected to this penalty is relieved of the obligations 
of the clerical state, except that of observing celibacy.

13 Can. 2305. §§ 1-3. In addition to die case mentioned in can. 2305, § 2, there 
arc five others in which the law warrants the imposition of the penalty of degrada
tion. Cf. can. 2314 (§ 1, 3*),  2343 (§ 3’)- «354 (§ «)• »3<>8. «S»8 (§ »)•
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TITLE X

Penal Remedies and Penances * 1 * * 4

Canons 2306-2313

Division. This title consists of two chapters treating respectively 
of penal remedies and penances.

CHAPTER 1

Penal Remedies

Canons 2306-2311

Division. The first canon of this chapter (can. 2306) classifies 
penal remedies, and the subsequent canons treat of them specifi
cally, one canon assigned to each of the penal remedies, with the 
exception of canon 2309, which deals with the application of the 
remedies of admonition and correction.

2306. Classification. The penal remedies are:
10 admonition;
2° correction;
3’ precept;
40 surveillance.1
2307. Admonition. The ordinary, either personally or through 

another, shall give an admonition to a person who is in the proxi
mate occasion of committing a crime or who has, as a result of an

1Can. «306.
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investigation already made, fallen under serious suspicion in 
reference to the commission of a crime.2

2308. Correction. If anyone’s conduct causes scandal or a seri
ous disturbance of the public order, there is ground for a cor
rection or a rebuke to be administered by the ordinary in person 
or through another, even by letter, in a manner adapted to the 
particular conditions of the person or the deed involved.3

2309. The application of admonition and correction. 1. Both 
an admonition and a correction may be either public or private.

2. Public correction or admonition shall be given before a no
tary, in the presence of two witnesses, or by letter with a provi
sion that evidence will be available through some document that 
reports the receipt of the letter and reveals its contents.

3. Public correction can be given only to a delinquent who 
has been convicted of, or who has confessed, a crime; it is judicial, 
if administered by a judge in court or by the ordinary prior to 
the criminal trial.

4. Judicial correction may be either substituted for a penalty 
or added to it, especially in the case of one guilty of repeated crimi
nal acts.

5. Both admonition and correction, even though administered 
secretly, must be susceptible to proof through a document to be 
preserved in the secret archives of the curia.

6. Both correction and admonition may be given once or 
of tener, according to the judgment and the prudence of the supe
rior? The ordinary may add one or more penances to these penal 
remedies.

2310. Precept. If admonitions and corrections have proved in
effective or if there is no hope that they will produce the desired 
effect, then a precept is given, in which there shall be accurately 
described what, on the part of the subject, is to be done or to be 
avoided, together with a threat of a penalty in the case of trans
gression?
’Can. 2307. ’Can. 2308. 4Can. 2309, §§ 1-6. ’Can. 2310.
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2311. Surveillance. 1. If the gravity of the case requires it and 
particularly if a person is in danger of relapse into the same crime 
as one he has already committed, the ordinary shall place him 
under surveillance.

2. Surveillance may also be ordered for the purpose of increas
ing the penalty, particularly in the case of those guilty of repeated 
criminal acts.0

CHAPTER 11

Penances

Canons 2312-2313

2312. General concepts. In general, a penance is an external 
and burdensome work imposed by a superior (thus differing from 
a voluntary act of mortification) and accepted by a delinquent 
that he may give satisfaction to God or to the Church. If imposed 
in the sacrament of penance, it is called sacramental; if in the 
external forum, it is called canonical. This chapter deals with 
canonical penances.

1. Purposes, Penances are imposed in the external forum in 
order that the delinquent may escape a penalty or that he may 
obtain absolution or dispensation from a penalty already con
tracted.1

2. The imposition of a penance, A public penance shall never 
be imposed for an occult crime or an occult transgression.3 A 
public penance can cause loss of reputation, of which no one is 
to be deprived without a proportionately serious reason; more
over, the loss of reputation tends to discourage rather than en
courage the amendment of the delinquent. Even in the case of 
a public crime, the penance need not be public; special circum-

•Can. 2311, §§ 1, 2.
1 Can. 2312, § 1. Cf. can. 2223 (§ 3, 3),  2248 (§ 2), 2254 (§ 3).*
2 Can. 2312, § 2.
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stances can require that it be such, e.g., the reparation of scandal 
or the recalling of the delinquent from his contumacy.3

3. Penances are to be regulated not so much by the gravity or 
quantity of the crime as by the contrition of the penitent, with 
due consideration given to the qualities of the persons concerned 
and the circumstances of the crime.4

2313. The principal penances. 1. The principal penances are 
the precepts:

10 Of reciting certain prayers;
2° Of making a pious pilgrimage or performing some other 

pious work;
30 Of observing a special fast;
4° Of giving alms for pious uses;
50 Of making a spiritual retreat of several days in a pious or a 

religious house.
2. In his prudence, the ordinary may add penances to the penal 

remedies of admonition or correction?
•Cf. Vermeersch-Creusen, Epitome, III, no. 507.
4 Can. 2312, § 3. * Can. 2313, §§ 1» !•
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PART III

Penalties for Individual Crimes

Canons 2314-2414

Division. This part of the fifth book consists of nine titles 
(titles XI-XIX) dealing respectively with the penalties estab
lished for crimes against faith and the unity of the Church (title 
XI); for crimes against religion (title XII); for crimes against 
ecclesiastical authority, against ecclesiastical persons, and against 
ecclesiastical property (title XIII); for crimes against life, liberty, 
property, reputation, and morality (title XIV); for falsifying 
(title XV); for crimes committed in the administration or the 
reception of orders and of other sacraments (title XVI); for crimes 
against the obligations of the clerical or the religious state (title 
XVII); for crimes committed in the conferring of ecclesiastical 
dignities, offices, and benefices, or in the reception or resignation 
of them (title XVIII); and for crimes committed through the 
abuse of ecclesiastical power or office (title XIX).

In listing the penalties in the following pages, bold face type 
will present to the reader the significant words demonstrating 
that the delict is one in which, according to canon 2229, § 2, any 
diminution of imputability on the part of either the intellect or 
the will exempts the delinquent from the incurring of penalties 
imposed by way of anticipatory sentence (latae sententiae). In 
these cases even fear of any degree (metus levis) suffices for this 
exemption but only in instances in which the delict does not in
volve contempt of the faith or of ecclesiastical authority; but 
even when the delict is thus qualified, if full deliberation and 
consent are of its essence, grave fear exempts from the penalty 
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imposed by way of anticipatory sentence (latae sententiae).
The penalties specified in the 101 canons of these nine titles 

and in other current norms of the Church are herewith presented 
by classification under the general categories of excommunica
tion, suspension, and interdict.

Excommunication

The penalty of excommunication imposed by the general law 
as by anticipatory' sentence (latae sententiae) may be classified, on 
the basis of its reservation, under five categories: those most spe
cially reserved to the Holy See; those specially reserved to the 
Holy See; those simply reserved to the Holy See; those reserved 
to ordinaries; and those that are unreserved.

Most specially reserved penalties. Besides the nine instances of 
an excommunication most specially reserved to the Roman 
Pontiff himself (as indicated in the constitution Vacantis Apos- 
tolicae Sedis) and the cases in which excommunication is inflicted 
on those who violate the secret of the Holy Oilice or the secret of 
the Sacred Consistorial Congregation in reference to the appoint
ment of bishops, there are five cases in which the penalty of ex
communication is most specially reserved to the Holy See. They 
are the penalties incurred by:

1) those who desecrate the sacred host; 1
2) those who assault the Roman Pontiff; 3
3) those who absolve or pretend to absolve their accomplice 

in a shameful sin (complicem in peccato turpi)] 3
4) a confessor who presumes directly to violate the seal of con

fession; 4
5) those who consecrate bishops not appointed or confirmed 

by the Holy See and those who receive the consecration (AAS, 
XLIll,2i7).

Specially reserved penalties. There are eleven cases in which the
* Cf. can. 2320. 2Cf. can. 2343, § i, i°. sCf. can. 2367, 1, 2.
4 CL can. 2369, § 1. The same penalty is practically incurred by a priest who 

has attempted marriage and is unable to effect a complete separation; cf. our 
commentary on can. 2254.
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penalty of excommunication is specially reserved to the Holy See. 
They are the penalties incurred by:

1) apostates, heretics, and schismatics; 8
2) publishers of the books of apostates, heretics, and schismatics 

defending apostasy, heresy, and schism; also those who defend 
or deliberately, without the requisite permission, read or retain 
these books or other books forbidden by name through Apostolic 
letters;6

3) those who, lacking the order of priesthood, simulate the cele
bration of Mass or hear a sacramental confession;7

4) those who appeal from the commands of the Roman Pontiff 
to an ecumenical council; 8

5) those who invoke the aid of the secular power to hinder the 
execution of letters or acts of the Holy See; 9

6) those who issue laws, orders, or decrees adverse to the 
liberty or the rights of the Church; as well as those who directly 
or indirectly interfere with the exercise of ecclesiastical jurisdic
tion by enlisting the aid of any secular power; 10

7) those who, without the permission of the Holy See, dare to 
sue in a secular court a cardinal, a legate or a major official of the 
Roman Curia or their own ordinary; 11

8) those who assault a cardinal, a papal legate, a patriarch, an 
archbishop, or a bishop; 12

9) those who usurp or detain the property or the rights belong
ing to the Roman Church; 18

“Cf. can. 2314, §§ 1, 2. For excommunication of communists, cf. our conmien*  
tary on can. 684, note 4, and on can. 1372, note 1.

°Cf. can. 2318, § 1. 7 Cl. can. 2322, i*.
8 Cf. can. 2332. 0 Cf. can. 2333.
10 Cf. can. 2334, 1,  2.  On June 29, 1950 (JJS, XLII, 601 f.) die Sacred Con  

gregation of the Council issued a decree in which automatic specially reserved 
excommunication was enacted as the penalty for 1) those who conspire against 
legitimate ecclesiastical authority or in any way strive to undermine it; 2) those 
who usurp an ecclesiastical office, benefice, or dignity, who permit themselves 
to be unlawfully placed in or who retain any of the foregoing; 3) those who in 
any way, directly or indirectly, participate in the delicts just mentioned,

* * *

11 Cf. can. 2341. 12 cf. can, j», 3.
18 Cf. can. 2345.

866



PENALTIES FOR INDIVIDUAL CRIMES

10) those who falsify letters or acts of the Holy See or who 
deliberately use such falsified documents;14

11) those who falsely denounce a confessor for the commission 
of the crime of solicitation.18

Simply reserved penalties. There are eleven cases in which the 
penalty of excommunication is simply reserved to the Holy See. 
They are the penalties incurred by:

1) those who traffic in indulgences;18
2) those who join the Masons or other similar societies, i.e., 

those societies which scheme against the Church or legitimate 
civil authority; 17

3) those who, without the requisite faculty, presume to grant 
absolution from an excommunication imposed by anticipatory 
sentence (latae sententiae) and either most specially or also spe
cially reserved to the Holy See; 18

4) those who aid or favor an excommunicated person who must 
be avoided, in reference to the crime for which he was excom
municated, as well as clerics who deliberately and voluntarily 
participate in divine services with him or admit him to the par
ticipation in these services;19

5) those who, without requisite permission, dare to sue in a lay 
court a bishop other than their own ordinary, an abbot nullius, 
a prelate nullius, or a superior general in a religious institute of 
pontifical approval;20

6) those who violate the law of the papal cloister;81
7) those who presume to usurp ecclesiastical property; 28
8) all who fight a duel, who simply challenge to a duel, who 

simply accept the challenge, who render service in arranging a 
duel, who show favor to a duel or who, of set purpose, watch, per
mit, or fail in adequate opposition to a duel; 28

9) clerics in sacred orders and religious in solemn vows who
Ct. can. 2360, § 1.

i»Ct. can. 2363. The same penalty is incurred by clerics who violate can. 142.
**» Ct. can. 2327. 
n» Cf. can. 2338. § 2. 
22 Ct. can. 2346.

17 Ct. can. 2335. 1!*Ct.  can. 2338, § t.
20 Cf. can. 2341. 21 Cf. can. 2342, i°-3°.
23 Cf. can. 2351, § 1.
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presume to attempt marriage, as well as all who presume to at
tempt marriage with them; 24

10) those who are guilty of simony in connection with ec
clesiastical offices, benefices, or dignities;25

11) all who withdraw from the episcopal curia a document 
belonging to it or who destroy, conceal, or alter it. ®2

Penalties reserved to ordinaries. There are nine cases in which 
the penalty of excommunication is reserved to ordinaries. They 
are the penalties incurred by:

1) those who contract a marriage before a non-Catholic minis
ter; 27

2) those who enter marriage with an agreement that their chil
dren shall be reared outside the Catholic Church; 28

3) those who deliberately presume to ask non-Catholic minis
ters to baptize their children;28

I 4) parents or guardians who deliberately submit their chil
dren to education in a non-Catholic sect;30

5) those who manufacture false relics and those who deliber-

«< Cf. can. 2388, § 1. 18 Cf. can. 2392, 1% «• Cf. can. 2405.
a*  Cf. can. 2319, § 1, i°. By a motu proprio issued December 25, 1953. Pius XII 

decreed the suppression of the words contra praescriptum can. 1063, § / (“in vio
lation of can. 1063, § 1”) from canon 2319, § 1, 1*  (AAS, XLVI, 88). Therefore, 
die penalty established by this canon is incurred by any Catholic entering into 
or attempting marriage before a non-Catholic minister, whether the marriage is 
a mixed marriage or one in which both parties are Catholic. Of course, the 
penalty is incurred only by Catholics attempting marriage before a non-Catholic 
minister acting in his capacity as a religious minister. Can. 2319, § 1, 1*  thus 
amended presents the same penal legislation that was enacted by the Ill Plenary 
Council of Baltimore (Acta, no. 127). It seems then that the Baltimore legislation 
has been retired. This conclusion is reached in view of can. 2244, § 2, 3°. Cf. 
J. Schmidt, "Observations on the Motu Proprio Ecclesiae Eonum," The Jurist, 
XIV, 214 f.

At this point, it is relevant to advert also to the excommunication imposed by 
way of anticipatory sentence (latae sententiae) in the legislation of the III Plenary 
Council of Baltimore (Acta, no. 124) on any Catholic who, as the divorced party 
or as the party free of impediment, dares to attempt a marriage after a civil 
divorce in spite of the continuing bond of die previous marriage. Any diminu
tion of imputability seems sufficient to exempt die delinquent from this penally 
in accordance with die provision of can. 2229, § 2.

28 Cf. can. 2319, 2*.  28 Cf. can. 2319, 3*.  20 Cf. can. 2319, 4*.
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ately sell them, distribute them, or exhibit them for the venera
tion of the faithful; 31

6) those who assault a cleric (of rank below that of a bishop) 
or a religious of either sex;32

7) those who effectively procure abortion, inclusive of the 
mother;33

8) apostates from a religious institute (reserved to the religious 
ordinary in the case of an apostate from an exempt clerical insti
tute); 34

9) religious of simple perpetual vows who presume to contract 
marriage and those who presume to contract marriage with 
them.33

Unreserved penalties. There are five cases in which the penalty 
of excommunication is unreserved. They are the penalties in
curred by:

1) authors and publishers who, without the requisite permis
sion, provide for the printing of books of Sacred Scripture or 
annotations or commentaries on them;33

2) those who dare to command or compel the Christian burial 
of infidels, apostates, heretics, schismatics, those who are excom
municated, or those who are under interdict;37

3) those who unlawfully and deliberately alienate ecclesias
tical property without the requisite consent of the Holy See;38

4) those who compel entrance into the clerical or the religious 
state; 30

5) those who deliberately neglect to make, within a month, a 
denunciation of a confessor who solicited them in confession.40

SUSPENSION

The penalty of suspension imposed by the general law as by 
anticipatory sentence, in some cases a censure, in others a vindica-

11 Cf. can. «326.
14 Cf. can. 2385.
•T Cf. can. 2339.
40 Cf. can. 2368, § 2.

88 Cf. can. 2343, § 4.
15 Cf. can. 2388, § 2.
88 Cf. can. 2347, 3*.

88 Cf. can. 2350, § 1.
Cf. can. 2318, § 2. 

iB Cf. can. 2352.
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tive penalty,41 may be classified under four categories: those re
served to the Holy See; that reserved to bishops; that reserved to 
the major superiors of exempt clerical institutes; and those that 
are unreserved.

Penalties reserved to the Holy See. A suspension reserved to the 
Holy See is incurred by:

1) a religious cleric in sacred orders dismissed for crimes not 
entailing a more severe penalty (general suspension); 42

2) those who confer or receive episcopal consecration without 
the requisite Apostolic mandate (general suspension);48

3) clerics who deliberately commit simony in the administra
tion or the reception of the sacraments (general suspension); 44

4) those who presume to receive orders from one who, through 
declaratory or condemnatory sentence, is excommunicated, sus
pended, or interdicted, or from a notorious apostate, heretic, or 
schismatic (suspension a divinis);48

5) [V] those who confer orders without the requisite dimisso- 
rial or testimonial letters (of local ordinaries), without a canonical 
title or, in the case of the ordination of religious, without the per
mission of the ordinary entitled to ordain (the suspension endures 
for a year following the unlawful conferring of the orders and 
prevents, for that period, the lawful conferring of orders);48

6) [V] a religious cleric in sacred orders whose profession has 
been declared invalid because of fraud of which he himself was 
guilty (general suspension);47

7) [V] a chapter or anyone admitting an incumbent to the 
unlawful possession of an ecclesiastical benefice, office, or dignity 
(suspension from the right to elect, name, or present an incum
bent, lasting till the Holy See removes it).48

Penalty reserved to the ordinary. This penalty is suspension 
from office and is incurred by one who dares to sue in a secular

41 Vindicative penalties will be indicated by a capital *‘V” placed in brackets: 
(V]. 42 Cf. can. 671, >•. 48 Cf. can. 8370.

44 Cf. can. 2371. 48 Cf. can. 2372. 48 Cf. can. 2373,
*1 Cf. can. 2387. 48 Cf. can. 2394, 3*.
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court, without the permission of the local ordinary, any eccle
siastical person 49 of rank below that of a bishop or of a superior 
general in an institute of pontifical approval.50

Penalty reserved to major superior. This penalty is incurred 
by a religious fugitive in sacred orders (general suspension).51

Unreserved penalty. This penalty is incurred by
1) a priest who, lacking the requisite jurisdiction, presumes to 

hear confessions (suspension a divinis) or to absolve from reserved 
sins (suspension from hearing confessions);52

2) those who maliciously receive orders without dimissorial 
letters or with fraudulent dimissorial letters or lacking the requi
site age or without the observance of the requisite intervals (sus
pension from the order thus received);52

3) a cleric who presumes to resign into the hands of a lay per
son an ecclesiastical office, benefice, or dignity (suspension a di
vinis); 54

4) an abbot nullius or a prelate nullius who in the absence of 
a legitimate impediment fails to receive the requisite blessing 
within three months of the receipt of the Apostolic letters (sus
pension from jurisdiction);55

5) a vicar capitular (administrator) who unlawfully grants 
dimissorial letters for ordination (suspension a divinis);50

6) [A7] religious superiors who unlawfully presume to send 
their subjects to a bishop of another diocese for ordination (sus
pension from the celebration of Mass for a month).87

INTERDICT

The penally of interdict imposed by the general law as by antic
ipatory sentence (latae sententiae) occurs in only four cases, in one 
of which it is specially reserved to the Holy See; in another, to the 
ordinary; in the remaining two cases it is unreserved.

4»‘«Persona privilegio fori fniens.” Cf. our commentary on can. 120.
88 Cf. can. »341. 81 Cf. can. 2386. 8-Cf. can. 2366.

Cf. can. 2374. 84 Cf. can. 2400. 88 Cf. can. 2402.
Cf. can. 2409. 87 Cf. can. 2410.
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Penalty specially reserved to the Holy See. This penalty is in< 
curred by moral persons which appeal to an ecumenical council 
against the decrees of the Holy See.®8

Penalty reserved to the ordinary. This penalty is interdicted 
entrance into a church and is incurred by those who voluntarily 
give Christian burial to infidels, apostates, heretics, schismatics, 
and others who are excommunicated or interdicted.80

Unreserved penalties, i. The penalty of interdicted entrance 
into a church, binding until satisfaction is given according to the 
demands of the superior whose sentence was ignored, is imposed 
on those who deliberately perform divine functions, or arrange 
for the celebration of them, in an interdicted place, as well as on 
those who deliberately admit to the celebration of these func
tions persons on whom there has been pronounced a declaratory 
or condemnatory sentence of excommunication, suspension, or 
interdicted entrance into a church.80

2. A personal interdict is imposed on those who have given 
cause for the inflicting of a local interdict or of an interdict in
curred by a community or a collegiate body.81

•• Cf. can. 2332. •• Cf. can. 2339. M Cf. can. 2338, § 3.
Cf. can. 2338, § 4.
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novitiate related to, I, 558

Apostate, children of, I, 141
Apostate from religion, I, 662 ff. 
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Apostohc Chamber, competence of the, I,

Apostolic Chancery, competence of the, 1, 
3«7

Apostolic Datary, competence of the, I, 
3»7

Apostolic Nuncio, competence of the, I, 321 
Apostolic See, the: juridical meaning of, 1, 

12; juridical personality of, I, 145; 
prescription affecting, II, 718; property 
rights of. II, 718

Appeal: censures affected by, II, 82a; met
ropolitan's court of, I, 326; penalties 
affected by, II, 80a; procedure of, 11, 
769. 771

Appointment to office: see also Election;
Patronage, right of 

authority competent for, I, an 
bishop's, I, 356-60 
care of souls affecting, I, a 18 
chancellor's, I, 390 
conditions for valid, I, aio
devolution of, I, 218, 221, 240 
diocesan administrator's, I, 429. 432-35 
diocesan consultors', I, 421 
form for making, 1. 221 
foundations affecting. 1. 217 
incompatible offices involved in, I, 219 
kinds of, I, 211 
local ordinary's right of, I, 216 
necessity of, 1, 210 
nomination as means of, I, 212 
parish priest consultors', 1, 397 
pastor's, 1, 450-55 
patron's pan in, I, 211 
Pope's right of, I, 216, 219 
postulation as means of, 1, 212 
priesthood as requisite for, 1, 218 
qualifications for, I, 212, 216 ff. 
quasi-pastor's, 1, 452 
relatives involved in, 1. 220 
restrictions affecting authority for, I, 220 
lime limit for, I, 218 
vacancy as prerequisite, I, 213 S. 
vicar general's, 1, 385 
vicars', 1, 447, 452, 468-73 
writing as requisite for, I, 221

Architectural requisites in churches, II, 437 
Archives: episcopal, 1. 392-96,435: of moral 

persons, 1, 395; of parishes, I, 466 
Armenian rite, 1, 4 
Arms, clergy forbidden to carry, I, 197 
Art related to sacred furnishings, II, 549

Assistants of pastor. I, 473.76 
Associations of the laity 

accounting required of, I, 696 
Catholic Action related to, 1, 717 ff 
chaplain of. 1. 700 * '
classification of, I, 69s, 703 
confraternities as, I, 708-14 
diocesan administrator related to, I, 604 
dismissal from, I, 699 
elections in, I, 700 
enrollment fee in, 1, 699 
establishment of, I, 693 If. 
government of, 1, 700 
localordinary related to, 1,695 ff„ 699 If., 

members of, 1, 697-700 
moderator of, I, 700 
name of, 1,695 
pious unions as, I, 708-14 
precedence affecting, 1, 703 
property of, I, 696 
purpose of, 1, 692
recognition generally accorded, I, 690 
statutes of, I, 695 
suppression of, 1, 701 
Third Orders as, I, 704-8 
vicar general related to, I, 694 

Athletics in seminary, 11, 602 
Authoritv, conspiracy against ecclesiastical,

II, 866

Banners permitted in church, II, 450 
Banns, matrimonial, II, 198-205 
Baptism

bishop's right regarding adult, I, 750 
canon law dependent on, 1, 24 
censure related to, 11, 821 
ceremonies of solemn adult, I, 757 
certificate of, I, 775 
Christian burial related to, II, 493 
extraordinary minister of solemn, 1, 748 
fast preceding adult, 1, 755 
fetus related to, 1,752 
form of, 1, 746
Holy Communion following adult, I, 755 
immersion related to, I, 760 
indelible character imprinted by, I, 745 
indulgences affected by, II, 51 
infant, I, 752, 769
juridic personality dependent on, I, 

124 it. 745
marriage related to, II, 197, 263-68, 355 
matter for, I, 746, 759 ff.
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Baptism (continued) 
monster related to, I, 753 
nature of, I, 744 
necessity of, 1,747 
non-Catholic minister affecting Catholic, 

II, 51a
novice's proof of, I, 563 
ordinary minister of solemn, I, 747 
parents’ rights related to, I, 753 
parochial right of, I, 456, 458, 747 
participation in non-Catholic, II, 51s 
penalties related to, II, 809 
place for, I, 770 ff.
place of origin affected by, I, 130 ff.
pouring requisite in conferring, I, 760 
promptness requisite in conferring, I, 

7C9
proof of, I, 774 
proxy at, I, 765, 768 
qualifications requisite for, I, 745, 754 ff. 
recording of, I, 773 
rite related to, I, 140, 758 
spiritual relationship resulting from, I, 

768; II, 293-96
sponsors at, I, 763-68; II, 514 
sponsors at non-Catholic, II, 512 
time for, I, 769
water: applied in, I, 760; blessed for, I, 

759- 77»
Baptismal font, pastor's right to bless, I, 

456< 459
Basilica, minor, II, 435, 450 
Beard, cleric's wearing of, I, 195 
Beatification: causes in process, II, 773;

censorship related to, 11, 620; reserved 
to the Holy See, II, 530

Beatified person, altar title related to, II, 
468

Benedictine Declaration, II, 335 
Benediction of the Blessed Sacrament, II, 

525 ff.
Benefices

acceptance of, II, 668 
administration of, II, 688 
appointment to, II, 664-67 
authority establishing, II, 647, 650 
cardinal’s establishment of, II, 651 
cardinal’s income from, II, 687 
classification of, II, 649 
clerical state related to, I, 174 
consistorial, II, 650 
conversion of, II, 663 
decree establishing, II, 648, 653
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Benefices (continued) 
definition of, II, 647 
deprivation of, II, 856 
Divine Office related to, II, 687 
division of, II, 659 ff. 
document establshing, II, 653 
endowment of, II, 648 f., 651 
episcopal, II, 690, 725 
exchange related to, II, 696 ff. 
excommunication affecting, II, 840 
founder’s conditions affecting, 11, 651 
incardination related to, I, 167 
income of, II, 648, 685 ff., 745 
incompatibility related to, 11, 669 
incumbency term related to, II, 668 
incumbent's right to entire, II, 669 
installation in, II, 670 
interested parties heard regarding, II, 

652
investment related to, II, 651 
local ordinary’s supervision of, II, 689 
mediate annate collected from, II, 690 
modification of, II, 655 
obligations as endowment of, II, 648 
obligations attached to, II, 685-89 
office requisite to, II, 648 
ordination requisite to, II, 687 
patrimonial income related to, II, 686 
patron’s right concerning; see Patronage 
pensions imposed on, II, 650, 662, 696 
people's voice concerning, II, 676 
perpetuity requisite in, II, 647 
Pope's appointments to, II, 664-68 
prescription related to, II, 672, 685, 718 
proxy accepting possession of, II, 672 
qualifications needed to hold, II, 670 
quasi-patrimonial income related to, II, 

686
rent owing to, II, 689, 745 
reservation of, II, 666 
resignation of, II, 695 
rights incident to, II, 648, 685 ff. 
self-conferment of, II, 668 
simoniacal conferment of, II, 670, 698 
suit for, II, 672 
suspension from, II, 847 
title related to, II, 696 
transfer of, II, 658 
union of, II, 655 ff.
usurpation of, II, 866 
vacancy automatically created in, II, 669, 

671
vicar general related to, II, 651
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Benefidary of rescripts, 1,71,78 
Betrothal, II, 172-75 
Bination, I, 79g, 824 
Bishops, see also Ordinary, local 

absence of, I, 364 
age requisite, I, 358 
appointment of, I, 356*60  
archives of, I, 392*95  
auxiliary. I. 374.77 
benefice of, II, 690, 725 
canonical possession, I, 359, 376 
cathedral chapter's relations with, I, 403, 

405, 407, 410
censorship of books, II, 618 if., 622 ff., 

624
coadjutor, I, 374*77  
coercive power of, I, 362 
conciliar decrees relaxed by, I, 552,

conferences attended by, I, 333 
confessional jurisdiction of, I, 361, 372;

II, 602
con ft 1 ination, I, 778, 782 ff.
consecration of. I, 359: II, 78 
consecrations by, II, 428 ff. 
councils attended by. I, 289. 328 ff. 
curia related to. I. 383 
definition of, 1, 354 
diocesan consulton' relations with, I,

420*27
diocesan laws relaxed by, I, 361 
election of, I, 357 
funeral of, 11, 480, 487 
incapacitation of, I. 429 
income of, I, 373 
indulgences published by, 11, 45 
insignia of. I, 372 If.
judicial authority of. I, 361 
kinds of. 1. 356
laws promulgates! by, I, 361 
legislative authority of, I, 360 
legitimate hiith requisite in, 1, 357 
loss of oilicc by, 1, 374. 377 
Mass for the people incumbent on, 1,365,

37»
metropolitan related to, 1, 324*27  
nomination of, 1. 357 
noviceship forbidden, 1, 560 
oaths taken by, 1, 359 
oils blessed by, 1, 741; II, 66 
oratory of, 11, 457 
paiochial appointments by, I, 450-55 
preaching related to, 1, 372; 11, 565, 578 

Bishops (continued) 
precedence related to, I, 371 
preconization of, I, 357 
presentation of, I, 357 
privileges of, 1. 372 If. 
profession of faith made by, I, 359 
qualifications of, I, 357 
quinquennial report of. I, 367 
religious created, I, 646 ff. 
religious enlisted for sacred ministry by, 

1.1>3°« 633
religious pastors subject to, I. 649 
residence obligatory on, I, 363 ff.,*  376 
resignation of, 1. 430 ff.
sacred furnishings related to. II. 544 ff. 
seminary related to. II. 587*92  
as successors of the apostles, I. 354 
synod subject to. I, 378*82  
titular. I. 371 
transfer of, I, 430 ff.
trials affecting, I, 326 
visit ad limina, 1, 368 
visitations made by, I, 368*71,  467, 522 

Blessed Sacrament, the
altar related to, 11, 521 
Benediction of, II. 526 
carrying of, 11, 520, 525 
church related to, 11, 518 ff. 
cloister related to, II, 520 
devotion connected with, 11, 525 
Exposition of. II, 525 If.
Forty Hours*  Devotion, II, 521. 527 
lamp related to, II, 524 
Mass related to, II, 519 
oratory related to, II, 518*21  
profanation of, 11, 523 
pyx, II. 524 
rector, I, 477 
sacred hosts renewed (or, 11, 524 
tabernacle for, II, 522

Blessing 
bells as the object of, II, 442 
cemetery as the object of, II, 473 
churches receiving, II, 439 
desecration causing loss of, II, 444 
effect of, II, 414. 428 
images as object of, II, 531 
immunity resulting from, II, 432 
liturgical consequences of, II, 444 
loss of, II, 444, 546 
minister of, II, 416*19  
proof of, 11, 431 
record of, II, 431
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Blessing (continued) 

repetition of, II, 432 
reserved, II, 41619 
sacred furnishings receiving, II, 545 ff. 
sacred place receiving, II, 428 if. 
tabernacle receiving, II, 522 
violation suspensing effects of, II, 444« 

48
Bloodshed violating church, II, 446 
Books: liturgical, I, 6; prohibited (see Pro

hibition of books)
Bull, manner of issuing papal, I, 317 
Burial: altar affected by, II, 468; church 

affected by, II, 447 ff., 473
Burial, Christian

anniversary Mass, II, 496 
apostasy, II, 495 
banners accompanying, II, 490 
baptism as prerequisite for, II, 493 
bishop's funeral, II, 480, 487 
cardinal's funeral, II, 480, 487 
catechumens entitled to, II, 493 
cathedral chapter’s relation to, II, 487 
cathedral church related to, II, 487 
cemetery, II, 482*85,  493 
child determining church of, II, 483 
choice determining church of, II, 480«

85
church entitled to services of, II, 478-85 
clerics as pallbearers at, II, 490 
concubinage affecting, II, 496 
consent affecting cemetery chosen for,

II» 484
constituent elements of, II, 47a 
cremation, II, 471, 496 
delegated choice, II, 484 
deprivation of, II, 495 ff., 853 
dueling, II, 496 
enforced choice affecting church of, II, 

484
excommunication affecting right to, II, 

495» 497» 838
exhumation of excommunicate receives, 

H» 497
family tomb, II, 485
heresy excluding, II, 495
interdict affecting right to, II, 495, 842, 

845
interment, II, 488 
interval between death and, II, 476 
novice's funeral, II, 481, 487 
nuns’ church, II, 483 
obligation requiring, II, 470 ff., 478

Burial, Christian (continued) 
parish church entitled to services of, II, 

478 ff.
parochial portion, II, 491; contrary cus*  

tom in U.S.A., II, 492
pastor's rights, II, 485*92  
postulant's funeral, II, 481 
prelate's funeral, II, 480 
registration of, II, 492 
religious*  funeral, II, 481, 487 
scandal accompanying, II, 496 
schism affecting, II, 495 
sectarian membership affecting, II, 495 
seminary's chapel, II, 482 
societies participating in, II, 490 
stipends permitted for, II, 490 ff. 
suicide excluding, II, 495 
wife determining church of, II, 483

Canon law 
baptism affecting, I, 24 
cessation of, 1, 43-47 
disqualifying effects of, I, 21 ff. 
domicile related to, I, 26 ff. 
doubt affecting, I, 28 
error related to, I, 29 ff. 
extent of, I, 25 
ignorance of, I, 29 ff. 
interpretation of, I, 31-43 
invalidating effects of, I, 21 ff. 
knowledge of, I, 16, 29 ff. 
meaning of, I, 13-19 
object of, I, 14 
penal effect of, I, 22, 39 
personal obligation resulting from, I, 18 
promulgation of, I, 15,19 
purpose of, I, 37 
retroactivity of, I, 20 
revocation of, I, 45 ff. 
territoriality of, I, 17 
traveler's obligation under, I, 26 
wanderer's obligation under, I, 27

Canonical mission, jurisdiction acquired 
through, I, 160 ff., 173

Canonization: causes in process, II, 773: 
censorship related to, II, 620; reserved 
to the Holy See, II, 530 

Cardinals
benefices related to, II, 651, 664 
biretta carried to, I, 295, 299 
ceremonies attending creation of, I, 294 
chamberlain among the, 1, 297 
chancellor among the, I, 317 
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Cardinals (continued) 
confession made to, n, 5 
consecrations permitted, II, 417,429 
consistory of, I, 294, 298, 300 
creation of, I, 294 
curial posts of, I, 293, 295 
datary among the, I, 318 
dean among the, I, 296 ff. 
deposition of, I, 299 
disqualifications affecting, I, 294 
funeral of, II, 480, 487 
garb of, I, 296 
historical explanation touching, I, 292 
income of, II, 687 
indulgences granted by, II, 37 
loss of dignity affecting, I, 299 
option available to, I, 296 
orator)*  of, II, 457 
orders of, I, 292 
penalties related to, II, 8to 
place for Mass affecting, I, 819 
poenitentiariiu major among the, I, 313 
pontifical functions allowed to, I, 298 
Pope elected by, I, 298 
privileges of, I, 298 
as protectors of religious, I, 302, 508 
qualifications of, 1. 294 
rank of, I, 295 
relics authenticated by, II, 532 
residence obligatory on, I, 297 
rights of. I, 298 
sacred furnishings blessed by, II. 545 
scapular privilege of, I, 699 
Secretary of State among the. I, 310, 319 
secretary for the, I, 297 
senior deacon among the, I, 297 
senior priest among the, I, 298 
seniority of, I, 295 
Signatura's prefect among, I» 316 
titles of, 1, 292, 295 
vestments blessed by, I, 806 

Catechetical instruction 
adults related to, 11, 568 
children related to, II, 568 
clerics related to. 11. 569 
Confraternity of Christian Doctrine re

lated to. 1. 710; 11, 569 
definition of, II, 567 
laity giving, 11, 569 
local ordinary's supervision of. II, 571 
parents*  obligation to give, II, 570 
pastor’s obligation to give, II, 567-72 
promotion of. Il, 571

Catechetical instruction (continued) 
report to Rome concerning, U, 572 
religious related to, 11, 570 
sacraments related to, II, 568 
schools related to, II, 568 
seminaries related to, II, 569, 598, 603 
Sunday related to, 11,569 
time for, II, 569

Catechumen’s burial in church, II, 447 
Cathedral, parish united with, II, 656 
Cathedrarie tax, 11, 713, 719 
Celibacy, clerical, I, 186 ff.
Cemeteries

blessing of, II. 473 
choice determining, II, 482-85 
Church’s right to own, 11, 474 
clerics*  burial place in, 11, 476 
consecration of, II, 473 
exhumation affecting. 11, 477, 497 
family tomb in, II, 485 
infants*  burial place in, II, 476 
interdict affecting, 11, 475, 843 
interment related to, II, 488 
monuments in, 11, 476 
oratory in, II, 457 
parents' choice related to, II, 483 
parochial, 11, 475 
priests*  burial place in, II, 476 
private plots in, II, 475 
protection of, II, 476 
reconciliation of, II, 475 
religious institute's, II. 475, 484 
state's relation to ecclesiastical, II, 474 

( unblessed section of, 11, 476
upkeep of, 11, 476 
violation of, II, 475 
wife's choice determining, II, 483 

Censorship of books
aspirations related to, II, 621 
beatification matters subject to, II, 620 
biography subject to, II, 617 
"book” defined for the, II, 615 
books classified as requiring, II, 616-20 
canonization matters subject to, II, 620 
censor's office related to, 11, 626

- Church's right to impose, II. 614 
cleric’s permission related to, II, 619 
collected Roman decrees subject to, II, 

622
excerpts subject to, II, 626
Gregorian chant books subject to, II, 624 
images subject to, II, 618 
imprimatur related to, II, 627 
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Censorship of books (continued) 
indulgences subject to, II, 620 ff. 
litanies subject to, II, 622 
liturgical works subject to, II, 622 
local ordinary's competence in the, II, 

618 if., 622 
new editions subject to, II, 625 
prayer books subject to, II, 617 
profane subjects dependent on, II, 619 
publications related to, II, 615 
religious affected by, II, 618 If. 
reprints subject to, II, 626 
Scriptural topics subject to, II, 616, 624 
translations subject to, II, 625 
writings subject to, II, 615 

Censures
absolution from, II, 826*94  
appeal affecting, II, 822 
baptism related to, II, 821 
classification of, II, 835 
contumacy related to, II, 821 
death related to, II, 829 
definition of, II, 820 
delict as measure of, II, 82! 
divine offices related to, II, 835 
duress affecting, II, 822 
effects of, II, 821 
excommunication; see Excommunication 
external forum related to, II, 829 
judicial competence related to, II, 824 
juridic personality and, I, 127 
legitimate acts related to, II, 835 
marriage affected by, II, 251 ff., 341 ff. 
multiplication of, II, 823 
precepts reserving, II, 824 
recourse affecting, II, 822 
reservation of, II, 824*34  
sins reserved through, II, 828 
urgent cases related to, II, 832 ff.

Cessation of 
dispensations, 1,119 
law, I, 48-47 
oath, II, 555 
patronage right, II, 683 
privileges, I, 102 ff. 
rescripts, I, 89 ff. 
vows, II, 552 ff.

Chalice as object of consecration, II, 545 ff. 
Chamberlains, privileges of papal, I, 352 
Chancellor (diocesan): history regarding, 

I. 390; office of, I, 390
Chancery, competence of the Apostolic, I, 

3*7

Chaplaincies, II, 650, 652
Chaplains: of associations, I, 700; of lay 

religious, I, 540, 543; privileges of 
papal, I, 352; religious military, I, 
650

Chapters of canons, cathedral 
benefices in, I, 402 
bishop's appointment received by, 1,359, 

87<5> 427
bishop's burial related to, II, 487 
choir attendance, exceptions affecting, I, 

415
consent required from, 1,424 
conventual Mass obligatory on, I, 41a, 

414
council's relation to, I, 330 
counsel required from, I, 424 
definition of, I, 401 
dignitaries in, I, 402, 405 
distributions in, I, 403 
Divine Office obligatory on, 1,412,415 
economc's election by, I, 432 
emeriti canons belonging to, I, 417 
establishment of, I, 402 
extreme unction reserved to, I, 406; II, 

60
fines imposed in, I, 404 
hebdomadarius in, 1,413 
history of, I, 400 
honorary canons in, I, 409 
insignia pertaining to, I, 409 
installation related to, 1,408 
kinds of, 1,402 
oath related to, 1,408 
ordinations related to, II, 157 
optioning forbidden to, I, 405 
pastor's rights related to, 1,412 
poenitentiarius in, I, 406 
pontifical functions shared by, I, 411 
precedence belonging to, I, 409 
privileges of, I, 409 
profession of faith obligatory on, I, 408 
qualifications for, I, 408 
residence pertaining to, I, 414 
rights pertaining to, I, 405, 408 
statutes of, I, 410 
synod's relation to, I, 379 
tellers in, 1, 404 
theologian in, I, 406 
vacancy of see affecting, I, 429-39 
vicar of, 1, 407 
vicar capitular elected by, I, 423, 429, 

43»-35. 437
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Church, the Catholic crime punishable by, 

7851 judicial competence of, II, 755; 
juridical personality of, I, 145; II, 704; 
penalties established by, II, 797; prop*  
erty rights of, II, 704, 710 

Church committee, II, 453, 726*29  
Churches

admission to, II, 450
annual commemoration observing con*  

sccration of, II, 441
architectural requisites affecting, II, 437, 

439
banners permitted in. II, 450 
basement of, II, 438 
basilica's rank among, II, 435. 450 
bells attached to, II, 442 
Blessed Sacrament reserved in, II, 

518 If.
bloodshed causing violation of, II, 446 
burial causing violation of, II, 447 IL 
burial in, II, 473 
catechumens*  burial in, II, 447 
chapteis*  administration of, II, 451 
cleanliness requisite in. II. 449 
collections for. II. 451 
committee administering. II. 452 
consecrated altar related to. II. 439 
consecration of, II, 438*42:  fast preced

ing. II. 440
cornerstone of, II. 437 
definition of. II. 434 
desecration of, 11. 444 
employees caring for, II. 454 
Moly Sec's permission for. 11. 436 
homicide causing violation of. II, 446 
immunity of. 11. 449 
indulgence accompanying consecration 

of, 11, 441
inteidict aliening, 11, 844
kinds of. Il, 435
laity's conduct in, 11. 516
lituigical ellects following dedication oL 

11.441
local oidinaiy's consent affecting build*  

ing of. 11. 436. 439
materials requisite in, II, 439 
minister reconciling. 11, 449 
obligation to tepair, 11, 454 
oratory related to, 11, 435 
paintings |>euiiitted in, 11, 450 
pat 1 on's privileges, II, 677 
pew rental, 11, 451 
picservation of, 11, 449, 45**55

Churches (continued) 
property administration affecting, II, 

45**55
reconciliation of violated. II. 448 
relics, 11,531 
repairs to, II, 454 
requisite dedication of, II, 438 ff. 
Roman Pontilf's burial in, U, 474 
sanctuary right of. II. 450 
secular use of building dedicated as, II,

438, 449
secularization of, II, 455 
sexton of, II, 454 
social use of, II, 450 
time affecting consecration of. II. 440 
title of, 11, 442, 444 
violation of, 11, 444-48
water requisite in reconciling. II, 449 

Citation: of parties. 11, 763; of witnesses.
11, 766

Claim asserted in court, II, 763
Clerical state: definition of the, I. 159; 

requisite for benefice, 1, 174; requisite 
for pension, 1, 174

Clerics
absence permitted, I, 206
amusements forbidden, I, 200
arms forbidden, I, 197 
beard related to, 1, 195 
bene lices as reserved to, I, 174 
burial place of, II, 476 
catechetical instruction related to, II, 569 
celibacy incumbent on, I, 186 If.; II, 776 
chastity related to, I, 186 If.
commerce forbidden, I, 203 If. 
common life recommended to, I, 192 
dances favored by, I, 201 
degradation affecting, II, 859 
deposition affecting, II, 858 
Divine Office obligatory on, I, 192 
examinations following ordination of, I,

183 If., 607
excaidilution of, I, 164 ff.
exempted from secular tribunals, I, 

*75 «•
fear affecting ordination of, I, 151, 186, 

192, 269, 271
financial responsibilities forbidden, I, 

>77. *98
gaming by, I, 197 
garb: obligation affecting, I, 194 ff-;

privation affecting, II, 857 
hair style pertaining to, I, 194 
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Clerics (continued)

holy orders refused to, II, 805 
hunting forbidden, I, 197 
incardination of, I, 164 ff. 
injury to, I, 175 
insolvency of, I, 178 
inviolability of, I, 175 
jurisdiction belonging to, I, 118 
laity distinguished from, 1, 157 If. 
linens washed by, II, 547 
loans forbidden, II, 739 
merchandising forbidden, I, 203 ff. 
military service, I, 177, 202; II, 126, 137 
non-Catholic services, II, 513 
obedience, I, 181 If.
occupations forbidden, I, 196, 198; II, 

132, 136
patrimonial income of, II, 686 
pensions reserved to, I, 174 
piety, I, 180 
political activity, I, 202 
postgraduate studies of, II, 610 
practice of medicine, I, 198; II, 132 
practice of surgery, I, 198; II, 132 
privation of privileges, I, 178; II, 857 ff. 
privileges specified as belonging to, I, 

175. »77
public office held by, I, 177, 198 ff.
races forbidden, I, 201 
readmission of, I, 270 
reduced to the lay state, I, 268*71;  II, 859 
religious institute admitting, I, 560 
renouncing privileges, I, 178 
retreats obligatory on, I, 181 
reverence duc, 1,174
reverence paid authority by, I, 181 
ring forbidden, I, 196 
salary of, II, 690-94
spectacles forbidden, I, 200 
stole fees of, II, 686, 693 
study obligatory on, I, 183 If. 
supported when incapacitated, II, 693 
suretyship forbidden, I, 196 
suspension affecting. II, 845-49 
suspension ex informata affecting, II, 777 
taverns forbidden, 1,198 '
theological conferences, I, 185 
tonsure worn by, 1, 194 
trustees of charitable gifts among. II, 
trusteeship forbidden. 1. 196, lq8. n’ ' 
vindicative penalties affecting,*11,  gA 3 
wig worn by, I, 196. 806 ’ ’
women's relations with, I, 186 ff

900

Coadjutor’s post distinguished from ben 
fice, II, 650

Code Commissions’s competence, I, 3ao 
Cohabitation required of spouses, II, 39a 
Collections: for church building, II, 45*1  

genera], I, 641-45; II. 7ia
Colleges granting testimonial letters, I, 

563«-
Collegiate chapters, 1,412
Commenda distinguished from benefice, 

II, 650
Commerce forbidden the clergy, I, 203 ff.
Common error: confessor affected by, 1,542; 

jurisdiction supplied because of, I, 
264 ff.; privileges saved by, I, 107

Common life recommended to the clergy,
I, 192

Communication with non-Catholics, II, 
512 ff*

Communistic education, II, 606
Commutation: of oaths, II, 556; of vows,

II. 554
Compensation for crime, II, 793
Competence of ecclesiastical courts, II, 756, 

758. 770
Complicity in crime, II, 792, 812
Compromise as means of election, I, 233
Concordats: Code’s relation to, I, 6; con

cept of, I, 6; related to the Roman 
Curia, I, 310, 319

Concurrence in crime, II, 792, 812
Concursus: parish incumbent appointed 

through, I, 453; patronage right re
lated to, II, 680

Condemned societies, I, 692, 697; II, 250
Conditions: benefice resignation affected 

by, II, 696; marriage affected by, II, 
325-32; penalty remission affected by, 
II, 818; rescripts affected by, 1, 72 ff., 
86; vote affected by, 1, 230

Condonation of oath, II, 556
Conduct of the laity attending divine serv

ices, II, 516
Conferences: clerical, I, 185,443; episcopal, 

I. 333: interfaith, II, 5G3
Confession: to novice master, II, 19! lo 

seminary rector, 11, 19; to superiors, 1, 
529; 11, 613

Confessors
censures related to, II. 826-34 
for clerical institutes, I. 528-32; 11. o°a 
for lay institutes of men. 1. 5-1a 
for lay institutes of women, 1, 53a’35
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Confessors (continued) 
office terminated for, I, 541 
qualifications of, I, 539 ff. 
removal of, I, 541 
vindicative penalties related to, II, 851 

Confirmation (sacrament) 
by abbot nullius, I, 347, 779 
age for, I, 786 
bishop as minister of, 1,362,778,782 ff. 
catechetical instruction, II, 568 
chrism as matter for, I, 776 
exempt churches, I, 788 
form of, I, 776 
jurisdiction, I, 782 
marriage, II, 198 
novice's proof of, I, 563. 784 
obligation of administering, I, 783 
obligation of receiving, I, 785 
ordination, II, 105 
pastor and vicar cconome, I, 779 
place for conferring. I. 787 
prefect apostolic, 1, 335. 779 
proof of, 1, 791 
proxy at. I. 789 
qualifications of recipient of, I. 785 
recording of, I, 791 
rite of, I, 787 
spiritual relationship. I. 790 
sponsors at, 1, 788 If.; 11. 512. 514 
territorial limitations. 1. 782 
time for conferring. 1. 787 
vicar apostolic related to, 1. 335. 779 
visitation accompanied by, I. 783

Confirmation of election. I, 212, 236 fl. 
Conflict in rescripts, 1. 79 If. 
Confraternity 

archionfraternity as, I. 715 
aggregation of, 1, 715 
of the Blessed Sacrament, 1, 704,710 
of Christian Doctrine, 1, 710 
establishment of, I, 709 
garb of, 1, 712 
indulgences of, 1, 715 
local oidinary's relation to, I, 712 
members of, 1, 709 
pastor's relation to, I, 712 S. 
place related to, I, 710 
property of, I, 713 
restrictions affecting, I, 710 
title of, 1, 710

Congresses on religious life, I, 608 
Conjugicide aliening marriage, II, 

8t

Consanguinity: defined, I. 138; marriage 
affected by, II, 281-86

Conscience, freedom of, II, 585 
Conscience, manifestation of, I, 544 
Consecration

abbot nullius related to, I, 347 
altar dedicated by, II, 439 f., 465 
annual observance of, 11, 441 
of bells, 11, 442 
of cemetery, II. 473 
of chalice, 11, 545 If. 
church dedicated by. 11, 438-42 
desecration causing loss of, II, 444 
effect of, II, 414. 428 
fast preceding. 11, 440 
immunity resulting from, II. 432 
indulgence related to. 11, 441 
liturgical consequences of, II, 444 
local ordinary's relation to, II. 428-31 
loss of, II. 444, 546 
minister of. 11. 415-19, 428 If.. 545 ff. 
prefect apostolic related to, I, 335 
proof of. 11, 431 
record of. Il, 431 
repetition of, 11. 432 
sacred place dedicated by, II, 428 ff. 
time related to. 11. 440 
vicar apostolic related to. I. 335 
violation suspending effects of, II, 444-48 

Consecration of bishop, 1, 359 
Consecration of the Mass, 1, 809 ff. 
Consent, matrimonial

conditions affecting, 11, 325-32 
deliberation needed for, 11, 302 If., 307 
drunkenness, II, 304 
duration of, 11, 332 
duress. II. 313-19 
factual enor, II. 304, 307 ff.
ignorance, II, 302 
insanity, II, 303, 307 
interpreter expressing, II, 323 ff. 
knowledge of invalidity, 11, 306 
necessity of, II, 301 
personal expression of, II, 319 
proxy expressing, II, 320-25 
renewal of, II, 400-405 
simple error of law, II, 305 
simulation of, II, 309*13  
vow of chastity, II, 238-42, 272, 331 

Consent: of counselors, I, 152 If.: of pastor, 
I, 15« ff*

278- Consistorial Congregation, competence of 
the Sacred, I, 305
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Consistory, I, 294, 298, 305 
Conspiracy in crime, II, 791 ff., 812 
Constitutions of religious institutes, I, 

492
Consultors, diocesan 

accounting required of, I, 439 
administrator elected by, I, 423, 429, 

432-35. 437
bishop's appointment received by, I, 359, 

3/6, 427
clergy's salary related to, II, 692 
concept of, I, 419 
collegiate action required of, I, 423 
consent of, I, 425 ff., 448; II, 714, 738 
councils related to, I, 330, 426 
counsel of, I, 424; II, 661, 668, 725, 

853
duties of, 1,423 
econome's election by, I, 432 
established board of, I, 420 
form of appointment affecting, I, 420 
history of, I, 418 
number of, I, 421 
oaths taken by, 1,421 
profession of faith made by, I, 421 
provincial council related to, I, 330 
qualifications of, I, 419 
recourse by, I, 427 
religious as, I, 420, 647 
removal of, I, 427 
residence of, I, 421 
secret balloting of, I, 423 
synod related to, I, 379, 427 
terminated office of, I, 422 
vacancy among, 1,420,422,438 
vacancy of sec related to, I, 422, 429*39  
vicar general among, I, 420

Consultors, parish priest 
advice required from, I, 426 
appointment of, I, 397 
concept of, I, 397 
number of, I, 397 
pastor's removal related to, II, 774 
removal of, I, 398 
terminated office of, I, 398 

Contracts
adopted secular law of, II, 732*35  
alienating church properly, II, 735-40 
of religious, I, 552 

Convalidation of marriage, II, 400-405 
Conversion of benefice, 11, 663 
Cooperation in crime, II, 791 If., 812 
Cornerstone laying, II, 437

Corporate bodies 
action by, I, 147 ff. 
charter of non-collegiate, II, 701 
Church among, I, 145 (I. 
constitution of, I, 146 
contractual responsibility of, I, 552 
court action by, II, 761 
establishment of non-collegiate, II, 699 ff. 
extinction of, I. 149 
foundations given to, II, 747*52  
interdict affecting, II. 835. 844 
local ordinary's supervision of non- 

collegiate, II, 701 ff.
nature of. I. 143 If. 
non-collegiate, II, 699*703  
ownership rights of, I. 545; II, 705 ff., 710 
parish united with, I, 447, 449, 452, 468;

II. 655 If.
patronage right of, II, 678 
precedence of, I, 156 
prescription affecting, II, 719 
property right related to, II, 705 If., 710 
suppression of non-collegiate, II, 703 
suspension affecting, II, 848

Corpus Christi, the feast of: Exposition of 
the Blessed Sacrament on, 11,526; pro
cession on, 11, 525, 536 

Correction, canonical. II, 861 
Councils: ecumenical (see Ecumenical);

plenary, I, 328-82; provincial, I, 329*32  
Counselors: advice of, I, 152 ff.; consent of,

I, 152 ff.; of religious superiors, 1, 526 
Courts, ecclesiastical

advocates in, II, 762
Apostolic Signatura related to, II, 758 
appeals in, 11, 769, 771 
bond defended in, II, 760, 770 
canonization causes in, II, 773 
capacity to sue in, II, 761, 770 
citation related to, 11, 763 
claim entered in, II, 763 
competence of, II, 756, 758, 770 
documents accepted by, II, 768 
duties of, II, 760 
evidence allowed in, II, 765-68 
examinations related to, 11, 772 
excommunicate: as judge in, 11, 839; as 

party in, II, 762, 839
experts testifying in, II, 767, 772 
history of, II, 755
Holy See's relation to, II, 757 
inspections allowed, 11, 767 
joinder of issue in, 11, 764
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Courts, ecclesiastical (continued) 
marriage causes in, II, 770-73 
minor acting in, 11, 761 
moral person represented in. II, 761 
non-Catholic attacking marriage in, II, 

770
notary' in, II, •jGo 
oath related to, II, 761 
officers of, II. 759 
officialis in, II, 759 
parties suing in, II, 761 ff., 770 
penalties related to, II, 804*8  
procurators in, 11, 762 
promoter of justice in, II. 760, 762, 770 
reason for, 11, 756 
religious as party in. II, 761 
Rota related to, II, 758 
secrecy in, II, 761 
sentence in, 11, 7GH IT.
spendthrift as party in, II. 762 
spouses attacking marriage in, II, 770 
summons issued by, II, 763. 71*6  
witnesses testifying in, II, 763 II.

Crime
accessories in. II, 793 
aggravating causes of, II, 790 
attempted. 11. 794 
censures for; see ('.ensures 
Church's competence in punishing, II, 

785
conqicnsation for, II, 793 
complicity in, II, 792 
conspiracy related to, 11, 791 ft. 
culpability involved in, 11. 787 
definition of, II. 783 
dtitess allccting. 11, 78g 
frustrated, II. 794 
gravity of. II, 784 
ignorance allccting, II, 788 IT. 
impuiability lequited for, 11. 788 91 
intoxication allccting, 11, 784) 
itirgukuitv based on. 11. 126-35 
malice involved in. II, 787 
maltimonial im|>edimcni based on, 11, 

229. 275-8»
minor age related to, 11, 789 
necessity excusing, 11. 7813 
notenious, II, 784 
noviceship allccted by, I, 360 
occult, II, 783 
passion related to, 11, 789 
pationage right allccted by, II, 684 
penalties for; ice Penalties

Crime (continued) 
penalty as clement in. II, 783 
prosecution of, II, 793, 819 
public. II. 784 
quality of. 11, 784 
self-defense affecting, 11, 789 
sin related to. 11. 784 
use of reason allccting. II. 788 
violence allccting. 11. 789 

Cross, relics of. II, 532 If.. 540 
Cross: transmission of bishop's pectoral, II, 

54°*44*  transmission of cardinal's pec*  
toral. II. 539-44

Culpability involved in crime, ll. 787 
Cultural training of seminarians, ll, 602 
Custody of children. II. 396 
Custom

alfcctcd by abrogation. 1. 58 
cessation of, I. 58 
(■ode's relation to, I, 9 
concept of, 1, 50 
conditions for, 1, 55 
divine law unaffected by. I, 55 
division of, 1, 51 
elfect of. 1, 55.58 
history of, I, 51 
interpretive, I. 35, 57 
natuial law tniailccted by, I, 55 
object of, I. 55 
origin of, 1, 52 
piolession of faith related to, ll. 615 
qualities of. I, 55 If. 
rescripts allccted by, I, 78 
subject of, 1, 53 If. 
superior's consent to, I, 52 
lime constituting, 1, 55

Dances, attendance of clergy at, I, 201 
Datary, Apostolic: competence of the, I, 317 
Date: privileges given elfect through, I, 

100, 107; rescripts governed by, 1, 72, 
80, 83

Day, reckoning of the, I, 61, 65 If.
, Deacon as minister of solemn baptism, I, 

748
Deaneries, rural: establishment of, I, 279 
Deans, rural; see Rural
Death of spouse affecting subsequent mar

riage, 11, 261 If.
Death related to censures, ll, 829
Debt: noviceship affected by, I, 561; reli

gious bound by, I, 549 if., 553 
Defender of the bond, 11, 760, 770
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Degradation: religious affected by, I, 680; 
as vindicative penalty, II, 859 

Degrees, canonical, II, 609 
Delegation; see also Jurisdiction 

blessing authorized by, II, 545 
conciliar decrees relaxed through, I, 333 
of confessors, I, 528-32; II, 6-9 
jurisdiction conferred by, I, 253-64 
limits of, I, 260 
multiple, I, 261 
orders affected by, I, 266 
parochial vicars' power of, I, 470 ff. 
pastor's power of, I, 456, 460, 474 
presiding at election through, I, 515-18 
profession of faith involving, II, 642 
religious superior’s power of, I, 510 ff. 
vicar general's power of, I, 386 

Delict; see Crime 
Deposit of faith, II, 557 
Deposition: of bishop, I, 374; of cardinal, 

I, 299; religious affected by, I, 679: 
as vindicative penalty, II, 858 

Deprivation of office 
administrative. I, 247; II, 774 
automatic, I, 248 
bishop affected by, 1, 359, 374, 431 
confessor affected by, I, 541 
decree effecting, I, 248 
definition of, I, 247 
formalities reejuisite in, I, 248 
judicial, I, 248 
notification requisite to, I, 249 
penal, I, 247; II, 856 
recourse against, I, 249, 542

Derogation: Code's effect of, I, 9 ff.; con
cept of, I, 7; custom affected by, I, 58; 
rules governing, I, 45 If.

Desecration of a church, II, 444 
Devolution affecting appointments, I, 218, 

221, 223, 238, 240
Diocesan curia: concept of, I, 383; officials 

of, I, 383
Dioceses: establishment of, I, 273, 305; pre

scription related to, II, 718; property 
rights related to, II, 705 ff.; vacancy 
of, I, 429-39

Disease preventing marriage, II, 298 
Dismissal of religious: automatic, I, 665;

II, 242, 273; penal effects of, I, 679; 
procedure in the, I, 667-78

Disparity of cult: Holy Office's competence 
regarding, I, 305; as matrimonial im
pediment, II, 263-69

Dispensation 
cessation of, I, 102 ff., 119 
classification of, I, 111 
confessor's power related to, I, 116 
definition of, I, 110 
delegated authority for, I, 113 
divine law related to, I, 114 
excommunicate's authority for, II, 840 
fees for, II, 230, 715 
history of, I, 112 
interpretation of, I, 81, 100, 118 
irregularity relaxed by, I, 28; II. 139-42 
law governing. I, 91 
legislator as source of, I, 113 
legitimation by matrimonial, II, 231 
matrimonial impediments relaxed by, 

II, 215 If., 219-38 
oath affected by, II, 556 
ordinary’s power relating to, I, 113 
pastor’s limitations relating to, I, 1 iG, 

457: IL 499
Pope affecting divine law through, I, 114 
private vows affected by, II, 553 
ratified marriage dissolved by, II. 378-81 
reasons for, I, 117 
religious vows affected by, I, 657-62 
self-serving, I, 259 
source of, I, 113 
vicarious authority for, I, 113 
vindicative penalties removed by, II, 851 

Dissolution of marriage. Il, 378-92 
Divine Office: as clerical obligation, I, 192;

recited in choir, I, 596, 631; time for 
reciting the, 1, 62 ff.

Divorce: grounds for, II, 300, 398; subse
quent marriage affected by, II, 299 

Documents: evidence, II, 768; parish, I, 466 
Dogmas as object of faith, II, 558 
Domestic prelates, privileges of, I, 352 
Domicile

acquisition of, I, 132 ff. 
banns affected by, II, 199 
diocesan, I, 135 ff.
legal obligation affected by, I, 26 IF. 
loss of, I, 137 fl.
minor's, 1, 135 
multiple, I, 133 
necessary, I, 135 
parochial, I, 135 ff., 457 ff. 
proper bishop determined by, II, 80 If. 
testimonial letters depending on, I, 563;

II, 85, 144-48 
wife’s, I, 135
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Dominative power: jurisdiction distin
guished from, I, 251; of master of 
novices, I, 57g; of religious superiors, 
I. 5«o ff.

Donations: made by pastor, II, 749; made 
by religious, I, 553; made to parish, I 
5|8; II. 74»

Donor: capacity of, II, 720; intent of, II, 
720-23

Doubt 
domicile affected by, I, 134 
jurisdiction supplied because of, I, 

264 IT.
legal obligation affected by, I, 28, 31-43 
penalties affected by, II, 802 
privileges affected by, I, too 
religious profession affected by, I, 602 
rescripts affected by, I, 81 
vote affected by, I, 230

Dowry of religious women 
account of, 1, 551,568 
accruing to institute, I, 567 
departure affecting, I, 569 
investment of, 1, 547, 568 
obligatory demand for, 1, 567 
transfer affecting. I, 569

Drunkenness preventing marriage, II, 299, 
3«|

Duration: of matrimonial consent, II, 332: 
of privileges, I. 102 ff.; of rescripts, I, 
89

Easter Duty, I, 861-64
Ecumenical councils 

abbots voting in. I, 2S9 
agenda of, 1, 290 
appeal to, 1, 291 
bhhops voting in, I, 289 
canonists attending, I, 290 
cardinals voting in, I, 289 
clerics voting in, I, 289 
convocation of, 1, 2S8 
depart me from, 1. 290 
necessity of, 1, 289 
patriarchs voting in. 1, 289 
promulgation related to, I. 290 
proxy acting in. 1, 290 
ratification related to. I. 290 
religious superiors voting in. 1, 289 
Roman see’s vacancy affecting, I,

29» 
supremacy of, I, 291 
theologians attending, 1, 290

Education: parental rights of. II, 606; pen
alties for communistic. II, 606; prj. 
macy of religious. II. 605

Election
acceptance of. I. 235 ff. 
alternate voting in, I, 231 
apostasy affecting, I. 228 
ballots burnt after, I, 233 
bishop’s. 1, 357 
cardinals*  right in papal, I, 283-87, 

298
censure affecting. I, 228 
compromise related to. I, 233 
conditional vote in, I. 230 
confirmation of. I, 212. 236 If. 
convocation preceding. 1. 224 
delinite vote in, 1, 230 
devolution of, I, 218. 121, 223. 238, 

240
disqualifications affecting, I, 224, 226-29 
doubtful vote in, I, 230 
duress affecting. I. 229 
duties following. I, 236 
economc’s, I. 432 
error affecting. 1. 229 
excommunication affecting, I, 228; II, 

839
heresy affecting, I, 228 
infirm electors participating in, I, 

229
kinds of, 1, 222 
lav interference in, I, 227 
mailed vote related to, I, 225 
membership essential to, 1, 226 
multiple vote in, I, 226 
notification following, 1, 235 
oaths related to. 1, 231. 515 
offices filled by, I, 222 
papal. I, 223. 283-87, 298 
personal presence requisite in, I, 225 
proxy in. 1. 225 
puberty related to, I, 228 
publication following, 1, 235 
qualifications related to, I, 228 
record of, I, 233 
refusal of, I, 236 
result of, I, 147, 235 
rights conferred by, I, 236 
schismatic participating in, I, 228 
secrecy requisite in, I, 230 
secretary in, I, 233 
self-serving in, 1, 231 
tallying voles in, I, 232
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Election (continued) 
tellers in, I, 231 
tie vote in, I, 147, 226 
time affecting, I, 223, 225, 235 ff. 
use of reason applied to, I, 228 
vicar capitular's, I, 429, 432-35 
votes qualified for, I, 229

Enclosure in congregations of religious, I, 
628 ff.

Enclosure of men regulars, I, 620 ff., 628 ff. 
Enclosure of nuns, the

cardinal's right to enter, I, 624 
chapel arrangements affecting, I, 626 
confession heard within, I, 624 
confessor's right to enter, I, 624 
definition of, I, 620 
departure from, I, 625 
extent of, I, 621 ff., 627 
extern sisters and, I, 625 
Holy Communion received within, I, 

624
local ordinary's right to enter, I, 623 
major and minor, I, 620 ff., 627 
persons excluded from, I, 621-25 
postulants subject to, I, 625 
preaching within, I, 624 
professional men entering, I, 625 
regular superior's right to enter, I, 623 
roof garden of, I, 626 
supervision of, I, 627 
transfer from, I, 626 
wheel serving, I, 626 
windows related to, I, 626

Endowment of benefice, II, 648 
Epikcia: dispensation distinguished from, 

I, 111; interpretation related to, I, 39; 
invalidating laws related to, I, 30 

Error
dispensation affected by, I, 118 
election affected by, I, 229 
general effects of, I, >52 
law misunderstood through, I, 29 ff. 
matrimonial consent affected by, II, 304*  

9
matrimonial impediment related to, II, 

228
rescripts affected by material, I, 78 
resignation affected by, I, 244 
vows affected by, II, 549

Errors condemned by the ecclesiastical 
magisterium, II, 559

Eucharist: pastor's rights regarding the, I, 
456. 458; reservation of the, II, 518-27 

Eucharistic fast: Holy Office's competence 
regarding, I, 305; obligation of the, 
I, 801, 857-61; the Sacred Congrega
tion of the Sacraments related to, I, 
306; time reckoning related to, I, 62 ff. 

Evidence in ecclesiastical courts, II, 765-68 
Examinations: court's action in making, II, 

772; of junior clergy, I, 183 ff.
Examiners, synodal 

advice required of, 1, 426, 454 
appointment of, I, 397 
concept of, 1, 397 
number of, I, 397 
pastor's correction shared by, II, 774-77 
religious as, 1, 647 
removal of, I, 398 
terminated office of, I, 398

Excardination, I, 164 ff.
Exclaustration of religious, I, 657 ff. 
Excommunication

attempted marriage resulting in, II, 242, 
263, 273

benefice affected by, II, 840
Christian burial affected by, II, 495, 497, 

838
classification of, II, 827 
court action affected by, II, 762,839 
crimes punished by, II, 865-69 
death related to, II, 11, 839 
definition of, II, 836 
dimissorial letters affected by, II, 83 
disqualifications resulting from, II, 840 
divine services related to, II, 513, 837 
indulgences affected by, II, 51. 839 
juridical personality and. I, 127: II, 836 
jurisdiction affected by, II, 839 
legitimate acts excluded by, II, 839 
marriage affected by, II, 251 ff., 341 If..

838
Mass benefiting person subject to, II, 

839
ministry forbidden by, II, 838 
ostracism resulting from, II, 837, 841 
patronage right affected by, II, 684, 839 
persons affected by, II, 835 
prayers benefiting persons subject to, II, 

839
sacraments denied bet a use of, II, 837 
vote affected by, I, 228, 839 

Execution of resci ipts, I, 69, 82-86 
Exemption: from pastor's juiisdiction, 1, 

460; of religious, 1, 489, 509; secular 
tribunal related to clerical, 1, 175 (I.
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Exorcism, II, 423-36
Experts testifying in ecclesiastical courts, 

II» 767» 772
Exposition of the Blessed Sacrament, II, 

525 ff-
Extreme unction

anointing related to, IT, 67
conditional administration of, II, 63
death related to, II, 62
definition of, II, 59
intention affecting, II, 64
minister of, II, 60
obligation of receiving, II, 64
oil used for, II, 66-69

Faculties, character of habitual, I, 98 ff. 
Faith; see also Catechetical instruction;

Missions, sacred; Preaching; Profes
sion of faith; Schools; Seminary 

acknowledgment of, II, 561 
apostasy related to, II, 562 
deposit of, II, 557 
doctrinal conferences related to, II. 563 
dogmas as object of, 11, 558 
errors related to, II, 559 ff. 
heresy related to, II. 557-62 
schism related to, II, 562

Fast: Eucharistic, I, 62 ff., 305 ff., 801, 857- 
61; preceding adult baptism, I, 755; 
preceding consecration of church, 11, 
440; precept imposing, 11, 863

Fast days 
computation affecting, II, 501 
dispensation affecting, 11, 499 ff.. 507 II. 
enumeration of, II, 506 
establishment of, 11, 498 
religious related to, II. 501 
indults affecting, II, 499 ff., 507 ff.

Father's domicile as place of origin, I, 
130 ff.

Fear 
betrothal affected by, II, 173 
censures related to, 11,822 
dime affected by, II, 789 
election affected by, 1, 227, 229 
faith induced through, 11, 585 
general effects ot, 1, 150 II. 
mairiage affected by, 11, 313-19 
noviceship affected by. 1, 559 
oath affected by, 11, 555 
inclination affected by, I, 151, 186, 192, 

2(icj, 271; 11.9-1’99

Fear (continued) 
pastors witnessing a marriage through, 

M, 343
penalties related to, II, 822
religious profession affected by, I, 590 
resignation affected by, I, 244 
vows affected by, II, 54g 

Feast days
computation of, II, 501
dispensation affecting, II, 499 
enumeration of universal, li, 502 
establishment of, II, 498 
religious related to, 11, 501 
sanctification of, 11, 503 
transfer of patronal, II, 502 

Fees
for administration of the sacraments, I, 

742: II, 714
for enrollment in association, 1, 699 
for establishing association, I, 694 
for execution of rescripts, I, 88 
for funerals, II, 490 IL, 715 
pastor's stole, I, 459 f.; II, 714 

Felony affecting marriage, II, 300 
Fetus, baptism of, 1, 752 
Financial accounting affecting noviceship,

I. 561
Fine as vindicative penally, II, 853, 855 
Flags permitted in church, 11, 450 
Force

betrothal affected by, 11, 173 
censures affected by, II, 822 
crime affected by, 11, 789 
election affected by, I, 227, 229 
faith induced by, II, 585 
general effects of, 1, 150 ff. 
marriage affected by, 11, 313-19 
noviceship affected by, 1, 559 
oath affected by, 11, 555 
ordination affected by, 1, 151, 186, 192, 

269, 271; 11, 94, 99
pastor's witnessing marriage through, II, 

343
penalties affected by, II, 812
religious profession affected by, I, 590 
resignation affected by, I, 244 
vows affected by, 11, 549

Form: for issuing rescripts. I, 79; for mak
ing resignation, I, 244

Form, matrimonial
assistant in relation to, ll, 339, 346 
baptism as foundation of, 11, 355 
canonical possession related to, 11, 341 ff.
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Form, matrimonial (continued) 
censure affecting, II, 341 fl. 
chaplains related to, II, 33g 
delegation related to, II, 344-47 
exceptional cases, II, 35a 
excommunication as it affects, II, 

341 ff.
fear affecting, II, 343 
fraud affecting, II, 343 
history of, II, 333-37 
local ordinary as witness required by, II, 

338*44
non-Catholics as witnesses required by, 

H, 514
office retention required by, II, 342 
pastor as witness required by, II, 338-

44 
persons bound to observe, II, 355 
place related to, II, 347-51 
prenuptial investigation related to, II, 

347
secular law relating to, II, 362 
vicars as witnesses required by, II, 338-

44 
witnesses required by, II, 341 

Forty Hours’ Devotion, II, 521, 527 
Foundations: accounting of, II, 749; defini*

tion of, II, 747; investment related to, 
II, 74g; local ordinary’s supervision of, 
II, 748-52; records of, II, 749

Founder’s conditions affecting benefice, II, 
652

Foundling: place of origin related to, I, 
130; rite of, I, 140

Fraud 
betrothal affected by, II, 173 
election affected by, I, 22g 
general effects of, I, 150 ff. 
matrimonial consent affected by, II, 304-

9 
matrimonial dispensation affected by,

II, 22g 
matrimonial formalities affected by, II, 

343 
noviceship affected by, I, 55g 
oath affected by, II, 555 
religious profession affected by, I, 590, 

657 
rescripts affected by, I, 74 ff., 83 
resignation affected by, I, 244 
vows affected by, II, 54g 

Freedom of conscience, II, 585 
Fugitive from religious institute, I, 663

Gaming forbidden clergy, I, 197 
Garb

of abbot nullius, I, 348 
apostolic administrator’s, I, 344, 34g 
canons’, I, 410 
cardinal’s, I, 296 
choir, I, 410 
confraternity’s, I, 712 
deprivation of clerical, I, 67g; II, 857 
domestic prelate’s, I, 352 
laity's relation to clerical, 1,68g 
novice’s, I, 571» 578
obligation to wear distinctive clerical, I, 

194 ff.
papal chamberlain’s, I, 352 
papal chaplain's, I, 352 
of pious union, 1, 712 
of prefects apostolic, I, 340, 34g 
of protonotaries apostolic, I, 34g 
of reduced clerics, I, 270 
of religious, I, 61g
of religious created bishops, I, 647 
of seminarians, II, 101 
tacit resignation related to clerical, I, 

245
of Third Orders, I, 706 
of vicars apostolic, I, 340, 349 

Gifts
made by pastor, IT, 749 f. 
made by religious, I, 553 
made to parish, I, 548: II, 720-3, 741 

Good faith requisite in prescription, II, 719 
Good Friday

Blessed Sacrament related to, II, 521 
Mass related to, I, 816

Greek in seminary curriculum, II, 596 
Gregorian chant in seminar)*  curriculum, 

IL 597» 599
Guaranties of parties to mixed marriage, 

IL 243-46

Hair style of clergy, I, 194 
Hebrew in seminary curriculum, II, 597 
Heresy

association membership affected by, 1, 
697

Christian burial affected by, II, 495 
condemned societies related to, 11, 559 ff. 
definition of, 11, 562 
dogmatic definitions related to, II, 558 
Holy Office’s competence regarding, 1, 

3°5
indulgences affected by, II, 51 
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Heresy (continued) 
irregularity resulting from, IT, 127 
juridical personality affected by, I, 125 ff. 
marriage affected by, II, 242-50 
marriage challenge affected by, II, 771 
patronage right affected by, II, 676, 684 
resignation effected through, I, 245 
sacraments denied localise of, I, 739 
sponsors affected by, I, 764 ff., 788 ff.

Hierarchy, definition of, I, 160 ff.
Holy Com in union 

adult baptism related to, I, 755 
catechetical instruction related to, II, 

568
children recipients of, I, 851 ff., 864 
days restricting reception of, I, 869 
Easter Duty of receiving, 1, 861-64 
fast preceding reception of. I, 857-61 
frerpient reception of, I, 865 
Holy Thursday reception of, I, 865 
hour permitting the distribution of, I, 

869
leavened bread affecting distribution of, 

1, 848
Mass and distribution of, I, 843, 870 
minister of, I, 842 
multiple dailv reception of, I, 857 
ordination related to, 11. 154 
patents’ supcivision affecting children’s 

reception of. 1. 853. 864
pastor's right publicly to carry, 1, 845 
place allowing distribution of, 1, 870 
pt is ate earning of. 1. 846 
qualifications affecting recipient of, 1, 

850-7
received as Holv Viaticum. 1. 847. 866 
rector permitting the distribution of, I, 

«14
rite governing reception of. I, 867 
sacrilegious reception of, 1. 864 
sick recipients of, 1, 845-48 
species affecting the distiibution of, I, 

»49
unworthy persons requesting, 1, 854 ff. 

Holvdavs
computation of. II, 501 
dispensation affecting. 11. 499 
enumeiation of universal, 11, 502 
establishment of, 11, 498 
religious related to, ll, 501 
transler of palional, 11, 502 
sanctification of, 11, 503

Holy Office, competence of, I, 304

Holy orders 
abbot conferring, I, 645: II, 86 
abbot nul/ius conferring, 1, 347; U, 82 
age requisite for, II, 106 
announced conferring of, 11, 150 
benefice as title for, 11, no 
benefice incumbent needing, II, 687 
bishop as minister of, 1, 362; 11, 84 
cathedral related to, II, 157 
coercion related to, 1, 151, 186, 192, 269, 

271; 11, 94. 99 
confirmation related to, 11, 105 
curriculum preparing candidates for, II.

106II.
definition of, II, 70 
delegation affecting power of, I, 266 
dimissorial letters related to. 11, 82-91 
episcopal consecration related to, 11. 78 
episcopate’s place among, 11, 7# 
examination of candidales for» U. 149 
excluded minister of, II, 513 
excommunication preventing exercise of, 

H. 839
Holy Communion accompanying recep

tion of, 11, 154
impediments related to; see Impediment 

to orders
indelible character impressed by, II, 74 
interstices related to, 11, 108 ff. 
investigation preceding reception of, 11, 

97-UH- »5»
irregularities; see Irregularities 
major, II, 71, 76 
marriage affected by, I, 186 ff., 269; 11, 

IS8, 269-72
Mass accompanying the conferring of, 

II. 154
minister of, II, 77 
minor. 11, 72 f., 76 
mission title related to, II, 114 
notification of the reception of, II, 159 
novice forbidden to receive, I, 585 
number of, 11, 71 
omission of intermediate, II, 108 
patrimony as title for, II, 111 
pension as title for, II, 112 
petition seeking promotion to, II, 97*104  
place for conferring of, 11, 157 
preaching dependent on, 11, 565 f„ 576 ff. 
prefect apostolic conferring, I, 335; II, 82 
proper bishop related to, II, 79-83 
record related to, 11, 158 
religious as recipients of, 11, 86-91
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Holy orders (continued) 
reordination related to, n, 74 
reservation affecting power of, I, 266 
retreat preceding the reception of, I, 151 
revealed impediments to, II, 151 
rites conferring, II, 154 
as a sacrament, II, 73 
sacred, II, 71 ff., 76 
Sacred Congregation of the Sacraments 

related to, I, 306
seminary preparation for, II, 95 f., 106 ff. 
service title for, II, 116
sign employed in conferring, II, 75 
terminology affecting, II, 76 
testimonial letters relating to, II, 85,144*  

48
time allowing the conferring of, II, 156 
title allowing the conferring of, II, 110*8  
tonsure preceding reception of, II, 71 ff. 
vicar apostolic conferring, I, 335; II, 82 
vocation to, II, 587

Holy Thursday: Blessed Sacrament related 
to, II, 521; Mass related to, I, 816 

Homicide causing irregularity, II, 128 
Hours, reckoning of, 1, 62*65  
Hunting forbidden the clergy, I, 197

Ignorance: crime affected by, II, 788 ff.; of 
the law, I, 29 ff.; matrimonial consent 
affected by, II, 302; penalties affected 
by, II, 811; of penalty, I, 31

Illegitimate children: irregularity of, II, 
120; legitimation of, II, 374-76; place 
of origin of, 1, 130; rite of, I, 140; 
testimonial letters of, I, 563

Illness related to confession of woman reli
gious, I, 538

Images: censorship of, II, 618; prohibition 
affecting, II, 638; veneration of, II, 511, 
53° A-

Immunity, local, II, 432, 449 
Impediment, matrimonial 

abduction as, II, 273 ff. 
adoption as, II, 242, 296 
affinity as, II, 286-90 
application seeking dispensation from, 

II, 229-33
authority establishing, II, 212, 214-18 
blood difference as, II, 297 
consanguinity as, II, 281-86 
crime as, II, 22g, 275-81 
custom related to, II, 217 
death related to, II, 219-22

Impediment, matrimonial (continued) 
definition of, II, 210 
disease as, II, 298 
disparity of cult as, II, 263-69 
dispensation affecting, 215 ff., 219-25, 

228 ff.
divorce related to, II, 299 
effect of, II, 212
error affecting dispensation from, II, 228 
execution of dispensation relaxing, II, 

230
felony as, II, 300
fraud affecting dispensation from, II, 229 
guaranties when mixed religion is, II, 

243-46
Holy Sec accredited as relaxing, II, 231 
impending marriage affecting, II, 222-25 
implicit dispensation of crime as, II, 229 
impotence as, II, 256 IF. 
legitimation effected by relaxing, II, 227 
local ordinary's relation to, II, 214-17, 

219-25, 230
marriage bond as, II, 258-63 
mixed religion as, II, 242-50 
multiple dispensations affecting, II, 226 
nonage as, II, 253-56 
occult status of, II, 213 
orders constituting, II, 269-72 
poverty as, II, 29g 
power pre-empted to relax, II, 226 
public status of, II, 213 
public propriety as, II, 2go-g 
reasons justifying dispensation from, II, 

233-38
spiritual relationship as, II, 2g3-g6 
tax affecting dispensation from, II, 230 
vows constituting, II, 238-42, 272, 369 

Impediment to orders,
heresy as source of an, II, 135 
infidelity as source of an, II, 135 
marriage as source of an, II, 136 
military service as source of an, 11, 137 
neophyte subject to an, II, 138 
slavery as source of, II, 136 
trusteeship as source of, II, 136 

Impotence as matrimonial impediment, II, 
25« if.

Imprimatur, II, 627
Imputability: delict measured by, II, 788- 

gi; penalty measured by, II, 811; 
puberty affecting, I, 128

Incardination: concept of, I, 164 ff.; his
tory of, I, 164
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Income of benefice, II, 648
Indebtedness affecting noviceship, I, 561 
Indissolubility of marriage, II, 166, 377 
Indulgences

abbot nullius related to the grant of, 1, 
317

apocryphal status of, II, 638 
bishop's power in conferring, I, 37s 
bishop's power in granting, I, 373; II, 

37-1». 43
bishop's privilege in gaining, I, 372 
catechetical instruction related to, II, 572 
censorship related to, II, 620 IT.
collected prayers enjoying, II, 620II. 
commutation of work enjoying, II, 57 
conditions restricting, II, 41 
confession made to gain, II, 54 
consecration of church involving, II, 441 
day for gaining, II, 48 
death related to the gaining of, I, 466;

H. 51
definition of, II, 36
exactness needed to gain, 11, 57 
excommunication affecting person seek

ing, II, 51, 839
feasts involving, II, 47 II.
Holy Communion received to gain, II, 54 
litanies enjoying, II. 624 
loss of, II, 49 
metropolitan's relation to, 1, 325; 11, 37- 

41
multiple acquisition of, II, 55 
mutes gaining. II. 58
prayer for Pope said to gain, II. 54. 56 
prefect apostolic’s relation to. I. 335; II.

37’1»
privileged altar conferring, II» 42-45. 

52 IT.
profiteering related to. 11, 45
publication of. II. 45 
radio reception of. 11. 40 
religious imparting, 11, 41 
Sacred Penitentiary’s right regarding,

II. 46
semipublic oratory as place to gain, 11, 

53
territory aliening. Il, 51 
toties quoties frequency of, II» 52 
transfer of. 11, 48 
vicar apostolic’s relation to, I, 335; II, 

37 B
ludults: Code’s relation to, I, 8; concept 

of: 1, 8

Infallibility of the Church, II, 557 ff.
Infamy: as irregularity. II, 125; patronage 

right affected by, II, 684; as vindica
tive penalty, II. 853 ff.

Infancy, age of, I, 127 ff.
Injury to the clergy, I, 175
Injustice related to penalties, II. 802
Insane persons: compared with infants, 1, 

129: crime committed by. II. 788; elec- 
tor among. 1. 228: irregularity affect
ing, II, 124; marriage of. 11, 303. 307

Insolvency of the clergy, I, 178 
Inspection by court order, II. 767 
Installation in benefice. 1. 450. 455: II, 670 
Instruction incumbent on pastor, 1, 465;

II. 567-72
Intent of donor, II, 720-3, 741 
Interdict

altar subjected to, II, 843 
authority imposing. II, 842 
cemetery*  subjected to, II. 475, 843 
Christian burial related to, 11, 495, 842, 

615
classified, II. 842
defined. II. 841
disqualifications resulting from. II, 845 
divine services alfected by, ll. 842, 845 
entrance into church related to, 11, 845, 

853
general local. II, 84a
Holy Sec’s reserved power over, 11, 872 
local ordinary’s power over, II, 872 
marriage related to, II, 251 ff.. 341 ff. 
moral person affected by, 11, 835, 844 
oratory subjected to, II, 843 
patronage right affected by, II, 684 
persons affected by, II, 835 
sacraments affected by, II, 842, 845 
unreserved, II, 872 
as vindicative penalty, II, 852

Interfaith conferences, II. 562
Interment related to Christian burial, II.

488
Internal forum: pastor's jurisdiction in 

the, I, 253, 255, 465; Sacred Penitentiary 
related to, I, 313 ff.

Interpellations preceding use of the Pauline 
privilege, 11, 382-87

Interpretation
conciliar decrees subject to, I, 332 
delegated jurisdiction subject to, I, 256 
dispensations subject to, I, 118 
oath subject to, 11, 556

911



INDEX

Interpretation (continued) 
patronage right subject to, II, 684 
penalties subject to, II, 802 
privileges subject to, I, 98 ff. 
rescripts subject to, I, 81 

Interpretation of law 
analogy as source of, I, 41 
authentic, I, 31 ff. 
Code Commission’s authorization for, I, 

320
curial practice affecting, I, 43 
doctrinal, I, 35-39, 43 
equity as source of, I, 42 
rules of law affecting, I, 42 
strict, I, 39 ff.

Interpreter: marriage related to, II, 323 ff.; 
penance administered through, II, 17, 
19Interstices prescribed for ordination, II, 
108 ff.

Intoxication: crime affected by, II, 789; 
marriage affected by, II, 299, 304; 
penalties affected by, II, 811

Invalidating laws: cpikeia related to, I, 
30; ignorance related to, I, 29 ff.; II, 
139; specification of, I, 21 ff.

Inventory: administrator's, II, 727; of 
parish, I, 466, 470; II, 543; of sacred 
furnishings, II, 538, 541-44 

Investigation: prenuptial, II, 177-97; pre
ordination, II, 97-104, 151.

Investment of: benefice's endowment, II, 
651; dowry, I, 547, 568; foundation en
dowment, II, 749; religious institute's 
funds, I, 547 ff.; sale proceeds, 11, 736 

Inviolability of the clergy, I, 175 
Irregularity for ordination 

abortion as source of, II, 129 
apostasy as source of, II, 127 
bigamy causing, II, 124 
bodily defect as, II, 121 ff. 
culpability affecting, II, 135 
death penalty creating, II, 125 
dispensation from, I, 28, II, 139-42 
epilepsy causing, II, 124 
heresy as source of, II, 127 
homicide as source of, II, 128 
ignorance affecting, I, 29 ff.; II, 139 
illegitimacy as, II, 120 
infamy as, II, 125 
insanity as, II, 124
marriage as source of, II, 124, 128, 242, 

263, 273

Irregularity for ordination (continued) 
medical practice as source of, II, 132 
multiple, II, 139 
mutilation causing, II, 130 
noviceship related to, I, 562 
obsession as, II, 124 
orders usurped causing, II, 133 
schism as source of, II, 127 
suicide related to, II, 131

Joinder of issue, II, 764
Jurisdiction 

abbot president's, 1, 512 
abbot's, I, 345 
acquisition of, I, 160 ff., 253 
apostolic administrator's, I, 343 ff. 
appeal affecting judicial, I, 260, 264, 326;

II, 769, 771 
bishop's, I, 360 ff., II, 73 
catechetical instruction related to, II, 

566 ff.
cessation of, I, 262 ff.
clerical state requisite for, I, 172 ff. 
common error affecting, I, 264 II. 
confessional, I, 253, 528-32; II, 5-12 
definition of, I, 251; II, 76 
delegated, I, 253-64 
divine institution of, I, 252; II, 73 
dominative power distinguished from, I, 

251
doubt affecting, I, 264 ff. 
external forum governed by, I, 252, 259 
excommunication affecting, II, 839 
fulfillment of purpose terminating, 1, 

262
hierarchy of, I, ifioff. 
implied delegation of, 1, 256 
interna) forum governed by, I, 252, 259 
judicial exercise of, I, 252 ff.
limits of delegated, I, 260 
lost office related to, 1, 264 
magisterium related to, II, 55® 
metropolitan's, 1, 324-27 
motive extinguishing delegated, I, 262 
multiple delegation of, I, 261 ff.
nature of, 1, ifioff., 251 ff. 
ordinary, I, 253-64 
ordination power distinguished from, I,

«5«; H» 75
pastor's, I, 116, 253, 255, 456, 460; II, 5, 

499
patriarch's, I, 323
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Jurisdiction (continued) 

political distinguished from ecclesias
tical, I, 252

preaching related to, II, 566, 573 
prefect apostolic’s, I, 334-37 
primate’s, I, 324 
proving delegation of, I, 257 
recourse affecting, I, 260 
religious enjoying, I, 510 ff. 
of religious superior general, I, 512 
resignation affecting delegated, I, 263 
revocation of, I, 262 
self-serving exercise of, I, 257 
subclck'gation of, I. 255 
subjects governed by, I, 264 ff. 
subordination underlying, I, 257 
supplied, I, 264 ff.
suspension from, I, 260; II, 846 
territorial qualification of, I, 257 
universal delegation of, I, 256 
usurpation of, 1, 260 
vicar apostolic’s, I, 334-37 
vicar auxiliary’s, I, 471 
vicar cconoine’s, I, 470 
vicar general’s, I, 254, 385-88 
vicar substitute’s, I, 471 
vicarious. I, 254 
voluntary, 1, 258

Laity, the
clergy distirguished from. I, 157, 688 
clerical garb is urn by, I, 6S9 
divine services attended by, 11, 516 
election interference by. 1, 227 
minor functions |>erformed by, I, 174 
piocription related to, 11, 718 
property administration related to, II, 

725-29
sacraments administered by, I, 158, 174 
spiiitual services owing to, 1, 689 

Lamp. sanctuary, 11, 524 
Latin in seminary curriculum, IL 595, 598 
Law: see also Canon law

cessation of. 1, 43-47 
disqualilving, L 21 ff. 
division of, 1. 15 
domicile lelaled to, L 26 ff. 
doubt affecting, L 28 
ecclesiastical meaning of, I, 13*19  
error related to, I, 29 ff. 
extent of, 1, 25
ignorance of the, I, 29 ff.

Law (continued) 
interpretation of. I, 31-43; see also Inter 

pretation of law 
invalidating, I, 21 ff. 
knowledge of, I, 16, 29 ff. 
object of. I, 14 
penal, I, 22» 39 
personal, I, 18 
privilege affecting, I, 94, 102 ff. 
privilege distinguished from, I, 92 
promulgation of, 1, 15, 19 
purpose of, I. 37 
rescripts affected by, I. 78, 89 
retroactivity of, I, 20 
revocation of, I. 45 ff. 
rights under the natural, I» 123 
subject of. I, 23 ff„ 26 ff. 
territoriality of, I, 17 
traveler’s obligation under, I, 26 ff. 
wanderer’s obligation under. 1, 27 

Lawsuits affecting church property, II. 730 
Lease of ecclesiastical property, II. 744 
Legates, apostolic 

cessation of oilice affecting. I, 322 
classification of. I. 321 
honorary, 1, 322 
ordinary’s relation to, 1. 32a 
plenary council related to, I, 328 
Pope’s right to send, 1, 321 

Legitimacy 
bishop qualified by, I, 357 
cardinal qualified by. 1, 294 
and irregularity, II, 210 
marriage as basis of, 11, 372-76 
matrimonial dispensation related to, IL

«3®
matiimonial sanation related to, II, 406 
noviceship affected by, I, 560 
religious superior qualified by, I, 560 

Lent: marriage related to, 11, 366; preach
ing during, II, 581: see also Fast days 

Libellus entering suit, II, 763 
Linens, sacred: blessing of, II, 515 IL: 

custody of, II, 538, 547; fee accom
panying use of, II, 544: washing of, 
IL 547

Litanies: censorship of, 11, 622 If.; reserved 
approval of, 11, 5 »5

Liturgical books, 1, 6 
Liturgy, the 

books of, 1, 6 
Code’s relation to, L 5 
censorship related to, II, 622
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INDEX
Liturgy, the (continued) 

concept of, I, 5 
functions of, I, 5 
Holy See’s relation to, II, 512 
laity’s conduct related to, II, 516, 677 
local ordinary’s vigilance over, II, 514 fit 
ministers of, II, 515 
music related to, II, 517 
profiteering excluded from, II, 515 
sacred furnishings made according to, II, 

539 
seminary teaching of, II, 598, 601

Loans affecting church property, II, 739

Magisterium, the ecclesiastical 
apostasy related to, II, 562 
attributes of, II, 558 
bishops related to, II, 564 
divine origin of, II, 557 
doctrinal conferences related to, II, 563 
errors condemned by, II, 559 ff. 
heresy related to, II, 557*62  
infallibility of, II, 557 ff. 
organs of, II, 558 
schism related to, II, 562 
scope of, II, 557

Mail: voting through the, I, 225; censor*  
ship for religious, I, 632

Malice involved in crime, II, 787 
Manifestation of conscience, I, 544 
Marriage 

adultery causing separation after, II, 
392

American law on investigation prcccd*  
ing, II, 207-10

apostasy affecting, II, 250 
attempt at, If, 124, 128, 242, 263, 273, 277 
banns preceding, II, 198-205 
baptismal certificate required for, I, 197 
betrothal preceding, II, 172-75 
bond of, II, 369 
canonical possession related to, II, 341 ff. 
censure affecting, II, 251 ff., 341 ff., 840, 

848
ceremonies of, II, 356-59, 367 
children’s custody following separation 

after, II, 396
children’s rights resulting from, II, 371 
church as place for, II, 367 
Church’s authority over, II, 170 ff. 
civil divorce affecting, 11, 398 
cohabitation obligatory after, II, 392 
confirmation preceding, II, 198

Marriage (continued) 
conjugal rights obtained through, II, 

369 ff-
of conscience, II, 363 ff.
consent to; see Consent, matrimonial 
convalidation of, II, 400-405 
courts related to, II, 770-73 
delegated assistance at, II, 344-47 
disparity of cult affecting, II, 197, 201 
dispensation from banns preceding, II, 

202
dispensation from a merely ratified, II, 

378-81
ends of, II, 164
extrinsic dissolution of, II, 378-92 
form of; see Form, matrimonial 
grace received in, II, 162 ff., 369 
impediment to; see Impediment, matri

monial
indissolubility of, II, 166, 377 
instniction prerequisite to, II, 175, 196, 

206
interpellations related to, II, 382-87 
investigation preceding, II, 177-97, 207- 

10
kinds of, II, 168 ff.
legitimacy depending on, II, 372-76 
lodge membership affecting, II, 250 
minors involved in, II, 190, 207 ff. 
mixed religion affecting, 11, 197, 201 
noviceship affected by, I, 559 
nuptial blessing accompanying, II, 357, 

412
omission of banns announcing, II, 201 ff. 
oratory as place for, II, 367 
parental opposition to, II, 190, 207 ff. 
pastor’s rights regarding, I, 436; II, 198, 

347*5»
Pauline privilege related to, II, 381-88, 

39° A-
place for, II, 347-51, 567
presumption favoring validity of, II, 167 
properties of, II, 165 ff.
public sinner’s relation to, II, 251 ff. 
putative, 11, 169
radical sanation of, II, 406-11
registration of, II, 359-62
revelation of impediments, II, 202
right to contract, II, 212
sacramental character of, II, 162 ff., 369 
Sacred Congregation of the Sacraments 

related to, I, 306
second celebrations of, II, 412
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Marriage (continued) 
secret, II, 363 ff. 
separation after, II, 399-97 
state’s authority over, 11, 171 ff. 
time related to, II, 366 
unity of, II, 165 
vow affecting, II, 238-49, 272, 369 
wanderers contracting, II, 205 
wife’s status resulting from, II, 371

Marriage attempt by cleric: excommunica
tion resulting from, I, 187; 11, 867; ir
regularity resulting from, I, 187; tacit 
resignation resulting from, I, 245

Mass
altar as requisite for the, I, 819 ff. 
assistant priest at the, I. 807 
bination related to the, I, 799 
bishop's privileges relating to the, I, 372, 

374
bread used in the, I, 808, 810 
Christmas related to the, I, 821 ff. 
church as requisite for the, I, 819 ff. 
concclcbration of the, I, 796 
consecration of the, I, 809 ff.
days excluding celebration of the. 1. 

815 ff.
dialogue, I, 814 
discontinuance of the, I, 813 
distractions during the, I, 814 
Eucharistic Congress related to the, L 

819
evening, I, 817 
fast preparatory’ to the, I, 801 
fruits of the, I, 794 
Ilolv Week related to the, I, 815 ff. 
hour for the, I, 817 If., 870 
interruption of the, 1, 813 
inversions in the, 1, 813 
language of the, I, 815
multiple daily celebration of the, I, 799, 

81711.
non-parochial church related to, I, 477 
omissions in the, 1, 812
oratory as place for the, I. 819 ft. 
ordination accompanied by the, II,

»54 
participation of faithful in the, I, 814 
portable altar related to the, I, 820; 11,

preparation for the, I, 805 
priest as sole celebrant of the, I, 796 
priesthood imposing obligation to cele

brate, I, 798

Mass (continued)
reservation of the Blessed Sacrament re

lated to the, II, 51g
ring worn at the, 1, 806 
rubrics requisite in the, I, 8n-t5 
seminary as place of the, II, 601 
server at the, I, 807 
special fruit of the, I, 794 f., 802 ff. 
state of grace for the, I. 800
stipends given for the: see Mass stipends 
substitution occurring within the, 1, 813 
thanksgiving after the, 1. 805 
value of the. 1, 794 
vestments of the, I, 805
visiting celebrant of the. I, 796: II, 713 
voice tone for the, I, 814 
wig worn during the, 1, 806 
wine used in the, I, 808 ft.
zucchctto worn during the, I, 806 

Mass for the people incumbent on 
bishops, I, 365, 371, 463 
diocesan administrators, 1, 438 
parochial vicars, 1, 463 ft., 471 
pastors. I, 276, 463 ft.
prefects apostolic, 1, 33g 
quasi-pastors, I, 463 
vicars apostolic, I, 33g

Mass stipends
bination related to, I, 824 
book recording, I, 840: II, 750 
circumstances obligatory through, I, 

»30-31
diocesan rate for, I, 828 ft.; II, 715 
distribution of, 1, 643, 834-39 
donor’s intent related to, 1, 83; II, 741 
founded, 11, 749 ft.
funeral related to, II, 490 ft., 715 
Gregorian scries based on, I, 832 
kinds of, 1, 826
limits affecting acceptance of, I, 823-26 
loss of, 1, 828
number of Masses corresponding to, I, 

828
obligation based on, I, 823, 837 
prescription related to, 11, 718 
priest recipient of distributed, I, 836 
relaxed obligation related to, II, 722,

75° 
shrines limited in the acceptance of, 1,

835
tax on, II, 714 
time related to, I, 832 ff.
vigilance of superiors regarding, I, 839
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INDEX

Mediate annate, II, 6go
Medicine, the clergy forbidden to prae*  

tice, I, ig8; II, 132
Membership in the Church, I, 125 ff.; II, 

836
Merchandising and the clergy, I, 203 ff.
Metropolitan

competence of the, I, 324-27
indulgences granted by the, I, 325; II, 37 
judicial authority of the, I, 326 
pallium of the, I, 326 
provincial council convoked by the, I, 

829
suffragans related to the, I, 324-27, 369 
vicar capitular's appointment related to 

the, I, 325, 432
Midnight, rules for the reckoning of, I, 

62-65
Military service: the clergy affected by, I, 

177; II, 137: religious and, I, 602; tacit 
resignation accompanying, 1, 245 

Minors
burial place of, I, 130
clerical state related to, I, 130
court action by, II, 761
dependence on parents affecting, I, 129 
divine law affecting, I, 130 
domicile of, I, 135
marriage related to, II, igof., 207 ff.
natural law affecting, I, 130 
quasi-domicilc of, I, 130, 135 
religious profession related to, I, 590 
religious slate related to, I, 130 
secular law affecting, I, 130 
subdeaconship related to, II, 106 
trial rights of, I, 130

Mission: preaching related to canonical, II, 
566; teaching related to canonical, II, 
609

Mission territory subject to the Sacred 
Congregation for the Propagation of 
the Faith, I, 309

Missions, sacred, II, 583 ff.
Mixed religion: Holy Office's competence 

regarding, I, 305; as matrimonial im
pediment, II, 242-50

Modernism, oath against, II, 644
Monastery, union of parish with a, II, 655- 

58
Monster, baptism related to a, I, 753 
Month, the reckoning of the, I, 61, 65 ff. 
Moral persons; see Corporate bodies 
Mortgages affecting church properly, 11, 

742 ff.
916

Mother’s domicile affecting place of origin, 
I, 130 ff.

Motu proprio clause affecting rescripts, I, 
77

Music
accompanying the liturgy, II, 517 
documents on sacred, II, 517 
in seminary curriculum, II, 597

Natural law rights, I, 123
Neophyte: ordination impediment affect

ing a, II, 138; place of origin of a, I, 
• 3°

Nomination related to right of patronage, 
II, 684

Notary: court related to the, II, 760; func
tions of a, I, 512; historical anteced
ents of the, I, 390; religious served by 
a, I, 512; tenure of the, I, 391

Novices of a religious institute 
admission granted, I, 557*67  
age affecting, I, 559 ff., 573 
bishops disqualified as, I, 560 
catechetical instruction given, I, 582 
clerics admitted as, I, 560 
confessors assigned, I, 583 
crime related to, I, 560 
deathbed profession permitted, I, 584 
debt related to, I, 561 
departure permitted, I, 588 
dowry of, I, 567-70 
dismissal affecting, I, 588 
examination of, 1, 570 
fear affecting admission of, I, 559, 570 
fees affecting, I, 588 
financial accou.liability affecting admis

sion of, II, 561
fraud affecting admission of, I, 559, 570, 

657
habit worn by, I, 578 
ill health affecting dismissal of, I, 657, 

667
impediments affecting admission, of, 1, 

55862
insanity affecting, I, 594, 657, 667 
interrupted novitiate allecting, I, 575-78 
investiture allecting, 1, 571 
irregularity allecting admission of, I, 562 
local circumstances affecting, I, 571 ff. 
local superior governing, 1, 579 
marriage affecting admission of, I, 559 
master of novices governing, I, 578-83;

II, 19



INDEX

Novices (continued)
parental piety affecting admission of, I. 

561
previous profession affecting admission 

of, I, 560
private vows related to, II, 553 
profession as right of, I, 588 
property cession of, I, 585-88, 597 ff. 
property limitations affecting, I, 585-88 
retreat of, I, 589 
rite affecting admission of, 1, 56s 
rights accorded, I, 584 
superiors admitting, I, 56s 
testament made by, I, 587 
testimonial letters commending, I. 563-

66
time requisite affecting, 1, 573 ff.
work forbidden. I, 582

Novitiate of a religious institute 
establishment of a, 1, 571. 573 
interruption of the. I, 575*78  
local requisites affecting a, I, 571 ff-. 581 
novices classified within a, I, 578 
prolongation of the, I, 588 
purpose of the, 1, 581 ff.
termination of the, I, 588 
time requisite affecting a, I, 573 ff.

Nuncio, competence of an apostolic, 1, 321 
Nuptial blessing, 11, 358, 412

Oath
administrator's, II, 727 
bishop's, 1, 359 
canon's, 1, 408 
cessation of an, II. 555 
court officers', 11, 761 
definition of an. I, 554 
diocesan administrative council related 

to an, 11, 726
diocesan consultors', 1, 421 
diocesan curial olliceis*.  1, 384 
election's presiding officer's, I, 131 
elector's, I. 515 
freedom related to an, II, 555 
intention related to an, 11, 555 
interpietation of an, 11, 556 
kinds of, II, 555 
Modernism affected by an, II, 644 
pastor's, I, 456 
object of an, 11, 555 
proper ordaining bishop determined

through an, 11, 80 If.

Oath (continued)
proxy related to an, II, k»
teller's, I, 231 335
vicar general's, I, 388

Obedience of the clergy, I, 181 ff.
Obreption. rescripts affected by, 1, 74 ff.
Obrogntion: Code’s effect of, I, 9 ff.; con

cept of. 1, 7; custom affected by, I, 58; 
rules governing, I, 45 ff.

Office, ecclesiastical
appointment to; see Appointment to of

fice
benefice compared with an, I. 209 f.; 11, 

648. 650
defined, 1, 208
election to; see Election
irregularity affecting an, II, 120
marriage formalities involving an. II.

31«
ordinary jurisdiction based on an, I, 

«53; n. 5
postulation affecting; see Postulation 
religious superior's, I, 510-15 
resignation of an; see Resignation of of

fice
secularized religious disqualified for, I, 

660
suspension from, II, 846 ff.
vacancy caused by loss of, I, 242

Option: cardinal's right of, I, 296; forbid
den to cathedral chapter, 1, 405

Oratory
administration of public, II, 459 
bishop's, 1, 373; II. 457
Bl os cd Sacrament reserved in an, 11, 

518-21
cardinal's, 11, 457
cemetery's, II, 457, 503
church related to an, II, 435, 456-58 
construction of a public, 11, 459 
dedication of an, 11, 458 ff.
interdict affecting an, II, 843 
kinds of, 11, 456
marriage related to an, 11. 367
Mass celebrated in a private, II, 

460 ff.
private, II, 460-63
public, II, 456*59
relics kept in an, II, 532
sacred functions in an, II, 458, 460
sanctuary right of public, 11, 459
semipublic, 11, 459
ship's, II, 457
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INDEX
Ordinary, local

abstinence obligation subject to the, II, 
499 ff-

abuses affecting religious houses cor
rected by the, I, 639

admission into religion involving the, I, 
56a

adult baptism reserved to the, I, 750 
alienation related to the, II, 735*41»  744 
almsgathering controlled by the, 1, 641 ff. 
Apostolic delegate’s relation to the, 1, 

322
as apostolic legate, I, 322
appointments made by the, I, 216 
associations of the laity related to the,

I, 691-96, 699
banns regulated by the, II, 198-205
benefice established by the, I, 274-79;

II, 647, 651
betrothal related to the, II, 172-75 
bishop as the, I, 254 f., 354 f., 360 ff. 
Blessed Sacrament’s reservation gov

erned by the, II, 518-21
catechetical instruction related to the, 

II, 569-72
Catholic schools supervised by the, II, 

611
censorship of books related to the, II, 

618 ff., 622
censures reserved to the, II, 824 ff.
church building permitted by the, II, 

436
church property supervised by the, II, 

724
confession to the, II, 5
confraternity subject to the, I, 711 
dedications related to the, II, 428-31 
definition of the, I, 254 
dismissed clerical religious subject to 

the, I, 680
dispensing power of the, I, 113; II, 214- 

17; 219 25
division of benefices allowed the, II, 

659 ff.
domicile determining the, I, 136 
elections held under the, I, 516 
exchange of benefices controlled by the, 

II, 696 If.
exclaustrated religious subject to the, I, 

658
excommunication reserved to the, II, 868 
exemption of religious affecting the, I, 

636-40
918

Ordinary, local (continued) 
exhumation dependent on the, II, 477 
Exposition of the Blessed Sacrament in

volving the, II, 526
fast day obligation relaxed by the, II, 499 
feast days related to the, II, 498 
Forty Hours’ Devotion regulated by the,

II, 527
foundations controlled by the, II, 748- 

52
images supervised by the, II, 530 
installation by the. II, 670 ff.
institute of religious obeying the, I, 496- 

99, 501-6
interdict imposed by the, II, 842 
interdict reserved to the, II, 872 
investment dependent on the, I, 547 ff.,

5G8
irregularity relaxed by the, I, 28 f.; II, 

>3942
leases related to the, II, 744
marriage of conscience involving the, 

II. 363 «•
marriage formalities related to the, II, 

338-44
marriage impediments related to the, II, 

214-17, 219-25
mixed schools permitted by the, II, 607 
non-collcgiatc institutes related to the,

II, 699-703
obedience of the clergy shown the, I, 

181 ff.
patronage right related to the, II, 674- 

78
penalties related to the, II, 804, 816 ff. 
pious unions subject to the, I, 711 
place for Mass related to the, I, 819 
preaching mission given by the, II, 573 ff. 
prescription aliecting the, 1, 718 
prohibition of books by the, II, 629 
punishment of exempt religious involv

ing the, I, 638, 640
rectors of churches governed by the, 1, 

476!!.
relics supervised by the, II, 531-35 
religious candidates examined by the, I, 

57°
religious dismissed by the, I, 667, 670 
religious enclosure related to the, 1, 622- 

25, 627
religious enjoying a general dispensa

tion of the, 1, 640
religious houses visited by the, I, 522



INDEX

Ordinary, local (continued) 
religious subject to the, I, 496-99, 501, 

509 
rescripts issuing from the, I, 75 ff. 
reverence of the clergy shown the, I, 181 
sacred hosts as the concern of the, II, 535 
sacred ministry of religious sought by 

the, I, 630, 633
sacred missions related to the, II, 583 ff. 
secularization of religious involving 

the, I, 657
secularized clerical religious incardi- 

nated by the, I, 659
securities supervised by, II, 744 
sermon privilege of the, II, 578 
sennons supervised by the, II, 575 
sins reserved by the, II, 21 fl. 
solicitation denounced to the, II, 3s 
spouses*  separation referred to the, II.

392-97
stipends regulated by the, I, 829, 839 
suppression of religious house involving 

the, I, 499 f„ 505
suspension reserved to the, II, 870 
testamentary provisions protected by the, 

II, 720-23
testimonial letters granted by the, I, 

563; II, 85, 144.48
transfer of benelice by the, II, 658 
vestment fee regulated by the. II. 544 
vicar general as, I. 254 f., 385-88 
visitation of religious involving the, I, 

515, 522. 639
vows relaxed by the, I, 657-62; 11, 215, 

553
Ordinary jurisdiction, 1, 253-64
Organist at non-Catholic services. 11. 513 
Oriental rite, the 

admission to religion involving, 1. 562 
almsgathering related to. 1. 642: II. 713 
baptism in. 1. 758 
books forbidden members of. 11, 630 
confessions related to. II. 10 
continuation in. I. 782 
extreme unction related to. Il, 60 
Holy Office's decrees allecti ng. I. 5, 312 
Holy orders related to, 11, 73. 108, 154, 

270
indulgences pertaining to, I, 5; II, 51 
Latin Code's relation to, I, 4 
North American dioceses of, I, 5 
ordination by Latin rile bishop affect

ing, 11, 79, 85

Oriental rite, the (continued) 
papal constitutions affecting, I, 5 
penalties related to, 11, 810
Sacred Congregation for the Oriental 

Church's competence regarding. I, 312 
Sacred Penitentiary's competence re

garding. I. 313
Oriental rites, original and derivative, i. 

3: in North America. 1, 5
Origin, place of. I, 130 ff.

Paintings permitted in church. II. 450 
Pallium, the. I. 326
Parental authority: baptism related to. I. 

753: Holy Communion and, 1, 853. 
864: marriage and, 11, 190. 207 II.

Parent's obligation to children, 11, 371 
Parish

archives of a, 1, 466
baptismal right of a, 1, 456 
benelice attached to a, 1, 274-79 
burial church related to the, 11, 478 H. 
cemetery of a, 11, 475
chapter's rights related to a, I, 412 
charter related to a, 1, 467 
diocesan administrator's relation to 1

I. 436
division of a, II, 659 ff. 
documents pertaining to a, 1, 466 
donations to a, 1, 518; II, 741 
establishment of a, 1, 274-79 
history of the, 1, 444 
incorporation of a, 1, 445 
investment affecting funds of a religious,

I, 548 
national character of a, 1, 277 
personal character of a, 1, 277 
prescription affecting the boundaries of

a, 11, 718
property of a, 1, 457, 467; II. 5*13«  6-l8« 

651
property right related to the, II, 705 ff. 
registers of a, 1, 466, 773, 791 
religious related to the, 1, 630, 647 
seal of a, I, 466
site transfer affecting a, II, 658 
tenure related to a, 1, 449
union of bcnelices affecting a, II, 655- 

58, 661
vacancy of a, I, 469 ff.

Passion affecting crime, II, 789
Pastoral theology in seminary curriculum, 

It 597
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INDEX
Pastors

absence of, I, 460-64, 470
abstinence obligation relaxed by, II, 499 
advice of, I, 152 If. 
appointment of, I, 450-55 
archives supervised by, I, 466 
assistants of, I, 473-76 
banns related to, II, 198-205 
baptism recorded by, I, 791 
baptism related to, I, 456, 465, 747 
baptismal font's relation to, I, 456, 459, 

770
betrothal related to, II, 172-75 
burial rights of, II, 485-92 
catcchetics obligatory on, II, 567-72 
celibacy enforced against, II, 776 
chapter's rights relative to, I, 412 
charter guarded by, I, 467 
churching of women affecting, I, 459 
collections related to, II, 712 
concursus related to, I, 453 
confession to, II, 5 
confirmation administered by, I, 779 
confirmation recorded by, 1, 791 
confraternities related to, I, 712 ft 
consent of, I, 152 ff.
death indulgence granted by, I, 466 
definition describing, I, 445 
diocesan administrator's appointment 

of, I, 451
dispensing power of, I, 116, 457 
domicile affecting, I, 136, 457 ff. 
donations made by, II, 749 
election of, I, 450 
examination of, I, 453 ff.
fast day obligation relaxed by, II, 499 
feast day obligation relaxed by, II, 499 
funerals related to, I, 456, 458, 485-92 
heretic's relation to, I, 457 
history of, I, 444 
Holy Communion administered by, I, 

456, 458, 465, 524 
infirmity of, I, 471 
installation of, I, 450, 455 
instruction incumbent on, I, 465 
inventory drafted by, 1, 467, 470 
jurisdiction of, I, 116, 253, 255, 456, 

460
marriage as reserved to, I, 456; II, 198, 

847'51
marriage formalities related to, II, 338- 

44
Mass foundations supervised by, I, 467

Pastors (continued) 
Mass for the people involving, I, 276, 

463
Modernism abjured by, I, 456 
negligence causing rebuke of, II, 777 
non-Catholics entrusted to, II, 584 
obligations of, I, 460-67 
pious union's relations with, I, 712 ff. 
prenuptial instruction given by, II, 175 
prenuptial investigation incumbent on, 

II, 177-97, 207-10 
presentation of, I, 450 
processions related to, II, 537 
profession of faith binding, I, 456 
property administration of, I, 457, 467 
qualifications of, 1, 448 
recorded ordinations involving, II, 159 
rectors limiting rights of, I, 477 
registers supervised by, 1, 466, 773, 791 
religious as, I, 648 ff.
religious enjoying dispensation of, I, 641 
removal of, II, 774 
reserved sins related to, II, 25 
residence obligatory on, I, 460-64; II, 775 
rights of, I, 456-60 
sacramental administrations incumbent 

on, 1, 465
sacred furnishings blessed by, II, 545 
sacred missions related to, II, 583 If. 
safe stipe 1 vised by, I, 467 
schismatics related to, 1, 457 
seal of, I, 466 
schools supervised by, I, 466; II, 606 
seminarians supervised by, II, 603 
seminary support related to, II, 589 
stole fees pertaining to, I, 459; II, 490 IT., 

686, 714, 741
suspension ex informata affecting, II, 

777
synod related to, I, 379 
tenure of, 1, 449 
transfer of, II, 775 
vacancy through plural charges of, 1, 

455
Viaticum administered by, I, 456, 458 
vicar foranc's relation to, I, 442 
vicar general's appointment of, I, 451 
vicars of, I, 469-76 
vocations promoted by, II, 587

Paten as object of consecrat ion, 11, 545 II, 
Patriarch, canonical status of, I, 323 
Patrimonial income of a cleric, II, 686 
Patron saints, II, 530



INDEX
Patronage, right of 

agreements among patrons enjoying, II, 
678

alternate exercise of, II, 678 
apostate’s, II, 676. 684 
appointment following exercise of, II, 

681
cessation of, II, 683
children exercising, II, 677 
church repairs controlling the exercise 

of, II. 682
classification affecting, II, 674 
concurs ns related to, II, 680 
conveyance of. II. 674, 676 
death of appointee presented through,

II, 682
definition of, II, 674 
delicts affecting, II. G84 
duties attached to, II, 682 
encouraged surrender of, II, 675 
excommunication allecting, 11, 684, 

839
foundations related to, II, 748 
heretic’s, II, 676. 684
income supplied to retain. Il, 682 
infamy allecting. II, C84 
infidel's. II. 676. 684 
interpretation of, II. 684 
local ordinary’s control of, II, 674*78,  

(>80 ff.
married women exercising. II. 677 
moral person's exercise of, 11, 678 
multiple exercise of, 11. 678 
nomination related to. II. 684 
prescription extinguishing. II. 68) 
privileges attached to. 11. 676 
prohibition restricting the grant of. II,

<*75
proof showing possession of, II, 676 
qualifications of an appointee named 

through, II, 680
schismatic’s, II. 676. 684 
secret society membership related to, II, 

676
simoniacal exercise of. Il, 681. 684 
substitute rights icplacing, 11, 675 
suspension of. 11, 676 
time for exercising, II, 677

Pauline privilege: exeicise of the, II, 381*  
88, 390 II.: Holy Olhce’s competence 
regaiding the, 1 305

Penal laws: concept of, I, 22; interpreta
tion of, 1, 39

Penalties
absolution from, II, 815 
accessories related to. II. 813 
appeal affecting. II, 802 
application of. II. 801. 804-8, 813 fl. 
attempted delicts related to. Il, 814 
authority establishing. II. 804-8 
automatic effect of. 11. 813 
baptism related to. II. 809 
censures as; see Censures 
Church’s right to establish. 11, 797 
classification of. 11. 800 
conditional remission of. II, 818 
definition of. 11. 799 If. 
delict as measure of. II. 811 
dispensation from. II. 815 
doubtful, 11, 802 
duress affecting. II. 812 
extraordinary cases involving. Il, 805 
formalities inflicting. Il, 807 
frustration related to. 11. 814 
ignorance affecting, I. 31; ll. 811 
imputability as measure of, 11.811 
interpretation of. II, 802 
intoxication affecting, 11, 811 
judicial competence related to, II, 804-

8. 813 If.
local ordinary’s remission of, II, 816 ft 
multiple application of, II, 806, 814 
Oriental rile related to. Il, 810 
persons liable to, II. 809 If. 
picxcription related to, 11, 805, 813, 819 
prudent use of, 11, 797 
puberty related to, II. 812 
reduction of. II, 806 
remission of. II. 815-19 
scandal affecting, II, 805 
subsequent law affecting, II, 810 
unjust. 11. 803 
vicar general related to. II, 804 
vindicative; see Vindicative penalties 
visitors affected by, 11. 810 
warning related to, 11, 813

Penance (sacrament) 
absolution in, II, 14 
accomplice absolved in, II, 13, 865 
annual reception of, II, 33 
authority reserving sins from, II, 21 II. 
cessation of reservation allecting, II, 26 
children’s obligation related to, 11, 33 
choice of minister allecting, 11, 33 
confessional related to, 11, 34 
death related to, II, 11
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Penance (sacrament) (continued) 
definition of, II, 3 
delegated jurisdiction for, II, 6*9  
examination given minister of, II, 8 
excluded minister of, II, 513 
excommunicated minister of, II, 838 ff. 
fee affecting delegation for, II, g 
heretics as subjects of, II, 514 
limited delegation for, II, 9 
loss of office affecting, II, 6 
master of novices administering, II, 19 
mortal sins as matter for, II, 28 
obligation to administer, II, 19 
ordinary jurisdiction for, II, 5 
pastor prohibited from administering, II, 

9 
pastoral attitude in, II, 16 
penalty affecting minister of, II, 6 
place governing administration of, II, 

34
priesthood enjoyed by minister of, II, 5 
qualified minister of, II, 8 
religious recipients related to, I, 528*42;

II, 8 
revoked jurisdiction for, II, 9 
reserved sins related to, II, 20-27 
sacrilegious reception of, II, 34 
satisfaction requisite in, II, 15 
schismatics as subjects of, II, 514 
seal related to, II, 17 ff. 
seminary rector administering, II, 19 
shipboard administration of, II, 12 
solicitation related to, II, 30-33 
superiors administering, I, 529 
venial sins as matter for, II, 29 

Penances, canonical, II, 862 
Penitentiary, Sacred: competence of the, I, 

313; formulas used in replies of the, 
I, 314; history of the, I, 313; recourse 
to the, I, 314

Pension related to benefice, II, 650, 662, 
696, 714

People's appointment to benefice, II, 676 
Person, canonical

apostate as, I, 125 ff. 
baptism's effect in creating, I, 124 ff, 
definition of, I, 124 
excommunicate as, I, 125 ff.; II, 836 
heretic as, I, 125 ff, 
infant as, I, 125 
insanity related to, I, 129 
juridical capacity of, I, 124 ff. 
minor as, I, 129

Person, canonical (continued) 
moral, I, 143 ff. 
natural rights of, I, 123 
puberty affecting, I, 127 
schismatic as, I, 125 ff.

Personality: notion of, I, 123 ff.; baptism's 
effect on juridic, I, 124 ff.

Petition, truth as a requisite condition of 
a, I, 73 ff.

Pew rental, II, 415, 516
Philosophy course in seminary curriculum, 

597
Piety obligatory on clerics, I, 180 
Pilgrimage, precept to make, II, 863 
Pious unions

establishment of, I, 709 
garb of, I, 712 
indulgences communicated to, I, 715 
local ordinary's relation to, I, 712 
members of, I, 709 
pastor related to, I, 712 ff.
place governing establishment of, I, 710 
primary, I, 715 
property of, I, 713
restrictions limiting formation of, I, 710 
title of, I, 710 
transferring site of, I, 714

Political activity forbidden the clergy, I, 
202

Pontifical functions: meaning of, I, 362; 
suspension from, II, 847

Pontifical insignia pertinent to 
abbots nullius, I, 348 
apostolic administrators, I, 344, 349 
bishops, I, 362 
prefects apostolic, I, 340, 349 
protonotarics apostolic, I, 349 
vicars apostolic, I, 340, 349

Pope, the 
ablxrt nullius appointed by, I, 346 
acceptance of election creating, I, 286 
appointments by, I, 216, 219 
bishop's relation to, I, 354-60, 368 
cardinal's creation reserved to, I, 294 
causes reserved to, I, 287 
delegation given by, I, 255 
ecumenical council related to, I, 291 
election of, I, 223, 283-87 
extraterritorial jurisdiction of, I, 282 
indulgences related to, 11, 37*42  
infallibility of, II, 557*61  
insignia of, I, 286 
jurisdiction of, I, 281 ff.
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Pope, the (continued) 

legates of, I. 320 ff. 
major questions reserved to, I, 287 
moral personality of, I, 145 
preaching related to, II, 565 
prescription excluded as to the primacy 

of, II, 718
promulgation at the command of, I, ago 
property subject to, II, 704. 710 
protonotarics apostolic appointed by, 1, 

319
qualifications requisite In, I, >84 
recognition of conciliar decrees by, I, 

290» 33»
religious establishment authorized by, I, 

496-503
religious obedience owing to, I, 507 
religious superior's relation to, I, 518 
resignation of, I, 244, 287, 291 
reverential marks due, I, 287
Roman curia's relations with, I, 301 
successor of, I, 286
suppression of religious related to, I, 505 
titles of, I, 283, 286
veto affecting election of, I, 285 
vicarious power of the, I, 114 

Postulancy of religious, I, 555 ff. 
Postulation

bishop's appointment affected by, I, 358 
definition of, I, 239
occasion for, I, 239, 515 
procedure of, I, 239 
revocation of, 1, 241 
rights dependent on, I, 241 
time affecting, I, 240ff.
votes necessary to effect, I. 239

Poverty related to the marriage contract, 
11. 299

Pieaching
abuses in, II, 581 ff.
Advent related to. 11, 581
bishop: giving authoiity for. 11, 565. 

573 If.; bound by obligation of, 11, 565:
enjoying the privilege of. I, 372; 11, 578 
chaplain's light of, 1, 543
exhortation to attend, II. 5S3 
intradiocesan clergy authorized for, II, 

576 ff.
laitt's obligation to attend, II, 583
Lent 1 elated to, 11, 581
local ordinary’s privilege of, II, 578 
method of, 11, 581 ff.
minister of, 11, 5G5. 576 ff-
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Preaching (continued) 
mission required for, II, 566, 
negligent supervision of. Il, 57g 
orders requisite for. II. 565, 5?8 
Pope's authority for, II, 565 
Pope’s obligation of, ll, 565 
preparation for, II, 582 
qualifications requisite for. II, 575 
religious related to, II, 573.77, 580 
revoked authority for, 11, 575, gg8 
sacred missions related to, 11, 583 ft 
seminarians' practice of, II, 598 
style of, 11, 581 ff.
subject matter of, II, 581 ff. 
Sunday related to, II, 579 ff. 
time governing petition for, II, 577 
vigilant supervision of, 11, 576 

Precedence: general rules of. 1, 155; hier
archy's rules of, I, 323, 327. 371

Precept: canonical, II, 86i, 863; censure 
affected by, 11, 824; concept of, I, 47; 
division of, 1, 47; forma), I, 48

Prefects apostolic, 1, 334-42; see also Ordi- 
nary, local

Prefecture apostolic, establishment of a, 1, 
«74

Prelacy nullius, establishment of a, 1, 273 
Prelate: essential characteristic of a, 1, 163;

jurisdiction of a, I, 345
Prescription

benefice affected by, II, 672 
cases excluding, 11, 718 
good faith requisite in, II, 719 
moral persons affected by, II, 719 
pationage right affected by, II, 683 
penalty affected by, II, 805, 813, 819 
privilege subject to, I, 106 
secular law of, II, 716 ff.
source of privilege in, 1, 95 ff., 101 

Presumption of death affecting marriage, 
11, 261II.

Price for church property, 11, 736
Priests, burial place of, 11, 476; see Clerics 
Primate, canonical status of the, 1, 324 
Privileges

abbot de regimine possessing, I, 645 
abbot nullius related to, I, 348 
abuse of, I, 108
almsgathering among mendicants', 1, 641 
apostolic administrator's, 1, 3.44 
canons entitled to, 1, 40g 
cardinals', I, 298 
cases limiting, 1, 107
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Privileges (continued) 
cessation of, I, 102 ft 
circumstances ending, I, 107 
classification of, 1, 93 
clerical, I, 175 ff.
Code Commission's relation to, I, 103 
Code's relation to, I, 7 ff. 
communication of, I, 95 ff., 634 
custom conferring, I, 95 ff., 101 
date effecting, I, 100, 107 
death affecting, I, 104 ff. 
definition of, 1, 81, 92 
doubt affecting, I, 100 
duration of, 1, 102 ff. 
error affecting, 1, 107 
exemption among regulars', I, 636-40 
history of, 1, 93 
interpretation of, 1, 98 ff. 
law affected by, I, 94 
law affecting, I, 102 ff. 
law distinguished from, I, 92 
law governing, 1, 91 
legislator granting, I, 95, 104 
loss of, 1, 106, 108 
nuns*  participation in regulars', I, 636 
obligation to use, I, 101 
oral grant of, 1, 108 
patronage productive of, II, 676 
prefect apostolic’s, 1, 340 
prescription conferring, I, 95 ff., 101 
proof of, 1, 108 
regulars enjo)ing. I, 634 ff. 
religious share in clerical, I, 636 
religious participating in general, I, 640 
renunciation of, I, 103, 106 
revocation of, 1, 89, 102 
source of, I, 94 ff., 104 
use of, 1, 100 
vicar apostolic's, I, 340

Processions, sacred
Corpus Christi feast involving, II, 536 
definition of, II, 535 
kinds of, II, 535 
pastor's relation to, II, 537 
religious related to, 11, 536 
reverence requisite in, 11, 537 

Procurator in trials, II, 762 
Procurator general of religious institute, 1*  

527
Profession of faith 

bishop’s, I, 359; II, 643 
canons', I, 408; II, 643 
cardinal’s, II, 642

924

Profession of faith (continued) 
conciliar personnel related to the, II, 642 
custom related to the, II, 645 
delegate receiving the, II, 642 
diocesan administrator’s, I, 437; II, 643 
diocesan consultors’ I, 421; II, 643 
multiple obligation involving the, II, 644 
pastor's, I, 456; II, 643 
persons obliged to make the, II, 642-45 
proxy related to the, II, 645 
synod requiring the, 1, 381; II, 642 
vicar capitular’s 1, 437; II, 643 
vicar general’s, 1, 388; II, 643

Profession, religious
act of, 1, 593 ff.
age affecting. I. 590
archives related to. I, 595
ceremonies accompanying. I, 594
chastity imposed by. I, 613
common life accepted by. I, 617 
constitutions accepted by, I, Gio, 614, 616 
date requisite affecting. I, 593 
definition of. 1, 589 
diocesan incardination related to, I, 600 
Divine Office related to, I, 596, 631 
donations following. I, 599 
doubt affecting, I, 602
duress affecting, I, 590
effects of, I, 596
eligibility for office following. I, 596 
excardination effected by, 1, 167 
expiration of temporary, I, 593, 655 
formal command following, I, 614-17 
fraud affecting, I, 590
income affected by, I, 597, 599, 611 
invalidity of, I, 601 
marriage affected by. I, 596, 613 
military service and, I, 602 
obedience imposed by, I, 614-17 
ownership renunciation preceding sol

emn, 1, 598
pastor notified of solemn, I, 595 
peculium related to, 1, 612, 618 
place for, I, 591
poverty as obligation following, I, 610- 

»3
precepts following, I, 614-17 
prolongation of temporary, 1, 592 
property affected by, I, 597-600, 610-13 
renewal of temporary, I, 594II.
resignation effected by, I, 245
rights following temporary, I, 596 
sanation of, I, 601
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Profession, religious (continued) 
signature attached to, 1, 595 
superior admitting to, I, 590 
superior receiving, 1, 591 
temporary, 1, 591 
testament modification following, I, 599 
transferred religious making, 1, 653 

Profiteering from worship, 11, 515 
Prohibition of books

anthologies related to the, II, 634 
anti-clerical works subject to the, 11, 636 
anti-religious works subject to the, 11, 

635 IF-
apocryphal Indulgences subject to the, 

II, 638
apostolic permission related to the dioc

esan, 11, 640
bishops exempted from the, II, 639 
book defined under the, II, 615 
booksellers (round by the, 11, 641 
cardinals exempted from the. 11, 639 
Church's right to impose the. II. 614 
classifications alfected by the, 11, 635-38 
communistic literature subject to the, 11, 

<>35‘ ti37
cooperation in violating the, II, 633 
discovery precedent to the, 11, 631 
cfleets of the, 11, 632 fl.
encyclopedias related to the. Il, 634 
exemptions related to the, 11, 638-41 
Holy Oflicc's competence regarding the,

I. 30.’»
liturgical works subject to the, 11. 638 
local oidinar)'s authority to impose the,

II, 629. 634
natural law related to the, 11. 639 fl. 
newspapers subject to the, 11. 635 
obscene matter subject to the. 11. 638 
Oriental rites related to the universal,

11, 630
penalties connected with the. 11.625.630, 

633
pet mission exempting (tom the. 11, 

639 ff-
publication related to the, 11. 615 
religious aliened by the particular, 11, 

629
religious superiors exempted from the, 

11, 639
report of matter deserving the, II, 631 
scholars exempted fiom the, II, 638 
scriptuial mailer subject to the, 11, 634 fl. 
superior competent to impose the, 11,630 
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Prohibition of books (continued) 
superstitious works subject to the, II, 

637
vigilance connected with the, II. 631,641 
violation of the, II, 632 fl.
visitors affected by the diocesan, II, 629 
writings subject to the, 11, 615

Promoter of justice, the, II, 760, 762. 770 
Promulgation: of bishop's laws. I, 361, 382; 

of conciliar decrees, 1, 290,331; of law, 
1. 15. 19

Proof of delegation, 1, 257 
Property, ecclesiastical 

administration of. 11, 724-31 
administrators airing for, 11, 726-29 
alienation of, ll, 735-41, 744 
annual accounting related to. Il, 729, 749 
apostolic sec's right to, 11, 704 
appraisal preceding alienation of, II, 735 
cathedratic tax related to, 11, 713 
charitable trusts involving, 11, 710, 720 
church building as. 11, 451-55 
Church's right to own, II, 704-8 
collections as source of, 1, 641-45:11, 712, 

720
corporate body's exclusive right to, II, 

710
definition of, 11, 707 
diocesan, 11, 705, 725 
diocesan administration of, II, 725 
diocese's right to. 11, 705 If. 
devolution of, 11, 711 
donation of, 11, 740 
emph) leusis related to. Il, 745 
extraordinary administration of, II, 730 
foundations as source of, 11, 747-51 
gifts as source of, 11, 720-23, 741 
inventory of, 1, 466, 470; 11, 538, 541-44.

727 II. 
kinfolk as purchasers of, II, 744 
laity administering, II, 725-29 
lawsuits allccling, 11, 730, 740 
lease of, II, 744 
loans affecting, II, 739, 74a ff., 746 
local ordinary's supervision of, II, 724 
mortgages of, 11, 742 II. 
parish's right to, 11, 705 ff.
penalties following alienation of, II, 74° 
pension affecting, 11, 650, 662, 696, 714 
Pope's supreme authority over, II, 704, 

710, 724
precious relics pertaining to, 11, 737 
prescription related to, II, 716-20
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Property, ecclesiastical (continued) 
preservation of, II, 727 
reason warranting the alienation of, II, 

735
receivable interest in, II, 746 
recovery of alienated, II, 740 
religious institute's, I, 499, 506, 545*53  
restitution of, II, 731 
sacred objects as, II, 742, 744 
sale of, 11, 735-40, 744 
securities as, 11, 744
taxes as source of, II, 713 
territorial division affecting, II, 711 
testaments as source of, II, 720-23 
tithes as source of, 11, 712 
usury related to, II, 746
votive offerings pertaining to, II, 737 
wages payable from, II, 729 

Protonotaries apostolic, 1, 349-52 
Proxy

baptismal sponsor's, I, 765, 768 
benefice installation related to the, II, 

672
betrothal related to the, II, 174 
canons' installation related to the, I, 408 
confirmation sponsor's, I, 789 
ecumenical council related to the, I, 290 
Divine Office related to the, II, 687 
election affected by a, I, 225 
marriage through a, II, 320-25 
oath related to the, II, 555
plenary council related to the, I, 329 ff. 
profession of faith related to the, II, 645 
provincial council related to the, I, 330 
resignation related to the, I, 244 
visit ad limina related to the, I, 368 

Puberty: age of, 1,127: delict affected by, I, 
128; penalties related to, II, 812; testi
monial letters affected by, II, 146; voter 
affected by, I, 228

Public office held by the clergy, I, 177, 
198 ff.

Public propriety as a matrimonial impedi
ment, II, 290-93

Pyx reserving the Blessed Sacrament, II, 
5M

Qualifications of 
abbots nullius, L 346 
bishops, I, 357 
canons, I, 408 
cardinals, I, 294 
confessors, I, 539

Qualifications of (continued) 
diocesan administrators, I, 434 
diocesan consultors, 1, 419 
the master of novices, I, 578 
office appointees, I, 212, 216 ff. 
pastors, 1, 448 
presented appointees, II, 680 
religious, I, 554 
seminarians, II, 97-104 
sponsors, I, 764 ff., 788 ff. 
vicars forane, I, 441 

Quasi-domicile 
banns affected by, II, 199 
legal obligation affected by, I, 26 ff. 
minor’s, I, 135 
parochial, I, 135 ff., 457 ff. 
testimonial letters affected by, I, 563 
wife's. I, 135

Quasi-parishes: cemetery of, II, 475; estab
lishment of, I, 274

Quasi-pastor 
appointment of the, I, 452 
defined, 1, 447 
extreme unction related to the, II, 60 
Mass for the people affecting the, I, 463 

Quasi-patrimonial income of cleric, II, 
686

Quasi-religious societies, I, 683-86 
Quinquennial report: of bishops, I, 367: 

on catechetics, II, 572; of religious su
perion, I, 519 ff.; of vican apostolic, 
I. 337

Race affecting marriage, II, 297 
Races, attendance of the clergy at, I, 201 
Rank, definition of, I, 156 
Reason: law’s obligation dependent on the 

use of, I, 24; presumption of the use 
of, I, 128; voter qualified by the use 
of, I, 228

Reasons for 
alienation of property, II, 735 
bequest modification, II, 749 ff. 
dispensations, 1, 117 
division of benefices, II, 661 
foundation revision, II, 751 
matrimonial dispensations, II, 233-38 
reduction of cleric, I, 269 
resignation, 1, 243 
separation of spouses, II, 392-97

Reconciliation: of cemetery, II, 475; of 
church, 11, 448

Reconsecration of altar, II, 467 
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Recourse

candidate for orders taking, II, 94 
censures as the object of, II, 822 
confessor's, I, 542
dismissed religious taking, 1,668,670,677 
general rule governing, I, 301 ft 
novice's, I, 588 
pastor confessor's, II, g 
religious protesting withdrawn jurisdic- 

lion through, II, 10
suppressed association taking, I, 701 
vindicative penalties as die object of, II, 

850
visitutor's decrees as object of. I, 370, 523 

Rector: administrator of church property,
II, 451; character of his charge, I, 
476 If.

Rector of a seminary
church governed by a, I, 477
confessions related to a. II, 19, 601 
extreme unction related to a, II, 61 
funeral rights belonging to a, II, 482,602 
religious as a, 1, 647 
parochial rights of a, II, 601 
preordination investigation involving,

II. 97-104, 145
synod related to a. I, 379
vigilance required of a, II, 602

Reduction to the lay state: dismissal of 
clerical religious effecting. I, 669. 679; 
effects of, 1, 270; means of, 1, 269 If.: 
reasons for, I, 269

Refusal affecting further petitions for re
scripts, 1, 75 If.

Registers
baptismal, I, 773 
confirmation, I, 791 
death, 11. 492 
marriage, 11, 359-62 
ordination, 11, 158 
parochial, 1. 466 

Relatives: ap|»oiniments involving, I, 220;
property purchases imolving, 11, 744 

Relics: altar's, 11, 466; authentication of, 
II. 532: sale of, 11, 531, 531. 737: trans
fer of, II, 531, 534; veneration of, II, 
5*  «• 53*-35

Religion: in school courses, 11, 605 ff.; in 
seminary cuiriculum, II, 595

Religious
abbacy nullius of, 1, 637 
abbot's power to ordain, II, 86 
absence of, I, 629, 638, 643 ff.
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Religious (continued) 
absolution from censures affecting I 

530 K.
abstinence related to. U, 501 
abuses among, 1, 639 
accounting rendered by superiors gov

erning, 1, 551. 568
admission given the novices of. I, 557-67 
age: requisite in novices of. I, 559 ff.;

requisite in profession of, 1.590; requi
site in superiors of, 1, 513 

almsgathering by, 1. 641-45 
apostates from the institute. I, 662 ff. 
benefices affected by profession as, I, 245, 

600
benevolent bishop accepting secularized, 

I. 659
bishops ns, I, 646 ff.
bishop's authority over, I, 496 99. 501, 

?»<*>
bishop's consent allowing investment to 

1. 517
bishop's election rights over, I, 516 
bishop's visitation of, I. 522, 639 
Blessed Sacrament reserved by, 11, 518-21 
books published by, 11, 618 ff. 
burial rights of, ll, 481 
cardinal protector of, 1, 302, 508 
cardinals as, 1, 646 ff.
catechetics related to, I, 519: II, 570 
cemetery of, 11, 475 
censors as, I, 647 
chaplains of, 1, 543 
chapters of, I, 510 ff.
churches of, I, 503, G30, 649; II, 428 ff., 

434-37
clergy distinguished from, I, 157 ff. 
confession incumbent on, I, 618 
confessors of; see Confessors 
congregation of, I, 488 
constitutions of, I, 492 
contractual responsibility of, 1, 55a 
counselors governing, I, 526 
court action related to, II, 761 
curriculum of, I, 606 
decrees publicized among, 1,518 
definitions describing, 1, 480-82, 487, 491 
dignities conferred on, I, G46 ff. 
dimissorial letters affecting, 11, 87-91 
diocesan conferences related to, I, >86 
diocesan consultors as, I, 420, 647 
dismissal of; see Dismissal of religious 
dominalive power of, I, 510 ff.



INDEX
Religious (continued)

donations related to, I, 553; II, 6gg, 721 
duress affecting novices of, I, 559, 570 
economcs administering property of, I, 

526
election of superiors governing, I, 515-18 
enclosure; see Enclosure in congregations 

of religious; Enclosure of men regu
lars; Enclosure of nuns.

essential characteristics of, I, 480-82, 
487 ff.

establishment creating: houses of, I, 501- 
5, institutes of, 1, 496-99; provinces of, 
I. 500

examination of junior clerical, I, 607 
excardination relating to, 1, 167 
exclaustration of, 1, 657 ff.
exemption of, 1, 636-40
exercises promoting the piety of, I, 618 
exhortation given among, I, 519 
Exposition of the Blessed Sacrament per

mitted, II, 525 ff.
fast days related to, II, 501 
feast days related to, II, 501 
first order affiliation of, I, 498 
fugitives from the institute, 1,663 
habit obligatory on, I, 619 
history of, I, 483-87 
Holy Communion received by, I, 619 
Holy Office's competence affecting, 1, 512 
houses of, 1, 489, 603 ff.
illness of penitent, I, 538 
images supervised by, 11, 531 
impediments affecting candidates of, I, 

558*62
income of exclattstratcd, 1, 658 
institutes of, I, 487 ff. 
interdict related to, 11, 842 
irregularities relaxed by, 1, 28; II, 139-42 
jurisdiction of, 1, 510 ff.
laity distinguished from, I, 157 ff.
last sacraments received by women, I, 

525; II, 61
letters of, I, 632
liturgical ordinances affecting, II, 515 
local dispensations enjoyed by, I, 640 
local ordinary's punishment of exempt, 

I. 638, 640
military chaplains, I, 650
monasteries of, I, 488
monastic congregations of, I, 488 
motives in profession of, I, 554, 5-0 
name designating institute of, I, 499 
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Religious (continued) 
notaries serving, I, 512 
novices of; see Novices of a religious in

stitute
novitiate of; see Novitiate of a religious 

institute
oath binding electing, I, 515 
office affected by profession as, I, 245 
offices forbidden secularized clerical, I, 

660
oratories of, I, 503 
orders of, I, 488 
ordination record of, II, 159 
papal blessing conferred by, II, 41 
parish administered by, I, 648 
parish liturgical conflict with, I, 630 
parochial vicars, 1, 447, 449, 452-56, 462- 

64, 468-76, 648 ff.
penances imposed on, I, 511 
philosophical training of, I, 603-8 
postulancy required of, I, 555 
preaching related to, II, 573-77 
precedence affecting, I, 494 
prefect apostolic's relations with, I, 335, 

339
prefects of studies, I, 605
pre-ordination examination of, II, 149 
pre-ordination retreats of, II, 151 
private vows of, I, 511 
private vows relaxed among, II, 552 ff. 
privileged altar related to. II, 43 
privileges of; see Privileges 
pi 01 css io ns related to, 11, 536 
procurator general of, I, 302, 527 
profession of; see Profession, religious 
prohibition of Irooks affecting, 11, 629 
property of; see Properly, ecclesiastical 
qualifications: requited in, 1, 554; en

dowing superion of, I, 504 
quinquennial report of, I, 519 ff. 
reduction to lay state affecting, I, 6G9, 

679
reserved sins affecting, I, 528-32 
residence incumbent on, I, 629 
retreats of; see Retreats 
sacraments administered by, I, 523 ff., 

630; 11, 60
Sacred Congregation governing, I, 307 ff., 

508
sacred furnishings blessed by, II, 545 ff. 
sacred hosts renewed by, 11, 525 
sacred ministry offered local ordinary by, 

II, 630, 633
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Religious (continued} 
sacred missions related to, II, 583 ff. 
secrecy affecting testimonial letters of, I» 

566 
secularization of, I, 657-62 
seminary personnel related to, II, 593 
seminary rector as, I, 647 
seminary tax related to, U, 589 
stale of, I, 480-82 
studies among, I, 603 ff. 
superiois of, 1, 491, 510 ff. 
superiors admitting novices of, I. 562 
superiors governing confessions of, I, 

529 
superiors granting testimonial letters to,

I, 564-67 
suppi cssion affecting: houses of, I, 505;

institutes of, I, 499; provinces of, I, 
500

synodal examiners as, I, 647 
synodal judges as, 1, 647 
synod’s relation to, I, 379 
tellers among. I, 515 
term allowed superiors of. I. 514 
terminology affecting. 1. 487-92 
testimonial letters: commending novices 

of, I. 563-66; affecting ordination of,
II. 144-4«

theological conferences of. I, 60S 
theological training of, I, 603-8 
time ruling otdination of. 11. 156 
title justifying otdination of. 11. 118 
titles allowed. 1. 525 
transfer affecting. 1. 651-54 
trial dismissing cleiic.il exempt. I. 672-78 
union of benetices affecting. 11. 655-58 
vestment fee chatgcd by. 1. 5(4 
vicar apostolic's relations with. 1. 335. 339 
vicar general as. 1. 386, 647 
visiting by. I. 629 
visits to. 1. 629

Religious education, siiptemacy of. II. 605 
Remedies, penal, ll. 860 II. 
Remission of penalties, ll, 815-19 
Removal of pastors, ll, 771 
Renunciation: of clerical privileges, I, 178; 

of privilege's, 1. 103, 106
Repaiis to church building, 11. 454 
Repott on catechrtic's, ll. 571 
Rcsciipts

apostolic see gianting, 1, 70, 75 If., 82, go 
benefices affected by, I, 81 
beneficiaries of, I, 71, 78
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Rescripts (continued} 
cessation of, I, 89 ff. 
competence in granting, I, 70, 75 ff. 
concept of, I. 68 
conditions affecting, I, 72 ff., 86 
conflicting. I. 79 ff. 
custom limiting, I, 78 
date affecting, 1. 72. 80, 8$ 
dispensation contained in, I, 91 
doubt affecting, 1, 81 
duration of. 1. 89 ff. 
error affecting. I, 78 
execution of. 1, 82 ff. 
executor of. I, 69. 84 ff. 
fees connected with. 1. 88, 302 
form of, 1, 79 
fraud affecting. I, 74 ff., 83 
history of, 1, 69 
interpretation of, 1, 81, 98 ff., 118 
kinds of. 1. 69 
language petitioning for, I, 302 
law limiting. 1. 78. 89 
motu proprio clause affecting, I, 77 
obreption affecting, 1, 74 ff. 
privileges contained in, 1. 91 
refusal affecting subsequent requests for,

I. 75 ff-
response formulas employed in, I, 302 
revocation of, 1, 89 
rights limited by. I, 78, 81 
subieption affecting, 1, 74 ff. 
substitute executor of, 1, 87 
superior granting, 1, 70. 75 
truth qualifying petition for, I, 74 ff.

Reservation: of censures, ll, 824-34; °f s*ns«
II, 20-27; of vows, II, 551

Residence: bishop’s obligation of, I, 363 ff„ 
376; cardinal’s obligation of, 1, 297; 
pastor’s obligation of, 1, 460-64; 11, 
775; tacit resignation related to, I, 245 

Resignation of office 
abbot nullius related to, I, 348 
acceptance accorded, 1, 246 
benefice surrendered through, II, 695 
bishop’s, I, 374, 430 ff. 
cardinal’s, I, 299 
classified, I, 243 
coercion affecting, I, 244 
competence of one tendering, I, 243 
delay effecting tacit, 1, 245 
delegation following, I, 263 
dimissorial letters related to, II, 86 
duress affecting, I, 244
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Resignation of office (continued)
effect following, I, 220 
error affecting, I, 244 
fear affecting, I, 244 
form tendering, I, 244 
filing preceding, I, 244 
force affecting, I, 244 
garb related to tacit, I, 245 
heresy affecting tacit, I, 245 
marriage attempt effecting tacit, I, 245 
marriage formalities related to, II, 342 
military service effecting tacit, I, 245 
non-residence effecting tacit, I, 245 
notification sent the one tendering, I, 

247
plural offices effecting tacit, I, 245
Pope's, I, 244, 287
prefect apostolic's, I, 340 
proxy acting in, I, 244 
simony affecting, I, 244 
superior receiving, I, 244 
tacit, I, 245
time restricting, I, 246
use of reason affecting, I, 243
vacancy following, I, 246
vicar apostolic's, I, 340
vicar general’s, I, 389
withdrawal revoking, I, 246
writing as requisite to, I, 244

Retreats
bishop's, I, 363 ff.
canons', I, 414
cleric’s, I, 181
diocesan consultors affected by, I, 421 
novices making, I, 589 
pastors’, I, 460-64 
postulants', I, 557 
precept to make, II, 863 
prefect apostolic’s, I, 337 
religious making, I, 618
religious superiors affected by, I, 518 
vicar apostolic's, 1, 337

Retroactivity of law, I‘; 20
Reverence shown ordinary by the clergy,

I, 181
Revocation

chancellor's appointment affected by, I, 
39»

custom affected by, I, 58
delegation affected by, I, 262
dimissorial letters affected by, II, 86 
law affected by, I, 45 ff.
privileges affected by, 1, 89,102

Revocation (continued) 
rescripts affected by, I, 89 
vicar general's appointment affected by, 

I. 389
Rights: acquired, I, 7; natural law insur

ing, I, 123; rescripts qualified by ac
quired, I, 78, 81

Ring: bishops transmitting, I, 540-44; car
dinals transmitting, I, 539*44;  clerics 
forbidden to wear, I, 196; prelates 
wearing, I, 340, 344, 348 ff.

Rite: concept of. I, 6; determination of, 1, 
140 ff.; transfer of, I, 142

Rites: sacramcntals consisting of, II, 419 ff.; 
Sacred Congregation of Rites govern
ing. 1. 310. See also Oriental rites.

Roman curia, the
Basilica of St. Peter administered in, I, 

3*9
cardinal protector's relations with, I, 302 
ceremonies governed by congregations 

of, I, 310
Chamber (Camera) as an office in, I, 318 
Chancery as an office in, I, 317 
Code Commission's competence in, I, 320 
competence within, I, 301 
concordats regulated by, I, 310, 319 
Congregation of the Council within, I, 

307. 332
Consistorial Congregation's competence 

in, I, 305
consistor)*  in, I, 300 
consultors within, I, 304 
Datary as an office in, I, 317 
development of, I, 300 
discipline in, I, 301 ff. 
fees payable to, I, 302 
function of, I, 299 
Holy Office's competence in, I, 304 
languages preferred by, I, 302 
law governing the, I, 300 
meetings in the, I, 304 
officials of congregations in the, I, 304 
Oriental riles governed by a congrega

tion of the, 1, 312
origin of the, I, 300
Penitentiary as a tribunal in the, I, 313 If. 
Pope’s relations with the, I, 301, 304 
prefects of congregations in the, I, 304 
propagation of the faith promoted within 

the, 1, 309, 332
property administration in the, I, 318 
recourse to the, 1, 301 ff., 314

930
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Roman curia, the (continued) 
religious obeying congregation in the, I, 

307 ff.
religious procurator’s relations with the, 

I. 302
response formulas used by the, I, 302, 

3»4
Rota as tribunal in the, I, 315
Russia as the concern of the, I, 319 
sacraments guarded by congregations of 

the, I, 305 ff.
secrecy required in the, 1, 301 
Secretariate of Briefs in the. I, 319 
secretaries of congregations in the. I. 304 
seminaries supervised by a congiegation

of the, I. 311
Signatura as tribunal in the, I, 315 
State secretariate in the, I, 318 
units of the, I, 399 
universities governed by a congregation 

of the. I, 311
Vicariate of Rome in the, I, 320
Vulgate Commission’s competence in 

the, I, 330
Roman law, personal rights under the, I, 

124
Rota, Sacred Roman: competence of the, 

I. 315: 11. 758: history of the. 1, 315
Rules of law affecting interpretation. 1, 42 
Rules of religious institutes. 1, 492
Rural deaneries, establishment of, 1, 279 
Rural deans

benrlices supervises! by, 11.689 
confciences supervised by, 1, 443 
deiinition describing. I, 441 
duties of, 1, 441 ff.
faculties appiopriate to, 1, 441 
pastor’s relation to. 1. 442 
precedence of, 1, 444 
privilege's of, I, 444 
qualifications of, 1. 444 
repot t irquiied of. I. 443 
residence of. 1. 443 
reserved sins related to. 11, 24 
synod related to, 1, 379. 442

Sacramentals
Ircnclii iaries of the, 11, 421, 514, 837 
blessings as rescued, 11, 416-19 
ceremonies pettaining to the, 419 ff. 
conseci.itions as, II, 416, 42bff. 
deiinition of. 11, 413 
effect of the, 11, 414

Sacramentals (continued) 
excommunication affecting reception of,

II. 837 
exorcisms as, II, 423*36  
Holy Sec’s exclusive competence regard

ing. II, 415
interdict affecting reception of, II, 842, 
/45

kinds of, II, 414 
minister of the. II, 415-19 
rites pertaining to the, II, 419 ff.
sacred places constituted through the, II, 

428
source of the, II. 415

Sacraments: see also Baptism, Confirma
tion. Extreme unction. Holy Com
munion, Holy orders. Marriage, Pen
ance (sacrament) 

catechetical instruction related to the,
II, 568 

conditions affecting administration of 
the. 1, 740

confessor as minister of the last, I, 
525

excommunication related to the, II, 
837

heretics denied the, I, 739; II, 514 
Holy Office’s competence regarding the, 

I*  3”"»
holy oils related to the, I, 741 
interdict related to the, 11, 84a, 845 
minister of the, 1, 736 If.
nature of the, 1, 735 
offerings related to the, I, 742 
pastor's obligation related to the, 1, 

485
recipient of the, 1, 738 
religious as ministers of the last, I, 523 ff. 
repetition of the, 1, 740 
reverence due the, I, 739 
rites accompanying the, 1, 740 
Sacred Congregation of the Sacraments 

related to the, I, 306
Sacred Penitentiary's right to inspect in

dulgence grants, II. 46
Safe of parish, 1, 467; 11, 727 
Saints, veneration of the, II, 511, 529 
Salary of the clergy, 11, (»90-94 
Sanation of marriage, II, 405-11 
Sanctuary, church’s right of, II, 450 
Scandal related to penalties, 11, 805 
Schism: deiinition of, 11, 562; juridical per

sonality affected by, 1, 125 If.
93»
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Schools

canonical mission affecting teaching in, 
II, Gog

catechetical instruction related to, II, 
568, 60G ff.

clerics in post-graduate, II, 610 
coeducation in Catholic, II, 613 
confessions involving superiors of, II, 

613
degrees related to, II, 609
local ordinary: Catholic schools and, II, 

611; mixed schools and, II, 607 
mixed, II. 607
morals protected in, II, 606 
non-Catholics admitted to Catholic, II, 

607
normal school training related to, II, 61s 
obligation to establish Catholic, II, 609 
parental obligation related to, II, GoG ff. 
parochial schools as public, II, G08 
pastor’s obligation related to, I, 4G6; II,

606
religious education supervised in all, II, 

611
right to establish, II, 608
teachers related to parochial, II, 610 
universities related to, II, G08, 613 
visitation of parochial, II, G11

Scripture, sacred: censorship related to, 
II, 616, 624 ff.; curriculum of semi*  
narics containing, II, 599; forbidden 
texts of, II, 634 ff.

Secrecy: ballot subject to, I, 230; marriage 
guarded by, II, 363 ff.; and Roman 
curia, I, 301; trials involving, II, 761

Secretariate of Briefs, I, 319 
Secular institutes, I, G86
Secularization of a church, II, 455 
Secularization of religious, I, 657-62 
Seminary

administrative board of a, II, 591 
athletics in a, II, 602 
biblical studies in a, II, 596, 599 
bishop’s comprehensive control of a, II, 

590
burial rights pertaining to a, II, 482 
catechetical instruction in a, II, 5G9,598, 

603
confessors in a, II, 593
cultural training in a, II, G02
curriculum in a, 11, 10G If., 595*99  
disciplinary board of a, II, 591 
discipline promoted in a, II, 602 ff.
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Seminary (continued) 
dismissal related to a, II, 603 
dismissed seminarian’s admission to a, 

It 594 
examinations in a, II, 597 
faculty of a, II, 599 
Gregorian chant in a, II, 597, 599 
Hebrew course in a, II, 597 
Latin course in a, II, 595, 598 
legacies supporting students In a, II, 

593 
liturgy exemplified in a, II, 598, Got 
Mass celebrated in a, II, 601 
obligation to establish, II, 587 
officials of a, II, 591, 593 
pastoral theology taught in a, II, 597 ff. 
philosophy course in a, II, 597 
preaching in a, II, 598 
qualifications warranting admission to a, 

H, 594 
rector of a; see Rector of a seminary 
religion course in a, II, 595 
report describing student's progress in a, 

H. 597 
residence requisite in a, II, 95, 106 ff. 
right to establish a, II, 58G 
Sacred Congregation's competence re

garding a, I, 311 
spiritual exercises in a, II, Goo 
statutes of a, II, 590, 602 
support of a, II, 589 
tax for a, II, 589, 714 
testimonial letters preceding admission 

to a, II, 594
testimonial letters required of a, II, 144 
theology course in a, II, 597 ff.
vacation periods of a, II, 603

Sentence in an ecclesiastical court: censures 
affected by a, II, 822; penalties related 
to a, II, 804-8, 813 ff.; procedure in
volving a, II, 7G8 ff.; vindicative pen
alties related to a, II, 851

Separation of spouses, II, 392-97 
Sepulcher in an altar, II, 4G6 ff. 
Sexton of a church, 11, 454 
Signatura, competence of the Supreme 

Apostolic, 1, 316
Simony 

agreement in, I, 726(1. 
benelice conferred through, II, G70, 690 
delict of, I, 729 
divine law as prohibiting, I, 725*29  
kinds of, I, 727
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Simony (continued)

patronage exercise tainted by, II, 681, 
684

penalties for, I, 730 ff.
price in, I, 728
privileged altar affected by, II, 45 
resignation affected by, I, 244 
restitution following, I, 730 ff. 
subject matter of, I, 728

Simulation of matrimonial consent, II, 
3**9*  «3

Sin related to censures, II, 828
Singing: church, II, 517; at non-Catholic 

services, II, 513
Societies: condemned, I, 692, 697; II, 250; 

quasi-religious, I, 683-86; related to 
Christian burial, 11, 490, 495

Solicitation in confession, 11, 30-33 
Spendthrift related to trials, 11, 762 
Spiritual relationship: baptism related to,

I, 768; confirmation related to, 1, 790; 
as matrimonial impediment, 11, 293- 
96

Sponsors: at baptism, I, 763-68; II, 839; at 
confirmation, I, 788 ff.; 11, 839

Spouses attacking marriage in ecclesiastical 
court, 11, 770

State Secretariate in the Roman curia, 1,318 
Statutes of a seminary, 11. 590, 603 
Stipends for funerals, II, 49011., 715; see

also Mass stipends
Stole fees, 1. 459; 11, 490 ff.. 686, 714, 

74»
Studies in cleric.il institutes. 1. 606 8
Study obligatory on ordained clergy, 1, 

183 ff.
Subreption affecting rescripts, I, 74 ff.
Subrogation: Code's effect of, 1, 9 If.; con

cept of, 1, 7; custom affected by, 1, 58; 
rules governing, I, 45 ff.

Substitute rescript executor, 1, 87
Suicide: Chtistian burial related to, 11,495; 

irregularity lesulting from attempted,
II. 131

Suit, capacity to bling, II, 761
Summons issued: to panics, II, 763: to wit

nesses, 11, 766
Sunday institution, 11, 569. 579ff.
Suppression affecting religious institutes, 

I. 499 506
Surgery pi active: forbidden the clergy, 1, 

198; ii regula lily 1 elated to, 11, 132 
Surveillance, canonical, 11, 862

Suspension
benefice affected by, II, 847 
classification qualifying, 11, 846 
definition describing, II. 846 
delicts meriting, II, 870 
dismissal of religious involving, I, 680 
disqualifications resulting from, II, 848 
ex informata, 11, 777 
holy orders limited by, 11, 846 
jurisdiction affected by, II. 846 
limits of, 11, 848 
marriage affected by, II» 338. 341 ff. 
ministry affected by, 11, 84611. 
mitigation of, ll, 848 
moral person affected by, 11, 848 
multiple effect of, 11, 848 
office affected by. 11, 846 ff. 
persons affected by, 11, 835 
pontifical functions affected by, 11, 847

Synod, diocesan
administrator’s relation to the, I, 378, 

436
agenda for the, 1, 381
authority convoking the, I, 382 
bishop's rights in tire, 1, 378, 38s 
canons' right to attend the, 1, 379 
clerics entitled to attend the, I, 379 
clerics invited to attend the, I, 379 
committees preparing for the, 1, 381 
convocation of the, I, 37H 
definition of the, 1, 378 
examiners appointed in the, I, 397 
obligation to hold a, 1, 378 
ollieeis of a, 1, 381 
parish priest consultors appointed in 

die. I. 397
pastors entitled to attend the, 1, 379 
place for the, I, 378 
procedure in the, I, 381 
profession of faith in the, I, 381 
promulgation affecting the, 1, 382 
reasons excusing from the, 1, 380 
religious entitled to attend the, L 379 
sessions of the, 1, 381 
vicar general's attending the, 1, 379» 388 
voting in the, I, 383

Tabernacle of the Blessed Sacrament, 11, 
522

Tablets, memorial, II. 474 
Tametsi decree, II, 333'37 
Taverns, clerics forbidden to visit, 1, 198
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Taxes: ecclesiastical, II, 713; rescript exe
cution charged with, I, 88

Teachers in parochial schools, II, 610
Teaching authority of the Church; see also

Catechetical instruction; Missions,
service as, II, 116

Titles allowed religious, I, 525
Tonsure: definition of, I, 160; II, 71; effect 

of, I, 160, 173; incardination through, 
I, 165; reduced clerics deprived of the, 
I, 270; worn as an obligation, I, 194 

Transfer
benefice as object of, II, 658 
bishop’s, I, 374, 430 ff.
definition relating to, I, 249 
dowry affected by, I, 569 
incumbent’s consent to, I, «49 
kinds of, I, 24g 
patronal feast as object of, II, 502 
reasons justifying, I, 249 
religious affected by, I, 651-54 
revenues collectible after, I, 250 
superior making, I, 24g 
vacancy resulting from, I, 250 

Trusts, investment of, I, 547; II, 74g 
Truth in petitions for rescripts, I, 73 ff.

Union of benefices: apostolic see's author
ity regarding the, II, 655; effects of 
the, II, 654; kinds of, II, 654; local 
ordinary’s competence for the, 11, 
655 ff.

University: Apostolic Sec’s exclusive right 
regarding a, II, 608; Sacred Congrega
tion’s supervision of a, I, 311

Use of reason: crime related to the, II, 788; 
elector’s need of, 1, 228; sacraments 
related to the, 1, 851 ff.; II, 33

Vacancy 
in abbacy nullius, I, 348 
in benefice, II, 66g, 671 
in office, 1, 242 
in parish, J, 46g ff. 
resignation causing, 1, 246 
in see, 1, 42939 
in vicariate apostolic, 1, 340 

Veneration of the saints, 11, 511, 529 
Vessels, sacred

bishop’s, 11, 540-44 
bishop’s use of, II, 544 
blessing of, II, 545 ff. 
cardinal’s, II, 539-44

sacred; Preaching; Profession of faith; 
Schools; Seminary

apostasy related to the, II, 562 
attributes of the, II, 558 
divine origin of the, II, 557 
doctrinal conferences related to the, II, 

568
heresy related to the, II, 557-6« 
organs of the, II, 558 
schism related to the, II, 562 
scope of the, II, 557 

Tellers, I, 231, 515 
Testament: novices making a, I, 587; pious 

causes benefiting from a, II, 720-23 
Testator: capacity of the, II, 720; intent of 

the, II, 720-23
Testimonial letters: novices needing, 1, 

563-66; ordination related to, II, 85, 
144-48; seminarians needing, II, 85, 
M4-48» 594

Theological conferences, I, 185
Theological courses in a seminary, II, 

597 Il- 
Third Orders 

definition of, I, 705 
history of, I, 705 
members enrolled in, I, 706 
sacred (unctions shared by, I, 707 
statutes of, 1, 707 
superiors of, I, 706 

Time
church consecration related to, II, 440 
election affected by, I, 223, 225, 235 ff. 
marriage formalities related to, II, 343 
ordinations related to, II, 108 ff., 155 ff. 
postulation affected by, I, 240 ff. 
presentation affected by, II, 677 
presented beneficiary’s appointment re

lated to, II, 682 
reckoning of, I, 60-67 
resignation affected by, I, 246 
suspended computation of, 1, 67 

Tithes, II, 712 
Title: altar’s, II, 468; church's, II, 442, 444 
Title (ordination) 

benefice as, II, 110 
excardina ted cleric's, I, 169 
lost, II, 113

Title (ordination) (continued) 
mission as, II, 114 
patrimony as, II, 111 
pension as, II, 112 
religious related to, II, 118
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Vessels, sacred (continued) 
custody of, II, 538, 544, 547 
fee connected with use of, 11, 544 
parish’s, II, 541*44  
sale of, II, 546

Vestments
bishop’s, II, 540-44
bishop's use of, II, 544 
blessing of, II, 545 (I. 
cardinal’s, 11, 539-44 
custody of, II, 538 IL, 544, 547 
fee connected with use of, 1. 544 
Mass requiring special, I, 806 
parish’s, II. 541-44 
sale of, II, 546

Veto of papal election, I, 285
Viaticum: pastor s right regarding, I, 45®» 

458
Vicariate: apostolic, 1, 273; forane, I, 279; 

perpetual, II, 619, 660; of Rome, 1. 320 
Vicars apostolic, I, 334-42; see abo Ordi

nary. local
Vicars auxiliary

appointment of, I, 471 
confession to, 11, 5. 25 
marriage formalities related to, II. 33®*  

44
Mass for the people related to, L 47*  
precedence rights of, 1, 475 
removal of, I. 475

Vicars capitular; see Administrators, dioc
esan

Vicars econome
appointment of, 1, 469 
confotum to, 11, 5, «5 
jurisdiction of, 1, 470 
marriage formalities related to, II» 33®*  

44
Mass fm the people and. 1. 46311.. 47*  
ministers of conlninaiion, 1, 780 
obligations of. I, 470 
pietcdeme rights of. 1. 475 
removal of. 1, 475 
rights of, I, 470 
synod’s «elation to, 1. 379

Vicars forane
conferences supervised by, I, 443 
definition de>cithing, 1. 441 
duties of. I. 441 
faculties appiupriate to, I, 441 
pastor’s absence reported to, I. 462 
pastor's relations with, I, 44s 
precedence rights of, I, 444

Vicars forane (continued) 
privileges of, I. 444 
qualifications of, 1, 441 
report required of, 1, 443 
residence of. I, 443 
synod related to, I, 379, 442 

Vicars general
apostolic administrator’s relations with, 

I» 344
appointment of, I, 385 
appointments related to, 1, 451; II, 665 
associations related to, 1, 694 
benelices related to, II, 651, 665, 696 If. 
blessings related to, 11, 430 
coadjutor bishops as, I, 376 
church building related to, II, 436 
confessions of women religious involving, 

1» 540consecrations related to, II, 428 ft. 
dimissoria! letters related to, 11, 84 
diocesan consultors as, I, 420 
excardination related to, 1, 166 
incardination related to, 1, 166 
indulgences related to, II, 45 
interdict related to, II, 842 
limitations of, 1, 387
marriage formalities related to, II, 338- 

44matrimonial impediments related to, 11, 
214-17, 219-25

necessity of, I, 385 
office removal related to, I, 475 
ordinary power of, I, 245, 385-88 
penalties related to, 11, 804 
precedence rights of, I, 388 
precepts related to, II, 804 
profession of tuilh made by, I, 388 
protono tar y’s insignia belonging to, 1, 

35L 3«!)
qualifications of, I, 385 
religious as, 1, 386, 647 
religious institute related to, I, 496 
rescripts related to, 1, 77 
reservation of sins related to, 11, 21 
see vacancy affecting, I, 429 
solicitation denounced to, II, 32 
synod’s relation to, 1, 378. 388 
terminated office of, I, 38g 
testimonial letters related to, II, 146 

Vicars (parochial) of moral persons
appointment of, I, 447, 452, 468 
exclusive office belonging to, I, 412 
installation of, I, 452, 468
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Vicars of moral persons (continued) 
marriage formalities related to, II, 338- 

44
Mass for the people affecting, I, 463 ff.
oath of, I, 456
precedence rights of, I, 457 
profession of faith made by, I, 456 
qualifications of, I, 452*55  
removal of, I, 449, 468 
residence of, I, 462

Vicars substitute: appointment of, I, 462, 
471; confession to, II, 5, 25; marriage 
formalities related to, II, 338-44; Mass 
for the people affecting, I, 463 ff., 471; 
removal of, I, 475

Vindicative penalties
confessor related to, II, 851
definition of, II, 850
degradation among the, II, 859 
deposition among the, II, 858 
deprivation of benefice among the, II, 

856
deprivation of garb among the, II, 857 
disqualifications among the, II, 853, 

855
enumeration of, II, 853, 855
expiration of, II, 851 
legal infamy among die, II, 853 ff. 
lost clerical privileges classed among the,

II, 857
ministry forbidden by, II, 857 
money fines among dic, II, 853, 855 
parish site transfer among the, II, 853 
recourse against, II, 850 
remission of, II, 851
residence obligations enforced as, II, 

857
suspended sentence affecting, II, 851 
transfers of secs among the, II, 853 

Violence: clergy affected by, I, 174; crime 
committed with, II, 78g; election af
fected by, I, 227, 229; resignation 
affected by, 1, 244

Visit ad limina, I, 36S
Visitation

bishop’s, I, 3C8-71, 467, 522, 639 
metropolitan’s, I, 325 
prefect apostolic’s, I, 338
religious houses subject to, I, 521 ff., 639 
schools subject to, 11, 611 
vicar apostolic’s, 1, 338

Votes: corporate action taken through, I, 
147; excommunication affecting, I, 228, 
83g; tally of, I, 232

Votive offerings, II, 737 
Vows

annulment of, II, 552 
cessation of, II, 552 ff. 
commutation of, II, 554 
definition of, II, 548 
dispensation from, I, 657-62; II, 215 ff., 

55’» 553
kinds of, II, 550
matrimonial impediment arising from, 

I, 596, 613; II, 238-42, 272, 36g 
obligation resulting from, II, 551 
religious, I, 48g. 593 ff.; II, 550 
requisites for valid, 11, 549 
reservation of, II, 551 
sacred orders related to, II, 269-72 
suspension of, II, 553

Vulgate Commission’s function, I, 320

Wage payable by ecclesiastical administra
tors, II, 729

Warning related to censures, II, 813 
Washing of sacred linens, II, 547 
Way of the Cross, bishop’s privilege of 

establishing the, I, 373
Week, the reckoning of the, I, 61, 65 ff. 
Wife

domicile of a, I, 135 ff.
quasi-dotnicilc of a, I, 135 
rights of a, II, 36g ff. 
rile of a, I, 142 
separated from husband, I, 135 ff.; II, 

392-97
status of a, II, 371

Wig, cleric’s wearing of a, I, 196, 806 
Wills: of the clergy, II, 541-44; pious be

quests contained in, 11, 720-23
Witnesses in ecclesiastical courts, II, 765 ff. 
Women, church singing by, II, 517 
Women's associations with the clergy, I, 

j 86 ff.
Worship: forbidden communication in, II, 

512 if.; kinds of, 11, 511; local ordi
nary's vigilance over, II, 514 ff.

Year: age computed according to the, I, 
12g; quasi-domicile’s relation to the, I, 
134; die reckoning of the, I, 61, 65 ff.
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