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FOREWORD

By clarifying one of the most vexing issues in recent Church 
history — one which has now brought many “traditionalist” 
Catholics to the verge of formal schism with Rome — Fr Brian 
Harrison’s book fills an urgent need in today’s Church.

Working from sources in five languages (many of them never 
before published in English), Fr Harrison argues convincingly, 
against both the “progressive” and “conservative” extremes of 
theological opinion, that the Vatican II Declaration on Religious 
Liberty does not constitute the kind of radical change from pre
vious papal teaching which would be involved in a “relaxation” 
of the Church’s stand against contraception.

This book displays careful scholarship, a penetrating histor
ical insight into the key issues, and a theological craftsmanship 
which is fresh and original, but at the same time solidly rooted 
in tradition. Furthermore, Fr Harrison’s lucid style renders a 
complex subject intelligible, and indeed, highly readable, for the 
non-specialist as well as the theologian.

In short, Religious Liberty and Contraception is an exem
plary response to the 1985 Extraordinary Synod’s call for a 
“deeper and more extensive knowledge of the Council”. Indeed, 
Fr Harrison’s work, in my opinion, represents some of the very 
finest theological writing being done at present.

James Likoudis.
President

Catholics United for the Faith.
New Rochelle, New York.
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CHAPTER

Introduction

The question of doctrinal development, which rose to promi
nence a century and a half ago in the more or less apologetic con
text of John Henry Newman’s conversion from Anglicanism, has 
now come to acquire a good deal of practical significance at the 
pastoral level within the Roman Catholic Church itself. Not only 
are we faced with the perennial question of justifying the ratio
nal credibility and essential consistency of Catholic belief, in the 
light of historically-based criticism coming from non-Catholics 
and non-Christians; today we also find ourselves in a situation 
where dissent on the part of many Roman Catholics from the 
existing teaching of their own Church’s magisterium is justified 
to a large extent by an appeal to the notion of doctrinal devel
opment. And matters of direct everyday importance in the lives 
of millions of believers are often at stake here.

Fr Richard Roach S. J. of Marquette University has recently 
put his finger on one of these sore spots which, ironically, finds 
Catholics at both ends of the spectrum agreeing in expressing 
opposition to present-day Roman teaching. Roach1 observes:

1 Roach, R. “The Coming Extraordinary Synod,” in Crisis (Notre Dame, 
Indiana); reprinted in Fidelity (Newsletter of The John XXIII Fellow
ship Co-op. Ltd Australia,) October 1985, p.3.

The rallying point of the “traditionalists” is the allegation 
that in the Council document Dignitatis Humanae, Vatican 
II broke with infallible teaching of the ordinary Magisterium 
concerning religious liberty. Dissenters make a similar claim. 
The “traditionalists” use the claim as a basis for rejecting 
the Council; dissenters use it as a justification for rejecting 
the teaching about contraception. The dissent’s reasoning 
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is more complex than the right’s. Dissenters rank both the 
teaching about religious liberty and that about contraception 
as fallible teaching of the ordinary Magisterium and say that 
if the Council could change one, we can change the other.
Since Roach wrote those words their truth and contemporary 

importance to the life of the Church have been underlined dra
matically by direct confrontations between theologians and the 
Congregation for the Doctrine of the Faith. In the course of the 
Washington press conference of March 11, 1986, Fr Charles Cur
ran defended his dissent in regard to contraception and other 
sexual matters by claiming the Declaration on Religious Lib
erty, Dignitatis Humanae, as a precedent. “History reveals”, he 
said, that the Catholic Church has already “officially changed 
its teaching” in regard to “religious liberty” as well as other is
sues.2

2 Origins (NC Documentary Service) 27 March 1986, p.666.
3Segundo, Juan Luis, Theology and the Church: a Response to Car
dinal Ratzinger and a Warning to the Whole Church, (tr. J. R. Dier- 
cksmeier) London, Geoffrey Chapman, 1985, p.5.

Likewise, Juan Luis Segundo invokes the Declaration on Re
ligious Liberty in support of his dissent from the Congregation’s 
1984 Instruction Libertatis Nuntius on liberation theology. He 
claims that Pius IX’s teaching on the exclusive establishment of 
Catholicism as the State religion, enshrined in the 1864 Syllabus, 
was “later condemned as theologically false” by the Vatican II 
Declaration.3

Indeed, it has not only been those who are in open conflict 
with the Holy See who have raised questions about the conciliar 
Declaration. During the 1985 Extraordinary Synod of Bishops, 
the Argentine Cardinal Raul Francisco Primatesta, speaking on 
behalf of his country’s bishops, expressed concern about what 
doors might seem to be left open by Dignitatis Humanae:

In the Declaration on Religious Liberty, notwithstanding cer
tain indirect indications in articles 1 and 15, nothing explicit 
is said about the duty which obliges civil societies as such to 
render and facilitate a public homage to God, according to 
the postulates of natural law. Some members of the Argen
tine Episcopal Conference have requested that this duty of 
civil society be expressly restated, especially today, when not 
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a few States and regimes profess a kind of laicism which in 
practice is equivalent to the negation of all religion and an 
invitation to practical atheism.4

4Caprile, Giovanni, S.J. Il Sinodo dei Vescovi: seconda assemblea gen
erate straordinaria. Rome, Edizioni “La CiviltaCattolica”,1986, p.174.
6Published in L’Osservatore Romano (English edn.) 23 July 1984, p.l.

In the article already cited, Roach goes on to claim that in 
fact Dignitatis Humanae is not a true precedent for the kind of re
laxation in the present teaching on birth control which is hoped 
for by dissenters against Humanae Vitae. In this brief newsletter
style article he does not argue the case for his claim, and is 
content to assert that what Vatican II did in fact change was 
merely in the realm of “discipline or instruction regarding the 
politics of religious liberty”. Such matters, he says, ‘fall out
side the Church’s competence to teach infallibly”. According to 
Roach, however, the “principles behind Dignitatis Humanae are 
the same” as those which formed the basis of nineteenth-century 
papal teaching on religious liberty. These principles, he affirms, 
are infallible and therefore unchangeable, while the particular 
applications of them made by Church authority can be revised 
according to circumstances. In contrast, says Roach, the total 
prohibition of contraceptive acts is itself an immutable princi
ple, not a mere application of a principle; he quotes John Paul 
Il’s allocution of 18 July 1984, in which the Pope stated that the 
moral norm against contraception “belongs not only to the nat
ural moral law, but also to the moral order revealed by God” .5

In this study we shall attempt to assess Roach’s claim. We 
shall not concern ourselves directly with an evaluation of the 
moral arguments either for or against contraception, or religious 
liberty (as understood and affirmed by Vatican II, in the light 
of the Council’s specially professed concern for contemporary 
pastoral needs). ’Our attention will be devoted to an elucidation 
of the dogmatic question as to whether the specifically doctrinal 
development represented by Dignitatis Humanae — a fait accompli 
— is or is not a precedent for a certain relaxation in the present 
teaching on contraception.

We have chosen this ‘case-study’ approach partly because, as 
we noted above, the case in question is of particular theoretical 
and practical importance in the life of today’s Church. The two 
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doctrines we have chosen to compare bear certain ‘family resem
blances’ which render such a comparison a feasible project: both 
are ethical issues; both came to a head within the same general 
historical and ecclesial context — the era of Vatican II with all its 
insistence on the rights of persons over and against institutions; 
both are fundamentally concerned with points of natural law, one 
set within the matrix of the family and the other within that of 
civil society; both were the subject of ‘landmark’ magisterial doc
uments, published within three years of each other in the 1960’s 
by the authority of the same Pontiff; and both of these doc
uments, finally, are usually (though not universally)6 regarded 
by theologians as being, in themselves at least, non-infallible in
stances of the ordinary magisterium. Non-infallible, but yet of 
very high, and roughly comparable, magisterial authority — a 
Declaration of an ecumenical council and an encyclical letter of 
a Pope.

6The official theologian to the Roman Pontiff, Cardinal Luigi Ciappi, 
O.P., sustains the thesis that Humanae Vitae is an infallible definition, 
cf. “L'enciclica Humanae Vitae: valutazione teologica”. Lateranum 44 
(1978) pp. 105-124. So does Ermenegildo Lio, O.F.M. at much greater 
length in Humanae Vitae e Infallibilità. Rome, Libreria Editrice Vati
cana, 1986. (See Chapter 11 below and Appendix III)

In addition to the pastoral importance and comparability of 
these two ethical issues, another reason for attempting a ‘case
study’ investigation of doctrinal development is that, in this 
writer’s opinion, this kind of detailed approach to particular dis
puted questions is, or should be, a rather significant aspect of 
the contemporary theological task. In the post-conciliar garden 
a hundred weeds have been blooming along with the hundred 
flowers, and some fairly meticulous gardening may be necessary 
in order to separate them out.

The ‘weeds’ in the Catholic theological garden surely include 
not only false or harmful doctrinal theses, but also wrong-headed 
or misleading arguments for or against any thesis, true or false, 
harmful or helpful. If we can arrive at a definite answer to our 
present question, this should at least help to dispel confusion. 
Needless to say, parallel case-studies involving such issues as 
usury, salvation ‘outside the Church’, slavery, Biblical inerrancy, 
and so on, can help to build up a more comprehensive overall
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‘map’ of the directions in which Catholic doctrine has so far 
developed, and thus, one would hope, of the various open high
ways, winding by-ways, stony pathways, or blind alleys which 
may confront theologians and the magisterium in future.

In the study that follows we shall first consider the religious 
liberty question, and examine just what sort of change the con
ciliar Declaration represents from previous teaching. Three ques
tions appear to be relevant:

(a) What are the differences in content between Dignitatis 
Humanae and pre-conciliar magisterial documents regarding reli
gious liberty or tolerance?

(b) How much in both the conciliar and pre-conciliar teach
ing has been proposed as strictly doctrinal in nature, and how 
much has fallen rather in the more flexible fields of ecclesiastical 
discipline, mutable public law, or policy decisions with regard to 
civil society? Finally,

(c) Is the genuinely doctrinal difference between conciliar 
and pre-conciliar teaching (if such there be) a contradiction? Or 
does it involve rather a legitimate development — a change of 
emphasis or viewpoint, a bringing to light of something implicit 
in earlier doctrine, or a clarification of something which was left 
obscure in traditional teaching? Having attempted to answer 
these questions, we shall consider the state of the question, dog* 
matically speaking, in regard to contraception, and make a com
parison.
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CHAPTER

Religious Liberty: What are the Differences?

Most “traditionalist” critics of Dignitatis Humanae acknow
ledge that this conciliar Declaration contains a certain amount 
that is in continuity with traditional teaching. Notably, it affirms 
that the Catholic Church embodies the “true religion”, and that 
the obligation for all men “to seek the truth” of this Church, 
and “to embrace it and hold on to it as they come to know it”, 
is one which “binds man’s conscience”;1 that “nobody is to be 
forced to embrace the Faith against his will” :2 and that religion 
is not merely a private and individual concern, since “societies” 
as well as individuals are said to have a “moral duty ... towards 
the true religion and the one Church of Christ”,3 and indeed, 
“traditional Catholic doctrine” on this “moral duty” is said to be 
left “untouched” by the Declaration.4 Moreover, civil authorities 
are urged not toward an aloof “neutrality” towards religion, but 
rather, to “recognise and look with favour on the religious life of 
citizens” .5

1 Vatican Council II, Declaration on Religious Liberty, Dignitatis Hu
manae, n.l.
2DH: 10.
3DH: 1.
4DH: 1.
5DH: 3.
GCf. Chapter 6 and Appendix I

Nevertheless, the differences are undeniable. In the first 
place, the Council did not affirm in any obvious way (although, 
pace John Courtney Murray and others, it did not repudiate)3 
what pre-conciliar Popes frequently asserted about the duty of 
rulers and public authorities as such to recognise Catholicism as 
the uniquely true religion. Leo XIII, for example, asserted that 
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the State, constituted as it is, is clearly bound to act up to the 
manifold and weighty duties linking it to God by the public 
profession of religion. Nature and reason, which command 
every individual devoutly to worship God in holiness ... bind 
also the civil community by a like law. For men living together 
in society are under the power of God no less than individuals 
are, and society, not less than individuals, owes gratitude to 
God. ... Since, then, no one is allowed to be remiss in the 
service due to God, and since the chief duty of all men is 
to cling to religion in both its teaching and practice — not 
such religion as we may have a preference for, but the religion 
which God enjoins, and which certain and most clear marks 
show to be the only one true religion — it is a public crime 
to act as though there were no God. So too it is a sin in the 
State ... [to adopt] out of many forms of religion ... that one 
which chimes in with the fancy; for we are bound absolutely 
to worship God in that way which He has shown to be His 
will.7

7Leo XIII, encyclical letter on the Christian Constitution of States 
Immortale Dei, 1 November 1885, n.6.

8ID: 35.
9 Syllabus of the Principal Errors of Our Time, 8 December 1864.

Not content to contradict those who say that the civitas (the 
civic community) as such should not recognise any religion as 
“established”, Leo goes even further in his stand against liber
alism and affirms the contrary proposition: the civitas not only 
may, but must, recognise Catholicism as the true religion. As a 
corollary, it not only need not, but may not, treat other religions 
on a basis of equality with the Catholic Church:

From these pronouncements of the Popes it is evident... that 
it is not lawful for the State, any more than for the individual, 
... to hold in equal favour different kinds of religion.8
Among the previous papal “pronouncements” Leo XIII refers 

to here are specified Gregory XVPs encyclical Mirari Vos of 1832, 
and Pius IX’s Syllabus of 1864, of which the 77th condemned 
proposition is that

In the present day it is no longer expedient that the Catholic 
religion should be held as the only religion of the State, to 
the exclusion of all other forms of worship.9
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More recently, Pope Pius XI, instituting the Feast of Christ 
the King, affirmed that “the empire of our Redeemer” does not 
recognise “any difference in this matter between the individual 
and the family or the State; for all men, whether collectively 
or individually, are under the dominion of Christ”.10 The Pope 
went on to voice his hopes for this new liturgical celebration:

10Pius XI, encyclical letter on the Feast of Christ the King, 
Quas Primas, 11 December 1925, n.32.

^Ibid.
12Pius IX, encyclical letter condemning Current Errors,

Nations will be reminded by the annual celebration of this 
feast that not only private individuals but also rulers and 
princes are bound to give public honour and obedience to 
Christ. It will call to their minds the thought of the last 
judgement, wherein Christ, Who has been cast out of pub
lic life, despised, neglected, and ignored, will most severely 
avenge these insults; for His kingly dignity demands that the 
State should take account of the commandments of God and 
of Christian principles, both in making laws and in admin
istering justice, and also in providing for the young a sound 
moral education.11
Even more striking than Dignitatis Humanae’s omission of 

any obvious reiteration of the obligation of public authorities to 
recognise Catholicism as uniquely true (not to mention the sub
sequent removal of prayers and hymns expressing this teaching 
from the new Mass and Office of Christ the King) is the concil
iar Declaration’s affirmation of certain ideas which bear at least 
a prima facie appearance of contradicting previous papal state
ments. In the encyclical Quanta Cura, for example, Pope Pius 
IX quoted his predecessor Gregory XVI with marked approval 
for denouncing the “insanity” (deliTamentum) of those who assert 
that

liberty of conscience and worship is the peculiar (or inalien
able) right of every man, which should be proclaimed by law, 
and that citizens have the right to all kinds of liberty, to be 
restrained by no law, whether ecclesiastical or civil, by which 
they may be enabled to manifest openly and publicly their 
ideas, whatever they may be, by word of mouth, through the 
press, or by any other means.12
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Also condemned are those who say that
the best condition of human society is that wherein no duty
is recognised by the Government of correcting, by enacted 
penalties, the violators of the Catholic religion, except when 
the maintenance of the public peace requires it.13

Quanta Cura, 8 December 1864, n.3
13Ibid.
14 Syllabus: 78.
15ID: 32.
16Leo XIII, encyclical letter on the Nature of Human Liberty, 

Libertas, 20 June 1888, n.23.
17DH: 2.

The 78th condemned proposition of the 1864 Syllabus states:
Hence it has been wisely decided by law, in some Catholic 
countries, that persons coming to reside therein shall enjoy 
the public exercise of their own peculiar worship.14

Again, Leo XIII showed little sympathy for liberal principles:
A well-spent life is the only passport to Heaven, whither all 
are bound, and on this account the State is acting against the 
laws and dictates of nature whenever it permits the licence of 
opinion and of action to lead minds astray from truth, and 
souls away from the practice of virtue.16

Indeed,

lying opinions, than which no mental plague is greater, and 
vices which corrupt the heart and moral life, should be dili
gently repressed by public authority, lest they insidiously work 
the ruin of the State. The excesses of an unbridled intellect, 
which unfailingly end in the oppression of the multitude, are 
no less rightly controlled by the authority of the law than are 
the injuries inflicted by violence upon the weak.lc

Quite clearly, we are faced here with a very different spirit 
from that which led the Fathers of Vatican II, roughly a century 
later, to affirm in their Declaration on Religious Liberty that “the 
human person has a right to religious freedom”, which consists in 
being “immune from coercion on the part of individuals, social 
groups, and every human power”.17 Insofar as this immunity 
means simply that nobody may be “forced to act against his
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convictions in religious matters” ,18 there seems no great difficulty 
in harmonising the conciliar teaching with that of the earlier 
Popes. The problem arises with Dignitatis Humanae’s insistence 
that nobody may be “prevented from acting according to his 
own conscience, especially in religious matters”19 and that this 
immunity from coercion forbids not only restraint against private 
acts of religion, but implies also that

18DH: 2.
19DH: 3.
20DH: 4.
21DH: 4.
22DH: 7.
23DH: 7.
24DH: 6.

Religious communities have the further right not to be pre
vented from publicly teaching and bearing witness to their 
beliefs by the spoken or written word.20
The only limit imposed by the Council on this right to im

munity from coercion in propagating any conscientiously held 
religious belief is the condition that “the just requirements of 
public order are observed”.21 This “public order”, which must 
be based on the “objective moral order”, is said to consist of 
three elements: first, “the effective protection of the rights of all 
citizens and ... the peaceful settlement of the conflicts of rights”; 
secondly, the adequate protection of a “just public peace”; and 
finally, “the necessary protection of public morality” .22 This pro
tection of public order is said to constitute part of the common 
good of society — indeed, the “fundamental” part.23 Speaking of 
the State establishment of religion in terms very different from 
those employed by the nineteenth-century Pontiffs, Vatican II 
asserts that

If amongst certain peoples, in view of their own particular cir
cumstances, special civil recognition is given to one religious 
community in the juridical organisation of the State, the right 
of all citizens and religious communities to religious freedom 
must be respected and recognised as well.24
The problem involved in reconciling this teaching with that 

of the pre-conciliar Popes seems to be compounded when we 
realise that Leo XIII specifically taught that the State’s duty to 
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repress the spread of erroneous ideas does not extend merely to 
those which contravene the natural law, but applies also to those 
which are opposed to revealed truth as such. After affirming 
that the “common patrimony” of “natural truths” forms the very 
basis of “human society”, Leo goes on:

and to allow people to go unharmed who violate or destroy 
[the “common patrimony” ] would be most impious, most fool
ish, and most inhuman. ... But with no less religious care 
must we preserve that great and sacred treasure of the truths 
which God Himself has taught us. ... Now, reason itself 
clearly teaches that the truths of divine revelation and those 
of nature cannot really be opposed to one another, and that 
whatever is at variance with them must necessarily be false. 
Therefore the divine teaching of the Church ... is of no small 
advantage for the perfecting of human liberty, since our Saviour 
Jesus Christ has said that by truth is man made free: “You 
shall know the truth, and the truth shall make you free”. 
Therefore there is no reason why genuine liberty should grow 
indignant, or true science feel aggrieved, at having to bear the 
just and necessary restraint of laws which, in the judgement 
of the Church and of Reason itself, human teaching has to be 
controlled.25

25Libertas: 25-27.
26 Aquinas, Summa Theologize, Ila Ilae, Q.10, a. 11.
27ID: 36.

To be sure, pre-conciliar teaching did not enjoin upon civil 
rulers a universal duty — binding at all times and in all societies 
— to repress the public exercise of non-Catholic religions. St 
Thomas had long since taught that “the rites of unbelievers may 
be tolerated” for a good reason in some circumstances,26 and Leo 
XIII reaffirmed this classic position. The Church, he says, does 
not condemn those rulers

who for the sake of securing some great good, or of hindering 
some great evil, tolerate in practice that these various forms 
of religion have a place in the State. And in fact the Church 
is wont to take earnest heed that no one shall be forced to 
embrace the Catholic faith against his will, for as St Augustine 
wisely reminds us, “Man cannot believe otherwise than of his 
own free will” ,27
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Nevertheless, teaches Leo, the Church does “not concede any 
right to anything save what is true and honest”.28 The “only 
legitimate reason” why “human law may or even should tolerate 
evil” is “for the sake of the common good” ,29 Indeed,

28 Libertas 33.
2^Ibid.
30Ibid., 34
31 Aquinas loc.cit.

to judge aright, we must acknowledge that the more a State 
is driven to tolerate evil the further it is from perfection; and 
that the tolerance of evil which is dictated by political pru
dence should be strictly confined to the limits which its justi
fying cause, the public welfare, requires. And although in the 
extraordinary circumstances of these times the Church usu
ally acquiesces in certain modern liberties, not because she 
prefers them in themselves, but because she judges it expedi
ent to permit them, she would in happier times exercise her 
own liberty. ... One thing, however, remains always true — 
that the liberty which is claimed for all to do all things is 
not, as We have often said, of itself desirable, inasmuch as it 
is contrary to reason that error and truth should have equal 
rights.30
Leo XIII’s mention of “political prudence” as the motive for a 

tolerance which “should be strictly confined” to what is necessary 
seems to raise a question which the Pope did not answer clearly 
in this passage: is the only legitimate reason for tolerating a 
false religion the sheer lack of power to repress it effectively? Or 
in other words, is there a duty to repress non-Catholic religions 
whenever the Catholic power is strong enough to do so without 
risking heavy — and perhaps successful — armed resistance? It 
would probably be unfair to Leo to attribute that position to him, 
since it would seem tantamount to saying that only the avoidance 
of a greater evil can justify tolerance. But in fact, as we have 
seen, he also admits tolerance “for the sake of securing some 
great good”. Many centuries before, for instance, St Thomas had 
taught that the prospect of securing the goodwill of pagans, and 
thus their more ready conversion to Christianity, could justify 
civil tolerance for their cults.31 In any case, Pius XII made it quite 
clear shortly before Vatican II that the question for a Catholic 
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civil power, “To tolerate or not to tolerate?” is not one which 
in all cases must be decided by the sole criterion of the relative 
physical strengths of the parties concerned:

To affirm that religious and moral error must always be im
peded as far as possible, because toleration is immoral — this 
affirmation, cast in such unconditional and absolute terms, 
cannot be considered valid. God, for His part, has not given 
to human authority any such absolute and universal precept 
— neither in matters of faith nor of morals. The common 
conviction of men, the Christian conscience, the fonts of Rev
elation, the practice of the Church — none of these authorities 
knows anything of such a precept. There are various relevant 
texts of Scripture here, but let this one suffice: Christ in the 
parable of the wheat and tares gave the following warning — 
“Let the tares grow together with the good seed in the field 
which is the world, for the sake of the wheat”. (Matt. 13: 24-30) 
The duty of repressing moral and religious deviations cannot, 
therefore, be an ultimate norm of action. It must be sub
ordinated to higher and more general norms, which in some 
circumstances permit the non-hindrance of error in order to 
promote a greater good. Indeed, in some circumstances those 
same norms make it apparent that such non-hindrance is the 
preferable course of action.32

32 Address to Italian Jurists, Ci Riesce, 6 December 1953.
A AS 45 (1953), p.799, (emphasis in original)

33Ibid.t pp.798-99. (emphasis in original)

Leo XIII, as we saw, said that human law sometimes “should” 
tolerate evil. Pius in effect strengthened this “should” into a 
“must”. Returning to the theme of imitating God’s Providence, 
which permits evil even while reproving it, he asks:

Can it be that in determined circumstances [God] gives no 
mandate, imposes no duty, and does not even grant any right, 
of impeding and repressing what is erroneous and false? A 
glance at reality leads to an affirmative answer to this ques
tion. It shows that error and sin abound in this world. God 
reproves them; yet He allows them to exist.33
At the same time, however, Pius XII insists that the non

restraint of error by human authority must not be confused with 
approval of it, which is always forbidden:
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... no human authority, no State, no community of States, 
no matter what their religious complexion may be, may give 
a positive mandate, or a positive authorisation, to teach or do 
what would be contrary to religious truth or moral good. A 
mandate or authorisation of that sort would have no binding 
force and would remain ineffective. No authority could give 
them, because it is contrary to nature to oblige the human 
spirit and will to error and evil, or to consider both as being 
of equal value.34
Indeed, the Pope continues, even when the State adopts a 

policy of non-restraint or tolerance of something objectively evil, 
it must be remembered that

what does not correspond with truth and the moral law has 
no objective right to existence, propaganda, or action.35

34 Ibid., p.798

36Wolf, Donald, S. J. Toward Consensus: Catholic-Protestant Interpre
tations of Church and State. New York, Doubleday (Anchor Books), 
1968, p.105.

With this last issue — the question of “rights” versus “toler
ance” (the latter word occurs nowhere in Dignitatis Humanae) — 
we are approaching one of the most striking differences between 
earlier papal teaching and that of Vatican II. As Donald Wolf, 
S.J., points out in his commentary on the conciliar document,

One constant point of disagreement ran through the entire 
debate on all the various texts and showed itself in the final 
vote which approved the Declaration. This was the dispute 
over whether religious liberty was to be simply tolerated or 
whether it was to be affirmed in principle as a right of each 
human being.36
Whether this difference, and the others which we have out

lined in this chapter, constitute a true doctrinal change (and if so, 
what kind or degree of doctrinal change) we must now proceed 
to consider.
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CHAPTER

Methodological Criteria

To determine the extent to which the differences already 
noted are truly doctrinal in nature, we shall clearly need to es
tablish what we mean by the word “doctrine”. Rather than 
grope our way through the perplexing forest of precise theologi
cal notes to be found in manuals and theological dictionaries — 
theologians always seem to have their own somewhat different 
systems of terminology and criteria — we shall take a fairly sim
ple position for present purposes. A thesis counts as “doctrinal” 
if it is:

(a) proposed authoritatively by the papal or conciliar mag
isterium as certainly and immutably true, that is, not just as a 
pious, safe, or probable opinion; and

(b) presented by the same authority as a Catholic truth; 
that is, a truth concerning faith or morals which is either part 
of revealed truth, or necessary in order to expound or safeguard 
revealed truth.

We must beware of begging the vital question by arguing 
from the sheer authority of Vatican II, and either stating or im
plying some such syllogism as the following:

Major The Church’s magisterium can never contradict 
Catholic doctrine.

Minor But Dignitatis Humanae is an act of the Church’s 
magisterium.

Conclusion Therefore Dignitatis Humanae contradicts 
no Catholic doctrine.

(From this it would follow that anything in pre-conciliar papal state
ments which is incompatible with Dignitatis Humanae simply could 
not have been part of Catholic doctrine.)
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The major here is precisely what needs to be proved in order 
to answer the objection of those Catholics who (with either alarm 
or satisfaction as the case may be) see in Dignitatis Humanae a 
counter-example which disproves the premise. And their claim 
of doctrinal contradiction cannot be conjured away by a facile 
definition of terms. Since we presumably do not wish to place 
the Pope in company with the Mormon Church’s magisterium, 
which hands down successive contradictory “revelations” from 
heaven and expects the Latter-Day Saints to change their faith 
every time God apparently changes his mind, arguments from 
authority will be insufficient. The only fair method of investiga
tion will be to assume that while Catholic doctrine may indeed 
develop — that is, change to a limited extent in ways that in
volve no contradictions of existing doctrine — the “ground rules” 
for determining what is Catholic doctrine and what is not must 
remain substantially constant throughout. The charge that the 
first part of this assumption cannot be sustained, i.e., that Digni
tatis Humanae represents a substantial discontinuity with earlier 
doctrine, will be adequately answered if and only if we can show 
that pre-conciliar doctrine on Church and State —identified ac
cording to criteria which pre-conciliar theologians themselves 
would acknowledge — is not contradicted by the Declaration 
on Religious Liberty.

It has always been recognized, of course, that certain types of 
utterances by Popes or Bishops pertain to their governing office 
rather than to their teaching office. Many papal pronouncements 
belong obviously to one category or the other, but there also 
seems to be a certain area where the distinction is not so clear. 
And Popes, acting more often than not in tense or problem- 
ridden situations where the practical goal of restoring or pre
serving unity, truth and harmony within the Church seems to be 
of paramount importance, have not always themselves appeared 
especially anxious to make this distinction obvious.

Matters of religious liberty, insofar as they fall within the 
sphere of doctrine at all, tend to be more in the area of “morals” 
than of “faith”. They concern the practical order: human rights 
and duties. But for a certain norm of action to be a matter of 
doctrine, it would clearly have to be proposed as a universally 
binding norm — one which is of certain validity always and ev
erywhere. Thus, we could not elevate to the status of doctrine 
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a norm which is proposed provisionally, and as subject to pos
sible future correction after future consideration; nor one which 
is a particular ad hoc decision applying to given circumstances 
which might turn out to be transitory; nor, finally, one which is 
a concrete directive designed to give practical force to a doctrine 
which is in itself too broad or general to have much effect without 
such further application or specification. (An obvious example 
of such a doctrine would be the teaching — both natural and 
revealed — that a labourer deserves a just wage.)

With these criteria in mind, we shall try to evaluate the 
status of the papal and conciliar statements which we have set 
out in Chapter 2. This evaluation, however, will require some 
understanding of the political and social situation in which these 
pre-conciliar magisterial documents were issued. Therefore it 
will be helpful to make a preliminary historical digression on the 
development of Church-State relationships in recent centuries.

The nineteenth century saw Europe in a state of profound 
social and political instability, as it weathered the reverberations 
and after-shocks of the great upheaval which struck the world in 
1789. And as the Roman Pontiffs lived through the continual 
erosion of the remnants of their medieval status as the quasi
temporal overlords of Christendom, the line of demarcation be
tween the governing and teaching offices of the papacy became 
increasingly blurred. r

This perhaps requires a little explanation. When A acknowl
edges B as his or her superior within a certain field of action, B 
can speak very clearly in the imperative mood to A (“Do such- 
and-such”)· Thus, there is little danger that such an instruction 
may be mistaken for a sort of bystander’s commentary in the 
indicative mood (“Such-and-such ought to be done”). However, 
when it is clear to B that no such acknowledgment is forthcom
ing, he or she will move to a different “language-game” in deal
ing with A: it now becomes necessary to suggest, exhort, advise, 
plead — and perhaps on occasion thump one’s fist or even rend 
one’s garments — because issuing outright commands, prohibi
tions, or permissions has now become inappropriate.

Now, in both the Middle Ages and in the mid-twentieth 
century, these two different kinds of relationships respectively 
obtained in fairly clear-cut ways. For a period of several cen
turies in medieval Europe — from roughly the time of Gregory 
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VII in the late eleventh century until the Reformation — when 
national sovereignty had not evolved very far in either fact or po
litical theory, the Pope was more or less recognized, in terms of 
what we would now call international law, as enjoying a kind of 
hegemony over the various Christian peoples and their princes. 
Vatican Council II, on the other hand, found itself in circum
stances wherein this medieval system had long since lapsed. The 
political powers with which the Church has to deal in our own 
era certainly do not see the Pope as presiding at the summit of 
an international politico-religious hierarchical organism, in which 
they themselves occupy a more or less subordinate position. Con
sequently, the Council’s utterances touching the political order, 
while forthright enough at times, are for the most part general
izations cast quite plainly in the indicative mood. They simply 
state the requirements of justice or of Christian principles; and 
because of the Council’s historical context, wherein the mod
ern community of secular nation-states had long been in secure 
possession of the field, these conciliar statements can scarcely 
be mistaken for quixotic attempts by the “Father of Kings and 
Princes” to issue practical instructions for the just and prudent 
ordering (albeit “indirect”) of his children’s temporal affairs.

The previous few centuries, however — the period lasting 
roughly from the Reformation until the final collapse of the 
old empires after World War I — constituted an era of grad
ual (though far from smooth) transition between the medieval 
world-order and the rise of the modern one. And like old sol
diers, the old pontifical style never quite died, but just faded 
away. Some examples may help to make this clear.

At the height of the papacy’s medieval power, for instance, 
we find Pope Gregory IX, in the Constitution Excommunicamus of 
1231, ordering the burning of impenitent heretics by the secular 
arm.1 Some years later, in 1253, Innocent IV writes to St.Louis 
of France, approving his plan to expel the Jews from France, 
since they have given “very little heed to the regulations made 
by the Apostolic See in their regard.”2 In 1493 Alexander VI di

1 Cited in New Catholic Encyclopedia (McGraw-Hill, 1967), Vol. 7, 
p.536.
2 Cited in Benedict XIV, encyclical letter to the Polish Bishops on Jews 
and Christians, A Quo Primum, 14 June 1751, n.5.
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vides temporal sovereignty over the new world between Spain 
and Portugal, while in 1570 Pius V issues a bull proclaiming the 
deposition of Queen Elizabeth of England. For present purposes, 
what we wish to emphasize is the formal rather than the material 
differences between these earlier papal initiatives and more typ
ically modern ones; or in other words, the mode rather than the 
substantial content. Expelling the Jews from any country, for 
instance, would doubtless fall nowadays under the ban of Vat
ican H’s Declaration on Religious Liberty; but the point to be 
stressed here is that Innocent IV is not content to utter some 
“timeless truth” about the respective rights and duties of Jews 
and Christians in some ideally ordered society. He acts as the 
King’s superior, authorizing him to take specific measures in a 
concrete situation. He acts not merely as a prophet who sets out 
to declare God’s law, but as a king whose job it is to execute it.

As late as 1751 we see Pope Benedict XIV assume the same 
basic stance (though in a much attenuated form) in issuing di
rectives about social and economic relationships between Jews 
and Christians in Poland. Significantly, the Pope now addresses 
himself to the Bishops of that land, not its King; but the in
structions he gives them are nonetheless of such a nature as to 
restrict considerably the options available to members of both 
religious communities — and especially the Jews — in matters 
as temporal as their place of residence and choice of occupation.3

3AQP: 2-6.
4Pius VII Brief to Bishop of Troyes, Post Tam Diuturnas (1814), para
graph 4.

Ibid.j paragraph 7.

By 1814, aghast at the new French constitution which guar
antees equal rights and State assistance to both Catholic and 
non-Catholic religions and their ministers, Pius VII is reduced 
to verbal garment-rending (a “grave and indeed very bitter sor
row increased in Our heart by which We confess that We were 
crushed, overwhelmed, and torn in two”).4 But in the same doc
ument we can still descry traces of the old claim to suzerainty: 
speaking as if he had a constitutionally-recognized veto power 
over the laws of France, Pius tells the French Bishops to make it 
“thoroughly known” that he “vehemently rejects” the granting 
of these equal liberties, assistance and patronage.5
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Now, what has all this to do with the distinction between 
doctrinal and non-doctrinal papal utterances? Simply this: those 
modern Catholics who fear that Dignitatis Humanae has conceded 
too much to the liberal, post-Enlightenment world-view tend 
nonetheless to be uneasy about the prospect of painting them
selves into the kind of apologetic corner where they would, in 
consistency, have to defend the objective justice of burning peo
ple to death or exiling women and children from their homeland. 
Hence, they seem happy enough to distance themselves from the 
severity of Gregory IX, Innocent IV, and so on up to Benedict 
XIV and even Pius VII, saying, “Ah yes, those were matters of 
changeable Church policy or discipline, not doctrine.” This, no 
doubt, is true enough. But when looking at the utterances of 
Pius IX and Leo XIII, these same critics of Vatican II tend to 
assume that practically all is now doctrinal, and nothing disci
plinary. But in fact, there may be more vestiges left here of the 
old Father-of-Kings-and-Princes model of the papacy than first 
meets the eye.

If we approach Leo XIIFs encyclicals keeping in mind their 
historical antecedents, and seeing them as points near the bot
tom of a graph, so to speak, which curves down gradually from 
.he high Middle Ages — points, that is, in essential continuity 
vith a multiplicity of earlier ones such as the papal decisions we 

singled out above — then from this perspective we might well 
expect to find, mixed in with the genuinely doctrinal statements 
of the encyclicals, other affirmations which should be classified 
rather as practical directives. These would in reality be intended 
as concrete directives or policies for the wise administration of 
Christian society, even though for prudential and diplomatic mo
tives, they might well be presented grammatically in a demure 
modern indicative, rather than a blunt medieval imperative. And 
indeed, we do find some statements whose “form” makes them 
appear like exercises of the teaching office, but whose “matter” 
sounds more like something pertaining to the governing office. As 
we observed above, the line of demarcation at this transitional 
stage of history is not always clear.
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Note the difference, as well as the similarity, between the 
following two sentences:
(a) Repress diligently, O Prince, the lying opinions which are 
rampant in thy realm!
(b) Princes should diligently repress lying opinions which spread 
throughout their realms.

It is clear that (a), in the imperative, is not a doctrinal state
ment. But perhaps we should not jump to the conclusion that (b) 
necessarily is doctrinal, merely because, unlike (a), it is presented 
in the form of a “timeless truth”. It would seem fair to query, 
at least, the strictly or integrally doctrinal status of a Leonine 
statement such as that concerning the duty of “public author
ity” to “diligently repress” the “lying opinions” and “vices which 
corrupt the heart and moral life”. Similar questions would seem 
to be in order with regard to Pius DCs concern about Protes
tant immigrants to New Granada being allowed to build and use 
their own places of worship (Syllabus, item 78) ;6 or of his judg
ment about the “expediency”, in the mid-nineteenth century, of 
having Catholicism established as the State religion in Spain “to 
the exclusion of all others” (Syllabus, item 77) ;7 or of his famous 
refusal to admit that the Roman Pontiff “ought to come to terms 
with progress ... and modern civilization” (Syllabus, item 80).8

6 As Newman pointed out in his reply to Gladstone, the original allo
cution from which this condemned proposition was taken referred only 
to a specific situation in New Granada (now Colombia). J.H. Newman, 
“Letter to the Duke of Norfolk” in Certain Difficulties Felt by Angli
cans in Catholic Teaching Considered. Vol. II. London, Longmans, 
Green, 1920, p.287.
7Ibid., p.285. This condemnation applied only to the situation in Spain, 
in its original context.
8DS 2980. Romanus Pontifex potest ac debet cum progressu, cum lib- 
eralismo et cum recenti civilitate sese reconciliare et componere.

The above magisterial decisions (at least in their final form) 
were addressed to the Church at large. If it is legitimate to 
query the truly doctrinal status of these affirmations, then such 
questions would appear to be still more justifiable when it is 
a question of papal letters directed only to specific situations 
in specific nations. In 1876 for instance, Pius IX wrote to the 
Primate of Toledo about the proposed Spanish constitution in 
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terms very similar to those used over sixty years earlier by Pius 
VII in regard to the French constitution of 1814:

The said proposed article of the law of the kingdom pretends 
to give the force and power of a public right to the tolerance 
of any non-Catholic cult whatever (Cualquier culto acatólico). 
We declare that by virtue of this article, in whatever form of 
words it may be expressed, the rights of the Catholic religion 
and of Catholic truth are thoroughly violated.9

9Cited in Rodriguez, Victorino, O.P., “Sobre la libertad religiosa”, in 
La Ciencia Tomista, 91 (1964), p.373.
10Cited in Torres, Enrique, S.M. La libertad religiosa en Leon XIII y 
en el Concilio Vaticano II. Diss. Doct., Rome, Pontificia Universitas 
Laterana, 1968, p.118.
11QC: 3. (emphasis added).

Likewise with Leo XIII’s letter of 1889 to the Emperor of 
Brazil, which affirms that the “liberty of cults” being introduced 
in that nation — one based on the idea that “the State, even in 
a Catholic nation, is not bound to profess or to favour any form 
of worship” — is merely a euphemism for “the legal apostasy of 
society from its divine author”.10 We do not say that these ad 
hoc papal protests against specific liberal regimes necessarily do 
not contain some immutable doctrine; only that this cannot be 
assumed without further ado. They may turn out to be matters 
of changeable Church policy.

However, if we return to those more weighty documents of 
the nineteenth-century magisterium which are addressed to the 
universal Church rather than particular individuals or nations, 
it is impossible to evade the fact that some genuinely doctrinal 
statements are to be found therein. Pius IX in Quanta Cura, 
for instance, states that he wishes to condemn in this document 
errors which attack

that salutary influence which the Catholic Church, by the 
institution and command of her Divine Author, ought to ex
ercise even to the consummation of the world, not only over 
individual men, but nations, peoples, and sovereigns.11

Leo XIII asserts at the beginning of Immortale Dei that the 
principles he wishes to expound regarding Church and State rep
resent
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the necessary growth of the teachings of the Gospel. We deem 
it, therefore, of the highest moment, and a strict duty of Our 
Apostolic office, to contrast with the lessons taught by Christ 
the novel theories now advanced touching the State ... so 
that one and all may see clearly the imperious law of life 
which they are bound to follow and obey.12

12ID: 2. (emphasis added).
13DS 3009, 3034.
14ID: 6, Libertas: 20-21.
16Libertas: 21, ID: 35.

This is language which makes it clear, beyond any shadow 
of a doubt, that the papal intention is to declare either revealed 
truth, or else truths required for safeguarding the deposit of faith. 
In other words, Catholic doctrine.

In regard to the State’s duty to profess religion publicly, we 
have seen Pope Leo assert that this is a “command” of “nature 
and reason”. On the basis of this premise, together with another 
premise defined as Catholic doctrine by Vatican Council I13 — 
namely, that Catholicism’s “motives of credibility” constitute 
“certain and most clear marks” as to which is “the only one 
true religion”14 — the Pope concludes logically not only that 
Catholicism is the only religion which the State may lawfully 
profess, but also that the State must profess it.15

The most forceful statement of this State duty to recognize 
Catholicism is possibly item 77 of the Syllabus, which, cis we saw, 
condemns the view that

In the present day it is no longer expedient that the Catholic 
religion should be held as the only religion of the State, to 
the exclusion of all other forms of worship.

To what extent, if any, this statement makes civic intoler
ance of other religions a part of Catholic doctrine is a point we 
shall take up in due course. For the moment, we are concerned 
only to point out that, according to the methodological crite
ria we have laid down, the nineteenth-century papal documents 
do say something genuinely doctrinal about the civic commu
nity’s special duty toward the Catholic religion, and the duty 
of restraining error. They cannot simply be dismissed as mere 
statements of Church policy and nothing more. Indeed, Pius IX 
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made this explicit by specifically mentioning “doctrine” > appeal- 
^nS bis Apostolic authority,” and attaching a strong censure 
to the opinions he is criticizing in Quanta Cura:

We, remembering Our Apostolic duty, and solicitous before 
a things for Our most holy Religion, for sound doctrine ... 
y Our Apostolic authority reprobate, denounce and condemn 

generally and particularly all the evil opinions and doctrines 
specially mentioned in this Letter, and We wish and command 
t at they be absolutely held (omnino haberi) as reprobated, 
denounced and condemned by all the children of the Catholic 
Church.1®
bi tbe following two chapters we shall attempt to identify 

ni' i P^ision what were the essential and strictly doctrinal 
civil libert 18 ^^ional understanding of Church, State, and

16QC: 6.
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CHAPTER

Traditional Doctrine: a False “Liberty of Conscience”

As we have seen from the language used in the most author
itative nineteenth-century papal documents, it seems impossible 
to see how any serious exegesis of the passages we have been 
considering could escape the conclusion that Popes Pius DC and 
Leo XIII intended to propose, as a strictly doctrinal truth, that 
the civitas as such — that is, the civic community and its offi
cial leaders — has a duty to recognise Catholicism as the true 
religion.1

1 Nevertheless, there have in recent times been very influential attempts 
to ascribe a somewhat less absolute, and more relativized, intention 
to these Pontiffs of the last century, and especially to Leo XIII. Most 
notable amongst these has been the work of Fr John Courtney Murray, 
S. J. It seems to this writer that Murray’s interpretation of Leo suffers 
from wishful or confused thinking at certain vital points, and does not 
fully do justice to the clearly expressed mind of that pope. However, 
since our principal aim is to compare various magisterial documents, 
and not the theses of individual theologians, we have left a discussion 
of Murray’s position to Appendix I.

State “recognition” of a certain religion does not by itself, 
however, tell us very much about the treatment of other reli
gions under such a regime. This can range all the way from 
the severest persecution at one end of the spectrum to total (or 
near-total) liberty at the other — as in present-day England, 
for example (as Cardinal Heenan of Westminster reminded the 
Council Fathers at one point in the debates). However, it is 
undeniable that all the nineteenth-century Popes — indeed, all 
the twentieth-century Popes at least until Vatican II — regarded 
it as perfectly just under some circumstances for the State to
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impose restrictions on the free propagation and public worship 
of non-Catholic religions. How authoritatively they committed 
themselves to that position is a distinct question; for what they 
thought was true (and implemented in practice), and what they 
proposed as Catholic doctrine, may not necessarily be in one- 
to-one correspondence. Therefore, we shall have to consider the 
precise status of such teaching.

Apart from papal documents which are indisputably of a 
disciplinary and administrative nature, the earliest magisterial 
statement dealing directly with the repression of false religions 
by the civil arm seems to be Pope LeoX’s condemnation, in the 
Bull Exsurge Domine of 15 June 1520, of Martin Luther’s view that 
“Burning heretics is contrary to the will of the Spirit” (Haereticos 
comburi est contra voluntatem Spiritus)2 This, however, cannot be 
regarded as a definitely doctrinal statement, according to our 
definition of doctrine on p.21 above, since, judging by the list of 
theological notes at the end of this document, the Pope may not 
have wished to say that this particular opinion of Luther was 
certainly heretical, or even false: he may have been classifying 
it as no worse than “offensive to pious ears”, or even “seductive 
of simple minds”. Here, if anywhere, we are surely entitled to 
appeal to the maxim odiosa sunt restringenda, and presume that 
Leo X, however certain he may have felt personally that burning 
heretics was legitimate (the Old Testament, after all, prescribed 
the same penalty for certain offences — See Lev. 20:14, 21:9), 
confined his formal teaching to the judgment that Luther’s view 
was at least “dangerous”, particularly since, to pious or simple 
Catholics of the 16th century, accustomed to a long tradition 
of ecclesiastically-sanctioned heretic-burning, it might insinuate 
that heresy, after all, is not a grave sin.3

2DS 1483.
3Cf. DS 1492 for a list of theological notes attaching in general to the 
positions condemned in Exsurge Domine.
4DS 1777, also cf. 1769.

Trent had little to say at the doctrinal level about Church- 
State relations; it was content to condemn the view that “the 
orders conferred by Bishops are invalid without the consent or 
calling of the people, or of the secular power.”4 The next mag
isterial statements on these matters directed to the Church as a
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whole6 are those of the nineteenth-century Pontiffs, especiallly 
those which we have singled out in Chapters 2 and 3: Mirari Vos 
of Gregory XVI, Quanta Cura and the Syllabus of Pius IX, and 
Immortals Dei and Libertas of Leo XIII.6

5 There were various lesser papal statements of an ad hoc nature ad
dressed to specific countries during the intervening centuries. Of. for 
example the documents cited in notes 9 and 10 to Ch.3 and note 31 in 
this Chapter.
6Cf. above pp.13-18, 28-30.
7Cf. quotation on p.30 above.
8QC:3 The Latin text of this passage can be foung in P.Gasparri (ed.) 
Codicis luris Canonici, Vol. II, Rome, Typis Polyglottis Vaticanis, 
1924, p.995.
9 Ibid.
i°Cf. above, citation over note 7 to Ch.2, p.14.

It seems quite clear that in Quanta Cura Pope Pius IX does 
indeed intend to propose as Catholic doctrine the contradictory 
thesis of each error he condemns in that encyclical.7 He censured, 
as we saw, a current opinion about “the best condition of human 
society,” namely, that this optimum condition is found where

no duty is recognised by the Government of correcting, by en- 
' acted penalties, the violators of the Catholic Religion , except 
when the maintenance of public peace (pax publica) requires 
it.8
And the censure is very strong. The Pope says it is not 

only “totally false”, but “contrary to the teachings of the Holy 
Scriptures, of the Church, and of the Holy Fathers.”9 In other 
words, Pius IX is proposing as Catholic doctrine the following 
thesis: a society in which the Government acknowledges a duty 
of penalizing violators of the Catholic religion, to an extent which 
is not determined merely by the requirements of public peace, 
is better constituted than a society in which the Government 
acknowledges no such duty.

The Pope immediately goes on to say that the contrary er
ror is the basis of that further proscribed view, which we have 
noted above10 regarding “liberty of conscience and of worship”. 
As John Henry Newman pointed out over a century ago in his 
reply to Gladstone’s attack on the post-Vatican I papacy, the 
“Liberty” here rejected is a very extreme and unbridled freedom
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of propaganda; it included the pretended right to “all kinds of 
liberty, to be restrained by no law”, in the propagation of “any 
ideas whatever?’ (suos conceptos quoscumque), “by word of mouth, 
through the press, or by any other means”11 (emphasis added). 
Newman anticipated an objection here:

11Newman, J.H., op.cit. cf. note 6 to Ch.3, p.27.
12 Ibid., p.275.

Perhaps he will say, Why should the Pope take the trouble to 
condemn what is so wild? But he does; and to say that he 
condemns something which he does not condemn, and then 
to inveigh against him on the ground of that something else, 
is neither just nor logical.12

It might seem that the price Newman pays for this benign — 
and very reasonable — interpretation of Quanta Cura is the con
cession that Popes Gregory and Pius were jousting only with a 
man of straw. And, of course, it does not enhance the dignity of 
the papacy if its incumbents pontificate with considerable solem
nity against errors which nobody is really propagating.

However, it appears that the elderly Newman, writing from 
the seclusion of the Birmingham Oratory, did not have access 
to the documents which originally provoked these encyclicals di
rected against liberalism. If he had been able to refer to the brief 
but stormy career of the liberal Catholic newspaper L’Avenir — 
which is not mentioned at all in his reply to Gladstone — New
man could have made his case even stronger on this point.

This Parisian daily, associated chiefly with the name of its 
editor, Hugues Félicité Robert de Lamennais, really was saying 
these “wild” things which the Popes felt bound to condemn. 
To understand their condemnations accurately, it is essential to 
understand Lamennais, who was, so to speak, their archetypal 
target. We must therefore set out his position in more detail.

Lamennais’ brand of liberalism was very utopian, and para
doxical almost to the point of being schizoid. At the time he 
began L’Avenir in 1830, he had a reputation not for wanting to 
reduce the powers of the papacy, but on the contrary, for being 
very ultramontane. He deplored gallicanism, particularly inso
far as it involved the kind of local alliance between Bishops and 
the civil power which led in practice to State despotism over
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the Church.13 Indeed, in view of Lamennais’ dream of a world 
in which political powers are submissive to a sovereign, world
dominating papacy, the French Bishops had seen fit to remind 
him in 1826 that the temporal power is independent of the Church 
in purely civil matters.14

13 L’A venir, cited in Dictionnaire de Théologie Catholique, Vol. IX, 
part I, Paris, Librairie Letouzey et Ané, 1926, s.v. “Libéralisme 
Catholique,” column 519.
14 Ibid., c.513.
15Ibid., c.519.
16Ibid., c.521.
17 Ibid., c.527.
1&Ibid., cc.527, 531.

During the next few years, Lamennais did a volte-face which 
nonetheless involved an effort to conserve essential elements in 
his former stance. The strange recipe: extreme theoretical ul- 
tramontanism at the level of private, individual faith, combined 
with extreme liberalism at the practical, social-political level. 
With the enthusiasm and idealism which often seem to charac
terise genuinely innovative minds, Lamennais was convinced that 
the Church’s main troubles were due to her debilitating alliances 
with civil powers. If these were abandoned altogether, he sug
gested, so that total freedom of propaganda would be granted to 
all and sundry, then one day, by process of trial and error, the 
nations would “fall at the feet” of Holy Mother Church, begging 
her to assume once again her rightful hegemony over the inter
national community — but without any coercive measures being 
taken.16 In short, his not-very-realistic aim was to promote the 
long-term goal of papal supremacy in both spiritual and tem
poral matters by the very novel means of a radical short-term 
liberalism in the latter field.16

Hence, Lamennais demanded through the pages of L’Avenir 
an “integral and absolute freedom of opinion, teaching, of con
science and of cult” .17 Catholics, he insisted, must come to see 
that their religion “stands in need of only one thing, liberty”. 
With France leading the way in manifesting the “law of history”, 
mankind is now coming of age so that “there must be full liberty 
for each and every one” ,18 Once the Church renounces every use 
of force, the nations will flock into her embrace solely because
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of the inherent power of her truth, and this will lead to “the 
temporal sovereignty of Christ by means of the emancipation of 
peoples and freedom of thought and conscience”.19

19Ibid., c.532.
20Ibid., c.536.
21 Ibid., c.541.
22Ibid., c.539.
23Ibid., c.550.
2*Ibid.
25Ibid.

Lamennais meant to be taken quite literally in affirming 
that absolute freedom of propaganda which the Popes were soon 
to condemn, even though he realized the dangers. He admit
ted candidly that his programme “allows to error the unlimited 
power of diffusing itself” (on laisse à l’erreur la faculté illimitée de 
se produire.)20 Ail concordats between nations and the Holy See 
should be abolished, according to Lamennais,21 and separation 
of Church and State was to be absolute:

We claim ... a freedom of conscience, or of religion, 
which is full, universal, without restriction or privilege; and 
therefore, in what concerns us Catholics, total separation.22 
This “neutral” State, furthermore, was to be constitutionally 

“blind” to man’s transcendent nature and supernatural destiny. 
We can see in the following citations the kind of idea Pope Pius 
IX had in mind in condemning those who made “public peace” 
the only admissible criterion for State restrictions on religious or 
ideological propaganda. In effect, Lamennais was demanding a 
State which would be indifferent not only as regards Catholicism 
versus other religions, but between religion of any sort and irré
ligion. The total liberty of propaganda he insisted on required 
that:

The constitutional power possesses only the right and duty 
to repress crimes and other offences which would materially 
attack these liberties (qui attenteraient matériellement à ces 
libertés) or other civil and political rights of the citizens.23 
Governments, he insisted, have no function in this area other 

than “to maintain unity and harmony,”24 and may take action 
“only in the order of material interests (ne ... que dans l’ordre des 
interets matériels)25
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These ideas were in reality a blueprint for a completely pos
itivist and materialist State — one which knows nothing of God, 
revelation, or objective moral values, and wherein the only pro
hibited “religious” (or anti-religious) propaganda would be that 
calculated to incite violence or sedition. In truth, it does not 
seem particularly extreme or “reactionary” for contemporary 
Popes to have condemned Lamennais’ view that this would be 
the “best” form of society for the modern world.

To be fair to Lamennais, however, one must keep in mind 
the other half of his paradoxical system. Even though it was very 
“academic” in the sense of neglecting the fact that ordinary peo
ple very frequently confuse what is legally permitted with what 
is morally right, it would be wrong to accuse him of being an “in- 
differentist” in principle. At the time he was writing for L’Avenir, 
as we noted above, he certainly did not maintain that one reli
gion is more or less as good as the next, and was still surpris
ingly “papalist” when it came to religion as a private, individual 
commitment. He emphatically denied that L’Avenir’s brand of 
liberalism meant “the right of each man to believe and act just 
as he pleases.”26 The kind of liberty he demanded, “while it sets 
up the most complete civil tolerance, does not involve any de
gree of dogmatic tolerance.”27 While underestimating, no doubt, 
the extent to which it does in practice “involve” a good deal 
of “dogmatic tolerance”, Lamennais himself consciously rejected 
the indifferentist thesis that all religions are equally true or valu
able, or that they all have an equal claim on conscience: “Civil 
tolerance is in no way equivalent to religious indifference.”28 It 
was precisely Lamennais’ own consciousness of rejecting indif- 
ferentism, and even of holding to the traditional “thesis” of the 
Catholic State, at least as a purely theoretical (and impractical) 
ideal,29 that gave him the confidence to appeal to the Pope over 
the heads of the French Bishops who opposed him. He could 
not believe that his system, which he thought touched only the 
contemporary practical and political order, and not the level of 
doctrine, would be condemned by Rome. But it was.

26Ibid., c.530.
27Ibid., c.531.
28 Ibid., c.540.
29 Ibid., cc.530-31, 538.
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Not surprisingly, Gregory XVI remained unconvinced that 
giving a totally free rein to even the most unbridled anti-religious 
propaganda could ever in any circumstances be considered the 
best course of action for governments to follow. His encyclical 
Mirari Vos of 1832, in denouncing this view as “madness” (delira
mentum) t did not name Lamennais; but the latter was officially 
informed by a special papal envoy, Cardinal Pacca, that the Pope 
had principally his views in mind.30 With this encyclical, more
over, the die was cast for the subsequent magisterial statements 
of Pius IX and Leo XIII with regard to liberalism.31 Lamennais 
left the Church, but his ideas remained influential, especially in 
France.

30de Corte, M. et al. Lettre à Quelques Évêques. (“Annexe: Vatican 
II et Quanta Cura”), Paris, Société Saint-Thomas-d’Aquin, 1983, p.89.
31 Dictionnaire de Théologie Catholique, loc.cit., c.560.

What can we learn from this consideration of Lamennais’ 
views? Its principal value is to help us identify precisely what 
it was that Gregory XVI and Pius IX had in mind when they 
condemned “liberty of conscience” (and of cult). This is of vital 
importance to our study, because this condemned “liberty” has 
often been said to be substantially identical with what was later 
affirmed by Vatican II as a human right — the right to “religious 
liberty”.

The expression “liberty of conscience” can be (and in fact 
has been) understood in various times and places, and by various 
persons, to mean several things, notably:

(i) It has been understood to signify a purely internal moral 
right — prescinding, that is, from all questions of external or 
civil coercion — to either accept or reject divine law according 
to one’s pleasure. This notion of an absolutely autonomous con
science, not subject to any external objective norm by which it is 
morally bound to form itself, is a form of the classic “indifferen- 
tism” which the church has always condemned — one which has 
surfaced again in the mid-twentieth century in some expressions 
of the existentialist movement in philosophy.

(ii) The expression can also mean an absolute (or near abso
lute) civil liberty in matters concerning religion; that is, immu
nity from legal coercion in publicly propagating any ideas and 
practices whatsoever, for or against any religion. Only in or-
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der to prevent actual physical or “material” disturbances of the 
rights of other citizens, according to this conception, may the 
State exercise any restraint. This was an aspect of French Rev
olutionary ideology which was condemned by Pope Pius VI in 
his response to the “Declaration of the Rights of Man and of the 
Citizen” of 1789. In his letter Quod aliquantulum of 10 March 1791 
the Pope declared:

It is according to such a view that this absolute liberty is pro
posed as a human right in society: a liberty which not only 
assures to each one the right not to be disturbed on account 
of his religious opinions, but which also grants the licence of 
thinking, saying, writing, and even printing with impunity 
anything which might occur to the wildest imagination in re
gard to religion. This monstrous right, however, is seen by the 
Assembly as pertaining to that equality and liberty which are 
natural to all men. But what could be more irrational than 
to establish among men this unbridled equality and liberty, 
which seems to extinguish reason — nature’s most precious 
gift to man, and the only one that distinquishes him from the 
animals?32

32Cited in De Corte et al., op.cit., p.100 (emphasis added.)

As we have seen, the Catholic Lamennais also affirmed this 
kind of “liberty” as a right, even while he loudly proclaimed his 
rejection of “liberty of conscience” in sense (i) above. His idea 
was, in effect, that the State should adopt indifferentism, while 
individuals should reject it.

(iii) Finally, “liberty of conscience and of cult” might mean 
immunity from civil coercion in religious matters, but under a 
regime in which this liberty should in principle be regulated in ac
cordance with moral principles which the Catholic Church would 
regard as objectively valid. It would thus not be such an ex
treme permissiveness as that of (ii) above, because in this system, 
that State indifferentism (or juridical positivism) characteristic 
of classical liberalism continues to be rejected as an ideal, along 
with individual indifferentism. This, we shall argue, is the kind 
of liberty affirmed by Vatican Council II as a human right.

From the actual texts of Gregory XVI, and of Pius VI and 
IX, as well as from the historical fact that Gregory and Pius IX 
had especially Lamennais and his followers in mind when they
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condemned “liberty of conscience,” we can see that these ear
lier Pontiffs were directing their wrath specifically at the idea 
outlined in (ii) above. However, this object of the above pa
pal denunciations has escaped some modern commentators, who 
have interpreted them incorrectly in two mutually opposed ways.

One interpretation which misses the mark is that which 
claims that the “liberty of conscience” which these Pontiffs had 
in mind was principally that personal indifferentism which we 
summarised under (i) above: that is, the idea that everyone — 
civil legislation aside — has a moral right to believe any religion 
(or none) or that one religion is about as true or good as the 
next. The Italian jurist Clemente Riva, I.C., for example, in a 
standard work on the Vatican II declaration and its background, 
dilutes the teaching of Gregory XVI by saying that the encyclical 
Mirari Vos was directed against

a liberty which is indifferent in the face of any doctrinal posi
tion whatever ... A conscience which is absolutely indifferent 
is a delirious (delirante) conscience, because it is in contra
diction with the very nature of conscience, which has a con
stitutive obligation towards the supreme law of morality.33

33Hamer, J. & Riva, C. La Libertà Religiosa, nel Vaticano II. Torino- 
Leumann, Elle Di Ci. 2nd edn., 1967, pp.23-4. (This section of the 
book is by Riva alone.)
34DS 2730.

But as we have seen, that encyclical’s prime target, Lamen- 
nais, did not defend, and in fact explicitly rejected, that sort 
of liberty. Moreover, Pope Gregory does not say that the no
tion “liberty of conscience,” which he is principally concerned to 
condemn here, is the same thing as indifferentism. Rather, he 
says that this notion arises from indifferentism, as frpm an ut
terly polluted source: uex hoc putidissimo indifferentismi fonte ... 
fluit.”34 Clearly, what he means is that “liberty of conscience” is 
an alleged right to an exterior (and practically unlimited) civil 
liberty, and that this exaggerated demand for external liberty 
has its historical origins in an indifferentist attitude within the 
hearts of men.

The Fathers of Vatican Council II were presented with a 
similarly unhistorical and inaccurate exegesis of the nineteenth
century documents when the officiai relator for the schema on
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religious liberty, Bishop Emil de Smedt, was called upon to meet 
conservative criticism of an early draft — criticism based on 
the proposed declaration’s seeming conflict with Mirari Vos and 
Quanta Cura. The Bishop explained those documents to the as
sembled Fathers by arguing that a civil “liberty of conscience” 
is condemned therein

as the consequence of a rationalism for which the individual 
conscience is not subject to any law originating in God. A 
liberty of cult which is based on religious indifferentism is 
indeed rejected.36

36Cited in Hamer & Riva, op.cit., p.53 (emphasis added.) Also cf. de 
Smedt’s Relatio, AS Vol. II Part V, p.491.

Bishop de Smedt seemed to be implying that the only thing 
Gregory XVI was really concerned about was an indifferentist 
rationale being given for civil liberties on religious matters. But 
if Gregory had really thought along those lines he would probably 
never have directed an encyclical against Lamennais at all. The 
text of Mirari Vos expresses no intention of condemning these 
sweeping demands for civil liberties only insofar as they may 
happen to be sustained and argued on the basis of a theoretical 
indifferentism at the individual level. The Pope is insisting that, 
irrespective of the underlying motivation or ideology of writers 
such as Lamennais, the external, civil liberties being claimed 
by them are totally unjustified because of their “insanely” ex
aggerated, unlimited, and therefore potentially harmful charac
ter. Gregory’s statement that such demands did in point of fact 
spring from indifferentism is an independent observation, given 
by way of historical commentary. Contrary to what the Council 
Fathers were given to understand, it is not the reason he gives 
for condemning these demands. Knowing well that Lamennais 
had appealed to the Holy See shouting from the rooftops his 
personal abhorrence of doctrinal indifferentism (“dogmatic toler
ance”), Gregory nevertheless judged that the emergence of these 
extravagant “civil rights” demands among Catholic intellectuals 
was to be attributed, in terms of broad historical, cultural and 
political trends, to the pervasive influence of that secularist, in
differentist spirit which, especially in France, had become such 
a prominent feature of contemporary society since the “Age of 
Reason” and the Revolution.
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The fact that Mirari Vos cannot be reduced to little more 
than a critique of indifferentism at the level of the "individ
ual conscience” becomes still clearer if we take into account the 
personal letter to Lamennais which accompanied the encyclical. 
This was signed by Cardinal Pacca, who was entrusted by Pope 
Gregory with delivering a personal copy of Mirari Vos to Lamen
nais as soon as it came off the press, and with explaining to him 
its particular application to the doctrines expressed by L’Avenir. 
Among these, according to the Pope’s envoy,

The Holy Father ... disapproves and rebukes the doctrines 
relative to civil and political liberty. These ideas — contrary 
to your intention, no doubt — tend by their very nature to 
stir up and propagate everywhere the spirit of sedition and 
revolt. ... The doctrines of L’Avenir on liberty of cults and 
the liberty of the press, which have been treated with such 
exaggeration and pushed so far by the editors (qui ont été 
traitées avec tant ^exagération et poussées si loin par MM. les 
rédacteurs), are equally very reprehensible and in opposition 
to the teaching, the maxims and the practice of the Church.36 
In sharp contrast to those commentators who have failed to 

see that the phrase "liberty of conscience,” as used (pejoratively) 
by Gregory XVI and Pius IX, referred first and foremost to an 
external, public liberty before human authority (not an inter
nal, private liberty before God) another contemporary school of 
thought goes to the opposite extreme, and reads into the en
cyclicals Mirari Vos and Quanta Cura a more repressive doctrine 
on civil liberty than that which their authors really intended and 
expressed.

36Cited in de Corte, et al., op.cit., p.89.
37de Corte et al., op.cit.
38de Bligniéres L-M., Lucien, B. & de Corte, M. Une Demarche Cath
olique. Nice, Éditions Association Saint-Herménégilde, 1984. The

Representative of this current in the Church is the long Lettre 
é Quelques Évêques published over the signatures of twenty-eight 
“traditionalist” theologians and philosophers from ten countries.37 
Of the various attempts made in recent years to demonstrate that 
Dignitatis Humanae formally contradicts the pre-conciliar doctrine 
regarding religious liberty, this one, together with its sequel Une 
Démarche Catholique,33 is perhaps the most scholarly and plausi-
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ble. Criticizing the interpretation of the two nineteenth-century 
encyclicals which we have already discussed — an interpreta
tion which gained influence at very high levels in the Church 
— the authors argue very cogently from the text of Mirari Vos, 
as well as other ecclesiastical and civil documents and from vari
ous nineteenth-century dictionaries, that ever since the sixteenth 
century the expression “liberté de conscience” or “libertas conscien
tiae” had a definite and well-established meaning, and that Pope 
Gregory used the term in this perfectly standard sense.39 As we 
too have argued, the term undeniably refers to civil liberty as 
such, and cannot be understood as signifying mainly or formally 
the interior moral liberty claimed by indifferentism in the face of 
revealed truth.40

39de Corte et al., op.cit., pp.82-104
40de Corte and his co-authors remark, “According to us, the meaning 
of this proposition has never presented any difficulty for Catholics — 
nor for anyone else — until the era of Vatican Council II: it is clear and 
perfectly determined in itself, according to the text and its context. It 
is only modern authors, wishing to harmonise the doctrines of Vatican 
II with Catholic doctrine, who have cast obscurity over a question 
which itself carries none. It is this state of affairs which has impelled 
us to make this study.” As will be seen from the discussion in our text, 
we consider this observation half-right: the authors are right in saying 
that “liberty of conscience” does not mean (in the nineteenth-century 
encyclicals) what the Fathers of Vatican II were authoritatively told it 
means; but wrong in thinking that what it does mean, or rather, what 
the earlier Popes meant in condemning it, is affirmed by Vatican II. 
(The quotation is from de Corte et al., op.cit., p.83.)

However, in their concern to protest against the modern 
retrojection of an unduly “privatized” or a-political meaning into 
the nineteenth-century term “liberty of conscience,” our tradi
tionalist authors read the two encyclicals before us as denounc
ing not only those who demand a virtually unlimited civil liberty 
for all and sundry to propagate publicly their ideas and prac
tices concerning matters religious, but also those who say that 
some non-Catholics, at least, have a right to this public, civil lib-

Section of this work which concerns us is Abbé Lucien’s “La Liberté 
Religieuse a Vatican II: une Rémise en Question Fondamentale” on 
pp.33-61.
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erty. According to' this interpretation, the encyclicals insist that 
Catholicism is the one and only religion whose adherents can ever 
justly demand from the State, as a strict right, immunity from 
civil prohibitions against the public propagation of their faith.

To express the state of the question more succinctly, let us 
summarize three rival views about civil liberty in terms of the 
logically distinct categories “all,” “some,” and “none”. (It should 
be noted that in ascribing “rights” to ideas, rather than to the 
persons who promote those ideas, the following propositions do 
not embody any “category mistake”. The figure of speech is used 
merely for economy of expression. “Peaceful” means “not involv
ing (or calculated to incite) literal violence against persons or 
property, physical disturbances or disruption of community life, 
or sedition against civil authority”. “Non-Catholic propaganda” 
means, “ideas or practices, diffused publicly in society, which are 
objectively incompatible with Catholic faith or morals.”)

(a) All peaceful non-Catholic propaganda has a right to im
munity from civil prohibition.
(b) Some peaceful non-Catholic propaganda has a right to 
immunity from civil prohibition.
(c) No non-Catholic propaganda (peaceful or otherwise) ever 
has a right to immunity from civil prohibition — although 
tolerance of such propaganda may often be the only prudent 
course of action for civil authorities to follow.
We have already argued that, contrary to the interpreta

tion of certain influential modern commentators, the encyclicals 
of Gregory and Pius certainly do formally condemn proposition 
(a) which was precisely the doctrine of Lamennais, L’Avenir, and 
other nineteenth-century exponents of liberalism. But do they 
also condemn (b) and affirm (c)? The traditionalists answer, 
Yes. To us, on the other hand, it seems clear that while not a 
few Popes before Vatican II may have agreed with (c) — the con
cordats which forbade all public manifestations of non-Catholic 
religions were certainly compatible with (c), although without 
necessarily implying or presupposing it — the earlier encyclicals 
never proposed (c) as Catholic doctrine. They thereby left the 
door open for an affirmation of (b). Vatican II (as will be argued 
below) was thus eventually able to affirm (b)without contradict
ing earlier Catholic doctrine, since the latter condemned only 
(a), not (b).
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How do the authors of Lettre à Quelques Évêques defend their 
severe interpretation of Quanta Cura and Mirari Vos? Not by di
rect quotation and exegesis from the encyclicals, but by restating 
their teaching in terms of metaphysical categories: essence (or 
nature), and accident41

41 op.cit., pp.108-09.
42Lucien, op.cit,, p.47.

This is brought out most clearly by Abbé Bernard Lucien in 
his explanatory sequel to the Lettre:

Per se expresses ... what belongs to a being by essence, ac
cording to what it is in itself, by “nature.” Per accidens ex
presses what belongs to a being in a contingent manner, from 
the fact of its relation to other beings — a relation which is 
not linked in a necessary way to its essence.
Once this is recalled, it becomes clear that the opposition be
tween the two doctrines before us [i,e., that of the nineteenth
century encyclicals and that of Vatican II] remains ineluctable:

Traditional docrine: — per se, religious liberty is not a right; 
here we see the nature of things, the natural and divine law; 
per accidens, in those histortical circumstances where the im
mediate application of this law would involve worse evils, tol
erance is necessary.

Conciliar doctrine: — per se, religious liberty is a right; such
is the nature of things, the natural and divine law;
— per accidens: in cases where the exercise of this right could 
be opposed to a just public order, the exercise of the right can 
be limited. Thus, the mention of “just limits” does not save 
the doctrines from contradicting each other; and the contra
diction bears precisely on the content of the natural and divine 
law regarding this matter.42
What Lucien presents us with here is not a pair of con

tradictory magisterial statements, but a pair of contradictory 
philosophical interpretations of the magisterium. Whether the 
magisterial statements themselves are really contradictory will 
plainly depend on whether Lucien’s philosophical re-statements 
are truly contained or implied in the original authoritative doc
uments.
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Lucien’s wording renders an assessment of this question quite 
difficult. His analogous application of metaphysical categories 
to ethical discourse seems to lack the necessary care and clar
ity. What, precisely, is supposed to be the subject or suppositum 
which embodies an essence or nature, and in which accidents 
can inhere? The human person? The divine or natural law? or 
religious liberty itself? The following propositions, for example, 
would have been more clearly intelligible than Lucien’s:

(i) The human person per se (or by nature) possesses the 
God-given right to civil liberty in the public propagation of 
his or her conscientiously held religion.
(ii) Per accidens, by virtue of determined external circum
stances, the exercise of this right may have to be limited.

However, if this is what Lucien wants to attribute to Vatican 
II, he does not accurately understand and express the Council’s 
teaching. Dignitatis Humanae certainly affirms a natural or per se 
right to civil liberty in religious matters; but it does not clas
sify the limiting circumstances as “accidental.” The limits are 
already included in the Council’s definition of that civil liberty 
to which man has a natural or God-given right. Article 2 of 
the Declaration specifies that the sort of freedom the Council is 
alking about means

that all men should be immune from coercion on the part 
of individuals, social groups and every human power so that, 
within due limits, nobody is forced to act against his con
science in religious matters, nor restrained from acting in ac
cordance with his conscience, in private or in public, alone or 
in association with others.43

43Author’s own translation, (emphasis added).

Thus, in Vatican H’s terms, there can be no per accidens dero
gations from, or exceptions to, the right to religious liberty at 
all, since the per se right is defined so as to extend only to those 
religious acts which do not jeopardize a just public order.

Moreover, it seems doubtful whether even the most conser
vative pre-conciliar Pope would have been eager to qualify as 
heretical or erroneous a proposition with “per se” wording such 
as (i) above, because a condemnation of (i) as it stands might 
seem to allow for possible restrictions on the civil rights even 
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of the true religion. Indeed, it might be argued that since the 
human intellect per se (or by nature) is ordered towards knowl
edge of the truth, conscientiously held religious belief is per se 
objectively true, so that it is only per accidens that anyone ever 
sincerely adheres to religious error — no matter how statistically 
frequent such adherence might be.

Lucien might reply that, notwithstanding what we have just 
said, the Council’s teaching does equivalently amount to a pair of 
per se/per accidens propositions implying that man’s very nature 
requires an indifference in principle towards religious truth or 
falsehood, on the part of civil authorities. That is :

(iii) The human person per se has a right to civil liberty in 
practising false religions as well as the true religion.
(iv) Per accidens, that is, when the exercise of this right hap
pens to offend against a just public order, civil authority may 
exercise restraint.
This pair of propositions, no doubt, would have struck the 

pre-conciliar Popes as doctrinally objectionable. Indeed, propo
sition (iii) seems very close to the kind of liberalism which they 
were most concerned to condemn.

However, we must insist that (iii) is more sweeping than 
anything which is really affirmed by Dignitatis Humanae. If we 
replaced “per se” in (iii) by “sometimes,” then the proposition 
would indeed reflect conciliar teaching. But the difference is very 
important. If we take a global view of human society and his
tory (and Vatican II certainly tried to do that), it is obvious that 
many false ideas and immoral practices, propagated or carried 
out in the name of some religion or other — even the Catholic 
religion, at times —have been by their very nature injurious to 
a Just public order, even if we take into account the elements of 
relativity in differing historically and culturally conditioned legal 
and moral codes. The need to restrain injustices committed in 
the name of religion should therefore not be seen as something 
merely “accidental”, and Dignitatis Humanae nowhere uses that 
word, or any other expression which implies it. It does not posit 
as a per se right of human nature a civil liberty which in prin
ciple is unlimited by considerations of good and evil, truth and 
falsehood — and then , as a kind of afterthought, go on to mit
igate or qualify this by mentioning a merely “accidental” need 
for restraint. Instead, the Council simply affirms that the hu
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man person per se (or by nature) has a right to religious liberty 
— which is defined from the outset as immunity from coercion 
in carrying out those religious acts which do not violate a just 
public order. In short, even if the pre-conciliar magisterium 
did in effect condemn the idea of an unlimited “per se” right to 
immunity from coercion in religious matters — a right which 
(supposedly) can be limited only “per accidens” — Vatican II did 
not affirm that idea. It affirmed only a limited “per se” right to 
the aforesaid immunity.

Furthermore, since the true interpretation of the Council’s 
documents must take into account not only what they say, but 
also what their authors rejected, it is important to note that 
the idea which Lucien thinks he finds in Dignitatis Humanae was 
in effect deliberately excluded by Vatican II. The original textus 
prior, which was indeed markedly liberal — written very much 
in the spirit of Lamennais — contained the following assertion:

The Catholic Church asserts that religious liberty is to be 
observed in human society not only by and for Christians, but 
by and for all men and religious communities (pro omnibus 
hominibus et coetibus religiosis).^
If that (or an equivalent assertion) had survived into the 

final text, Lucien might have some justification for saying that 
the Council asserts a per se right to religious liberty for false 
religions. However this sweeping affirmation, after being slightly 
modified in the second draft, was dropped entirely from thb third 
and subsequent revisions of the schema.

That Lucien has read an unduly liberal meaning into the 
document becomes apparent also from a careful reading of a 
paragraph in article 13. If we speak in terms of rights as per
taining analogously to religions, rather than to the persons who 
profess them, then DH:13 clearly implies that only the religion of 
the Catholic Church enjoys a per se right to civil liberty — that 
is, a right arising from the very nature of the Church herself, 
rather than from the common human nature which her mem
bers share with non-Catholics and non-Christians. By affirming 
that the Catholic Church makes a twofold claim to liberty before 
all civil authorities — first, because she alone on earth is the au
thentic witness to divine truth, and secondly because she is made

44AS, Vol. II Part III p.430.
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up of human beings — the Council tactfully but unmistakably 
implies that non-Catholic religions enjoy only a per accidens right 
to civil liberty: that is, a right which obtains not because of, but 
in spite of, their specifically non-Catholic (and to that extent, 
false) nature. The paragraph reads:

In her capacity as (utpote) the spiritual authority appointed 
by Christ the Lord with the duty, imposed by divine com
mand, of going into the whole world and preaching the Gospel 
to every creature, the Church claims liberty for herself in hu
man society and before any public authority whatever. At 
the same time she claims freedom for herself also insofar as 
she is a society of human beings with the right to live in civil 
society according to the tenets of the Christian faith.45

45 Author’s translation.

In other words, the State, at least in principle, should recog
nise Catholicism as uniquely true, and therefore as enjoying a 
per se absolute right to civil liberty. With regard to any other 
religion, however, the Declaration implies that the State should 
recognise a right to civil liberty not absolutely, but only with 
a proviso. In this case the right obtains not by virtue of the 
very nature of the non-Catholic religion, but by virtue of circum
stances which are “accidental” (or extrinsic) to its own specific 
nature, namely, the human dignity of its adherents, whose con
sciences should be respected, as well as the elements of objective 
goodness and truth which it contains. And the proviso is that 
the erroneous elements which it includes be not so seriously false 
or immoral as to constitute a threat to a just public order.

Naturally, the document did not spell all this out, given the 
fact that it was intended to be addressed to the modern world 
in general, and to the separated Christian communities in par
ticular. To those untrained in the “perennial philosophy,” such 
expressions would have been misunderstood. Many would have 
been shocked at the description of human dignity as something 
“accidental,” and non-Catholic Christians would have seen it as a 
strange kind of ecumenism which qualified their own right to re
ligious liberty by the same adjective. “Accidental,” after all, has 
connotations in ordinary, non-philosophical language of some
thing trivial, tenuous, and easily forgotten or discarded.
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Lucien’s contradictory uper se” propositions, then, do not 
truly reflect a contradiction in the magisterial documents them
selves. There is a semblance of truth in what he says, in the 
sense that the overall spirit, structure, and weight of emphasis 
in the conciliar Declaration implies that under modern circum
stances at least, civil liberty for religious activity should be the 
usual state of affairs, while governmentally-imposed restrictions 
should be unusual or exceptional. And the nineteenth-century 
encyclicals, to be sure, while not explicitly rejecting that impli
cation, do not contain it. But of course, the question of what is 
(or should be) statistically frequent or infrequent is a quite dis
tinct question from what is the case per se and per accidens. We 
submit that our propositions (a) and (b) on p.44 above not only 
express more faithfully than Lucien’s the ideas condemned and 
affirmed in these magisterial documents, but also will enable us 
to see clearly why the pre-conciliar and conciliar doctrinal pro
nouncements do not contradict each other.46

46 FY- William G. Most has earned the respect and gratitude of many 
Catholics for his works in defence of the faith, but on this particu
lar issue we find his argument unconvincing. Fr Most, in arguing for 
the continuity of Church teaching on this issue, fails to appreciate the 
importance of a precise understanding of “public peace,” which he in 
fact misquotes as “public order,” the significantly different term used 
by Vatican II a century later. Most here rests his case entirely on 
the meaning of the word violator in Latin, and maintains that Pius 
IX intended to designate by this word only those whose non-Catholic 
propaganda is of a particularly virulent or extreme variety — the sort 
which Vatican II might also envisage prohibiting because of its “coer
cive, dishonest or unworthy” character (DH: 4). Most leans on a weak 
reed, I suspect. According to Lewis and Short (A Latin Dictionary 
p.1994), an offence does not have to be very extreme in order to be 
a violatio. “With abstract objects,” says the dictionary — and under 
that heading, certainly, comes “the Catholic religion” — violare means 
“violate, outrage, break, injure, etc.” Most asks, “What if a Protestant, 
orally or in print, defends his own doctrine? This is hardly violare. Not 
strong enough. So Pius IX would not ask for repression.” (“Vatican 
II on Religion and the State” The Wanderer, 23 October 1986, p.4.) 
On the contrary, not only Pius IX, but every subsequent Pope before 
Vatican II, did indeed “ask for repression,” in some countries, where
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For the moment we may conclude, from our study of the 
text of Mirari Vos and Quanta Cura, and their historical setting, 
that in condemning “liberty of conscience and of worship” the 
Popes had in mind specifically the Lamennaisian doctrine which 
we summarized in proposition (a) above: that all peaceful non
Catholic propaganda has a right to immunity from civil coercion. 
Only this extreme liberal position is rejected in the severest and 
most explicit statements to be found in these sources, namely, 
Pius IX’s rejection of an absolute “liberty of conscience” in prop
agating one’s ideas,47 and his denial that in the “best condition 
of society”, “public peace” is the only admissible consideration 
in limiting the activities of those who “violate the Catholic reli
gion.”

it was a question of Protestants publicly defending their own doctrine 
“orally or in print.” The 1953 Vatican Concordat with Spain permit
ted no public manifestations whatever of any non-Catholic religion. It 
therefore seems unreasonable to call in question whether Pius IX would 
have seen each and every public defence of heretical or infidel doctrine 
as at least a “breach” or “injury” — and hence as a violatio — of the 
Catholic religion. See also W.G.Most, “Religious Liberty: What the 
Texts demand,” Faith & Reason, Vol. IX, no.3, Fall 1983, p.201 and 
pp.205-206.
47Cf. p.14 above, over note 7.
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CHAPTER

Traditional Doctrine:
The “Exclusion” of Religious and Moral Error

If, as we have argued in the preceding chapter, Mirari Vos 
and Quanta Cura stop short of condemning our proposition (b) on 
p.44 above — the idea that at least some peaceful non-Catholic 
propaganda might have a right to immunity from government 
interference — someone might object that the 1864 Syllabus which 
accompanied Quanta Cura nevertheless effectively condemns that 
proposition in its no. 77. Pius IX there rejects the idea that:

In the present day it is no longer expedient that the Catholic 
religion should be held as the only religion of the State (tam- 
quam unicam status religionem), to the exclusion of all others 
(ceteris quibuscumque cultibus exclusis.)1

XDS 2977.
2Cf. above, p.18, over note 29.

Moreover, on turning once again to Leo XIH’s teaching in 
Immortale Dei, we might be tempted to conclude from the pas
sage cited over note 15 above (p.15) that the Pope is insisting 
that natural law requires the State universally and absolutely to 
prevent false opinions from “leading minds astray from truth, 
and souls from the practice of virtue.”

How should we understand such passages? To begin with, 
the sentence from Leo XIII just referred to should not be plucked 
out of context. As we have seen,2 Leo acknowledges elsewhere 
that civil authorities not only may sometimes tolerate such er
rors, but under some circumstances even “should” do so.

However a broader hermeneutical principle than this comes 
into play. As we argued earlier, the centuries-long historical an
tecedents of the nineteenth-century encyclicals strongly suggest 
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the possibility that some of the papal admonitions which they 
contain may be more in the nature of quasi-administrative direc
tives or policies for the governance of Christendom (or what was 
left of it), rather than timeless and universally valid doctrinal 
principles. The question is, which ones, if any, really do fall into 
that category?

If we are to seek a criterion for deciding this question, a rea
sonable one would appear to be that statements which indicate 
the means which are to be taken in order to achieve a certain end 
seem to bear this character of policy, rather than doctrine. Or at 
least, it would surely be fair to say this: the more broadly and 
generally these means are defined in a given papal statement, 
the more right we have to regard that statement as doctrinal 
in nature; and the more specifically and precisely these means 
are spelt out, the more certainly we may classify them as poli
cies — mutable applications of the general principle which can 
be reformed according to circumstances. In particular, it would 
probably be generally accepted that the Church’s ch ar ism in the 
discernment of truth — the area of “faith and morals” in which 
she is promised the unfailing assistance of the Holy Spirit — 
does not extend in principle to an infallible knowledge of what 
specific punitive measures are proportionate to the purpose of 
preventing some evil. John Courtney Murray’s words are rele
vant here: questions regarding how best to protect the truth in 
society “are political questions in the sense that they concern, 
not the desirability of ends, but the efficacity of means to these 
ends.”3

3Murray, J. C. “Leo XIII: Two Concepts of Government. II: Govern
ment and the Order of Culture.” Theological Studies, Vol. XV, No. 1 
(March 1954) p.4.
4Cf. above, p.15, over note 15.

Now it is evident that in urging governments to suppress the 
public diffusion of error, Leo XIII himself recognised that he was 
talking not about something which is obligatory in se, or as an 
end in itself (like loving my neighbour, or loving God), but about 
a means toward a good end. As he says in Immortale Dei, it is 
“on ... account” of man’s destiny to eternal happiness that the 
State should not permit “the license of opinion and of action” 
to lead others astray from the straight and narrow path.4 Again,
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in Libertas, Leo lays down a second reason why “lying opinions” 
should be “diligently repressed”, namely, “lest they insidiously 
work the ruin of the State.”5 Both these ends — the good of 
the commonwealth and the salvation of souls — can be broadly 
classified as pertaining to the “common good.”

5Cf. above, p.15, over note 16.
6Cf. above, p.15, over note 14.
7DS 2977. The indication “16’ ” refers to the list of documents from 
which the Syllabus items were taken (DS, p.577).
8Quoted in Dictionnaire de Theologie Catholique, op.cit., Vol. 14, Part 
II, s.v. “Syllabus,” column 2910.

Pius DCs disapproval of the liberties granted to non-Catholic 
immigrants in Catholic countries6 is also clearly a policy matter, 
involving not only questions of religious freedom as such, but 
matters of changeable civil law, such as immigration policies and 
the rights of non-citizens within a given State.

What of the Syllabus item no.77, which speaks of the “ex
clusion” of all cults other than the Catholic religion? To begin 
with, we must realise that Pius DC certainly did not mean to teach 
here that in an overwhelmingly Catholic country, non-Catholic 
minorities must be given an option of conversion or deportation. 
For the meaning of this condemnation, as with all the Syllabus 
propositions, we need to know the precise historical context of 
the original papal statement which it refers to. In this case7 
it wzls an allocution of 26 July 1855 (Nemo Vestrum) in which the 
Pope expressed his grief and surprise at the unilateral abrogation 
of article 1 of the 1851 Concordat between Spain and the Holy 
See, by the anti-clerical regime which seized power in that coun
try between 1854 and 1856. The relevant words of the allocution 
are:

We had established above all ... that this religion [i.e. the 
Catholic religion] would continue to be the sole religion of 
the Spanish nation, to the exclusion of every other form of 
worship.8
What the Pope had in mind by this “exclusion” can only 

be adequately assessed if we know the content of the abrogated 
Concordat article. In fact, it was practically the same as article 
1 of the Concordat which was ratified more than a century after 
the original one, between the Holy See and Franco’s Spain. This
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article reads:

The Catholic, Apostolic and Roman religion continues to be 
the only religion of the Spanish Nation and will enjoy the 
rights and prerogatives which pertain to it in conformity with 
Divine Law and Canon Law.®

It is important to note that not only is an explicit distinc
tion made here between Divine Law and Canon Law (that is, 
mutable Church applications of Divine Law), but the treatment 
of other religions is not specifically dealt with at all in this first 
article. For this, we have to turn to the “Final Protocol”, which 
was signed separately on the same day. A protocol is by defini
tion a specific practical determination of a more general legal or 
constitutional principle. In relation to article 1 of the main body 
of the Concordat, the Protocol stipulates that

In the national territory, the provisions established in article
6 of the Fuero de los Españoles will continue to be in force. In 
regard to the toleration of non-Catholic cults in the African 
territories under Spanish sovereignty, the “status quo” which 
has been observed up till now is to continue.10

9 Acta Apostolicae Sedis, 45 (1953) p.626. Cf. C. Corral & L. de 
Echevarria (eds.) Los Acuerdos entre la Iglesia y Espana. Madrid, 
B.A.C. 1980, p.21.
10AAS loc.cit., pp.651-2
11 Cited in Minnerath, R. La Doctrine de Vatican II sur la liberté re
ligieuse et son application dans les concordats post-conciliaires. Diss. 
Laur. Facultas luris Canonici, Rome, Pontifical Gregorian University, 
1980, p.48, n.43.

This Fuero de los Españoles (“Code of the Spaniards” ) was the 
fundamental law of Franco’s Spain, which had been promulgated 
in 1945. Article 6 read as follows:

1. The profession and practice of the Catholic Religion, 
which is that of the Spanish State, will enjoy official protec
tion.

2. Nobody is to be disturbed on account of his religious 
beliefs, nor for the private exercise of his own cult. Exterior 
ceremonies and other manifestations of non-Catholic religions 
will not be permitted.11
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Since this was in all essentials the situation established by the 
1851 Concordat, the true intent of Syllabus item 77 now becomes a 
lot clearer. Pius IX was insisting on the continuing “expediency” 
(and therefore, a fortiori, the justice) — in countries like Spain 
with an overwhelming Catholic majority — of a unique national 
recognition of Catholicism. This recognition is said to involve 
certain “prerogatives” which pertain to divine law, and others 
which pertain to mutable, ecclesiastical law. What Pius IX had in 
mind by the “exclusion” of all other cults from a Catholic nation 
was, in the first place, the formal adherence of the nation as such 
to the Catholic religion alone. (We can imagine a contrasting 
situation — in Lebanon or Cyprus for example — where two 
religions, Christian and Islamic, might be jointly established as 
“official” religions of the State.) Secondly, Pius IX undeniably 
had in mind the prohibition of public or exterior manifestations 
of non-Catholic beliefs. However, the crucial point is that there 
is nothing in the words of Pius IX that require us — or even 
permit us — to conclude that he regarded this second provision 
as a matter of divine law.

On the contrary, it seems highly probable that the Pope 
would have seen it as a provision — a good and necessary one, 
certainly, in his estimation — of what is termed the “public law” 
of the Church.

As an example of the way these matters were typically han
dled by pre-Conciliar canonists and theologians, we may refer to 
a highly approved manual of the Church’s public law — one used 
as a text at the Pontifical Gregorian University until after World 
War II — namely, that of Fr Cappello, S.J. In dealing with “the 
duties of the Catholic State towards religion and the Church”, 
the following general propositio is laid down:

The State has a duty to profess, protect and defend reli
gion, and so is under an obligation to recognise and protect 
(agnoscere atque tueri) the Catholic Church.12

12 Cappello, F. M. Summa luris Publici Ecclesiastics. Rome, Pontifical
Gregorian University press, 1936 (4th edn.), p.334.

Argumentation then follows to show that this proposition is, 
in effect, a requirement of divine law. Quotations from Scripture, 
the Fathers, Councils and Popes are adduced, all to the effect 
that the social nature of man requires him to acknowledge and 
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obey the will of God — both naturally knowable and revealed 
— in all his communal acts as well as in his life as a private 
individual.13 Later on, under the heading “On Civil Tolerance”, 
Cappello makes certain practical applications of this principle:

^Ibid., pp.334 - 40.
^Ibid., p.369.
15Ibid., footnotes to pp.369 - 370.
i6Marshner, W. H. “Dignitatis Humanae and Traditional Teaching on 

From what we said earlier about the State’s duty towards the 
Catholic religion and the Church [i.e. the proposition cited 
over note 12 above] it is quite clear that the aforesaid liberty 
or tolerance [i.e. of the private and public practice of non
Catholic cults] may never be granted per se.

Where the whole civil community finds itself united, as 
a matter of fact, in the practice of the true religion, the gov
erning authority may not destroy this unity by granting — 
either per se or per accidens — liberty of worship.14
However at this point, where he deals precisely with the type 

of civil community which Spain was (or was thought to be) at 
the time when Pius IX was teaching, Cappello no longer appeals 
to Scripture, the Fathers, or the Supreme Magisterium — only 
to other approved authors.15 Here, then, we are dealing not with 
divine law itself, but with the Church’s standard and approved 
way of interpreting it — her public ecclesiastical law.

Returning to condemned proposition 77 of the Syllabus, we 
should also recall that, quite apart from what approved man- 
ualists may have said about these matters in general, the first 
article of the 1851 Concordat, whose abrogation was the occa
sion for Pius IX’s original remarks, did not itself mention any 
specific practical implications of what it meant for Catholicism 
to be “the only religion of the Spanish Nation.”

In the light of all these considerations, what views, precisely, 
should be seen as condemned by the Pope in item 77? It would 
seem to this writer that one could argue reasonably for either 
a “liberal” or a “conservative” interpretation of the condemna
tion. The liberal view would be that adopted by Marshner, for 
instance, who thinks that provided we hold that in overwhelm
ingly Catholic countries, there should be an “exclusion” of non
Catholic rites “from State ceremonies”,16 we escape censure by
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Pius IX. The argument would be that he intended to censure only 
those who, like the Spanish anti-clericals who had abrogated the 
Concordat, denied even the most basic principles of divine law 
on these matters, holding instead that no government ever has 
any special duty whatsoever to the Catholic religion by virtue of 
its unique truth. Newman, too, understood item 77 to censure 
only those who denied that Catholicism should be “established” 
in any nation on earth cis the one and only official religion.17

Church and State”, Faith & Reason, Vol. IX, No. 3, Fall, 1983, p.224.
17Newman, op.cit., p.285.

i innAnv

A more conservative interpretation of item 77 would be that 
Pius’ intention here was to censure formally not only those who 
held that no State should ever give any form of exclusive recogni
tion to Catholicism, but also those who dissented from the public 
law of the Church, which held that in overwhelmingly Catholic 
countries, all public manifestations of other religions should be 
“excluded” by law. However (on this interpretation) the Pope 
would have intended to attach a strong, or strictly doctrinal, 
censure (i.e. heresy or error) only to the kind of liberalism which 
denied any State duty at all of recognising Catholicism “exclu
sively”, while reserving a milder censure (e.g. “scandalous”, 
“rash”, “unsafe”, “seductive of simple minds”, etc.) for those 
who dissented merely from the Church’s time-honoured practical 
norm which urged the prohibition (in overwhelmingly Catholic 
countries) of all public or “exterior” religious activity on the part 
of non-Catholics.

What does seem quite unjustifiable is the extreme conserva
tive position which would claim that item 77 condemns as abso
lutely incompatible with divine law — as directly contrary, that 
is, to immutable Catholic doctrine — the view which dissents 
only from the aforesaid practical norm; that is, the view that in 
all countries, including those where Catholicism is officially — 
and rightly — given “exclusive” recognition as the true religion, 
the government ought to permit at least some public manifes
tations of at least the less harmful non-Catholic religions. The 
principle odiosa sunt restringenda alone would suffice to rule out an 
absolute condemnation of this view, given that neither Pius IX 
nor any other Pope explicitly issued that kind of condemnation. 
In addition, the historical origins of item 77, which we have ex
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amined, the standard pre-Conciliar distinction between what was 
divine and what was merely ecclesiastical in the Church’s public 
law, and the fact that these civil prohibitions were by nature a 
means to an end, not a per se duty — all these factors combine 
to reinforce the conclusion that such rigorism is untenable.

This extreme position, however, would appear to be that 
of the traditionalist authors of Lettre & Quelques ¿veques, who 
think that Pius IX, at least in Quanta Cura, affirmed absolutely, 
as Catholic doctrine, the proposition that under certain condi
tions “the violation of the Catholic religion, in itself (EN ELLE- 
MEME)”,18 can and should be classified as a punishable threat 
to the common good. Significantly, the very words capitalised by 
the authors appear nowhere in the text of the encyclical which 
they invoke. To be sure, Pius IX did hold this proposition to 
be true, at least in so far as the “violation” was public. And 
indeed, we shall see that Vatican II does not retrospectively con
demn its implementation as having been intrinsically (always and 
everywhere) unjust. But from the fact that the Pope held the 
proposition to be true, it by no means follows that he intended 
to impose it on all the faithful as an immutable doctrinal truth. 
It was, after all, a practical, prudential judgment regarding an 
appropriate means toward a given end.

18de Corte et al., op.cit., p.112.

From our study so far of the traditional doctrine on Church 
and State, it would seem possible to abstract or synthesise the 
following strictly doctrinal teaching of the pre-conciliar era:

1. The Civitas — the civic community as such — has a duty 
to honour God, and to recognise as uniquely true the religion 
entrusted by Christ to the Catholic Church.

2. Civil authority therefore has the duty also to protect 
the true religion and the Catholic Church by restricting (to the 
extent that the common good requires) the free propagation of 
doctrinal error — both that which opposes reason or the natural 
law and that which opposes revealed truth. (It then pertains to 
ecclesiastical and civil law, mutable according to circumstances, 
to propose norms governing how much restriction the common 
good does in fact require in particular cases.)

3. In a well-constituted society, the common good will always 
require some degree of restriction over and above that which is
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necessary merely for the maintenance of public peace.19

19The reason this would be a doctrinal statement, not a mere practical 
judgment, would be that the proposal of “public peace” as the only 
morally admissible criterion for restrictions on propaganda inevitably 
involves a secularist or positivist ideal of the State: a model which 
requires the State to be constitutionally “blind” to objective values or 
transcendental truth of any sort, and to operate on a purely “material
istic” view of the common good. This ideal of total separation between 
religion and the State is clearly incompatible with proposition 1 in the 
above list.

4. Civil authority can and should tolerate the diffusion of 
error to the extent that the common good requires, but may 
never give positive approval or authorisation to that error, since 
nobody has an objective right to believe or propagate what is 
false, or to do what is wrong.

5. Nobody may ever be coerced into embracing the Catholic 
faith, since the act of faith must be free.
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CHAPTER

Vatican II: Society’s Duty to the True Religion

We must now go on to consider the teaching of Dignitatis 
Humanae in relation to the traditional doctrine which we have 
studied so far. The chief principles of the Declaration, of which 
the more detailed provisions are mainly elaborations and prac
tical applications, appear to be those set out below. Since they 
are presented as “timeless truths”, based strictly on the nature 
of man and on revealed truth, we can justly classify them as 
doctrinal propositions. (Our enumeration includes a “C” for 
“Council”, to distinguish these from our propositions on pp.60-1 
derived from traditional teaching.)

Cl. The “traditional Catholic doctrine” concerning the “mor
al duty of men and societies towards the true religion and the 
one Church of Christ” remains “intact” ?

C2. The human person, by virtue of his innate dignity, has 
a right to immunity from human coercion in religious matters, 
both individually and collectively, in public and in private, so 
that within due limits, he may neither be forced to act against 
his conscience, nor prevented from acting in accordance with it.2

1DH: 1.
2DH: 2-3, 10.
3DH: 7.

C3. The “due limits” mentioned in C2 are to be determined, 
in accordance with the objective moral order, by the require
ments of that fundamental component (pars fundamentalis) of the 
common good which in contemporary usage is termed the care 
of “public order”. These requirements are: first, the protection 
of the rights of all citizens and the peaceful settlement of con
flicts of rights; secondly, the protection of a just public peace; 
and finally, the protection of public morality.3
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C4. The freedom of the Church, which she claims before 
every public authority in her capacity as (utpote) the spiritual 
authority appointed by Christ for propagating the Gospel, is the 
fundamental principle governing relations between the Church, 
public authority, and the whole civil order.4

If we compare our five pre-conciliar doctrinal points with 
the four conciliar ones above, it is immediately apparent that 
the differences which we surveyed by a process of simple cita
tion in Chapter 2 are to a large extent truly doctrinal, in the 
sense that Dignitatis Humanae does not merely repeat the doctri
nal teaching of the pre-conciliar era, with perhaps a few different 
practical applications. Rather, it gives a new set of basic princi
ples which expound the whole state of the question in different 
terms. We must now address ourselves to the most vital ques
tion: do these new formulations of doctrine embody contradic
tions of what went before, or are they in essential harmony and 
continuity?

It is immediately evident that our pre-conciliar proposition 
5 above (forbidding coercion on anyone to embrace the faith) is 
not contradicted by any affirmation of Dignitatis Humanae, and 
that proposition Cl above does not conflict with any pre-conciliar 
teaching. As regards the remaining propositions, let us proceed 
by taking pre-conciliar propositions 1 to 4 individually, and at
tempting to decide whether Dignitatis Humanae contradicts them. 
For the rest of this chapter we shall consider the first traditional 
proposition in its relation to Vatican II teaching — the civic 
community’s duty to recognize Catholicism uniquely.

Fr John Courtney Murray and various other periti and Coun
cil Fathers would have liked the conciliar document to say what 
Murray attributes to it in his gloss on the text, namely,

The Church does not make, as a matter of right or of divine 
law, the claim that she should be established as the "religion 
of the state”.6

4DH: 13.
6In Murray’s note 53, commenting on DH: 13, in W.M. Abbott, (ed.) 
The Documents of Vatican II, New York, America Press, 1966, p.693. 
As Hamer & Riva (op.cit., p.60) point out, Murray was hoping for 
what would have been in effect a “canonization” of the American sys
tem in the conciliar document that was being prepared. They cite his
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Another commentator, Donald Wolf, S.J., is, if anything, 
even more emphatic. On the basis of the sentence in Dignitatis 
Humanae: 6 which states that when one religion is given special 
civil recognition, “the right of all citizens and religious communi
ties to religious freedom must be respected as well”, Wolf asserts:

The Council certainly means that establishment is not a doc
trine or the consequence of a doctrine the way the right to 
religious freedom is.6

6Wolf, op.cit., p.122.
7Cited in Rodriguez, V. “Estudio historico-doctrinal de la declaración
sobre libertad religiosa del Concilio Vaticano II:9 La Ciencia Tomista
Vol. 93 (1966), p.305. Original Text in AS, Vol. Ill Part VIII, p.442.

To this writer, however, Murray’s and Wolf’s interpretation 
of the document seems misleading, or at least equivocal, at this 
point. In order to evaluate their commentary we need to consider 
the way in which the text developed in successive drafts before 
reaching its final form. What this inspection reveals is an initially 
more liberal schema — one incorporating all the main points 
of Murray’s well-known systematic presentation (See Appendix 
I) — which, under sharp criticism from the more conservative 
Fathers, had to be qualified several times in order to gain the 
necessary consensus of votes.

The original draft presented to the Fathers (the Declaratio 
prior) embodied a bold statement which indeed would seem very 
difficult to reconcile with our pre-conciliar doctrinal proposition 
1. It appeared to imply that earlier teaching was not only wrong, 
but obviously wrong:

For it is manifest ... that the State, precisely because of 
the juridical quality of its authority (iuridicam sui regimi
nis configurationem) is not qualified (ineptam esse) to make 
judgments of truth in religious matters.7
And in presenting this to the Council, the official relator for 

the schema, Bishop Emil de Smedt of Bruges, emphasised this 
point:

affirmation in the Jesuit journal America, 20 November 1963, to the 
effect that “the principle of the incompetence of political authority in 
matters of religion ought to be affirmed in the final text on religious 
liberty.” Murray maintained that Leo XIII would have agreed with 
him on this (t*6id., p.61). But see our Appendix I on this subject.



66 Religious Liberty and Contraception

If everything is to proceed correctly, it must be held (tenen
dum est) that the State, or government, is quite incapable 
(nulla possidetur capacitas) of making judgments of truth in 
matters of religion.8

8AS, Vol. III, Part II, p.352.
9 Acia Synodalia Sacrosancti Concilii Oecumenici Vaticani II. Vol. IV, 
Part V, Rome, Typis Polyglottis Vaticanis, 1978, p.81.

This aroused strong resistance from many Fathers, and was 
dropped. However, up until the third-last draft (the textus re- 
emendatus) the last paragraph of what is now article 3 of the 
Declaration was almost as strong:

In our own day the distinctive purpose (finem proprium) of 
civil authority is understood and expounded with greater pre
cision in terms of the requirements and rights of the dignity 
of the person. This earthly and temporal competence of the 
civil authority is restricted to a single concern: seeing to it 
that human persons enjoy an unimpeded liberty in pursu
ing their ultimate destiny according to their own consciences. 
Civil authority must therefore be considered as going beyond 
its proper limits if it becomes involved (sese immisceat) in 
those things which concern man’s orientation to God. In no 
way should this authority be seen as sacrificing anything of its 
natural dignity if, through the various community functions of 
government, it restricts itself to the things of this world (sese 
ad res huius saeculi re string endo), and in this way recognizes 
and serves the human person.9

This exposition, which still seems to imply the ideal of a 
strict religious neutrality — even secularity — on the part of the 
State, was also eventually found unacceptable, and was deleted 
entirely from the second-last draft (the textus recognitus). After 
all, the requirement that governments “restrict” themselves to 
“the things of this world” seems barely distinguishable from the 
ideal of Lamennais, which, as we saw, was roundly condemned 
by the nineteenth-century encyclicals because of its insistence on 
the kind of “separation” between Church and State in which the 
State is said to be capable of intervening “only in the order of ma
terial interests”. In the textus recognitus the entire passage cited 
above was replaced by the following more traditional statement:
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Therefore the civil power must be considered as exceeding its 
limits if it either hinders or takes charge of (vel impediat vel 
dirig at) those things which by their own nature transcend the 
earthly and temporal order of things.10

10Ibid.
11 AS, Vol. IV Part VI, p.724.
12Unfortunately, Flannery’s (generally good) translation of the doc
uments fails (p.802) to give any translation for the important word 
proprius.

As is evident from a comparison of this statement with the 
longer one which it replaced, the State is no longer said to be 
excluded from every form of religious involvement, but only from 
direct or heavy-handed interference. This left room for, but still 
did not make explicit, the idea that governments should not be 
simply neutral, or agnostic, but should positively favour religious 
activity.

As matters turned out, the final redaction of the passage did 
make this last idea explicit. The textus recognitus still proved to be 
incapable of eliciting that solid consensus which was sought in all 
the conciliar documents. The Council’s time was rapidly running 
out, and when this draft of the schema was put to the vote on 
26 October 1965, it became apparent that the most vital section 
of the document, articles 1 to 5 taken together, still left nearly 
three out of every ten Council Fathers — a significant minority 
— more or less uneasy: of 2138 valid votes on this section of the 
schema, 1539 (72%) were “yes”, 65 (3%) were “no”, and 534 (25%) 
were “yes-with-reservations” (placet iuxta modum).11

During November the Secretariat for Christian Unity worked 
on a fifth draft, which brought the schema to a somewhat more 
conservative position than any of the previous ones. This was to 
prove the final, definitive text. The last part of article 3 was now 
expanded so as to read:

Therefore the civil power, whose distinctive purpose (finis 
proprius) is to care for the common temporal good, must rec
ognize and favour the religious life of the citizens; but it must 
be seen as exceeding its limits if it presumes either to hinder 
or to take charge of religious activity.12
This was much more in accordance with the traditional po

sition. The temporal good is now the distinctive purpose of civil 
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authority — that which distinguishes it from ecclesiastical au
thority — but it is no longer said to be the only purpose.13Civil 
authority should keep in mind the transcendent destiny of man, 
and should order temporal affairs so as to help, rather than hin
der, the attainment of that destiny. As Fr Victorino Rodriguez, 
O.P., aptly sums up this traditional outlook,

13The Abbott edition of the documents (op.cit., p.681) omits any 
translations of both proprius and temporale in this passage: it sim
ply says that “the function of government is to make provision for the 
common welfare.”
14Rodriguez, 1964, op.cit., p.368.
15Indeed, Bishop de Smedt, in commenting on article 6, strongly im
plied that the Church’s right to be recognized in a special way by the 
State was not being renounced; it was just that this particular Decla
ration was not concerned with that right. Wolf does not tell his readers 
that de Smedt said to the Council Fathers: “Furthermore it should be 
pointed out that this passage is not dealing with all the rights which 
should be recognized for the Church; the object of our Declaration is 

It is not that the State is supposed to assume priestly func
tions; rather, it should be concerned to see that there are 
priests. In the same way, it does not have to take over educa
tional or judicial functions; but it must be concerned to see 
to it that there are judges and teachers.14
This of course raises the question, “Which priests?” Granted 

that governments should be favourably disposed towards “reli
gion” , the question cannot be avoided as to whether they should 
favour one religion more than others. This old and thorny ques
tion — one to which, as we have seen, pre-conciliar doctrine 
gave a very definite answer — also gave rise to heated debate 
during the Council. Is it true, as Murray and Wolf claim, that 
by virtue of article 6, which insists on “religious freedom” for 
“all citizens and religious communities” in cases where one reli- 
[;ion has special State recognition, the Council wished to teach 
hat “establishment is not a doctrine or the consequence of a 
loctrine”, as Wolf puts it? This is surely unwarranted. If it is 

true that the Council failed to reassert an existing position, that 
by no means implies an actual renunciation of that position. It 
would not even imply that there was a conciliar consensus, albeit 
unstated, against that position.15
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On the contrary, it might well imply that precisely because 
there was no consensus, the Council as a whole simply wished 
to avoid taking up a position one way or the other. That cer
tainly happened at Trent and various other Councils, and in the 
present case, the evidence cited by Wolf himself about the tex
tual history of the relevant sentence in article 6 makes it clear 
that this is exactly what happened during the deliberations of 
September-October 1965.16 The textus reemendatus, presented to 
the Fathers in September, contained a positive affirmation that 
establishment was compatible with proper religious liberty for 
others. The schema read:

not to vindicate all of the Church’s rights, but only to vindicate that 
right to liberty which should always and everywhere be observed — 
for both Catholics and others.” (AS, Vol. IV, Part V, p.102)
16Wolf, op.cit., pp.121-22.
17AS, Vol. IV Part V, p.84.
18Wolf, loc.cit.

Religious freedom in society is not incompatible with spe
cial recognition being given in a State’s constitution to one 
religious community, in the light of historical circumstances 
among various peoples. Such special recognition, however, 
must at the same time be of such a nature that the right to 
religious liberty of all citizens and religious communities is 
recognized and upheld.17
This statement, while acceptable enough to the majority of 

Fathers, was unacceptable to significant minorities of both liberal 
and conservative Fathers — for opposite reasons! Next month, 
in presenting a revised draft of this sentence, Bishop de Smedt 
reported that the Secretariat had received suggestions from four 
main schools of thought amongst the Fathers as to what the 
Council should say (or refrain from saying) about State estab
lishment. Not one of these four wanted the Council to deny any 
State duty to recognize Catholicism as the true religion. One 
of them, however, did want the Council to reaffirm that duty. 
Another school of thought wanted no mention at all of State 
establishment, while the other two — almost identical — men
tioned a conditional statement, which was in fact finally adopted 
as a via media.18
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Part of the confusion and disagreement at the Council over 
this issue may have sprung from a failure to distinguish two 
propositions:

(a) Divine law requires the civic community as such to recog
nize the Catholic Church as the “religion of state” explicitly, 
in a written constitution or law-code.
(b) Divine law requires the civic community as such to give 
at least de facto recognition to the Catholic Church as the 
true religion, and to reflect that recognition in its laws and 
communal decisions.
Neither Vatican II nor pre-conciliar doctrinal teaching in

sisted on (a) above, because written constitutions and law-codes 
are only one historically-conditioned form of recognition. Divine 
law concerns what is true always and everywhere; and in ear
lier centuries (or theoretically even today) a less modern, less 
developed, or very small society might have no written laws or 
constitution at all. As the Church’s Code of Canon Law recog
nizes,19 custom — especially ancient or long-established custom 
— is a very respectable form of law.

19Codex Juris Canonici. Rome, Libreria Editrice Vaticana, 1983.
cc.27-8.

Thus, Vatican II deliberately refrained from insisting on the 
duty — or even the desirability — of a constitutional “estab
lishment” of Catholicism as “religion of state”. The compromise 
adopted in re-writing the textus reemendatus was, as we have seen, 
a hypothetical rather than affirmative statement: if one religion 
is specially recognized “in a State’s constitution” (in iuridica civ
itatis ordinatione), then others must be granted religious freedom 
as well. (In the final draft, “historical” was changed to “partic
ular” (peculiaribus) in article 6, so as to avoid the possible insin
uation that state confessionality is only a relic of the past.)

However, the distinction between propositions (a) and (b) 
above does not seem to have been brought out clearly in the 
conciliar discussions and relationes. How would the Fathers have 
responded if the question had been posed in terms which pre
scinded from the constitutional or legal question of an explic
itly recognized “establishment”, and referred only to a special 
moral duty towards the Catholic Church as the true religion? 
No doubt the more liberal Fathers — those leaning towards a
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Lamennaisian position — would have denied this duty as well, 
but it seems likely that a majority of the Bishops would have 
responded favourably. And indeed, they ended up signing a doc
ument which clearly does recognize this duty, even though they 
were given no opportunity to debate the point on the Council 
floor. This came about because of a striking last-minute change 
in the text of article 1, which we must now proceed to consider 
more closely.

In the third-last draft (the textus reemendatus) article 1 con
tained a statement dissociating the Council from any endorse
ment of indifferentism, in the sense of saying that the human 
person has no duty to seek and embrace religious truth, or that 
he/she may “place truth and falsehood on the same level”.20

20AS, Vol. IV, Part V, p.78.
21 Ibid.
22Ibid., p.99
23Ibid.

It went on:
Moreover this treatment of religious liberty leaves intact the 
Catholic doctrine concerning the one true religion and the one 
Church of Christ.21
To many Fathers, however, this seemed too brief, or not suf

ficiently explicit, and so during October the Secretariat reworked 
this passage, along with many others. In presenting the new draft 
(the textus recognitus) to the assembled Fathers a month after the 
previous one, Bishop de Smedt pointed out that the Secretariat 
had been asked for a text in which

it would be shown more explicitly that religious liberty ex
empts neither man nor societies (hominem et societates non 
exonerate) from the moral duties which they are bound to 
observe towards the Catholic religion.22

The Bishop went on to point out that the drafters had tried to 
comply with this request, in article 1, by showing that

religious liberty, since it is no more than a human and juridical 
immunity from coercion, does not free anyone from his moral 
duties towards the truth and the true Church; in an authentic 
understanding of religious liberty, these duties are retained.23
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However, the revised text itself did not contain the crucial 
word “societies” which (according to de Smedt’s explanation) it 
was to be understood as including. It simply added the words 
emphasised below. Authentic religious liberty, it says

leaves intact the Catholic doctrine concerning the one true 
religion, the one Church of Christ and the moral duty of men 
towards that Church.24

24 Ibid., p.78.
25Cf. p.67 above.
26Rodriguez, 1966, op.cit., pp.308-9.

This, no doubt, made the document a little “tighter” or more 
traditional, inasmuch as it made explicit the teaching that man’s 
duty towards religious truth, objectively speaking, implies his ad
hesion to the Catholic Church. However, we can still detect the 
uneasiness or tension over the question of a social or collective 
human duty towards the true religion: the Secretariat appears 
to have been trying to steer a middle course at this stage, ex
cluding any mention of this duty from the text in order not to 
reawaken criticism from those Fathers who had opposed the ideal 
of constitutional establishment, while trying to placate the more 
traditional Bishops by telling them that this social duty was to 
be understood as included!

The compromise did not work, and as we saw,25 the vote 
on 26 October showed that articles 1 to 5 of the schema, taken 
together, still left 28% of the Fathers either partly or wholly 
unsatisfied — a minority too large to be ignored,.

During the next month it appears that conservative criti
cisms of the schema were given more serious consideration than 
ever before, and in the final definitive text the words “and soci
eties” were duly inserted after “men”. Rodriguez, commenting 
on this insertion, says:

In ratifying the traditional doctrine on the duty of societies 
towards the Catholic Church as the true religion, [the Council] 
ratifies the doctrine of the duty of nations and states to seek, 
accept, uphold and profess — privately and publicly — the 
religion of the Catholic Church, founded by Christ for all 
men, since this doctrine is a fundamental thesis of the Popes 
of the 19th and 20th centuries (up to and including Pius XII) 
concerning the relation of societies to the Catholic Church.26
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Ft Enrique Torres, however, thinks that Rodriguez’s inter
pretation is “contrary to the meaning of the conciliar text” and 
remarks that,

the majority of commentators see in this passage an affirma
tion of a generic sort, intended to counteract the danger of 
indifferentism.27

27Torres, op.cit., p.165., n.101.
28Rodriguez, 1966, op.cit., p.309.

Arguing from what other commentators say about the text, 
however, rather than from the text itself and its conciliar history, 
does not seem a very conclusive exegetical procedure. Torres 
clearly has in mind the fact that in the discussion on article 6, 
the Council deliberately decided against passing judgment one 
way or the other on the question of constitutional “establish
ment” . How does Rodriguez relate the two conciliar passages in 
question?

The undifferentiated and hypothetical affirmation in article 
6, which we have studied, acquires full meaning when seen 
from the standpoint of the preliminary declaration. Article 
6 affirms the possibility of a just confessionality of the state 
with regard to any religion, in view of determined circum
stances. It requires only that such confessionality must not 
in principle hinder the exercise of the other religions. The 
clause is formulated at the level of common right (derecho 
común). It neither affirms nor denies the distinctive right 
(derecho propio) of the Catholic religion to be professed by 
the state for the distinctive reason that it is the “one true 
religion” ... Therefore, articles 1 and 6 do not contradict or 
limit each other, but rather complete each other, although in 
the reverse order to that of their redaction.

From all of this, that is, from the total context of the 
Declaration, it is clear that the Catholic confessionality of 
the state has not been reduced theoretically or doctrinally to 
an “exceptional” case. ... Much less does it mean that the 
sense of the terms “thesis” and “hypothesis” (to use the ter
minology of Pius XII) has been inverted, so that in principle 
the thesis should be a-confessionality or state neutrality, while 
confessionality is the hypothesis.28
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Torres, however, can see no justification for reading a “con
fessional state” into the “societies” of article 1. In his view, this 
last-minute addition simply means that :

The public authority cannot forget that religion is a value 
which lies at the heart of civil life, and it should therefore 
promote this value. The state thus has the obligation to cre
ate a climate which is favourable to the religious life of its 
citizens/5'
To us it seems that neither Rodriguez nor Torres has done 

full justice to both aspects of the conciliar teaching. Torres 
appears justified in thinking that it forces the text somewhat 
to extract from it a simple reaffirmation of the “thesis” of the 
“confessional Catholic state” in the accepted constitutional, le
gal sense which traditionally obtained in a number of Catholic 
countries. Since the Council deliberately prescinded from this 
question after the lengthy debates which resulted in article 6, 
it would seem hard to justify the assertion that the last-minute 
insertion of the words “and societies”, which the Fathers were 
given no opportunity to debate, “completes” article 6 in pre
cisely the way Rodriguez says it does. However, Torres’ own 
exposition of that insertion seems to be very much a dilution of 
its true intent: article 1 speaks plainly and explicitly of a social 
duty towards “the true religion and the one Church of Christ”, 
and not merely of some vaguely-defined State duty of creating a 
“favourable climate” towards religion in general.

The inadequacy of Torres’ interpretation becomes even clear
er if we take into account Bishop de Smedt’s final relatio on the 
last redaction of article 1 — which Torres fails to mention. The 
impact of more conservative thinking on the Secretariat during 
the foregoing weeks is clearly apparent, and in making the vital 
clarification that article 1 must be understood as reaffirming that 
government, or the public authority (potestas publica) has a duty 
to recognize the true religion, de Smedt had evidently modified 
his own position of twelve months earlier, when he told the Fa
thers that the State is “quite incapable” of making judgments of 
this sort.30 In presenting the final draft, the Bishop reported as 
follows:

29 Torres, op.cit., p.165.
30Cf. above, p.66, over note 8.
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Some Fathers affirm that the Declaration does not sufficiently 
show how our doctrine is not opposed to ecclesiastical docu
ments up till the time of the Supreme Pontiff Leo XIII. As we 
said in the last relatio, this is a matter for future theological 
and historical studies to bring to light more fully. As regards 
the substance of the problem, the point should be made that 
while the papal documents up to Leo XIII insisted more on the 
moral duty of public authorities toward the true religion, the 
recent Supreme Pontiffs, while retaining this doctrine, com
plement it by highlighting another duty of the same author
ities, namely, that of observing the exigencies of the dignity 
of the human person in religious matters, as a necessary ele
ment of the common good. The text presented to you today 
recalls more clearly (see nos. 1 and 3) the duties of the public 
authority towards the true religion (officia potestatis publicae 
erga veram religionem)} from which it is manifest that this 
part of the doctrine has not been overlooked (ex quo patet 
hanc doctrinae partem non praetermitti). However, the spe
cial object of our Declaration is to clarify the second part of 
the doctrine of recent Supreme Pontiffs — that dealing with 
the rights and duties which emerge from a consideration of 
the dignity of the human person.31

31 AS, Vol. IV, Part VI, p.719.
32This is the Flannery edition translation (p.800) except that we have 
translated insuper by “Over and above this”, instead of “Furthermore”, 
since the former seems to reflect Bishop de Smedt’s explanation of the 
passage more perfectly.

Here are the last two sentences of the definitive text of article 
1, in which we have emphasised the words added in this final 
revision to which Bishop de Smedt was referring:

So while the religious freedom which men demand in fulfill
ing their obligation to worship God has to do with freedom 
from coercion in civil society, it leaves intact the traditional 
Catholic doctrine on the moral duty of men and societies to
wards the true religion and the one Church of Christ. Over 
and above this, the sacred Council, in dealing with this ques
tion of liberty, intends to develop the teaching of recent Popes 
on the inviolable rights of the person and on the constitutional, 
order of society.32
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Rodriguez’s comment on this passage, in the light of de 
Smedt’s authentic explanation, seems in this case quite unex
ceptionable. He stresses that in proposing to develop the doc
trine of recent Pontiffs, the Council does not intend to develop at 
all the earlier, or traditional, teaching of the nineteenth-century 
Popes, but rather, to leave it as it was, — “untouched” — and 
to focus attention on those rights of a quite different order which 
recent Popes have been speaking about — those of the person to 
immunity from coercion.33

33Cf. Rodriguez, 1966, op.cit., p.314.

Let us now attempt to synthesise the crucial points in regard 
to this social or collective human duty towards the true religion.

We summed up our first pre-conciliar doctrinal point by ex
pressing it as the duty of the civitas as such to recognise and 
respect the true religion. And we want to know whether Vatican 
II contradicts this or not. No small part of the confusion before, 
during and after the Council seems to us to have been due to 
the ambiguity of this term, civitas, which is generally translated 
as “State”. However, “State”, and its equivalents in other mod
ern European vernaculars (¿tat, stato, estado, Staat and so on) 
has three distinct meanings in our century. It can mean a juridi
cally independent nation of any size (the Italian State or Vatican 
City State); or a semi-autonomous province or region within an 
independent nation (the State of Victoria); or the governing au
thority (and its agencies) within a nation or region — as when 
we say, for instance, that we pay taxes to the State, or that we 
send our children to a State school rather than a private school.

Civitas is thus difficult to translate by a single and unambigu
ous modern word. It can mean a nation, or a city, or a “State” in 
the second sense given above. In other words, it means the polit
ical community in a fairly undifferentiated sense, but considered 
as unified under the authority of some ruler or set of laws, for 
the distinctive purpose (the finis proprius of Vatican II) of pro
tecting and promoting the common temporal welfare. We have 
thus chosen the expression “civic commuity” rather than “State” 
to translate civitas. We are in search of what Catholic doctrine 
(or divine law) has to say, and “civic community” is much more 
universal, much less laden with specifically determined historical 
overtones, since it can be applied to any society, large or small, 
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ancient or modern, pre-literate or highly developed, independent 
or otherwise.

It is easy to see that a civic community is a “moral person”. 
It makes communal decisions which can be either just or unjust 
— in harmony or in conflict with the will of God. Even though 
it is not a literal person, who can possess the theological virtue 
of faith, receive sanctifying grace, and be judged on the Last 
Day, it is nonetheless part of the created order, deriving directly 
from the social nature of man. The core of the pre-conciliar doc
trine is simply that when human beings act communally to order 
their temporal affairs, they have no objective right to consider 
themselves exempt from the duty of recognising and respecting 
the will of God (both naturally knowable and revealed) simply 
by virtue of the fact that their action is communal rather than 
individual. As Pius XI was at pains to point out in the encyclical 
Quas Primas, such an idea would be contrary to revealed truth 
about the universal kingship or lordship of Christ over the entire 
creation, without exception. In short, although a Catholic com
munity cannot, as such, make an act of faith in the true sense, it 
can and should reHec t and encourage the faith of its individual 
members.

Now, by adding the words “and societies” to article 1 of 
Dignitatis Humanae, Vatican Council II explicitly reaffirmed this 
traditional doctrine. As one of the (then) periti for the Secretariat 
for Christian Unity, Jérôme Hamer, points out,

The Declaration emphasises once again that this “duty” (of- 
ficium) does not concern only individuals but also communi
ties, that is, men insofar as they act in common. The refer
ence here is to all social groups, from the most modest and 
spontaneous to nations and States, and covering everything 
in between: trade unions, cultural associations, universities.
... The schema simply wishes to eliminate any form of merely 
individualistic interpretation of this primordial duty.34

34Hamer & Riva, op.cit., p.145. (This section of the book is by Hamer 
alone.)

If the state of the question had been presented and ex
pounded in the above terms more fully during the conciliar de
bates, there might have been somewhat less anguish over the 
issue. But in fact the discussions seem to have been bedevilled 
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by confusion over the concept of the “State” and the specifi
cally juridical or constitutional — and time-bound — question 
of what privileges or rights should (or should not) be accorded 
to the Catholic Church in modern codes of law.

For, to do justice to those Fathers who opposed the idea of 
“State establishment” of Catholicism, there can be a sense in 
which it is arguable that the “State” is indeed incompetent to 
make judgements in matters of religion. A football referee qua 
human being is under the same obligations which bind every
one in matters of religion. But qua football referee — that is, 
while acting in his specific capacity as moderator of a game — 
he has no capacity to make judgements about religion, only to 
interpret and apply a limited set of sporting rules which pre
scind altogether from questions of revealed truth. In the same 
way, if we take “State” in the third sense mentioned above (the 
government and its agencies), and if we make the further stipu
lation that (as in modern democracies) the juridically supreme 
authority is neither a monarch nor an oligarchy, but the whole 
body of citizens, who themselves establish by referendum a cer
tain fundamental law or constitution, and then designate certain 
persons (the “State”) to make administrative and legislative de
cisions within the limits of that pre-established framework — 
then on these premises it may frequently be true that the “State” 
as such is juridically incompetent to decide for the community 
which religion is true. By a legitimate act of positive human law, 
that decision may well have been explicitly withdrawn from the 
“State’s” sphere of competence by a citizen body which does not 
wish to surrender its religious destiny into the hands of a group of 
politicians and administrators. After all, what guarantee would 
it have that, if asked to decide on religious truth, these persons 
would decide correctly? The principle, cuius regio, eius religio, as 
the citizens might well recall, was a pragmatic consequence of 
the Reformation disorders, not a tenet of Catholic doctrine.

This argument, however, does not take us nearly as far as 
is supposed by those Catholics who think that it justifies State 
neutrality with regard to religion as the best, or ideal, arrange
ment. For after all, the community itself, according to both 
pre-conciliar and conciliar doctrine, does remain under a moral 
obligation towards the true religion. Thus, even if we wish to 
take “State” in this sense of a mere delegated function of a juridi-
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cally (though not morally) sovereign civic community, it remains 
true that the community should in principle give a mandate to 
its elected public authority to respect and uphold Catholic faith 
and ethical principles in its actions (even though this will not be 
a practical political possibility in democracies with many non
Catholic citizens). The “State”, in this case, will not indeed 
be itself the judge of religious truth, but it will implement the 
communal judgement of the Catholic citizens.

Whether this kind of communal judgement ought necessarily 
be enshrined in legal documents and constitutions, however, is 
a distinct question — and not a strictly doctrinal one. We can
not automatically assume that all those Council Fathers who, in 
the debates on article 6 of Dignitatis Humanae, opposed the idea 
of a “State religion”, or of “establishment” in this sense, were 
in favour of a neutral Lamennaisian State as the ideal. Those 
who fully accept the constant doctrinal teaching on the duty of 
the civic community towards the true religion might well dif
fer amongst themselves on the constitutional question. Some 
might argue against this form of “establishment” on the grounds 
that it appears to give the impression of a Church which relies 
too much on the temporal power seen as its own “secular arm” 
or “policeman”, and that this can be pastorally and politically 
counter-productive in our own time. Gaudium et Spes, after all, 
affirms that the Church

never places its hopes in any privileges accorded to it by civil 
authority ... and it is prepared to give up the exercise of 
certain legitimate rights whenever it becomes clear that their 
use will compromise the sincerity of its witness, or whenever 
new circumstances call for a renewed approach.35

35GS: 76.

Opponents of legal Church establishment would also point 
out that in practice, what is affirmed on paper is by no means 
always a strong guarantee that the civil power will really live up 
to these professed obligations towards the true religion. Some
times countries without a legal, constitutional establishment of 
Catholicism as “religion of State” have shown themselves more 
willing to respect the rights of God and the Church than some 
others which are “officially” Catholic. Ireland, for instance, in 
which Catholicism is mentioned in the national Constitution only 
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as the religion of the great majority of the citizens, not as that 
of the State as such, has in recent years shown itself much more 
communally “Catholic” in its legislation on moral issues than 
practically any other nation. And as regards the moral duty 
of the civic community to honour God publicly according to 
the true religion, was not that duty discharged in a particularly 
striking way in the Philippines, for instance, when in February 
1986 President Corazon Aquino featured prominently in a huge 
open-air Mass in Manila, celebrated by the Cardinal Archbishop 
of that city, the expressed purpose of which was to give public 
thanks to God, and to ask His blessing on the Philippines at 
a dramatic turning-point in its life as a nation? Yet on paper, 
“separation of Church and State” is maintained in the Philip
pines Constitution.36 More recently, Mrs Aquino set an edifying 
example in this regard not only to her own people, but to the 
whole world: at the opening of the 1987-88 Marian Year on 6 
June 1987, she was seen on her knees in prayer between the two 
Filipino Cardinals — obviously in her capacity as Head of State 
— at the front of the congregation which participated in the 
internationally televised recitation of the Rosary on the Vigil 
of Pentecost, led by Pope John Paul II from St. Mary Major’s 
Basilica in Rome.

36In article II, section 6 of the new Constitution, according to the 
report in 30 Giorni, January 1987, p.28.
37de Mattei, Roberto, L’Italia Cattolica, e il Nuovo Concordato. Rome, 
Centro Culturale Lepanto, 1985.

On the other hand, it could plausibly be argued that to 
remove a constitutional “establishment” of Catholicism which 
has in fact already been a feature of the national life is likely to 
lead to worse evils than those it is intended to counteract. It in
evitably creates the impression — it might be argued — that the 
moral duty of the civic community towards the true religion is be
ing repudiated together with its legally formulated prescription, 
and thus in practice only fans the flames of that “laicism” which 
wants to exclude Catholicism altogether from the public life of 
the community. Professor Roberto de Mattei of Rome Univer
sity has argued this case very strongly in a recent critique of the 
revised Concordat between Italy and the Holy See.37 (Since he 
wrote, the continuing agonies over an issue such as the teaching 
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of religion in Italian public schools — after the Concordat revi
sion was vaunted in official Church circles as heralding a new era 
of harmony and peaceful collaboration between the Church and 
the Italian civic community — could be seen as corroborating de 
Mattei’s viewpoint.)

It is beyond the scope of our present study to assess and 
evaluate these arguments for and against a specifically constitu
tional “establishment” of Catholicism in the laws of a modern 
State. By briefly mentioning them, however, we hope to have 
made it clearer that this is a distinct question from the strictly 
doctrinal one. It should be clear by now that as regards the lat
ter issue — the question of divine law — Vatican Council II did 
not contradict, and in fact expressly reaffirmed, the traditional 
belief that the civic community as such has a duty to recognize 
“the true religion and the one Church of Christ”.

One final possible objection, however, should be considered. 
Someone might argue that, in approving the aforesaid Concordat 
revision with Italy (a traditionally Catholic country), the Holy 
See is now implicitly adopting the position that on the specifi
cally constitutional question (about which Vatican II, in article 
6 of the Declaration, remained neutral), separation of Church 
and State is now the preferred model, or ideal. Such an infer
ence would seem to us unwarranted. The Holy See’s decision in 
this case — obviously a prudential, practical, and non-infallible 
one — has to be seen in the light of the fact that Italy is now 
de facto a quite pluralistic society, embracing not only minority 
groups of Protestants, Jehovah’s Witnesses, Mormons, Jews and 
Muslims, but large numbers of people with no real religious com
mitment at all. (Italy has the largest Communist Party of any 
Western nation.) However, there is no reason to suppose that 
the Holy See is saying that what it deems best in the case of Italy 
would necessarily be best in all other countries as well. On the 
contrary, the Vatican’s post-conciliar Concordat with Colombia, 
probably the most solidly Catholic nation in Latin America, con
tinues to give a much more positive constitutional recognition to 
the Church. In line with the usual modern democratic notion of 
the “State” as a mere delegated function of the nation or civic 
community itself, this document does not speak of “the State” it
self making a judgment about the truth or falsity of Catholicism. 
But then, as we have seen, the “State” in that sense was not re
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quired to do so by traditional doctrine. In the 1973 Colombian 
Concordat we see the civitas — the body of Catholic citizens — 
giving communal expression to their Catholic faith in the funda
mental law of their country, in accordance with the unchanging 
requirements of divine law which were reaffirmed by Vatican II. 
Nor is the recognition intended to be merely nominal or ritualis
tic: Catholic principles are to be integral to the criteria adopted 
in deciding what the common good requires. Article 1 of the 
Concordat reads:

The State, out of regard for the traditional Catholic sentiment 
of the Colombian nation, considers the Catholic, Apostolic 
and Roman religion as a fundamental element of the common 
good, and of the integral development of the national commu
nity ... .The State guarantees to the Catholic Church and to 
its members the full enjoyment of their religious rights, with
out prejudice to the just religious liberty of other confessions 
and their members, and indeed of every citizen.38

38Cited in Minnerath, opxit., pp.45-6, n.40.

Nothing here violates what Pius IX and Leo XIII would have 
considered divine law in regard to the duties of a Catholic civi
tas: the “Colombian nation” (through the instrumentality of the 
“State” understood in a modern sense) continues to recognize in 
i unique way the “true religion and the one Church of Christ,” so 
¿here is no question of social indifferent ism; and truth and false
hood are not put on the same level, since the “common good” 
will be assessed on Catholic criteria. A clear distinction is made 
between the Catholic Church and “other confessions”, so that the 
question of what constitutes a “just religious liberty” for other 
religions will be decided on a Catholic understanding of what is 
objectively just or unjust. It is true that the nineteenth-century 
Popes would have said that in a country like Colombia, no non
Catholic groups should be permitted to propagate their religion 
publicly. But, as we have seen, this was acknowledged (at least 
implicitly) before the Council to be a matter of ecclesiastical law, 
not immutable doctrine.
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CHAPTER

Vatican II: When is Civil Coercion Admissible?

We must now go on to consider in more detail the implica
tions of Catholic teaching — both conciliar and pre-conciliar — 
in regard to the role of government in repressing abuses which 
may be committed in the name of religious liberty. It will be 
convenient to deal with our pre-conciliar doctrinal propositions 
2 and 3 together (See pp.60-1 above), and to see how they relate 
to our conciliar proposition C3 (p.63). The pre-conciliar doctrine, 
it will be remembered, was that the State should repress religious 
and moral error to the extent that the common good requires; 
and that in a well-constituted State, the common good will al
ways require some such restriction over and above that which is 
necessary for the mere maintenance of public peace. Vatican II, 
on the other hand, says that religious activity of any sort may be 
repressed only when “a just public order” is placed in jeopardy 
by it.

Are these traditional and modern doctrines contradictory? 
We have already answered a large part of this question in Chapter 
4 (See pp.45-51 above) where we argued, against Bernard Lucien, 
that Vatican II insists on a “per se” immunity from coercion only 
for a limited range of religious activity, whereas pre-conciliar 
doctrine condemned a so-called “per sen right to an unlimited re
ligious (or anti-religious) liberty. But there are further questions 
that need to be explored.

Once again, we must remember to keep in mind the distinc
tion we have already mentioned between the public law of the 
Church and her formal doctrine. In the realm of policy — the 
practical assessment of what means are in fact necessary for up
holding the common good — the Church traditionally judged 
that, at least in an already Catholic society, the public diffusion 
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of ideas and practices opposed to Catholicism is ipso facto a suf
ficiently serious threat to the common good to outweigh other 
factors (such as the dignity or good conscience of erring indi
vidual persons) which might incline towards tolerance; and that 
therefore such activity should be legally restricted even when it 
does not in itself violate commonly held truths of reason or the 
natural moral law.

Can this pre-conciliar public law of the Church be reconciled 
with Vatican IPs teaching? Some commentators have argued that 
it can be squeezed into the Council’s limiting rubric of “public 
order”, given the fact that this is defined in article 7 of the Dec
laration only in very general terms. Bernadino Montejano, for 
example, argues that since, according to the Council, religious 
activity may be limited by the need to “protect the rights of 
all citizens”, a Catholic State may justly claim that its citizens 
have a right “to preserve their religious unity and to protect the 
humble faithful from a socially dissolvant proselytism”.1

1 Wolfe, Christopher, “The Church’s Teaching on Religious Liberty”, 
Faith & Reason, Vol. IX, No.3, Fall 1983, p.192. Wolfe quotes an 
article (inaccessible to the present writer) by Bernardino Montejano in 
Triumph, April 1972.
2Ibid., p.193.

Christopher Wolfe takes issue with Montejano here, appeal
ing to Dignitatis Humanae: 4, which speaks of the right of re
ligious communities not to be prevented from spreading their 
ideas freely, while also mentioning the inadmissibility of coer
cive, dishonest or unworthy means of doing so. Wolfe comments:

It is virtually impossible to see how so broad a statement 
could be harmonised with Montejano’s attempt to justify sup
pression of false religious proselytism in order to preserve true 
religious unity. The specific prohibition of certain things in 
the text (the suggestion of coercion and dishonest means) — 
addressed to everybody — undercuts any attempts to read 
even larger exceptions into the text.2
Montejano might perhaps reply to Wolfe that it is debatable 

whether, in the modern world, the “exception” he wants to make 
really is “larger” than that which is made in the text of Dignitatis 
Humanae: 4 itself. Qualitatively speaking, the suppression of all 
proselytism by certain religious groups is, to be sure, a “larger” 
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limitation than the suppression only of unworthy inodes of pros
elytism by them. But quantitatively speaking, what Montejano 
wants might look much less significant from a modern global 
perspective. He could argue, “Vatican Il’s disallowance of coer
cive, dishonest, and unworthy modes of religious proselytism — 
modes, that is, which violate the natural moral law — is an ab
solute norm, valid at all times and in all places, and binding on 
those of all religions, including Catholics. But, under the mod
ern circumstances which Vatican II addresses itself to, the kind 
of exception I am arguing for would be so rare that most people 
would never even hear of it. This is because there are hardly any 
countries left on earth — perhaps only the Wallis and Futuna 
Islands3 — where a moral unanimity of the citizens can still 
be called ‘Catholic’ in any meaningful sense. Practically every
where else in the so-called ‘Catholic’ world secularism, Marxism 
and Protestantism have already gained so significant a hold that 
there would be no practical possibility of getting the government 
to suppress non-Catholic propaganda.”

3The Wallis and Futuna Islands appear to be the last totally Catholic 
society on earth. With a population of 9000 spread over 200 square 
kilometres, 99% of the islanders were Catholic in 1980 (adult literacy 
95%). 94% of them attended Mass at least annually. The distinctive 
feature of Wallis and Futuna, however, is that no other organized reli
gious denomination exists. Several hundred miles of open sea separate 
the islands from the nearest non-Catholic place of worship. (Informa
tion from D.B. Barret (ed.), World Christian Encyclopaedia, Oxford 
University Press, 1982, s.v. “Wallis and Futuna”).

In response to article 6, which states that where one religion 
is constitutionally “established” others must be given religious 
freedom as well, Montejano might well point out that the Coun
cil does not insist that all religions be given the same degree of 
religious freedom — the degree being subject to variation ac
cording to the doctrines and practices of various cults, and the 
rights of other citizens in each country. Moreover, while article 6 
of the Declaration rules out “discrimination among citizen^ on 
religious grounds, it does not condemn discrimination between 
religious bodies cis such; nor could it have done so, logically, 
without proposing separation of Church and State as a neces- 
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sary norm. And this it certainly did not do.4

4In Spain’s pre-conciliar constitution during the Franco era, there was 
marked discrimination against Protestantism, which was not permit
ted to be practised or propagated in public. However, formally speak
ing, there was no discrimination on religious grounds between citizens 
(something forbidden by DH: 6). All citizens, regardless of religion, 
were eligible for public office; and all, regardless of professed religion, 
were forbidden to spread or practise non-Catholic ideas or rites in pub
lic. In Sweden at the same time, however, there was religious discrimi
nation amongst citizens: only Lutherans were eligible for any important 
public office. A tabulated comparison between the situations in these 
two countries respectively can be found in J.M. O’Neill, Catholicism 
and American Freedom. New York, Harper, 1952, pp.80-82.)

Having argued Montejano’s case for him as strongly as seems 
possible, one feels bound to say that such an interpretation still 
seems rather forced. The comments on article 6 in the preced
ing paragraph, to be sure, seem to us valid and important; but 
to conclude with Montejano that a Catholic State could still to
day ban all public non-Catholic propaganda, without infringing 
the norms laid down by Vatican II, would seem a thesis very 
difficult to sustain. Even if it does not contradict the letter of 
the Declaration, it contradicts very definitely the primary inten
tion of many Council Fathers and periti, especially those coming 
from mainly Protestant countries, for whom the chief purpose 
of a conciliar statement on religious liberty was to counteract, 
for example, the discrimination against Protestantism in coun
tries like Spain, where the Vatican-endorsed laws were seen as a 
scandalous embarrassment to the Church at large, and an insu
perable obstacle to any significant ecumenical progress. (It was 
largely for this reason that the Secretariat for Christian Unity 
was placed in charge of drafting the schema on religious liberty.)

Furthermore, it could be argued that an interpretation like 
Montejano’s would contradict the mind of the chief legislator, 
Pope Paul VI, disciple of Maritain’s “integral humanism”, who 
was notoriously unsympathetic to Franco’s regime in Spain, and 
who after the Council put his weight behind the immediate re
vision of the Holy See’s Concordat with that nation, so as to 
remove the legal disabilities attaching to non-Catholic religious 
services and propaganda. It seems highly doubtful whether Paul
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VI would have approved of such disabilities in any other con
ceivable society today — even in the Wallis and Futuna Islands, 
where no organised religion other than Catholicism as yet exists.

The word “today” in the last sentence is, however, an im
portant qualification; and the fact (which Montejano appeals to) 
that in this 1965 Declaration the Church did not explicitly and 
formally condemn as intrinsically unjust her own existing public 
law — the law which was then still in force in Spain — is not 
without its significance. As we argued earlier (See pp.54-5, 61 
above) the strictly doctrinal content of earlier teaching was that 
civil authorities are bound to repress religious and moral error 
to the extent required by the common good. But how much 
repression is in fact required by the common good was not spec
ified. Indeed, such specification, we have maintained, could not 
in principle pertain to the Church’s doctrine in the strict sense, 
because it concerns practical or political judgements as to what 
means are in fact necessary and proportionate to a given end in 
the civil order of society. Precisions of that sort must inevitably 
pertain to the realm of Church policy, law or discipline — in 
which field she does not enjoy any guarantee of infallibility.

Thus, it could be argued that even though in one historical 
era the Church made the practical judgement that in Catholic 
countries the public propagation of non-Catholic ideas is,as such, 
a punishable threat to the common good, she could reverse this 
judgement in a subsequent era, and under changed conditions, 
without contradicting previous doctrine or compromising her 
infallibility.5 But the reversal too would be another practical 
policy judgement, which would therefore refrain from making 
the doctrinal assertion that the previous policy judgement was 
intrinsically (always and everywhere) unjust.

5Bishop de Smedt pointed this out to the Council Fathers, mentioning 
by way of illustration and precedent the fact that Pope Benedict XIV, 
in 1745, had repudiated explicitly the mediaeval discipline which had 
not always respected personal liberties, and had sometimes allowed 
undue pressure or coercion on persons, in connection with embracing 
the priesthood or religious life. Cf. AS, Vol. IV, Part V, p.101.

This, we would maintain, is precisely what has happened 
with the promulgation of Dignitatis Humanae. With Christopher 
Wolfe we agree that the conciliar Declaration — understood es
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pecially in the light of the authentic interpretations given by the 
Holy See in its various post-conciliar concordat revisions — im
plies (though it does not explicitly state) a new practical political 
judgement by the Church: namely, that even in overwhelmingly 
Catholic countries, non-Catholic propaganda as such isno longer 
to be seen as the kind of threat to the common good which may 
justly be repressed by civil law. In effect, then, Dignitatis Hu- 
manae has rescinded the previous public law of the Church on 
this point.

However, with Montejano, we would agree that the Council 
does not teach that this previous law was always and everywhere 
unjust, especially when we consider the social and historical cir
cumstances of earlier centuries. One can maintain — without 
falling into historicism or relativism over any essential ethical 
norm — that what the common good requires today is not nec
essarily what it always required yesterday.

Someone (Montejano, for example) might wish to argue on 
the following lines: “Suppose we were living in an earlier age. 
And let us imagine a society which was devoid of the modern 
global means of communication which tend to make the “com
mon good” a more international and less local reality; in which 
any religion or philosophy other than Catholicism was simply 
unheard of; where the great mass of the people were devout, 
but illiterate and unsophisticated; where there wets amongst the 
populace as a whole a very strong sense of the rights of objec
tive truth and a relatively undeveloped sense of the subjective 
dignity of the person; and where catechesis had emphasised that 
heresy and apostasy are sins endangering one’s eternal salva
tion, so that few people could be invincibly ignorant of the es
sentials of Catholic truth. In such a society the civil authorities 
could justly take a more “paternalistic” view of what the com
mon good requires than their modern counterparts. Accordingly, 
they might reasonably decide (for instance) that an isolated rad
ical who began to declaim regularly in the village square against 
the “unscientific” or “naive” teaching that Christ was virginally 
conceived, or against the “idolatry” of addressing prayers to the 
Blessed Virgin and the saints, should be forcibly restrained from 
this public preaching on the grounds that it was a threat to the 
public order. They might justly deem that the right of other cit
izens to be left in peaceful possession of the truth, undisturbed 
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by undue temptations to mortal sins against the virtue of faith, 
outweighed the right of this lone apostate to be left free to fol
low what he claimed was his conscience. After all, his activity in 
this case would be both socially disruptive as well as spiritually 
harmful to others”.

That Vatican II did not wish to condemn the above type of 
partial apologia for the former public law of the Church — at 
least under the earlier historical circumstances in which it first 
arose — becomes clearer from another official intervention by 
the relator. Bishop Emil de Smedt. In explaining the references 
to the “common good” in the final draft of article 7, he said:

Venerable Fathers, this elucidation regarding the common 
good clarifies many points in the text, and renders a num
ber of other suggested changes unnecessary. Let me give one 
example. In no. 12 the issue was raised of reprehensible be
haviour — behaviour contrary to the spirit of the Gospel — 
which has sometimes arisen during the history of the Peo
ple of God. Now, some Fathers wanted us to add that in 
judging these shortcomings of the past, one should take into 
account the fact that human society itself has exhibited dif
ferent modes of thinking and living in different ages. This 
is quite true, but it is equivalently expressed when we affirm 
that the norm for the care of religion is the common good. 
The common good, as everyone knows, is something relative: 
it is linked to the cultural evolution of peoples and has to be 
judged according to that development.6

6 AS, Vol. IV, Part VI, p.723, n.15.

The inclusion in the final drafts of clearer references to the 
“common good” is important for another reason. As we have 
seen, this was the traditional, pre-conciliar category which was 
understood to be the general norm governing the decisions of 
civil authority as to what should be permitted or forbidden by 
law. Up until the final draft of the schema the relation between 
“common good” and “public order” was left rather obscure. The 
emphasis was entirely on the latter, non-traditional term as a 
limiting criterion for permissible religious activity, the intention 
being to give citizens greater scope to practise their religion, and 
less scope for governments to intervene. Hence, it might have 
seemed that in this respect there was a contradiction between 
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pre-conciliar doctrine and that of the new proposed Declaration, 
insofar as the former affirmed, and the latter denied, that gov
ernments may and ought to repress false or harmful religious 
propaganda whenever the “common good” is at stake.

In order to see how this difficulty was handled by the Sec
retariat in the final revision, it will be best to quote this part of 
de Smedt’s relatio in full:

Some Fathers are asking us either to omit or to describe more 
prudently the term “public order” where it is used as a limit
ing norm (art. 7). Some of these requests propose the “com
mon good” as the limiting criterion. In this very difficult 
question the commission has been extremely conscious of its 
responsibilities — especially towards those venerable Fathers 
who are living in dangerous circumstances — and has tried 
to avoid every dangerous expression. The following points 
should be taken into account:

a) The common good is taken in its full extent (sumitur in 
sua amplitudineJ as a norm when it is a question of guarding 
or promoting the right to religious liberty. When it comes to 
imposing limits, however, the more basic component (parte 
fundamentals) of the common good is taken to be the norm.

b) This basic component of the common good is referred 
to today in modern civil law and in many state Constitutions 
as the “public order”. In order for our document to be readily 
intelligible in the modern world, it should use this technical 
term according to its accepted modern usage. In what way 
would it serve our purpose to speak of the “common good”, 
if that term is not used in this sense in modern civil law? A 
great deal of confusion would arise.

c) Our Council can contribute greatly to the clarification 
of this delicate question, if it points out precisely what the 
content of this notion “public order” ought to be, in order 
for it to be legitimately used as a limiting norm for religious 
liberty. Our document accomplishes this ... by saying that 
public order can be violated in three ways: by infringing the 
rights of others or the peaceful reconciliation of those rights, 
by harming the public peace, or by harming public morality.

In order to satisfy the Fathers’ wishes, our Commission 
has adopted the following procedure in amending the text:
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a) In settling this question it has kept the substance of 
the already-approved text.

b) In the actual exposition of the principle of limitation it 
has retained the content of public order, but the words “public 
order” are no longer used in that passage. In this way nothing 
can be found in the text which public authorities might abuse 
by citing it in a superficial, nominal sense.

c) After this exposition, we add, “All these things con
stitute the basic component of the common good and come 
under the heading of public order (et sub rations ordinis pub- 
lid veniunt).^

7Ibid,, p.722. The redrafting of article 7 referred to under the sec
ond letter (b) in this relatio can be appreciated if the final text of the 
passage which follows the mention of the “objective moral order” is 
compared with the penultimate draft of the same passage. The thrust 
of the amendments is to stress the stipulative nature of the definition 
being given to “public order”. That is, in the final text, at the point 
where the limits on religious activity are being formally set out (every 
other mention of them in the entire Declaration must be understood in 
terms of this passage) “public order” is not mentioned at all, only the 
content which the Church wants to put into that expression. Having 
been removed at this point, the term is reinserted several lines further 
down in the final text, in a way that makes it clear that “public order” 
is to be understood in terms of the already expressed content, not vice 
versa. This excludes the possibility that “public order”, in the Coun
cil’s usage, might be understood to include only, and by definition, 
the sorts of considerations which commonly come under that heading 
in contemporary secular law codes — the “public order” that derives 
more from the juridical positivism of the French Revolution than from 
Catholic tradition. Also, the requirement that harm to public order 
must be “grave” before the State may intervene is excluded from the 
final draft. The textus recognitus (second-last draft) with the subse
quently omitted or modified expressions emphasised, reads as follows: 
“That good of society, which is the public order, requires the effective 
protection and harmonisation of the rights of all citizens, a sufficient 
care of that proper public peace which consists of orderly living to
gether in true justice, and a necessary care of public morality. That 
social good is the fundamental part of the common good, and is so 
necessary for every society that the civil power has the right to repress
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In other words, the preference given to “public order” as the 
limiting norm, rather than the more traditional expression “com
mon good”, does not imply any contradiction of pre-conciliar 
doctrine. The question is basically semantic, and the new term 
has been adopted primarily for practical, political reasons. The 
Council is far from denying that the “common good” is in fact 
what civil authorities should have in mind when deciding what 
limits to set on religious activity. However, since that term is not 
found (in this context) in modern constitutions and law-codes, 
the Council has decided to conform the Church’s terminology 
to the common contemporary usage. Thus, it says to modern 
nations, “You wish to limit religious activity only in accordance 
with the demands of ‘public order’ ? Fine. We can go along with 
that; but here are the things we think you ought to include under 
that rubric: effective safeguarding of public peace, public moral
ity, and the rights of all citizens”. Rather than a contradiction 
of the pre-conciliar reference to the “common good” as the norm 
for regulating activity which bears on religion, we have here a se
mantic modification. The term “public order” is taken to mean 
that “fundamental component” of the common good which has 
to do with “police” activity, as it were: restraining or limiting 
various sorts of harmful behaviour in society (as distinct from 
allowing, promoting or carrying out worthwhile activities). For 
pragmatic reasons, then — the hope of gaining a foothold for 
greater Christian influence in affairs of state — the term “public 
order” is to be adopted. It is a term which does not designate 
any unchangeable, universally accepted list of specific offences to 
be penalised, and can thus include whatever it is stipulated to 
include. The term has indeed tended to carry a rather laicist, 
indifferentist content in secular national law-codes since the era 
of the “Enlightenment” and French Revolution; but the Church, 
by adopting that term, does not intend to conform her teaching 
to that indifferentist reality. On the contrary, she hopes to steer 
that reality back closer to her own teaching.

A further clarification may be in order here. Someone may 

those actions which inflict grave harm on it.” (AS, Vol. IV, Part V, 
p.85) It will be noticed also that the confusing and unnecessary term 
“good of society”, or “social good” (societatis bonum) was removed 
from this passage in the final text.
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still wish to insist that if Vatican Il’s “public order” means only 
part of the common good, then there is a contradiction of pre- 
conciliar doctrine involved, insofar as the latter simply taught 
that “the common good”, and not only some part, aspect or 
component of it, was the general criterion for government re
strictions on religious (or irreligious) propaganda.

In answer, it can be said that there would indeed be a con
tradiction under the following two conditions: (a) if pre-conciliar 
teaching had said, for instance, that the common good consists of 
values A, B, C, D, E and F, and that religious propaganda which 
threatens any of these values may justify government restriction; 
and then (b) if Vatican II had said that only that activity which 
threatens some of those values — say A, B, and C — may justify 
government restriction.

However these two conditions are not verified in fact: that 
is, there are no aspects D, E and F of the common good which 
pre-conciliar encyclicals affirm, and Dignitatis Humanae rejects, as 
legitimate grounds for civil restrictions on religious propaganda. 
The three grounds given by Vatican II for such restriction cover 
generically all of the grounds recognised by pre-conciliar doctrine. 
This is true by virtue of the Council’s “catch-all” category, “the 
rights of all citizens”. In order for there to be a contradiction, 
it would be necessary that pre-conciliar doctrine insisted that 
erring religious activity could be restrained by law even when 
it did not violate any rights of other citizens. But this it cer
tainly never did do. The Catholic Church’s doctrine has never 
made a simple equation between sin and crime, in the sense of 
allowing civil governments to punish a man solely for offending 
God, irrespective of whether he offended his neighbour as well. 
Admittedly, that equation was not clearly ruled out by earlier 
magisterial statements, and arguably, decisions were sometimes 
made or condoned by the papacy that might have seemed to 
presuppose it. But even in the days of the most severe repres
sion of heretics, the principal reason given by theologians for 
punitive action (which of course may not always have been the 
uppermost motive in the minds of the secular authorities who 
inflicted it) was that heretics endangered the eternal life of their 
Catholic neighbours; and this was seen as a far worse violation 
of these neighbours’ rights than endangering their physical life 
or well-being.
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What, then, it might be asked, did Bishop de Smedt have 
in mind in telling the Council Fathers that the “common good” 
can in some sense involve more than just this “fundamental com
ponent” which involves protecting citizens, by penal sanctions, 
from offensive or harmful behaviour? He did not mean, it seems 
to us, that there are some positive values, constitutive of the 
common good, which may not be protected by coercive measures 
even when attacked; but rather, that the care of the common 
good involves more than just coercion against harmful activity.

One could say that the common good involves three general 
components which the civil authorities must be concerned about. 
First, the repression of seriously harmful activity; secondly, the 
non-repression of useful, harmless or relatively harmless activity 
on the part of citizens (e.g. honest labour, sporting, cultural 
and religious activity); and finally, useful activity carried out 
by civil authority itself (e.g. maintaining a standard currency, 
defence forces, health and transport services, and so on). That 
is, the care of the common good involves restraining certain acts, 
allowing freedom for certain others, and carrying out still others: 
logically, anything which one might wish to require of governing 
authorities will fit into one of these categories.

To return then to Bishop de Smedt’s commentary on article 
7 of Dignitatis Humanae: he was making two principal points. To 
begin with, the first of the above categories (that is, restraint 
of injustice) is the most “fundamental component” of the com
mon good — presumably because if seriously harmful behaviour 
is not repressed, anarchy, wickedness and tyranny become ram
pant, so that there is no longer any firm basis for developing 
the other more positive aspects of the common good. One must 
clear away weeds and undergrowth before one can plant a garden; 
and an athlete’s broken leg must first heal before he can begin 
training in earnest for the next Olympics. Secondly, de Smedt 
is concerned to make the point that contemporary legal codes 
and constitutions, in talking about coercion against anti-social 
behaviour, customarily speak of this as the maintenance or care 
of “public order”, rather than of the “common good”. Hence, 
argues the Bishop, the Council should adopt that terminology 
for practical reasons.

In short, the central idea is that the positive social values 
which belong to the “common good” are coextensive and identi
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cal with those linked to the “public order”; it is simply that the 
latter term is now conventionally used in speaking of punitive 
measures for defending those values from attack. And it is this 
coercive defence of those values, rather than the values them
selves, which is understood to be the “basic (or fundamental) 
component” of the common good.

The traditionalist authors of the Lettrc to which we have al
ready devoted some attention are aware that the “common good” 
was accepted in pre-conciliar teaching as espressing the general 
criterion according to which civil authorities should legislate in 
regard to religious matters. Therefore, in order to sustain their 
thesis of a real contradiction between Vatican II and pre-conciliar 
doctrine, they try to maintain that Vatican Il’s criteria for as
sessing the “common good” are the same as those adopted by 
“the naturalism described by Pius IX” and condemned by him 
as inadequate.8 If the authors had been more careful in read
ing article 7, along with the official relatio explaining it, they 
would have seen that there are no grounds for making that iden
tification. (In all of this 43-page critique of Dignitatis Humanae 
there is no sign that the authors have even opened the Acta, of 
the Council. The same is true of the 40-page critique sent by 
Archbishop Lefebvre in February 1978 to the Congregation for 
the Doctrine of the Faith.)9 Instead of concentrating on article 
7, which contains the Council’s definitive exposition of the limits 
on religious liberty, the authors of Lettrc point to article 3, which 
concludes with the following sentence:

8de Corte et al, op.cit., p.113.
Reproduced in Davies, Michael, Apologia, Pro Marcel Lefebvre; Vol. 
II. Dickinson, Texas, Angelus Press, 1983, pp.118-58. Admittedly, it 
might have been difficult to attain access to this important documen
tation at the time Lefebvre sent his critique to the Vatican, since the 
final (relevant) volumes of the Acta of the Council were not published 
until 1978.
10 As was mentioned earlier, this translation in the Flannery edition 

Therefore the civil authority, the purpose of which is the care 
of the common good in the temporal order, must recognise 
and look with favour on the religious life of citizens. But if 
it presumes to control or restrict religious activity it must be 
said to have exceeded limits of its power.10
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The fact that this passage says bluntly, without any quali
fications, that civil authority has no power to restrict religious 
activity is seized upon by our authors, who say it proves that 
Vatican Il’s “common good” is precisely that of the “natural
ism” condemned in Quanta Cura: the naturalism, that is, which 
says that “human society should be constituted and governed ... 
without making any distinction between true religion and false 
religions.”11

fails to include some word such as “distinctive” or “specific” between 
“the” and “purpose”, to translate proprius in the original.
11 de Corte et al.f loc.cit.
12AS, Vol. IV, Part VI, p.742 (response to M.43).

Not only do the traditionalists here neglect the fact that 
Article 1 of the conciliar Declaration reaffirms that such a dis
tinction should be made; they also misinterpret the very sen
tence they quote. During the Council some Bishops were worried 
by the same thing that worries our authors: article 3 seems to 
be denying flatly that governments have any restrictive powers 
over religious activity. Thus, it was suggested that the text be 
amended at this point by adding some mention of just limits. In 
turning down this request on behalf of the drafting commission, 
de Smedt explained to the Fathers:

The limits are dealt with extensively in article 7, which ob
viously holds good for the entire schema, without it being 
necessary to keep summing them up at every point.12
The authors of Lettre, then, have in that sense neglected the 

obvious. Vatican Il’s “common good” is not at all the “natural
ist” model which puts truth and falsehood on a par. The Council 
wants the “common good” of society to be assessed, as far as is 
politically possible, on specifically Catholic principles. And that 
this is not just our interpretation of Dignitatis Humanae, but the 
Holy See’s interpretation, becomes clear from the latter’s Con
cordat with Colombia which we discussed above (See pp.81-2) 
and which explicitly makes Catholicism a “fundamental element 
of the common good”. Those Catholic principles themselves, 
however, are more flexible, more open to tolerance, than is re
alised by the traditionalists, who show insufficient awareness of 
the distinction between what was divine and what was merely 
ecclesiastical in the Church’s pre-conciliar public law.
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It may be objected, still, that Vatican II, unlike the pre- 
conciliar doctrine, says nothing whatever about “violations of the 
Catholic religion” as proper matter for civil restrictions. True, 
but such “violations” would certainly be included within the 
more general formulation laid down in article 7, when they are 
of such a nature as to injure the rights of others, public peace, or 
public morality. As we saw, the only precision laid down in pre- 
conciliar doctrine was that the maintenance of “public peace” 
was not the only motive which could justify civil intervention in 
religious matters. And Vatican II, far from contradicting this 
doctrine, expressly reaffirms it by listing “public peace” as only 
one of three considerations which can justify such intervention.

The other two considerations are not defined in any detail. 
The first consideration — protecting and reconciling “the rights 
of all Citizens” — is particularly broad. This may have been 
deliberate. As we have seen in discussing Montejano’s thesis, it 
is this very vagueness which saves Dignitatis Humanae from mak
ing any “blanket” condemnation of the Church’s own traditional 
public law: as Bishop de Smedt’s relatio about the “relative” and 
“evolving” nature of the “common good” implied, the Council 
did not wish to condemn the idea that, in certain social and 
cultural conditions which no longer obtain in the contemporary 
world, the public diffusion of non-Catholic ideas as such might 
have been justly restrained as an infringement of the rights of an 
overwhelmingly Catholic populace.13

13 It is perhaps worth observing in passing that it is quite commonly 
held today (as this writer knows from personal experience with white 
academics in a Third World university) — by some who consider them
selves champions of free expression, and of the rights of minorities — 
that the diffusion of the Christian Gospel ought not be permitted 
amongst certain ethnic groups who are still living more or less ac
cording to their traditional tribal customs and beliefs. This attitude, 
which became influential amongst anthropologists as a result of the 
“functionalist” school of thought initiated in the 1920s (the colonialist 
era, interestingly) by Bronislav Malinowski, tends to see all mission
ary activity in non-Western societies as “culturally disruptive”, and an 
“imposition of Western values”. For such as these, Christianity (the 
false and mythical nature of which goes without saying) has a legiti
mate “function” in Western society, but not elsewhere. Invariably, this
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Nevertheless, in spite of this vagueness, the Council itself 
gives examples of certain forms of religious activity which, while 
not threatening public peace or morality, could be seen as a vio
lation of the rights of others. The second- and third-last drafts of 
the schema already stipulated that any kind of religious propa
ganda — especially amongst the poor and uneducated — which 
even “seems to savour” (sapere videatur) of what is “coercive, dis
honest, or unworthy” must “at all times” be avoided.14 Then, 
in another last-minute “tightening-up”of the document, the final 
draft added a statement to the effect that such propaganda is “an 
infringement of the rights of others” (laesio iuris aliorum).15 This 
addition made it clear that, as far as the Council is concerned, 
such forms of proselytism are not merely morally reprehensible, 
but can be seen as violations of public order, as defined in article 
7, and therefore may justly be restrained by civil law.

outlook goes hand in hand with strong hostility towards anything seen 
as “right-wing” or “fascist” (such as the restrictions on Protestant pro
paganda which obtained in pre-conciliar Spain), side by side with much 
less hostility — even indifference — towards the far more draconian 
restrictions on religious freedom which continue to prevail under many 
Marxist and Islamic regimes. We mention these anomalies in order to 
illustrate the fact that the attitude behind the maxim “error has no 
rights” is not nearly so alien or abhorrent to the world-view (or views) 
of our own century as is sometimes supposed. Amongst a lot of people 
who can scarcely be accused of nurturing sympathies for pre-conciliar 
Catholicism, the maxim seems to find considerable sympathetic res
onance, particularly when the error (or supposed error) is seen as a 
direct challenge or affront to one’s own world-view or life-style.
14AS. Vol. IV, Part V, p.82.
16DH: 4.
16AS, Vol. IV, Part V, p.85.

Moreover, another two precisions were added to the section 
on limits in the second-last draft (the textus recognitus) and re
tained in the final version. In speaking of the civil power’s right 
and duty to protect citizens from abuses of religious liberty, the 
previous draft (the textus reemendatus) had merely stipulated that 
this must not be done “in an arbitrary way, but according to 
juridical norms which are required by the necessities of public 
order.”16 An intervention by the newly-appointed Ordinary of 
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Cracow, the young Archbishop Karol Wojtyla, pointed out that 
in spite of the stricture against “arbitrary” norms, certain civil 
governments — it was obvious what sort of governments he had 
particularly in mind — might be able to impose unjust restric
tions on Catholics themselves, in the name of “public order”, 
while cynically appealing to the Council’s own text in doing so! 
Thus, in order to remove any pretext for this kind of juridical 
positivism— the idea that any regulation is just by the mere fact 
of being “lawfully” established by civil authority — the text was 
revised so as to include a reference to an ethical criterion which 
transcends the mere will of any ruler or civil power. Govern
ment restrictions, according to the definitive text of the Declara
tion, should be decided “not in an arbitrary way, or by unfairly 
favouring one side (aut uni parti inique favendo), but according to 
juridical norms which are conformed to the objective moral order 
(ordini morali obiectivo conformes)”17

The net result of this addition is to reinforce, implicitly, what 
was said in article 1 about the duty of “societies” towards the 
true religion, since the Church herself, according to Catholic be
lief, is the unique authentic interpreter of the “objective moral 
order.” That the chief signatory of Dignitatis Humanae, Paul VI, 
did not understand the Declaration to teach that it is “unfair” 
to favour the Catholic “side” (or what is popularly seen as the 
“Catholic side”) became clear three years later: the 1968 en
cyclical Humanae Vitae does not merely reaffirm the immorality 
of contraception at the level of private behaviour, but also ex
horts “Rulers of Nations ... not [to] tolerate any legislation” 
which would facilitate the distribution of contraceptives.18 His 
call found receptive ears in Ireland — at least until 1985, when 
the sale of contraceptives was legalized there.

Finally, in another concession to the more conservative Fa
thers, the final text of article 7 omitted a clause which referred to 
the degree of harm to the common good which must be present 
(or anticipated) before civil governments may justly intervene. 
The previous drafts spoke of the necessity of government prohi
bitions against activity which does “grave harm” (grave damnum) 

17DH: 7.
i8Paul VI, encyclical letter Humanae Vitae, on the Regulation of Birth,
25 July n-23
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to society.19 The omission of this expression from the definitive 
text has undoubtedly helped to make it hard for advocates of 
a “libertarian” model of society (one thinks of the American 
Civil Liberties Union, for instance) to make ad hominem appeals 
to Vatican II in their campaigns against Catholic citizens who 
seek to uphold Judaeo-Christian values in society. The Coun
cil deliberately decided not to teach that damage to the public 
order must be “grave” before government has a right to impose 
restrictions.

i9In both textus reemendatus and textus recognitus, cf. AS, loc.cit.
20hibertas: 38.
21 Ibid.

We have observed that, according to pre-conciliar doctrine, 
violations of revealed truth or divine positive law — not only 
of natural law — might also be penalized by public authority 
to the extent required by the common good. It is important to 
note that this teaching is not contradicted by Vatican II, which 
nowhere speaks of natural law as the only criterion by which civil 
authorities may decide what to permit or prohibit. The Council 
speaks of the “objective” moral order; and divine positive law, 
for Catholics, is certainly as “objective” as natural law, since 
both have God as their source. Thus, Vatican II does not earn 
the rebuke issued by Leo XIII against those moderate liberals

who admit indeed the duty of submitting to God, the Creator 
and Ruler of the world, in as much as all nature is dependent 
on His will, but who boldly reject all laws of faith and morals 
which are above natural reason, but are revealed by the au
thority of God; or who at least impudently assert that there 
is no reason why regard should be paid to these laws, at any 
rate publicly, by the State.20
The Council does not teach this idea — one which Leo re

proved as “mistaken” and “inconsistent”.21 While it no longer 
wishes to allow civil powers to treat all public non-Catholic pro
paganda as a punishable offence in our own day, it leaves open 
the possibility that at least some activity which violates revealed 
truth, but not naturally knowable truth, might endanger the 
"public order”, and hence be subject to civil restrictions.

Thus Vatican II does not require governments to permit 
polygamy in the name of religious liberty, even though classical
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Catholic moral theology has generally held that it is not abso
lutely contrary to natural law.22 Civil laws restricting certain 
activities on Sundays or other Christian festivals and holy days 
cannot be deduced from natural law, and constitute part of the 
heritage of a distinctively Christian civilization. Vatican II cer
tainly does not require the dismantling of all such legislation, in 
the name of religious liberty for non-Christians or non-Catholics.

22Cf. for example McHugh, J. & Callan, C., Moral Theology: a 
Complete Course. Vol.l, New York, Joseph F. Wagner, 1929: “For 
polyandry is opposed ... to natural law, while polygamy does not well 
accord with the secondary ends of matrimony and is forbidden for all 
by the law of Christ”, (p.726). Also Sabetti, A., Compendium The
ologiae Moralis (32nd edn.) New York, Frederick Pustet Co., 1929: 
polyandry is contrary to natural law, while polygamy is forbidden “at 
least by virtue of the divine positive law of the New Law”, p.849.

Arguably, there could be other forms of attack on distinc
tively revealed truth that, under certain social conditions, might 
also be seen — consonantly with Vatican II — as a violation of 
public order. Where (as in post-conciliar Colombia) a country’s 
Constitution recognizes the Catholic religion as a “fundamen
tal element of the common good”, it would seem reasonable for 
civil authority to maintain that this basic constitutional article 
itself ought to be protected by law, to the extent of imposing 
restrictions against propaganda attacking it: propaganda, that 
is, in favour of total separation of Church and State. This would 
amount to the stance that Protestants, Jews, and so on, are free 
to practise and propagate their respective religions in private and 
in public, provided they accept the fact that the overwhelming 
majority of citizens have the right to preserve the distinctively 
Catholic character of their nation and society. Such acceptance 
would entail an undertaking not to campaign for a secularised 
Constitution. (This is roughly the condition in which Christian 
and Muslim minorities live at present in the overtly Jewish State 
of Israel — a nation which is not generally held to be a foe of 
religious liberty.)

By now it should be very clear that Dignitatis Humanae does 
not contradict basic pre-conciliar doctrine about the right of civil 
authority to correct “violators of the Catholic religion”, in the 
interests of the common good, and to a greater extent than that 
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of merely preserving “public peace”.
The traditionalist authors of Lettre à Quelques Évêques, how

ever, bent on proving a contradiction between Quanta Cura and 
Dignitatis Humanae, insist that the pax publica of Pius IX means 
substantially the same thing as the iustus ordo publicus of Vatican 
II. They claim (truly enough) that what Pius IX condemned was 
“an application to society of the principle of naturalism” They 
then proceed:

Does this principle exclude the existence of a natural moral 
good? Not at all. It rejects only supernatural truths, inac
cessible to the powers of reason.

It would therefore be arbitrary and erroneous to affirm 
that the “public peace” of the naturalists excludes all con
siderations of the moral order. The maintenance of public 
morality forms part of the public peace of the naturalists. 
There exists no society anywhere which excludes this element 
totally.23

23de Corte et al., op.cit., p.lll.

A reply to these authors should begin by pointing out that 
the principle of odiosa sunt restringenda militates against their case 
from the outset in two ways. First, given that Pius IX did not 
spell out at that point what he understood precisely by “pub
lic peace”, he should not be understood as condemning more 
than the obvious sense of his words imply, unless there are other 
compelling reasons for understanding the word “peace” in that 
broader sense. (It is obvious that Vatican II understands the 
term “public peace” in the narrower sense, as not including ques
tions of morality, since it explicitly distinguishes the protection 
of public peace from that of public morality.) Secondly, an ec
umenical council of the Catholic Church — even in issuing a 
non-infallible Declaration such as Dignitatis Humanae — must be 
presumed “innocent” of the charge of having contradicted the ex
isting definitive doctrine of the Church, until its “guilt” is proven. 
Even if we assume that the teaching of Quanta Cura is infallible 
— at least by virtue of its substantial acceptance and repetition 
as the ordinary magisterium of the Church — it is not for “tra
ditionalists” to demand that the post-conciliar Church prove to 
them that there is no contradiction, as a prerequisite for their 
acceptance of the conciliar Declaration; rather, it is for them to 
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prove that there is a contradiction, before they (and in that case, 
the rest of the Church) can claim the right to dissent from the 
Declaration.

For both of the foregoing reasons, the burden of proof lies 
very heavily on those who would maintain that by “public peace” 
in Quanta Cura, Pius IX meant what the Council described as a 
“just public order”.

Have our authors discharged this burden successfully? To 
us it seems clear that they have not. It is perhaps impossible 
for anyone now to determine with both certainty and precision 
what Pius IX had in mind by “public peace”, since he himself 
does not define it in the encyclical, the term itself is somewhat 
vague and he is no longer alive to clarify its meaning for us. 
However we can have certainty without precision: that is, by 
examining the literary and historical context of the Pope’s state
ment, we can certainly identify something which it condemns. 
The statement is not totally obscure for us a century after his 
death. Then, within whatever area of vagueness is left after 
that examination, we should apply the principle odiosa sunt re- 
stringenda: that is, we may not assume that the Pope condemns 
more than he certainly condemns.24

24In response to a request for criticism or comments on an earlier draft 
of this study, Abbé Lucien, in a personal letter to the present writer (9 
January 1987) remarked that he does not see “how the principle odiosa 
sunt restringenda obtains in determining the meaning of a doctrinal 
proposition”. The procedure set out in the above paragraph indicates 
our view of the matter. Admittedly, the principle does not hold in any 
way for a simple affirmation of doctrine (e.g. “Mary is the Mother of 
God”). But when (as in Quanta Cura) a Pontiff is condemning certain 
doctrines, and commanding all the faithful to hold their contraries, the 
principle has its relevance. It is not, indeed, the first principle to be 
applied in determining the sense of the condemned proposition, but 
the last — and then only if previous investigation has left an area of 
unresolvable uncertainty. If that is the case, however, so that there is 
doubt as to whether the Pope condemned only A, or both A and B, 
then those who hold B, but not A, need not feel they are censured by 
the condemnation. After all, a future Pontiff could always condemn B 
at a later date if necessary, if indeed it is false. In the present case, 
the principle has an added relevance, in that the material object of 
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The principal points of the literary context would be, first, 
that the Pope condemns in the same encyclical the idea of a 
social order in which Catholicism is treated on the same level as 
other religions; and secondly that Quanta Cura also condemns a 
“liberty of conscience and worship” which involves an unlimited 
freedom of propaganda.

The principal relevant point of the historical context is that 
we know that the doctrines of Lammenais and his followers were 
what originally provoked the intervention of the supreme mag- 
isterium (as distinct from ad hoc papal letters written to France 
alone, for instance, by Popes Pius VI and VII). And Lamennais 
did make statements which seem to leave no room for censorship 
even in the interests of public morality. To insist (as L’Avenir 
did) on an “absolute” exemption from censorship, an “unlim
ited” freedom to diffuse error, a government right to intervene 
only “in the order of material interests”— these are principles 
which objectively do not allow for the censorship of even the 
rankest and most bestial pornography.

It is not adequate for traditionalists to tell us that none of 
these gentlemen had the slightest intention of allowing pornog
raphy (or contraceptives, divorce, nude bathing or whatever). 
The point is that they posited principles which were incapable 
of excluding those things, whether or not they were consistent 
enough to have kept such possibilities in mind. And they were 
condemned not for what they may or may not have had in mind, 
but for what they said in print. The very fact that Gregory 
used (and Pius repeated) such an extreme word — “insanity” 
(deliramentum) — corroborates our claim that the formal object 
of their condemnation was precisely the unlimitedness, the ab
soluteness, of the liberties being demanded. And that the Popes 
were not hitting at a man of straw is much more apparent to 
us now than it might have been a century ago: highly organized 
groups in Western society are now campaigning explicitly (and 
with much success) for a permissiveness which would no doubt 

the condemnation is precisely something decidedly odiosum, namely, 
“enacted penalties” by civil authority. All this seems to us nothing 
more than an application of the simple principle that nobody should 
be presumed guilty (whether of breaking a just civil law or of dissenting 
from Catholic doctrine) until there is reasonable proof of guilt.
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have appalled Catholic (and many non-Catholic) liberals of the 
early nineteenth century; but the campaigns follow with remorse
less theoretical and practical logic from the principles laid down 
by the liberalism of the Revolutionary and post-Revolutionary 
era — total separation of Church and State and total freedom of 
propaganda.

The authors of Lettre, striving to equate Vatican Il’s ordo 
publicus with naturalism’s pax publica (which Pius IX says is in
adequate as a criterion for limiting religious or ideological pro
paganda), maintain that this naturalist pax designates a social 
order which is nonetheless so morally upright that it “rejects 
only supernatural truths, inaccessible to the powers of reason” 
(see p.102 above, emphasis added). That is, they imply that it 
respects all points of the natural law. They neglect here (though 
they recognize elsewhere, when arguing a different point)25 the 
obvious fact that it is only at a purely theoretical level that 
this is the case. In practice, any social order based on strictly 
“naturalist” lines, that is, on that total separation of Church 
and State demanded by the liberals (Catholic and non-Catholic 
alike) of last century, departs further and further from the nat
ural law. Each generation realizes more fully the implications of 
rejecting the Catholic Church’s claim to be the unique guardian 
and interpreter of the moral order which (at least theoretically) 
is not beyond the grasp of unaided human reason. In Febru
ary 1987 a large majority of citizens in the Philippines voted in 
favour of a new Constitution which, while stating that “sepa
ration of Church and State” will obtain, nevertheless embodies 
clauses safeguarding marriage and the family, the right to life 
from the moment of conception, and the right to have religion 
(Catholic and non-Catholic) taught in public schools within the 
normal timetable. According to news reports, the Constitution 
has been denounced by today’s “naturalists” in the Philippines 
as a “Catholic Constitution” which makes a mockery of the pro
fessed “separation”. And they are right, to the extent that no

25de Corte et al., op.cit., p.114. The point made there seems to us 
true, but irrelevant to our present argument, since it depends for its 
supposed force against the orthodoxy of Vatican II on the (mistaken) 
assumption that the Council allows restrictions on religious activity 
exclusively on the basis of reason and the natural law.
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body seriously imagines that these three articles would be in 
the Constitution if there had not been powerful political influ
ence from citizens who, in deciding what is or is not required 
by natural law, did not prescind from, but rather consulted and 
heeded, the Catholic Church’s view of the matter.26

26 Moreover, the new Constitution begins by invoking the aid of 
“Almighty God”, (instead of the less personal “divine providence” of 
the previous Constitution) and expresses the national ideals in lan
guage redolent of the Catholic liturgy: the people of the Philippines 
are said to seek “a regime of truth, justice, freedom, love, equality, and 
peace”, (cf. Preface for the Mass of Christ the King: regnum veritatis 
... regnum iustitiae amoris et pacts".)

What can we conclude from the foregoing discussion as to 
what Pius IX certainly had in mind by “public peace”? It is 
beyond all possible dispute that he wanted to condemn as an in
adequate criterion for limiting non-Catholic propaganda at least 
that kind of “public peace” which follows logically and prac
tically from the principles laid down by extreme liberals such 
as Lamennais and explicitly condemned by Quanta Cura itself: 
the principles, that is, of total separation of Church and State 
and absolute freedom of propaganda. And that kind of “public 
peace” — as today’s libertarian exponents of those same princi
ples will heartily agree — does indeed exclude any role for the 
State as a guardian of public morality. In short, it is a “peace” 
which is seen as endangered only by the reality or threat of dis
turbances at the crudest physical or “material” level. Since Pius 
IX certainly rejected this extreme secularist concept of a pax pub- 
licai and since we cannot see that it is even probable (much less 
certain) that he intended a formal, doctrinal condemnation of a 
more elevated pax publica as well — a pax which would be objec
tively inconsistent with the two condemned principles mentioned 
above — we hold to that purely “physical” or “material” inter
pretation of pax publica which we originally proposed in Chapter 
4. And this, on the basis of odiosa sunt restringenda: the Pope 
cannot be presumed to condemn a more acceptable social order 
than that which he certainly condemns, in the encyclical under 
discussion.

Having established this, however, there is more to be said. 
It might be supposed, on the basis of the foregoing discussion 
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alone, that our case against the traditionalist critics of Dignitatis 
Humanae rests only on a presumption: on the fact that they have 
not proved that Pius DCs pax publica means as much as they think 
it means (and we concede it might conceivably mean) — namely, 
a social order based on natural law (rightly understood). Such 
a supposition would not be correct, however. For the fact is 
that our authors’ case that “public peace” in Quanta Cura means 
the same as “just public order” in Dignitatis Humanae does not 
rest only upon a more conservative interpretation of the former 
document than the evidence requires; it rests also upon a more 
liberal interpretation of the latter than the evidence permits. It 
follows that we can be quite certain that “public peace” in the 
first does not include as many legally protectable and enforceable 
values — that is, as many occasions for civil coercion — as does 
“public order” in the second.

This certainty arises from two considerations. First, as we 
have seen, Vatican II does not say that the State may penalize vi
olators of the Catholic religion only to the extent that such viola
tions are opposed to reason or the natural law as well. “Reason” 
or “natural law” are not so much as mentioned in the Council’s 
exposition of the limits to religious activity, only the “objective 
moral order”. And in a Catholic document — particularly in the 
light of the Declaration’s re-affirmation in article 1 of the civic 
community’s duty to act in accordance with “the true religion 
and the one Church of Christ” — the “objective moral order” 
(without further restriction or qualification) can mean only one 
thing: the law of God (both natural and revealed).

Secondly, we must remember that (as Bishop de Smedt’s 
relatio about the relation of “common good” to “public order” 
made clear) the Council has followed the example of Lewis Car
roll’s Humpty Dumpty: in this document, “public order” must 
be taken to mean whatever the Church chooses it to mean, not 
what it may mean for the rest of the world — especially for na
tions whose constitutions are based on a separation of Church 
and State. And what the Church chooses “public order” to mean 
is something very broad, and to a large extent indeterminate: it 
embodies public peace, public morality, and all the other rights 
of citizens.

Keeping these two facts in mind, what conclusion must we 
draw concerning the traditionalists’ claim that by “public peace” 
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in Quanta Cura, Pope Pius IX had the same thing in mind as 
Vatican IPs “public order?” Clearly, this claim implies that the 
said pontiff meant to condemn the following proposition, which 
is adapted, mutatis mutandis, from the passage in Quanta Cura 
where the term “public peace” occurs:

The best condition of society is that in which the Government, 
basing its juridical norms on the law of God, both natural and 
revealed, recognizes a duty of correcting by enacted penalties 
violators of the Catholic religion only to the extent which is 
necessary for maintaining public peace and public morality, 
and for safeguarding and reconciling the rights of all citizens.
But how could anyone plausibly maintain that Pius IX (or 

any other Pope) would even have felt comfortable in condemning 
such a proposition? Much less can one maintain that historically 
he did in fact feel impelled to condemn it, equivalently, by the 
actual words of Quanta Cura (as today’s traditionalist thesis im
plies).

To begin with, none of the liberals who in point of fact 
aroused the ire of the nineteenth-century papacy were saying 
anything of the sort. The very hallmark of their doctrine was 
separation of Church and State — which precluded the idea of 
basing all juridical principles on the natural and revealed law of 
God.

But even if someone in the nineteenth century really had 
proposed the doctrine we have set out on at the top of this page, 
it is inconceivable that any Pope would have been prepared to 
condemn it — because there is nothing in it which he could have 
considered really unorthodox. Pius IX would probably have re
garded the statement as rather vague, and perhaps unclear. But 
he would have judged it as certainly compatible with divine law 
(since this certainly does not require governments to penalise 
acts which do not injure the rights of any other citizens); and 
even with the Church’s current ecclesiastical law, which urged 
the penalisation of all public non-Catholic propaganda per se in 
overwhelmingly Catholic countries. As Pope Pius would surely 
have recognised, there can be “violations of the Catholic reli
gion” (for instance, a Protestant prayer group held in a private 
drawing-room) which would not have been judged by the Church 
of his own time as infringing the “rights of other citizens” in an 
overwhelmingly Catholic State. Therefore, as the proposition 
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before us asserts, there would be no need for government to pe
nalise such “violations”, even in the “best condition of society”. 
As we have argued already (see pp.87-9 above), Vatican II, by its 
very vagueness in regard to what are in fact the “rights of all cit
izens” mentioned in article 7, has refrained from condemning as 
intrinsically unjust, at all times in the past, the previous (more 
repressive) public law of the Church.

We may conclude with certainty, then, that Pope Pius IX 
would not have condemned our above proposition, which elabo
rates Vatican IPs “public order” and inserts it instead of “public 
peace” in Quanta Cura. This being the case, it is equally certain 
that the Pope could not possibly have understood by “public 
peace” what Dignitatis Humanae means by a “just public order”. 
Therefore the Council does not contradict Quanta Cura in its 
teaching on the conditions for civil coercion against activity car
ried out in the name of religion or “liberty of conscience”.

As we argued in Chapter 4, the nineteenth-century encycli
cals were directed formally against the kind of extreme liber
alism represented by Lamennais and his followers — a liberal
ism which we summed up in the proposition, “AZI peaceful non
Catholic propaganda has a right to immunity from civil prohi
bition” . That Vatican II insists on civil immunity only for some 
such propaganda becomes clear from the very significant range 
of “peaceful” ideas and practices which could still be restricted 
by law without contravening the norms laid down in Dignitatit 
Humanae. Let us conclude this chapter by summarising these.
1. Atheistic and anti-religious propaganda can scarcely ap
peal to Vatican II in seeking to justify a “right” to legal protec
tion. What the Declaration seeks to protect are “the private and 
public acts of religion by which men direct themselves to God 
according to their convictions” ,  It would be hard to maintain 
that this includes acts of irreligion, by which men direct them
selves (and others) away from God.  (The same reasoning would 

27

28

27DH: 4.
28Wolf (op.cit., p.123, n.26) argues that since the conciliar Declara
tion in article 2 has already said that the right to religious freedom 
“continues to exist even in those who do not live up to their obliga
tion of seeking the truth and adhering to it”, the unbeliever “cannot 
be pressured by government either”. This seems rather ungenerous to 
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doubtless exclude fringe groups such as the “Church of Satan” 
from enjoying the kind of right to civil liberty which Vatican II 
has in mind. One would not need to be a very brilliant lawyer 
to prove in court that the term “God”, in a Roman Catholic 
document, cannot be taken to include the devil.)
2. Since the care of “public morality” is said to be one of 
the “fundamental” aspects of the common good, pornography or 
other forms of propaganda which undermine “objective” morality 
may certainly be subject to censorship, according to Vatican II. 
Under the same general heading would come legislation regarding 
monogamy, divorce, decency in dress, homosexuality, and so on. 
Even contraception, as we have seen, was judged by the chief 
signatory of Dignitatis Humanae, Pope Paul VI, to be a proper 
matter for civil restriction, even though it is considered accept
able by many even within the Catholic Church. The category of 
“public morality”, of course, would not have to be confined to 
sexual issues. Literature calculated to stir up racial or ethnic ha
tred, for instance — even if, as sometimes happens, it comes in a 
“religious” garb — could reasonably be seen as a danger to pub
lic morality, which certainly requires a neighbourly, benevolent 
attitude between different ethnic groups in the community.
3. In accordance with Vatican IPs strictures against “dis
honest” and “unworthy” forms of promoting religion, the more 
virulent forms of Protestant and other propaganda against the 
Catholic Church could certainly be legally banned as an infringe
ment of the “rights of others”.

unbelievers, as if none of them were living up to their obligation of 
seeking the truth. (They might just be having a hard time finding it.) 
More important than their sincerity is the negative effects on society 
of their activity. If Wolf means that government may not “pressure” 
unbelievers into acting against their conscience, well and good. If he 
means also that they may never be justly “pressured” into refraining 
from spreading irreligious propaganda, he goes beyond what the doc
ument says. In modern Western democracies where unbelief is both 
common and socially influential, especially in centres of higher edu
cation and amongst the working classes, there could be no practical 
possibility of trying to restrain the diffusion of secularist and atheist 
ideas. But that of course is a quite distinct question from whether the 
Catholic Church approves or disapproves of such restraint in principle.



Vatican ii: when is civil coercion admissible? ill

Some current expressions of fundamentalism do not just “seem 
to savour” of those defects; they positively reek.29

29 Jack Chick’s anti-Catholic comic books coming out of California, 
for instance, contain innumerable crude misrepresentations of Catholic 
doctrine. They also accuse the Jesuit order of brainwashing would- 
be converts to Protestantism while keeping them locked in padded 
cells; while Catholic Action, we are told, sends attractive girls to in
filtrate Protestant seminaries and parish congregations, spurred on by 
promises of generous mitigations of their time in Purgatory for ev
ery pastor or seminarian they can seduce and corrupt. (These revela
tions are said to be made by a former “Jesuit Bishop” named “Alberto 
Rivera” who has since seen the light and been “born again.”)

4. Other long-established features of Christian culture such 
as the principle itself of a social duty towards the true religion 
(reaffirmed in Dignitatis Humanaetl) and the sacred character of 
Sundays and other holy days could be seen as integral aspects of 
a just public order. At least the most direct forms of assault on 
these principles could, consonantly with the Council’s teaching, 
be seen as a violation of the rights of other citizens and subject 
to legal restriction.
5. Blasphemy, too, is another obviously “unworthy” form 
of “religious” expression. As recently as 1985 Pope John Paul II 
aligned himself with Gregory XVI and Pius IX in calling for action 
against what he judged to be an offence of this kind: he protested 
against the public showing in Rome of the film Je Vous Salue, 
Marie (which included, amongst other things, nude scenes of a 
figure representing the Virgin Mary and crude language placed 
on the lips of her and other members of the “Holy Family”) even 
though neither the Pope nor anyone else tried to claim that it 
was a menace to “public peace”.
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CHAPTER

Vatican II: “Rights” versus “Tolerance”?

The last of our pre-conciliar propositions which we need to 
compare with the teaching of Vatican II concerns not so much 
the extent of legitimate coercion, which we examined in the pre
vious chapter, as the nature of the permission given to erring 
religious activity in cases where coercion is unwarranted. Our 
traditional doctrinal proposition 4, on p. 61 above, affirmed that 
civil government should at times “tolerate” religious and moral 
error, but never approve of it. Conciliar proposition C2, however 
(p.63) affirms a natural human right to religious liberty in the 
social and civil order.

Are these teachings, then, contradictory? After all, toler
ance, by definition, applies to something which is judged to be 
evil, and which therefore cannot possess a “right” to exist. As 
we noted earlier, this question was the one which seems to have 
aroused the greatest disagreement during the conciliar debates 
about religious liberty.

Once more, there is no contradiction here. Much of the prob
lem seems to have arisen from a confusion between two distinct, 
but closely related, concepts. Wolf, for example, refers to the 
conciliar dispute

over whether religious liberty was to be simply tolerated or 
whether it was to be affirmed in principle as a right of each 
human being.1

1Wolf, op.cit.j p.105

And Bishop de Smedt, in presenting one of the earlier drafts 
of the schema to the Council Fathers, made the following re
marks:
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For in regard to the modern institution of religious liberty, 
it cannot be said that, while being something evil in itself, it 
may be tolerated as a lesser evil or in order to secure a greater 
good. On the contrary, this institution is to be affirmed as 
good in itself, since it is solidly founded in human dignity, 
both personal and civil.2

2Cited in Rodriguez, 1966, op.cit., p.306. Original text in AS Vol. Ill 
Part VIII, p.465.
3Ibid., p.321, n.124, (emphasis in original.)

We need to ask Wolf and de Smedt, however, what they 
mean, precisely, by “religious liberty”. Is it the non-interference 
of civil authority in the propagation of false religions? Or is it 
the actual propagation of them? It is the former alone which 
Vatican II says is due to the human person as a right; but it is 
the latter which pre-conciliar teaching said can be the object of 
“toleration”. In other words, it is evil activity itself which the 
State tolerates, not the permission for it. On the contrary, even 
before Vatican II the permission, ex hypothesis was understood to 
be for the sake of the common good, and hence could not itself 
be evil. Rodriguez rightly criticizes de Smedt’s failure (at that 
stage of the Council) to appreciate the difference we have just 
pointed out — a failure which doubtless contributed to further 
confusion in the minds of many Council Fathers:

In the relationes of Mons, de Smedt regarding the right to 
religious liberty, not the tolerance of it, an appeal was made 
to the fact that the laws guaranteeing religious liberty in many 
countries could not be seen as an evil to be tolerated, but as 
something good and just. This argumentation displayed a 
dreadful quid pro quo: the fact that the tolerance of an evil is 
something good does not mean that the evil tolerated is itself 
good!3

Another way of making the same basic point is to distinguish 
between the two following propositions:

(i) Non-Catholics have a right to propagate their religion pub
licly (to the extent that it does not violate public order).
(ii) Non-Catholics have a right to immunity from coercion in 
propagating their religion publicly (to the extent that it does 
not violate public order).
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Now, (i) would certainly be incompatible with the traditional 
doctrine of the Church, as expressed in our pre-conciliar doctri
nal proposition 4 concerning tolerance. But Dignitatis Humanac 
does not teach (i), and in effect rejects it in article 1, by reaf
firming the moral duty of all men (and societies) towards the 
true religion. Clearly, one cannot have a “right” to deny certain 
things which one has a “moral duty” to affirm. The Council 
is most careful to teach only (ii) above, and is thus making the 
point that not everything which is objectively false or wrong may 
justly be repressed by human authority: in some cases God alone 
must be left to judge. We are reminded of the Gospel parable 
of the wheat and the tares: “Let both grow together till the 
harvest” (Matt. 13:30).

Not until the last minute was the confusion between the 
above two propositions adequately cleared up on the floor of 
the Council. (Unfortunately, as Wolf’s post-conciliar commen
tary, cited above, and innumerable traditionalist critiques of Vat
ican II illustrate,4 that confusion remains widespread to this day 
amongst Catholics of quite varying attitudes towards the Coun
cil.) In Bishop de Smedt’s final relatio (19 November 1965) he 
mentioned that some Fathers (very prominent ones, in fact — 
Cardinals Ruffini, Siri, Florit, and Ottaviani) had requested that 
the Declaration should “set out the particular right of the Church 
to diffuse the truth — a right which she alone possesses”. Other 
Fathers had insisted that “truth and falsehood do not have the 
same right of diffusion”, and that “there is no liberty against 
objective truth”. De Smedt, in replying on behalf of the Sec
retariat to these interventions, insisted that such points were 

4 Archbishop Lefebvre, for instance, shows himself still innocent of the 
distinction so carefully explained by Bishop de Smedt when he asserts 
(with no justification from the text) that Vatican II “proclaims the 
right to scandal and the right to propagate error.9 (in Davies, op 
cit., p.139.) Again, he shows a twofold confusion on p.142 in affirming, 
“there can be a moral right only to truth, not to error. If it is a question
of a civil right, that can only mean tolerance and not a strict right.” 
Not only does Lefebvre confuse the right to do something with the 
right to immunity from coercion in doing it; he also posits a misleading 
opposition between “moral right” and “civil right.” (Cf. our discussion 
of this point on pp.116-7.)
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already sufficiently covered in the text, and stressed that the 
“right” affirmed in the schema has for its object

immunity from coercion and not the content of this or that 
religion. Nowhere is it affirmed — nor could it be truly af
firmed, as is evident — that there is any right to propagate 
error (Nullibi affirmatur nec affirmare licet (quod evidens est) 
dari ius ad errorem diffundendum). If people propagate error, 
this is not the exercise of a right, but the abuse of a right, 
which can and should be restrained if it seriously harms pub
lic order, as is affirmed a number of times in the text and 
explained in article 7. If these fundamental elements are kept 
clearly in mind, many proposed amendments to the text can 
be seen as unacceptable: if a right of this sort were to be de
nied, such an amendment would be opposed to the substance 
of the text which has been approved by the Fathers. This 
cannot be admitted.6

6AS, Vol. IV, Part VI, p.725.
6Rodriguez, 1966, op.cit., p.321

As Rodriguez comments, the foundation of this right to im
munity from coercion in spreading even a false religion (whenever 
this activity does not seriously harm the common good)

is simply that the control of this activity is not within the 
competence of the public authorities. Someone who commits 
an offence against justly constituted authority in Italy has 
the right not to be tried for it in Indonesia: not because a 
criminal action is the foundation of any right, but because 
the criminal is socially responsible only before the competent 
tribunal of his country.6

Rodriguez perhaps overstates his case by the use of that 
sort of analogy, but at least it brings out the crucial distinction 
clearly.

Difficulty in appreciating that distinction also lay behind 
some of the requests which conservative Fathers submitted to 
the Secretariat, asking that the document define the “right” to 
religious liberty as a “civil right” — a term which in fact was 
studiously avoided by the Council in its definition of religious 
liberty. No less than 209 Fathers jointly expressed dissatisfaction 
with the official sub-title of the schema: “On the right of persons 
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and communities to social and civil liberty in matters of religion”. 
They suggested that this be replaced by “on the civil right to 
liberty in matters of religion” — clearly because the idea of a 
“civil right” does not necessarily imply any right in the strict 
sense — amoral right. It thus seemed to these Fathers easier 
to reconcile with the traditional language of “tolerance”.7 But 
Bishop de Smedt, in explaining the Secretariat’s rejection of that 
suggestion, pointed out why it was important to insist on a “right 
to civil liberty” in religious matters, not a “civil right to liberty”. 
The proposed change in the title, he said,

7AS, Vol. IV, Part VI, p.726.
8 Ibid.

is not fully in accord with the substance of the text. It is 
indeed true that religious liberty is, or should be, a positive 
civil right; but this should be precisely as a recognition of a 
right which pertains to the person. Moreover, if it were said 
to be nothing more than a positive civil right, this could be 
used against the Church herself.8
Thus, the Council insisted that religious liberty is a right in 

the strict sense of the word, not merely a currently opportune 
provision of positive civil law. However, this did not involve con
tradicting the traditional doctrine that the propagation of false 
religions was something that the civil power might “tolerate”. 
What it amounted to was a genuinely new doctrinal develop
ment which posited something which at first sight seems para
doxical: aright to be tolerated. That expression was not used 
by the Council — doubtless in order to avoid confusion, and to 
give added emphasis to what was new in the doctrine (the part 
that the modern world wanted to hear) rather than what was 
traditional. But this is nonetheless what the teaching of Digni
tatis Humanae amounts to. There is no incoherence speaking of 
a “right to be tolerated”, because the idea of “tolerating” a cer
tain activity does not necessarily imply that there is a right to 
suppress it. It may imply simply that there exists the physical 
power to suppress the activity, and that the authority permitting 
it considers it an evil — at least in some aspect.

Traditional Catholic moral philosophy defined a “right” as 
the “moral faculty” of doing something, having something, or 
requiring someone else to do (or not do) something: agendi, 
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habendi, or exigendi. Both liberal and conservative extremes in 
the Catholic Church in recent years have often supposed (with 
either satisfaction or alarm as the case may be) that Vatican II 
has reversed pre-conciliar doctrine by attributing the first kind of 
right — a ius agendi — to the promoters of false religious beliefs. 
But in fact the Council’s teaching places the right to religious 
liberty in the third of these traditional categories, the ius exi
gendi. However, it does so in a novel and unexpected way — one 
which reflects the democratic social and political climate of the 
twentieth century. Traditionally, the ius exigendi was thought of 
mainly as the kind of right which superiors have over their sub
jects: the right of ordering or requiring them to do (or not to 
do) something. In this case, however, the ius exigendi pertains 
to the “subjects” over against their “superiors”. Those ordinary 
citizens who conscientiously adhere to mistaken religious beliefs 
do not indeed possess an objective ius agendi in propagating those 
errors; but they do (according to the Council) have an objective 
ius exigendi: the right of demanding that other human beings — 
and in particular, civil authorities — do not impede or interfere 
with their propagation of these beliefs, in such cases where this 
does not endanger public order.

Thus, the old and the new teachings on “tolerance” and 
“rights”, though heading, so to speak, in different directions (one 
towards less liberty in society, the other towards more), do not 
collide head-on: like two well-driven vehicles approaching each 
other on the highway, they skim safely past one another.



Vatican ii: what principle is “fundamental”? 119

CHAPTER

Vatican II: What Principle is “Fundamental”?

If our argument so far has been sound, none of the essen
tial points of pre-conciliar doctrinal teaching on religious liberty 
is incompatible with that of Vatican Council II. It remains to 
consider one further issue which was not given much stress be
fore the Council, but which is affirmed strongly in Dignitatis Hu
manae, This is the teaching noted in our conciliar proposition 
C4 (see p.63 above) which identifies the “fundamental principle” 
governing Church-State relations.
As we saw, article 13 of the conciliar Declaration affirms that,

The freedom of the Church is the fundamental principle in re
lations between the Church, public authorities, and the whole 
civil order.1

Archbishop Marcel Lefebvre, however, vehemently challenges this 
teaching:

NO! Freedom is not the fundamental principle, nor a funda
mental principle, in the matter. The public law of the Church 
is founded on the State’s duty to recognize the social royalty 
of Our Lord Jesus Christ! The fundamental principle which 
governs the relations between Church and State is the “He 
must reign” of St Paul (1 Cor. 15:25) — the reign that ap
plies not only to the Church but must be the foundation of 
the temporal city.2

xThe key word in the original is fundamentale.
2In Davies, op.cit., p.122
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In support of this view, Lefebvre quotes several passages 
from pre-conciliar magisterial documents stressing the duty of 
the civitas as such towards the true religion. Prominent among 
these is a citation from Pius X’s Letter on the Sillon, in which the 
Pope emphasises that “society will not be erected if the Church 
does not lay the foundations and direct its work.”3 Leo XIII is 
also cited, in a passage from Immortale Dei where he affirms:

3Ibid.t p.123.
4 Ibid.

Heads of State must hold the name of God holy, and amongst 
their chief duties must count that of favouring religion, pro
tecting it with their goodwill, shielding it with the effective 
authority of law, and decreeing or deciding nothing against 
its integrity.4
We have already argued at length in Chapter VI that teach

ings such as these are by no means repudiated by Vatican II, 
which on the contrary affirms the intention of leaving such “tradi
tional” doctrine “intact”, while going on to stress a complemen
tary aspect of Church teaching — the right to religious liberty 
— which will be of immediate and direct relevance in a plural
istic world where it is seldom at present politically possible for 
Catholic citizens and statesmen to implement that unique social 
recognition which in principle is due to the Catholic religion and 
Church. Archbishop Lefebvre does not explain why he sees the 
above citations to be incompatible with Vatican IPs insistence 
on the Church’s “freedom” as the “fundamental principle” gov
erning Church-State relations, and seems to regard the conflict 
as self-evident.

In fact, however, both freedom and unique recognition for 
the Church can be seen as “fundamental” from different view
points. If we ask the question, “What should the fundamen
tal Church-State principle be under optimum religious condi
tions — namely, when a moral unanimity of citizens profess the 
Catholic faith?”— then it makes sense to answer in terms of the 
community’s duty to base its laws on the laws of God, both nat
ural and revealed. If, on the other hand, we have in mind (as the 
Council did) the modern world as a whole, in which this moral 
unanimity is a rare phenomenon, then it becomes a matter of 
great practical importance to look for a “minimalist” or “lowest-
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common-denominator” principle as the basis of Church-State re
lations. The question now becomes, “What can the Church rea
sonably demand from all regimes in all times and places — even 
where Catholics may be a small, and perhaps not very welcome, 
minority?” From this point of view, freedom for the Church is 
more fundamental than special recognition; first of all because it 
is more vital for the Church’s own life and health than a priv
ileged position in society, and secondly because of its universal 
practical applicability. In short, the fact that one principle may 
be “fundamental” in the sense of providing a “blueprint” for an 
ideal or model society is not incompatible with the assertion that 
some other principle is “fundamental” in the sense of being the 
key to what the Church sees as her “survival kit”: the irreducible 
minimum set of conditions which she is always prepared to in
sist on and demand from civil authorities, even under the most 
adverse social and political circumstances.

Moreover, the Church’s pre-conciliar tradition is itself broad
er on this point than Lefebvre seems to realize. Nowhere in his 
40-page communication to the Congregation for the Doctrine of 
the Faith on the subject of religious liberty does he make any ref
erence to the letter Officio sanctissimo of Leo XIII himself, which 
is cited in the same paragraph of article 13 wherein Dignitatis 
Humanae affirms the Church’s “freedom” as the “fundamental 
principle” governing Church-State relations. The first two sen
tences of article 13 (two in the Latin text, that is) are almost a 
word-for-word quotation from the aforesaid letter dated 22 De
cember 1887. They read:

Among those things which pertain to the good of the Church 
and indeed to the good of society here on earth, things which 
must everywhere and at all times be safeguarded and defended 
from all harm, the most outstanding surely is (illud certe 
praestantissimum est) that the Church enjoy that freedom 
of action (perfruatur agcndi libertate) which her responsibil
ity for the salvation of men requires. This is a sacred liberty 
with which the only-begotten Son of God endowed the Church 
which he purchased with his blood. Indeed it belongs so in
timately to the Church that to attack it is to oppose the will 
of God.6

6pp.809-10, Flannery edn.
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The two key expressions for which we have given the Latin 
original above are identical with Pope Leo’s words, except that 
the latter’s text, using a slightly different grammatical construc
tion, has perfrui instead of perfruatur.6 The above paragraph of 
Dignitatis Humanae is then completed by the sentence we have 
already cited, which Lefebvre finds so doctrinally objectionable. 
Set in the context of this classical Leonine teaching, however, it 
is clear that the conciliar affirmation of “freedom” as the “fun
damental” principle is very much in harmony with authentic 
tradition. Lefebvre would be hard put to it to maintain that 
the Council intended some substantial difference between Leo’s 
praestantis simum and its own fundamentale. Thus, it is quite clear 
that Leo XIII, unlike today’s “traditionalist” French prelate, saw 
nothing offensive to the Kingship of Christ in attaching this 
supreme importance to the Church’s demand for “freedom of 
action”. The reference to that which “must everywhere and at 
all times be safeguarded and defended from all harm” — a refer
ence expressed almost identically in the texts of both Dignitatis 
Humanae and Officio sanctissimo7 — makes it clear that both Pope 
Leo and Vatican II are here considering the question from that 
“minimalist” point of view which we have already outlined. This 
leaves any Catholic quite free to maintain, if he wishes, that if we 
approach the Church-State question from a “maximalist” view
point, and ask what principle would be the most “outstanding” 
(or “fundamental”) as a directive for the most perfect possible 
fulfilment of God’s plan for society, the appropriate answer in 
that case would be the civic community’s duty to conform all of 
its laws and actions to that natural and revealed truth of which 
the Catholic Church alone is the authentic custodian and inter
preter.

text of Officio sanctissimo in AS, Vol. IV, Part V p.97, n.35. 
7fbid.
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CHAPTER 1 0

Dignitatis Humanae: a Non-Contradictory 
Development of Doctrine

Having covered, point by point, the essential features of 
pre-conciliar doctrine touching religious liberty, and having com
pared these with the principal doctrinal teachings of the Vatican 
II Declaration on this subject, we have been able to conclude 
that the latter is fundamentally in harmony with Catholic tra
dition at the level of the divine law or truly doctrinal principle. 
As Fr Richard Roach affirmed in the quotation with which we 
began this study, Dignitatis Humanae applies these essentially un
changing principles in a way that differs significantly from the 
traditional application enshrined in the pre-conciliar public law. 
It also contributes some new clarifications in regard to the prin
ciples themselves.

It remains for us to explain in a little more detail what sort of 
developments we are confronted with in the conciliar teaching. 
This will help us to see the positive side of the development 
process — that is, the continuity within a process of a change — 
as well as the negative side (the mere absence of contradiction).

We suggested early in this study that genuine (i.e. non
contradictory) developments in Catholic doctrine can be of sev
eral kinds: they can constitute a change of emphasis; they can 
bring to light something which was implicit in earlier doctrine; 
or they can resolve or clarify a point which was in dispute, or 
left obscure and ambiguous, at an earlier period. It seems to us 
that Dignitatis Humanae embodies examples of all three types of 
development.

In the first place it shifts the doctrinal “centre of gravity” 
from the “ideal” norm of a fully Catholic population to what 
might be called the “statistical” norm of a partly or largely non
Catholic or non-Christian population. That is, it recasts the
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whole state of the question in such a way that, at least implic
itly, the basic point of reference is no longer what is de jure most 
perfect, but what is de facto most common. Earlier teaching was 
expounded in terms of how the Church and civil powers should 
function harmoniously together in a “model” society where prac
tically everyone is a Catholic. This was the “thesis”, and then a 
subsidiary “hypothesis” was elaborated, allowing for greater lib
erty and influence for non-Catholic individuals and communities 
in those less perfect societies where Catholics are less numer
ous. Now, Vatican II contradicts none of this, but side-steps it. 
Instead of adopting that vision which, like Hilaire Belloc, con
centrated on the quasi-identity of “Europe and the Faith,” the 
Second Vatican Council looks at the whole world. At the global 
level, ever since the time of Christ, societies with an overwhelm
ing Roman Catholic majority have been very much the exception 
rather than the rule; and this is especially true in the modern 
world, where even in the traditionally “Catholic” societies the 
masses are frequently to a large extent baptized secularists (or 
in parts of Africa and Latin America, baptized syncretists). Vat
ican II thus expounds and emphasises a set of “lowest-common- 
denominator” principles on Church and State; principles, that is, 
which can be applied uniformly in any society today, regardless 
of its percentage of believing Roman Catholics.

Quite apart from easing tension with non-Catholic Chris
tians in the interests of ecumenism, such a change of emphasis 
has been seen as an important part of the Vatican’s new “Ost- 
politik.” By demanding freedom from all regimes, and privileges 
from none,1 the post-conciliar Church has sought to gain credi
bility and bargaining-power with marxist regimes (and all non
Catholic governments for that matter) by depriving them of a 
strong rhetorical weapon which had frequently been used in the 
past to justify anti-Catholic legislation: “You demand freedom 
from us, but when you Catholics are in power yourselves, you 

1This does not mean, of course, that the Church will not allow herself 
a “privileged” position (strictly speaking, her rightful position) if a 
strongly Catholic nation itself request this. Colombia is a case in point. 
That the Church does not deem it pastorally or politically prudent to 
insist on her rights vis-a-vis the State under present circumstances does 
not at all mean that she has renounced them as a matter of principle.
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don’t grant it to others!”
Secondly, the conciliar teaching brings to light certain fur

ther implications of the traditional explicit doctrine that nobody 
should be forced to embrace Catholicism against his or her will. 
Since freedom of the will is essential not only for the first act of 
faith, but also for the continuing habit or virtue of faith, the rea
son for not constraining people to embrace the faith turns out, on 
further reflection, to be a good reason also for not constraining 
them to keep it. Vatican II thus finally discards the opinion of St 
Thomas on this point. Aquinas says that although the unbap
tized, who have never made a commitment to the faith, should 
not be compelled to embrace it, heretics and apostates “are to 
be submitted to physical compulsion that they should hold to 
what they once received and fulfil what they promised.”2 Physi
cal compulsion might be understandable in order to compel the 
fulfilment of some promise of external action; but how does it 
make sense to try to force a purely internal act of the will — the 
habitual theological virtue of faith? Perhaps we can see here the 
influence of the harsh mediaeval practice of the Church towards 
heretics upon the thinking of St Thomas, who was usually very 
reluctant to challenge the ecclesial status quo in any way. In any 
case, it emerges as an implication of the traditional doctrine that 
people should not be coerced by governments simply for wanting 
to opt out of the Church by private acts of heresy, schism or 
apostasy.

2Aquinas, Summa Theologiat, Ila Ilae, Q.10 a.8c.

Moreover, in former centuries it was generally seen as a 
practical corollary of the freedom of the act of faith that Catholici 
in approaching non-Christian societies, should not as a rule try 
to suppress the public practice and propagation of the infidel 
cults, as a prelude to evangelization. Practices violently contrary 
to natural law, such as religiously-motivated human sacrifice in 
Mexico, or widow-burning in India, did indeed raise special prob
lems and questions in this area; but even in the Crusading era — 
so fiercely intolerant in certain respects — the Christian states 
in the Levant generally allowed Muslims to practise and propa
gate their faith publicly. And for all the frequent outbursts of 
anti-Jewish behaviour in mediaeval Europe, the followers of the 
Old Covenant were more often than not permitted to erect and 
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use their synagogues with a greater or lesser degree of freedom 
from interference. After all, to suppress an infidel (or Jewish) 
cult completely, while still maintaining that one is not trying 
to force anyone to become a Christian, would never seem at all 
plausible in real life. In effect it would result in much practical 
cynicism and atheism, given that the non-Christians in question, 
having had their old cults forcibly abolished, would not usually 
feel much sincere attraction towards the religion of men who 
would appear as foreign oppressors.

This fairly constant (though unfortunately far from invari
able) practice of tolerance towards those who had never been 
baptized was not, in the earlier times, elevated to the level of a 
consciously formulated doctrine said to be grounded on the dig
nity of all human beings. (St Thomas, for instance, said that the 
“rites of infidels” may be tolerated, not that they must be, or 
that they have aright to be tolerated.)3 But it does seem fair to 
say that such an elevation, carried out explicitly by Dignitatis Hu
manae when it teaches that at least some false religious practices 
can have a right to civil liberty, is an harmonious bringing to 
the surface of something which good Catholics had traditionally 
observed in practice, and perhaps recognized theoretically in an 
obscure or partially formulated way. And, coupled with what 
we have said above about the gradual recognition that people 
should no more be forced to keep the faith than to embrace it, 
these considerations lead us to see how this idea of a “right to 
be tolerated” could come to be extended also to those who had 
been baptized.

3 Ibid., Ila Hae, Q.10, a.llc (tolerari possunt).

This gradual coming to light of further implications of the 
traditional explicit doctrine that nobody is to be forced to em
brace the faith is very closely linked to our third type of doctrinal 
development — the clarification of a hitherto disputed, ambigu
ous or obscure aspect of doctrine. Here too Dignitatis Humanae 
provides us with a case in point. Part of the reason why the 
doctrine of religious liberty for non-Catholics remained obscure 
for so long was that those who tried to formulate such a doctrine 
did a bad job of it.

The nineteenth-century initiative, as we have seen, came 
from fairly extreme proponents of liberalism, both inside and
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outside the Church. These writers and political activists sim
ply provoked papal reaction, either because they demanded too 
much liberty for false or harmful ideas and practices, or because 
they gave a false theoretical foundation for non-Catholic liberties. 
Frequently they did both. This needs pointing out to those who 
observe caustically that the Catholic Church, which claims to be 
a Spirit-guided leader of the world in ethical questions, turned 
out in this case to be a foot-dragging follower of the world, recog
nizing dreadfully late in the day what had long been obvious to 
Protestants and to post-Enlightenment secular liberal thought. 
Such a judgment is unfair, because the teaching of Vatican II con
tinues to differ on crucial points from the typically Protestant or 
typically secularist view of religious liberty. These views tend 
to concur in rejecting the idea of any living, organized infallible 
authority in matters of religion. Since, then (on this view), no
body can ever really know that his or her own religion (or any 
religion at all) is true, the State has no right to favour one fallible 
opinion over any other one. Hence, the idea of any social duty 
towards a particular religion — or even towards God — becomes 
progressively eroded. Tolerance is thus born as the daughter of 
scepticism, not from an appreciation of human dignity.

Total separation of Church and State is thus seen as an ideal, 
with religion being relegated to the status of a private whim, of 
which no account should be taken in the important decisions 
of public life. Vatican II, on the contrary, continues to set out 
principles upon which can be based a genuinely Christian and 
Catholic civilization, even though this would be a good deal more 
benign and fraternal towards other religions than the traditional 
mediaeval model of this civilization which was enshrined in the 
pre-conciliar public law of the Church.

The modern battle between different schools of thought with
in the Catholic Church became acute from the time of Lamennais 
onwards. In his Catholic days, at least, Lamennais accepted fully 
the idea of a moral obligation before divine authority to accept 
the true revealed religion, and demanded liberty for other reli
gions and ideologies only before human authority. As Vatican 
II has implicitly recognized, he was on the right track in this 
respect, but unfortunately ran foul of Church authority for a dif
ferent reason: he pushed the principle too far and insisted on a 
virtually unlimited civil liberty for almost any conceivable kind
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of propaganda, as well as total separation of Church and State. 
The critic might ask why the Church, then, did not recognize 
a century earlier the elements of truth in his thought, correct 
only his excesses, and issue a document like Dignitatis Humanae 
by about 1850 at the latest.

There are doubtless many and complex historical factors 
which played a part in this apparent tardiness, but one very 
important reason, it seems to us, is that it was not — indeed, 
still is not — at all easy to formulate a complete and coher
ent systematic alternative to Lamennais’ doctrine other than 
the one which had served the Church for a thousand years or 
more. Whatever their other defects might be, the nineteenth
century liberal social “blueprints” based on absolute State secu- 
larity and absolute freedom of propaganda, in common with the 
fairly intolerant “blueprint” which ecclesiastical public law then 
threw back at them as the Church’s own theoretical “model”, 
at least had the advantage of being relatively simple and intel
ligible. They started with certain philosophical or theological 
principles and pressed them to logical conclusions. They were 
theoretically neat, clear, and systematic. “Loose ends” were not 
left dangling; everything was carefully defined and accounted 
for. And it is a very understandable assumption — man being 
a “rational animal” after all — that one should seek this kind 
of nicely-rounded clarity and perfection in any body of doctrine, 
whether philosophical, religious, or political.

This, surely, is an important reason why the precise point left 
obscure or doubtful in pre-conciliar doctrine — namely, whether 
at least some false religions can at times have a right to religious 
liberty — needed a good deal of time (and no little anguished 
heart-searching) before a definite answer could be given. The 
more simple alternative extremes, as we saw, tended to think in 
terms of all and none. These are words that arise out of dis
course in which clear definitions are made, essences and natures 
are sought and posited. All peaceful non-Catholic propaganda, 
said the liberals,must be permitted freely in society. (“Peaceful
ness” could be neatly and clearly defined, because in this system 
it was assessed on avowedly “materialistic” criteria.) No, re
torted the dominant Catholic theoreticians of that time: no such 
propaganda has any rights — tolerating it is always a matter of 
mere expediency. If we start to talk in terms of some, however, 
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rather than a clear-cut all or none, the mentality which looks for 
a neatly rounded-off theory, a completely perspicuous system, 
becomes uneasy. To predicate anything of “some” members of a 
given class immediately raises the question, Which ones? What 
are the criteria? Where are the boundaries between the “some” 
who are and the “some” who are not? “Some” is vague; and on 
both sides of the nineteenth-century debate theoretical precision 
was at a high premium.

Vatican II, however, is content to assert that “some” without 
attempting to answer with precision the further question as to 
which ideas and practices are included under its mantle. Digni
tatis Humanae reflects the Church’s more mature awareness that 
the elements of historical relativity in any social situation render 
it inadvisable to attempt the kind of supposedly “timeless” or 
universally valid model which defines with exactitude what the 
“common good” (or “public order”) is supposed to require in 
some “ideal” situation.

Moreover, the kind of “right” which Dignitatis Humanae af
firms in connection with religious liberty is of a fairly nuanced 
kind. As we have seen, it took a long time to formulate this 
notion of a right which was more than just a positive civil right, 
but yet was not the familiar ius agendi or ius habendi (the right 
to do, or get, or keep something), nor yet the usual form of a ius 
exigendi (the right to give orders to one’s subjects), but rather, a 
right of an entirely passive or “negative” kind: a right simply to 
be left alone by other human beings — “immunity from coer
cion.” And from our study of what has been said by some who 
have participated in, and published commentaries upon, the con
ciliar debates and texts, we have seen that even amongst modern 
and well-educated Catholics, it has not always been easy to com
municate and explain the precise notion of this special kind of 
right, and perhaps even less easy to convince everyone that it 
is this alone — and not a “right to propagate error” — which 
is affirmed by the conciliar Declaration. The point left obscure 
or inadequately formulated in pre-conciliar doctrine, then, was 
whether it follows necesssarily from the fact that an action 
is objectively unjustifiable that human authority may justly 
repress it. The Church’s traditional practice at times seemed to 
suggest a “yes” answer to this question, and at times a “no” 
answer. Vatican II, in formulating the question more clearly
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(though far from exhaustively) has also answered it clearly — 
in the negative.

Why did these developments we have been discussing come 
about when they did? Three main reasons suggest themselves. 
First, at the level of theological reflection, there has been a more 
explicit recognition during the twentieth century of the impli
cations of what St Thomas acknowledged long ago: that one 
has not only a right, but even a duty, at the subjective level, 
to follow an objectively erroneous conscience, when the error is 
inculpable. Long experience, as well as the consensus of modern 
psychology, has given us the moral certainty that religious error 
is much more frequently inculpable — or at least, not gravely 
culpable — than Catholics of earlier ages usually suspected. We 
humans are less “rational”, and thus less morally responsible for 
what we believe, at the subjective level, than the leading thinkers 
of mediaeval Europe supposed. To a greater extent than we re
alized at earlier stages of history, our minds are “made up for 
us” by prejudice, the sub-conscious, upbringing and social con
ditioning. This does not destroy our freedom, to be sure; but it 
means that finding the truth and adhering to it is a much more 
difficult task, a much more “uphill battle”, than was realized by 
those who were quick to burn heretics. Therefore, we presume, 
God in his mercy is probably more ready to pardon those who 
fail in that task than our Catholic forbears imagined.

These considerations have led Catholic thought to distin
guish much more clearly than before between the objective moral 
duty of all men (which is to embrace that religion alone which 
God has revealed) and their subjective moral duty (which is to 
profess and propagate the religion which their conscience, at any 
given stage, tells them is true). Since such activity, motivated by 
obedience to an inculpably erroneous conscience and from love of 
God, can actually be an occasion of sanctification for those who 
carry it out, it can be seen as a constitituent part of the common 
good, if we are to go by the traditional maxim, ealus animarum 
suprema lex — the salvation of souls is the supreme law.

It was of course the same maxim which was formerly used 
to justify the repression of non-Catholic proselytism in Catholic 
countries. But while it remains forever true that heresy, apos
tasy and schism on the part of Catholics are objectively sins 
of grave matter, a second factor in the Church’s continuing re-
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flection comes into play here. Experience seems to show that 
those “Catholics” who are most vulnerable to the ministrations 
of Protestant and marginally Christian sects in Latin countries 
are very often of one of two types. One type is the Catholic who 
no longer goes regularly to Church or the sacraments and has al
ready lost the virtue of faith, in the sense of a free commitment 
of the entire self — intellect and will — to God,4 even though he 
or she may still nod a merely human, apathetic, and culturally- 
conditioned assent to key Catholic dogmas before the Jehovah’s 
Witness, armed with “refutations” of them, knocks on the door. 
The other type is the Catholic who is so poorly instructed and 
doctrinally illiterate that he or she, while possessing the virtue of 
faith in rudimentary form, has never understood that there is a 
moral obligation to conform one’s thinking to the Catholic mag- 
isterium, and is thus already a kind of crypto-Protestant without 
knowing it. There is an openness, a docile attitude of the soul 
towards God — a readiness in principle to believe whatever God 
says; but it is coupled with a presupposition that what God does 
in fact say is to be discovered not by listening to the appropri
ate authority, but on the basis of one’s private interpretation of 
Scripture. Does the priest come up with a sensible-sounding ex
planation of some Bible passage? Fine, we will take his advice. 
Does the Pentecostal missionary seem to have a better explana
tion? Then we will listen to him.

4Vatican II, Constitution on Divine Revelation, Dei Verbum, n.5.

In either of these two cases, the transition from merely nom
inal, or sadly ignorant, Catholicism to a zealous and prayerful 
sectarianism would not necessarily be a transition from the state 
of grace to the state of mortal sin for that person. It may in
deed be a step closer to the beatific vision. No doubt this is 
frequently not the case — especially when the real attraction 
to one form or another of fundamentalism is its more permissive 
doctrine over matters like contraception, sterilization, or divorce. 
At times the post-conciliar implementation of Dignitatis Humanae 
will still result in the paradoxical situation wherein the eloquence 
of the Mormon or Baptist missionary, whilst possibly sanctifying 
the preacher himself, leads some of his Catholic listeners towards 
perdition. But this does not seem, to the Church’s contemporary 
judgment, to outweigh the other factors which justify civil liberty
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for non-Catholics being classified as an element in the common 
good, even in traditionally Catholic societies. And after all, a 
faith which can survive the challenge of hostile arguments may 
well emerge deeper, more mature, and more fervent than if it had 
been perpetually shielded from such challenges by paternalistic 
legislation.

The third factor which seems to have pressed the Church 
toward the kind of doctrinal development we have observed in 
this study is that, on a global level, the Church now finds her
self in a situation where her chief ideological rival is no longer 
some other religion or religions, but something much worse — 
the absence of all religion, whether because of repression in the 
Eastern bloc, or apathy, scepticism and hedonism in the West. 
This is true even in most “Catholic” countries today. Thus, it 
is not hard to see how, if one is making the kind of prudential 
judgment which a Catholic civil authority would have to make 
in weighing up positive and negative tendencies within the body 
politic, one might well conclude that the diffusion of even defec
tive religions, in view of the considerable amount of truth they 
contain, can be seen under present conditions as a constituent 
element of the common good, and not merely as an evil to be 
tolerated, as one might tolerate (say) prostitution or the spread 
of atheism, which, as such, have no intrinsic elements of truth 
and virtue at all. Often in the past, Catholic thought tended to 
see only what was false in “false religions”, whereas Vatican II 
calls attention also to what is good about them.
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CHAPTER

Humanae Vitae: What Would “Relaxation” Imply?

We can now address ourselves to the final part of the task 
which we originally set for ourselves — a comparison between 
the kind of development represented by Dignitatis Humanae and 
the kind of change which would be involved in a relaxation of 
the traditional norm on contraception which was reaffirmed au
thoritatively in the encyclical Humanae Vitae, We can be a great 
deal briefer here than we were in examining the Declaration on 
Religious Liberty. This is not because the ethical questions in
volved are necessarily simpler in this case. They are complex and 
difficult both in regard to the transmission of life and in regard 
to religious liberty. However, the dogmatic side of the question 
— or at least, that aspect of it with which we are concerned 
in this study — is much more straightforward in regard to the 
former issue. We are not concerned to establish here (on ethical 
grounds) whether or not contraception can ever be permitted; 
nor (on dogmatic grounds) whether the Church has proposed 
with certainty that the existing norm is true and can never be 
relaxed. We are concerned only with whether Dignitatis Humanae 
does or does not set a precedent for relaxing it.

On this precise point, the issue is fairly straightforward, be
cause there is really very little dispute as to what, precisely is 
proposed as Catholic doctrine on this matter by the magisterium. 
Casti Connubii (1930), Humanae Vitae (1968), Familiaris Consortia 
(1981) and any number of papal addresses have all joined in af
firming the certain and objectively grave immorality of each and 
every act which seeks to deprive the conjugal act of its procre
ative power.

There is no question here of a mere papal policy or disci
plinary norm. The exceptionless prohibition of contraception 
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made by all the Popes who have spoken about it, and by vir
tually all Catholic Bishops until at least around 1960, has never 
been proposed as a matter of ecclesiastical law (unlike the pre- 
conciliar public law which enjoined Catholic rulers in the “thesis” 
situation — a State in which a moral unanimity of the population 
professes the Catholic faith — to ban all public manifestations of 
non-Catholic belief). Rather, it has been proposed as a matter 
of natural law, and even as revealed truth as well.

According to Pius XI, to deprive the conjugal act of its pro- 
creative power is to “act against nature” (contra naturam agunt).1

iDS 3716^

2HV: 13.
3HV: 13.
4 John Paul II, apostolic exhortation Familiaris Consortia, 22 Novem
ber 1981, n.33.
3 Ibid., 32.
6Published in L’Osservatore Romano (English edn.) 23 July 1984, p.l.

Paul VI declares in Humanae Vitae that this act is “in con
tradiction with the constitutive design of marriage, and with the 
will of the Author of life” .2 To engage in the contraceptive act 
is also “to contradict the nature both of man and of woman and 
of their most intimate relationship” .3 John Paul II, in the apos
tolic exhortation Familiaris Consortio, made a point of insisting 
that “The Church is in no way the author or the arbiter of this 
norm”,4 and, in more personalistic categories than his predeces
sors but with the same essential message, declared that those 
who practice contraception

act as “arbiters” of the divine plan and they “manipulate” 
and degrade human sexuality — and with it themselves and 
their married partner — by altering its value of “total” self
giving.6
Indeed, in an allocution of 18 July 1984, the present Pontiff 

affirmed that the norm which was laid down once again in Hu
manae Vitae “belongs not only to the natural moral law, but also 
to the moral order revealed by God” .6

Nor has the teaching on contraception been presented as a 
precept which concerns a means to another end. In this respect, 
too, it differs from the more repressive policy or norm regarding 
the spread of non-Catholic beliefs in civil society which obtained 
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before the promulgation of Dignitatis Humanae. As we have seen, 
that policy was essentially a prudential judgment, and was tradi
tionally seen as a necessary means towards the end of protecting 
the common good — and in particular, the good of souls. Even 
before Vatican II, it will be remembered, Pope Pius XII stressed 
this very point when he taught that the duty of repressing false 
moral and religious teaching “cannot ... be an ultimate norm of 
action”, and that it must be “subordinated to higher and more 
general norms? .7 In contrast, the teaching prohibiting contra
ception has always been presented as binding in itself, and not 
merely insofar as contraception leads (or is thought to lead) to 
other evil consequences.

7pius XU, Ci Riesce cf. citation over note 16 Ch.2 p.19.
spius XI Casti Connubii, DS 3716. English trans., Daughters of St. 
paul version, Derby, N.Y.,(n.d.), p.28.
0pV: 14.
10pamiliaris Consortia, loc.cit., and allocution of 18 July 1984, loc.cit.

Pius XI, for example, taught that the contraceptive act is 
“intrinsically vicious”, and that

no reason, however grave, may be put forward by which 
anything instrinsically against nature may become con
formable to nature and morally good.8
Paul VI, in turn, made the same point: “conjugal acts made 

intentionally infecund”, he declared, cannot be justified as a 
“lesser evil”, since it is not licit, “even for the gravest of reasons, 
to do evil that good may follow”; that is, to make what is “intrin
sically disordered” the object of a positive act of the will.9 And 
John Paul II has quoted and reaffirmed his predecessor’s teaching 
that every contraceptive act is “intrinsically immoral”.10

It is sometimes said, however, that this traditional doctrine 
on contraception depends on an assumption which was discarded, 
by Vatican II — namely, that the procreation and education ot 
children is the “primary end” of marriage, while the unitive ends 
are “secondary”. The Council, it is argued, deliberately avoided 
any reference to this “hierarchy” of ends. Thus, it is said, the 
Hiagisterium is in a state of tension with itself here.

There appears to us little substance to this argument. It is 
true that Pius XI argued for the “intrinsically vicious” character 
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of contraception on the grounds that “the conjugal act is destined 
primarily by nature for the begetting of children” J1 However the 
primary purpose of the conjugal act and the primary purpose of 
marriage are of course two distinct questions.

Moreover, as Fr Ermenegildo Lio, O.F.M., has recently re
called to our attention, the Council did not repudiate the tradi
tional hierarchy of ends, but simply de-emphasised that way of 
formulating the purposes of marriage.12 Gaudium et Spes: 48 as
serts, “God is in truth the author of marriage, which is endowed 
(praediti) with various goods and ends (bonis ac finibus)”. Note 1 
at that point refers to various classical sources which spell out 
the traditional order of “goods and ends” — with procreation in 
the first place. The official reason given to the Council Fathers 
for not including them in the text itself was simply that “in the 
text, which speaks to the world in a direct and pastoral style, 
it seems best to avoid excessively technical expressions (hierar
chy)”.13 As has often been pointed out, the word “secondary”, 
in contemporary usage, has overtones suggesting merely minor 
importance, or something inessential — which was not at all the 
meaning of the classical doctrinal formulation. In any case, the 
main text of the conciliar Constitution continues to give pride 
of place to the importance of procreation in marriage — in lan
guage which does not give rise to this pastoral difficulty — when 
it asserts that children are the “supreme gift of marriage (praes- 
tantissimum matrimonii donum,14 as well as its “crowning glory 
(velut suo fastigio coronantur)”.15 Indeed, the post-conciliar magis- 
terium has itself given an authoritative interpretation of Gaudium 
et Spes on this point. In commenting on the unorthodox book 
Human Sexuality, the Congregation for the Doctrine of the Faith 
stated in 1979:

11 Casti Connubii, loc.cit.
12Lio, op.cit., (cf. note 6, p.10 above).
13AS, Vol. IV, Part VII, p.477.
14GS: 50.
16GS: 48.

The book repeatedly affirms that the Council deliberately re
fused to uphold the traditional hierarchy of the primary and 
secondary ends of marriage, so that the Church was thereby 
left open to a new and deeper understanding of the meaning 
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and value of conjugal love (pp.96ff). On the contrary, the 
Doctrinal Commission, in replying to the proposal of many 
Fathers that this hierarchical distinction be inserted into the 
text of n.48, declared explicitly: ‘In a text which is pastoral 
in character, and which intends to establish a dialogue with 
the world, juridical elements are not required ... Anyway, the 
primordial importance of procreation and education is shown 
at least ten times in the text* (see nn.48 and 50).16

16 Observations of the Sacred Congregation for the Doctrine of the Faith 
on the book, "Human Sexuality”, n.l. (published as an adjunct to 
Cardinal Franjo Seper’s letter of 13 July 1979 to Archbishop John 
Quinn, President of the American Episcopal Conference.)

In any case, Popes Paul VI and John Paul II have clearly 
judged that it is not necessary, in any case, to appeal to the 
hierarchy of ends in order to justify the traditional teaching on 
contraception. Their teaching presupposes only that the procre
ative and unitive ends are both essentially ordained by God, so 
that to act positively against either of these ends (which “natu
ral” family planning methods, unlike contraceptives do not nec
essarily do — though they obviously can if practised excessively, 
with a false “contraceptive mentality”) is to oppose the will of 
God.

The real and serious dispute over contraception within the 
Catholic Church, then, is not so much over the content of ex
isting Catholic doctrine (what the Church proposes as doctrine) 
as over the status of that doctrine (how forcefully she proposes 
it). Is it proposed so strongly that we can know with complete 
certainty that it is true? Or has the Church left herself a “loop
hole” by which she might be able to admit one day that she 
was simply mistaken over contraception — yet without thereby 
compromising her claim to infallibility in matters of faith and 
morals? As has been widely publicised in media reports over the 
last two years, the most prominent dissenter at present against 
Humanae Vitae, Fr Charles Curran, has based his alleged right 
to dissent (as distinct from his reasons as a moral theologian for 
dissenting) on the dogmatic grounds that the official doctrine 
has not been proposed so strongly or bindingly by the Church 
that her infallibility is at stake over this issue. In other words, 
neither Curran nor any other well-informed commentator on this 
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question is denying that the magisterial prohibition of all con
traceptive acts belongs at least to what is generally called the 
“authentic” doctrine of the ordinary magisterium.

In the first (and longest) part of this study we have al
most completely avoided the whole question of infallibility. This 
was quite deliberate, since that particular aspect of the problem 
seemed unnecessary for our present purposes. We set out simply 
to establish whether Dignitatis Humanae provides a precedent for 
significant change in the teaching on birth control; and if, as we 
have argued, the conciliar Declaration does not contradict any 
authentic pre-conciliar doctrine, then obviously and a fortiori it 
does not contradict any infallible doctrine.17 If we are correct, 
then, in maintaining that the Council’s teaching on religious lib
erty is a non-contradictory development of (at least authentic)

17Cardinal Ratzinger’s reply to Fr Curran pointed out that, according 
to Lumen Gentium: 25, the infallible teaching of the Catholic Church 
is not to be found only in the extraordinary or ex cathedra definitions of 
Popes and Councils, but also, under certain conditions, in the constant 
teaching of Catholic Bishops dispersed throughout the world — the in
fallible ordinary magisterium. John Ford and Germain Grisez have 
argued at considerable length, in an essay which the present writer 
finds quite convincing, that the aforesaid conditions are verified in this 
case, so that the objectively grave immorality of each contraceptive act 
is in fact proposed infallibly by the Catholic Church. (See their arti
cle “Contraception and the Infallibility of the Ordinary Magisterium”, 
Theological Studies (Vol. 39, No.2, June 1978, pp.258-312).
At least one national episcopate — the ten-member Episcopal Confer
ence of Puerto Rico — has publicly declared its conviction that the 
teaching is infallible on these grounds. (See the Declaration entitled 
“El Padre Charles Curran: Ex-Professor de Teólogia Católica”, in the 

weekly Church paper El Visitante de Puerto Rico, 20 September 1986, 
p.6, reprinted in English in Fidelity, newsletter of the John XXIII Fel
lowship Co-op., Australia, November 1986, p.15.)
Grisez has replied to criticisms of his and Ford’s position by Fr Fran
cis A. Sullivan, S.J. (Magisterium: Teaching Authority in the Catholic 
Church, Dublin, Gill & Macmillan, 1983, pp.l43ff) in an article in The 
Thomist, Vol. 49, No.2, April 1985, pp.248-87 (“Infallibility and Spe
cific Norms: a Review Discussion”). Also see Appendices II and III 
below.
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doctrine, it will follow that the answer to our basic question 
(Does it set a precedent or not?) will be in the negative if even 
the slightest significant relaxation of the present official position 
on contraception would contradict the existing doctrine on that 
matter (even if this doctrine should turn out to be merely “au
thentic”, as Fr Curran claims).

But this seems to be quite evidently the case. Any “re
laxation” of the doctrine on contraception would contradict it. 
Perturbed by the pastoral problems engendered by Humanae Vi- 
tae, and by the difficulty they find in providing moral arguments 
in support of the doctrine which are both cogent and readily 
comprehensible to the ordinary lay people who are most directly 
concerned, many voices in the contemporary Church — including 
some who would not like to think of themselves as “dissenters” 
— can be heard talking vaguely about possible future “devel
opments” in Catholic thinking on contraception, and surmising 
in faintly optimistic tones that “the last word has not yet been 
said” on this issue.

Whether or not the “last word^ has been said about contra
ception in general, however — and no doubt it has not — the 
present writer can conceive of only two possible “words” of relax
ation. One such theoretical possibility is that the magisterium 
could say, “Under some circumstances, particular contraceptive 
acts are not gravely immoral in their objective nature”. This 
proposition would be equivalently affirmed if it were said (and 
this is frequently heard) that the magisterial teaching is simply 
an “ideal” — perhaps a “wonderful” or “heroic” ideal — which 
does not objectively bind some couples in their present state of 
spiritual and moral development. In Familiaris Consortia John 
Paul II rejects this proposed solution, affirming that, in regard 
to the “law of God” on this point, married couples

must consider it as a command of Christ the Lord to over
come difficulties with constancy. “And so what is known as 
the “law of gradualness” or step-by-step advance cannot be 
identified with “gradualness of the law”, as if there were differ
ent degrees or forms of the precept in God’s law for different 
individuals and situations”.18

18Familiaris Consortio: 34.

This “law of gradualness”, which the Pope sees as admissible, 
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evidently refers to variations in the subjective degree of respon
sibility — known only to God with certainty. And this is already 
a standard part of the Church’s moral teaching. Any relaxation 
of existing teaching would have to involve the objective aspect.

The only other form of relaxation that seems to us logically 
possible would be for the magisterium to adopt the course rec
ommended by the majority report of the Papal Commission on 
the Problems of Marriage and the Family (26 June 1966). This 
proposal was not that the Pope should actually teach that some 
forms of contraception, under some circumstances, are morally 
admissible, but that he should leave the decision up to couples 
themselves — within certain objective limits which, however, 
would be broader and less restrictive than the traditional norm. 
Said the Commission, “Let couples form an objectively founded 
judgment taking all the criteria into consideration” .19

19Harris, P. et al., On Human Life: an Examination of Humanae Vitae. 
London, Burns & Oates, 1968, p.238.

But both of these theoretically possible modes of relaxation 
would involve a contradiction of existing doctrine.

If A = “contraceptive acts” and B = “objectively gravely 
immoral”, then the present doctrine of the Church (at least “au
thentic”, as even its critics acknowledge) could be summed up 
in the proposition, “It is at least morally certain that all A are 
B”. Let us call that P. However, our first suggested possibility 
for relaxing Humanae Vitae would contradict this by saying, “It 
is at least morally certain that not all A are B”; (Pl); while the 
second would also contradict it by saying, or at least implying, 
“It is not morally certain (and much less is it absolutely certain) 
that all A are B” (P2). If pressed, a Pope who opted to take the 
advice of Paul VFs commissioners would surely have to justify 
his decision in terms of P2 — or perhaps even Pl. For, short of 
a conscious dereliction of duty, it seems impossible to imagine a 
Pope taking such advice while continuing to believe P.
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CHAPTER

Conclusion

Let us summarize briefly the chief points which have emerged 
from our “case study” in the development of doctrine.

With Vatican IPs Declaration on Religious Liberty, Catholic 
doctrine, or divine law, remains as always that societies as such 
and their public authorities are objectively morally obliged to 
give honour to God, legislate, and govern (as far as is politically 
possible in any given situation) in accordance with the principles 
(both naturally knowable and revealed) of the true religion and 
true morality. (The Council's Decree on the Apostolate of the 
Laity also reaffirms that teaching in its article 13, which says that 
Catholics should “strive to infuse a Christian spirit into the men
tality, customs, laws and structures” of their community). This 
same unchanging divine law entails the right and duty of public 
authorities to penalize those who attack the true religion an<^ 
true morality — to the extent that the common good requires।

But to what extent, precisely, does the common good requirt 
such coercive measures? That can vary a great deal according to 
historic, social and political circumstances; and furthermore the 
Church’s infallibility does not extend to this area, which is one 
not of basic principle, but of deciding on proportionate means to
wards a given end. The Church’s pre-conciliar public law applied 
the above doctrinal principles by ruling that in overwhelmingly 
Catholic countries, all non-Catholic religious activity in public 
should, as such, be considered so serious a danger to the com
mon good as to warrant legal prohibition.

Dignitatis Humanae, however, has brought to light another 
aspect of divine law which was often acted upon in the past, 
but never formulated clearly (though certainly never denied) by 
the Church’s magisterium. This is the principle that when the 
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common good is not significantly endangered, the followers even 
of false religions have the natural right, not indeed to propagate 
their mistaken ideas or practices, but to be left free by human 
authority to do so. In effect, that means they have a right to 
be tolerated — a right based on the dignity of human nature. 
This dignity implies the need for a marked reluctance on the 
part of fellow-humans to use coercion against activity which is 
presumably motivated by a sense of conscientious obedience to 
God.

Was not this idea condemned as a false doctrine, however, 
by the nineteenth-century Popes, who repeatedly denounced a 
civil “liberty of conscience” ? No, they condemned as contrary to 
divine law only those excessive demands for civil liberty accord
ing to which the State should either not recognize the need for 
any restrictions at all on propaganda touching religion or ethics, 
or else assess the need for such restrictions on the basis of purely 
materialistic or naturalist criteria — instead of by reference to 
the objective spiritual values (natural and revealed) which Vati
can II reaffirms as the proper basis for social and political life.

As well as bringing to light and clarifying this doctrinal prin
ciple, Dignitatis Humanae has occasioned (though it does not itself 
spell out or rigorously imply) a substantial change in the eccle
siastical public law — a change consonant with the spirit of the 
new doctrinal development. Since Vatican II, understood espe
cially in the light of how the Holy See has applied the conciliar 
Declaration in various concordat revisions, the new law is that 
even in the most predominantly Catholic countries, the right of 
at least the more moderate and upright non-Catholic groups to 
immunity from government interference takes precedence over 
the right of Catholics not to be “led into temptation” towards 
sins against their faith, as a result of the diffusion of false re
ligious ideas. The divine law (itself unchanging) is thus now 
applied differently, in accordance with a new situation in both 
the Church and the world.

In general terms, the Council teaches (as did the pre-concil- 
iar magisterium) that religious (or irreligious) activity can and 
should be restrained by civil authority whenever it seriously 
threatens the common good of society. However, it specifies 
that this effective government vigilance against socially harm
ful behaviour — which is said to be the “basic (or fundamental) 
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component” of the common good — is now to be termed the 
care of “public order”, rather than of the “common good”. This 
change of terminology does not imply any change of doctrinal 
principle; it has been adopted simply in the hope of being able to 
influence modern civil law codes with Catholic principles, with
out requiring them to change their terminology, which invokes 
“public order”, rather than the “common good”, when it is a 
question of restraining, rather than allowing or promoting, the 
free activity of citizens.

In practical terms, the new public law of the Church is that, 
under modern conditions, the public diffusion of non-Catholic 
ideas and practices on the part of citizens1 should no longer — 
not even in an overwhelmingly Catholic country — be considered 
a punishable threat to the common good simply insofar as those 
ideas and practices are non-Catholic. Rather, in order to merit 
that classification they would now usually (not invariably) have 
to be the kinds of anti-Catholic propaganda which also assault 
or threaten (by virtue either of their content or their methods) 
those norms of truth, justice, civic responsibility, sexual moral
ity, and respect for persons which are accessible in principle to 
unaided human reason, without any appeal to the supernatural 
authority of divine revelation. If this norm, applying even to 
Catholic countries, had been proposed in the time of Pius IX or 
Leo XIII, they would no doubt have considered it dangerously 
permissive, given the current state of theological reflection and 
the socio-political conditions of an earlier age. But even under 
those conditions, they would not (as far as we can tell from their 
documents) have judged it intrinsically contrary to unchanging 
divine law.

1 Vatican II, needless to say, does not require governments to grant 
visas to foreigners who wish to enter a Catholic country for the ex
press purpose of converting the inhabitants to a non-Catholic religion. 
Dignitatis Humanae prescinds altogether from the question of entry 
right for non-citizens into a country other than their own.

The state of the question in regard to contraception, we 
found, was very different. It is Catholic doctrine — a norm 
proposed by the magisterium as an intrinsic, per se requirement 
of divine law (natural and possibly even revealed) — that each 
and every contraceptive act is objectively gravely immoral. And, 



144 Religious Liberty and Contraception

as we saw, any relaxation of that doctrine would necessarily con
tradict it. But since Dignitatis Humanae contradicts no previously 
existing doctrine (it goes no further than rescinding a previous 
norm of ecclesiastical public law) it sets no precedent for relaxing 
the norm reaffirmed in the encyclical Humanae Vitae,

Since the bulk of our study has been on the religious liberty 
issue, it seems appropriate to conclude this essay by turning our 
thoughts once again for a brief moment to the only country (as 
far as we can discover) which has shown itself both able (given the 
religious affiliation of its population) and willing (given the evi
dent fervour of that population and its leaders) to make a point 
of revising its constitution in a way that expresses something ap
proaching the ideal norm for Church-State relations implied by 
Dignitatis Humanae (see pp.81-82 above). It is perhaps not en
tirely coincidental that Colombia is also the country which over 
the last decade or so — which coincides roughly with the period 
since its new (1973) concordat came into effect — has shown what 
must surely be the most spectacular upsurge in vocations to the 
priesthood of any country on earth.

While priestly vocations (usually one of the best single in
dicators for the overall state of health of the Church) have gen
erally continued to decline — sometimes catastrophically — in 
the increasingly secularized nations of the affluent West during 
this period, they have soared to unparalleled numbers in Colom
bia. In the last decade no less than thirty seminaries have been 
opened (or re-opened); the number of annual priestly ordinations 
has more than doubled from 65 in 1977 to 150 in 1985; and the 
number of seminarians has almost trebled (from 1,242 to 3,455) 
in the same period.2 Great credit must no doubt be given here 
to the fine pastoral leadership given by a Colombian episcopate 
which has been both more unified in itself, and more warmly in 
harmony with the Holy See, than has been the case with many 
other national Churches.

Statistics from the Italian Pontifical Missions Institute journal Mondo 
e Missione, December 1986, p.654

But as Christians we are surely entitled to see in history 
the supernatural workings of God’s Providence, as well as the 
more immediate and obvious explanations of social and ecclesial 
trends. And perhaps it should not surprise us if God rewards 
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with abundant gifts of grace the serious effort of a Catholic peo
ple to honour Christ the King formally as a people in their civic, 
national life as well as in their individual lives — but in that 
more fraternal and tolerant spirit towards other religions which 
the Church requires in our own age. Colombia — plagued with 
grave internal problems including unjust distribution of wealth, 
drug-trafficking and Marxist guerilla warfare — is far from being 
a utopia. But for all that it may have something of great impor
tance to teach the Church and the world. The verdict of the 1985 
Extraordinary Synod of Bishops was that the teaching of Vati
can Council II was a great grace for the Church — but that it has 
seldom been implemented so far without all sorts of distortions 
and abuses. Nowhere, surely has this been more true than in the 
field of Church-State relations. But Colombia, at least (in col
laboration with the See of Peter), seems to have understood and 
implemented it remarkably well in 1973. And subsequent events 
there seem to suggest that this land which bears the name of the 
founder of the Christian New World is bearing witness in a spe
cial way to the fact that in the events of human history “God is 
preparing a new dwelling and a new earth in which righteousness 
dwells” (Gaudium et Spes: 39). Enormous problems remain to be 
solved, no doubt, and battles to be fought. But we all know what 
can happen with a grain of mustard-seed.
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APPENDIX I

Church and State: John Courtney Murray

Prominent amongst those who have sought to relativize the 
pre-conciliar doctrine regarding the duty of civil authority to
wards the true religion is Fr John Courtney Murray, S.J., who 
maintained that, 

after full assent has been given to the traditional papal con
demnation of separation of Church and State as a matter of 
Catholic duty, there is still room for an unprejudiced exam
ination of the American concept of separation, because this 
latter concept is different in point of political principle from 
the concept condemned.1

1 Murray, J.C. “Leo XIII: Separation of Church and State.” Theological 
Studies, Vol.XIV, No.2, June 1953, p.185.
2Ibid., p.186.

According to Murray, one can deny that “the State” (in the 
American sense) has any duty to recognize the unique truth of 
Catholicism without thereby contradicting Leo XIII’s teaching 
that “the State” does have such a duty. The reason, he says, is 
that “the American ‘state’ is not the Continental ‘state’; this is 
the root of the difference.”2

At the risk of oversimplifying an elaborate and fairly sophis
ticated argument — one which is not of direct relevance to the 
main theme of this present study — we may summarize Murray’s 
position as follows.

When Leo XIII affirmed the State’s duty to recognize the 
true religion as true, he had in mind (says Murray) the kind 
of State which was prevalent on the Continent, and which had 
grown up since the Renaissance and Reformation era. This was a 
paternalistic — and at times absolutist — State. On this model, 
the public power or governmental authority in any given soci
ety is related to the ordinary citizens as a kind of father, or as 



148 Religious Liberty and Contraception

the head is to the body. A father represents and makes deci
sions on behalf of his children not by virtue of their consent, or 
because they have authorized him to be their spokesman, but 
because of a natural, inherent, God-given right. The father’s 
role, moreover, is an ethical one. One of his fundamental duties 
is to bring the children up well — to teach and train them in the 
ways of righteousness. Likewise, the head “rules over” the other 
members of the body, which are “subject” to its decisions. And 
just as children have little or no autonomy from their father — 
or just as the hands, arms and legs are part of a single organ
ism controlled by the head — so society (the body of citizens) 
is a single organism with the State. Murray speaks of this as 
a “society-state”, wherein the two entities merge together in a 
form of “social and political monism” which bears within itself 
the seeds of “totalitarianism.”3

3Cf. ibid., pp.169-73; also further articles by Murray: “Leo XIII: Two 
Concepts of Government: II: Government and the order of Culture.” 
Theological Studies Vol.XV, Nol (1954), pp. 17-32; “Current Theol
ogy on Religious Reedom.” Theological Studies, Vol.X, No.3, Sept. 
1949, p.424; “The Problem of Religious Freedom.” Theological Stud
ies, Vol.XXV, No.4, December 1964, p.544-5.

Now, in condemning “separation of Church and State,” ac
cording to Murray, Leo XIII simply had in mind a “separate” 
State of this sort, because it inevitably tends to be anti-Catholic, 
rather than benignly neutral. Since the paternalist-ethical State 
by its very nature is the promoter of some definite ideology, reli
gion, or world-view which it decides is “best” for citizens seen as 
“children,” it must “establish” either Catholicism or some other 
definite rival world-view. If the latter option prevailed — as it 
frequently did in the nineteenth-century secularist, laicist and 
liberal regimes inspired by French revolutionary or masonic ide
ologies — then the Church’s liberty invariably suffered. She was 
treated as a merely private concern — a tolerated sect — for 
which there was no real place in public life. (To this day, the 
Mexican constitution treats the Church in this way, even though 
the restrictions are often ignored in practice.) Thus, Leo XIII 
insisted on the “ideal” of the “confessional Catholic State” only 
(so the argument goes) because, given his own historical context, 
that was the only political order which seemed able to guarantee 
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the one thing he was at bottom concerned about, namely, the 
freedom of the Church from State interference.4

4Murray, “Leo XIII: Separation ...” op.cit., p.168; “Current Theology 
... “ op.cit., pp.422-3; “The problem ...” op.cit., pp.568-9; also “Leo
XIII on Church and State: the General Structure of the Controversy.” 
Theological Studies, Vol.XIV, No.l, March 1953, pp.12-13; “Leo XIII: 
Two Concepts of Government:” Theological Studies, Vol.XIV, No.4, 
December 1953, p.561.
6Murray, “Leo XIII on Church ...” op.cit., pp.20-1; also, We Hold 
These Truths, London, Sheed & Ward, 1961, pp.70-1.

However, Murray continues, American democracy is a sys
tem wherein “Continental” assumptions about the State did not 
and do not hold good, and wherein the Old World roles are in 
fact reversed. The governing authority is no longer the “father” 
of “child-subjects,” such as were the simple and illiterate masses 
of nineteenth-century Europe or Latin America. Rather, it is 
merely the hired servant of an educated and politically-conscious 
body of citizens. The State no longer has pretensions to omni
competence, and is permitted by the people as a whole to carry 
out only certain limited and carefully defined functions in the 
interests of the common temporal welfare. And when legislation 
about this or that religion is excluded from its sphere of compe
tence, this is not because (as in Continental liberalism) this or 
that religion is judged by philosopher-kings to be an outmoded 
superstition which should be excluded from the serious business 
of national life as far as possible, and “cured” by the “right” kind 
of public education. Rather, the withdrawal of religion from the 
sphere of governmental competence means that the people as a 
whole have judged religion to be too important and too per
sonal a matter to be entrusted to the care of mere politicians. 
The latter’s job, then, is not to favour or teach some particular 
religion, but to look favourably on all religious activity on the 
part of citizens, and to facilitate and guarantee its free exercise 
in society.6

Such, very briefly, is Murray’s case — a tour de force which 
won strong support not only among theologians but also among 
many Fathers of Vatican Council II. However, it seems to us to 
depend on a very forced exegesis of Leo XIII’s thought. Whether 
Murray’s opinions on Church and State are valid or not is one



150 Religious Liberty and Contraception 

question; whether they can be harmonised with Pope Leo’s views 
is quite another.

To begin with, Pope Leo XIII was nothing if not politically 
astute and highly literate. He was well aware of other forms of 
political organization as well as the paternalistic and authori
tarian regimes (both “religious” and “laicist”) which were then 
prevalent in Europe. There were American Catholics back then 
who thought along broadly similar lines to Murray, and Leo ex
plicitly warned them against thinking that their kind of “sepa
ration,” which did indeed guarantee the freedom of the Church, 
was a perfectly satisfactory arrangement:

For the Church amongst you, unopposed by the Constitution 
and government of your nation ... is free to live and act 
without hindrance. Yet, though all this be true, it would be 
very erroneous to draw the conclusion that in America is to 
be sought the type of the most desirable status of the Church, 
or that it would be universally lawful or expedient for State 
and Church to be, as in America, dissevered and divorced. 
The fact that Catholicity with you is in good condition ... 
is by all means to be attributed to the fecundity with which 
God has endowed His Church ... but she would bring forth 
more abundant fruits if, in addition to liberty, she enjoyed the 
favor of the laws and the patronage of the public authority.6

6 Leo XIII, encyclical letter Longinqua, on Catholicism in the United 
States, 6 January 1895, n.6.
7Murray, “Current Theology ...” op.cit. p..425.

Secondly, the above passage testifies to the fact that Pope Leo 
XIII did not share Murray’s view that

The only proper point of reference is the freedom of the Church, 
which is the single necessary end that the Church directly 
seeks in her relations with political society. Consequently, 
only insofar as the constitutional concept, “religion of the 
state,” is a means to this end can it claim any doctrinal stand
ing.7

Certainly, one can agree with Murray when, as a result of 
his exhaustive study of the Leonine corpus, he affirms that the 
freedom of the Church was the primary concern of that Pontiff. 
Freedom is obviously a more urgent necessity for the Church’s
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mission than a privileged status within civil society, and when 
this freedom is being gravely and systematically attenuated by 
hostile regimes and ideologies, the struggle to vindicate it nat
urally becomes the most immediate practical concern. But it 
by no means follows from this that freedom is “the only proper 
point of reference,” so that the Church seeks special State recog
nition only as a means towards the desired end of freedom. As 
we have seen, recognition of the one true religion is, for both the 
pre-conciliar Popes and for Vatican II (See pp.13-14, 28-9, 31, 63-81 
above), a per se duty of civil society as such; and this duty obtains 
(assuming it is politically possible in any given situation) quite 
independently of any benefits or burdens for the Church which 
may in practice result from such recognition. It is a duty arising 
from the social nature of man and the Kingship of Christ over 
all creation. Murray does not seem to advert sufficiently to the 
fact that what the Church may want from the State for her own 
benefit, and what the State owes to God for his own sake, are 
two distinct questions.

Thirdly, Murray’s argument seems to be vitiated by a cer
tain semantic confusion. He complains that Leo XIII does not 
distinguish sufficiently between the “State” and “society;”8 and 
indeed, words like civitas, societas, princeps, potestas publica, status, 
and res publica do often tend to be used more or less interchange
ably, and without precise definitions, in nineteenth-century papz 
documents. As we have seen, Murray concludes from this thai 
Leo’s “State” (whether Catholic or secularist) was an incipiently 
absolutist one, tending to swallow up “society” and dominate it 
completely, as a strong father (for good or ill) dominates his chil
dren. And since the American-style “State” is something quite 
different, Murray argues, Leo XIII’s teaching leaves it an open 
question as to whether this new type of “State” — even in a 
predominantly Catholic country — would have any obligation to 
recognize the unique truth of the Catholic religion.

8Murray, “The Problem ...” op.cit., p.563.

This argument, we suggest, does not distinguish adequately 
between a confusion over the meanings of words and a confusion 
of different socio-political realities (regardless of what words are 
used to describe them). Further complexities are added as a 
result of the need to translate the Latin documents.
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Leo XIII is somewhat loose and imprecise in his use of Latin 
words such as those listed above, because his basic concern in 
these documents is to distinguish all these broadly societal reali
ties from man considered simply as a private, individual believer. 
The Pope wants to insist that man has a duty to God not only as 
a person with an immortal soul, but also as a social being whose 
very God-given nature impels him to live in communities for the 
pursuit and care of his natural or temporal well-being. It is this 
civic community as such which Leo insists has a duty to God 
and to Christ. For him and all the Popes this is a strictly doctri
nal truth which obtains independently of any of the multifarious 
forms of political organization by which people live together. 
Leo’s most basic word for this civic community is probably civi
tas. This is the word he chose for the title of his key encyclical 
Immortals Dei— aDe constitutions cristiana civitatum.” The civitas 
is the civil society itself, considered as organized by some sort 
of unifying law or authority. Since some sort of civic organiza
tion (ranging from that of a small nomadic tribe to that of a 
modern superpower) is integral to man’s God-given nature, and 
since it inevitably results in intelligent communal decisions and 
actions — that is, actions of a “moral person” — it follows with 
inescapable logic that each civitas as such is under an obliga
tion (of which it may often be inculpably ignorant) to recognize 
and respect the will of God, whether this has been manifested 
through nature or through revelation. To deny this would be to 
assert that there is some created reality, capable of making intel
ligent, practical decisions, which has the right to ignore the will 
of God in making such decisions. Such an entity would thereby 
be setting itself up as a promethean, totally autonomous agent, 
independent of God himself. That, quite clearly, is irreconcilable 
with Christianity, and the exclusion of such notions about the 
civitas is the hard doctrinal core, so to speak, of all traditional 
papal teaching concerning man’s duties as a being who naturally 
seeks his temporal welfare (as much as his eternal welfare) in a 
communal, social way.

Now, this civitas of Leo XIII has for the best part of a century 
been generally translated as “State.” This has served only to con
fuse the issue because (as we pointed out above on p.76) “State” 
(and its equivalents in other modern European vernaculars) has 
several distinct meanings. It can mean a semi-autonomous region
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within a nation (“the State of Ohio”); or an independent nation 
itself (“the State of Israel,” “Vatican City State”); and it can 
mean the governing authority or public power within a nation, 
together with its various functions and agencies (“We pay taxes 
to the State,” “We don’t send our children to a State school”). 
There seems to be no single vernacular word which translates 
civitas exactly: “nation” and “city” express it partially, but are 
too specific, while “society” is too broad and general. Hence, we 
have adopted the expression “civic community.”

Pope Leo XIII, then, teaches as Catholic doctrine that civic 
communities as such have a duty to recognize God and the true 
religion. Now it is true, as Murray says, that in his choice of 
terms Leo does not distinguish very clearly between this duty of 
the civitas and that of “society”, or “the prince,” or the “pub
lic power” — in other words, the government. But it does not 
necessarily follow from this, as Murray seems to think, that Leo 
confused two realities — the body of citizens on the one hand 
and their governing authority on the other. Confronted with 
Murray’s suggestion that Leo’s doctrine holds good only if we 
assume an authoritarian, “paternalistic” and “ethical” role for 
government, the Pontiff might well have replied along the fol
lowing lines: “Do you accept the basic principle that each civic 
community as such has by divine law a duty to recognize as tru 
the religion of Christ and his Church? If you do not accept the 
principle, you are departing from Catholic truth. But if you do 
accept it, then how, pray tell me, can a modern, highly organized 
civic community possibly carry out this duty other than through 
acts of the public power — acts, that is, of those who officially 
represent the civic community? That is why, given the topic 
under discussion, it is of no great importance to distinguish a 
duty pertaining to ‘society’ (meaning the body of citizens) from 
one pertaining to the ‘State’ (the governing authority).” In his 
encyclical Rerum Novarum, where Leo is confronting a different 
problem — one wherein communal actions of the civitas as such 
are not at issue — he distinguishes clearly between these two 
realities, as Murray himself admits.®

®Murray, “Leo XIII: Two Concepts ... II.” op.cit., p.28.



154 Religious Liberty and Contraception

In the light of these considerations, as well as Leo’s explicit 
judgment on American democracy which we noted above, it 
seems most unlikely that he would have accepted Murray’s idea 
that his doctrine really prescinds from the more limited kind of 
governmental power which obtains in countries like the U.S.A., 
and that it has in mind only those civic communities which are 
under “paternalistic” and “ethical” regimes. The fact is that if 
one wishes to affix the label “paternalistic-ethical” to a certain 
regime simply insofar as it acts and legislates so as to favour 
the true religion and true morality, then Leo’s doctrine is pre
cisely that all governments (democratic or otherwise) ought to 
be “paternalistic-ethical.” And in that case, those who disagree 
with that concept of government should admit that their view is 
in real conflict with that of Pope Leo.

This last point is crucial, and should perhaps be set out again 
rather more fully. The logic of Murray’s position is either that 
Leo’s teaching rests on a unreflected, unquestioned assumption 
which was not itself proposed as doctrine (and which may there
fore be questioned by Catholics, together with the consequences 
flowing from it); or else that it was merely hypothetical and rel
ative. That is to say, either (a) Leo assumed (because of his own 
historical conditioning) that the civil power as such — in any 
kind of constitutional arrangement whatever — ought to adopt 
a paternalistic-ethical stance towards its citizens, and therefore, 
on the basis of this assumption, he taught that this civil power, 
speaking and acting on behalf of the community, ought to dis
cern and favour the true religion; or else (b) the Pope meant 
to affirm merely that if the civil power does de facto exercise a 
paternalistic-ethical role within the civic community, then, in 
that case, it has a duty to exercise this role in the interests of 
the true religion and true morality. If either (a) or (b) is true, 
then Murray can reasonably argue that his view (viz., that an 
American-type government has no duty to recognize and favour 
the true religion) is not condemned by Leo’s formal doctrinal 
teaching.

Now, all the textual evidence is against (b): the documents 
never speak of the State’s duty in hypothetical terms of that 
sort. So we are left with (a), the “assumption” theory. Now 
Murray himself certainly does not accept the assumption spelt 
out in (a). Therefore his claim to escape Leo’s formal censure 
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is tantamount to saying, “If Pope Leo had questioned his own 
paternalistic-ethical assumptions about government; if his mind 
had really opened up so as to become aware of and reflect on 
how different in kind the American constitutional system really 
is, and what possibilities it opens up — in short, if only he and I 
had been able to get together for a few hours’ good solid dialogue 
about the whole matter — he may very well have allowed for my 
view.”

But was the paternalistic-ethical model of the state merely 
an assumption on Leo’s part — an assumption upon which he 
based his explicit, conscious doctrinal teaching? And what does 
Murray mean exactly, by this paternalistic-ethical concept of 
government? Insofar as it is the ideology according to which 
a super-paternalistic, omnicompetent public power is the source 
of all rights, and therefore presumes to “authorize” or “grant” 
religious rights to individuals and communities, including the 
Catholic Church, then Leo XIII certainly held no such view of 
governmental competence, as Murray would be the first to ad
mit. The Jesuit theologian himself stresses how this concept of 
government is the very one condemned by proposition 39 of the 
Syllabus,10 and was in fact one of the principal ideological enemies 
which the nineteenth-century Popes had to confront.

10Murray, “The Problem ...” op.citpp.542-3.

One suspects strongly, therefore, that the milder version of a 
paternalist-ethical view of government (which Murray seems to 
ascribe to Leo as an “assumption”) is simply the view that sees 
the civitas or its rulers as being endowed with the competence 
common to all rational human beings of being able to discern 
the truth in religion and morality, and as being bound therefore 
to protect citizens from the worst occasions of sin, in the interests 
of their eternal salvation.

But how can this be seen as an “assumption” on the Pope’s 
part — much less an unexamined one? It would suit Murray to 
see it in this light, since that would to a large extent relativize 
those Leonine affirmations which present the greatest difficul
ties for Murray’s own thesis. But in fact, this Leonine teaching 
about the duties of the civitas towards the true religion is the 
direct, positive, conscious and explicit doctrine of his encycli
cals, as the citations given in Chapters 2 and 3 of this book 
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essay make clear. Pope Leo’s teaching is not, as Murray would 
have it, that the civic community, assuming it is of a certain 
type (the paternalist-ethical type) ought to discern and recog
nize the unique truth of Catholicism. Rather, insofar as the 
exercise (good or bad, competent or incompetent) of discern
ment and recognition in religious matters turns out to be the 
principal defining characteristic of what Murray calls the pa- 
ternalist/ethical State, Leo’s conscious and explicit doctrine is 
precisely that: (a) civic communities ought to be of that type 
(regardless of what labels Murray or anyone else may care to 
affix to it); and (b) they should exercise their truth-discerning 
competence by discerning (and hence, favouring) what is in fact 
true, namely, Catholicism. But since Murray certainly denies 
this doctrine, his thesis is exposed as direct, substantial dissent 
from the doctrine of Leo XIII — and (thanks to the last-minute 
insertion of “and societies” in Dignitatis Humanae: 1) from that 
of Vatican II as well. The charge that a Catholic theologian is 
dissenting from a doctrine of the Church cannot be rebutted by 
the facile expedient of calling the doctrine a mere “assumption.”

Perhaps partly as a result of the persistent challenges to his 
views in the decade or two before Vatican II, Murray, in his last 
major essay on this topic prior to the promulgation of the concil
iar Declaration on Religious Liberty, did explicitly recognize that 
according to Catholic doctrine, as he understands and accepts it, 
there is a specifically social obligation towards God. However, 
his exposition of this obligation raises questions about the con
sistency of his overall position. Murray acknowledges that

an obligation to profess faith in God and to worship him is 
incumbent on society — on the people as such as well as on 
individuals.11

11 Ibid., p.563.

But instead of taking the next logical step (as Leo XIII and 
all the earlier Popes had done) of recognizing that it only through 
the civic community’s representatives — that is its law-making 
and governing authorities — that this community as such can 
fulfil its religious obligations, Murray continues:

This obligation, however, is not fulfilled by legislative or ex
ecutive action by the public power. It is filled by occasional 
public acts of worship, usually on so-called state occasions — 
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the opening of the legislature and judiciary, national days of 
thanksgiving and prayer, etc. These acts of worship are or
ganized by the Church, not by the government, which has no 
competence in liturgical matters. Moreover, they are to be 
voluntary acts, since they are formally acts of religion. No le
gal coercion may be exerted to force either individuals or the 
people to participate in these occasional acts of public faith 
and worship.12

12 Ibid.
13The fact that American Presidents are not constitutionally bound to 
make an oath on the Bible (atheists are not legally barred from becom
ing Presidents) does not alter the fact that when they do so (as it seems 
all of them so far have done) they are acting on behalf of the American 
civitas and not just as individual believers. This illustrates well the 
distinction which was not always appreciated — and was apparently 
the occasion of no little confusion — during the Vatican II debates: 
there is a moral duty to God which binds the civitas and its leaders 
by divine law; but divine law does not require this moral duty to be

Murray perhaps sensed that, from the premises he had been 
laying down in the essays which drew so much fire from Catholic 
conservatives in the 1950s, others might draw unfavourable con
clusions regarding the customary American practices of civil re
ligion; and as a devout American, he did not want to provide 
ammunition to those radical groups who seek to exclude God 
from civic life altogether. However, the price Murray paid for 
this Christian patriotism may well have been incoherence in his 
theory.

First, how can Murray say that the “public acts of worship” 
he refers to approvingly are not “legislative or executive action 
by the public power” ? If a president or monarch participates in 
a liturgical function in his or her public capacity, and not just 
as an individual believer, is that not an “executive action” on 
the part of the public power? The fact that the Church, not the 
State, “organizes” the liturgy itself seems quite beside the point: 
that was equally true in the Middle Ages, when the Catholic 
Church was “established” as the “religion of State” in the most 
emphatic and unqualified way. Is not the presidential oath, taken 
on the Bible, an act of the executive which is simultaneously civil 
and religious?13 Did the clergy who begin sessions of Congress 
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with prayer intially invade the august chambers of state, without 
any “legislative or executive action by the public power” inviting 
them to do so? Has the inscription “In God We Trust” simply 
appeared by a kind of spontaneous generation on all U.S. coins, 
without the said government action? Murray seems very reluc
tant to face the fact that if (as he admits) civic society as such 
has a duty towards God, then it is only through the mediation of 
ex officio acts of the public power that this duty can be fulfilled; 
any other kind of act will necessarily be that of individuals or 
groups within the nation (or city, or state, or province), not of 
the civic community as such.

Murray’s apparent inability to see the obvious at this point 
is understandable, since if he were to make the twofold admission 
that the civic community as such has a duty to God, and that 
this duty (at least under modern, civilized conditions) can be 
discharged only by acts of the public power, then some further 
awkward questions would immediately confront him.

First, can there be an “obligation” on society as such “to 
profess faith in God,” but not to profess the Catholic faith? 
Murray admits the first, but denies the second. But why should 
the communal power to discern religious truth go just as far as 
recognizing God’s existence, and no further? Leo XIII was not 
unfamiliar with this “half-way house” position, and saw it as 
“mistaken” and “inconsistent” (especially, no doubt, in the light 
of Vatican I’s solemn definition that the motives of credibility 
provide a rational certainty of the divine origin of Christian rev
elation14.) The Pope criticized

legally or juridically spelt out in a modern law-code or constitution. 
“Liberals,” more or less grasping the latter point, tended to neglect (or 
fail to appreciate) the former, and “conservatives” vice versa. Given 
also the fact that many Fathers did not seem to realize clearly that 
“State” is equivocal over a critical point — i.e., as to whether it means 
“nation” or “government” — it is little wonder that they were making 
diametrically opposed submissions to the Secretariat as to what the 
Declaration should or should not say!
14DS. 3009, 3033, 3034.

the system of those who admit indeed the duty of submitting 
to God, the Creator and Ruler of the world, inasmuch as all 
nature is dependent on His will, but who boldly reject all laws
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of faith and morals which are above natural reason, but are 
revealed by the authority of God; or who at least impudently 
assert that there is no reason why regard should be paid to 
these laws, at any rate publicly, by the State.15

15Libertas: 38.
16Murray, “The Problem ...” op.cit. p.565.

If in fact there is a duty of the civitas as such to recognize 
Catholicism as uniquely true, and if this duty can in practice 
be fulfilled only by “legislative or executive action by the public 
power,” then Murray’s whole thesis — that grand edifice which 
for a time seemed to hold even an ecumenical council of the 
Catholic Church under its shelter — is gravely weakened. Along 
with the institution of intolerance for other religions, Murray’s 
main foe is the principle that civil governments are bound by 
a duty to recognize and favour the true religion over other re
ligions. He does not rule out all forms of such recognition as 
necessarily unjust or inappropriate. However, he does deny that 
it is ever a religious duty on the part of man as a perennially 
social being. Rather, he views it more or less as a relic from 
the past: one which may be acceptable provided all its juridical 
teeth are pulled, and provided it involves no claim to have dis
cerned the truth about religion and morality. In contrast with 
his admission of a social duty towards God, Murray denies any 
such duty towards the true religion — even in an overwhelmingly 
Catholic society. The only kind of establishment he will allow in 
the latter case is a mere sociological affirmation which even an 
unbeliever could make: a simple constitutional recognition of the 
fact that this particular country has historic Catholic traditions 
and a predominantly Catholic population. Murray explains that 

out of respect for historical custom, where it exists, it is not 
inappropriate or contrary to religious freedom that the people 
of a particular nation should declare their common allegiance 
to the Catholic Church in some sort of constitutional docu
ment. This declaration has no juridical consequences; it has 
the value of a statement of fact.16

Furthermore, Murray continues,

The fact of the religious unity of a particular people in the 
Catholic faith does not make obligatory the legal institution 
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of establishment, as if a situation of legal privilege were a 
Catholic constitutional ideal.17

17 Ibid., p.567.
13 Ibid., p.570.
igIbid., p.563.

Here we see emerging once again the confusion that plagued 
the conciliar debates. By failing to distinguish between “legal 
privilege” in the sense of a provision written into the Consti
tution of a modern State (which indeed is not a requirement of 
divine law) and “legal privilege” in the sense of a de facto priv
ilege for the Church, complete with “juridical consequences” in 
the sense of at least some coercion on erring citizens (which is 
required by divine law), Murray throws out the baby with the 
bathwater. According to Murray, the justification for even this 
extremely qualified kind of constitutional recognition — a purely 
optional statement of fact about the local culture rather than 
the expression of a morally requisite communal act of religion — 
“would have to be that establishment is useful for assuring the 
freedom of the Church, as the people of God and as a spiritual 
authority.”18 As we have seen, this is far from being Leo XIII’s 
position, or (thanks again to the final insertions in article 1) that 
of Dignitatis Humanae.

Murray’s purely “sociological” type of Catholic civil recog
nition, then, would have “no juridical consequences.” However, 
following in the tradition of Jacques Maritain’s “integral human
ism,” with its vision of a new “secular” or “profane” Christendom 
to replace the old “sacral” Christendom, Murray does acknowl
edge as “a duty of the highest order” the task of Christians to 
engage in

the effort to permeate all the institutions of society — eco
nomic, social, cultural, political — with the Christian spirit 
of truth, justice, love and freedom.19
Once again, however, this seems an inconsistent position. 

Insofar as this hoped-for “permeation” is to involve only those 
natural ethical values which Christians share in common with 
non-believers, then Christianity as such has no direct relevance 
at all to the social duties of believers. At best, their faith would 
give them an added motivation for promoting these commonly- 
held human values in society and public life. Hence, to speak of 
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this kind of goal as a “Christian society” would seem to be an 
exaggeration — although no doubt a satisfying and reassuring 
one for those Catholic “integral humanists” who want to see 
themselves as standing firmly within the authentic tradition of 
their Church.

On the other hand, one might hold to the classical Catholic 
view that the civic community as such ought also to recognize 
and respect those truths and norms which make Christians stand 
out from the crowd as a “sign of contradiction:” that is, either 
matters involving revealed truth or else those sexual and human 
life norms which are in theory “naturally” knowable, but which 
are in fact repudiated more than ever today by those who do 
not orient their lives according to papal teaching. But someone 
who actively holds to this classical position is in effect working 
to construct a society wherein Catholic political influence will 
indeed have “juridical consequences,” even if Catholicism is not 
named on a paper constitution as the “religion of state.” If any
thing, those who are opposed to such influences at the level of 
government policy might well be more hostile to a de facto than 
to a de jure “establishment” of Catholicism: the latter might at 
least seem to have the merit (from their viewpoint) of straight
forwardness and honesty as it “imposes its values” on all citizens 
with regard to abortion, divorce, blasphemy, pornography, ge
netic engineering, contraception, euthanasia, modesty in dress, 
homosexuality, and so on.20 (In fact the “imposition” of some
one’s “values” on others is simply inevitable in any system of 
government.)

20According to reports at the time of writing this kind of hostility is 
being displayed by secularists towards the new Philippines constitution, 
which stipulates separation of Church and State, but in fact manifests 
strong Catholic influence on vital points (cf. above pp. 105-6).

In short, there is a basic dilemma confronting those who, like 
Murray, and to a large extent the post-war Christian Democratic 
movement, follow Maritain in seeking to replace the old, “pater
nalistic Catholic State” by a new “fraternal Christian society:” 
the more “fraternal” they become, the less “Christian” they are, 
and vice versa.

However, Christians today have less excuse for failing to see 
this dilemma than Murray and Maritain. These two seminal
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Catholic thinkers died at the time when the stored-up residue of 
Christian “capital” still exercised a considerable moral influence 
in society, so that co-operation between Christians and Marxists, 
secular humanists and other non-believers did not seem such an 
unrealistic project. However the last two decades (beginning 
symbolically, one might say, with the British Abortion Act of 
1967, the year of Murray’s death) have seen new fruits of god
lessness appear in Western societies, and Christian moral values 
are being rejected more vehemently than ever at the level of pub
lic policy. The optimism of the 1960s may now seem somewhat 
dated. Reflecting on the “signs of the times” twenty years after 
Vatican II, the 1985 Extraordinary Synod of Bishops observed 
that our own day is marked by “greater problems and anguish,” 
which call for “a new and more profound theological reflection in 
order to interpret these signs in the light of the Gospel.”21 One 
can only speculate as to how Murray and Maritain might have 
contributed to that reflection, were they still with us today.

21 Extraordinary Synod of Bishops, 1985, Relatio Finalis, Part II. D:l.
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APPENDIX II

Contraception and Infallibility1

1 Originally published in Living Tradition, No.2. Dec. 1985, pp.3-6.

In an article in Theological Studies (Vol.39,No.2, June, 1978) en
titled “Contraception and the Infallibility of the Ordinary Mag
isterium” (pp.258-312), John C. Ford and Germain Grisez argued 
that the Catholic Church’s condemnation of each and every con
traceptive act satisfies the requirement laid down in Lumen Gen
tium: 25 for an infallible teaching of the ordinary magisterium. 
Francis A. Sullivan, S.J., in Magisterium: Teaching Authority in the 
Catholic Church (Dublin: Gill and Macmillan, 1983) has two main 
objections to Ford and Grisez’s argument.
1. Lumen Gentium: 25 says that the scope of the Church’s in
fallibility in matters of faith or morals is divinae Revelationis ... 
depositum, sancte custodiendum et fideliter exponendum; i.e. what
ever teaching is needed for devoutly guarding and faithfully ex
pounding the deposit of divine Revelation. Sullivan rightly notes 
that, according to Ford and Grisez, the only thing which estab
lishes conclusively that magisterial teaching against contracep
tion does in fact fall within the scope of infallibility, as defined 
above, is “the fact that the ordinary magisterium has proposed 
the teaching in the manner in which it has, and the faithful as a 
whole until recently accepted the norm”. (Ford & Grisez, p.287, 
quoted by Sullivan, p.143.) Sullivan objects, however, that if this 
were true, “there would be no point at all in the insistence of 
Vatican I and Vatican II that the magisterium can speak infalli
bly only on matters of faith and morals” (pp. 144-5). This seems 
to me a quite unwarranted conclusion. Sullivan seems to hold 
that in explicitly limiting infallibility to the category ‘faith and 
morals’, both ecumenical councils wanted to leave the faithful — 
and especially, no doubt, theologians — with a kind of check, veto 
power, or ‘escape clause’ against papal “absolutism”, as he calls 
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it (p.145): in other words, the right to sit in judgment on, and 
even dissent from, a magisterial doctrine bearing all the formal 
marks of an infallible teaching, on the grounds that its material 
content, or subject-matter, is outside the scope of infallibility.

I can see no grounds for such an interpretation — which 
surely would have left Pius IX aghast and indignant. In practice, 
Sullivan’s interpretation would nullify the main purpose of in
fallibility — settling disputes in order to maintain the Church’s 
unity in truth. On the basis of such an ‘escape clause’ dissident 
theologians, with a little ingenuity, could always make out a case 
that any particular magisterial decisions they happen to dislike 
are outside the proper subject-matter for infallible teaching. The 
dispute and disunity would thus carry on unchecked.

The purpose of Vatican I and Vatican II in specifying ‘faith 
and morals’ was surely quite different. Far from being rendered 
pointless by Ford and Grisez’s thesis, this conciliar specification 
would appear to have at least three purposes which are in har
mony with that thesis:
(a) to inform and reassure the rest of the Church — and indeed, 
the world — that boundaries of subject-matter do in fact exist 
for infallible teaching, even though the magisterium alone, not 
theologians, has the power to pass final judgment on what falls 
inside or outside of them;
(b) to inform and reassure the same audience as to the nature 
of these boundaries; i.e. to make it clear that the magisterium 
never does in fact bind anyone irrevocably except in the area of 
faith and morals. It will not try to bind the faithful ‘infallibly’ 
in matters of pure science, mere economics, mere politics, mere 
history, etc. Finally,
(c) to leave a criterion for judgment which future Popes will be 
obliged to respect when they are deciding whether or not to bind 
the Church irrevocably on a certain matter. The fact that the 
magisterium itself must feel restricted in subject-matter before 
the event by no means implies, as Sullivan assumes, that after 
the event theologians have the right to judge whether or not 
the subject-matter boundaries were transgressed. To believe in 
the Church’s infallibility at all entails, amongst other things, the 
firm belief that divine Providence will never in fact allow the 
magisterium to issue teaching which satisfies the formal, but not 
the material, requirements for infallibility.
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2. Sullivan’s other main objection to Ford & Grisez’s thesis 
concerns their understanding of what it means for a doctrine to 
be proposed tamquam definitive tendenda (“to be held definitively”, 
Lumen Gentium: 25). He draws a distinction between what is pro
posed as “certainly true” and what is proposed as “irreformably 
true”. Ford and Grisez argue that the former is the key crite
rion for identifying what is proposed tamquam definitive tendenda. 
Sullivan, however, denies this, saying that an ethical norm can 
be proposed as morally certain at a given time, without any 
necessary implication that it is absolutely certain and therefore 
“irreformably true” (p.146). In fact Sullivan goes on to argue 
(p.l48ff.) that “particular norms of natural law [such as that re
garding contraception] are not the object of infallible teaching”.

Sullivan’s argument seems to depend on the assumption that 
infallible teaching on the one hand, and moral norms which are 
merely morally certain on the other, are mutually exclusive cat
egories. I find this far from obvious — even if we concede, for 
the sake of argument, that particular moral norms never can be 
taught with anything greater than moral certitude. There is no 
absurdity in the idea of the Church’s teaching infallibly and ir
reformably that a certain prohibitive norm of action is morally 
certain, i.e. that the kind of behaviour it forbids may never jus
tifiably be done in practice. Such teaching would amount to the 
perfectly intelligible instruction, “Catholics can be absolutely 
sure, now and in all future ages, that they can never be justi
fied in actually doing such-and-such, since even if it theoretically 
might be permissible in a certain situation, you could never in 
practice know that it was permissible, and hence would still be 
obliged to refrain from doing it”. Moral certainty is simply that 
type of certainty which attaches to practical norms of action, and 
if, as Sullivan admits, that type of certainty is sufficient to rule 
out all acts of a certain type “at a given time”, there seems no 
reason why this “given time” could not in principle be extended 
to all future ages as well.

If, as I have argued already, Ford and Grisez are right in 
holding that it is up to the magisterium alone to pass final judg
ment on whether or not the subject-matter of any given teaching 
lies within the scope of infallibility, it follows from this, and from 
what we have just said, that the only relevant question for the 
rest of us Catholics, in trying to decide whether or not the teach
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ing on contraception has been proposed “definitively”, is whether 
or not the Popes and Bishops have proposed it as certain: not 
whether it is part of natural law rather than divine revelation; 
nor whether it is a “particular norm” rather than a “basic prin
ciple”; nor whether the certainty in this case is only “moral” 
rather than “speculative”.

To say that a universal, ‘timeless’ proposition such as “Type 
N. behaviour can never be justified” is certainly true is to im
ply that it is irreformably true: The speaker or writer of such 
a proposition could only regard it as reformable if he were in 
some doubt as to its timelessly true character; in which case he 
would not be certain of the proposition itself, since timelessness 
is part and parcel of it. Sullivan’s distinction between “certain” 
and “irreformable” moral teaching thus seems to me specious, 
and to enjoy a certain plausibility only by virtue of his unwar
ranted a priori exclusion of moral certainty not merely from the 
mode of assenting to infallible teaching (which would of course 
be justified), but from the object of such assent as well.

As Ford and Grisez show, Popes and Bishops consistently 
condemned contraception as a grave sin, over a period of many 
centuries, without showing any reservations, doubts, or indica
tions of possible future reform or revision. Pope Pius XII, in
deed, went out of his way to assert that this condemnation is 
irreformable: “This teaching is as valid today as it was yester
day; and it will be the same tomorrow and always” (Address to 
Midwives, AAS 43,1951. p.843, quoted by Ford & Grisez, p.285). 
Thus, it would be unreasonable to demand some greater degree 
of forcefulness from the ordinary magisterium as the mark of a 
teaching which is proposed tamquam definitive tenenda. Indeed, 
it seems that any greater degree of forcefulness, such as an ex
plicit anathema against anyone who says that contraceptive acts 
may sometimes be justified, would remove the teaching from the 
sphere of the ordinary magisterium altogether, and upgrade it to 
the realm of doctrine which is infallibiliter definita (Code of Canon 
Law, c.749:3).2

2See note f on page 167
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Sullivan may call Ford’s and Grisez’s thesis an opening to 
magisterial “absolutism” if he wishes, but labels are not refuta
tions. The fact that the majority of theologians, it seems, do not 
accept that thesis seems to me a case of the wish being father 
to the thought: because of their moral problems with the magis
terial teaching on contraception, they dread the possibility that 
it satisfies Vatican Il’s requirements for infallible doctrine; they 
therefore go to tortuous lengths to try and carve out some sort of 
dogmatic space in Lumen Gentium for a possible future negation 
of Humanae Vitae’s bottom line.

*****
t On p.150, Sullivan makes what seems to me a misplaced 
appeal to this canon. It says that “nothing is to be considered 
infallibly defined (definita — the words ‘or declared’ in the old 
code, cited here by Sullivan, are omitted from the new one) unless 
this is manifestly the case”. The use of the past participle, which 
has a standard meaning, as in de fide definita, indicates that the 
Code is talking only about a criterion for identifying magisterial 
pronouncements which are per se infallible or ex cathedra. Since 
Ford and Grisez do not not claim that contraception has beer 
condemned by any such pronouncement, this canon can scarce! 
be invoked against their thesis.
If the Church had wished to cover the infallibility of the ordi
nary magisterium as well in canon 749:3, she would presumably 
have added the words aut docta or aut enuntiata (“or taught” — 
“or asserted”) after definita since these are the words used in 
Lumen Gentium’. 25 when it speaks of the infallible ordinary mag
isterium.
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APPENDIX III

“Humanae Vitae e Infallibilità:”

Humanae Vitae e Infallibilità1 is undoubtedly one of the most 
important theological works to be published in Italy during the 
last year; yet so far it has received very little attention. Apart 
from a sympathetic review in the Vatican newspaper, L’Osservat- 
ore Romano (16 March 1987), by Cardinal Luigi Ciappi, the per
sonal theologian to the Supreme Pontiff, this book — the title of 
which means “Humanae Vitae and Infallibility: the Council, Paul 
VI and John Paul II” — has been greeted with silence by the 
theological journals and Church news-media.

Why should a volume of almost a thousand closely-printed 
pages — written by a highly-respected theologian (a Vatican 
II peritus, in fact) and dealing with one of the really “burning 
issues” of our time — be treated in this way? Perhaps because 
this particular burning issue is considered by many to be rather 
too hot to handle.

What might be called the conventional wisdom of theolo
gians over the last two decades is that the decision against contra
ception handed down in Paul VFs 1968 Encyclical Humanae Vitae 
belongs to the “authentic” ordinary magisterium of the Catholic 
Church. That is, it is presented as “non-infallible” teaching, in 
which the magisterium does not give us any absolute guaran
tee that the teaching is immutably true and therefore forever 
irreformable. This seems to be the view most commonly taught 
in seminaries and theological faculties, here in Rome as much as 
anywhere else.

1 Humanae Vitae e Infallibilità: il Concilio, Paolo VI e Giovanni Paolo
II, by Ermenegildo Lio, O.F.M. Published in Vatican City, Libreria 
Editrice Vaticana, 1986. This Appendix was originally published as 
a book review with the same title in Living Tradition, published by 
Sedes Sapientiae Study Center, Rome, No. 12, pp.4-9, July 1987.
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A decade after the Encyclical appeared, the American the
ologians John Ford and Germain Grisez published a lengthy arti
cle arguing that this view is inadequate, and at best a half-truth.2 
Ford and Grisez remind Catholics that according to the teach
ing of Vatican II (Lumen Gentium: 25) there are three modes 
in which infallible doctrinal teaching can be presented by the 
Magisterium: by the Pope alone, by the Pope and Bishops as
sembled together in an Ecumenical Council, or by the College of 
Bishops (including the Pope as its head) even when they are dis
persed throughout the world. According to Ford and Grisez, the 
Church’s teaching against contraception is a classic example of 
this third mode of infallibly transmitting the doctrine of Christ. 
That is, while they do not claim that Humanae Vitae is in itself 
an ex cathedra, infallible definition, Ford and Grisez maintain that 
the teaching which it contains is infallible and irreformable, by 
virtue of having been taught constantly and definitively, over a 
period of many centuries, by a consensus of Popes and Bishops 
around the world — a consensus which was virtually unanimous 
until the early 1960s. Any single instance of affirming this doc
trine might not in itself be authoritative enough to give us an 
absolute assurance of its truth; but the cumulative or combined 
weight of so many affirmations over an extensive period of time 
does give us that kind of assurance. An analogy might be drawr 
with a single strand of wire, which might be snapped withou 
great difficulty in isolation, in comparison with several hundred 
such strands bound together into a thick cable. Their combined 
strength is now powerful enough to resist the strongest pres
sures. This sort of collective exercise of the Church’s infallibility 
is commonly referred to as her universal ordinary magisterium. 
Those who dissent from Humanae Vitae, or who at least have 
doubts about its permanently binding validity, have tended to 
ignore Ford’s and Grisez’s carefully argued and well-documented 
article.3

2 “Contraception and the Infallibility of the Ordinary Magisterium,” 
Theological Studies, Vol. 39, No. 2, June 1978, pp.258-312.
3Fr Francis Sullivan, S.J., however, has criticised their thesis in Mag
isterium: Teaching Authority in the Catholic Church, Dublin, Gill & 
Macmillan, 1983, pp.l43ff. The present writer has replied to Sulli
van, (see Appendix II) and Grisez himself has done so at much greater
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In his recent work, Fr Lio goes a step further than Ford 
and Grisez. He argues that Humanae Vitae does not need the 
supportive corroborative testimony of other papal and episcopal 
statements in order to assure Catholics that its doctrinal posi
tion regarding contraception is immutable and irreformable. In 
what may well be the most formidable challenge to dissent that 
has so far appeared since the Encyclical was promulgated nearly 
twenty years ago, Fr Lio has amassed argument after argument, 
and document after document, to maintain that Humanae Vitae, 
article 14, contains an ex cathedra definition of the intrinsic im
morality of contraception: that is, an exercise of papal infallibil
ity as solemnly defined by Vatican Council I, in the Constitution 
Pastor Aeternus.

Fr Lio is scarcely a newcomer to these questions. Born in 
the same month as the present Holy Father (May 1920), he has 
been teaching moral theology since 1951, and played an impor
tant role in the drafting of the passages in Vatican IPs Gaudium et 
Spes which deal with conjugal morality. He has published many 
books and articles, including Humanae Vitae e Coscienza (“Hu
manae Vitae and Conscience”), which appeared in 1980 as part 
of the same series which includes his new book on Paul VPs En
cyclical. Fr Lio, a close adviser of recent Popes, is a Professor of 
Moral Theology at the Pontifical Lateran University in Rome.

Why two sizable volumes on the authority of Humanae Vitae? 
According to Fr Lio, the problem has been that many in the 
Church have been maintaining that the Encyclical, although an 
authentic exercise of the Magisterium, should not be seen as 
binding on Catholic consciences, and much less as an infallible 
and irreformable pronouncement. The first of his two books in 
this series from the Vatican publishing house was written with 
the intention of responding to the first of these two positions, 
while the new — (and larger) — work sets out to answer the 
second — that which sees Humanae Vitae as non-infallible and 
subject to change by some future Pope.

The central argument of Humanae Vitae e Infallibilità could 
be summed up as follows. A prevalent error amongst even well- 
intentioned and orthodox Catholics, says Fr Lio, is the idea that 

length in “Infallibility and Specific Norms: a Review Discussion” The 
Thomist, Vol. 49, No. 2, April 1985, pp.248-287.
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in order for a papal pronouncement to be infallible, in terms of 
Vatican I’s conditions, it has to be ¿dogmatic definition: that is, 
the highest possible exercise of papal authority. Examples of this 
from the last century or so would be the dogmatic definitions of 
Mary’s Immaculate Conception and Assumption by Popes Pius 
IX and Pius XII respectively. In a dogmatic definition we find a 
particularly solemn form of words (called the modus definitorius in 
Latin) employed in order to affirm that such-and-such a doctrine 
concerning faith or morals is revealed by God, and is a part of the 
Church’s deposit of faith. As such, it must be believed with the 
assent of divine and Catholic faith, and wilful doubt or denial of 
such defined dogma is formal heresy, carrying with it the juridical 
consequence of excommunication — placing oneself outside the 
Church.

However, Fr Lio points out, it simply is not the teaching 
of either Vatican I or Vatican II that the Church’s infallibility 
(which is enjoyed and exercised by the Pope alone under cer
tain conditions) is limited to the field of dogma, that is, to the 
determination and promulgation of truths revealed by God in 
either Scripture or Tradition. Rather, infallibility also covers 
other truths which are closely linked to divine revelation, and 
which cannot be denied without endangering this deposit of re
vealed truth in some way. Examples of these closely related 
truths would be principles of the natural moral law — many of 
which are in any case revealed in Scripture as well. The natu
ral law — to which even pagans have access in principle, as St 
Paul teaches in Romans 1-2 — is the foundation on which the 
higher, supernatural law of Christ is based. Hence, the Church 
has always claimed a divine mandate to guard and interpret the 
natural law, as Paul VI affirms emphatically in Humanae Vitae: 
4. These truths concerning faith or morals which are necessary 
to safeguard the deposit of faith are not Catholic dogmas, but 
they are Catholic doctrines. And the Church can teach them 
infallibly. The Vatican I definition of papal infallibility expressly 
said that it extends to “doctrine” (doctrina) — a general term 
which covers both dogmas and the secondary, related truths. 
Also, Pastor Aeternus speaks of the Pope’s power to define in
fallibly what must be “held” (tenendam) by all the faithful, not 
only what must be “believed” (credendam). If that latter word 
had been used, this might have suggested that only what is an 
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object of faith in the strict sense (i.e., revealed truth) can be in
fallibly taught. Furthermore, Vatican II, in Lumen Gentium: 25, 
concurs with Vatican I that infallibility is not limited strictly to 
what is divinely revealed. Rather, it affirms that this deposit 
of divine revelation has to be “devoutly guarded and faithfully 
expounded” (sancte custodiendum et jideliter exponendum), so that 
infallibility extends as far as may be necessary for doing precisely 
that.

Fr Lio goes on to argue that if we understand the Vatican I 
definition correctly, we will not seek the solemn modus definitorius 
— or even the word “define” or “definition” — as the essential, 
necessary signal or sine qua non of an infallible papal definition. 
Instead, it is quite sufficient that we have a modus definitivus, that 
is, clear evidence in the relevant documentation that the Pope is 
intending to hand down a certain, decisive judgment that such- 
and-such a point of doctrine, concerning faith or morals, is true 
and its contrary false. He does not have to affirm it as dogma 
(revealed truth) or anathematize dissidents.

Having established these basic methodological criteria, Fr 
Lio goes on to argue, by a minute examination of the relevant 
documents — Gaudium et Spes, various papal allocutions, and 
Humanae Vitae itself — that the 1968 Encyclical clearly mani
fests all the necessary conditions for an infallible (though not a 
dogmatic) definition of the absolute and intrinsic unlawfulness 
of every contraceptive act. The whole history of the controversy, 
Fr Lio maintains, proves that Paul VFs intention was to hand 
down a decisive, final judgment on this issue — to settle the 
controversy once and for all. Or at least, since he foresaw that 
dissent and protest would in fact continue, his intention was to 
put an end to any objective grounds for uncertainty or wavering 
on this issue, on the part of faithful Catholics.

Such is the basic outline of Fr Lio’s case. It will be worth
while, however, to mention some of the specific key points in the 
argument, and some of the answers to objections.

First, it is of interest that Fr Lio has made use of certain 
hitherto unpublished manuscript documents from the Vatican’s 
secret archives. In particular, a page of handwritten notes by the 
theologian G. B. Franzelin shows the original draft of the formula 
subsequently adopted — with certain modifications — for the 
definition of papal infallibility in 1870. A study of Franzelin’s 
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thinking corroborates the view that the key expression in the 
definition is not the term ex cathedra, but the word definit — “de
fines.” The relator (official commentator at Vatican I), Bishop 
Gasser, explained to the assembled Fathers what the drafting 
Commission understood by this word. As Fr Lio quotes Gasser, 
he affirmed to the conciliar Bishops that the word should not be 
taken as signifying exclusively a “forensic” act by the Pope — 
one which settles a controversy as to what is heresy and what 
is a matter of faith. Rather, the meaning is broader: the Pope 
“defines” a doctrine whenever he “passes judgment in a direct 
and final way” (suam sententiam directe et terminative proferat) on 
a point of faith or morals, “in such a way that each and ev
ery Catholic can be certain as to the mind of the Apostolic See 
and of the Roman Pontiff; and, indeed certain that the Roman 
Pontiff holds this or that doctrine to be heretical, proximate to 
heresy, certainly true, erroneous, etc. (ita quidem ut certe sciat a 
Romano Pontífice hanc vel ill am doctrinam haberi haereticam, haeresi 
proximam, certam vel erroneam etc./1 (in Collect™ Lacensis, N, col. 
474f). Since Gasser’s explanation of the Vatican I definition was 
the one which the Fathers had in mind when they voted, it is of 
the highest authority, and clearly supports Fr Lio’s thesis that 
papal infallibility is not limited to dogmatic definitions — i.e. 
judgments as to what is revealed (de fide) and what (in direct 
contrast) is heretical. Pope Pius IX and the Fathers of Vatican I 
promulgated the dogma of papal infallibility on the understand
ing that this prerogative of the Roman Pontiff also included the 
power to judge questions which are not in themselves matters o| 
revealed truth, but closely related to revealed truth.

Whence, then, comes the prevalent idea that dogmatic def
initions, such as those of the Immaculate Conception and As
sumption, are the only possible exercise of papal infallibility? Fr 
Lio maintains that, to a large extent, this has come about be
cause of the wording of the 1917 Code of Canon Law. Canon 
1323:3 of the old Code affirmed that “Nothing is to be under
stood as dogmatically (dogmatice) declared or defined unless this 
is manifestly the case.” This has tended to create the impression 
— although it certainly does not teach or necessarily imply — 
that dogmatic definitions are the only kind of infallible defini
tions there are: there is no mention of any other kind. In the 
new Code of 1983, however, the words “dogmatically declared 
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or defined” have been replaced by “infallibly defined” (Canon 
749:3). Fr Lio maintains that this revision clarifies the situation: 
it brings the Church’s law more unambiguously into line with her 
doctrine by removing any occasion for equating “infallible” with 
“dogmatic” — an equation which unduly limits the occasions on 
which Popes teach (or are understood to teach) infallibly.

The question still remains, of course, as to whether — even 
if Fr Lio’s general criteria for infallible teaching are correct — 
those criteria are “manifestly” verified in the case of Humanae 
Vitae, For if they are not, then according to the new Code, that 
Encyclical is not to be understood as “infallibly defining” the 
immorality of contraception.

The present writer has heard more than one theologian ex
press the view that by being “manifestly the case” (manifesto con- 
siterit) the Code effectively means “being agreed upon by a con
sensus of theologians.” In other words, unless there is a consensus 
of theologians that such-and-such a doctrine is infallibly defined, 
nobody has the right to say that it is! This, however, seems quite 
inadequate. Such an interpretation of the Code would in effect 
give the theological “establishment” at any given period a kind 
of veto power over the Roman Pontiff himself.

Fr Lio, on the contrary, adopts a more objective criterion: 
it is “manifestly the case” that a certain doctrine is infallibly 
defined whenever it emerges plainly and clearly from the words 
of the relevant documents that there was an intention of giving 
a certain, final, decisive judgment on a point of faith or morals 
to be held by the universal Church. The number of theologians 
who accept it as an irreformable judgment is in that case simply 
irrelevant. And Fr Lio maintains that the relevant documents 
do indeed manifest very plainly Paul VPs intention of giving a 
decisive judgment in Humanae Vitae, even though he nowhere 
uses the word “define.” As Bishop Gasser’s authoritative expla
nation at Vatican I made clear, the word “define,” in a papal 
pronouncement, should not be seen as a kind of magic formula 
or simplistic “rule of thumb”: “If the Pope says, “We defíne 
such-and-such,” it’s infallible, and if he doesn’t, it’s not.”

A frequently raised objection is that Msgr F. Lambruschini, 
who presented Humanae Vitae to the public at the Vatican Press 
Conference, said on that occasion that the Encyclical was not an 
infallible statement. Since he went uncorrected by the Vatican, 
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it is argued, he cannot have been speaking contrary to the Pope’s 
own intention.

Fr Lio replies that there was considerable dismay behind the 
scenes about Msgr. Lambruschini’s remarks, which were purely 
his own personal initiative, with no official backing whatever. 
(He had in fact been one of the theologians favouring a relax
ation of the traditional doctrine prior to the Encyclical’s pub
lication.) Lambruschini was in effect corrected, though not in 
such a way as to be humiliated publicly. Fr Lio points out how, 
in the report of Lambruschini’s press conference given in the offi
cial Vatican newspaper,4 his statements to the journalists about 
the “non-infallible” nature of Humanae Vitae are conspicuous by 
their absence.

4L’Osservatore Romano (daily Italian edition, 29/30 July 1968, p.4.)

Conspicuously present in the Vatican daily a few weeks later, 
however, was the report of Fr Lio’s own speech at the opening of 
the 1968-69 academic year of the Pontifical Lateran University. 
Giving a summary of Fr Lio’s address, L’Osservatore Romano high
lighted the fact that he had twice used the word “immutable” — 
which logically implies infallibility — in regard to the decision 
handed down in Humanae Vitae. Indeed, the essential thesis of 
Fr Lio’s new book can be found summed up nearly two decades 
earlier, on page 4 of L’Osservatore Romano, 26 October 1968. He 
is reported there as saying that the Encyclical

reconfirms ... the immutable and perennial nature of the doc
trine regarding the intrinsic evil of contraception.... Catholic 
moral truth in its immutability and perennial validity, lives, 
not only through dogmatic definitions, or other pronounce
ments given in the modus definitorius, but also through other 
affirmations of truth — and these indeed are the majority 
— which, even when they are not clearly formulated in that 
mode, cannot be regarded as changeable, [present writer’s 
translation from the Italian.]
Indeed, at a higher level of magisterial authority, Cardinal 

Charles Journet had already written in L’Osservatore Romano that 
even though Humanae Vitae did not solemnly define the immoral
ity of contraception “as contained in the revealed deposit,” it 
nevertheless gives a decision about contraception which can be 
known with certainty to be true:
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The Pope manifestly has the intention of settling a contro
versy (ha evidentemente Vintenzione di dirimere una contro
versia) which places in doubt the traditional teaching of cen
turies approved by the Magisterium. ... The theologian who 
reflects on the gravity of this case, on the level of light which 
has been brought to bear on it, and on the precision and 
certainty (precisione e certezza) with which the response has 
been given, can even draw the conclusion — in our personal 
opinion — that we are confronted here by a point of moral 
doctrine which is definable at a further level (ulteriormente 
definibile) — one which could in future be con validated by 
the assent of divine faith. Whatever about this last point, 
the teaching of the Encyclical brings with it certitude ( é ap- 
portatore de certezza). (L’Osservatore Romano,) 3 October 
1968, pp.1-2, present writer’s translation.)

More fundamentally important than commentaries on the 
Encyclical, of course, are the Pope’s own words. Fr Lio points 
out that Paul VI’s manifest intention of giving a certain, final 
judgment on this issue emerges not merely from an examination 
of Humanae Vitae itself, but also from other statements and in
terventions which the Pope made during the crucial period of 
controversy.

It is often said that Paul VI was himself in doubt about the 
doctrinal point at issue for some time and took a long while to 
make up his mind. However, Fr Lio told the present writer that 
the Pope assured him personally, at around the time Humanae 
Vitae was issued, that he had never at any stage been in doubt 
about the intrinsic evil of contraception. The long time lapse 
was due only to the need to ponder carefully the precise manner 
in which this truth — which had already been authoritatively 
settled by Pius XI in Casti Connubii (1930) — could best be reaf
firmed.

In support of this private information given by Paul VI to 
Fr Lio is the documented fact of his personal intervention at the 
conclusion of Vatican II, when Gaudium et Spes was in the process 
of being finalized. There was division and uncertainty amongst 
the Council Fathers, with the result that the drafting Commis
sion wanted to leave the question open in this new magisterial 
statement. However, as Fr Lio’s book documents, Paul VI re
sponded to a request from Cardinal Ottaviani and Fr Lio himself 
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by intervening personally, against the previous wish of the ma
jority of those drafting the document, to insist on the inclusion 
of a reference to the crucial passage of Casti Connubii in footnote 
14 to Gaudium et Spes: 51. This is highly significant, because it 
shows that the Pope was insisting (and made the Council insist) 
that whatever future statements he might make about contra
ception, everyone could know in advance that there would be no 
going back on Pius Xi’s firm decision against unnatural meth
ods of birth control as intrinsically evil. So much for Paul VI’s 
“indecision.” What, then, was meant by the Council’s decision 
(expressed in this same footnote 14) to reserve “certain ques
tions” for further and more intensive study by the Commission 
which Pope John had established, after which his successor in the 
Chair of Peter would “pass judgment” (indicium ferat) personally? 
What else was left to decide, if it was already decided that, come 
what may, Pius XI would not be contradicted? Indeed, the mass 
media, and many Catholics who were hoping for a change, often 
highlighted an address given by Paul VI to the College of Cardi
nals (in June 1964, a year and a half before Gaudium et Spes was 
promulgated) in which he seemed to hint at the possibility, at 
least, that he might eventually feel obliged to change “the norms 
given by Pius XII.”

Fr Lio replies by pointing out, first, that in this 1964 address 
Pius XI was not even mentioned: it was taken for granted that 
there would be no reversal of his teaching handed down in Casti 
Connubii. Fr Lio maintains that what Paul VI had in mind in 
referring to “the norms given by Pius XII” was the late Pon
tiff’s final allocution on the subject of contraception, given just 
a month before his death in 1958. On that occasion Pius XII 
had expressed disapproval of a particular form of birth regula
tion which had not existed in the time of Pius XI: the newly- 
discovered “chemical” means of extending the period of infertil
ity in a woman’s cycle — i.e., the contraceptive “Pill.” Some 
theologians who accepted Pius Xi’s strictures against unnatural 
methods of birth control were wondering whether perhaps this 
new invention might not in fact fall under the ban of Pius XI, 
insofar as it did not entail — unlike condoms, “withdrawal” or 
diaphragms — any interference with the physical structure of 
the conjugal act.

Thus, according to Fr Lio, this was the only question which 
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might for a time have been seen by Paul VI as legitimately 
debatable: not the question of doctrine as to whether unnatu
ral methods of birth control are ever acceptable, but the ques
tion of fact as to whether this new chemical invention should 
be classified as “unnatural” or not. In any case, the Pope was 
aware that some were drawing unwarranted conclusions from his 
1964 address, and in a subsequent allocution in October 1966 — 
still nearly two years before the publication of Humanae Vitae — 
stated that his intention had been to affirm that the mind and 
norms of the Church had not been changed, were still in force, 
and that the Council did not open the way for any “substantial 
change” in the “Catholic doctrine” on birth control.

In short, according to Fr Lio’s well-argued case, the only 
critical point which was left over by Vatican Council II (includ
ing, of course, the Pope) for further discussion, investigation and 
subsequent personal “judgement” by the Pontiff himself, was this 
new and very specific question about the status of one recently- 
invented method of birth regulation — “the Pill.” Nevertheless, 
there was very little chance that it could ever be permitted, since 
Pius XII had already disapproved it (although not in a highly 
authoritative way) in an allocution of 1958. Unfortunately the 
media, as well as innumerable Catholic dissidents, neglected the 
fact that the Pope had served notice as far back as December 1965 
(the promulgation of Gaudium et Spes) that there would definitely 
be no turning back on the basic doctrinal principle against con
traception, which had already been decided finally by Pius XI 
in 1930. Thus, ordinary Catholics were often led into a totally 
unreal expectation of change.

It will be clear by now that, if Fr Lio’s criteria for infallible 
papal pronouncements are valid, contraception had already been 
infallibly condemned in this earlier encyclical of 1930, Casti Con· 
nubii. The objection might be raised, then, that Paul VI could 
not have intended to define infallibly what had already been de
fined infallibly. Not so, says Fr Lio. The 1870 definition of papal 
infallibility lays down no such restrictions, as if ex cathedra def
initions were intrinsically unrepeatable, like certain sacraments. 
Pius XI had indeed settled the immutable character of the teach
ing, and this was recognized by his successors Pius XII and Paul 
VI. However, because of the de facto situation of serious dissent 
which had arisen by the 1960*s, it was necessary for Paul VI to 
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define the teaching once again. The words introducing the for
mal judgment given in Humanae Vitae: 14 were carefully chosen: 
“We must therefore declare once again (iterum debemus edicere).”

The fact that the word edicere, rather than definire (“define”) 
is used here does not militate against its being an infallible defi
nition, argues Fr Lio: the Vatican I Fathers were told by Bishop 
Gasser that there was not anything sacrosanct about the word 
“define.” All that is necessary is that the Pope clearly express 
his intention of speaking decisively and with finality on a point 
of doctrine, in such a way that good Catholics can be certain 
what the truth is. And, indeed, as Fr Lio points out, Paul VI 
had already explicitly made public well beforehand his intention 
of speaking “decisively” on the subject of contraception. In his 
allocution of 29 October, 1966, the Pope said, “We know that 
Catholics are awaiting from us, yes, a decisive word (una parola 
decisiva) concerning the mind of the Church on this very question. 
But as is obvious, we cannot give this on the present occasion.”

Fr Lio then goes through the entire text of Humanae Vitae 
itself in great detail, showing the many expressions which make 
manifest the Pope’s intention of giving a certain and decisive 
judgment about contraception. The Pope speaks of his “most 
grave” duty of speaking out on this question (art. 1); he affirms 
that the right to decide questions of natural law comes from a 
“participation in the divine power” given by Christ to Peter and 
the Apostles (art. 4); and he concludes the introductory section of 
the document by expressing his intention in the following solemn 
terms, invoking the authority of Our Lord Himself:

Wherefore, having carefully pondered all the documentation 
placed before Us, having most diligently examined the ques
tion with all Our mental and spiritual powers, and after hav
ing raised assiduous prayers to God, We now resolve to give 
Our reply — by virtue of the mandate entrusted to us by 
Christ — to these grave questions.
If this is not a manifest intention of speaking “decisively,” it 

might well be asked, then what sort of language would we require 
to be convinced of that intention?

Fr Lio goes on to show how the subsequent paragraphs fore
shadow the central decision, which is given formally in article 14, 
where abortion, sterilization and contraception are all declared 
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“again” as “absolutely to be rejected” (omnino respuendam) inso
far as they are “intrinsically evil” (intrinsice inhonestum). Any
one who thinks that contraceptive acts can ever be lawful, even 
for “very grave reasons” (ob gravissimas causas,) is “absolutely 
wrong” (erret omnino), declares the Pope. Furthermore, he af
firms repeatedly that this is the law of God (not a human or 
merely ecclesiastical law) and claims the guidance of the Holy 
Spirit (arts. 28, 29).

If, after all this, the Pope had been wrong in his decision 
about contraception, what credibility would be left to the claim 
of the Catholic Church that the Vicar of Christ enjoys a special 
and unique divine guidance to teach on these matters? For Fr Lio 
such a contingency would amount to a justification for the old 
Protestant claim that the Pope is Antichrist, or the spokesman 
of Satan! After all, would it not be a Satanic delusion — even 
a form of blasphemy — for a mortal man to declare falsehood 
or error, and to bind all Christians to accept this error, whilst 
solemnly invoking the authority of Christ and the Holy Spirit for 
such declarations? Indeed, it seems hard to gainsay Fr Lio, if we 
consider the question from that angle.

In short, then, Fr Lio has produced a highly important con
tribution to a question which remains one of the crucial issues 
in the contemporary Church. Instead of the curtain of silence 
which has surrounded Humanae Vitae e Infallibilità in the first 
twelve months since its publication, it deserves to be translated 
into English and other languages in order to facilitate wide study 
and discussion. In expressing this positive opinion, moreover, we 
are in distinguished company: in a very uncommon gesture of 
warm personal commendation given to an individual theologian 
for a particular work, the Holy Father John Paul II had a mes
sage drafted in fine calligraphy and sent to Fr Lio with his own 
handwritten signature. Fr Lio kindly gave me a photocopy of this 
document, (A translation from the Italian original is printed on 
p.181.)
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The words from the Successor of Peter should certainly give 
a much firmer impetus to study Fr Lio’s book than anything 
which might be said by this reviewer.

To the Rev Fr Ermenegildo Lio, O.F.M., with deep 
thanks for the presentation of your volume Humanae Vi
tae e Infallibilità, and with warm appreciation for the sen
timents of sincere adherence to the Magisterium of the 
Church which have always guided your activity of re
search and teaching: I impart to you from my heart a 
special Apostolic Blessing, a pledge of continuing heav
enly assistance towards a fervent perseverance in the love 
of Truth and the service of souls.

From the Vatican, 31 July 1986 
(Signed) John Paul PP. II.
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