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Canon 209 of the Codex Juris Canonici states that in

common error and in positive and probable doubt, the Church
supplies Jurisdiction. It reads - "In errore communi aut in
dubio positivo et probabili sive Jjuris sive facti, Jurisdiction-
em supplet Ecclesia pro foro tum externo tum interno." In

the present study we treat only of Jurisdiction supplied by
reason of common error, because this is the point which pre-

sents most difficulty in practice.

Ap a rule, commentators on the Code treat the question
of common error very briefly and very summarily: indeed, we
might even say that the point is generally unsstisfactorily
dealt with - especially in view of the relatively important
place it holds in ecclesiastical discipline, exercising, as it
does, a fairly wide influence in the practical sphere of the
valid performance of official functions. QEE ﬁo the fact

-

thet most commentstors confine themselves to a textusl inter-
pretation of canon 209, there ia at present much controversy

as to the true notion of common error. Actually the doctrine

that the Church supplies jurisdictio® in common error - as
codified in canon 209 - is very old. To arrive at the true
notion of common error, therefore, it is necessary to examine
the doctrine in ite origin,development and application down
through the centuries. Thus a comprehensive examination of
the historical background is demanded, and consequently the
greater part of this essay is historical. The conclusions
finally arrived at, make an interpretation of the present-
Code discipline on common error a relatively easy task, and

hence we devote to it only the two final chapters.
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SECTION T.

THE DOCTRINE OF COMMON ERROR

IN ROMAN LAW.




CHAPTER I.

JUSTINIAN LAV

It has been sald of anclent Rome that her mission
was war and her vocatlon law. That she fulfllled her mission
1s clear from a glance at the history of Roman military
conquests. The fulfilment of her vodation is evidenced by |
the wRll-defined and highly-developed state of the legal system
existing in the Roman state, long before the beginning of the !
Christian era - and by the Influence this system has exerclsed
on modern legal codes. Most European systems of the present
day are based largely on that of anclent Rome. The Church
too has, iIn no small measure, drawn from thls same source:
many canonical institutions owe their origln to Roman legal
endeavour. For instance, mch of the terminology and many

of the Juridlcal notions contained in Book IV of the Codex

Jurls Canonicl - treating of judiclal processes - come & rectly

from Roman law. But lnstances of this are not exclusively
confined to Book IV of the Code: others might be mentioned.
It is iInteresting to note that the first and most typlcal case
mentioned by Charles Boucaud when treating of this very
question, 1n a pgper read at the International Juridical

Congress at Rome in 1934 - i1s that of Canon 209 (1).

Canon 209 - or at least that part of it which decrees
that jurisdiction is supplied in common error - is undoubtedly
8 classlcal example of the influence of Roman law on Canon.
Commentators on canon 209 unanimously agree in attributing its
origin to Roman law. And 1t 1s most significent that pre-Code
authors, in thelr treatment of the principles of common error,
invarlably appealed to Roman law in order to place the doctrine
on a solid Jjuridical btasis. It 1s obvious, therefore, that
in order to have a proper understaending of the principles of
canon 209 a brief study of thelr origin and original application

wlll be essential.

(1) "Relation$s inter Jus Romenum et Codicem Senedictl XV",
Acta Congressus Juridici Internationalls IV , p.48.




While there are many laws in the collectlons of
Justinian which helped to give rise to the doctrine under
consideration, the outstanding case is that known as the Lex
Barbarius(2) - the case to which canonicel writers most
frequently refer. By reason of its greater importance we

shall first conslider the Lex Barbariuas: afterwards we shall

examine the other minor, yet nonetheless important, cases
which are, as it were, supplementary to the Lex Barbsrius and
help us to arrive at a more complete knowledge of the notion of
the doctrine and its application, as obtalning in the Justinian

leglslation.

Followlng 1s the text of the Lex Barbarius - Digest I,
14, 3.

Ulpilanus libro trizesimo octavo ad Sgbinum. Barbarius

Phiﬂippus, cum servus fugltivus esset, Romae praeturam petiit,
et praetor designatus est. Sed nihil el servitutem obstetisse
alt pomponius, quasl praetor non fuerit: atquin verum est,
praetura eum functum, Et tamen videamus: si servus, quamdiu
latult dignitatl praetoria functus sit, quid dicemus, quae
edixit, quae decrevit, nullius fore momentl? an fore propter
utilitatem eorum qul apud eum egerunt, vel lege, vel quo alilo
Jure? EC verum puto, nihil sorum reprobari: hoc enim humanius
esty cum etlam potult populus Romanus servo dicernere hanc

pobestatem: sed et si scisset servum esse, liberum efficisset.

Quod jus multo magls in Imperatore observandum est."(s)

In order to understand properly the full impert of this
law, and to demonstrate 1ts relatlon to the subjéct matter under
conslderatlon, 1t will be necessary to make a brief analysis of
the text of the law 1tself, and to take a cursory glance at the

historlesl background from which it emerges.

(2) D. I, 14, 3.

(3) This reading 1s taken from the critical edition of the
Corpus Jurls Civilis - Edi tio Stereotypa Quinta Decima,

Berolinl 1928-29, from which we also take other extracts
from Justinian laws.

e



The chief judiclal offlcer in the Roman state was the
praetor. Hl s duty was the administration of Justice between
the citlgzens. In the beginning there was but one praetor:
however, with bhe expansion of the Bmnplire and the recognition
of aliens by the law, it was found imperative to have extra
praetors appointed - to cater for the administration of justice,
firstly among eliens in the City, and secondly in the provinces.
By the year 200 B.C., there were as many as six praetors.

Appolnted snnually, following electlons by the comltia centuriata

- which embraced the whole body of the cltizens, plebelan‘as
well as patriclan - the praetor ranked next to the Consul. At
first the praetorship was confined to members of the Patriclan
group but under the Licinian laws in 337 B.C. it was opened to
plebeians.(4) This office however could never be held by a
slave. In the Romen economy slaves had no rights of any kind.
As Moyle(5) puts it, "In respect of capaclty of right, slavery
1s a condition of absolute rightlessness, A slave could have
no rights against elther hls master or anyone else .... 8 slave
was not a 'person' at all; he had no caput (Inst.1l, 16, 4).
The Roman lawyers looked upon him as a 'res', and applied to him,
as an object of property, the same rules which they lald dowmm

as to domestic animals."

Thls belng the Roman attitude towards slaves it was
only to be expected that they should be excluded from holding
public offlces. Actually this excluslon 1s noted in Dig.V,
1, 12, 2 where 1t 18 stated that nelther women nor slaves can
hold civil offices - not because of any intrinsic incapaclty

but because custom would hgve it so.(s)

(4) cf. Hunter, Roman Law, p.34.
(5) Imperatoris Justiniani Institutionum Libri Quattuor p.109.

(6) "Qquidem enim lege impediuntur, ne judices sint, quidam
natura, quidam morlbus. Natura ut surdus, mutus, et
perpetuoc furlosus, et ilmpubes qula judiclo carent. Lege
(impeditur) qui senatu motus est. Moribus, femlnae et
servi, non quia non habent judicium, sed quia receptum
est ut civilibus officiis non fungantur."




The power of the praetor was twofold:; he possessed

both jurisdictio and imperium. Jusisdictio (jus dicere)

expressed his power of administering the civil law. It could

be summed up in these words - "do, dico, addlco ~ uttered by

the praetor in disposing of the several stages of a case.

That 1s to say, he gave permission to bring the cause into

cowrt (dare actionem), and he appointed an arbitrator (dare
judicem); he stated the law and shaped its spplication for

the investigation of the case before the arbitrator (dlcere jus);
and he formally gave effect to the declislon of the arbltrator

by vewting through his judgment a title to property or to
damages (addlicere bona or damna)"(7) According to Ulpian

it included the glving of possesslio bonorum, the appointment

of curators and the designatlon of arbitrators - a descriptiom

incorporated in the Digest of Justinian.(B)

The other element
of the praetor's power, the lmperium vested in him as part of
the sovereign power that he possessed in vikrtue of his magis-
tracy. On the imperium were based the legislative as opposed

to gdministrative and judiclal functions of the praetor."(g)

In the light of the foregoing we can readily understand
the reason for Ulpiant's questions. Barbarius a fugitive slave
came to Rome, apparently lived the 1ife of an ordinary fres
citizen, and so successfully concealed his true identity that
the people elected him to the office of praetor. As a 8lave
he was incapable of holding his office = incapable of acquiring

or exercising the power of jurisdictio and imperium. what of

all the judiclal actlions he performed during the course of his

office - actions performed by virtue of the office which he was

(7) Hunter, Romen Law, ps. 41-42.

(8) Dig. II, 1.1, "Jus dicenti officium latissimum est, nam
et bonorum possessionem dare potest, et in possessfhem
mittere, puplllis non habentibus tutores constituere,
Judices litggentibus dare."

(9) Hunter, Roman Law, p.42.
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thought to holdy ("Quae edlxit?") what of all the

decrees issued by virtue of the lmperium he was thought to
possess? ("Quae decrevit?") Are all these offliclal acts
to be regarded as null and so devold of juridical force?
According to the strict letter ofﬁthe law it would appear
they should be. Ulplan however thought otherwlse. In his
opinion nmme of the acts should be reprobated. For the
benefit of those who approached Barbarius in his officlal
capaclty, he considered that all officlial acts should be

regarded as valid ("propter utilitatem eorum qui apud eum

egerunt. ")

It 18 to be noted of course that when Ulplan gave
this reply at the beginning of the third century (Ulplan
died 228 A.D.) it Aid not immediately attain the force of
law. We can reasonably assume however that from common usage,
based on the authority of such an outstanding jurlist-consult
as Ulplan, the oplnion was well established and widely accepted
In pre-Justinian law. The opinion may actually have attained
legal force by virtue of a constitution of Valentinian III in
426 A.D.) This constitution - lnown as the "Law of Citationsa"
- gave legal confirmation to all the writings of the five great
(10)

Jurists and to all the passages quoted by them from other
Jurlists, provided the correctness of such quotations should be
verified. In case of disagreement, a majority of these
authorities on any point determlned the law. The opinion
certalnly acquired the force of a "lex scripta™ by its
incorporation in the Digest of Justinian which was promulgated
A.D. 533.

So much for the Lex Barbarius. We now come to
consider an extract from the Code of Justinian, (promulgated

A.D. 529) which may help to throw more light on the state of

(10) 1i.e. Gailus, Papinian, Ulpian, Paul and Madestinus.




the doctrine in Justinien's time - 1t 1s taken from Cod. VII]
45, 2 and reads: "Si arbiter datus a magistratibus cum
sententiam dixit, in libertate morabatur, quamvis postea in
servitutem depulsus sit, sententla ab eo dlcta habet rel

judicatae auctoritatem."

An 'arblter! in Roman law was a person appointed to
find the facts with regard to a given case of 1litigation, and
to pronounce sentence according to his findings - after the
prastor had determined the law of the matter in the proceedings
in jure. He differed from the ordinary judex in thls that
in pronowncing hls opinion on the facts the arbiter could
exercise g much wider discretion than was ordinarily open to
the judex, and he could also decide from speciagl knowledge.
Besides, while there could never be moré than one judex, many
arbliters could be appointed for the same case.(ll) From the
very purpose of hls function - especially from the fact that
he was chosen by resson of expert knowledge in a particular
case ~ we can conclude that an arbiter!'s function was more
in the nature of delegated power than of a permanent office,

In effect he was simply a judex delegatus - a fact which is

verifled by the glossator's corment on the words "Si arbiter"

of the law quoted above.(lz)

What this extract from the Code has in mind therefore
1s briefly this: A slave, who was commonly considered free,
acts as a delegated Judge In a particular law-suilt. After
sentence has been passed it comes to light that he 1s in

(13)

reallty not free. Belng a slave he was of course

incapable of pronouncing a valid sentence. Nevertheless in

(1) of. Sandars, Institutes of Justinian. P. LXIII.

(12) C.VII, 45, 2. gloss on words "sSi arblter" - "Si arbiter,
l.e. Judex delegatus."

(13) ef. C, VII, 45, 2. gloss on word "Depulsus"- "Depulsus =
l.e. Inventus servus et a domino vindicstus."




the circumstances, the leglslator declares that this sentence

has the force of a res judicata, and so is valld and binding.

This case 18 in many respects merely a repetition of
the Lex Barbarius: there 1s however ane Ilnteresting dlifference

between the two. While the Lex Barbarius considers the case

of a slave exercising ordinary power by virtue of a permanent
office, this latter case treats of a slave perfoming a functlon
by virtue of delegated power. In both cases the acts of the
slave are declared valld; the conclusion 1s that in Justin-
lan's legislation defects of both ordinary and delegated power
were supplled by virtue of the principles of common error.

This point is interesting principally because of the contro-
versles and discussions which hinge around it in the course

of the development of the doctrine later on iIn Canon Law.

Another very interesting question in connection with
the principles of common error i1s raised by Novella XLIV,
1, 4. We may summarize 1t briefly as follows. According
to this Constitution 1t was permissible and lawful for a
Tabellio (notary) to have a helper or substitute to whom he
could delegate some of his duties.(l4) Apart from this one
helper however, the Tabellio could not validiy{15) delegate
sexnxaf another to perform any of his functions.(1®) put 1f

this law 1s not observed, and 1f despite its prohibition a

(14) Nov. XLIV, 1, 4. "Propter tales enim eorum forte
dubitationes damus els (tabellionibus) licentiam singulils
unum ad hoc constituere ... et licentiam el dare ut dele-
gentur el ab 1iis qui venlunt ad ejus stationem et docu=-
menta; et dimissis els interesse .,.."

(15) NOTE. It 1s clear that the tabellio in this case could
not validly appoint a second helper or substitute. The
power to delegate one substitute is in the nature of a
privilege granted by the Emperor. ..« Propter tales
enlm eorum forte dubltationes, damus eis licentiam unum ad
hoc constituere." Beilng a privilege thersfore, and being
restricted to the delegation of one substitute only, the
delegation of a second must be regarded as absolutely
ultra vires and consequently invslid. cf. B. Pontius,

De Sacramento Matrimonili, Lib. V. cap. XX, n.5.

(16) Nov. XLIV, 1.4. "... et nulli omnino alteri in statione
exlatenti, licentiam esse, ut aut delegetur ei initium,
aut cum dimittuntur intersit; nisil tabellioni qul auctor-
itatem habet, aut qul ab eo ad hoc statutus est.™
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ﬁ second substitute is appointed by a Tabelllo, that Tabelllo
i1s to be punished: but the acts of this second substitute
are to be regarded as valld - "lpsis tamen documentis propter

utilitatem contrahentium non 1nfirmandis.“(17)

A Tabellio may be described as a public notary or
scrivener who drew up written instruments such as contracts
wills etc.(la) In the circumstances vlisualized here a
public notary has been invelidly appointed because of the
absence of due authority or power in the person appointing.
Presumably however he 1s commonly considered a proper and
duly appointed notary, as people enter into contracts before
him and have official documents drawn up by him. For the
benefit of such people the leglslator declares that all docu-
ments and instruments drawn up by such a notgry are to be
looked upon as valid. But it 1s certaln that a notary,
though he exercises a public offlce, does not possess the

power of jurisdictlo or imperium as does the praetor: his

power is merely that of suthoritatively wltnessing; 1t hax
no relation to judiclal or legislative authority. Therefore
in treating of common error in Justinlan's leglislation we are
not exclusively concerned with supplying the power of

jurisdictio. Other "powers" were also supplied. Indeed

the Intention or purpose of the leglslation we have so far
examined, seems to have been to guard asgainst the iInvalidity
of acts or contracts whenever the pubtlic good was endangered
through common error - by supplying in all public persons or
officlals, eny power or capacity Fhat might be lacking in them,
by reason of a hidden defect, and which was necessary for the

valid performance of officlal functions. Thus to the slave

(17) Nov. Xx1IV, 1, 4.

(18) cf. C. I, 2, 14; cf. also Jac. Facclolatus Totius
Latinitatis Lexicon (London 1828) v. Tabellio.




(19)
who acted as praetor was supplied jurisdictio and imperium;

to the slave who acted as delegated judge was supplied the
power to pronounce a valid sentence;(zo) to the invalidly
appointed notary was supplied the capacity to draw up publlc
(21)

documents.

All this 18 very reasonable and equitable. It would
indeed be very harsh and severe on the members of a community
if, through an error on their part - an error entirely
inculpable ~ they should be obliged to suffer the many incon=-
venlences attached to the consequent invalidity of acts and
contracts. But the same inconvenlences follow fram invalldity
of acts whatever the cause of the invalidlity may be - whether
it be the lack of Jurisdiction in an officlal or the absence
of any other juridical power or authority. It would scarcely
be reasonable for the legislator, therefore, to declare that

on account of the public utllity he would supply jurisdictio

to an official who lacked it, while omitting to supply the
defect of any other power to other public officials, when the
same public utllity equsally demanded it, Not that Justinian's
laws have drawn such a distinction; we have sufflclently proved

that they hgve not. But we emphasixze the point here chiefly
because we shall have occasion to refer to 1t later on, where

it may have a very practical application, and so wish to bring

i1t out here in itas own proper setting.

We have spoken above of the legislator supplying
certain defects: we have said that he supplied jurisdictio

and imperium to the slave-praetor, that he supplied capacity
to the invalidly appointed notary to enable him to draw up

velid documents. In this we have anticipated just 'a little.

(19) D.I. 14, 3.
(20) C.VII, 45, 2.

(21) Nov, XLIV, 1, 4.
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For on closer examlnation of those laws we have just been
_ discussing, we find that though they certainly legislate for
the validity of acts by reason of common error, they do not
expressly state from whence that velidating force comes.
Equity demands, it 1s true, that these acts should be valid,(za)
but where preclsely does the source of thls valldating power
lie, and how is the validatlion effected? The anawer to this
question seems to be found in the Institutes of Justinian.(zs)
It may be well to recall that though the primary purpose of
the Institutes was to meet the need for a sultable text-book
for law-students, still 1ike the Codex and the Digest, this

collection too had the force of law,

The case of interest here refers to the making of wills,
and agsin a slave plays an lmportant role 1ln the matter. In
order to make a valld will at Roman law "1t was established
that the testament should be made at one and the same time

in the presence of seven witnesses, and with the subscriptlon

of the witnesses and with their seals appended, according to
the edict of the praetor.“(24) Certain classes of people
were debarred from the function of valldly witnessing -

", .. women, persons under the age of puberty, slaves, dumb

persons, madmen .... cannot be witnesses."(zs) But what of a
wl tness who is a slave tut commonly considered free? The
text continues:~- "Sed cum aliquis ex testibus testamenti
quidem faclendl tempore liber exlstimabatur; postea vero
servus apparult, tem D. Hadrienus Catonio Vero, quam postea

Divl Severus et antoninus rescripserunt subvenire se ex sua

(22) cf. D. I, 14, 3, "eoeo Qula humanius est....."

(23) Inst. II, 10, 70

(24) Inst. II, 10, 33+ For translation cf, Sendars, Institutes
of Justinian, P. 167.

(25) Inst. II, 10, 6. cf. also D. XXVIII, 1 20, 7. "Servus
quoque merito ad sollemnia adhlberl non potest: cum
Juris clvills communionem non habeat In totum, ne
praetorlis quidem edicti."
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liberalitate testamento, ut sic habeatur firmum ac si ut
oportebat factum esset: cum eo tempore, quo testamentum
signaretur omnium consensu nls testls liber loco fulsset,

(26)
neque qulsquam esset qui status el quaestionem moveret."

Briefly, this text makes it clear that the Bmperors
declared that they came to the ald of, or healed, a certain
willl which would have been invalid by reason of the fact that
one of the seven witnesses to the wlll was a slave. And it
1s significant to note that the resson why the BEmperors thus
alded the will 1s recorded, viz., since at the time when the
testament was sealed, this witness was comnonly considered a
free man., By its Inclusion in the Institutes of Justinian
thls extract obtdined the force of law, and applled ipso jure
to all cases similar to that visualized in 1t; thus constitut-
ing a stabllized general valldating principle for all wills to
which g person who was occultly inhablilis to testify, might
happen to be a witness. After 1ts inclusion in the text of
the Institutes there could be very little grounds for taking
this extract as meaning that the Emperor would heal each will

made iIn such clrcumstances by individusl sangtiones granted

poast factum -~ this would be contrary to the obvious significance
and effect of the inclusion of a particular ruling in a work

of codification such as that of Justinisn. We may justifiably
conclude that Inst, II, 10, 7 ix intended to be what the
glossators later took it to be, vig., a statement that In
common error certain defects will be supplied. We shall now

examine the text more closely.

In determining the validity or otherwise of a will

from the viewpoint of proper witnessing, regard was had only

(26) Inst, II, 10, 7.
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to the condition of witnesses at the time of signature.(27)
Hence in the foregoing case the wlll should, by the strict
letter of the law, be null - because one of the wlitnesses was
actuglly a slave at the time of signature. However, the
Buperor by pis supreme power, becasuse of common error (thils
witness was commonly considered a free-man), alds or heals such
a testament. He does not dispense from the law requliring
seven witnesses - nor does he say that he supplies the testi-
mony of the seventh witness: 1f that were so he could Just
a8 easlly supply the testimony of a seventh wltness when the
seventh witness was absent entlrely; but thers is no law to
that effect. what the Buperor does say is that he "would ald
or heal such a testament." The defect in this testament is
due to the lack or absence, in one of the witnesses, of the
Juridical capacity required for the ralid performance of the
function of witnessing. Hence the supreme ruler bestows on
the slave, for this particular occaslon, the juridical
capacity required by the law in order to act valldly as a
wlitness. There can scarcely be any doubt that the same
solution applies to the case of Barbarius, The supreme
lawglver - whether 1t be the people or the Emperor -

supplied in him the juridical capacity required by law for

the performance of the functions attaching to his office:

1t conferred on him the requisite jurisdictio and imperium

enabling him to perform officlael acts ab initlio valild. And
the same may be sald of the slave who was commonly reputed
to be arviter, and of the notgry who was invalidly asppointed
yet still commonly regarded as legitimagte. To each the
supreme law-glver supplled the requisite capaclty to perform

thelr respective functions validly.

(27) D. XXVIII, 1, 22, 1. "Condicionem testium tunc
Insplcere debemus cum signarent, non mortis tempore.”




In comparing thls last case of the slave testifying
or witnessing a will with the three cases we have earlier
examined we notice one point of difference. All cases agree

In this that there 1s co;mon error present with regard to a
particular persons they all have it in common too, that the
supreme lawglver supplles a defect in the capacity of that
particular person with regard to whom the common error exists.
But while in the case of Barbarius, of the arblter, and of the
notary, all could be sagid to be public officials or at least
exercl sing a publlic function, the slave who merely witnessed
a will could scarcely be termed such. But despite the fact
that this slave-witness did not exerclise a public funectlon,
there 1s no doubt that the same valldating principle applied
to hls act as applied’

/to the acts of Barbarius: the text of the Inst. II, 10, 7
1s unquestionable. We must conclude then that not only did
the principles apply to public officilals, but they also
supplled the defect of capaclty in othsrs who, though not
public officials, could endanger the puhlic good by performing
acts that were invalid by reason of some occult juridieal
incapacity. The application of the doctrine in Justinian's
legislation, therefore, was very wlde and comprehensive. By
reason of common error the defect of delegated as well as

ordinary power was supplied. By virtue of 1t too, not only

was Jurlsdictlio supplied but also the defect of any juridlcal

gapacity the absence of which, in a person about whom the
error existed, would result in the invalidation of acts
performed by him, And finslly, 1t was not even necessary

that thls person be exercising a public office or function.

Such was the teaching of Roman law on common error.
In Justinlen's time, of course, the term 'common error! was

not in use - its orilgin probably does not go back further
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than the 12th century; but the doctrine corresponding to
what we now understand by that term certainly was. There
can be no doubting that the Roman law on the matter had a
deep Influence on Canon law afterwards. For that reason
we have gane into some detall in our examination of the
doctrine as contalned in the Collections of Justinlian, but
feel that we have not drawn any conclusions that are not
obviously implied, or even presupposed, in the text of the

laws concerned.




CHAPTER II.

GLOSSATORS ON ROMAN LAW.

It is outside the scope of our work here to trace
the history of Romaen law in all its vicissitudes, during
the centuries following the time of Justinlan. A brief

summary will be sufficient for our purpose.

In the beginning Justinian law had force only in
the BEastern BEmpire. However by the victories of his generals
Belisarius and Narses over the Ostrogoths, Italy became subject‘
to Justinian, and he ordered that the clvil law as sanctioned
by him should prevail there also. Although during the next
three centurles, the various states of Italy successively
gained independence and were thus severed from Byzantine
Influence, still the Justinlen law remalned practically
unaltered in Italy. This was largely due to the fact of
1ts excellence and because it suited the needs of the age.
Another reason however, which cannot be overlooked was "the
influence and authorlty of the Church in supporting and
fostering the Justinlan legislation. For the Popes and
Pontifical courts ranked the Roman clvil law only a little
lower than the Canon law and consistently upheld its authority;
thelr influence penetrating far beyond the borders of the
States of the Church, wherever an ecclesiastic found his waq]'"(l)I
The same eccleslastical influence was a blg factor in the

preservation of Roman law in Geul.

But though Roman law lived on in practice, as a
sclence during those centurles of the dark ages it was
préctically dead. The study of 1t did continue to a certain

extent in the schools of Rome, Ravenna and Pavig; but no

(1) Hunter, Roman Law, p.98.




outstanding names and no important works bear testimony to
any degree of proficiency or progress. with the institution
of the Jurldical school at Bologna, however, towards the end
of the 11lth century, the study of Jurlsprudence had a cele-
brated revival. Credit for thils revival is chlefly due to
the renomned jurist Irnerius. Using the collectlons of
Justinian as a text, he delivered public lectures and held

di sputations which attracted students from all over Europe =
thus bringing into importance again the works of Justinian.
But our chief interest in Imerius here is the fact that he
was the first of the glossators - the name given to those
Jurlsts who inscribed on the manuscripta of the Justinian
laws Interlineal and marginel notes explalning difflcult words
and passages. The glossators flourished for gbout a century
end s half after the time of Imerius, and thelr commentarles
covered the whole of the Justinian books, or as we refer to
them, - the "Corpus Juris Civilis." [Last of these glossators
was Accursius ( 1260). From extracts both from his own,
end from the glosses of hls predecessors, Accurslius camplled
a gloss which came into common use as the "glossa ordinaria,"
and constitutes the accepted gloss on the Corpus Jurls

Civilis.

Although the glossators showed an understanding of

the doctrine of common error and of 1ts application in general,
1t can not be sald that they made any advance towards a fuller
and more complete treatment of the subject. Apart from the
introduction of a few technical terms it may be sald that they
left the doctrine in much the same state as i1t had been under
Justinian. However, a few of the points they make will be of
Interest. Naturally, of course, the glosses of chief interest
will be those made on the laws we have already treated in the

previous chapter,




According to the gloss on Dig.I, 14, 3 v. Barbarius
three questions are asked in this laws-

1. Whether Barbarius was a real praetor.
2. Whether his acts of administration were valid.

3. Whether he became free as a result of being appointed
praetor?

As far as the second question 1s concerned there can be no
doubt. But the answers to the first and third questions
proposed here deserve a little consideration. In a subsequent
gloss the first question is answered.(z) This gloss begins
by quoting the opinion of some who contend that the question
1s not answered in the text, tut nevertheless hold that
Barbarius was not g real praetor: Chlef argument for thelr
position 1s based on the rule - "Quod talls fusrlt medlo
tempore, qualis postea deprehenditur.“(s) but Barbarius

was discovered to be a slave after he had been in office for
some tlme; he must therefore have been a slave also during
his term of office; and thus could not be a resl praetor.
Accursius however inslists on the contrary opinion. Arguing
from the text ~ "sed nilhll el servitutem obstetisse alt
pomponius"(4) he asserts that the question is answered, and
answered in the affirmative, viz., that Barbarius was a true
praetor.(s) To the argument adduced by the opposing view
that because Barbarius was afterwards discovered to be a slave,
he must therefore have been a slave during his term of office,
Accursius makes a further appeal to the text of the Lex
Barbarius to prove that Barbarius had attained freedom by

his gppointment to the praetorship. He recgalls the words

of the text, "sed et sl sclsset (populus Romanus) servum

' \
esse, liberum effecisset."‘s' and remarks thet the Roman

(2) D.I. 14, 3 gloss on words "Functus sit."

(3) cf, C.IV. 55, 4:- '"Sed quoadusque probaveris quae intendis
stetus tuus esse (is) videtur, qui in te post manumissionem
deprehenditur."

(4) D.I1. 14, 3.

(5) D.I. 14, 3, gloss on words "Functus sit;" "Tu dleas hulc
quaestioni responderi ibi supra "sed nihil .. ete.” et sic

fult praetor. (6) D.I. 14, 3.
[
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people would have made Barbarius free, rather than have the

office usurped. But in this case when the people did not

even know Barbarius was a slave - 18 he stlll made free? The

glossatwr asserts that he 1s - in order that men might not be
7)

deeceived.

To both guestlions then Accursius answers in the
affirmative: Barbarius was a real praetor, and he was free.
We do not intend to criticize the arguments drawn from the
text of the law by the glossator 1in support of hls opinion,
even though there are obvious objJections, Our object here
1s, rather to ascertaln as cldsely as possible the notions
of the glossgtors with regard to the mode of supplying of
Jurisdiction or power, in so far as they can be deduced,
from their attitudle to these two questions. There can be
no doubt that the glossator knew that a deflclency had to be
supplied in the case of Barbarius, But how was this done?
From the fact that Accursius held Barbarius to be a real
prasetor, 1t must follow as a loglcal consequence that he
must have regarded the supplying of the deficliency as consist-
ing in one act on the part of the legislator - one act by
which he rectified the positlon, as 1t were, once for all,
and endowed the slave~praetor with habitual power for the
duration of his office. It is most unlikely, of course,
that the Jurists of that period examined the problem from the
point of view as to whether Barbarlus possessed of enjoyed

Jurlsdictio per modum habitus or per modum actus. But in

tracing the development of any given doctrine, we fesl that
one 1s justified in designating the various stages of progress
by recognlzed modern technical térms, provided it can be
estglll shed that they correspond with the sctual notions gnd

1deas of the writers of the period under consideration.

(7) D.I. 14, 3, gloss on word "Effecisset”" - "Credimus quod
fecisset potius quam dignitatem eriperet. Sed an hoc
casu quando ignoravit fuerit liber? Dic quod sic,
ne homines deciplantur."




In the present instance there can be 1little roam for doubt;
the position adopted by Accursius implles that the acts of
Barbarius were valild as a natursl consequence of his officlal
position, and therefore, according to our termlnology, he

possessed and exercised jurlsdiction "per modum habitus."

As we have just noted, the glossators held that Barbar-
lus was a real praetor. Later on jurlsts and cenonlsts
referred to him as a praetor putativus, and this term came to
be agpplied to all officlals who were found to be in the same
circumstances as Barbarius, l.e. commonly reputed to be an
officlal though in reality incapable of holding offlce by
reason of a hidden defect. The glossators however sgqem to

have been the first to use the term - and in a context very
similar to that dliscussed above, so much so that it seems
inconsistent with the opinion that Barbarius should be termed

a real praetor,

The context in which they use the term has reference
to the question dlscussed 1n the previous chapter - whether
a wlll is valid, if among the seven wlltnesses required by
law there 1s Included one who 1s Incapax by reason of belng a
slave but who 1s commonly reputed free.(8) We have seen
already that when determining the juridical position of wills
from the vlewpoint of proper witnessing, regard must be had
only of the condition of witnesses at the time of signature.(g)
But Cod. VI, 23,1, directs that the will be regarded as valid
provided the witnesses were either free, or generally believed

to be free, at the time of signature.(lo) This rule is

(8) 1Inst. II, 10, 7: cf. also C. VI, 23, 1.
(9) D, XXviiz, 1, 22.
(10) "Testes, servi an liberl fuerint, non in hac causa

tractari oportet: cum et tempore, quo testamentum
slgnabatur, omnium consensu liberorum, loco habiti sint.."




neatly summed up by the glossator - "Quo tempore consideratur
11
condltio vera vel putativae ut valeat testamentum"s )Here the

terms condltio vera and condi tio putativa are placed on the

same footing In so far as each of them produce the same legal
effects, though iIn different ways,(lz) but a real distinction
1s maintained between them. One wonders why the same dls=
tinction was not made and applied iIn the case of one who was

a real praetor and one who was only commonly reputed to be
such, as was Barbarius - especlally seeing that the glossators
realized that both laws (D.I, 14, 3 and C. VI, 23, 1,) were
based on the same principle, for in the very next gloss(ls)

we read "Error ergo communis aliquid facit ut ff. de officlo
Praet.L. Barbarius"(14)  probably however, if they had

di scussed the questlion, the glossators would have held the

slave in thls case to be a real witness, even though they

referred to his condition as putativa. And so they could

refer to the conditlon of Barbarius at time of gppointment

as putatlive, but nevertheless regard him as a resl praetor.

However, the question 1s not one of great importance:
our chief object im mentioning the point is to introduce the
new term putativa which shall be frequently met with in later
ehapters. And 1f there is really inconslstency in the
teachings of the glossators in holding Barbarius to be a real

praetor, while distinguishing between the conditio vera and

putativa of a slave-witness 1ln a very similar context, it can
easlly be accounted for by the Immature and undeveloped notion

of the doctrine at this period.

(11) Cod. VI, 23, 1, gloss on word Signabatur.

(12) i.e. condltio vera produces the effect by reason of
capaclty possessed in accordance with law, conditio
putativa, by reason of capacity supplied by the leglslator.

(I3) C. vi; 23, 1, gloss on word "Omnium,"

(14) NOTE. "ff. de officlo Prastoris L. Barbarius, D. I, 14,
3; Thls was the 0l1ld method of quoting the Corpus Jurls
Civilis.
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To the glossators too we are indebted for the intro-
ductlon of the term "Error Commmis." It 1s beyond all
question that the idea conveyed by this term, according to

the mind of the glossators, corresponds exactly to the cases

we have been discussing so far, ~ the cases of the slave praetor

and the slave witness who were commonly reputed to be free.
Not so clear, however, are the expressions in which the term
error communis is usually found. Up and down through the
notes of the glossators we find phrases such as "... et sic

15
communis error facit jus."( )

(16)

"Error communis allquid

facit" (17) while

"eirca factum error communis facit Jus;"
in snother context the term is enshrined in verse(1l8) _ npt
error commmis facit Jus ut patet his versibus:-

"Error communis jus efficit, ut manifestat
Testificans servus, quw liber creditur esse.”

It 1s difficult to determine the exact meaning of

these phrases chiefly due to the vagueness of the Latin word

"Jus, " This term can slgnify either a subjective right or
an objective norm of law, The phrase "Error communis faclt
Jus" might mean that because of common error there 1s confer-
red on an individual (about whee capaclty the error exists)
the right to have certain of his actlons regarded as valld.
Or it may mean that common error constitutes an objectlve nom

or law, by which are rendered valld certaln acts of one

about whose capaclty the error exists,

But whatever the attitude of the glossators on this
particular point may have been, i1t 1s at least clear that they

used the phrases as a trite and concise summary of the prin-
ciple contained 1n the laws we have been examining - D.I, 14,

3, Inst, IX, 10, 7. etc. Thls much can be deduced from the

(15) D. XXXIII, 10, 3 gloss on words Usum Imperatorum.

(16) C.vi, 23, 1 gloss an word "Omnlum."

(17) D.I. 14, 3, gloss on word "Reprobari."”

(18) Inst. II, 10, 7 gloss on words "Omnium consensu."
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fact that the phrases are found prinelpally among the glosses
on these laws, or 1f used elsewhere they refer back to these

laws, especlally to the Lex Barbarius.(lg)

In concluding our examination of the writings of the
glossators we would wish to draw attentlion to a further point
not because there is anything new or more advanced in it, tut
rather to stress the unity and continuity of teaching between
Justiniasnt's legislation and the glossators. This point is

that the glossators did not confline the influence of the
validating effects of the principle of the Lex Barbarius to
the supplying of jurisdiction. They realized that by reason
of the principle there could be supplied deficlencles with
regard to capacity to witness wills, - "Communis error jus
efficlt ut manifestat testiflcans servus qul liber creditur
esse."(zo) Likewlse the principle applied to the supplylng
of the authoritas to a notary invalidly appointed or otherwlse

invalidly holdling office. ~ "Item nota hic aliud optimum
argumentun quod ublcumque tabelllo perdit offlcium suum

(quod est propter multas causass ut quia ministraverit
scripturam slienatione rei sacra ¢¢....) quod non ideo debent

vitiare sua 1nstrumenta."(21)

Just as In Justinliant's legls-
latlon therefore, the purpose of the doctrine according to the
glossators seems to have been that it should supply any
defect of Jjuridlcal power or capaclty - independently of
whether the person about whom the error prevalled was a public

of ficlal or not, - whenever the public utility demanded.

(19) e.g. C. VI, 23, 1, gloss on word Omnium - "Eprror ergo
cammunis aliquid facit ut ff. de officlo Praetoris
L. Barbarius."

(20) Inst., II, 10, 7 gloss on words "Omnium consensu."

(21) Nov. XLIV, 1, 4, gloss on word "Documentis."
’ ’ ’ g




L

SECTION 1II.

THE DOCTRINE OF COMMON ERROR IN CANON

LAW FROM THE _TIME OF GRATIAN TO THE

17th CENTURY.




-23-

SECTION II.

THE DOCTRINE OF COMMON ERROR IN CANON LAW FROM

THE TIME OF GRATIAN TO THE 17th CENTURY.

Having examined the doctrine of common error in
Roman Law, we now come to treat of it in ecclesiastical
legislation. We shall find that for many centuries the
Church had no express positive legislation on the point,
and that the teaching was introduced into ecclesiastical
discipline by custom and use. Adverting to the need for
some such supplying principle, canonists borrowed the
principle of Roman Law, which we have examined above,
and applied it to canonical matters: by the constant
and consistent application of this principle to canonical
matters the doctrine became firmly established in eccles-
iastical Jjurisprudence. In the present section we shall
treat of the introduction into, and the early development
of the principle in, Church Law. In the first chapter
we shall examine the doctrine from the time of Gratian
to the end of the 1l4th century: in the second we shall
discuss the teaching of the 15th and 16th century

canonists.




CHAPTER I.

INTRODUCTION OF THE DOCTRINE TO CANON LAV.

ART I. THE INFLUENCE OF GRATIAN.

Born in Tuscany, John Gratian (Joannes Gratianus)
was a Camaldolese monk of the monastery of Sts. Felix and
Nabor at Bologna. The date of his birth is unknown as is
also that of his death, but he certainly died before the
Third Latern Council (1179), which refers to him as already

dead ~ perhaps even before 1160.(1)

Gratian was the author

of the collection of laws generally referred to as the
"Decretum Gratiani" or simply the "Decretum," which constitutes
the first part of the "Corpus Juris Canonici." In his work,
the author set out to remedy the deficliencies and shortcom-
ings of pre-existing collections, and especially to reconcile
the discordances in them. The importance of his work may be

measured by the fact that it marks the beginning of a new era

in the science of Canon Law.

But while emphasizing the merit of the "Decretum" as
a collection of laws, its legal authority must not be over-
estimated. It ia the work of a private individual and
consists of excerpts from Sacred Scripture, canons of many
Councils and Synods, letters of Roman Pontiffs and extracts

from civil lew, as well as what are termed Dicta Gratiani -

or private opiniona inserted by the suthor himself. This
collection was never approved by the Church as an authentic
code of law. Even after its revision and correction carried

out by the Correctores Romani (1564~1580) it did not become
(2)

authentic, because the approval given by Gregory XIII

applied to the text of the revisers -~ not to the canons

(3)

contained therein., The extracts and canons constituting

(1) ef. A. VAN HOVE. Prolegomena, n.3L43.
(2) Brief "Cum pro Munere Pastorali." July lst 1580.

(3) cf. GASPARRI, Praefatio to the Codex J.C. - "Gratiani
Decreto publica nullo tempore accessit auctoritas.™




the Decretum, therefore, have exactly the same legasl force

and authority as they would have if they had never been
ingerted in the collection - they acquired no further authority
by reaegon of their inclusion. These pointas are essential

for a proper critical examination and true evaluation of the
text of the Decretum, one of the canons of which we are now

about to consider.

This Canon to which we refer - c¢.l, C.III, .7, - is8
the first and apparently sole direct reference to the question

of common error in the whole of the Corpus Juris Canonici.

We quote the text: "Infamis persona, nec procurator esse
potest, nec cognitor. Tria sunt quibus aliqui impediuntur,
ut judices non fiant (natura, ut surdus, et mutus et qui
perpetuo furiosus est et impubes, quia Judicio careant.

Lege, qul senatu amotus est. Moribus foeminae et servi,

non quia non habeant judicium, sed quia receptum est ut
civilibus officiis non fungantur). Verumtamen, si servus
dum putaretur liber, ex delegatione sententiam dixit, quamvis
postea in servitutem depulsuse sit, sententia ab eo dicta rei

judicatae firmitatem tenet."

Gratian has introduced this canon with the note,
"Dixit enim Sancta Romana Synodus, thus giving the impression,
at first glance, that the whole canon was a decree passed by
that Council. Such 1s not the case. The only section of
this canon taken from the Roman Synod is the first sentence -
"Infamis persona, nec procurator esse potest nec cognitor."
The remainder is inserted by Gratian himself and is taken
from various sources in the Code and Digest of Justinian.

(4)

For this we have the authority of the "Correctores Romani."

(4) cf. Notationes Correctorum, Corpus Juris Canonici,
(Editio Lipsiensi) ad ¢.1, CeIII, Qe7. "Prior pars
huius capituli usque ad versam "cognitor" habetur in
Epistola 2 Felicis I, in qua refert Synodum a se
habitam .... Reliqua vero huius capiti videntur esse
Gratiani, sumpta temen fere ad verbum ex 1l. quum praeter,
Versic guidam enim ff., de judiciis, quemadmodum et in
sequenti capite multa colliguntur ex variis legibus
Digestorum et Codicis."
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A glance at the Roman laws referred to will suffice to prove
this beyond all doubt. The section of the canon commencing
"Natura ......" is taken word for word from D.V, 1, 12. And
the section commencing "Verumtamen ....." - which is our chief
interest here - is only a slight variation of C.VII, 45,2. For
the sske of comparison we recall the text of this law - "Si
arbiter datus a magistratibus cum sententiam dixit in libertate
morabatur, quamvis postea in servitutem depulsus sit, sententia
ab eo dicta habet rei Jjudicatae auctoritatem." As can be

seen the variations in the wording between this law and the
text of Gratian are very slight: indeed the difference in
wording is due to the fact that Gratian incorporated in his
text the explanations and notes of the glossators with regard
to this 1aw.(5) The inclusion of these comments of the
glossators is easily understood when 1t is remembered that
Gratian compiled his collection about the year 1140 at Bologna,
just when the glossators on the Corpus Juris Divilis were at
the peak of their fame. The text of c¢.1, C.III, qg.7, vers.
"Verumtamen ....." therefore is essentially the same law as
that contaived in C.VII, 45,2, and as such it retains and
enjoys the legal force of that law. Hence when subseguent
canonists refer to c.I, C.III, Q.7 and quote it as a basis

for their doctrine oy common error they are quite Jjustified

in doing so; not because the text has any juridical force

by reasoé of its inclusion in the Decretum Gratiani - but
because the text has legal force by reason of the fact that

it is, in effect, an authentic law of Justinian. The precise
force or authority this text enjoys in relation to Canon law
will be determined later when we shall be treating the general
question of the relation between civil law and canon. For the
present it will be sufficient to note that this text of Gratian

has the same legal standing as the Lex Berbarius which Gratian

did not mention.

(5) ecf. Supra Sec. I, ch.l. Footnotes (12) & (13).
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To assess the value of this text in so far as it
indicates the extent to which the doctrine of common error
obtained in canonical jurisprudence at the time of Gratian
is not easy. It can certainly be said, however, that Gratian
reeslised the necessity for such a supplying principle in canon
law, and that he was convinced that Roman law supplied the
defect of that principle.(s) Obviously he intended that if
a slave commonly reputed free was ever appointed an ecclesiasti-
cal judge his sentence should be regarded as valid. Furthermore
from the fact that it was a law declaring that an infamis
(7)

could not be procurator or Jjudge which was the occasion of
his mentioning the Roman law teaching, we can presume that he
intended that the sentences pronounced by a judge who was de
facto infamis but generally not known to be so, should also
be regarded as valid; but to what extent this represented
the teaching of his time we cannot Judge. It would be very
rash indeed to conclude from this text that the doctrine of
common error was an accepted thing at this time. On the
contrary from the general drift of the text - and especially
from the rigid adnerence to the minute details of the Roman
law - we can safely assume that it is a pioneer attempt to
introduce the doctrine to Canon law. It is the private
opinion of a great Jjurist which points out as it were a lacuna
in ecclesiastical law and indicates a process by which this

lacuna could be rectified.

To sum up, therefore, we may say of Gratian that he
raised an important question in canonical jurisprudence and
pointed the way to its solution. And the subsequent growth

and evolution of the doctrine of common error in Canon law may,

(6) NOTE. Gratian attached the same legal force to Roman
iegIalation ao %o the ecclesiastical canons so long as 1t
did not contradict the latter. - c¢f. Dictum Gratiasni post
c.l4, C.XV, q.3.

(7) c.1, CIII, q.7 - ex Romana Synodo.
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in no small measure, be attributed to the initiative and

ihfluence of this great canonist.

ARTICLE II. THE GLOSSATCRS ON THE CORPUS JURIS

v

Unlike the Decretum Gratiani, the Dacretals of
Gregory IX are an official and authentic collection of laws.
Compiled by Raymond of Pennafort at the request of Gregory IX
and consisting chiefly of decrees of Councils - both general
and particular - of decretals of earlier Pontiffs and of
decretals from previous compilations, this collection was
formally approved by that Pontiff as the official Code of
Canon Law in 125h.(1) Thus whatever its legal force might
previously have been, each chapter or canon in this collection
henceforward enjoyed the force of universal law. From a
legal viewpoint therefore this collection is notably more

valuable and important thanm the Decretum.

A notable feature of the Decretals of Gregory IX is
the absence of any direct reference to the gaestion of common
error. There are a few what we may call indirect references,
but so vague and unconvincing are they that we might well
pass them over, were it not for the fact that the glossators
introduced the subject of ocommon error in their comments on
these particular canons. Some authors, however, have held
that the doctrine is officially recognized in the Decretals;
they cleim that it is confirmed and canonised by virtue of
the fact that the decretsl "Ad probandum (c.24, X, 11, 27)

confera the force of law on the dictunm Gratianl(z) of which we

(1) cf. Constitution "Rex Pacificus." Sept. 5th 123L.

(2) e.1, CIII, q.7. Vers. Verumtamen.
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(3)

have spoken in the preceding article. To ascertain if
such a claim is justified an examination of the decretal in
question will be necessary: A dispute had asrisen in s
certain convent as to which of two candidates for the office
of Abbess had been validly elected. The matter was referred
to Pope Innocent III who commissioned three judges to inquire
into the case and give a decision on their findings. The
judges decided in favour of the claims of candidate A. But
candidate B appealed from this sentence on the grounds that
one of the Jjudges in the case was publicly excommunicated.
Pope Innocent upheld the appeal and declared the sentence
invalid, - ;oquod unus ex delegatis judicibus qui eandenm
sententiam protulerunt excommunicationis vinculo esset publice
innodatus quando sententia lata fuit .... eandem sententiam

conatiterit infirmandam."

The inference from this decision, because of the
emphasis on the word "publice innodatus,” is that had the
excommunication been merely occult the sentence would have
been valid. This conclusion is actually drawn by Bernard

Parmensies (+ 1263) author of the glossa Ordinaria on the

Decretals of Gregory Ix.(”) This is a perfectly legitimate
conclusion with which we fully concur, but to assert that the

text itself is a confirmation of the dictum Gratiani, c.1,

C.I1II, q.7 is scarcely ocorrect. To hold that this decretal
legislates for the case of common error would be eguivalent

to attributing the same legal force to a law legitimately drawn
up and promulgated, and to a conclusion drawn by commentators

from that law. But there is obviously a vast difference

(3) Cefe ctf. Wiestnel‘, Inst. Can. II’ l, 82 ap‘ud Ojetti
Comment. in Codicem, De Personis. p.216. - "Hoc Gratiani
dictum ad vim legis secundum eundem auctorem (Wiestner)
erectum est a QGreg. IX inserente in suam collectionenm
responsum Innoc. III, in e¢.24, X, II, 27.

(4) es24, X, 1I, 27, gloss on word "Innodatus."




between the two. A law is the wish of the legislator
expressed in words. If commentatods should later draw ><,
conclusions from the formula of words used - however
legitimate their conclusion may be - so long as they would
entail a different or distinct wish or intention on the part
of the legislator they cannot be regarded as laws, nor as
enjdying the force of law; an essential element of a law

is lacking, viz., the wish or intention of the legislator.

However this does not deprive the decretal in question
of all title to importance. Though it d4id not canonise the
doctrine of common error, at least it occasioned the first
real attempt to apply the principles, proposed by Gratian,
to strictly canonical matters. For, as we have noted above,
the glossator Bernard Parmensis concluded from the wording
of this decretal that a person who was occultly excommunicated
could validly pronounce judicial sentences - because, the
excommunication being occult, he would in the common opinion,

(5)

be considered free and absolved.

As Bernard refers to both the dictum Gratisni (c.1,
C.III, 2.7) and the Lex Barbarius (D.I, 14,3,) as a basis for
his opinion we may take it that he regarded the incapacitating
effect of excommunicaetion in Canon law as the counterpart of
Roman Law'g state of slavery. It was indeed equivalent to the
state of slavery in so far as it affected the capacity of a
person to perform Juridical acgs. It is very important to
remember that at this period in the hiatory of Canon law all
excommunication had the effect of depriving the person

excommunicated of all Jjurisdiction and juridical power.

(5) c.24. X, II, 27, gloss on word Innodatus - "aliud =i
occulte quia tunc vec ipae, nec alii ipsum tenebatur
vitare: quia divinare non poterant .... undey cum
communi opinione liber et absolutug habeatur et
credatur, quidquid interim facit valet ut 3.q 7.ec.
infamis, vers. verunntamen (i.e. c¢.1, C.III, q.7.)
ff., de offic. preet, 1. Barbarius.
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Every excommunicated person was in effect an excommunicatur #

vitandua.(s) This law continued in force till 1418 when the

Constitution "Ad Evitanda" of Martin V effected a change in

the discipline. This fact explains the reason for the
necessity of the supplying of Jjurisdiction in the case of an
ocggifly excommunicated person who might be appointed judge;
without supplied jurisdiction all the judicial sentences of
such a Judge would be invalid, with consequent detriment to

the community.

An occultly excommunicated person might best be

described as an excommunicatus who was commonly considered

free or absolved; or in other words, one whose excommunication

(6a)

was generally unknown. But there was another expression
which denotes this same idea and which seems to have had its
origin about this time. Pope Lucius III had defined an

occult crime as one "quod ab Kcclesia toleratur," as opposed

to a notoriéua crime which signified that the delinquent had
been canonically convicted of 1t.(7) This same definition

came to be used with reference to dccult excommunication and
occult infamia, the implication probably being that the
community as such could not be aware of the incurrence of a
cengure by a particular person until he had first been convicted

according to canonical pracedure. The result was that the

glossators sometimes speak of the acts of an excommunicatus

or an 1nramis(8) as being valid as long as he is tolerated by

(6) cf. coll, X, V, 39; salso c.llL, X, V, 39 gloss on words
"Demunciatus non s8it;" also T. Sanchez, De Matrimonio,
Tom. I, 1ib. III disp. 22, n.33.

(6a) cf. Summa Sylvestrina, I, v. Excommunicatio. III. n.2.

(7) e.7. X, I1I, 2.

(8) "Infamia" was incurred as a penalty for the commission of
certain crimes, a list of which is given in ¢.9, C.III,

.5, e.g. homicide, sacrilege, adultery, incest, perjury,
etc.
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the Church ("donec ab Ecclesia toleratur”).(g) And from this
onwards we shall find the expressions "donec ab Ecclesia
toleratur,”" "quamdiu ab Ecclesia toleratur," "dummodo ab
Ecclesia sit toleratus," constantly recurring in connection

with this subject of common error. The term toleratus

excommunicatua from the time of the glossators till the

issuance of the Constitution "Ad Evitanda" simply meant an

occult excommunicatus.

The severe discipline with regard to the censure of
excommunication brought home to the glossators the necessity
of having jurisdiction supplied to judges who were occultly
excommunicated, or who were otherwise incapax. And even
though Joannes Teutonicus denied that the principles of the
Lex Barbarius would eupply Jurisdiction defective by reason

(10)

of excommunication, there ie sufficient evidence to
indicate that there was at least a widely accepted opinion
existing at the time of the glossators in favour of such an
application. For in examining the annotations of the glossa-
tors we find a few contexts where the principles of the Lex
Barbarius are expreasly applied to the case of one who is
occultly excommunicated.(ll) Incidentally the glossators
did not consider the question of applying these principles
to the case of one who had been publicly excommunicated &
for them, it was strictly confined to cases of occult
excommunication. Other contexts reveal that they applied

these principles also to the case of an infamis - again

provided the infamia was occult.(lz) Likewise they applied

(9) e«ge cf. c.1, C.III, qg.7, gloss on words Quod Judex -
"Hic quaeritur an crimonosi vel infames possint esse
Judices? Bt quidem si non tolerantur ab Ecclesia, non
possunt; s8i tolerantur, bene possunt, et tenet eorum
sententia, ipsi tamen peccant judicando.

(10) e.1, Cc.III. q.7. gloas on word "Dum putaretur."

(11) e.g. c.24, X, II, 27 gloss on word "innodatus;" c.12,
C, II, 25, gloss on word “"Puyblice" in fine.

(12) c¢.1, C.III, .7, gloss on words Quod Judex; c.13, X, I,
3, gloss on word "Infamen."
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(13)

them to the case of a Judge who was occultly a slave,

as was the case in Roman law.

But beyond stating the fact that the acts of an occult

excommunicatus or infamis or slave are valid, the glossators

(14)

are silent with regard to the doctrine of common error.
There is no doubt that they recognized the existence of the
doctrine, but they gave no detasils with regard to conditions
required for its application etec. All the indications are
that the notion of the doctrine and its application as con-
ceived by the glossators was very rudimentary and undeveloped.
To 1illustrate this we may take as example their attitude
towards the question of the application of the principles of
common error to the internal forum. From a gloss on the
decretal "Dudum"‘ls) we can Justifiably conclude that the
gloasators did not regard these principles as applying to

the internal forum. The historical background to the decretal
was briefly this: A certain Dean (decanus) had presumed to
accept and retain simultaneocusly, two benefices, with the care
of souls attached to each - contrary to the ruling of a Decree
of the 4th Lateran Council, which declared that on acceptance
of a second benefice the first was ipso Jure vacant. The
Archdeacon and Chapter of Canons brought the case to the
attention of the Roman Pontiff. In the decision against the
Dean we read the words - "In suae quoque salutis et multarum
animarum dispendium praedictas parochiales ecclesias retinebat,
cum earum cura, qua jam privatus fuerat ipso jure, ad eum
nullatenus pertineret: et sic per ipsum eaedem animase

16)

damnabiliter sunt deceptae."(

(13) ce13, X, I, 3, gloss on word "Servum" -"Quia talis judex
ease non potest, nisi communi opinione pro libero se
gerat et habeatur quo casu tenet ejus sententia ...."

(14) NOTE. The glossators did not use the term "common error;"
‘communis _opinio was their phrase cf. c.24, X, II, 27 glosz
on word Inuodatus; c¢.1, C.III, q.7, gloss on words Dum
Putaretur; c.13, X, 1 3, gloss on word Servum.

(15) e. 54, X, 1, 6.

(16) c. 54, x, 1, 6.




We are chiefly interested here in the interpretation
given by the glossator to this last phrase, "et sic per ipsum
eaedem animae damnabiliter sunt deceptae." The glossator
notes that it would appear that all the absolutions imparted
by that prelate were invalid because, since he had ceased to
hold the benefice, he no longer had any power of binding or
loosing by virtue of it. Yet, he proceeds to assert that
those souls shall not thereby be lost; they shall be saved
"propter fidem quam habebant de Sacramento," that is by reason
of desire or ex voto(17) - but not by resaon of valid absolu-

tion. ¥kxxuewxi® In view of the fact that the glossator

seems to advert to the presence of common error ("cum crederent

illum adhuc esse suum praelatum"), it seems strange that he

did not declare the absolutions valid on the basis of supplied
jurisdiction according to the principles of the Lex Barbari&iaz
The obvious conclusion is that the glossator did not consider
the internal forum ss being within the scone of the validating
force of these principles. However we cannot rule out the
possibility that the glossator may not have considered the
cegse from this viewpoint: it ie quite possible that being
accustomed to associate the notion of common error with Jjudges
who were occultly excommunicated or occult slaves, he may not
have adverted to the possibility of having the conditions
realized in an unusual cese such as that contemplated in this
decretal. But whichever alterqative be correct the truth of

Ad
our original assertion is not dd¢credited, viz., that the

glossator's notion of the doctrine and its application was

very rudimentary.

(17) cf. c.4, X, III, 43, - "... quamvis talis (i.e. baptizatus
a se ipso) continuo decessisset ad coelestem patriam
protinus evolasset, propter Sacramenti fidem, etsi non
propter fidei Sacrsmentum," Alexander III.

(18) e.54, X, I, 6 gloss on word "Deceptas" --- Sed numquid
valebit 111is absolutio illius talias Parelati, sive
poenitentia per illum imposita? Non videtur; quia
rullam potestatem habet ligandi, vel solvendi .... In
isto casu non credo, quod perirent, non quia ille hoc
poaget, sed propter fidem quam habebant de Sacramento, cum
crederent illum adhuc esse suum Praelatum,

sola fide gslvantur ...." e# ite in
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Due credit however must be given them for what they
did accomplish. They advanced the doctrine a stage further
from the state in which Gratian had plsced it. And though
their writings on the aubject were admiitedly meagre, thgy
at lesst set a headline for subsegquént commentators, and
helped to make possible the development that was soon to be
effected.

ARTICLE III. EARLY DECRETALISTS.

The Decretalists may be described as the successors
of the glossators. They differed from the glossators only
in this that, while the latter inserted their comments and
explanations of the Decretals in the margin of the official
text itself, the Decretatists' commentaries took the form
of formal treatises. These commentaries while being
completely distinct from the text of the Corpus Juris Canonici
itself, had that text as basis, and usually followed the
order obtaining in the text. The commentariee of chief

intereat here are those of Innocent IV and Hostiensis.

A. JIvonocent IV.

First in order of time and of importance is the
commentary of Pope Innocent IV (Sinibaldus Fliseus 1254) - the
first instance of a canonical writer in the Chair of St. Peter.

This commentary, or "Apparatus™ as it is called, was compiled

about the year 1251,%2)

and as the great glossator Bernard
Parmensis died in 1263, this work can be regarded as contem-

poraneous with the "glossa Ordinaria" on the Decretals of

(1) cf. Cicognani, Canon Law, p.332.

(2) ef. A. Van Hove, Prolegomena, n.Lu56, 2.
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Gregory IX. Yet there is no comparison between the notes
of the glossators and the commentary of Innocent as far as
their respective treatment of the question of common error is
concerned. Innocent displays a much keener awareness of the
existence of the doctrine and the conditions required for its
application. It may Justly be claimed that he is the first
canonical writer to make a scientific approach to the whole
question. There are four chief points to be treated in
connection with Innocent's teaching on the doctrine of common
error:~ (a) Necessity of a title,

(b) Its application to delegated power.

(¢) Ite application to non-jurisdictional power.

(d) Ite application to the forum internum.
Ve shall treat briefly of each of these in that order.

(a) Necessity of a title.

Our opening extract from Pope Innocent's writings
marks the beginning of a long controversy which continued
right up to the publication of the Codex Juris Canonici -
whether an office holder requires a "titulus coloratus" to his
office in order that his official actions may be rendered valid
by reason of common error. The occasion is his treatment of
the decretal "Nihil" de Electione.(j) Legislating on the
confirmation of elections - the election of all ecclesiastical
officials required confirmation with the sole exception of

the Pope(u)

- this decretal lays down that those office-
holders who have no Superior under the Holy See shall,
immediately on their election, approach the Supreme Pontiff
either personally or by properly asuthorized representatives,

to obtain confirmation of their electionm.

(3) c. Lu, X,I, 6.
(4) cf. D. XXIII, c., 1; ¢,17, X, 1, 6.
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But those who live far away from Rome i.e. outside the

boundaries of Italy, shall, in the meantime while awaiting
confirmation, administer their charge, enjoying all the rights
and privileges of their office - with this one exception, that
they cannot alienate ecclesiastical property. From this
arises the question asked by Innocent: what of the case

where the person elected exercised hiam office according to

the instructions of this decretal, but being afterwards found
unsuitable was removed from office without ever having obtained
confirmation of his election - what of the official acts
performed by him in the meantime?(s) In reply, Innocent
quotes laws supporting the opinions both affirming and denying
the validity of the acts in such a case: then in his custom-
ary manner, he proceeds to give his own solution. In doing
8o, however, he wanders beyond the obvious limits of the
question and seems rather to make it an occasion for the
expression of his views on the subject of common error. 1In

this 1light then, we must accept the extracts which follow.

He commences: "Dicimus quod omnes qui habuerunt
canonicum ingressum licet postea fiant haeretici vel symoniaci,
ratum est quod fit ab eis quousque tollerentur.(s) Here he
visualizes an ecclesiastical official legitimately instituted
according to canonical requirements, but who afterwards becomes
a heretic, and thereby ipso facto incapable of holding office
or of validly exercising it(7) - and he declares that the
official acts of such a person are to be regarded as valid as
long as he is tolerated ("quousque tollerentur.") And as we
have already seen, this is equivalent to saying that his
official acts are to be regarded as valid as long as the defect

under which he labours remains occult, or correspondingly as

(5) ef. Apparatus ad c.by, X, 1, 6.
(6) Apparatus ad c.l4l4, X, 1, 6.
(7) cf. c. 49, X, V, 39; c.8, C.XXV, Q.1 - "Et quod ab

infidelibus vel haereticis factum fuerit omnino
caasabitur."
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long as he is commonly reputed to be a real official. On

the other hand he continues, "cassantur acta si in principio
non haberet casnonicum ingressum, ut quia symoniace vel per
intrusionem .... assumptus est."(s} It is not quite clear
whether Innocent is here speaking generally of the invalidity
of acts performed by an official who has acquired an office
without proper canonical institution, or whether he intends

to declare invalid the acts of such an official even when
through common error he is generally considered genuine. From
the general context however, and especially from the contrast
so noticeable and striking between the two phrases, "qui
habuerunt canonicum ingressum" and "si a principio non haberet
canoniceum ingressum," it would seem that he has the question
of common error in mind in the second case just as he had in
the first. Fpom this we may conclude that Innocent demanded
that an official should have a canonical title to the office
he held, in order that the principles of common error might
have effect; in other words, that he should have acquired

the office through the normal canonical procedure - canonicus

ingressus-- though de facto he was not a real official because

of a hidden incapacitating defect.

That this was the attitude of Innocent is verified by
his remarks in a different context. Vindicating a decision
given by Pope Innocent III, he says that this decision(g) is not
contrary to the prescription of the Lex Barbarius which states
that sentences pronounced by one who is in possession of an
office are valid even though that person was not really
praetor: '"sed ibi respondent, illud ideo esse non quia in
possessione erat: quia vere judicandi potestatem acceperat

ab imperatore, et omina alia faciendi quae ad praetorem

(8) Apparatus ad e.i44y, X, 1, 6.
(9) ef. 8, X, 111, 36.




pertinebat: 1licet non esset legitimus praetor sed per
obreptionem.“(lo) Innocent is really quoting the opinion

(11)

of others here, but from the sentence immediately follow-
ing it is certain that this is his own opinion also - "Et idem

dicendum est in quolibet praelato confirmato: et de hoc nota

supra e nihil de electione,” which is the chapter we have been

quoting from above.

Interpreting Dig. I, 14, 3, as signifying that the
acts of the slave - praetor Barbarius were valid not solely
because he was in possession of the office and was commonly
considered a real praetor, but also because he had been
appointed to the office by the proper authority, Innocent
applies the same ruling to Csnon law. Common error alone is

not sufficient - the ecclesgiaastical official about whose

capacity the error exists must have been commissioned by the
proper authorities; he must have received proper canonical

(12)

institution before the validating principles become effective.

(b) Common Error and Delegated Power.

An interesting feature of the teaching of Innocent IV
on this question of common error is that he did not recognize
the application of the doctrine in the case of the exercise of
delegated Jjurisdiction -~ or at least of delegated Jurisdiction
for one case only. Appreciating the fact that the whole
purpose of the doctrine was to provide for the public or
common utility, he failed to see how this common utility could

be verified when jurisdiction was delegated for one individual

(10) Apparatus ad c.8, X, III, 36.

(11) NOTE. The subject of "respondent" is found a few
sentences earlier viz. "Certi quidam .ec..."

(12) This opinion is also stated in another context in the
commentsry of Innocent on c.u4l, X, 1, B. "Sed de istis non
confirmetis dicunt aliqui quod si aliqua fecerit in Judicic
vel etiam extra judicium ex officio, ut emancipationes, et
similia quod propter errorem communem et utilitatem
publicam valet, ff. de.officio Praetoris Lex Barbarius.
Quominus posset responderi quod ibi ideo tenet quia erat
praetor confirmatus a praefecto praetoris, vel ipsa elect-
ione, sed non confirmatus nec electus non est praelatus.”
Note the first use of the term error communis in canonical

iuriegrudence.
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case. The context in which this opinion is expressed im
expraxneEd is the commentary of Innocent on ¢.22, X, 1, 3.
According to this decretal certain Jjudges had been commissioned
to examine and give Jjudgment on a particular case in connection

with a convent of nuns; the rescript by virtue of which these

Judges had been delegated was invalid by reason of obgeption;
their sentence therefore was declared invalid. To the
objection that this sentence should be regarded as valid by
virtue of the Lex Barbarius - because the nuns, being ignorant
of the defect in the rescript, considered the judges to be
properly appointed - Innocent replies that the acts of Barbarius
were valid "propter utilitatem multorum qui habuerunt necesse

agere apud eum .... hic sutem cum causa una tantum commissa

ait, non est multa utilitas subditorum. Unde propter hoc non

est tolerandus iste processus."(13)

It must be emphasized, however that Innocent is speak-
ing only of delegation for one case; it does not necessarily
follow from this that he would hold the same view if the
delegation were general or ad universitatem causarum, such
a8 that of a general legate of the Holy See.(lu) He does not
advert to this latter possibility. He does mention, in
another context, this distinction between ordinary and dele-
gated Judges in connection with the application of the doctrine
of common error, but there also he has in mind delegation for
one case only.(ls) In the absence of explicit reference to
it we can only surmise what Innocent's view on the point might
have been. But from the reason given for his not applying
thia doctrine to cases of delegated power, viz., "non est multa
utilitas subditorum” we can deduce that he had in mind only
delegation for individual cases; for the power of jurisdiction
obtained by virtue of genersal delegation &0 closely approximates

in effect to that acquired by virtue of an office, the same

(13) Apparatus ad c.22, X, 1, 3.

(14) i.e. a general legate as contemplated in e¢.2, X, 1, 30.

(15) cf. Apparatus ad c.23, X, 1, 29. "Secus autem in delegato
qui vult illam causam tantum quae in delegatione continetur
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distinction could scarcely be said to apply in its regard.
So that when we quote Innocent as holding that the principle
of the lex Barbarius do not apply to delegated Jurisdiction,
we should qualify the statement to this extent that general
delegation is not explicitly included by him, and that, from
the context, he appears to refer exclusively to delegation

for individual cases.

(c) Application of Common Error to Non-Jurisdictional Power.

It is worthy of note that Innocent IV did not confine
the efficacy of common error to the validating of acts
performed by virtue of Jjurisdiction. If he did not explicitly
state it, he at leass strongly implied that common error could
have the effect of validating the official acts of a notary.

He defines a public document as that which carries authority
"sine adminiculo vivae vocis alicuius notarii, qui forte
mortuusa est."(ls) If it is obJjected that the person who

drew up a particular document was not a legitimately designated
notary, the burden of proving that he was a real notary rests
with the party introducing the document. This could be

proved either by witnesses or by a public document attesting

to the fact that such a notary was legitimately appointed.
Furthermore he declares that it would be sufficient if it

could be established by means of witnesses that the person in

question publicly exercised the office of notary, "Crederem

autem gquod sufficeret si per testes probaretur quod publice
officio notarii fungebatur .... ff. de officio. Praet. 1.
Barbarius, C. De Testibus 1, I"(17) - thereby implying that the
document was equally authoritative whether the notary was

really legitimately designated or only commonly reputed to be

(16) Apparatus ad ¢.1, X, II, 22.

(17) Apparatus ad e.l, X, II, 22.
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notary due to the fact that he publicly exercised the office.

That this is the implication intended by Innocent himself is
clear from the laws he quotes as the basis of his teaching,

viz., £f. de officio Praet 1, Barbarius (D,I, 14, 3) and

C. De Test. 1, I, (C. III, 23, 1.) both of which we have

discussed in an earlier chapter.(la) In that chapter we have
gaeen too, that in Roman law, it was certainly recognized that
common error supplied the necessary capacity to a putative
notary in order that he might validly draw up public documents,
but this statement of Innocent is the first indication we have

of its obtaining in Canon law also.

(d) Application of Common Error to the Internal Forum.

¥hen treating of the glossators ahove we mentioned that
they appeared to confine the application of the principles of
common error to the external forum, as shown by their inter-
pretation of that passage in the decretal "Dudum" (c.54, X,
1, 6,) - "Et sic per ipaum eaedem animae deamnabiliter sunt
deceptae." The same can scarcely be said of Innocent, for
when he declares valid all the acts performed by those pre-
lates who, after canonical institution, had become heretica(19)
he makes no distinction between acts pertaining to the external
and acts pentaining to the internal forunm. Hence we should
seem Justified in maintaining that he regarded as valid all
sacramental absolutions imparted by them, just the same as all
the Judicial sentences psonounced by them, and all the other

acts of administration pertaining to the external forum.

Yet when he is confronted with an explicit and conprete

question as to whether the principles of common error cover the

—

(18) cf. Supra Sec. I, ch. 1.

(18) cf. Apparatus ad e¢. L4, X, 1, 6, "Dicimus quod omnes
qui habuerunt canonicum ingressum licet postea fiant
haeretici, vel symoniaci, ratum est quod fit ab eis
quousque tollerentur.”
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case of sscramental confession, Innocent seems to be hesitant
and doudbtful. Evidence of thie is had in his explanation

of the passage quoted above from the decretal "Dudum." He
offers two alternative solutioni(zo) - (1) "potest dici

animas non deceptas cum ab omnibus habeatur praelatus et valet

poenitentie ab eo recepta. Veniam enim meruit quia ignorens

deliquit. D. VIII, c.8." As he states it here, it is clearly

a case of common error, but Innocent suggests holding for the
validity of the confessions on a cpmpletely different basis - |

by appealing to the words of St. Paul, - "I obtained the mercy

of God because I did it ignorantly in unbelief."(ZD

But u
evidently he ia not so sure of this, for he immediately adds
that if anyone who confessed to this putative prelate should !
afterwards discover that he was not a real prelate, that
person should confess and obtain absolution anew. (2) The
second solution is more to the point - "Vel potest dici quod
vere absolvit quamdiu toleratur a Superiore." Here he
undoubtedly suggests the efficacy of common error with regard
to the internal forum. But he suggeats it in none too con-
fident s manner. He seems to put it forward as a possible
alternative solution to the question, rather than as his own
considered and definite opinion, which is usually introduced
by more forceful terms such as "Dic," "dicimus;" "dicendum
est," etc. The hesitancy with which he forwards the opinion
obviously indicates that it is some%hing new; we may safely
assume that he was the first to have given expression to it.
Much credit is due to Innocent for this, for it marks the
beginning of a new stage in the development of the doctrine

under consideration.

(20) Apparstus ad c.54, X, 1, 6.

(21) 1. Tim. 1, 13. ef. also D.VIII c.8 - quod simpliciter
erranti potest ignosci.




B. Hostiensis.

Despite the apparent doubt and heagitancy of Innocent
on this point just discussed, it is interesting to note that
another great canonist of this period, Wwho was practically a
contemporary of Innocent, put it forward as certain that the
principles of common error apply even to the internal forum.
This canoniat was Henry of Segusio - better known as Hostiensis
(+ 1271). Commenting on this same phrase in the decretal
Dudum he follows the same lines as Innocent and holds for the
validity of the absolutions conferred on the penitents in
question for the same reaaons.tzz) Continuing, he states
that certain authore were of the opinion that the pengtents
in the circumstances ghould receive absolution anew from a
real priest, when they had discovered the true state of things;
the laws quoted by them in support of this opinion being

de Poen c. Omnis utriusque sexus and de Presbyteris non

baptizatis c. Venlens. This is, in effect, a repetition of

the opinion of the glossators seen above, which held for the
invalidity of the Sacrament of Penance in this case, but for

the salvation of the souls concerned per fidem Sacramenti.

The laws referred to as a basis for the opinion are c¢.12, X,

V. 38 which decrees that each person must confess at least

once yearly to his own pastor, or to another priest with the
permission of his own pastor previously obtained; and c.3, X,
IIT 43, which decrees that a non-baptized person cannot be
ordained, and if de facto he is ordained he does not receive
the character of Orders - even though he is generally believed
to be baptized. These laws, according to the sponsors of the
opinion, imply that the application of the principles of common

error is excluded in matters pertaining to the internal forum -

(22) Leotura in Quinque Lib. Decr. ad c.54, X, 1, 6.
"Excusantur sutem animae gubditorum propter justam
ignorantiam arg. D. VIII, c.8, Consuetudo, et quia
praelatus ab mncclesia toleratur C.VIIL, Qe4, C. nonne.
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and hence that the penitents concerned in the present case,
on realizing the true state of things, must confess and be

abgolved again.

Hostiensis very ably denies their contention and
refutes the basis on which they place it. We quote verbatim -
"Tu dicas hoc esse consilium cautum; non tamen est de
necessitate juris. Nam qualiscumque 8it presbyter vere
sbsolvit ex quo curam tenet dummodo servet formam Ecclesiae,

quamdiu probabilis est ignorantia et ab Ecclesia toleratur

ut in praemissis Jjuribus et ff. de officio Prasetoris, L.

Barbarius. Nec obstet de Poen.c. Omnis utriusque sexus quia

loquitur quando quis scienter vadit ad extraneum Sacredotem:

nec obatat de Presbyteris non baptizatis, c. Veniens. quod

loquitur quando fundamentum sacramentorum desst ubi quidem

superaedificari non poteat.“(zj)

There is no difficulty in
diacerning the mind of Hostiensis on the point; from this
passage it is apparent that he is convinced of the application
of the principles to the internal forum - provided all the

requisiste conditions for common error are fulfilled.

But though there is no difficulty about the meaning of
this passage, there is however one phrase in it which appears

somewhat strange and unfamiliar, viz., "quamdiu probabilis est

ignorantis." There is, of course, a very close relation

between the notiona ignorance and error. Ignorance may be
defined as the absence of due knowledge; error is simply =a
false Jjudgment. Ignorance is a negative thing; error is
positive in so far as a positive judgment is made about some-~
thing. Obviously, however, the error or false Judgment is
merely a conseqguence of ignorance. In law both ignorance and

error are regarded as the sameé and are governed by the same

(23) Lectura ad 005)4’ X, I, 6.
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(2u)

norms, at least in so far as they are the cause of acts.
It is8 quite intelligible then that Hostiensis should refer to
ignorance - it being more fundamental than error. And wa
shall see that canonists of a later date often refer to
ignorance and error quite indiscriminately in connection

with this subject of common error.(25) Less familiar however
is the expression "probabilis ignorantia.™ In no modern
text-book do we find a division of ignorance into "probabilis"
and "improbabilis:" no theologian or canoniat of the present
day speaks of ignorance as being probable. However, during
the 13th century when Hostiensis wrote, the term "ignorantie
probebilis" haed a definite meaning: 1t was used in opposition
to "ignorantia crassa et supina.” This can be deduced from

Ce2, 1, 2 of the Decretals of Boniface VIII(26)

first part of
which decrees - "ut animarum periculis obvietur, sententiis
per statuta quorumcumque Ordinariorum prolatis, ligari

nolumue ignorantes dum tamen eorum ignorantia crassa non fuit
aut supiha." The meaning is obvious: those who are ignorant
of the statutes of their Superiors, provided their ignorance
is neither crass or supine, are not bound by those statutes.
The gloss on this decretal puts the same thing in different
yerml(27) - "Nota ex principio capitis gquod statuta Episcorporu
vel gquorumcumque habentium potestatem statuendi, non ligant
probabiliter ignorantes qui possunt prasetendere justam causam
ignorantiae."” The same expression is used by Joannes

(28)

Andrese. And, if we may ancitipate a little, the same

distinction is found in the writings of Papormitanus.(29)

32,
(24) e.g. cf. VERMEERSCH-CREUSEN, Epitome I, n.p"In jure tamen
aequiparasntur.”

(25) ef. e.g. Baldus, Comm. in Dig. I, 14, 3. Lect. I, n.25:
Panormitanus, Comm. ad c¢. 13, X, 1, 3, n.12.

(26) i.e. "Liber Sextus Decretalium" - promulgated by the
Bull Sacrosanctae 3 Mar. 1298.

(27) C. 2. 1, 2, in VI gloss = "Casus."

(28) e.2, I, 2, in VI gloss on words "Ut Animarum" - Et ejus
duo sunt dicta: primum quod statuta Ordinariorum non
ligant probaebiliter ignorantes ......

(29) comm. ad c¢. 13, X, I, 3. "Et in casu aut erat ignorantia
probabilis, et sustinetur propter probabilem ignorantiam ...
Aut ignorantia non erat probabilis sed crassa et supins,
et tunc actus est nullus, si impedimentum ex se inducebat
nullitatem.”




Hence we may safely assume that "ignorantia probabilis"
corresponds to what is known at the present day as "ignorantia
invinecibilis,”™ or equivalently inculpable ignorance. There-
fore when Hostiensis wrote "quamdiu probabilis est ignorantia
et ab Ecclesia toleratur" he simply demanded thst the error
shculd be based on ignorance which was inculpable: if it
were bssed on crasas or supine ignorance (and therefore
culpable) the principles of the lex Barbarius would not apply.
In agzigg, therefore, that common error produced certain
effects, Hostiensis did not include all categories of error:
he inserted a very definite qualification as-to the quality of
the error - thus limiting to & certain extent the scope of
the application of the principle, and marking also a further
step in the development and clarification of the doctrine.

C. Other early Decretalists.

There is little else worthy of note on this subject
of common error in the writings of Hostiensis. Nor do any
of his contemporaries at the close of the 13th century make
any further contribution to the development of the doctrine.
They reiterate much of what we have already seen - the
repetition of which would be superfluous. There is one point
in their writings however which we would wish to emphasize
again, viz., that they invariably visualized common error as
a safeguard, ensuring the validity of the official acts of a
public official, whatever the nature of his power might be;
they did not confine or restrict its influence to acte
performed by virtue of jurisdiction alone - they made no
distinction whatever with regard to the nature of the power
or authority in question, It was sufficlent that the
official in question be a public official, and that he be

acting by reason of his office. Thus Innocent IV often refers




to acts performed "ratione officii" or "ratione publici

officii" when treating of the applicetion of the doctrine.(jo)
That thies is the attitude of other wikiters also is shown by
their continual application of the doctrine to the official
acts of a notary - the most common example of a public
official who does not enjoy the power of Jurisdiction. 1In
terms which are practically an exact repetition of the words
of Innocent, which we have discuseed earlier in this chapter,
Hostienais makes the application to the acts of a notary.(jl)
Giulelmus Durantie (+ 1296) puts the seme thing in very clear
terms. Repdying to the question as to the position of acts
performed by one who exercised the office of notary, but who
was later discovered to have held the office invalidly, this
canonist writes - "Dic quod si habuit privilegium ab eo qui
potestatem habuit creandi notarios, licet postea appareat
eum non posse notarium esse puta quia servus esse .... tunc

ingtrumenta ejus valebunt, ut patet in Barbario quia fuit

a populo electue, et ideo ejus sententiae valuerunt.“(32)

It is interesting to note that Durantis follows
Innocent IV in demanding canonical institution by the proper
authority in order that an official might benefit by the
supplying principle of common error. Thus he quelifies the
above gtatement by inserting "Si habuit privilegium ab eo qui

potestatem habuit creandi notariocs,"” and in the next sentence

he continues "Si vero nullum privilegium habuit, tunc communis

error non potuit eum fscere notarium." In passing we might

(30) E.g. cf. Apparatus ad c.4h, X, 1, 6; ad c.8, X, I, 4;
ad c-l’ X, II, 22, etc.

(31) Lectura in ve. Lib. Dec. ad ¢.1l, X, II, 22 = "... Sed et
gufficeret si probaretur per testes quod tempore illo
quo fuit factum instrumentum quod nunc in dubio revocatur,
officio notarii sive tabellionis publice fuFgebatur ....
ff. de offic. Praet. L, Barbarius, c. de Test. L. 1 ...."

(32) Speculum Juris, Tom. I, De Instr. Editione 8 Restat
videre n. 32. NOTE. Guilelmus Durantis is better known
as "Speculator.®
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mention another sponsor of this opinion - Guido de Baissio
(t.e. Archideaconus + 1313), who makea thie confirmation by
the proper authority just as essential for validity as any
other factor: "Nam quamdiu toleratur, omnia quae gerit,

sustinetur propter confirmationis tuitiorem.“(33)

Reviewing very briefly the writings of 13th century

sanonists we can say that they did much to further the develop-

1
ment of the doctrine of common error. But though they defined
“umm——r
the 1limits of the application of the prineciples and to some

pa——
extent at least, determined the conditiona required for their

application, still their treatment of the whole question is
rather incidental: we arrive at a knowledge of their teaching
on the qguestion solely from applications made by them in
particular cases; they do not give a comprehensive or detailed
discussion of the doctrine itself. This position is easily
understood however, when we recall that it was only in the 12th
century that the revival of civil jurisprudence as s science
had taken place. The Church itself had no positive legia-
lation on the subject of common error: the Canonists therefore
were dependent on civil law in the matter - and to a certain
extent gghfhe teaching of civil Jurists. So, until such

time as the civil jurists had themselves evolved a studied
treatment of the question as contsined in their own laws,

(such as in Dig. I, 14, 3, etc.) it could scarcely be expected
that the doctrine would be found in a highly-developed form in
the writings of the Cgncnists.

It was only in the 14th century - over two centuries
after the reviva}(- that we find the first really efficient

and speculative treatment of the subject by civil juwists.

(33) Errsarationes guper Decreto ad ¢. 37, C.XIII, Q.2
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For this we are indebted to two eminent jurists - Bartolus
de Saxoferrato (+ 1357) - with whom originated a new method
of commenting on Roman law, and whose followers ceme to be
known as Bartolists - and especially Baldus de Ubaldus

(+ 1400), en expert in both civil and ecclesiastical law, who
wrote commentaries on both the Justinian collections and on
the Decretals of Gregory IX. We shall discuss the writings

of these Jurists in the following article.

ARTICLE 4. CIVIL JURISTS OF THE 1l4th CENTURY.

ety S Ry S ik T -

The teaching of these two Jjurists - Bartolus and
Ubaldus - may be aummarized by saying that it provides an
answer to three main questions :-
1. How does common error produce its validating effect?
2. What is the purpose of the doctrine?
3. What conditions are reqguired thaet it may produce its effects
We shall treat of each in order.

l. How does common error produce its validating

effect?

When examining the writings of the glossators on
Romen law we saw thet, according to them, Barbarius by virtue
of his appointment as praetor became s free man and was a resl
praetor.(l) Such were the effects of cémmon error sccording
to them; and as such, these effects were very radical -
radical in so far as they implied the healing of the deficiency
at the very root by deleting all personal incapacitating
defects, as it were, by one act, thereby rendering the person
in question a real official, and capable from the very begin-
ning of office of performing valid acts. From this we con-

cluded that the notion of the glossators with regard to the

(1) ef. D. I, 14, 3 gloss on words "Functus sit."
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question as to how common error produced its effects, seems
to have been that, with the general sanation of personal

defects in the beginning, all subsequent official acts were
sutomatically valid in the normal way; hence common error
really conferred habitual capacity on the official for the
duration of the term of office; and this in the case of a

judge or prelate would mean habitual jurisdiction.

Accursius who compiled the ;lossa Ordinaria died in the

year 1260. It is interesting to note that Bartolus who

wrote practically s century later subscribed to this opinion

of the glossator, viz. that Barbarius by virtue of his appoint-
ment became free and was a real praetor.(z) He admits, how-
ever, that the point was disputed and quotes from authorities
holding the contrsry opinion, viz., that Barbarius was not a
real praetor.(3) This latter opinion seems to hawve gained
support rapidly, for not long afterwards Baldus de Ubaldus
could refer to it as being the "communior opinio."™ Some of
the arguments put forward by Bsldus in support of this more

dommon opinion are worthy of note:-

1 ".... qui secundum legem creatus non est, verus
praetor non est ........ adeo ut etiamsi perceperit commodum
officii, tamen officium non dicatur habere ......

2. Cum rationes huius legis sint aequitas et publica
utilitas et illae rationes foveant actibus Barbarii, sed non
Barbario; ergo acta valent, sed Barbarius non est praetor,

et sic invenitur administratio dignitatia ubi nom est dignitas.™

!
(2) Comment. In Dig. 24 I, 14, 3, Lect. I. n.3 - "Quaero
numquid iste ¢(i.e. Barbarius) fuerit liber? Et tenet
glossa quod sic, maxime ne homines decipiantur legis
authoritate .... Dico quod glossa bene dicat .....
n.4. Quaero numquid iste fuerit vere praetor? Et
determinat glossa quod sic. Ultrapontani centrarium ...
Dico tamen quod glossa bewe loquiter.®

(3) comment. in Dig. ad I, 14, 3 Lect. I. n. 3 "... Et tenet
glossa quod sic «... Ultramontani ut Petrus, Jacobus de
Ravenna, Cymus et Guilelmus tenebt contrarium ....."
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3. S1 autem veleris tenere communem opinionem quod
Barberius non habebat veram praeturam nec libertatem, dic
quod una quaestio tantum solvitur in litera, scilicet quod

w(l)

gesta valeant .....

From these and other arguments Baldus concludes -
"Ex illaa est communior opinio quod Barbarius non fuit praetor,
scil. vere, gsed jurisdictione, scil., quoad ordinata per

ipsum."(5)

The arguments are obviously reasonable and convincing;
they are supported by the statement that the opinion is the
more common. There is a definite change over from the
teaching of the glossators - there must consequently be a
corresponding change in the notion a&s to how common error
produces its effect, or the manner in which official actions
are rendered valid. Under this opinion there can be no
question of a generasl sanation of incapacitsting defects thus
conferring habitual capacity on the official concerned - such
as we visualized above. Here there is no such sanation -
Barbarius according to thie view remeins incapax: he is not
8 real praetor - "Barbarius non fuit praetor, scil. vere,
sed Jjurisdictione, scil. quoad ordinata per ipsum."(s)

Baldus here seems to imply that barbarius becams praetor for
each individual official sct performed by him; that the
necessary capscity was supplied to him for the valid perfor-
mance of each succeeding act; that jurisdiction was supplied

to him per modum actus. He leaves no doubt that this is

his meaning when farther on in the same context he writes -

"et sic Barbarius hsbuit Jurisdictionem actu et non habitu."

This is admittedly a notable advance in the theory of common
error; indeed we may well say that it is the first really

theoreticel discussion on the subject.

(4) comm. in Dig. ad I, 14, 3. Lect. I. n. 14,15. 35,
(5) Comm. in 0ig. ad I. 14, 3, Lect. I. n, 17.

(6) BALDUS, Comm. in Dig. ad I, 14, 3. Lect. I. n.17.
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2. What is the purpose of this doctrine?

The purpose or reason of this law, which states that
as a result of common error certain acts sre rendered valid,
is the public utility. This is made clear by Bartolus who,
in answer to the question why the Jjudicial acts of a Judge
who is inhabilis should be regarded as valid, replies -
"Publica utilitas, ne tot acta coram eo pereant."(7) Baldus
states the same thing.(s) It may be well to emphasize that
Bgldus insists that, in order that this law may have effect,
it must be the public utility that is at stake; private
utility is not considered. Replying to an objection arising
from the application of D. XII, 2, 17, the objection alleging
that this law should have the same effect as D. I, 1L, 3,
Baldus distinguishes between the exercise of a public office
for private utility and its exercise for the public utility. -
"Ibi (i.e« D. XII, 2. 17) erat officium authoritate publicum
sed utilitate privatum; hic (i.e. D.I. 14, 3) omnino publicum.
Unde hic vergstur utilitas publica, ibi non, et sic non
obstat."(g) He does not give any rules as to how to deter-
mine when the exercise of an office may be said to be for
public and when for private utility. But one thing he does
stress: public utility is not necessarily or exclusively
connected with acts pertaining to or deriving from universal
jurisdiction. Quoting Cynus(lo) as saying thet the public
utility does not enter into the guestion when one is dealing
with a particular case, Baldus by way of refutation, points
out that the public charascter of Jjurisdiction is verified not

only when 1ts spplication is universal, but equally when it

, (7) comm. in Dig. ad I, 14, 3 Lect. I. n.5,

(8) Comm. in Dig. ad I, 14, 3 Lect. I. n. 25.
(9) Comm. in Dig. sad I, lu’ 3.Lect. I, n. 27.

(10) NOTE. The writings of Cynus and other contemporaries
are not available.
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is particulsrized. This seems to run counter to the
opinion of Innocent IV holding that the Lex Barbarius does
not apply in the case of delegated Jurisdiction because the

12) Baldus does not

utilitas multorum is not verified.(
explicitly advert to this question, but we feel justified in
holding that in view of his attitude, as revealed in the
above context, he would draw no distinction between ordinary
and delegated Jjurisdiction so far as the application of the
principles of common error is concerned: he would regard the

public utility as being at stake in the exercise of delegated

jurisdiction Jjust as in that of ordinary.

3« What conditions are required in order that common

error may have effect?

This question concerns the conditione required besides
common error in order that this law may eapply. In the wide
sense the "publica utilitas" could come under this heading
also, in so far as there can be no question of the application
of the doctrine unless the public utility is involved: in

this sense it ie a conditio sine qua non. Rut the conditions

which chiefly interest is here concern the official, and
the qualifications required in him, in order that his actions

may benefit by the law.

We have already seen that Innocent IV required that

an official should have a canonical title to the office he
(13)

holds - otherwise common errecr would avail him nothing.

Innocent himself, however, noted that this view was not

(14)

univeraally accepted in his time. The question now

(11) cf. Comm. in Dig. ad I, 14, 3. Lect. I. n. 36 -
"ee.. male loquitur (i.e. Cynus), quia jurisdictio est
Juris publici in universali et in eingulari.”

(12) cf. INNOCENT IV, Apparatus ad c. 22, X, 1, 3.
(13) cf. Apparatus ad c. L4, X, I, 6.

(14) ef. Apparatus ad c. L4, X, I, 6. "Alii dicunt, sed non
placet, quod quamdiu est in possessione Episcopatus
etiam non confirmatus, valent non solum praedicta, sed
alia omnia quae facit, ne illudatur contrahentibus."
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makes a reappearance couched in slightly different terms:

instead of inquiring whether ingressus cenonicus is essential,

it is asked whether the suthoritas Superioris is required.

The discusesion of the question by Bartolus obviously indicates
a continuance of divided opinion on the matter. He quotes
two authorities - Jacobus de Ravenna and Guilelmus de Cuneo -
as holding the view that the official must have authority
from the proper Superior, and mentions three authors - Patrus,
Cynus Pistoriensis and Dinus Mugellanus - as holding the
contrary, viz., that such authority is not necessary.

Bartolus himself subscribes to this letter view.(15)

In
support of this view he draws an argument{from Nov. XLIV, I,
4.~ We had occasion to refer to this extract when discussing
the teaching of Roman law on the subject of common error.
Briefly the case contemplated is that of a person who has
acted for some time as notary and who is commonly regarded

as a legitimate notary, though, in fact he has never been
appointed by the Superior having the authority to do so -

his official acts are regarded as valid "propter utilitatem
contrahentiug." The inference obviously is, that since

the acts of this putative official were regarded as valid
when no proper Superior had appointed him, then the suthoritas

Superioris cannot be regarded as an essential factor for the

valid operation of the principles of the Lex Rarberius. It

is‘clearly a strong argument in favour of this view.

It must be noted, however, that Bartolus is not
consistent in his teaching on this point, for in another
context he veers completely around to the contrary opinion.
Thus, commenting on God. XII, 50, 7 he writes - "Ex fine
legis nota quod licet aliquis hebeatur et reputatur pro

publico officiasli, et revera non sit ex eo quod non fuerit

(15) cf. Comm. In Dig. ad I, 14, 3, Lect. I. vn. 5, 6.
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legitime ordinatus, vel qula reputatur tabellioc cum non

slt, vel judex cum non sit, quod acta facta per eum nullius
sint momenti, et ipsi faclens punitur.“‘le) Here he denles
the validity of the facts of such officlals because they have

not been legitime ordinatus vliz., appointed and constituted

according to the requirements of law by the Superiors having
power to do so. He implies then that common error avalls
nothing whaen the officlel 1nvalldly holds offlce by reason

of defect of fom in his appointment; the only occaslon

when 1t does apply 1s when the invalidity 1s due to a personal
incapacltating defect. He states it thus - "... hic obstat
Lex Barbarius, ff, de officlo Praetoris, qula gquandoque quias

est electus solemniter, tamen propter defectum personge non

potest esse, et tunc facta per eum valent cum sint publica
ut ibi (l.e. Lex Barbarius); quandoque quis potest esse,
sed non electus secundum formam debitam et tune facta per
eum non valant."(lv) The theory seems t0 have been that
without proper canonical appointment a person could not be
regarded as a public officlal - and consequently could not
velldly perform public acts - however much he might be con-
sidered so by public repute.

It would be difficult to say which of these opinions
Bartolus ultimately favoured. The latter view certainly
seems to have been the more widely accepted one at this time.
It 18 the view adopted by Baldus{18®) _ gna indeed 1t is the

view which stood practically unopposed for more than two

centurles after this time.

(16) Commen in Cod. ad XII, 50, 7, n.2.
(17) Commen.in Cod. ad XII, 50, 7, n.3.

(18) Ccomm. in Dig, ad I, 14, 3, Lect. I. n.29. "Hcce quidam
tamquam tabelllo confecit longo tempore instrumenta;
postea apparet quod non est tabellio quia creatus fuit
a non habente potestatem a Princips vel a rege. Certe
1lle nullus est et instrumenta sua sunt nulla, quia non
sunt facta a publica persona." cf. Also Lect. II, ni7
and Lect. II, n.5.




Baldus next ralses the question whether the offliclal
under consideration 1s required to be in good falth with
regard to his om status. In other words is it necessary
that the offlclal be ignorant of the fact of his incapacity,
or does the law supply even if, reallizing hls incapacity,
he dellberately and in bad falth performs the functions of
the offlce which he invallidly holds? Baldug notes that a
person may be in bgd falth in a twofold manner; (a) when
de facto he is incapable of holding office and reaslizes thisjg
(b) when de facto he 1s capable of holding office but is
convinced of the contrary. But bad falth 1s no obstacle;
he wrltes - "Nota quod quls quaerere potest quasl possessionem

jurlsdictlonls etiam cum dolo et mala fide."(19)

Nor does
the fim conviction that one 1s sctlng invalidly impede the
validating influence of this law - "Ista tamen oplnlo non
est curanda in judlce, quis quod facit, valet ex virtute
Jurlsdictionisa, Unde etsl Barbarlus credidlsset sua gesta

20
non valers, tamen valent per hanc legem.‘ )

An examination of the writings of the great Bagldus
would not be complete without a reference to what probably
1s his most dlstingul shed comment on the whole subject. One
would not expect to find 1t at this comparatively early period
In the history of the doctrine - perhaps it is because one
has been accustomed to gssoclating it wlith modern dlscussion
end controversies on the point. The extract reads:-
"Bt per hoc puto quod si Barbarius non exercuisset nisi unicum
actum 11le unlcus actus valeret, et de aequitate ita valult

primus quem fecit, sicut wl timus, #{21) In this Beldus

(19) Comment., in Dig. ad I, 14, 3 Lect. I. n. 29.
(20) Comment. in Dig. ad I, 14, 3 Lect. I. n. 29.

(21) Comment. in Dig. ed I, 14, 3 Lect. II, n. 18,




reveals a very clear knowledge of the exact nature of common
error. He puts us on our guard against the idea that common
error is to be estimated according to the number of people

who sctually approach the of ficlal in question in his official
capacity: common error 1s determined rather by the estima-

tion of the communlty independently of how many or how few

menbers of the community actually spproach the officlal in
this way. The passing of almost six centuries has taken
nothing from the value or truth of thls statement of Balduss

we shall meet the point again in later chapters.

In the present chapter we have made many references
to Roman law; and in the present article especlally, most
of our quotations have been taken from the Jurists! commen-
taries on Roman law. It may be asked by what right they
find a place 1n a work purporting to be cancnical. By way
of conclusion to thls chapter we may very profitably give a
brief summary of the relatlon between, and the influence

exerclsed by, Rojan law on Canon law.

Romen law was a well-developed system and an anclent
Ingtitution at the time of the foundation of the Church.
when Justinian had it systematically codifled in the 6th
century, the Church was still comparatlvely immature, and
only gradually developing as 1t were a legal system sulitable
to Its om purpose and end, It was inevitable that this
gystem should have much 1In common wlth the already existing
civlil system; for, as Clcognanl puts 1t, "why should the
Church disregard the large body of clvil laws relating to

Judlicial proceedings, contracta, certaln matrimonial impedi-

/

ments, the law of daomicile and prescription, and the 1like,

which had already been wlsely established and were in common
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use?(zz) Roman Pontiffs gave thelr gpproval to thls attitude !

towards clvil law-(23) Pope Nicholas I, ( 867) referred to
Romen laws as "venerandac leges Romanae."(24) Gratian seems
to have attached the same value and importance to Roman
legislatlon as to the eccleslastical canons, the only quali-
fication belng that the civil laws showld not in any way be
contradictory to the ecclesiastical. T™is 1s exemplified
by the numerocus quotations from Romsn law found 1n his
"Decretum; " and it is expressly stated in one of hils dictanS)
Towards the end of the 12th century Pope Luclus III,
( 1185) gave official recognition to Romsn law as belng
supplemsntgery to Canon law - by admltting its authorlty in

A Y
cases where Canon law was silent.‘26’

Some time later Pope
Honorius III ( 1227), whlle not abrogating this principle
of Luclus III, nevertheless declared that there were only
very few cases in which 1t could apply.(27) These were the
offlclal pronouncements on the matter, but in practice it
seems that the Decretists and Decretalists followed the
principle of Gratlan, and werse umanimous in holding that
eccleslastical causes could be decided indiscriminately by
elther civil or canon law, provided the civil law did not
contradict the latter.(28)  These commentators may not have
expressly stated so, but that this was thelr attitude is

clearly illustrated by thelr writings.(zg)

(22) Canon Law. p.l123.

(23) cf. c. 16, C.XI, g.l; c. 16, C.XXV, Q.2; c.44, C.XXIII,
g.5.

(24) cf. c.l. C. XXX,‘ q.3.

(85) Dictum Gratlani post c.4, C.XV, g.3. "Sed sicut circa
hulus ‘operis inltium praemissum est, toties leglbus Imper-
atorum In eccleslasticls negotils utendum est, quotles
Sacrls canonibus obvlare non inveniuntur,

(26) c.1, X, V, 32. (27) ef. c. 28, X, V. 33.
(28) cf. A.VAN HOVE, Prolegomena, n. 445, Note 3.

(29) A. VAN HOVE, Prolegomena, n.233 writes on this point -
Principium nulla dispositione canonlica est expresse
statutum, praxi sanctae Sedls et Synodorum est introductum
per scriptores et collectores collectionum canonicorum
est afflrmatum."
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From all thlis we can understand the lmportance of
the position filled by jurlsts such as Bartolus and Bgldus
In thelr role as guthorative commentators on the Justiniagn
laws. when later canonlsts had of necessity to appeal to
Roman law 1n order to supplement deflclencles in the eccles-
lastical code it was only natural that they should accept
the civil law as expounded by these jurists, Hence ths
great Influence exercilsed by these juriats on the development
of cenonical doctrine In general - and on the doctrine of
common error in particular. In the following chgpters we
shall examine the results of this influence as portrayed

in the wrltings of subsequent canonists.




CHAPTER _ II.

TEACHING OF 15th AND 16th CENTURY CANONISTS.

while emphasizing the lmportsnce of the civil jurists
and thelr influence on canonical teaching, the immediate
effects of thls Influence must not be exaggerated. It must
not be imagined that canonlsts as a result, proceeded to

include in thelr commentarles an ex professo treatment of

the theory of comon error. Rather, they continued to treat
of it incldentally, making application of it whenever the
occasion presented; and meking what explanatlons or quali-
fications they might deen necessary on such occasions. But
in these explanations and qualifications they display a more
confident note and reveasl a more well-=defined notion of the

doctrine than did sarlier cenonical wrlters.

During this periocd of the 15th gnd 16th centurles a
couple of names stand out in pre-eminence ~ Nlcolaus de
Tudeschis ( 1445) - better lknown as Panormitanus(l) - and
Felinus Sandeus ( 1505)52) From the writings of these and
others such ag Joannes Baptlsta de Salis‘s) Sylvester
Prierias,(4) S. Antoninus, Covarruvias Leyva, and Martinus
de Azpilcueta(s) we shall be able to obtaln a falrly accurate
end complete knowledge of the state of the doctrine at this
tine. It will be more simple and convenient to treat these
two centuries as one unity there is no outstending change to

be found in the teaching of the canonlsts betwsen the bezinning

and the end of this period. There are some points it 1s true,

(1) NICOLAUS DE TUDESCHIS was Archbishop of Panormitanus from
whence he acquired his name: we shgll refer to him in
these pages as PANORMI TANUS.

(2) NOTE. There were other eminent canonists at this period -
Joennes ab Imola, Josnnes de Sancto Georglo, Augustinus
Berouls, Joshnes a Ripa etc. but their works are not
avallable.

(3) Otherwise known as TROVAMALA: wrote "Summa Roscella."
(4) i.e. Magzolinus Sabaudus 0O.P.3 wrote "Summa Sylvestrina."

(5) Generally referred to as NAVARRUS.
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on which there is slight divergence of opilnion - these shall
be noted; but generally speaking they maey be sald to be in
agreement. A brief survey of the sallient points in thelr

teaching will suffice.

A. Nature of defect of capacity in which

comnon error supolies.

Panormitanus limlted the extenslon or scope of the
principlse when he declared that common error 1s of no availl
whenever the defect of capaclty 1s due to an lmpediment of
the naturael law. Replying to the questlion whether a sentence
should be retracted which was passed by a Judge who laboured
under an occult impedlment, he makes a distinctions 1if the
lmpediment arises from the natural law e.g. if the Judge is
insane, then the sentence must be regarded as null and vold,

"qule tolerantia nihil operatur circa Impedlmentum naturalg?L

This point 1s very reasonable and intelligible, for
if the natural law demands the fulfilment of a certain con-
dition for the valldity of any act or contract and this
condition is not fulfilled then 1t is beyond the power of any
human leglslator to supply the defect. An Inferior legls-
lator cannot by his om eauthority, sbrogate, change or
dispense from the law2 of a superlor legislator; hence when
an inferlor legislator declares that by reason of common error
the requlired cepacity to validly perform certain acts is
supplied, the capaclity iIn question must be required by virtue
of hls own law, or rather the defect In question must be an
absence of some condition required by that inferiorts own law.
The Church, then, can only supply defects which arise as a

result of the absence of condltions or qualifications required

(6) Comnentaria ad c¢. 13, X, I, 3.
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by Her own posltdve laws: She cannot encroach on the domaln
of either the natural or dlvine positlve law. Thls latter
is brought out clearly by Panormltanus in another context.

By reason of dlvine constlitution the power of Orders l1s
necessary that one may validly absolve, and ordain, The
Church cannot change thls constitution, nor can She dlspense
from 1t. She could never give to one who had not received
the power of oOrders, the power to validly absolve or ordain -
not even in common error. Panormltanus points out therefore
thet the principles of common error apply only in relation

to defect of jurisdiction, but do not apply in the case of
defect of the power of Orders: hence a person who is
ordained by one who is commonly reputed to be blshop, but

(7)
who de fecto 13 not a bishop, 1ls not validly ordained.

It 1s of interest to note that at least one author
has put forward the view that common error applies even in
the case of an impediment of the divine law; Mascardus
asserted that if a person confesses to one who 1ls commonly
reputed to be a priest but in reality is not, then both

F
confession and absolution are valid.‘e)

However, we need not
pay much attention to this, because some llnes further down
In the same context he contradicts this statement and falls

A
into line with the teaching of Panormltenus quoted above.{g'

(7) Commentaria ad c. 2, X, III, 43 ad finem - "Notatur
quod communis error seu opipio faclt valere gesta.
Ista enim procedunt in depentibus a jurisdictione, non
autem in dsependentibus ab ordine se¢.. BEx quo infertur
quod qul ordinatur ab eo qul putabatur eplscopus cum
non esset, nullam ordinem recepit.™

(8) cf. De.Probationibus, Vol. II Conclusio 649, n. 14.

(92) cf. De Probationibus, Vol. II Conclusio 649, n. 98,
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B. Quantlity or extent of error.

We have seen that Hostlensis Insisted that common
error would not supply the defect of jurlsdiction or of any
other capaclty, 1f the error were based on ignorance that was
crass or supine. This teaching 18 reiterated by Panormitéigi,

and by Felinus Sandeuegll)

Panormltenus now makes a further gttempt to clircum-
scribe the notion of common error. He asserts that a defect
or lmpediment in an officlal may be publicly known 1n one
place, and occult in another: yet the acts of this official
performed 1n the place where the fact of his incapacity ls
still occult, are rendered valid by virtue of common error.
He ascribes the opinlon to Joannes Andreae and describes 1t
as "most true." (Verissimum). By way of proof he notes
that 1n the case of Barbarius it would seem certain that in
his place of brigin he must have been known for what he really
was - a slave - yet when he came to Rome and was appointed
praetor, his offlcial acts were valid by reason of common
error.(lz) Panormitanus does not deflne what would con-
stitute a "Locum" or place in this connection, though the
fact that he refers to "locum judicii"(IS) would seem to

suggest that it need not necessarily be very large. Fellnus
. Sandeus taught that the error need not be one whilch involwes
all the people: he would regerd error as being common if the
officlel concerned were considered hablilis by all those who

(14)
knew him - "omnibus scientibus et cognoscentibus.”

(10) cf. Commentaria ad c. 13, X, I, 3 nn., 12, 13.

(11) cf. Commentaria ad c. 13, X, I, 3, n.5. - "Dispositio
L. Barbarius ff. de Offic Praet. habet locum etiam in
delegato .., Fallit istud primo quando ignorantis
Inhebl11l tatls esset supine."

(12) Commentaria ad c¢. 13, X, I, 3, n. 13,
(13) Commentaria ad c¢. 13, X, I, 3 n. 13 - "Nam verlsimle est
quod in partibus suls erat notarium i1il1los esse servos, et

tamen actus sustinetur si in loco judicii putabantur
liveri."

(14) cf. Commentaria ad c. 24, X, II, 27, n.3.




Probably the extent to which an official would be known would
depend on the size or extension of the area for which he was
acting as officlal: thus, generally speaking, the number of
people who would know a pastor would be limited according to
the extent of the parlshs g blshop would be known, ar at least
kmown of, by all those llving within the conflnes of hls
dioccese. It would seem correct to conclude then, that
according to the notions of Felinus, error could be dbslgnated
common if 1t was the comnon opinion of those who lived within
the territory to which the official 1n question was appolnted.
We put this forward as a suggestion however rather than as a

definite conclusion.

C. Necesslty of Good Falth on the Part of those

who beneflt.

Desplte the use of the expression "ab omnlbus sclenti-

bus et cognoscentibus" by Fellnus(IS)it 1s clear that he did
not require that each and every 1ndl vidugl member of the
community should err, in order that common error be reasllizeds
nor did he require that each and every one who knew, or knew
of, the offlclal should be 1n error with regard to that

Ind vidualts capaclty. He intended the term "omnibus" jo

be interpreted morally rather than mathematicaily. That this
is true is clear from a particular case dlscussed by him, and
by most commentators of this period and later. The case was
that of the few who might happen to know of the existence of an
lmpediment in a public offlclal, while the community at large |
woere in lgnorance of 1t - whether these few could benefit by
the errdr of the others, or whether the fact of thelr knowledge

would impede the valldating effect in thelr case. The very

(15) cf. commentaria ad c. 24, X, II, 27, n.3.




-B6=

fact of thelr asking the questlon straightaway proves that
these commentators did not require mathematical unanimity of
error in order that common error might be reslized. The
answers given to this questlon are in generasl agreement, but

not in every detall,

The question seems to have orlginated wlth Joasnnes
Calderinus: both Penormitanus and Fellnus Sandeus attribute
it to him.(le) Speaking of the cese where the parties alonse
are ignorant of the impediment under which the Judge labours,
whlle all others in the community know of the existence of
thls impediment, Panormitanus declares that the lgnorance on
the part of the parties concerned cannot be regarded as pro-
bable - and therefore there can be no claim for the validity
of the sentence through the influence of common error. He
then goes on to treat the converse case, viz., if the parties
to bhe case know of the lmpediment while all others are
ignorant of 1t. By way of reply he quotes the opinion of
Calderinus ..., "dicit Calderinus quod gesta ab excommunicato

quatenus procedit in favorem sclentls sunt nulla aut retract-

anda, qula cessat favor in scilente .... guod est verbum valde
notablle .....’517) this latter remark would indicate that
Penormitanus 1s 1n agreement with the opinion which he quotes.
It can scarcely be sgid, however, that Penormltanus glves a
complete answer to the questlon heres the question proposed
by him referred to sn impediment in the judge 1.e. ilmpediment
In general: the enswer refers only to a particular individusl
Impediment, viz., excommunication. It may be asked what was
his opinion on this point in relation to other occult ilmpedl-

ments of the positlive law, such as occult dismissal from or

(16) cf. Panormi tenus, Commentaria ad c¢. 13, X, I, 3. n.13.
FZLINUS SANDEUS, Commentaria ad ¢. 24, X, II, 27, n.8.

(17) Coumentaria ad c. 13, X, I, 3, n.l3.
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loss of office etc. In other contexts in which he refers
to thls polnt, Panorml tanus always seems to treat of
excommunication.(ls) Nevertheless we feel justified in
sttributing to him the same teaching with regard to the
other impediments on the grounds: (a) that he uses the
example of excommunicatlon as belng that of most frequent
occurrences (b) that the reason he alleges in the case of
excoomunicatlion applies also in the case ¢of the other
impediments, viz. "quia cessat favor in sciente."(lg) It
may be well to note here that Sandeus in his treatment of
the polnt expressly refers to gll 1mpediments.(20) We shall

now examine brlefly the oplnlons on thils questlon.

In the writings of both Panormltenus and Felinus
Sandeus there 1s evldence of indeclslon or uncertalnty as
to the exact conssquences, Thus Panormitsnus, following
the opinlon of Calderinus, asserts - "gesta gb excommumicato
quatenus proc?gg?t In favorem sclentis sunt nulla aut

retractanda: " and Sendeus - ",,. licet casterl ignorent,

(22)
tamen gesta in favorem sclentls sunt nulla sut irritanda."

In these contexts both authors seem doubtful as to the position;
they imply that it 1s possible that such acts are 1lpso facto
null and vold - and at least if they are not ipso facto null
then they should be rescinded, Yet both these authoritilss
state elsewhere without any doubt or qualification that such
acts are vaelid, but that they should be rescinded in order to
penalize those who knowinzly. approached asn incompetent offi?ggl

——— e - = — — -

T am e

(18) e.g. cf. Commentaria ad c. 24, X, I1, 27, n.l16.

(19) Commentaria ad c. 13, X, I, 3, n.13: cf. also Commentaria
ad c. 24, X, II, 27, n.lé6.

(20) cf., Commentaria ad c.24, X, II, 27, n.8: and ad c. 35,
X, I, 3, n.30. .r
(22) Commentariag ad c¢. 13, X, I, 3, n.5.

(23) cf. PANORMITANUS, Commentarie ad c.24, X, II, 27, n.l16.
"Collatio beneficll per excommunicatum cccultum el qul sclebat
11lum excommunicatum tenet mero jure ratione publici officii
conferentls, tamen iste cul facta est collatlo poterit privarl
il1lo beneficio ut puniatur in eo in quo dellquits participavit
nempe cum persona prohlbita ..."; cf, Felinus Sandeus,
Commentaria ad c. 24, X, II, 27, n.8.




According to thls view then, the acts performed by a public
offlclal In favour of the few In the communlty who are aware
of his incapaclty, are valid, but those persons act unlawfully
in thus approsching him end by way of penalty for thelr unlaw-
ful action the act of the offlcisl placed in thelr favour
should be rescinded. T™is opinion seems to have met with
general favour for Lt was adopted by other writers such gs

(24) 25
Socinus, Bertachinus,( ) and Sy1Vester.(26)

This question had s very practlcal bearing on the
Sacrament of Penance. Followling the view Just referred to,
1t loglically follows that 1f a person kmowingly confessed to
an occultly incapacltated confessor (who was commonly reputed
to be habllis)that person sinned gravely in doing so.
Sylvester adverts to thls and asserts that such a person is
bound to repest such a confession -~ hence implying the absol-
ution conferred to be 1nva11d.(27) The invglidity however
1s not due to the defect of power of jurlsdiction in the con-
fessor, but, as Medina(zs) points out, to the absence of the
required dlspositions in the penltent. For, by committing
greve sin in the act of recelving absolution he has placed an
obstecle to the valid reception of absolution. This teaching
1s merely a loglical spplication of the generally accepted
opinion of the time that it was unlawful to approach s merely
putative offlclal knowingly (i.e. in bad falth). Generally
speaking the act placed by that officlal in favour of those who

were in bad faith would be valid, but in the case of the

(24) cf., Regulae Juris et Fallentiae, Lit. G. Reg.CCX.

(25) cf. Repertorium, Pars I, Lit. C. verb "Collatio" n.70.
(26) cf. Summa Sylvestrina, Pars I, v. Excommunicatio, III, 5. |

(27) cf, Summa Sylvestrina Pars I, v. Confessor, I, n.l6. Nota
secundo, quod qui excommunicato occulte sclienter confite-
tur extra casum necessltatis, mortaliter veccat, et con-
fessionan 1terare tenetur ,,."

(23) J. MEDINA, De Poenitentia, de Restitutione et de Contracti-
Tom. I, Trac. II, De Poen. Q.XXII ~ Absolutio autem
Sacramentalls ab excommumnicato occulto impensa non ita
tenet, quia ejus defectus, per publicas leges humanas supp=
lerl non potest eo quod absolutio impensa actu peccanti,
seu obicem ponenti, de jure divino est nulla.




Sacrament of Penence the unlawfulness of the action of such
as were in bad faith would render the reception of the Sacra-

ment not only unlawful but also imvalid.

D. Appllcstlon of Common Error to the Internal Forum.

Much of this dlscusslon presupposes that the principles
of camon error apply to the iInternal or Sacramental forum.
Express references to this point durlng the 15th century seem
to have bean few. But, as we remarked in an earlier chapter,
when the commentators say that all the acts of a putative
prelate are valld it is practically certain that they intend
to include those which pertain to the intermal forum: Dbesldes,
1t is significant that none of these commentators expressly
exclude the latter. Panormitanus does make a passing refer-
ence to the point when tresting of e. Dudum (i.e. c. 54, X, I,
6), and follows the opinion put forward by Hostlensls, which
we have already seen.(zg)

During the 16th century references are more frequent
and leave no doubt about the prevalling attitude. Baptlsta
de Salis has it explicitly - "Et per praedicta habes quod sl
confessor excommunicatus tamen occultus et toleratus audiat
confessiones, quod confessiones factae cum eo valent nec sunt
1terendae postea superveniente scientia.“(so) The same is
repeated practically verbatim by SyIVestor.('?’l) And towards
the end of the century Navarrus writes - "Si quis ipso jure
auo titulo et possessione jurls privaretur ... et a Superiore
toleraretur, eo casu gesta per ilpsum in cansclsntlae foro

(32)

valerent, " Other authorities could likewlse be quoted,

{(29) cf. Commentarls ad c.54, X, I, 6, n.20.
(30) Summa Roscella v. Gonfesslo Sacrament. III, n.4L.

(31) cf. Summa Sylvestrina v. Confessor, I, n.l5.
(32) Opera Omnias, tom. I, De.Poen. D, VI, ¢. Placult, n.l1l79,
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bufp sufflcient has been sald to show that this was the
accepted opinion of the time ~ that 1t had become established

as the only reasonable and tenable opinion on the matter.

E. Nocessity of a Title,

whether treating of its applicatlon to the internal
or to the external forum, commentators of this perlod were

practically universally agreed that the suthoritas Superiorii

or csnonical institution was required in order that common

o

error might have effect. A brief summary of the evidence
will sufflce here.

Panormitanus basgses hls opinlion on the Lex Barbarius.

This law according to him has a twofold fundament - common

error and the guthorltas Superioris; for the slave who was
consldered free had received office from the legltimgte
asuthorilty. Both common error and this Intervention of proper
authorlity were equally essential; one without the other was
of no avail.(SS) All acts of an intrusus therefore were to
be regarded as invaelid - iIntrusus belng the term used to
designate a person who had acquired an office by means other
thagn those recognlzed ULy law. (34) Though the valldity of
this argument might well be challenged, it nevertheless went
for long unghestioned. The opinion was taken for granted by
most commentators, the result being thet no effort was made
to bring further arguments in support of it, Sandeus 1s
content with saying - "... publica authoritas cun quasi-
possessione capacitatis sufficit."(SS) Baptista de Salis,

speaking of confession, says that if a person wmlnowingly

(33) cf. Commentarla ad c.44, X, I, 6, n.ll.

(54) of., BALDUS. Gommenteria ad c.44, X, I, 6, n.3. Intrusua
i.6. fqul non intrat per ostium, id est qui non habet
canonlcum ingressum."

(35) Commentarla ad c.22, X, I, 3, n.3.
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confesges to an intrusus the confession 1s invalid and he is
bound to repeat the confesslon whenever he learns the truth:
should he never learn the truth them he will be saved per

7
fidem Sacramenti.(ss) Sylvester holds thls same view.(6 )

And this teachlng is found unchanged 1n the writings of

(z8) Thus far then

Navarrus at the end of the 168h century.
we find practlical unanimlty among authorlties on a question
that was soon to be the subject of lively controversy - result-
ing ultimately in the establishment of the contrary view.

Of this we shall see more later,

F. Common Error and Delegzated Jurlsdlction.,

Another question which was discussed at this time,

.and which seens to have recelved a satisfactory solution, was,

whether the doctrine applied in the case of delegated juris-
diction. We have met the question in a preceding chapter
when dlscussing the writings of Innocent IV, His name flgures
here agaln, in so far as his teaching on this point 1s recalled
by commentgtors of the 15th and 16th centurles, and rejected
by them. It will be remembered that Innocent denled the
applicatlon of the principles of the Lex Barbarius in the
case of delegated Jurlsdictlon: Panormltanus expressly states
that In hls time authors commonly denied this teaching,(3924o)
whlle later on Sandeus asserts that gll authorities opposed 1t.
Wnen treating of the wrltings of Innocent on this point 1t will

be remanbered, too, that we pointed out that probably at least,

(36) Summa Rosella, v. Confesslo Sacramentalis, III, n.4l.

(37) cf. Summa Sylvestrina, Pars I, v. Confessor, I, n.l5.

(38) cf. Opera Omnia, Tom. I, de Poen. D.VI, ¢, Placuit, n.180.
(39) cf. Commentaria ad c. 22, X, I, 3, n.10.

(40) of. Commentaria ad c. 22, X, I, 3, n.3.




this canonlst denied the application of the principles only

to delegation ad unam vel alteram causam. However, this

does not make any material difference in the present case,
because the arguments advanced by Panormitanus purport to
prove that camon error applles to all categories of dele-

gation - whether it be ad universitatem causarum or ad unan

caugam tantum.

The three chief srguments put forwsrd by Panormitanus
in support of his rejection of Innocent's contention are based
on three laws we have already seen, viz., c.l, C.III, Q.7:
Cod. VII, 45, 2 c.24, X, 11, 27, The argument from the
first two 1s, that in both these cases there iIs question of
a slave, who 1s commanly considered free, belng delegated as
Judge, and hls sentence in each case 1s declared valid, We
have already examined the juridical force or velue of the
dictun Gratlani referred to here {i.e. c.l, C. III, q.7) and
found that it 1s merely a repetition of Cod. VII, 45, 2.

In effect then the two arguments advanced by Panormitanus
here may be combined in ons. But from the words of Cod VII,
45, 2 - "8l arbiter datus a magistratibus, cun sententigm
dixit, In libertate morabatur, quamvis postea in servitutem
depulsus slt, sententla ab eo dicta habet rel judicatae
guctoritatem” - and from the annotation of the glossator

stating that an arbliter is a judex delegatus,(41) there can

be no doubting the validity and force of this argument of
Panormitenuss it satlisfactorily proves that comon error

applies in the case of delegated jurisdiction.

An equally rorcible argument is tlhab drawn from c.24,

X, IT, 27. We nave already seen that from the emphasis on the

(41) cf. C. VII, 45, 2, gloss on words "31 arbiter."

|
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word publice in this decretsl the glossators concluded

that 1If the excommunication were occult, the sentence would
have been valid by reason of common error. But the decretal
expressly states that the judges Iin questlon were deleiated,
for ome particular case only. Though the glossators did not
make explicit mention of this point it is obviously implicitly
contalned in their teaching that they considered the principles
of common error ae epplicable to delegated Jurisdiction - even
to delegation for one case. Hence Panommitsnus 1s quite
Justified in the conclusion he draws viz., "Nota 1bl publice
innodatus - quod gesta jJudice etlam delsgato publice excom-
municato sunt 1lpso jure nulla, secus sl non esset publice
excommmicetus sed tolerstus, ut hilc probatur s contrario
sensu, Et ex hos Infertur quod tolerantla operatur etigm

in delegato, et valeant gesta, sl cormuni opinlone reputabatur

habiii, n{43)

By way of answer to the objectlion put forward by
Innocent - that when an offlclal 1ls delegated for an individual
case there can be no questlon of the public utility belng at
issue - Panomltams asserts that, when g Superior delegates
for s particular case, the act of delegation 1tself implies
an exercise of authorlty which 1s at once juridically public
and fully verifies the notion of public utility, because the
Superior delegates in his capacity as a Juridlecal peraon.(“)

(42) NOTE. The relevant passage ln thls decretal readss
«e,+» Quod wmmus ex delegatis judlelbus, qui eandem
sententliam pratulerunt excommunicgtionis vinculo esset
publice innodatus, quando sententie lata fult ... eandem
sententlan constlterit inflimendam,.®

('3) .9°mmmtaria ad c. 24, X, II; 2'7’ n.2.
(44) Qommentariag ad ¢.22, X, I, 3, n.10. "Potest dilci quod

cum superior committit causam, in ipsa camzlsslone
varsatur Jus publicum, et utllitas publica, qula committit

Jure pullico, L, 3, ff, de %uris. oan, jud. Uhde commlssio
facta a jure publico non debet vitiarl propter vitium

personae judicls oclandestinum.®
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Sandeus refers to the explanations glven by varlous authors
as to how the public utility is involved in the exercise of
delegated Jurisdiction. Among them he quotes Joannes ab
Imola as holding that the public utility 1s involved in the
case of delegation even for a:particular occasion, because
it 1s in the interests of the community at large, that
justife be properly ministered to each individual member of
the commmunity: and Baldus as holding that 1t 1s sufficlent
if the public utility be verified or reslized in the quality
of the office in question, even though it 1s not lnvolved in
(45)

each individusl act of exercise of this office. Sandeus
does not make any suggestdons an the matter himself: he 1s
satlsfled that these arguments sultably refute the objection
proposed by Innocent IV and relterates that 1t is the opinion
of all that the principles of common error apply to delegated
Jurisdlctilon. Philippus Declus too, testifles that this 1ls

(46)

the common opinion, and we shall see later that this view

has seldom been questloned by subsequent canonists.

G. Conclusion.

By way of summary, we shall now meke a brief examin-
ation of the principal examples or cases of the application
of the doctrine glven by authors at this period. This will
help conslderably towards a fuller understanding of the notion
of common error prevalling at this time., The cases in which
common error could be regarded as belng verified may be
reduced to two main headingss:-

(1) that of a person appointed to an office while
labouring under an occult incapacitating impediment, thus
rendering his possession of the office de jure invalid from

the beginnings

(45) commentaria ad c. 22, X, I, 3, n.3,
(46) cf. Commentaria ad c. 13, X, I, 3, n.38.
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(2) that of a person valldly instituted in an office,
but who afterwards for one reason or another loses offlce or
1s deprived of it, thus rendering his possession of the

office de jure invallid from the moment of loss or privation.

(1) The first example envisages the case of a person
who a priori 1s incapable of valldly receiving or holding
office on accomnt of an occult incapacitating impediment:
a8 long as the lmpediment remains occult the official in
gquestion will be commonly reputed legltimete and hils offlcial
acts will be valld, Such was the case of Barbarius - he
was a slave and therefore lnhabilis, at the time of his appoint-
ment to the offlice of praetor. In canon law incapacity aris-
ing as a result of the censure of excommunicatlion was the
example most frequently clted at thls period. A few words

with regard to excommunicatlon may not be out of place here,

We have already seen that according to the earlier
eccleslastical dlscipline every excommunicated person was in

effect an excommunicatus vitenduss whether he was publicly

or occultly excommunicated, whether the excommunication was

latae or ferendae sententias, the person excommunicated was

deprlved of all jurisdiction and juridical power.(47) From
this arose the teaching that, in the case of an occultly
excommunicated person who held an office, all his acts should
be regarded as valld by virtue of common error - that is, as
long as the fact of his excommunication remained occult.

Such a person was referred to as an excommunicatus toleratus.
with the 1ssuance of the Constitution "Ad Evitanda" by

Maertin V in 1418 the term excommunicatus toleratus acquired

a new meaning in canonical jurlsprudences in this Constitution

(47) cf. ct14, X, V, 39; also c.l4, X, V, 39 gloss m
words "Denunciatus non sit."




-7 6=

1t was glven a determined juridlcal significetlon in oppositlon

to the term excommunicatus vitandus, By an excommunicatus

vitandus was meant one who had to be shunned by the falthful:
and a person became a vitandus in either of two ways:-

(g) 1f the sentence of excommunication which was passed on
him were formally published, or made known by the judge in
speclal and express form: (b) 1if he lncurred the penalty of
excomnunication by reason of sacrileglous violence agalnst g
cleric so notoriously that the fact could in no way be dissimul.
ated or excused. All other persons who were excommunlcated,
but who did not fall under el ther of the above categories,
were "called Toleratis4a) The law no longer obliged the
faithful to abstaln from iIntercourse with such excomunicated

persas: nelther did the law deprive these excommunicatl

toleratl of Jurlsdliction or juridical power. Hence 1f an
excommmi catus toleratus (in the sense described here)
exerclsed an offlce his officlal acts would be valld by law;
so that henceforward there was no necessity for the invocation
of the saving principles of common error where the acts of

such a one were concerned.(49)

But though the term toleratus was thus glven a
specific meaning in canon law with relation to excommunicstion,
» 1t is noteworthy that canonista continued to use it in 1ts
original sense with relation to the doctrine of common error;

we find them referring to a judex toleratus and a praelatus

toleratus which simply signlifies that the judge or the prelate
labours under an occult defect. Thus we find Henriqueq?4éﬁfj
expressly defining it - "Nune 1lle dicltur toleratus qul \

-

(49) cf. FELINUS SANDEUS, Commentarie ad ¢.35, X, I, 3, n.30;
COVARRUVIAS ¥ LEYVA, Opera Omnla, Comm, ad C. Alme mater,
de Sent. Excom. in VI, Pars I, 6, n.,7; - DOMINICUS i
DE SOTQ, Comm. in Quart. Sent, Tom. I, Dist. I, q.5,
Art,

(48) For text of this Conatitution "pd Evitanda," cf.
Codleclis Jurls Canonicl Fontes, Vol.I, n.45.

/L 2
¥ o -
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communi errore populi habetur pro legitimo pastore judilce
aut electore."(so) we shall meet it often in similar contexts

when dlscussing the writings of later canonlsts,

(2) The second example mentioned above 1s the case
of an official who 1s secretly deprived of, or secretly loses
the office to which he had been valldly designated. Panormit-
anus states the prineiple clearly - "Cum 1s qul se gerebat pro
praelato fult electus et confimatus seu eidem provisum per
Superiorem tamen postea aliquld gerit, propter quod fult
privatus lpso facto praelatura .... et tunc sl 1lsta privatio
fuit occulta tenent omnia gesta."(Sl) One exceptlon however
was made to the rule of the application of common error in the
case of occult cessatlon of office, or occult revocation of
Jurisdiction; thls exception was the cessatlon of delegated
jurisdiction by reason of the death of the person delegatlng,

re jem integra. Guilelmus Dursntls ( 1296) in hls day had

held that on no account could the acts performed by a delegate
In such clrcumstances be held as valid.(sz) Few authors
make reference to the point, but Panormitanus strongly favours
the opinlon Just quoted. Hls reasons are that by the death
of the person delegating, jurlsdiction iIn the delegate 1s
extingulshed; 1gnorance of the death of the former cannot
confer jurisdictions nor can common error confer jurisdiction
in this case.(ss) He denies the exlistence of an analogy
between thls case and that envisaged in the Lex Barbarius.

In the case of the Lex Barbarius, the validity of acts was

due to both common error and the fact that Barbarius had

recelved office from the proper Superior, the authority of

(50) suma Theol, Mor. Lib, XITI, c¢.7, n.6,
(51) Commentaria ad c.44, X, I, 6, n.l1l2,

(52) Speculum Juris, Tom. I, Tit. de Judice delegato,
Restat’ Ne 5.

(63) c¢f. Commentarig ad c. 20, X, I, 29, n.10.
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this Superior having continued. In this case however the
jurisdiction of the Superior has ceased - only common error
remains, which of itself is not sufficient to render officlal
acts valid.(s‘) Hls opinlon goes back to the more fimdamental

question as to the necessity of the authorlitas Superioris

as well as common error: and we have seen that at this period
this guthority of the Superior was universally regarded as

essentlal,

The question did not arlse however in the ordinsry
cases of occult privation of office, occult revocation of
Jurisdlction etc; 1n these cases the guthority or juris-~
diction of the Superior who conferred the office still
continued In force, and hence there is wnanimous agreement
that in such circumstances, the doctrine of common error
applled. Por this we have already quoted Panormitanus.
Among many others holding the same oplinlon we may mentlon

Baptlsta de Salis(as) Sy1Vester(56) and Navarrus.(57)

We should like to emphaslze, finally, that whether
the authors of this perlod were treating of the case of an
occult lmpediment which existed previous to gppolntment, or
of an impediment whilch arose in the officlal subsequent to his
appointment, they were unanimous in holding that the doctrine
only applied in the case of a publlic officlal exercising g
public office. Time out of number we meet the phrase "gesta

valent ratione publicl offlcil," or slimilar phrases, when

(54) cf. Commentaria ad c.20, X, I, 29, n.ll.
(55) cf. Summa Roscella, v. Confessio Sacr. III, n.4l.
(56) eof. Suma Biivestrinn, Pars, I, v. Confessor, I, n.l15.

(57) cf. Opers Omnia, Tom.I, De Poen, Dist. VI, ¢. placult,
n. 179.




they treat of common error and its force.(sa) Besldes, Just
as we noted with regard to earlier canonists, the officlals
most frequently referred to are prelate,(ag) judge,(so)

and notary,(sl) 2ll of whamn are public officials, fulfilling
as they do all the conditions required according to the
definition of the term, as lald dom by Sylvester in this
connection, viz., appointment by virtue of pubtlic guthority
for the public utllity.(az)

Thus, though the coanol lawyers took the doctrine of
comon error directly from Roman law and established it in
canonlcal Jjurlsprudence by use and custom, it is noteworthy
that they modified the foman practice on thls one point.

For we have already seen whan discussing Roman law doctrine
that 1t was not necessary that a person be a putlic officlal
in order that hls acts should benefit by the validatinp
influence of cammon error; in Roman law, common error would
zupply Juridical capacity to a private person exercising a
private function, as for Instance to a slave witnessing a
will.(63) But fram its very introduction to Cenon Law, com-
mon error has always been assoclated with public officials

only.

(58) e.g. cf+« PANORMITANUS, Commenteria ad c. 34, X, V, 39,
n.9. ad 008, X, II’ 14’ nn. 27, 45; ad c. 24, X, II’ 27’
n. 16, FELINUS SANDEUS Commentarla gd c¢. 24, X, II, 27,
n.3. SYLVESTER, Summa Sylvestring Pars, I, v. Exconmun-
lcatlo, ITTI, 5. COVARRUVIAS Y LEYVA, Opera Omnia,
Tom. I, Comm. ad c. Alma Mater, de Sent, Exc. in VI,
Pars, g, 7, n.9. NAVARRUS, Opera Omnia, Tom. II, cap,
IX, n.9.

(59)
(60)
(61)
(62)

(63)

e.g. cf. PANORMITANUS, Commentarla ad c.44, X, I, 6, n.ll.
6.2. ¢f., PANORMITANUS, Commentaria ad c.24, X, II, 27,n.2.
e.g8s cf. PANORMITANUS, Commentaris ad ¢.8, X, III, 50,n.21

cfs Summa Sylvestrina, Pars I, v. Excommmicatio III, 2.
"Tertla eat quod officium publicum est duplex, scil.
ppblicum authoritate et utilitate, id quod communi
authoritate fulcitur, et ad communem utilitafem ordinatur,
utT tabelllionatus ..... ¥

cf. Above, Sec. I, Ch, I, p.12; cf. also Inst. 11,10,7.
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SECTION III.

THE DOCTRINE OF COMMON ERROR FROM THE BEGINNING OF

THE 17th CENTURY TO THE PROMULGATION OF THE

CODEX JURIS CANONICI.

Though the Councll of Trent made no express legislation
with regard to the doctrine of cammon error, still certaln pro-
nouncenments of the Tridentine Fathers exercised a certain
Influence on the evolution of the doctrine In subsequent years.
Most Important of these was the Decree Tametsisl) by virtue
of which partles could be married validly only before the pastor
of the parlsh where at least one of the parties had a domicile or
qugsi-domlcile - or before another priest with this pastorts or
the Ordinary's permission. We may elso mention the decree
"Quamvis Presbyteri," which 1elslagted on the necessity of
jurisdiction and approbation by the Ordinary in order that a
confeasor might validly hear confessions. This did not intro-
duce any radical change Into the dlscipline with regard to the
necessity of jurlsdiction, but it did introduce a change to
this extent that, as a result, only the Ordlnary could approve

of confessors. Pastors continued to enjoy Jurisdiction

ex offlicio and could stlll delegate this power, but they could

not give approbatian.(z) These decrees =~ especlally the former

were the occaslon of the awakening of iInterest of the theologlans

(1) Sess. XXIV. Dec. de Ref. Mat. cap. 1. "qui aliter quam
praesente parocho, vel allo sacerdote de 1ipslus parochil
seu Ordinarii llcentls ... matrimonlum contreahere attenta-
bunt, eos Sancta Symodus ad sic contrahendum ommino inhabilis
reddit et hiuiusmodl contractus irritoa et nullos esse
decermit."”

(8} Sessio XXIII, Decret. de Ref. Ord. Cap. XV, "Quamvis pres-
byteri in sua ordinatione a peccatls absolvendi potestatem
acciplant, decernit tamen Sacrosanta Synodus, nullum etiam
regularem, posse confessiones saecularium, etlam sacerdotum,
audire, nec ad 14 idoneum reputari nlsl aut parochlale
beneficium, uut ab Eplscopls per examen, sl illis videbltur
necessarium, aut allas ldoneus Judicetur, et gpprobationem,
quae gratis detur obtineat."
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in the questlion of common serror. It was Inevitable that
merely putative pastors would assist at marriages and that
putative confessors would hear confessions. They had to
determine, therefore, whether, when and under what circum-
stances such marriages and confessions would be valid. The
answer to these questions, as found in thelr writings, will
form a continuation of the history of the doctrine of common
error,

In view of the influence exerclsed by these decrees of
the Council of Trent, In giving rise as 1t were, to a new phase
in the history of the doctrine, it may be suggested that a more
apt polnt of division in 1ts treatment would have been the
Councll of Trent itself, rather than the end of the 16th century.
However, we conslder the dlvision here adopted to be justified,
on the grounds that the reformations and revised desclpline,
Introduced by the Councll of Trent, are first fully reflected
In the writings of the early 17th century theologlans, rather

than In the works of thefﬂ canonists who flourlshed during,
and immedlately following, fhe Council,

In the present section we shall devote a chapter to
each of two main questions which arise, viz., (1) the application
of the principles of common error to the act of assistance at
marriage and to other non-jurisdictional acts: (2) the notion
of common error itself. Before treating these two main
questions, however, we shall speak in the opening chapter of
va?ious minor questions which arise ln connection with the
subjJect: some of these questions we have already touched upon,
others are new; and while they may not, perhaps, play en
essentlal part in the ultimate development of this essay, still
a work on this subject of common error would not be complete

without some reference to them.




CHAPTER I.

VARTIOUS QUESTIONS ARISING IN CONNECTION

WITH THE DOCTRINE.

P AN e AT em SRR gy e -

The questions to be dilscussed In thls chgpter may be

canvenlently summarized under five headings as follows:-

(1) The necessity of a title.

(2) The licit use of common error.

(3) The application of the principles to delegated
Jurisdiction.

(4) The principles of common error as the source of
Canons 207, 2; 430, 2.

(5) The principles of common error with relation to
probgble jurisdiction.

We shall no¥ treat of these In order.

ARTICLE I. NECESSITY OF A TITLE.

In the preceding chapter we referred briefly to the
opinion which, for all practical purposes, was unanimous In
holding for the necessity of the "authoritas Superioris" in order
that common error be effective. Thus Petrus de Arragon ( + 1595)
writing at the end of the 16th century avers that it is the
common opinion of all authoritlies - and the true opinion -
that the acts of a putative prelate are valld provided two
conditions gre fulfilled, viz., that the prelate has been

appolnted auctoritate superloris and that he be commonly

regarded as prelate (l.e. common error).u) The same opinlon
1s expressed by the Spanish Jesult theologlan Henriquez { + 1608)
In the followlng terms, "Ille dicltur toleratus quli communi
errore popull habetur pro legitimo pastore, Judlce aut electore:
dummodo duo habeat, primo titulum saltem coloratum a praelato,
aut auctoritate legls: secundo ut ratione publicl offlcii

(2)

exerceat jurlsdictionem." Thls seems to be the first occasion

on which the expression titulus coloratus occurs. The author

(1) cf. De Justitia et Jure, Quaest. LX, Art VI,

(2) Summg Theol, MOI‘., Libo XII, Cap. 7, n.s5,
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doss not offer a definition of the terms, but from the context
In which it is found, it is obviously synonymous with the

expression suctoritas superloris, which is described by Petrus

de Arragon thus; "auctoritas Superloris, hoc est, quod
fuerit talis prgelatus seu Judex auctoritate Superioris con-
stitutus."(S) Henriquez has this in cammon with preceding
authors, also, that he neglects to put forward arguments in
support of the view he adopts - probably because of the lack
of opposition to this view.

Thomas Senchegz ( + 1610) - whose exposition of the
whole question of common error must be regarded as the most
outstanding and most complete in the whole hiatory of the
doctrine(4) - makes little attempt to adduce arguments in
favour of thls opinion. Denying even the probability of
the contrary opinion, he 1s content to reiterate the argument
of Panormitanus alleging that the Lex Barbarius has a twofold

fundament - error communis and auctoritas Superioris - both

of which are equally essential.(5)

A title may be defined as the cause by reason of which
a right is acquired. This title may be real and true, it
may be inval%d, it may be merely spparent or non existent.
To describe these various categories or classes of titles
authors are accustamed to use concise and descriptive expres-

slons, such gs titulus lezitimus, titulus verus, titulus

invalilduas, titulus colorstus, titulus existimagtus, tltulus

praesumptus etc. It is to be noted however that all authors

are not consistent in applying the same definition to each of

(3) De Just. et Jure, Quaest. LX, Art. VvI.
(4) cf. De S. Matrimonii Sacramento, Lib.III, Disp. XXII.

(5) cf. De Mat, L,b. III, Disp., XXII, n.49; cf. also
PANORMI TANUS, Comment. ad c.44, X, I, 6, n.,11l,
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(6)

the above terms. Hence an important factor to be con-
sidered in the study of each individual guthor, willl be the
exact signlfication ¢f the terms as used by him. This of
course will be easlly found either in hils preliminary defini-
tion of terms or from the context. Hrwever, at least two
of the above terms have consistently received the same signil-

flcation from all, vig., titulus existimatus and titulus

coloratus. A tltuwlus exlstimatus 1s had when a person 1ls

camonly regarded as an offlce-holder (e.g. Judge, prelate,
etc.) when de facto the office has never been conferred on him.
A titulus coloratus (coloured title) 1s had when a person has
been appointed to an office by a legltimate superlor, the
eppointment being invalid, however, by reason of an occult
defect. In his definition of coloured title T. Sancheg
emphasliges that 1t 1s not sufficlent if the office be con=-
ferred by any Superior whatsoever - it must be the legltimate
Superior having the power to do so.(7) Hence, he concludes,
if the Superior delegating or appolnting 1s himself an
intrusus,though a real prelate in the estimation of the
community, the person delegated or appointed cannot be said
to have a coloured titls, - and is therefore incapable of
performing valld acts, The same is true of a real Superilor
who delegates in a case over which he actually enjoys no

real p0wer.(8)

among other sponsors of the theory requiring a coloured

9
title we may mention Flaminius Parisius (+ 1603) Nicolaus

(6) e.g. Compare T. SANCHEZ, De. Mat. Lib. III Disp. XXII,
n.él - ",,. at concurrit titulus praesumptus scilicet
licentia et a superliore potentl concedere, deta ..."
with DE ANGELIS Prael. Jurls Can. T. IV, Pars. I, Lib.II,
Tit. I, n.25 - "Titulus praesumptus, seu exlstimatus,
dicitur quando vulgo credituf datus, gul reipsa datus
non fuit a Superiors."

(7) bDe Mat. Lib.III, Disp. XXII, nn. 2, 48, 51, 61.
(8) cf. De Mat, Ll1b, III, Disp. XXII, n,51.
(9) cf. De.Resignatione Beneficiorum, Tom. II, Lib.XI, q.l1, n.
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(10)
Garcla {(+1613), and the Jesult Theologlans Joannes de
(11) (12) (13)
Salas (+ 1612, Reginsld ( + 1623), Suarez (+1617,

(14) (15)
Lessius (+ 1623), and Laymann (+ 1635). The first real

expanent of the contrary view was Basilius Pontlus (+ 1629)
in his treatlses "De Sacramento Matrimonii Tractatus." It
is true, this opinion had been put forward before his time,
but it was proposed in g tentative manner. Bartolus a
Saxoferrato held 1t at one stage and quotes others for the
same view, but later he seems to favour the other.(le) To
Pontius must go the credit of belng the ploneer of the oplinion,
not so much because he was the actual originator of it, but
rather its vindicator, in so far as he put forward solld and
confincing arguments in support of it. 1In the light of this
it cean be easily understood why Antoninus Diang ( + 1663)

could refer to thlis opinion some years later as belng a new
cne.(l?)

Pontius lists three masin erguments to prove his

contention that no coloured title is required.(ls)

(a) quoting the decretals c.9, X, I, 51(19) and c.l1l3,

X, I, 2,(20) as proving that jurlsdiction can be acquilred by

(10) cf. De Beneficils, Tom.I, pars. V, ¢. IV, n.281.
(11) cf. De Leglbus, Q. XCVI, Trac. XIV, Disp. X, 3n.l4,

(12) Theol. Mor. Lib. I, n.98.

(13) De Censuris, Tit. XX, Dlsp. II, Sect. IV.

(14) De Justitia et Jure, Lib, II, ¢.29, Dub. 8, n.65,.

(15) Theologla Moralis, Tom.I, Lib, I, Trac. IV, c.22, n.9
(16) of. Above, Sect., II, Ch.I, Art.4.

(17) cf. Resolutlones Morsles, Tom.I, Trac.III, Resol. 19, n.3.

(18) De S.Matr. Lib. Vv, cap.XX, nn. 3, 4, 6.

(19) This decretal reads; "Respondemus quod cum sit in canoni-
bus dAiffinitumn, Primgtes, vel Patriarchas, nihll juris
pras caeterls habere, nlsl quantum sacri canones concedunt
vel prlsca 11lis consuetudo contullt ab antiquo.™

(20) Thia decretal readss; Nisl forte hls gulbus delinguentes
ipsi deservint ex indulgentia, vel consuetudine speclall,
jurisdictionem huiusmodi valesnt sibi vindicare.




means of prescription and of custom, Pontius maintains that
1t 1s not true to say that jurlsdlection 1s always obtalned
directly fraam the legltimats Superior. Therefore, 1t can
be acquired also through comnon error without any intervention

on the part of the legltimate Superior.

(b) By virtue of Nov. XLIV, 1,4 the acts of a putative
notary, who has not been appointed by the legitimate Superior
having power to do so, are declared valid. Therefore,
appolntment by the proper Superior cennot be an essential
factor:; in other words a coloured title is not required,
comnon error alone suffices. We have seen this argument

already and its force can scarcely be doubted.

(c) The third is not listed formally as an argument
by Pontius, but ‘rather as a confirmation of a conclusion which
he draws as a result of his not requlring a coloured title,

He emphaslzes the grave perturbation that would follow from
the invalidty of all the Sacraments conferred by a parochus
exlstimetus who has not a coloured title.(2l)  The obvious

Impllcation 1s, that since the purpose of the doctrine of
cormon error is preclsely to prevent such grave Inconvenlences
and perturbations, there seems no reason for restricting its

influence to the case where a coloured title is had.

That these amguments carrled weight and force is
demonstrated by the influence they exercised on subsequent
writers. Very soon afterwards F. de Castro Paleo (+ 1633)

could refer to the oplnion as both reasonable and probable.(zz)

Likewlse Joannes Sanchez (+ 1624) who asserts that this opiniom

(21) De Mat. Lib.V, cap. XX, n.6. "Hic queeso lector animad-
vertat, quanta animorun perturbatic sequeretur, si amia
sacramenta matrimonil et confessiones fuissent invalida."

(22) cf. Opus Morale, Pers, V, Trac. XXVIII, Disp. II, Punct.
15, lO, n.9.




proposed by Pontius 1s much more conduclve to the promotion
of the common good than the opinlon requiring a coloured
title,(23) Anonz many others who regarded the opinlon as
probable were Vericelll (-+1656)f24) Diana who recommended
it to confessors as such,(aa) Hurtado (+1659) who declares
1t safe in practice,{26) peander (+1663){27) anda

Tamburini (+ 1675).(283

Despite the views of these, authors, however it must
be admitted that the welght of theological and canonical
opinion during the 17th century stlll favoured the view
requiring s coloured title. Many names could be mentioned

here,(zg)

but as they to a large extent merely repeat what
had been said by their pr;decessors, we shall consider only
the objections ralsed by de Lugo (+ 1660) to the contention
of Pantilus. De Lugo!s main argument is that greater evils
and greater inconvenlences would follow as a result of the
application of the theory expounded by Pontius and his adher-~
ents, than those which this theory 1s intended to prevent.
For, he says any person could set himself up as a legate of
the Pope and, by means of forged letters, decelve the people
into belleving that he was a real legate; and immedlately

such a legate was commonly regarded as_a real legate, then

by virtue” of: cammon error all his acts - would be valid,

(23) cf. Selectae Disputationes, Disp. 44, n.3.
(24) cf. Quaestiones Morales et Legales, Trac. II, Q.XXV, n.l5.
(25) cf. Resol. Moral., Tom.I, Trac.III, Res. 19, n.3.

(26) cf. Resol, Moral. Pars, II, Trac. XII, cap.I, Dub.VII,
n. 2019,

(27) cf. De Sacramentis, Tom. I, Trac.V, Disp. XI, q.l02.
(28) cf. Theol, Mor. Tom. II, Lib, V, ¢. IV, VII, n.l7.

(29) e.gs TRULLENCH, Opus Morale, Tom. II, Lib. VIII, c.l,
bub, 10, n.4; CANDIDUS, Disquisitiones Morales, Disg.
III, art. X, n.2; BARBOSA De Offlcils et Potestate
Parochli, Pars, II, c.XVII, n.33; TiIESAURUS-CGIRALDUS.
De Poenls Eccles., Pars I, cap.VI.




Likewlse, heretics could pretend to be bishops, cduld easlly
lead the people to believe that they were real bishops, and

on the strength of this deception, and consequent common
error, woula be capable of valldly performing the functions
and duties of a real bishop. Such a state of things would
tend to the pranotion and encouragement of fraud and decelt
by evil-minded pretenders, rather than to the promotion of
the comon good. In order to prevent such grave dangers

1t 13 absolutely necessary that a coloured title be required,
as well as common error, in order that the acts of a putative
officlal be valid.‘ao) This argument 1ls repeated almost

verbatim by the Jesult theologlan Haumoldus ( +-1688)(51)

who
describes 1t as the only real argument of welght in favour of
the view requiring a coloured title. There seems much truth
In this statement of Naunoldus, for the majority of subsequent
authors whether maintaining the one opinion or the other
almost invarlebly refer to it, elther to uphold or reject

it, according to the side of the controversy they sponsor.

Thus Relffertuel (+ 17C3), for instance, relles on this argu-

ment as a basls for his view on the question.(52)

It would be monotonous and useless to follow the
controversy In gll 1ts detall through the 18th and 19th

centurles. To do so would entall the contlinuous repetition

(30) De Justitia et Jure, Disp. XXXviI, 8 ITI, n.23. "Sequitur
enim, quod sl aliquls malitlose se legatum Papae fingat,
et ostendat bullas falsas in testimonium suae potestatis,
eo ipso istius acta futura sint valide in utroque foro,
sicut sl esset verus legatus Papase. Item haeretici qul
sl eplscopos fingunt, et potestate illa fecta decepiunt
rudes et rusticos non minorem habebunt potestatem juris-
dictionls circa 1llos quam sl veri Fplscopl, dum adesset
error communis; haec quldem durissimas sunt, et conducer-
ent ad fovendos nequissimos simulatores in sult fraudlbus,
Merito ergo requirimus ad valorem gestorum per judicem
false exlstimatum, quod habeat titulum coloratum ...."

(31) cf. De Justitia et Jure, Tom, V, Trac.II, cap. 1, n.24.

(32) of, dus. Can. Univ. Lib., II, Tit. I, n.200.
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of arguments for and against, objections and counter-
objections - and all to no purpose. For, as we shall

see in due time, this controversy ended with the publication
of the Code of Canon Law: hence a detalled study of 1t

here will hagve no practical bearing va the conclusions we
mey reach as a result of this study. It will be sufficlent
to say that the controversy continued, The opinion favour-
Ing the necessity of a coloured title remeined, as it were,

(33)
"in possession" and claimed the larger number of supporters.

Yet there were many who favoured the less strict view.(54)
There can scarcely be any doubt as to the probabllity of
this latter view, nor as to the safety of following it 1in
practice. In the period immedigtely preceding the pro-
mulgation of the Code we find Bucceroni(ss) referring to
this opinion as most probagble: Noldin describes 1t as
probable:(zﬁ) and Gasparrl 1s satisfied that jurisdiction
1s supplied in cormmon error even without a coloured title -
at least from the reflex principle that the Church supplies

Jurisdiction in dublo ipris.(37)

..(4.“”..
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(33) Following are some who held this views-

LACROIX, Theol Mor. Tom II, Llb, VI, Pars.I, n.l1l15.

ROSSIGNOLI, De. Mat. I, Presenot. XXX, n.9.

SAIMANTICENSES, Cursus Theol.Mor, Tom II, Trac.IX,
¢c. VIII, Punct. IV, n.54.

F. SCHMIER, Jus Can. Unlv. Lib. IT, Trac.I, c.VII, S 4
N30,

JANSEN, Theol., Mor. Unive. Casus XCIX, n.5, R.3.

CONCINA, Theol. Christiana, Tom IX, Lib,II, Dlas. II,
¢c IV, n.,31.

SASSERATH, Cursus Theol. Mor.,Pars, IV, Trac. I, Dlss.
Ve Ql, n.lle.

(34) e.g. WLIESTNER, Inst. Can. II, I, n.88.
SCHMAL ZGRUEEER, Jus Eccles, Univ. II, I, n.2l.
RONCAGLIA, Unlv. Mor.Theol.II, Trac.XIX,Q.V. c.l,R.III.
ANGELUS A SANCTA MARIA. Brev.Mor.Carmel., Pars II,
Tract.XI, c.IX, Sectio IT, Sublectlo I, n.26, etc.

(35) ef. Inst. Thecl. Mor. III, n.769.

(36) of, Summs Theol. Mor. (1911), III, n.355.

(37) Trac. Cen. de Mat. Vol.I, n.913. "Proinde stante hac
controversia Jurisdictio videtur supplerl, ex principlo
saltem reflexo, quod nempe Ecclesia in dubio jurls juris+
dictionem supplet."




ARTICLE II. - LICIT USE OF COEMONII%RROR.

At the outset 1t may be remarked that thls question
of the licit use of canmon error falls almost entirely
#ithin the domain of Moral Theology, and as such does not
merit detalled consideration In an essay that 1s primgrily
canonical. We shall be satisfieq, theref;are, with giving
a very brief outline of the teaching of theologlans on the
point, which willl conslst mainly in noting the modification
the teaching underwent during the course of the 17th century,
The question must be examined from two viewpoints:- (a) fram
that of the falthful - or at least those few - who are aware
of the existence of an Impediment in the officlal, and con-
sequently know that he possesses no habitual jurisdiction
or power: (b) from that of the official himself who is

aware of his own defect of power.

A. Licit Use of Common Error by the

Falthful.

A8 this question may arise in relation'tb both the
external and internal forum, 1t wlll be more convenient to
8reat the two cases as separate questions;y hence we shall
dlscuss the lawfulness of using common error in mgtters

pertalning to - (1) the External forum; (2) the Internal

forum,

(1) - External forumg

It wlll be recalled that when examining the writings
of earlier canonlsts, we found them generally agreed in their
38)
opinion on this queation.( According to the majority, 1if

a few members of a coomunity knew, for instence, that a

(38) cf. Above Section II, Chap. II, Par.c.
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particular judge was inhabllis (while the community at
large regarded him as habllis and therefore as a real
official), and 1f these few approached this putative judge
as parties to a litigation, the offlclal acts of the judge
in favour of such wouid be valid, but should be rescinded

88 a penalty for their having approached an offlclal, whom
they knew to possess no jurisdiction. According to these
authors then, the procedure was valid but gravely 1illicit.
This view was accepted by Thomas Sanchegz in its mgln out-
line - with one slight but Important modification... He too
declared the procedure to be valld and as a general rule to
be annulled,(sg) but pointed out that in certaln circum-
stances the procedure could be even lawful and therefore not
subject to annulment. The reason why the acts should be
ennulled according to the earlier canonists, was in order
that the parties might be sulitably and properly punished for
invoking the ministrations of one, whom they knew to be a
merely putative officlal. Sanchegz argues that 1f, by reasm
of circumstances, the parties in question did not act unlaw-~
fully by approaching such an official, then there could be
no question of the lmposition of a penalty - hence no
question of the annulment of acts by way of penalty. As an
example of circumstances that would thus chenge the aspect

of the case, Sanchez quotes that of a person who, despite the

!
/fact/he knews of the incapaclty of a particular judge, is

\
nevertheless compelled to seek his miniatrations because he

is not in a position to approach another/is properly con-'Aki;
stituted.(#0)  1n other words, as Garcta®!) puts it, if

(39) cf. de Mat. Lib. IIT, Dispo XXII’ n}45.

(40) De Mat. Lib, III, Disp.XXII, n.45. "Intelligo tamen
retractands esse in odlo illius scientis quando sciens
ipse deliquit adewndo eum judicem, quem noverat alibi
denunclatum ... secus si minime deliquit ... nullam ad-
mitteret culpam, si non habens alium judicem, apud quem
causa aggat, hunc adeat, ac proinde non venit in poenam
retractanda sententia."

(41) cf. De Beneflciis, Tom.I, Pars, V, c.IV, n.312.




the person concerned cannot approach another judge or
official without grave inconvenience, he is qulte justified

in approaching one whom he knows to be merely putative.

Basllius Pontlus goes a step further. Treating of
this point he asserts that the same principles apply to the
few who are aware of the defect in the judge, as apply to
the majority of the community who are in genuine error. As
far as the external forum is concerned, there is for hlm no
excqgption to the general rule - glven common error, the cmm-
sequential beneflts apply equally to the majority who are
ignorant of, and to the minority who knew of, the exlstence
of the incapacitating defect In the public officilal. He
puts forward the following arguments as proof of hls conten-
tions Laws are made In consideration of general or common
contingencles. When a law states that acts are valld when
performed by one who is thought to be a legitimate jJjudge, 1t
caters for all the members of the commmnmity within which the
conditions for common error have been verified: and Jjust as
the error of one is not sufficient to fulfll the requirements
of common error, so neither does the knowledge of one impede
the validity of acts.(42) What may be regarded as a second
argument 1s hils criticlasm of the statement of Sgnchez refer-
red to above. Sanchez had admi tted that circumstances
could render 1t such that a person would be justified in
approaching a putative judge; Pontius contends that the
circumstances will slways be such as to render such g course
of action lawful. For, he arguea, as the impediment of the
Judge 1s ex hypothesi occult, the manifestation of that

impediment by the individual concerned may be unlawful,

(42) cf. De Mat. Lib, V, c¢.XIX, n.1l7.




or 1t may be futile (if, for iInstance he could not prove
it in foro externo), or it may even be contrary to the

public good.(43)

These arguments seam to have influenced later
writers; the fommer especlally appealed greatly to many
theologlans. Among others we may mention Lessius,(44) de
Castro Paleo,(45) and Bonacina(%®) - who adopted this view
and pepeated this agrgument as the basls for it. After this
time there were no further theorles put forward on the
matter. Indeed, not all morelists touched on the quesation -
they were more concerned with the question in so far as it
had reference to the intemal sacramental forum. Of those

who do mention it, however, the majority(47) favour the
opinion of Pontlus,

(2) Internal Forum

with regard to this question Sanchez applies the
same principle as that used by him when dealing with the
external forum. Aocording to him, the sacramental con-~
fession made in the circumstances under consideration is
valld fram the point of view of jurisdiction in the con-
fessor. - for jurisdiction 1s conferred on him by law by
virtue of common error. But 1if the penitent approaches
this confessor without a justifying cause he commits grave

sin thereby, and thus renders the sacrament invalid by reasom

‘43) ¢f. De Mat. Lib.V. C XIXx, n.,l7.
(44) of. De Justitia et Jure, Lib. II c.29, Dub.8, n,66.

(45) cf. gpus Morele, Pars V, Trac. XXVIII, Disp.II, Punct.
13, 10. n.l0.

(46) cfésopern Omia Mor., Tom.I, De Mat., Q.II, Punct.VIII,
n. L ]

(47) e.g. of. PASSERINUS. De Hom. Stat et Offic., Tom II,
Q.87, n.348; LACROIX, Theol, Mor, Tom,II, Lib.VI,
Pars I, n.l1ll4: ROSBIGNOLI. De Mat.I, Praenot,
X1, n.ll.




(48) An example of such a ﬁ

of lack of due dispositions.
Justifylng cause would be, for instence, 1f the pastor drf

a particular penitent 1s de facto inhgbllis, there is no

other confessor to whom the penitent may have recourse,

and it 18 either necessary or obligatory for the penitent

to recelve the Sacramant.(49) A Justifying cause, therefore,
renders the Sacrement both valld end lewfulsy absence of

this cauase renders 1t not only unlawful, but also invalid,

In thls the case differs from that of the external forum
where the unlawfulness of an aet does not necessarlly entail

Invalldity.

Pontius, too, makes speclal mention of this question,
And 1n view of the llbersl attitude adopted by him when
treating of the extermal forum, it 1s somewhat surprising to
find him advocating a very restricted and indeed harsh
discipline in thls case., We have seen that for him, as
far as the extermal forum 1s concerned, a justifying cause
always exlsteds now he says that with relation to the
internal such a Justifying cause never exists. For, he
argues, if the penitent is in danger of death then the con-
fessor has jurlsdiction from another source (gvery priest
having jurisdiction in such circumstances). If the penitent
1s not in danger of death, then he csn approasch another
properly constituted confessorsy 1f no other confessor is
avallable and it 1s not a time of precept, then there is no
necessity Yo confesss 1if 1t 1s a time of precept and no

other confessor is avallable, then he must be regarded as

(48) De Mat. L b. ITI, Disp.XXII, n.46. "Extra hos casus
peccaret lethaliter fatendo 1111l .... et consequenter
tunc confessio esset nulla ratione oblels per
poenitentem gppositi.™

(49) erf. De Mat. Lib. III, Disp. XXII, n.46.
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not having a copla confessarii, and therefore the precept
(50}

does not oblige.

It 1s difficult to understand why this outstanding
theologian should propose such widely divergent norms for
two cases 80 closely related. His position can scarcely
be regarded as consistent, especlally as he falls to give
eny satisfactory explanation as to why a justifying cause
ghould always exist In the former case, and never in the
latter. The basls of the Justification in the former case
was the inconvenlence accrulng either to the party concemed
or to the communlty in general - surely that same incon-
benience should Justify the same act In the latter case,

We admit, of course, that camditions prevailing in each of
the fore differ, but certalnly not to such a drastic extent.

Others too made reference to this question. Reginald
declared that, desplte the existence of common error, omly
those who were in genulne error and godd faith could be
validly absolved(sl) - thus implying that those who may be

, b2
in bad falth cannot be validly abaolved. S0 also Manrigue;,
Rodriquez,‘ss) and Theaaurus-Giraldus.(54) Passerinus seems

to take hils stand at the opposite extreme, holding for

validity In all caaes.(ss)

Others mgke a distinction between the case where the

conf'essoxr himself knows of his Incapacity and the case where

(50) cf. De Mat. Lib. Vv, Tit, XIX, n.18.
{51) cf. Theol. Mor., Lib,I, n.99,
$52) of. gueestiones Morales et Vic, Pars II, QXLIII, nn.4,7.

{63) Summa Casuum Conscientiae, Pars I, c¢.LX, n.3.

(64) cf. De Poan. Eccles., Pars II, Absolutio, c.II.

(56) of. PASSERINUS., De Hom. Stat, et, Offic. Tom.I, Q.87,
p.345. NOTE: It 1a to be noted however that in this
context the author is speaking in genersl terms of
validity in all casess he might have made exceptimm
for the case of Sacramental Confession had he adverted
to it,
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he does not. Joannes Sanchez seems to have been the first
to propose this solution, According te him, the valldity
or invalidity of the absolution depends on the consclousneas
or ctherwlise of the confessor, with regard to his owm
Incapaclty. If the confessor is 1gnorantlof his own defect
of power, all confessions will be valid. The only case
where invaelidity results is, when $he confessor knows of his
omn defect, and the penltent knows that the confessor thus
realizes his true positions in that case the confessor sins
by imparting absolution, the penitent by seeking 1t.(56) The
position then is, that the confessor, by deliberately usurp-
ing jurlisdliction sins gravely: the penitent by co-operating
in this sin of the confessor also sins gravely, with the
result that the confession is invaliad. The same opinion is
voleed by Hurtado. He admlts, however, that for certaln
grave reasons, the penltent may seek absolution from a
confeséor whom he knows to be consclous of his own defect

of power; such reasons would be the fulfilling of the
precept of annual confesslon or the gaining of a Jubilee

1ndulgence.(57)

That exhausts all the theorles proposed by moralists
with regard to the lawfulness of seeking absolution in bad
falth (1.6, when aware of the confessor's defect) from a
merely putative confessor. Generally speaking it may safely
be sald that the most wldely accepted view in subsequent times
was that the penltent sequired a just cause in order to

recelve absolution lawfully eand validly in such circumstances:|
and a just cause was had 1f s penltent could not conveniently i
approach gnother legltimately constituted confessor. Bar-

gi1liat sums up this teaching concliselys "Sed etiam idem

(66) J. SANCHEZ, Selectae Disp., Disp. 44, n.3.
(67) ef. HURTADO, Res. Mor., Pars II, Trac. XII, n,2020.




‘ privatus qul sclt defectun licite utl potest ejusdem Sywper-
loris ministerio In casu necessitatls gut utilitatis
speclalls seu causse rationebilis, e.g. quando commodo
allum adlire nequit .... At sl desit eliqua rationabilis
causa abastinendum gb 1lllus Superioris officlo; alloquin
peccaret 1lle privetus, atque In foro poenitentiali, inval-

(58)
1da foret absolutio, defectu dispositionis in poenitenti,”

B. _Lawful Use of Common Error by 0fflcial.

:':mo question of the lawful use of common error by
a putative officlal who knows of hls own defect of power
does not recelive the same attentlon from moralists and cenon-
1sts a8 the preceding. Naturally there was not the same
difficulty or doubt with regard to the position of such an
official. If he realized that he possessed no habltusal
Jurisdiction or power, he could not easlly be justified in
usurptng thls power, or at least in forcing the church to
supply the deficlency. Hence 1t 1s not surprlising to find
the common opinion declaring that such a persm acts gravely
wmlewfully in so doing. Many state it absolutely:‘sg) but
usually it was admitted that if he hsd a Just cause for
forcing the Church to supply jurisdlction In this manner,
such an offlclal could be regarded as adting lawfully. As
examples of a just and reasonable sause, Bargllliat mentlions
the following ~ 1f oconfeassion iIs necessary in order that a
penltent mgy fulfil a precept, and the penltent cennot con-
veniéntly qppx'-oach another legltimate confessor: 1f the
poenitent would otherwlse be forced to walt a considerable

time for eonfession, otc.(eo) T™is latier opinion was the

(68) Prael. Juris Can. n,208.

(59) e.g. of. LESSIUS, De Justitia et Jure, L1b.II, c.29,
mbOB’ n.%. LACROIX? Theol. Mor, Lib.VI, Pars I, n.l14.

(60) of. Prael Juris Cen., n.208.




accepted te;ching in pre-Code jurisprudancc.(ﬁl)

ARTICLE III. <« COMMON ERROR AND DELRGATED JURISDICTION.

In en earllier chapter we have sesn/it was generally
agreed durlng the 15th and 16th senturies éhat the princip-
les of common error applied equally to officlals who were
reputed to have ordinary power, and those reputed to have
delegated power. Panormitenus called it the comuon opinion
in his time - Sandeus referred to it as the opinion of all
guthors. { 62) During the period under consideration here,
the same attitude was asdopted by authors to this questiong
indeed 1t 18 probably true, to say that 1t has been the
least controverted of all the questlions that have arisen in

connection with the subject,

For T. Sanchez, thls opinlon i1s the more probable -
"multo probabllior" he calls 1¢. By way of proof he
merely repeats the arguments used by his predecessors who
shared this view - arguments from Roman law and the Iberetum
Gratieni. We have already dlscussed the merits of these,
80 they need not delay us here, (63) But one point emphgs-
1ged by Sanchegz 1s worth noting. It will be recalled that

Bartolus had stated that the principles of common error would
not apply if a delegate held office invalidly, by reason of a

defect In the actual act of commlssion or sppolntment -~ that

they would apply only to the case of personal defects. Cm=-

trary to this, Sancheg declares thet it is lmmaterisl whether

the defect 18 In the person of the delegate or in the actual

act of delegation ~ jurisdictlon willl be supplled provided the

other conditions for common error gre verified in the case.

(61) e«.ge cf. D'ANNIBALE, Swmula Theol. Mor., I, n.79,
footnote 763 LEHMKUHL, Theol., Mor. II, n.504.

(62) of. Above, SOCGII, ChuII, Par. f.
(63) cf. Above, Sec.II, Ch.IXI, Par.f.




| If therefore the act by which a legltimate Superior gppolnts
a delegate be invalld by reason of non~fulfilment of some
es3entigl legnl formality, the delegate cannot be a true or
real official - nevertheless Jurisdiction will be supplied
to him provided the other rdéqulsites for common error are
present. The basls for this opinlon is, that there 1s no
reason why jurisdiction should be supplled in the case of a

(64)
personal defect, and not In the case of defect of commissiom,

provided, of course the defect In sach case 1s one which lies
within the power of the Church to supply, l.e. provided it
1s not an impediment of the divine or natursl law.(55)

Basilius Pontlus agrees with Sanchez on this
question of common error and delegated jurisdiction. He
. eoxplkoltly states that the principles apply to a delegated
Judge - whether he be delegated for one or more cases.(ee)
Lessius, too, makes explicit mention of this same point,
emphasizing the fact that the principles apply even in the
cage of a delegatus ad wnam tantum cauaam.(w) Fagnanus

refers to this as the oommon opinion in his time.(sa) And

if we judge by the number of csnonilsts who glve this same

answer, there cen be no doubting the truth of this statements ‘
there is practical unenimity among pre-Code authors that '
the prineiples of coaumon error apply equally to delegated
and ordinary Jurisdlction. (6%)

(54} T. SANCHEZ, De Mat., Lib.III, Dlsp.XXTI, n.19.
(65) cf. T, SANCHEZ, Ds Hato, LiboIII, Disp. XXI1, n,27.

{66) of. De. Hat., Lib.V, C.XIX, n.1ll. “c°111865 oegrn doc-
trinam locum habere non tantum in judice ordinario, sed
etlam in delegato, vel ad& unam vel plures causas foril
extermli.®

(67) ef. De Justitia et Jure, Lib.II, C.29, ®u,8, n.86.
(68) eof. Comentarie, Pan.III, sd ¢. 2, X,V, 20, n.4.

{69) e.g. of. DE LUGO, De Justitlig et Jure, Disp.XXXVII, 3
n.26. PIRHING, Jus. Can., II, I, n.86.
REIFFRNSTUEL, Jus. Cen. Unlv. I, ITI, n.234.
BARGILLIAT, Prael. Juris. Can., n,204.
DVANNI BALE, Summula Theol. Mor., I, n.7¢, footnote 76,
MEEQ. inst, Mor. Alphons., II, n.l754,

[ NN
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ARTICLE IV. - COMMON ERROR AS THE SOURCE OF CANONS

(07 § 2. avaludo § 2. |
e

a
On reading Canon 430 8 2 of the Codex Juris Canonici, the

relation between it and the subject of common error may not
be immediately apparent. It resds:-

"Nihilominus, excepta collatione beneficiorum
aut officiorum ecclesiasticorum, omnia vim habent quae
geata sunt a Vicario Generalli, usque dum hic certum de
obitu Episcopil acceperit, vel ab Episcopo aut ¥icario
@Generali usque dum certa de memoratis actibus pontificiis

notitia ad eoadem pervenerit."”

On closer examination, however, it will be noticed
that even if this canon had never been incorporated in the
Code, praqﬁigally all those acts of Vicar General and Bishop
respectively as considered here, would nevertheless be valid &
in virtue of jurisdiction supplied to them by reason of common
error. For, granted that the Jurisdiction of a Vicar General
ceases on the death of the Bishop, or by the translation,
revocat@on or resignation of the same, if the Vicar General
is unaware of any of the above events, then, in normal cir-
cumstances at least, it ia most unlikely that the community
as a whole would be aware of them: and given this general
ignorance or unawarenese of the community on these matters,
there is immediately place for the application of the prin-

eiples of common error.

The same remarks hold good with regard to Canon 207

8 2, which states :- "Sed poteatste pro foro interno conceses,
actus per inadvertentiam positus, elapsc tempore vel exhausto
casuum numero validus est." In fact the remarks are wven
more true when applied to this canon, because the occurrence
of a case guch as contemplated above, without the presence

of genuine common error, will be so rare that the canon
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appears to be practieally superfluous. The force of these
remarks will be better underatood after a brief examination
of the traditional teaching on these two pointe before the
promulgation of the present Code. )

A. Canon 430 8 2,

The decretal "Relatum™ of Gregory IX,‘TO) makes it
clear that, on the death of the Superior delzgating, the
jurisdiction of the delegate automatically ceases "4i res
Jam integga sit." This decretal had led Guilelmus Durantis
to the conclusion that the jurisdiction of the delegate
expired in all cases on the death of the Superior delegating,
and that there was no possibility of acte being validly
performed by such a delegate, even though he was in absolute
ignorance of the death of the Superior.(71¥ He does not
seenm to have adverted to the contingency that the whole com-
nunity, as well as the delegate, might be invincibly ignorant
of the death of the Superior, and hence he did not state
whether this fact would change the aspect of the case. It
is obvious, of course, that it is one thing to have the
delegate alone ignorant or unaware of the death of the
Superior, but quite another thing to have the whole community
in that state. Panormi tanus, we have -een,(72) noted the
distinction between the cases, and the possible difference
between the effects of both in so far as the validity of the
acts of the delegate were concerned. But to both hypotheses
he gave a very decisive negative answer. In the former, the
acts could not be valid, because the ignorance of the dele-
gate could not supply jurisdiction. In the latter case, the
principles of the Lex Barbarius could not apply because of

the absence of one of the essential factors viz., authoritas
Superioris. (73)

(70) i.e. ¢c. 19, X, 1, 29: cf. also c.20, X, I, 29.

(71) ef. Speculum Juris, Tom.I, Tit. De Jud. Del. 8 Reatat,n.5
(72) ef. Above Sec.II, Ch.II. Par.g.

(73) cf. PANORMITANUS, Commentaria ad c.20, X,I, 29.
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Various objections could %e offered against this
interpretation and application of the Lex Barbarius, but
they would scarcely be relevant Jjust now, since our object
at the moment i8 not so much to criticize views and opinions,
but rather to discover the views of the various commentators
on this point, and especially to note any changes there may

have been in their teaching.

The first indication of such a change is found in
the writings of Flaminius Parisius. Speaking of the resigna-
tion of benefices masde to, and accepted by, s Vicar having
a special mandate from the bishop of the place to acdept such
resignations, Flaminius asserts that even if the bishop had
died before the acceptance of a particular resignation - the
vicar being unaware of his death - the resignation must still
be regarded as valid and effective: the reason assigned
being - "propter communem errorem et publicam utilitatem."(7u)
Flaminius quotes aeg his suthority for this opinion a decision
of the Roman Rota(75) but he does not propose any arguments
based on the text of the Lem Barbarius, nor does he attempt
to disprove the arguments put forward by Panormitanus. This

(76)

holds also for Henriquez, * who claima that many learned

men held this opinion.

Thomsas Sanchez also sccepted this tdaching and set
out to put it on a sound Juridical basis, by showing that
the case in question fulfilled all conditions required sccord-
ing to the proper interpretation of the Lex Barbarius. As
we have previously so often seen, these conditions were two-
fold - common error and a coloured title, i.e. from a
Superior having power to confer it. Both of these, he con-

tends, are realized in the present case: ex hypothesi there

(74) cf. De Remig. Benefic. Tom.I, Lib. VII, q.2L4, n.33.
(75) Rota Decision - 27th. Jan. 1546: text not available.

(76) of. Summa Theol. Mor., Lib.X, 2.22, n.3, in comment.
lit. P.

R R
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is common error, because the community is ignorant of the

death o{ the Buperior who delegated: and there has been a
title conferred by the legitimate Superior - the fact that
the title no longer exists is aecret(77) - and, therefore,

as Pirhing puts it later, it must still be regarded as a

[ /oofoured title.” )

From this time onwards there was absoclute unanimity
on the point: +this opinion was sccepted by all who mentioned
it. Among others we msay mention such names as Filliucings,

Candidus, Pointha,Rosaignoli, Potestas, and Reirfenatuel.(Tg)

In the beginning the gquestion referred to delegated
jurisdiction in genseral - viz., whether the acts of a delegate
are valid if they are performed after the death of the §hper-

ior re Jjam integra, while the community as such does not

know of his death. It is very noticeable however, that
instead of treating this question in general, many authors
began to discuss a particular application of it, viz., the
application to the case of a Vicar General. The Vicar
General exercises ordinary, not delegated Jurisdiction. Yet
the fact that his power is dependent for ite existence on the
continuance in office of the bishop who appoints him, made
thie question as applying to the Vicar General a very important
and practical one. As his Jurisdiction extends over the
whole diocese, and includes ithe capacity to perform important
sdminiatrative functions, it was essential to determine

exactly the status of the acts performed by the Vicar General

(77) cf. T. SANCHEZ, De Mat. Lib.III, Disp. XXII, n.59.
(78) ef. Jus Can. II, I, n.86,

(79) ect. FILLIUCIUS, Quaest. Mor., Tom.I,Trac.VII, Cap.8,n.215.
CANDIDUS, Disquieitiones Morales, Disq. III, Art.x. n.be.
P()NTIUS D' Hat. 9 Lib V. C XXIV, n.,-h
ROSSIG‘NOLIp De Mat., Praenot, XXXI, n.1l.

POTESTAYS, Examen Ecclegiasticum, Tom.I, Pars, IV, c.V,
n. 5264,
REIFFENSTUEL, Jus.Can. Univ., I, II, n.2234.




-104~

in the contingency here visualized. It was a case, too,

that arose more frequently than that of the cessation of

delegated jurisdiction properly so csllead. Hence we find

authors such as Candidus(eo) Poteatas(al) and Rossignoli

(82)

treating explicitly of this qguestion as applying to the casge

of the Vicer General - giving the solution we have seen above

with regard to the general question.

The New Code makes two chsnges in this accepted

discipline in relation to the office of Vicar General: it

extended it in one way and restricted it in another. 1I%

extended it, by establishing the norm that all acts are

valid, independently of whether the community as a whole is

in error or not, provided the Vicar General himself is ignor-

ant of the extinction of his power, having as yet, got no

certain notification of the death, resignation or translation

of the bishop. The restriction is that the validating

effect 1s limited to a certain extent - it does not apply

to the conferring of benefices and ecclesiastical offices.

in the case when a Vicar General is ignorant of the cessation

It must be noted however that this law applies only

of hias Jurisdiction. The extinction of delegated Juris-

diction properly so-called folldws the rules of Can.207 gl,

and after ite extinction, acts can only be valid by virtue

6f Jurisdiction supplied in common error, in the manner we

have meen it applied abdove.

(80) ef. Dismg. Mor., Disg. III, Art.X, n.4. "Tum quia quamvis

(81)

(82)

mortuo episcopo potestas Vicarii expiret, et si Vicarius,
incertus de morte, concedat litteras dimissorias ad
Ordines, valerent, quia communi errore habetur ut
Vicarius legitimus.™

cf. Examen. Eccles., Tom.I, Pars. IV, c.V, n.3264 -
"Sequitur secundo quod si mortuo Epiecopo vel revocato
Vicario Genserali, communiter ignoretur mors Epigeopi

vel revocatio Vicarii, valent acta ipsiuas ex jurisdictionJ

quam tradit Rcclesia ratione communis erroris et tituli
colorati.”

of. De Mat., Praenot. XXxi, D.11l.
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B. Canon. 207 8 2.

The second law referred to as having its origin
closely associated with the doctrine of common error - Canon
207 8 2 - needs very little explanation. It treats of the
cessation or extinction of delegated Jjurisdiction for the
internal forum: the same principles apply therefore as
°bt§£229 in relation to the external forum. The case con-
sidered here is that of a priest who, having been granted
jurisdiction to hear confessions for a stated length of time
or for a given number of cases, inadvertently overasteps his
faculties by hearing confessions after the stated period has
elapsed, or by exceeding the specified number of casea. In
these circumstances the canon declares such confessions to
be valid. ¥We shall briefly review the traditional teaching
on this point.

Speaking of the ways in which it was customsry for
priests to be approved for the hearing of confessions
Henriqnez'aj) states that sometimes a bishop approved con-
feasors for a period of one year only (for certain reasona
then prevailing). He goes on to say that if such a con-
feasor (spproved for one year) continued to hear confessions
after the year had elapsed, those confessions would be invalidy]

because he could no longer be regarded as idoneus et appro-

batus: in other words because he would have no Jjurisdiction.

In a footnote, however, Henriquez admits that in such circum-

stances the confessions could be valid by reason of common
error - "Si tamen vere est doctus, et communi errore wvulgi

censetur adhuc approbatus valeret absolutio."(au)

S8anchez reiterates this statement, declaring it to
be moat probable thst so long as the faet of privation of

Jurisdiction remains occult, with consequential common error,

(83) ef. Summa Theol. Mor., Lib.VI. Cap. VI, n.3.

(84) cf. Summa Theol. Mor., Lib.VI, Cap.VI, n.3, commento
1it. 1.
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the mcts of the person thus occultly deprived are valid.
Phe reason given by him is - "qusa est error communis ortus
a justo tituli 1nitiol"(85) Pontius teaches the same
doctrine:(86) likewise Candidus who gquotes from Sanchez

(87) One of the few to oppose this teaching

almost verbatim.
wes Bonacina. His ground for objecting was, not that the
principles of common error did not apply to the internal

forum, but because he did not consider the coloured title

in this case to be aufricient.(sa)

Thie objection however,
could scarcely be regarded as carrying much weight in view

of the argument of Sanchez Just mentioned above, and espec—
ially in view of the fact that so many authors, when treating
of the parallel case in relation to the external forum, con-
sidered the title to be quite sufficient (i.e. a title whioch
at{one time was valid but now no longer exists - its extinc-
tion however being still occult). Besides, by the many who
taught that no coloured title was necessary, this objection
would not even be considered. We can understand, then why

Potestas refers to the opinion of Henriquez, Sanchez, Pontius

and the others as the common teaohing.(sg)

The new legislation as contained in Canon 207 S 2
of the Codex Juris Canonici differs from the traditional
teaching in this, that it no longer requires that the commun-
ity as a whole should be ignorant of the cessation of Juris-
Giction in the confessor. It is sufficient if the confessor
hizsgelsr do;s not advert to the fact that hia jurisdiction
has ceased: the main factor is the inadvertence of the con-

fessor, not the ignorance of the community. As a corrollary

(85) De Mat., Lib. IIT, Diep. XXII, n.58.
(8€) De Mat., Lib. V. Cap.XIX n.1l6.
(87) ef. Disp. Mor., Diag. III, Art.X, n.l.

(88) ef. Opera Omnia Mgralia, Tom I, De Mat. Q.II, Punct.
VIII, n.29.

{89) of. Examen Eccles. Tom I, Pars, IV, ¢.V, n.3269.




-107-

of this canon therefore, if the confessor should continue

to give absolution with fudl knowledge and advertence to

the fact that his Jurisdiction had ceased, these absolutions
should be invalid. But here sagain, Jjurisdiction would be
supplied to him by resson of common error - if the fact of
cessation of Jjurisdiction was generally unknown. And, as
we said in the beginning of this article, this will admoat
invariably be the case: for it is only on a very rare

occasion that the terminus ad quem of a confessor's juris-

diction will be common knowledge -~ hence it will only be

very rarely that the exact time of cessation of a confessor's
Jurisdiction will be generally known. It was this consider-
ation which led us to say at the outset that, in view of

the Juriadioction supplied by the Church in common error,

this canon 207 § 2 appears to be practically superfluous.
However the Church, in such important matters, wishes to
cater for all possible contingencies - those of rare and
those of frequent occurrence - and on this ground, at least,

the inclusion of this Canon 207 §2 is Justiried.

ARTICLE V. - COMMON ERROR AND PROBABLE JURISDICTION.

Canon 209 of the Codex Juris Canonici declares that
in common error and in positive and probasble doubt, the
Church supplies Jurisdiction for both the external and
internal forum. It is not by mere accident that common
error’' and probable doubt have been so closely linked together
by the codifiers of ecclesiastical law: these two notions
hdve always been assocliated with each other, not because of
any marked eimilarity in the notions themaelves, dbut prin-
cipally by reason of the fact that they produce the same
Ju;idieal effect. And while not wishing to give a detailed
treatment of the evolution and application of the principle

‘that in positive and probable doubt the Church supplies

e
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'jurisdiction, we shall try to show here, as briefly as
possible, how the doctrine of common error was, to a large
extent, responsible for the rise and firm establishment of

the other.

While the doctrine that Jurisdiction is supplied in
common error may be said to be ancient, having had its origin
in Roman law, the same cannot be said of that of the supply-
ing of jurisdiction in probable doubt. In fact, by compari-
son the latter may well be regarded as of recent origin, for
it does not seem to have arisen earlier than the 16th century.
FProm the commencement of the 17th century, however, both
theologians and canonists have been very consacious of it, and
it is noticeable that while they generally take for granted
that Jurisdiction is supplied in common error, they go to
great trouble in order to prove the same with regard to
probable doubt. In proving this, many put forward the
argument that, because the same inconveniences and evil-
consequences would follow from invalidity of acts by reason
of actual lack of jurisdiction in the case of probably doubt,
as would follow in the case of common error if no Jurisdiction
were supplied, Jjurisdiction should therefore be supplied
equally in both cases. Others try to show that the case

.of probable doubt is actually the same as that of common

error - and therefore governed by the same principles.

The Jesuit Theologian Henriquez sdopts the first of
the srguments Just mentioned. Speaking of a dubium Juries,

" he says that if the confessor and penitent are led, by the
orinion of expert theologians, to believe that the former
enjoys Jjurisdiction in a particular case, then the Church
cioarly confers Jurisdiction (that is, in the contingency
that ths opinion is false and that the confeszor did not
gotually enjoy habitual juriadiction). He bases his view

oh the analogy that Jjurisdiction is thus conferred in common

~
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error - "ut confert etiam Jjure antiquo sacerdoti occulte

excommunicato habenti titulum parochi;,"(go)

The connection between the two is put more strikingly

by Sanchez. A8 a corrallary of his teaching on common

articular priest is the legitimate

error he proposes the fo?;rwing caae:(91) If there are two

opinions as to whether a

minister of the Sacrament of Penance or marriage, whether the

Jurisdiction or licence given to him is legitimate, whether

the bull by which he had received authority is withdrawn,

or whether it extends to this particular case - how do all

tpe acts performed by that priest, in such circumstances,

stand? His reply is, that even if the opinion which holds

he is not the legitimate minister be true, or if it be true

that he really enjoys no habitual Jjurisdiction, or that the

bull has actually been revoked, as long as the truth remains

hidden and as long aa the opposite opinion i8 conaidered by

theologians to be probable, then all the acts of such a

prieat are valid. His reason is that in those circumstances

all the conditions required for the operation of the princip-

les of common error are verified, vig., common error, a

coloured title, and the defect of Jjurisdiction is one which

¢an be supplied, by human ecclesiastical authority.(gz) Thus

Sanchez reduces the case of probable doubt to terms of common

error, and decides it on those principles.

It i difficult to criticise the argument. There

certainly appear to be sufficient grounds for hie claiming

(90)

(91)
(92)

cf. HERRIQUEZ, Summae Theol. Mor., Lib.V, c¢.XIV, n.3.
NOTE: The author did not mention explicitly a dubium
Juris - but that is obviously what he implies when he
says: "Quando ignoratur Jjus difficile et confessarius

ac poenitens inculpate putant per sapientium opinionem....
adesge Jurisdictionem."

ef. De Mat., Lib., III Diﬂpo XXIiI, 0065.

BAKCHEZ, De Mat., Lib, III, Disp. XXII, n.65. - "quie
est communis error, titulusque praesumptus, collatus a
legitino Superiore et defectum illum Jjurisdictionis
ministri, aut licentime potest jJus humanum supplere.”
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the presence of s coloured title - at least in the cases
mentioned by him, as for instance where there is doubt as to
whether the bull by which the confessor acquired Jurisdiction
hag been revoked. ¥ith regard to the common error essential
there seems to be a difficulty. There caun be no doubting

the real distinction that exists between error and doubt -
error presupposes a previous Judgment about something, a

false Judgment it is true, but at least a definite decision
has been made: whereas doubt entails the withholding of
definite Judgment by reason of the exiate;ce of two conflict-
ing yet reasonable alternatives. It is not possible to

have these two atates of mind consistent in the one mind in
relation to one and the same object. However Sanchez probabl
means that while the confessor might be in doubt as to whether
he really had the requisite faculties, the community as such
might well be in complete ignorance even of his doubt -

being deceived by the fact that he has a title - and there-
fore in common error with regard to his jurisdiction. Ifr

the community knows of the existence of the two conflicting
opinions, and is itself therefore doubtful, it is scarcely
possible that it could at the same time be said to be in
common error. However,‘this latter contingency will, in

the normal course of events, be rare, as the ordinary
community will not usually be well versed in theologically
probable opinions. Viewing it in this light, we may oconclude

that, ag % general rule, what Sanchez states is true.

While Suarez gives the moat exhaustive and clearest
exvosition of the guestion to date - which he opens by saying
that he has scarcely found any treatment of it in earlier
euthore - 1t will be seen that he follows the same lines as

N \
Qpnchez in proving his point.(95‘

(93) cf. De Sacramentis, II, Disp. XXVI, Sect. 6, n.7.

W ]

~
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Distinguishing between a dubium proprie dictum and dubium

improprie dictum, he says the former is & purely negative

state in which the intellect i@ drawn to neither opinion on
account of the absence of eny positive and probable founda-
tion for either - this type of doubt is not considered here:

dubium improprie dictum, on the other hand, is had when the

intellect is able to make a probable snd reassonasble Judgment
in favour of one opinion, which however, does not exclude -

the possibility thst the contrary opinion may still be true,
hence does not exclude the fear of error. Suarez then goes
to show how, by two distinct argumentations, a confessor who

is in dubio improprie dicto as to whether he has jurisdiction,

may be certain in practice that absolutions imparted by him
are valid. The firat of these - and the one that interests
us here - is as follows: Recalling the principles of the
Lex Barbarius, he gays that if a person is commonly reputed
to be pastor while in point of fact he ia not, because, for
instance, he has obtained the benefice by simony, all the
abeclutions administered by such a pastor are valid, "ne
communis ignorantia populo noceat.” %t’is the same in the
present case because s probable opinion ie suffictent to give
rise to this common estimation or repute mentioned above.
Ard the same reason is also present, because this ignorancd
or errow wshich arises as a result of the probable opinion of
experts is common and public, and can be detrimental to the
co:;;n good and injurious to the community, if in reality
the minister lacks Jurisdiction. (%) Therefore, in this
case too, the Church supplies Jjurisdiction if de facto the

minister lacks it, because the probable opinion followed was

incorrect.

(94) of. De Sacrsmentis, II, Dispe XXVI, Sect. 6, n.7.
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This argument is essentially the aamaral that of
Sanchez. He goes further than Sanchez, however, in one
point; Suarez' thesis is that not onlyjf% the penitents in
these circumstances validly receive absolution, but the con-
fessor also lawfully imparte it. PFor, ex hypothesi, the
confesnor has a solidly probable opinion in his favour:
though he can not solve the mpeculaiive doub?t he can solve
the practical doub$: he 1s certain that if %he opinion he
follows is not the true one, jurisdiction will still be forth-
coming by virtue of common error. And it 1s lawful to follow
a probeble opinion in moral matters, because in so doing one

is, in practice, certain that one is not committing sin.(95)

With an authority such as Suarez putting forward this
view, it was only to be expected that his teasching shoulad
influence that of later theologisns. There is abundant
evidence of this influence. For instance, Ludovicus 3 Cruce
gives three arguments to prove that Juriediction is supplied
in probable doubt - his second argument 4is practically a
verbal repetition of what we have already seen in the writings
of Suarez.(96) Incidentally, & Cruce claims himself respon-
sible for the acceptance of this opinion by Suarez in the
beginning - and says that it was this argument that convinced

the master-mind that Jurisdiction is supplied in

(95) cf. De Sacramentis, IT, Disp. XXVI, Sec.6, n.7. -
"quia tunc non obstante tali Aubio, videtur esse licitum
sacramentum hoc ministrare, quis tsle Adubium speculativum
est, et non practicum, cum in moralibus licitum est uti
opinione probabili: nam qui ex illa operatur, moraliter
certus est practice non peccare,"”

(96) cf. Disputationes Morales in Tres Bullas Apos., Appendix,
De Opinione Probabili, Dub.II, n.3. "Sic ergo in pro-
posito, quia probabilltas opinionis praebet titulum
coloratum, et causat commumem erroresopinantium illam
esge veram, Ecclesia tunc supple®¥ defectum, conferens
confessariis sequentibus illam opinionem veram Juris-
dictionem, quia in hoc casu eadem prorsus ratio militat
ac in praecedentibus suprs relatis, cum ignorantia guae
nascitur a sententia probabili Doctorum ait communis et
publica, et cedere possit in grave detrimentum animarum
8l Confessarii absolventes Juxta probabilitatem 1llius
opinionis carerent sua Jurisdictione.”

T
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probable doubt.<97) Though a2 small minority asserted that

this doctrine could be deemed no more than probable -~ among

(98)

which minority we find Franciscus de QOviedo - the over-
whelming majority regarded it ms certain that Jurisdiction ims
supplied by the Church in probsble doubt. And though various

arguments were employed to prove it, a very common one was

\

behz;(Gndoubtedly that/we have bedn discussing here. To mention

but a few representative names we may list those of Bonacina,
Granado, Leander, Passerinus, Salnanticenses, Mazzotta and

voit. (99)

¥ith that, we think, sufficient has been said to
demonstrate how closely associated these two Juridical notions
have always been, and how the doctrine of common error exer-
cised such a telling influence on the establishment of the
teaching that the Church supplies Jurisdiction in‘probable
and positive doubt. By way of conclusion we should like to
make reference to a very interesting point, which may well be
regarded as a paradox in canonical history. Discussing the
controverey that existed in pre-Code Jurisprudence as to
whether a coloured title was an essential requisite in order

that the supplying principles of common error might operate,

(97) c¢f. Disp. Mpr. in Tres Bull. Apoast., Appendix, De Opin,
Prob. Dub. II, n.3 "... atque haec de hac secunda via,
de qua cum Compluti existerem, consului Sapientissimum
Magistrum Fransiscum Suarez, qui cum in ea esset opinione
non licere uti jurisdictione probabili in administratione
Sacramenti Poenitentiae, certe ob praedictum modum
dicendi mutavit sententiam et poetea 1llam typis mandavit
L4, Tom. de Poen. Disp. XXVI, Sec.6. n.7."

(28) ef. Trac. Theol. Schol et Mgrales, Trac.V, Cont. ITI,
Punct.l, n.33.

(99) of. BONACIKA Op.Omnia Mor.,Tom.I, De Mat., Q.II,Punct.VIN

GRANADQO, Commentaria in Upiv. 18 28¢ gt Thon,, 0. 26.
Tom. II, Cont.II, Trac.XlI, aiep.l,8 L, n.58.

LEAKDdR, De Sace Lib.I, Trac.V, g.103:

TASGERINUS. De Hom. Stat. et Offic.Tom.II, Q.87,
n- 55,. /na750

BALMANTICENSES Curs. Theol.Mor.Tom.I, Trac.VI, c.XI,

- Punes.Ve
MAZZOTTA, Theol. Mor. Trac. VI, Disp. II, Q.I. c.2,8 3.

VOIT. Theol. Mor. Tom II, Trac.lI, C. IV, n.746.
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Gesparrl remarks: "Proinde stante hac contreversias juris-
dictio videtur suppleri, ex principio ealtem reflexo, quod
nempe Ecclesia in dubio juris jurisdictionem supplet.*(100)
In the beginning the principle that jurisdiction is supplied
in probable doubt, flowed from the doctrine nf common error!
here we find a development in the docirine of common error
being justified and confirmed by the invocation of that very
principle which had, so to say, emanated from itself. ?

aligm——

(100) TPBC. Can. De Hat-, VOlOI, n.913.
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CHAPTER _ II.

COMMON ERROR AND NON-JURISDICTIONAL ACTS.

In a later chapter when treating of post-Code teaching
on the supplying principles of common error, a very important
and practical question of interpretation will arise viz.,
whether Canon 209 (in which the doctrine of common error is
codified) intends to restrict the application of the principle
to the supplying of Jurisdiction alone. In other words,
the question will arise as to whether the legislator intends
to exclude the application of the validating principle in
the case of acts, which are not performed by virtue of the
power of jurisdiction - in the case of acts which we may call
non-Jjurisdictional acts? In order to give a proper and
complete anawer to thia question later, it will be necessary
to make a brief gtudy here of the traditional canonical

doctrine on the point.

Under this category of non-jurisdictional acts we
find three distinct types discussed by authors in relation
to common error, viz., (1) acts of assistance at marriage;
(2) acts of a public notary, and (3) acts performed by
virtue of dominative power. Having examined each of these
in turn, we may be able to define what was the determining
factor with regard to the matter to which the supplying

principles of common error applied, according to pre-Code

teaching.

ARTICLE I. - COMMON ERROR AND ASSISTANCE AT MARRIAGE.

A. Assistance by virtue of Ordinary Power.

(1)

The Tyidentine decree Tametsi conferred on the
pastors of parishea in which it was published, a position of

importance with regard to the celebration of marriage which

(1) Seas. XXIVk Dec. de Ref. Mat., Cap.l.
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they previously never enjoyed, or rather with which they
were previously never burdened. Henceforth, in those places
where the decree had been promulgated, every marriage had to

be celebrated before the parochus proprius of one of the

parties to the marriage, or before the delegate of that
pastor or of the Ordinary: the non-compliance with this
rule rendered the marriage invalid. The fadt that his
assistance was necessary for validity made the gquestion as

to who was the parochus proprius a vital one: 1in every case

it had to be ensured that the priest assisting at the
marriage was the parochus proprius - or at least his properly

constituted delegate.

Naturally, the guestion was soon raised as to the

validity of a marriage celebrated before a parochus putativus

i.e. one who is merely reputed to be pastor. I® such a
marriage to be regarded as valid? Is the defect of power
in the putative pastor supplied by reason of common error,

thus rendering the marriage valid?

The theologians of the early 17th century had already
realised that the act of assistance at marriage did not
entail the exercise of true Jurisdiction. They saw a differ-
ence between the act by which a pastor assisted at marriage,
and the act by which he conferred absolution or, indeed, the
aét by which he administered the other Sacraments. He
conferred absolution by virtue of the power of Orders and the
power of Jurisdiction: he administered the others by virtue
of the power of Orders alone. But assistance at marriage
was different. This function was performed not by virtue
of Ordera, nor of jurisdiction, but by virtue of the fact
that he was appointed an suthoritative witness to the ceremony,

Henriquez brings this out very clearly when he writes:-
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"Sola enim praesentia illius requiritur qui est possessione
parochiase, etiam abaque ullo verae Jjurisdictionis usu, et
miniastratione Sacramenti."(2) Bonacina has something similar
"Ratio nostra est tum quia haec assistentia auctoritativa

non ext proprie actus Jurisdictionia."(3) Later on Fagnanus

calls the pastor a teatis auétorizabilin with regard to
u)

assistance at marriage.(

But though they realized thia, still, these
theologians had no hesitstion in applying the principles of
common error to acts of assistance at marriage by putative
pastors, Just the same as they applied them to confessions
heard and absolutions conferred by these same pastors. In
other words, they regarddd all the official acte of such
pastors as valid, independently of the source or nature of
the power by virtue of which each individual act was per-
formed. This had veen the trasditional interpretation of
the doctrine before the Council of Trent, when the general
terms "omnia gesta" or "gesta" were customarily used to
describe the extent of application of the principle. It
wag merely a matter of form that post-Tridentine theologians
should add the item of assistance at marriage to the "gesta"
of the pastor. From the very beginning this was done by all
(5) (6)

Lesaiun,(7) Pontiuﬂ.(a) and Bonacina.(9) That it continued

who adverted to the guestion - by Henriguez, T. Sanchez

(2) Sum. Theol. Mor., Lib.XI, c-}, nouo

(3) op. Omn. Mor., Tom I. De Mat., Q.II, Punct.VIII, n.21.

(4) cf. Commentatia ad c.1, X, V, 8, n.139: cf. also LESSIUS,
De Just. et Jure, Lib. II, c.29, n.é6%Z. -

(5) Summ. Theol. Mor., Lib.XI, c.3, n.4. "Sat eat pro matrimon-
io praesentia illius qui communi errore reputatur parochus
proprius."

(6) De Mat., Lib. III, Disp.XXII, n.60. "Breviter ... si absque
titulo collato a legitimo Superiori intrusus est, non valet
matrimomium ... Si autem titulum hadbuit a legitimo Super-
iori, invalidum temen ob vitium occultum, valet matrimonium

(7) cf. De Justitia et Jure, Lib.II, c.29, n.67.
(8) of. De Mat., Lib. V, c.XIX, n.19.

(9) op. omn. Mor., Tom.I, De Mat., Q.II, Punct. VIII, n.27.
"Primo colligi potest, validum esse matrimonium cui

(continued end of page 118.)
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L
80, is evidenced by the testimony of yunnumerable authors from

this time to the publication of the Code. To say that it

wags the common opinion in pre-Code teaching would scarcely be
doing it Justife: it would be a fairer reflection to say
that we have not found one author, who held that the principle
did not apply in the case of the agasistance at marriage by a

putative pastor.

It i8 true, of course, that in many cases authors
held that the marriage would be invalid if the pastor in
question 4id not have a coloured title. But the invalidity
in that case would follow as a result of the defect of a
coloured title, which, as we have geen, was regarded by many
as essential - not from any intrinsic reasons preventing the
operation of the principles with regard to the act of assist-

ing at marriage.

B. Assistance by Virtue of Delegated Power.

We have seen that the decretalists generally taught
that the principles of the Lex Barbarius applied to delegated
as woll as ordinary jurisdiction - a teaching which continued
unchanged to the promulgation of the Code. We have just seen
that commentators and theologians placed the act, by which a
pastor assisted at marriage, on a par with an act placed by
virtue of Jjurisdiction, at least as far as the principles of
common error were cohcerned. It was only to be expected then,
that the application of the Lex Barbarius to delegated assis-
tance at marriage and to delegated Jjurisdiction should also
go hand in hand. That this was so will be evident from the

following survey of the question.

(9) (continued): assistit parochus, hsbens titulum invalidum
ob vitium aligquod occultum, aut habens beneficium incom-
patibile 8ibi collatum a legitimo Superiore. Ratio est
quia adest titulus coloratus cum errore cummuni absque
impedimento Jurie naturalis aut Divini."
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By virtue of the Tametsi decree, the pastor or Ordin-
ary could delegate another prieat to assist at a marriage at
which they themselves had, by reason of office, the right to
asgist. It i8 to be noted that the decree laid down that
the Ordinary or pastor could delegate another priest. Thomas
Sanchez raised an interesting question: Would the marriage
be valid if the pastor delegated a lay person who was commonly
considered to be a priest? At first glance such a marriage
would appear to be invalid becsuse a lay person could not
receive valid delegation to assist, by reason of the decree
Tametsi which required that the person delegated be a priest.
Nevertheless, Sanchez declared such a marriage valid, becsuse
all the conditions required for the application of the Lex
Barbarius are fulfilled, viz., €ommon error, a coloured title
(delegation by the pastor), and the impediment or incapacity
arises nmerely from positive ecclesiastical law: for it ie
not required by either the divine positive or natural law
that the official witness to a marriage contract be a priegi?)
This case visualizes an incapacitating defect in the person
delegated, but it is evident from an earlier context, that
Sanchez holds the same view when the defect of authority is

due to a vitiated act of delegation.(ll)

With Sanchez thus setting the lead, as it were, other
commentators followed his reasonable and logical application.
Pontius accepted it without hesitation, and explicitly
applied it to delegation both ad univerasitatem causarum an? :

13

ad unam caulam.(12) Among others we may mention Bonacina,

(10) T. SANCHEZ, De Mat., Lib. III, Disp. XXII, n&l%.

(11) T. SANCHEZ, De Mat., Lib. III, Disp. XXII, n.19. "“Sed
verius est etiam quando vitium est circa commissionem
factam a legitimo Superiore: dum communiter i1d vitium
ignoratur, valere gesta per delegatum, nisi jus in
poenam casset.®

(12) of. De Mat., Lib.V, 8.XIX, nn., 11, 19.

(13) cf. Op. Omn. Mor., Tom.I, De Mat., Q.II, Punct. VIII, n.3C
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Schmalzgrueber.(ls) Pichler,(15) and Filliuciua.(ls)

Though all authors did not explicitly advert to the gquestion
it is significant that none denied the application. Indeed
for many of those who made no explicit reference to the point,
a safe analogy may be drawn from the fact that they regarded
the principles of the Lex Barbarius as applying to delegated
Juriediction.

Among the more modern writers who held this same

view, we may note Roaaet,(17) Murray - who like Pontius,
(18)

made explicit mention of delegation ad unam causam'™ ° -

(20) and Gasparri,(zl) who declaresn

D'Annibale,(19) wernz
the marriage to be valid even if the person delegated and

commonly considered a priest is really a woman.

The testimony of such authoritative canviists furnish-
es us with sufficient evidence to claim with safety that the
application of the principles of the Lex Barbarius to the
act of assistance at marriage, by virtue of delegated
authority, was a well-founded and widely accepted teaching

in pre-Code jurisprudence.

(14) cf. Jys Eocles. Upiv. IV, III, n.188.

(15) ef. Jus. Can., IV, III, n.22. "Sufficit, etiam si laicus
vel oclericus inferior sacerdoti, substitustur modo com-
muni errore habeatur pro sacerdote.”™

(16) ctf. Quaeﬂo Hol‘., Tom X| P. I’ CAD. 6, n02060
(17) ef. De Sac. Matrimonii, n.2223,
(18) De Imped. Mat., n.L03.

(19) ef. Summa Theol. Mor., III, n.L461l, note 6L.
(20) erf. Jue Dec., IV, n.180, II, note.213. "Quodsi quis

communi errore habeatur Sacerdos, qui revera laicus est,

delegatio eidem facta valori assistentiame et matrimonii
non obstat.” _

(21) of. Trac. Can. de Mat., n. 1129.
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ARTICLE II. - COMMON ERROR AND THE ACTS8 OF A NOTARY.

We have had occasion to refer many times already to
the application of the principles of eommon error to the acts
of a putative notary. In Roman law we found explicit legias-

lation on the point.(za) Innocent IV gave an indication

that the same principle applies in Canon law.(23) Hoatiensis
taught the same doctrine, which was re-echoed by many pre-
Tridentine Jurists, both civil and eccleaiastical.(zu) In
the post-Tridentine period there is no change in outlook:

a very brief examination of the evidence will suffice.

Sylvester had deacribed the office of notary as a
public office - public from the point of view both of
authority and utility, viz., it is an office established
by the public authority, its purpose being the promotion
of the public or common utility.(25) The office was never
regarded as one which brought with it the power of Jjuris-
dtction.(26)  Nevertheless, just as in the case of asais-
tance at marriage, canonists and theologians continued to
apply the principles of common error to the acts of a puta-
tive notary, for the sgame reasons as epplied in the casé of
defect of Jurisdiction. Usually indeed, they made no dis-
tinction between acts performed by virtue of Jurisdiction,
and acts performed by virtue of any other power. The nature
of the power exercised was never considered, but rather the
nature of the office: if the office was of its nature a

private one, common error would not apply: if it was public

(22) Nov. XxLIV, 1, L4: cf. Above Sec.I, Ch.l. PP. 7, 8.

(23) ef. Apparatus ad c¢.l, X, II, 22: ecf. Above Sect.II,
ch. 1. Art.III.

(24) cf. Above, Sec.II, Cha. I, and II.

(25) cfé Summa Sylvestrina, Pars I, v. Excommunicatio III,
n. [ ]

(26) e.g. cf. T. SANCHEZ, De Mat. Lib. III, Disp. XXII,
n-5‘4. IAESSIUS) De Just. et Jul‘e, Lib, II, 30290 n.67o
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however, then granted common error, the acts of the office-
holder woﬁld be valid. We stressed this point when treating
of the pre-Tridentine authors and noticed that the expression
"geats ratione publici officii valept." was very frequently
used in this connection. We find a typical example of the
same thing in the writings of Sueares. Replying to the
question as to the validity or otherwise of documents drawn
up by a notary who is excommunicated, he says: "Loguimur
autem per se et ex vi excommunicationis quae publica et nota
git: nam 81 sit occulta, ex superioribus jam constat general-

is regula, acta ab excommunicato occulto ratione publici

muneris valida esse .... gquia ob publicam utilitatem, ipsa
Respublica seu Ecclesia supplet 1llum defectum Juxta
1. Barbarius £f. de offic. praet."(27)

Here we see that Suaregz speaks of a public office
and says that the general rule applies, that acts performed
by a putative publiec office-holder are valid: the fact
that in the context he is treating of the acts of a notary
makea it obvious that he intends the general rule to sapply

to non-jurisdictional as well as to Jurisdictional acts.

This 1s explicitly stated by Lessius who meakes express
mention of non-jurisdictional acts - ".... supradicta
procedere etiem in iis, gquae geruntur ex officio publico

_quamvis non sint mctus Jurisdictionia, ut in instrumenta

Tabellionis ...."(28) Passerinus too makes this clear.(29)

Among many others holding this same view we may note such

(27) De Censuris, Disp. XVI, Sect.V, in initio.
(28) De Just. et Jure, Lib.II, c¢.29, n.67.

(29) De Hom. Stat. et Offic., Tom. II, Q.87, n.351. "Nec
obatat, quod notarius non habeat Jjurisdictionem, quia
ratio ob quam gesta per eum ex lege valida sunt, est

,communis utilitas, guae militat etliam ubi quis ee
intrudit in officium Jurisdictionem non habens."




-123~

(31) (324

names ag Flaminius Parisiua,(jo) T. Sanchez, J.Sanchez,

Pontiun,(33) and ZOOHiUl-(Bu) During the 18th century we

(36) (37)

find Reifrenntuel,(35) Schmalzgrueber and Mayr O.F.M.

among those who favoured it.

Fpom this imposing weight of evidence we feel jusii-
fied in asserting that the traditional teaching has been,
that the application of the supplying principles of common
error has not been restricted to the supplying of Jjurisdiction
alone, but rather to the supplying of any power or capacity
required by any putative public official, in order that he
might validly perform the functions of his office. The fact
that authors of the 19th century make little or no reference
to acts of a notary when discussing common error, does not
weaken the claim: the theologians had no practical reason
for treating of the case of putative notaries: the question
did not retain much interest for canonists either, by reason
of the rareness of occurrence and its relative unimportance.
But even if they do not make explicit application of the
principles to the acts of a notary, it is very significant
that at no time has this application been denied: their

gilence, therefore, may be justifiably interpreted as

signifying agreement.

(30) cf. De Resig. Benef., Tom.I, Lib. VII, Qe¢24, n.L6.
(31) cf. De Mat., Lib. I1II, Diﬂpo XX1I, n.5LL.

(32) cf. Selectae Disputationes, Disp. Li, n.3.

(33) ef. De. Mat., Lib.V, oc.XIX, n.3.

(34) cf. Comm. in Jus Cah. Univ., Lib. II, Tit. XXII, n.7.
(35) ef. Jus. Can. Univ., II, XXII, n.268.

(36) cf. Jus. Eccles. Univ., II, XXII, n.10.

(37) Trismegistus Juris Pont. Univ., Lib. II, Tit.XXII,
Puncto X, n.520
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ARTICLE III. COMMON ERROR AND DOMINATIVE POWER.

Ecclesiastical Jjurisdiction may be defined as the
public power of governing, ruling or directing baptized
persons towards their aupernatural end. It is the apecial
name given to the authority by which the legitimately
appointed Superiors in the perfect society of the Church
rule or govern their subjects. wWithin this perfect society
- the Church - there have arisen numerous private or imperfect
societies, such as Religious Orders, Congregations, Confra-
ternities, etc.: the authority by which the Superiors in
these imperfect societies rule their subjects is called
dominative power. Membership of these imperfect societies,
of course, does not entail exemption from subjection to the
duly constituted Superiors of the perfect society, viz.,
Roman Pontiff and Ordinaries. In effect, membership of
such societies really means that the members come under e
twofold authority, viz., they become subject to the Superiors
of the imperfect society by legitimate adacription to it,
while they still remain subject to the Superiors of the
perfect Society, having already become subject to them by

the reception of Baptilm.(sa)

Because of their practically universal extension

and importance, the Supreme Pontiff, by & special privilege,
hag conferred Jurisdiction on the Superiors of certain of
these imperfect Societies. Superiors in such a privileged
gociety therefore enjoy a two-fold power over their subjects
- dominative power in so far as their subjects are members

of this particular societyk and Jurisdiction in so far as
their subjects are members of the perfect society, the Church.
In other words, by virtue of this privilege, the subjects,

as menbers of the Church, are withdrawn from the authority of

(38) Canon 87.
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the usual Superior in the Church - the local Ordinary -

and are placed instead, under that of their own Religious
Superior. This is called the privilege of Exemption;

it is enjoyed by all Religious Orders and by certain Religious
Congregations. Superiors in non-exempt religious Societies
however, exercise dominative power only over their subjects -
the local Ordinary exercises Jjurisdiction over the members

of such bodies in so far as they are members of the perfect

society.

When speaking of domninative power, however, it must
be kept in mind that its exereise is not confined merely to
Superiors of noneoexempti religioua: exempt religious Super-
iors also exercise it -~ in their relations with their sub jects,
as members of the particular religious body in question.
Therefore, superiors of exempt religions exerciae the same

power over their subjects, qua sodales, as the Superiors of

non-exempt religions do over theirs. As a corrollari of
this, it follows that if a Superior in an exempt religion

is invalidly appointed, his official acts in relation to his
subjscts, qua members of the Church, will be invalid by
reason of defect of Jjurisdiction, while his officisl acéu in
relation to the same subjects, qua members of the religion,
will bhe invalid by reason of defect of dominative power.
Consequently when we ask whether dominative power ia supplied
in common error it is important to remember that the question
refers to the case of a Superior in an exempt religion, Just

as well as to that of a Superior in a non-exempt body.

Very few pre-Code authors have given this question any
consideration, and those who have referred to it, have done
80 only very summarily and, we may say, confusedly. First

to raise the question seems to have been Thomas Sanchesz;
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a8t least he treats of it, and sa he invariably gives many
references to preceding authors for almost all opinions put
forward by him, it may be taken that he is breaking new ground
when he proposes a view without quoting other authorities
either for or against. Speaking of the annulling of private
vows and of those having power to do so0, Sanchez treats in
detail of the case where there is doubt as to whether the
person annulling is the true father, or the legitimate
guardian or master, or the legitimate religious Superior as
the case may be. He lays down the rule that if, after
having used sufficient diligence to ascertain the truth, the
doubt still continues, bh:nz#il&(;;;\:sfﬁ?annul the vow.
Then he considers the case where a vow has been annulled in
such circumstancee, and it is afterwards discovered that the
person annulling was not really the legitimate Superior -

in that contingency Sanchez regards the annulment as being
invalid, and therefore that the obligation of the vow con-
tinue-.(39) Though thias seems to be a case of probable
doubt rather than common error, still Sanchez regards it as
the latter, and gives as a reason for tﬁe invalidity of

the annulment in the circumstances, the fact that the prin-
ciples of common error apply to acts of Jjurisdiction but not

to "actus dominii" - "Quia quamvis in iis quae jurisdictionis

sunt, error communis cum titulo satis sit ad valorem Jjuxta

l. Barbarius, ff. de O0ffic. Praet., at 1d non efrficit ut

actua dominii valeant, sicut non valeret venditio servi
existimati talias. Nec etiam hic error efficit ut vota con-
ditionem imbibitam habeant. Quod est fundamentum poteetatis
irritandi."(ho)

(39) cf. Opus Morale in Praec. Dec., Tom.I, Lib. IV, c.32,
M. 15, 16.

(4LO) Opus Mor. in Praec. Dec., Tom.I. Lib. IV, ce32, n.1l6,
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It 18 noteworthy that Sanchez here does not say
that the principles of common error do not apply to acts
performed by virtue of dominative power, but rather that

they do not apply to "actus dominii."™ He quotes as an

example, the act of selling a person who is generally reputed
to be a slave - but who, due to some mistake, in realjty 1is
not: common error does not render such a contract valid.
This is guite true. Such & contract is invalid simply
because one of the conditions for a valid contract of sale
is absent, viz., the object being s0ld doea not belong to
the person selling. There could be no question of the
application of common error in such a case: the purpose

of the doctrine of common error is to supply the defects of
power in a putative official: 1it will not supply a defect
of ownership in order to render valid a contract of sale
entered into by an official. Ve sagree, then, with Sanchez
when he says "error communis non efficit ut actus dominit
valeant,” but this does not prove that common error does not
apply to acts performed by virtue of dominative power. He

seems to confuse potestas dominii and potestas dominativa.

He says in effect that common error, does not supply domin-
ative power (when speaking of the invalidity of the annulment
of a vow by a putative Superior), but to illustrate it, he
gives an example showing that common error does not supply

potestas dominii.

Bonacina, who follows Sanchez closely, gives the
same solution to the guestion of the vow annulled by a
putative father - "quia error non confert potestatem
dominativam."{41)  He makes explicit mention of the fact

that error does not confer dominative power: as a corrol-

lary of this he condludes:- "0b id non est valida venditio

(41) Summa Theol. Mor., Tom.II, Disp. IV, Q.II, Punct.VII,
8 1I, n.23.
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| rei aliense, guae proprie putabatur, gec est valida venditio
l Yominis liberi, qui servus putabatur.” Here he, too,

obviously confuses dominative power with ownership.

De Castro Paleo adheres closely to the opinion voiced
by Sanchez and Bonacina whom he quotes. The reason alleged
by him for the non-application of the principles to dominative

(42)

power is becsuse no law makes express mention of thia point.
Others who defend the same view are Trullench(“j) and Leandgge)
but they merely repeat the observations of Sanchez and fall

into the same confusion on the point.

One author only seems to have put it forward as an
absolute view that dominative power is supplied in common
error. This was J. Martinez de Prado. He bases his view
on the fact that the reasons for which the deficiency is
supplied in the case of Jjurisdiction apply equally in the
case of defect of dominagive power,(“5) an opinion which

is regarded as probable by the Salmanticenses.(ue)

CONCLUSION.

Such 1s the history of the teaching on the question.

From an historical viewpoint the position is obviously not

very enlightening. At first glance the weight of opinion
f (such as it is) would certainly seem to be contrary to the
applying of the common error principles to dominative power.

On closer examination, however, it will be seen that the views

(42) cf. Opus Morale, Pars III, Trac. XV, Diesp. II, Punct.
iv, n.1l0.

(43) cf. Opus Morale, Tom.I, Lib, I1I, c.II, Dub. 34, n.1l.
“Respondeo negative, quia error non confert potestaten
dominativam: aic non est valida venditio hominis liberi,
qui servus putabatur."”

(L4) ef. Quaest. Mor., Tom V, Trac. I, Disp. XVI, Qe«95.

(45) Theol. Mor. Quaest. Praec., Tom.II, Cap. XXXI, Q.13,nl10.
"eeeo quia a paritate rationis id quod dicitur de supplewn
da jurisdictione videtur militare in supplende potestate
dominativa ... ne semper sint anxii i111i quorum vota
sunt irritata a potestate dominativa, an illa sit solum
exietimata et non vera."

(46) cf. Cursus. Theol. Mor., Tom.IV, Trac.XVII, c¢.3, P.VIII,
n.71.
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pft forward by the authore quoted above do not influence the
question as it exiats today: the notion of dominative power
as conceived by 17th century theologiansg difrered vastly from
the notion obtairing in modern canonical jurisprudence:
therefore the opinions voiced on this question by 17th century
theologians as applying to their notion, cannot be validly
applied to the notion of dominative power as it now exists.
The following brief remarks may help to show the truth of

our contention.

We have seen above that the typical example of an
act performed by virtue of dominative power given by Sanchez,
Bonacina, de Castro-FPalmo and de Prado is the act of irrita-
tion of a private vow by a father or religious Superior.
Now, a private vow is not an act which brings with it
Juridical effects: 1t does not engender any rights or
obligations recognised or sanctioned by public authority.
The annullment of such a vow affects only the conscience of
the individual for whom it is annulled: it is entirely a
private matter. Obviouely, therefore, there is no place
for the supplying of power, in this case, to enable a puta-
tive father or a putative Superior to validly annul such a
vow: for, we have seen many times already, that the principles
of common error apply only to acts performed by reason of a
public office - a condition not realised here. Hence with
Creugen(h7) we may say, that we agree with the solution given
by these authors to this particular case, but in so doing, do
not in any way Jjeopasrdise the possibility of having the

principles of common error apply to dominative power.

(47) ef. Acta Congressus Jurid. Int., Vol. IV, "Pouvoir
Dominatif et Erreur Commune" Pp. 191-192,




It may be asked why Sanchez and the othere should take
thie particular case as a typical example of an act of dom-
inative power. ¥hy 4did they not take, for instance, the
act by which a religicua Superior admits an aspirant to
novitiate, or a novice to religious profeseion? Precisely
because they did not regard these acts as exercise of
dominative power. It muat be remembered that at this time
2ll relizious Societies existing in the Church enjoyed the
privilege of exemption - for this we have the explicit testi-
mony of Sanchez(ue) - and therefore the major Superiors in
these bodies al) enjoyed the power of juriediction. It
was only natural theu that all the official acts of such
Superiors who enjoyed jurisdiction should be looked upon as
acts of Jjurisdiction. Not until the non-exempt religious
congregations had begun to flourish later in the 17th century,
and in the following centurieas, were canoniste able to
determine with any degree of precision what functions of
a religious Superior's office ihvolved the exercise of juris-
diction, and what functions pertained to the domain of
dominative power. It was for this reason we said above that
the notion of dominative power, as it now stande is so
different from that which prevailed at the time Sanchez and

the others wrote.

In view of all this we would consider the following
rointe as being worthy of special note here. Sanchez,(h9)

Bonacina,(5°) Trullench(51) and Leander(52) as we have seen,

(48) cf. Opus Mor: In Praec. Dec., Lib.V, c.IV, n.7.4.
"Nec Episcopus, cum hodie Superior religiosorum non sit
(omnes enim 1111 privilegium exemptionis habent.")

(49) cf. Opus Mor. in Praec. Dec., Tom.I, Lib.IV,c.32, n.15.

(50) cf. Sum. Theol. Mor., Tom.II, Disp. IV, Q.II, Punct.VII,
8 11, n.23.

(51) ef. Opus Morale, Tom.I, Lib.II, Cap.II, Dub.34, n.1l.
(52) Quaest. Mor., Tom. V, Trac.I, Disp. XVI, Quaest.95.
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give as their example of dominative power the act by which
a father or religious Superior annuls the private vow of a
child or aubject. They thus give, as an example, an extreme
forz of dominative powsr-: the most private form posmible.
Obviously however, there is a nctable difference - at least
from the point of view of Jjuridical importance - between the
act by which a religious Superior annuls the private vow of
& subject, and the act by which the same Superior admits a
novice to religious profession. In the case of the former
the Juridical effects are non-existent: in the case of the
latter there follows a host of Juridical effects - new
obligations and new rights, arising as s result of the fact
that the individual, thus admitted to profession, acquires a
new status in the perfect society; by that act he passes
from the lay to the religious state. Consequently it must
be admitted that this latter act of the religious Superior
approaches more closely to the notion of a public act thgn
doee the former; hence the function of admitting novices to
profession approximates more closely to the notion of a public
function or office, than does the functign of annulling private
vows.

)

It ia on this point, we think$ that the solution of
the question, whether dominative power is supplied in common
error, ultimately hinges. If it could be established that a
religious Superior possessing dominative power exerciged a
public office in the execution of sny of the functions attached
to his office, then the principles of common error would apply.
For it has been made abundantly clear, in the course of this
treatise - and especially in the course of the present chapter -
that the guiding principle, accepted by all, in regard to this
matter has been, that, in common error any rvower of capacity

that is wanting to a public official is supplied to him: the

fact that he is a public official is the determining factor:
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whether the power attached to the office he holds is that of
Jurisdiction or not, does not matter. Thus, Trullench who,
in one context, denies that dominative power (as he visualizes
it) is suvplied in common error,(55) in another context

explicitly affirms that the supplying principles apply to all
acta - both jurisdictional and non-jurisdictional - which are
performed by virgue of a public orfice.(Sh)

It is significant that we find at least one instance
of the problem being solved along these lines in pre-Code
teaching. For Thesaurus-Giraldus explicitly state +that the
act, by which a putative religious Superior admits a novice
to profession, is wvalid, not because thie act is an exercise
of jurisdiction, but because it is an act performed by virtue

of a public office. In support of their position they refer

to a decision of the Sacred Congregation of Regulars, which

declares valid the profession of a nun admitted by a merely

(55)

putative Abhess. This opinion of Thesaurus-Giraldus, and

the decision of the Sacred Congregation referred to ¢tthe date
of which is not given), may not have constituted a probable

opinion, and could not be regarded as representing pre-Code
teaching on the matter; bdut, at least, it serves as a concrete

example of the potentialities attached to approaching the
qusstion from this viewpoint. We shall return to this point
in its proper place in a later chapter.

(53) ef. Opus Morale, Tom.I, Lib.II, Cap.II, Dub.34, n.1l,

(54) Opus Morale, Tom. II, Lib.VIII, c.1l, Dub.10, n.8:
"Procedunt etiam supradicta in iis quae geruntur ex
officio publico, guamvis non sint actus juriedictionis.”

(55) THESAURUS-GIRALDUS, De Poenis Rccles., Pars I, cap.VI.
TItem procedit in potestate conferendi beneficia, vel
confirmandi, quia dicitur publicum officium potestate et
utilitate, et generaliter, quod titulus coloratus cum
communi errore reddat validos omnes actus, qui ex tali
officio publico geruntur, licet non sint actus Jjuris-
dictioniz formaliter, ut assistentia parochi in matrimonio
contrahendo .... et idem dicendum de actu admittendi ad
profeasionem qui non est actus jurisdictionia, sed publiei

officil ... et Sacra Congregatlo Regularium declaravit in
una Adomarien. validam fuisse professionem Monialis
admissam ab Abbatissa {llegitima, vel vidua quam Epis-
copus deputaverat, qui tamen super tali impedimento non
poterat dispensare: sed ad eum pertinebat deputare
Abbatisasanm.”
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CHAPTER III.

THE NOTION OF COMMON ERROR.

A S i S oy S W S ——————

Probably the least-discussed of all the questions
snd difficulties which arose in connection with the doctrine
of common error in the course of its long history, was that
most obvious of all questions: What is common error? Ve
do not imply that this question was disregarded entirely.
Some authors explicitly mentioned it - but such references
were brief; others showed their views on the gueation by
their application of the doctrine. But whether they
expressed their yiews explicitly or only implicitly, it is
very noticeable that all of them seemed to take the answer
Tor granted. It is true there was a slight divergence of
opinion as to what type of error was envisaged here - but on
the main question as to how to determine when this error
could be regarded as common, there was practical unanimity
till the end of the last century - we may eyen say till after
the promulgation of the New Code: To ues who associate the
notion of common error with endless controversy at the
present day, this may seem strange. It is nevertheless true,
as a glance at traditional teaching will show. For con-~
venience and order, we shall discuss the guestion under two
heads already suggested:- (a) What type of error is reqguired
- and suffices? (b) When can this error be said to be
common. We may put these briefly thus:- (a) Definition

of Error: (b) Definition of Common Error.

A. Definition of Error.

Error may be defined as a false Jjudgment of the
intelleet resulting from ignorance about a given point. We
have seen that earlier commentators had used the terms
ignorance and error indiscriminately when treating of the

subject of common error; we noted especially the use of the
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expression ignorantia probabilis as opposed to crass or (2)
) .

supine 1gnorance.(1 Consequently, when we find Reginald,

Sanchez,(s) Bonacin.(h) and others making this same dis-

tinction with regard to error, and insisting that the prin-
ciples of the lLex Barbarius apply only when the error is

probabilis, it is obvious that they are repeating the

teaching of those earlier commentators and merely sub- ,

stituting the term error for that of ignorantia. The

intention of both those earlier and the present writers was
to exclude any error which arose as a result of crass or
supine ignorance from participating in the benefita of the
Lex Barbarius. It is a very reasonable and logical restric-
tion - merely an application of the principle, "Nemini fraus
sua patrocinari debet" - a restriction which has been accepted

(5)

by all subsequent authors.

A point, however, about which there was not this
same unanimous agreement was, whether Jjurisdiction was

supplied equalﬁy in the case of error Jjuris as in error facti

(the error in both cases being ex hypothesi communis). Again
the terminology may not appear familiar, but the significa-

tion is clear, Error juris is error arising from ignorantias

Juris - ignorance of the existence or extension of a law, e.g.

if a person is ignorant of the fact that every priest needs

¢1) of. Above, Sec.II, Ch.I, Art. III, Footnote 25.

(2) ef. Theol. Mor., Lib.I, n.99.

(3) cf. De Mat., Lib.III, Disp. XXII, n.8.

(4) Oop. Omn. Mor., Tom.I, De. Mat., QwII, Punct. VIII, n.25.

(5) 90%02 cfogLAYMANN, Theol. Mor., Tom.I, Lib.I, Trac-h.
c.22, n.9;
HAUNOLDUS, De Just. Et. Jure, Tom.V, Trec.IlI, c.l, n,29,
SCHMALZGRUBBER, Jus Eccles. Univ., II, Tit.I, n.20;
PIRHING, Jus Can., II, I, n.84.
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jurisdiction in order to hear confessions, and thinks that

a "simplex sacredos" is capable of doing so: error facti

is error arising from ignorantia facti - ignorance as to

the fulfilment of conditions required for the application

of a law in a particular case, e.g. if a person knows that

a priest requires Jjurisdiction in order to validly absolve,
but is ignorant of the fact that this particular priest does
not possess Jurisdiction. The case visualized in the Lex
Barbarius, which is the basis of all canonical doctrine on
common error, was clearly one of common error of fact

(6)

Eerror communis facti). The question was raised as to

whether the principle was thereby restricted to the case of
common error of fact alone, or whether it also applied to

common error of law (error communis juris).

Earlier commentators d4id not refer to the question -
and comparatively few authors of the 17th century, and
kater, discuss it. It 1is worthy of note that T. Sanchez,
who gave a very exhaustive treatment of common error, fails
to mention it. He is content with giving the general

qualification thet the error should at least be probable,

thus giving the impression that if the error can be regarded

as probable, then it is immaterial whether it is error juris

or error facti.

A small number of writers however denied the parity
between the effects of error of fact and error of law, chief
ol whor were Maecardul,(7) Garcia,(e) and Joannes Sanchezgg)
Neither Magcardus nor Sanchez offer any reasons for their

opinion. In fact it is not so clear that the latter really

(6) NOTE: These expressions communis error facti, and
communis error juris must not be confused with those of
eommunis error de facto and communis error de jure,
which we shall meef later. T

(7) cf. De Probationibub, Conclusio 649, n.1l00.
(8) cf. De Beneficiis, Tom.I, Pars.V, c.IV, n.304.
(9) cf. Select. Di.po’ Di.po hhl n.1l0.




-136-

intended to exclude the application to error of law properly
so~called, for it would seem from the context that he had in

mind not so much error Jjuris as dubium Jjuris. In the context

he is treating explicitly of the problem referred to in a
previous chapter, viz. whether jurisdiction is supplied by
the Church in the case of probable doubt. He appears to
confuge these two notions which are really distinct and
separate. (10)  Whatever doubt there may be with regard to
the teaching of Sanchez, however, there can be no doubt that
Garcia denied the application of the Lex Barbarius to the
case of error of law: his reason being that these principles

do not apply "quando Jus re-intit."(ll)

This same reason
is given by Gobat in similar terms: "quia Jura detestantur

ignorantiam Juris."(lz)

It is true that ignorance of law hae never been
looked upon with favour, as is manifest from Regula 13,
Rege Jur. in VI, which states: "Ignorantia facti, non Juris,
excusat." Laws abhor ignorance of themselves, and do not
confer benefits and privileges on such as are ignorant of
them. But another principle must be kept in mind - a
principle established by use and custom, though not by
positive ecclesiastical legislation - viz., that a certain
type of ignorance does enjoy the favour of the law, in so
far as the Church supplies jurisdiction whenever common error

is present: common error, that is, arising out of probable

(10) J. SANCHEZ, Selectae Disp., Disp. U4, n.10 - "... adver-
tunt tunc errorem conferre Jjurisdictionem quando eset
eirca factum, non quando error versatur circa jus;
quando aliquis ergo Sacramentum ministrat ex ovinione
probabili cum periculo irritandi illud, si forte a parte

;eI Iera ngn sit, opinio ex errore Jjuris procedit, non
scti .... N

(11) De Benef., Tom.I 6 Pars. V, .4, n.303.
(12) op. Mor. Omn., Tom. I, Pars. I, Trac. VII, n.107.
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ignorance. And since common error could arise as a result

of ignorantia juris - ignorance which is exeusable and incui-
pable in view of the circumstances in which the community
may be placed - this objection put forward by Garcia and

Gobat can scarcely be regarded am insuperable.

The Jesuit Theologian, Lpymann, refers to this
question and adopts the view that the Lex Barbarius applies
to all commou error whether it be error of law or of fact.(lj)
So also Vericelli who contends that even though the Lex
Barbarius speaks of error of fact, its dispositions must be
extended to include error of law which is invincible. He
bases his opinion on analogy - "propter identitatem rationis,
lex extendenda est in favorabilibul.(lh) Perhaps the best
reason Of all in favour of this view is that given by Lacroix,
who, adverting to the objection that laws do not favour
ignorance of themselves, asserts that even if a community
is in common error by reason of error of law, acts placed in
favour of this community will be valid: (1) because the

common good demands it; (2) because the laws do not dis-

tinguish between common error of law and common error of fact.

Conaiderations such as these most probably led the
majority of theologians and canonists to take the matter for
granted. The only qualification made by the majority was
that the error should be probable: they did not distinguish

between error of law and error of fact: it is logical to
conclude, then, that their intention was to include all
common error that could be regarded as probable. A strong
indication of the truth of this assumption may be found in
the commentary of Schmalzgrucber.(ls) Declaring to be valiad

(13) of. Opera. TomoI’ LiboI, Trac, IV, 0022’ n.9-
(14) Quaestiones Morales et Legales, Trac.II, #.XXV, n.12.
(15) ¢f. Theol. Mor., Tom.II, Lib. Vi, Pars I, n.113.

(16) cf. Jus Eccles. Univ., II, I, n.20.
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all the sentences pronounced by one who is merely reputed
to be judge by the probable and common error of the people,
he goes on to give his reason for inserting the word probable
"= "Dixi autem probabili errore, aliud esset si gesta essent

a judice exiastimato per crassum et surninum, aut ex liguidi et

manifeste Jjuris ignorantiia provenientem errorem ...." Here

hé says that error cannot be regarded as probable if it

arises from a patent and manifegt ignorsnce of the law,

thereby implying that probable error can arise from ignorance
of law which is not so manifest - or ignorance of law which
is inculpable. He makes no distinction between error of
fact and error of law ~ he includes both under the term

error probabilis. WYhether common error arises therefore,

from error of law or error of fact, provided thig error is
probable, the principles of the Lex Barbarius apply. And

we may safely assume that is the attitude of all those authors
who demand that the error be probsble, viz., that they speak

indiscriminately of both error juris and error racti.(17)

A couple of authorl(ls) appear to restrict this
——

teaching somewhat by admitting common error of law in relation
to an obscure or doubtful law, and denying that the principles
would apply if the ignorance concerned a clear and unambiguous
law. But in practice this goes back to the principle of
Schmalzgrueber, viz., that common error of law suffices if it
is probable: for error of law that is common and probable
could scarcely arise with regard to a law that is clear and

unambiguous. D'Annibale perhaps, best sums up the teaching

on the point - "Error autem communis est si eo loco ubi aliquis]

(17) Coge cf. VERNIER) Theol. Prlct., TomoI’ T).92:
BAILLY, Theol. Dog. et Mor., Tom.IV, De Poen., C.IX,
Art. II’ p0336; cRAISSONl Hanull@ Toto Juri' C!U',
Ton. I’ n02980

(18) l.,e. DE ANGELIS, Prael. Juris Can., IV, I’ n-25, and
I1CARD, Prael. Juris Can., Tom.I, n.285.




-139~

Jurisdictionem exercet .... ea praeditus esse publice
existimetur: seu facti error versetur, seu juris .....

dummodo error juris sit probabilia."(lg)

B. Definition of Common Error.

Earlier commentators had adverted to the fact that
commen error could be verified in one place with regard to a
particular official, while in another place it could be
publicly known that this person was really inhabilis - and
they had agreed that the Lex Barbarius applied, in such
circumdtances, in the place where the incapacity or defect
was generally unknown.(20)  This interpretation was
unanimously accepted by all suhsequent writers. Thomas
Sanchez for instance states it thus - "Sufficit tamen si
8ait communis error in eo loco ubi actus gestus fuit, quia
ibi impedimentum erat occultum, quamvis in alio notorium
enset."(zl) Authors also as a rule, advert to the possi-
bility that an impediment which at one time was publicly
known in a certain place, could, with the passing of years
slip from the memory of the people, so that common error
could then arise in this same place, because the impediment

in the official referred to had now become occult.(zz)

But when may an error in a given place be regarded as
common error? Sanchez gives the impression that discussion
of this question is superfluous, for he simply says the error
ought to be "common"” - the error of one or two does not
suffice. He seems to imply that the meaning of the term

"common" is too clear to need definition. This is probably

(19) Summula Theol. Mor., Tom.I, n.79, Footnote 72.

(20) ef. Above, Sec. II, Ch. 1I, Par.B.

(21) De. Mat., Lib. III, Disp. XXII, n.9.

(22) e.g. cf. SANCHEZ, De Mat., Lib. III, Diep. XXII, n.1l0.
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the explanation for the faft that so many suthors'-2%) auring
the 17th and 18th centuries adhered to a stereotyped treatment
of this particular point, which ran something like this

"Dixi error communis: non tamen sufficit error unius vel

duorum vel paucorum; debet esse communis.”

Actually the firet %ttempt to determine or define
the term was made by Thomas Hurtado. Having raised the
question as to how many persons would be regquired, and
sufficlent, in order to render an error common, he prefaces
his reply by remarking that he has not seen the question
discussed by any author. In his opinion, error can be
regarded as common when it is publiec - and it is public
when the greater part of the community is in error.(23) This
interpretation is favoured aslso by Verice2li, who has some-
thing worthy of note to say with regard to the notion of
"place" in connection with this matter. According to him,
common error is had if the greater part of the community, for
which a certain priest is appointed, 1s in error sbout that
priest's jurisdictionm. FPor instance, in a large city which
has a population of 500,000, it would be practically impos-
sible for a priest to obtain Jurisdiction by reason of common
error, if it were necessary that the whole population should
be in error - because the greater part of that population
would never even know, or know of, that priest. Therefore,

it is sufficient if the greater number of those to whom the

(22a) e.g. of. REGINALD, Theol. Mor., Lib.I, n.99;
BONACINA, Op. Omn. Mor., Tom.I, De.Mat., Q.II, Punct.VIII
Ne 25;
HAUNOLDUS, De Just. et Jure, Com. V, Trac. II, c.l, n.1l9;
PASSERINUS, De Hom. Stat. et Off. y» Tom, II’ Q0879 n.3h9;
PIRHING, Jus. Can., II, I, n.BM;
QUERRERUS, Theol. Mor. D.Aug., Tom.I, Tresc.VII, Disp.I¥,

8 xviI, n.537;
SCHMALZGRUEBER. Jus. Eccles. Uni?.’ 11, I, n. 20.

(23) Res. Mor., Pars II, n.2016. - "Sed existimo tunc censeri
errorem communem, gquando est publicus: tunc autem est
publicus quando in maiori parte exiatit et caetert
scientes taceant.”
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priest actually ministers be in error.(zh) There can be

no doubting the reasonablensss and feasability of this
assertion. It sguares with the expression of Felinus Sandeus
when he said that a person should be reputed to be a real
Judge by "omnibua scientibus et cognoscontibua:"(zs) we
have seen that this should generally correspond to the people
within the territory under the Jjurisdiction of the Jjudge in
question. Most probably it was this same idea that Sanchez
and the others had in mind, when they spoke of an official
whose incapacity was publicly known in other places, but
occult in the "place"” where he was acting as official.

It 18 certainly what later authors have in mind, as can be
deducted from statements such as - "Sufficit autem ad errorem
communen, ut vitium ignoretur in eo loco, pago, seu oppido

ubi exercetur guriadictioe“(zs) and “Error sautem communis

est 81 in eo loco ubi aliquis Jjurisdictionem (v.g. ubi

(27)

parochum agit,) ea praeditue esse publice existimetur."

¥ith regard to the norm given by Hurtado and Vericel-
11 to determine when an error may be said to be common, it
amounts to this that the error must be eatimated in a morsl
rather than a mathematical manner. Hurtado asked the
question - how many persons must be in error in order that it
be common error? He does not go into mathematical figures
to give a precise and detailed answer. He simply declares

the error to he common if the greater number are in error:

(24) VERICELLI, Quaest. Mor. et Leg., Trac. II, Q.XXV, n.15.
-""... tum quia error communis non dicitur respectu totius
populi, sed respectu ejus multitudinis, quae ea juris-
dictione utitur; alioquin in magna civitate quingen-
torum millium hominum, fere numquam posset ex errore
. communi sacerdos habere Jjurisdictionem, quia maior pars
Populi numquam talem sacerdotem novit; q-uare sufficit
8l error ait pro msiori parte illius multitudinis qui
petit ab eo Sacramentum."

(25) cf. Above, Sec. II, Ch.1I, Par. B.
(26) LEQUEUX, Sel. Quaes. Jur. Can., Quaes. XIX, n.69.

(27) Q'ANNIBALE, Summula Theol. Mor., Tom.I, n.79,
Footnote 72,
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in other words, of the community taken as a moral unit €an

be said to be in error. This may be regarded as the accepted
teaching on the point during the 19th csntury and in pre-

Code Jurisprudence. Different suthors stated it in slightly
different terms, all of which, however, may be regarded as
meaning substantially the same thing. Some few, &8s for
instance ¥. Schmier;(za) followed the definition of Vericelli
and said error was common if the greater part of the commun-

ity was in error (maior pars communitetis). Others stated it

to be common if the incapacity of the official was unknown to

all or nearly in the community (omnes aut fere omnes): among

these we may mention Bailly,(zg) Scavini,(jo) Noldin,(jl)
Hurray(32) and Marc.(jjj Another description of common
error favoured by some was, when the incapacity of an
official was unknown to all or the greaster number (omnibus

vel saltem plerisque); in this group we find Moullet,(ju)

(36)

\
Schmitt,(js‘ Voit, and Haine.(37) Santi simply des-

cribes it as common in the following terms, - "quoties quis

(28) Cf. JUB. Can. Univc’ Lib'II’ Trac. I, coVII’ g u, n°29'

(29) cf. Theol. Dogo et Mor., Tom.IV, c.IX, ArtoII, P-336.
(30) cf. Theol. Mor. Tom.III, Disp. I, C.IV, Art. II. Q.6.

(31) cf. Summa Theol. Mor. III, n.354. It is interesting to
note Noldin's application of this principle to a confes-
sor. He writes: "Ut aliquis per communem errorem habe-
atur confessarius requiritur aliquod factum e.g. exer-
citium muneris confessarii per aliquod tempus peractum,
ex quo loci fideles eum passim pro confeasario habent;
non sufficit ut quis semel more aliorum confessiones
excipiat.”

(32) cf. De Imped. Mat., n.399: "Error debet esse communis...
Quid vero dicendum sl ex parochianis, qui v.g. numero
duo millia sunt, centum aut ducenti bene norint parochi
titulum vitiosum esse, errore ceteros occupante? Auc-
torea non statuunt, et quidem atatueri non potuerunt
proportionem exactam inter scientes et errantes, qua
posita error esset vel non esset communis. De casu autem
dato haec mihi decenda videntur. 1. Vix fieri potest
quin tituli invaliditas cito omnibus aut fere omnibus
parochianis nota fieret; 2. Stante proportione ista,
pute errorem Jjure communem vocario posse."

(33) cr. Inst. Mor. Alphons., II, n.l1754.
(34) cf. Comp. Theol. Mor., Pers. II, p.l48.
(35) cf. Epitome Theol. Mor., Lib. Vv, B 82, n. II.

(36) ef. Theol. Mor., Tom. II, n.7u4l.

(37) cf. Theol. Mor. Elementa, Tom.III, De Poen., Paas II,
Q' 73’ ROIO
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publice et in populo existimatur esse verus et legitimus

Judex,"(ja) and D'Annibale - "gi in eo loco ubi aliquis
Jurisdictionem exercet .... ea praeditu; esge publice
exiutinetur."(39) Many, however, were content to follow

the 17th century tredition by stating that the error must

be common - emphasizing that the error of one or a few is

not surricient.(ho) Their attitude to the queation seemsa

to have been that the answer was too obvious to necessitate
further definition, and may best be summarised by the sentence
with which Berardi dismisses the subject - "Quid sit error(hl)

communis et quomodo distinguatur a privato, per se patet."

From convincing evidence such as this, we feel absol-
utely justified in stating that the traditional teaching of

canoniste and theologians demanded a real,/gg;;)and actual

error on the part of the whole community, or at least the
greater part of it (i.e. of the whole community taken as a
moral unit), in order that it could be said to be common.
Perhaps the truth of this conclusion may be even more forcidbly
brought home, by an examination of the various applications

of the doctrine as found in the writings of pre-Code authors -
in which apprlications they implicitly, and as it were, uncon-

sciously give thelr notions as to what common error really 1is.

It will probadbly have been noticed, in the course of
this essay, that the term "official" occurs very frequently.

This has not been without reaaon. For, if one fact stands

(38) Prael. Juris Can., II, I, n.1ll.
(39) Summula Theol. Mor., I, n.79, Footnote 72.

(4o) e.g. VERNIER, Theol. Prac., I, n.92;
LEQUEUX, Seiectee Quaes. Jur. Can., Q.XIX, n.69, Par.III;
BOUIX, Trac. de Judiciis, I, Pare I, Sec.IV, c.I, 8§ 3,
Pl'op- II;
CRAIGSON! Man. Tot. Jur. Can., I, De 29703
DR ANGELIS, Prael. Jur, Cen,, Tom. IV, Pars. I,
Tit. I, n.24.
ICARD, Prael. Jur. Can., n.284.

(41) Praxis Confess., IV, n.lL7.
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out 11féistoty of this matter, it is that all authors
connected the notion of common error with an official or
office~-holder who exercised a public office. Officials

moast frequently mentioned were Bishop, pastor, confessor,
judge and notary. And, though there was almost universal
agreement on the question of the application of the principles
to the case of delegated officials (even if delegated for one
case,) there can be no doubt that the primary purpose of the
doctrine, according to all authorities, was to safeguard the
community from the evils, grave inconveniences and confusion
which would follow from a succession of invalid acts, perform-
ed by oge or other of the officials mentioned above, who
exercised a quasi-permanent office. In other words, the
chief purpose of the doctrine was to ensure the validity of
acts performed by an official who enjoyed habitual power.(hg)
This being their attitude to the purpose of the doctrine,
there will be little difficulty in determining their notion
of common error itself, To treat of each individual author
on this point, if it were possible, would certainly not be
feasible. But we feel Justified in taking the teaching of
that outstanding canonist, Schmalzgrueber, as a fair reflec-
tion of the general consensus of opinion. Schmalzgrueber(hs)
summarises the application of the doctrine in the following

six points:-

" 1. Valent acta Episcopi, vel alterius praelati,
cuius electio propter quodcumque Jjuris humani impedimentum

fuit nulla, si ejus nullitas publice ignoretur ..cccesee

2. Valent sbmolutiones collatae a Sacerdote, et coram eo
celebrats matrimonia, etsi verus parochus non sit quia vel
intrusus, vel ad animarum cures ab Episcopo non approbatus;

modo pro legitimo parocho communiter sit habitus sccceecod”

(42) NOTE: By this we dc not wish to imply that the princip-
es of common error do not, or should not, apply to dele-

gated power. What is implied is, that the conditions
required in order that common error be verified were
determined to cater primarily for the caae of ordinary
or habitual power. But if these comnditions are actually
fulfilled with relation to a case of delegated power,then
obviously the principles will equally apply.

precaiead (43) Jus Eccles. Univ., II, I, n.22. -
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n3. Eadem acta, sententiase, et sbsolutiones subsistunt,
qui}umvia episcopua, vel alius praelatus excommunicatus, .
guspensus, vel Jjuriasdictione et ipsa praelatura, et hene-

ficio, vel officio privatus fuisset, modo communi errore

existimetur adhuc preseditus jurisdictione sufficienti .......
L. Ea ipsa valebunt quantumvis impedimentum unus, vel alter

sciverit, modo 1i a quibus gesta sunt, pro veris judicibus

communl errore sint habiti: quia leges non privatam, sed

communem aestimationem attendunt ....... 5. Imo valori a
ge actorum non oberit mala fides ipsius Judicis, parochi aut

confesgarii, ascientes se carere Jjurisdictione, modo communi

errore existimetur hoc praediti ........ 6. Denique eadem

acta valent, etsi una, vel utraque pars sciat, judicem coram
quo contrahunt matrimonium, legitima poteastate instructum

non esse, modo communiter habeatur pro vero Jjudice, aut vero

parocho, ob eandem rationem ...o..

That this statement represents the accepted tesaching
is borne out by the fact that later authors refer to it as
the clsssical exposition of the doctrine -~ de Angelis,(hu)
for instance, writing more than a century later, quotes these
8ix points verbatim, and proposes them as a practical and
safe guide in all questions pertaining to common error.
Analysing the six applications given above, we find that
each one envisages an official in a given community labouring
under an incepacitating impediment which renders him incapable
of validly holding, or of validly performing the functions
attached to, the office he is thought to hold. The community
knows that this official in question is exercising ths functim
of bishop, pastor or judge as the caae may be - but it is not

aware of the fact that he labours under an impediment. The

members of the community do not pass a formal judgment to the

(LL4) ef. Prael. Jur. Can. , Tdm. Iv, Pars I, Tit. I, n.31l.
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effesct that they consider this particular person to be a
real and legitimately constituted bishop, pastor or Judge.
They simply know he exercises the functions pertaining to

one or other of these offices, and accept him as a real
official without further question, because, being ignorant

of the occult impediment, they have no reason to doubt his
legitimacy. Strictly speaking, perhaps their attitude might
be defined as that of "common ignorance” rather than "eommon
error.” Yet their attitude or state is not one of absolute
ignorance in the sense of a merely negative absence of know-
ledge: there is a 'positive element involved in so far as
their acceptance of the official is based on a positive fact
or fundament, which leaves no reason for doubting his legiti-
macy as an official, viz., the fact that they all know he has
been appointed to the office, or know that he actually per-
forms the functions of the office. Whether we refer to
their state as that of ignorance or error makes little
difference. The point we wish to emphasise, and the point
which is made abundantly clear by the extract quoted above,
is that this state or attitude of the people is an actual
state - they actually know that a particular person exercises
a certain office, and are aware of no reason for doubting his

title to 4o so legitimately: their error is an actualised
fact.(us)

(45) RCTE: We have said that many authors could be quoted
to substantiate thias contention. Following are a few -
T. SANCHEZ, De Mst., Lib. III, Disp. X£II, nn. 5 & 6.
W ... quibus ut occureretur, utrumque Jjus decrevit omnia
gesta per eum dum communis error durat valida esse, ac
81 verus Judex esset ..... Oportet sutem adesse communem

errorem quo ille verus judex existimetur;"

PIRHING, Jus Can. Univ., 11, I, nn, 83 & 8.4, "Requiri-
tur autem ad valorem sententiae et actorum per talem
Judicem, imprimis error publicus sive populi, videlicet
ut ille defectus judicis sit occultus, adeoque ut vuIEE
8lve communiter habeatur pro vero et legitimo Jjudice;
REIFFENSTUEL, Jus Can. Univ., II, I, nn., 197/, « =
us utrumque deerevit, stante communi errore, gesta

per putativum Judicem esse valida, ac si verus Judex
existeret ..¢.... Inter condiciones requisitas ad hoec,
ut actus Judicis putativi valeant, ea est praecipua quod
interveniat error communis: hoc est quod talis communi-
ter existimetur esse legitimus Judex;"

cf. also LEGA, De Jud. Eccles. I, n.352,




-147-

A further point: Though we have seen the purpose
of the doctrine to be the prevention of evils and inconven-
iencee arising from the invalidity of e succession of sacts
performed by s putative official, it must be remembered that
the number of such acts exercises no influence in determining
whether common error is present or not. Common error conaiste
in the attitude of a community in regarding a particular per-
son as a real and legitimate official: it is not gauged by
the number of people who actually approach this person in his
official capacity, nor by the number of times: it may be
realised even without the performance of a single act by
the putative official concerned. Baldus de Ubaldis had

prointed this out in his time.(us)

Lehmkuhl too expressly
states 1t(u7) - "Errorem vero communem ut distinguas ab
errore paucorum non id considerari debet, utrum multi an
pauci eum adierint qui legitima potestate destitutus erat:
sed utrum pauci multive defectum potestatis cognoverint, an
potius eum potestate legitima praeditum esse putaverint."
This is an important point to keep in mind - for, if one

were to estimate common error by the number of people who

actuslly approach a putative judge, confessor or pastor in

his official capacity, the way would be immediately open to
erroneous notions and false conclusions. It may well be

that the consideration of this false mode of estimating common
error, played some part in leading the Jesuit theologian,
Bucceroni, to evolve a new theory as to the notion_of common
error - a theory which he elone of sll pre-Code authors
advocated, and which is reaslly a contradiction of the teaching
of all other pre-Code authorities.

()-}6) ¢cf, Above, Sec. II, Ch.Is Art. IV,
(47) Compend. Theol. Hor., mn.843.
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According to Bucceroni(ha) there are two categories

of common error, viz., common error de facto and common error

de Jure. The former is that which we have been considering
all along - the case where the community, or at least the
greater part of it, is actually deceived into thinking that
a particular priest, for instance, 1ia s legitimately appointed
and approved confessor, when in reality he is not. The
latter - common error de Jure - is had whenever conditions
or circumstances are guch that public error, or an error of
the communiiy, can, and - in the normal course of events -
should follow as a result of them. Common error de jure
therefore consists not in the actual' fact of deception of
the community, but in the placing of a fact which cduld
deceive the community if, and when, the community adverts

to that fact. For Bucceroni, it is sufficient if common
error in this sense be realised in order that the Church

supply defect of power,(ug)

The context in which this theory appears is as
follows: A certain priest Titius, had heard the confessions
of a community of nuns, and those of pupils residernt in the
convent, without proper approbation or jurisdiction - an
essential condition in the rescript granting him the requis-~
ite fsculties had not been realised. The question was asked
whether these absolutions were valid. Bucceroni evidently
assumes that there could be no question of common error de
facto in the circumstances -~ because .the case deals only with
a small group of people, viz., a community of nuns; never-

theless he declares all the absolutions to be valid because

(48) cf. Casus Conscientiae, II, Casus 129, n.6, Pp.170-172.

(L49) cf. Casus Conacientise, II, Cas. 129, n.6, p. 172:
"quare error communis intelligi non potest error de
facte et in actu secundo; sed error communis de Jure
et In actu primo i.e. in tali rerum statu seu conditione,
ut error publice seu communitatis sequi naturaliter
possit et debeat: si res nempe naturalem cursum suum
gequatur."
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of ccmmon error de Jjure. Common error de jure is verified
because of the presence of a circumstance (status rerum)
which of its nature, could deeceive many into believing him
to be a legitimate confessor. This circumstance wae the
fact that he had obtained a rescript conferring the due
faculties - the invalidity of the rescript due to the non-
fulfilment of an essential condition belng occult. The
suthor, however, did not require such a forceful circum-
stance as an apparently valid rescript: he regarded it as

quite sufficient any simplex secsrdoa commenced to hear

confessions publicly, for he says in another context -

"Huiusmodi rerum status profecto habetur, semper ac confes-

sariue publice exerceat munua confesaarii, ita ut publice
confessarius existimetur, et ideo multorum possit confessiones

\
audire."(5o’

Thus the very fact of a priest entering a
public confessional, and commencing to hear confessions
(independently it would seem, of how many or how few penitents

may be present), is something (status rerum, conditio) which

of its nature could deceive many into believing that he enjoys
Juriediction, constitutes, therefore, common error de Jjure,
and so renders valid the confessions heard by him - even
though his action may never actually become known to any save

the few who were present at the time.

The chief argument given by Bucceroni in favour of
his theory 1s a merely negative one. He declares that the
interpretation of common error as signifying common error
de facto cannot operate properly in practice, because of the
doubts that must always exist as to when exactly it is
realised. For, taking the case of a priest who commences

to hear confessions publicly but without Jurisdiction, none

(50) Casus Conscientise, II, Casus 129, n.5, P. 169.
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of his absolutions worvld be valid until after he had
absolved almost the whole community, thus giving rise to
the situation where the last few penitents (the minor part
of the community) would be validly absolved, and all the
others who had come first (the majority) would be invalidly
absolved. Furthermore the difficulty arises as to where
exactly the dividing }line 1s to be drawn between those who
are validly and those who are invalidly absolved, thus
creating doubts efen in the minds of those last absolved

about the validity of the absclution received by them.(sl)

We do not intend to go into the merits of this
srgument here; we shall meet it again in greater detail in
s later chapter. But there is one criticism which we should
wish to make with regard to another argument which Bucceroni
puts forward in favour of his theory. He at least insginuates
that certain earlier writers had actually favoured his view -
chief of these being d'Annibale.(521 It will be well to
quote the paasage from the work of D'Annibale to which he
(Bucceroni) pefere: "Error communis est si eo loco, ubi
aliquis Jurisdictionem exercet, v.g., ubi parochum agit;
ea praeditus ease publice existimetur ....; seu facti error
versetur seu juris .....; dummodo error Jjuris sit probabig?zl.
The implication intended By Bucceroni, by inserting this
extract in a context treating of common error de jure, i=s

that D'Annibale used the words error facti and error juris

to signify the same thing as he himself understood by his

own terms, error communis de facto and error comminis de Jjure.

But obviously there is a vast difference in the signification

(51) of. Casus Conscientiase, II, Cgeus 129, n.6, Pp.171-172.
(52) ef. Casus Conscientime, II, Cas. 129, n.5, P. 169.
(53) D'Annibale, Summula Theol. Mor., I, n.79, footnote 72.

NOTE : The worde underlined are given in italiecs
by Bucceroni.
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of these terms. D'Annibale spoke of error of law and error
of fact according as the error concerned the existence.or
extension of a law, or referred to the fulfilment of
conditionas required for the application of a law in a
particular case. And, as we saw earlier in this chapter,
he was merely repeating the geuerally accepted teaching of
authors when he said that common error could arise as a
result either of error of fact or error of law, provided the
error of law was probable. Obviously this haa no connection
with the signification attached by Bucceroni to the terms
common error de facto and common error de Jure: these
terms do not signify common error srising as s result of
error of fact and error of law; they signify, rather, common
error that is already actualis¢d and common error that is

to-be-actualised.

It 18 clear then, that Bucceroni's appeal to the
authority of D'Annibale is sbsolutely unfounded, and based
on a misinterpretation of terns. It 18 clear that neither
can any other author be quoted by him aa advocating his
opinion. Nor doee any other pre-Code author writing after
Bucceroni's time accept or endorse thie new theory. There-
fore we can conclude that the unenimous opinion - if we
except one lone author - in pre-Code doctrine, demanded that
the error should be common error de facto, viz., a real
error into which at least the greater part of the community
has actually been led. This conclusiou shall have a very
practical bearing on our ultimate definition of the notion
of common error - which we shall see in the following

chapter.




SECTION IV.

THE DOCTRINE OF COMMON ERROR IN

POST-CODE JURISPRUDENCE.
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SECTION _IV.

THE DOCTRINE OF COMMON ERROR IN POST-CODE

JURISPRUDENCE.

¥hen the Codex Juris Canonici came into force on
May 19th 1918, the teaching that the Church supplies Juris-
diction in common error attained, for the firat time, the
status of a written ecclesiastical law. True, the doctrine
had been long recognized, but as we have seen, it originated Y
not from a written ecclesiastical norm, but from the universal
acceptance by canonists and theologians - with the approval
of the Church - of a principle of Roman Law (Dig.I, 14, 3).
Until the promulgstion of the Code the doctrine enjoyed the

status of Jus consuetudinarium: after the promulgation of

the Code it became a lex scripta. From the point of view of

force or authority there is, of course, no difference between

these two forms of Jus. The lex scripta, however, has an

advantage over the former in this that it ie more defined:
the express words of the legislator are had by which his will

may be ascertained: Jus consuetudinarium is of its nature

somewhat more vague, and hence more subject to divergencies

in its interpretation with consequent controversies.

In canon 209 of the Code the atatement of the doctrine

is contained in a few words - "In errore communi aut in dubio

positivo et probabili sive Jjuris sive facti, Jurisdictionem

supplet Ecclesia pro foro tum externo tum interno." By the

omission of all reference to the necessity of a coloured
title, it is clear that the Supreme ecclesiastical legislator
no longer demands the presence of such a title, in order

that the acts of a putative official may enjoy the benefit of
the supplying principles. Obviously the legislator knew of

the existence of the controversy; his silence with regard

to the question, then, can only be interpreted as signifying
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hie wish that such a title is no longer essential. Poat=
Code commentators are unanimously agreed on thia.(l) Vith
the final settlement of this, the most controverted queation
with regard to the whole subject in pre-Code Jurisprudence,
one might well expect to find general agreement on the prin-
ciples and their application henceforward. But another
controversy arose in its place. This time the point at
issue was to determine when precisely common error is
realized - or what precisely is the notion of common error.
In the preceding chapter we found this question had met with
all but unanimous agreement in pre-Code teaching: post-Code
teaching produced varied opinions. In the opening chapter
of this section we shall examine these various views on the
matter, criticize them from a Jjuridical viewpoint and propose
what we consider to be, according to the mind of the legis-
lator, the true notion of common error. In the second
chapter we shall discuss the various applications of the

principles.

--=-000-=--

(1) e.g. cf. Cappello, De Mat. N. 663, "Parochus putativus,
scil. 1ille quem errore communi, etism sine titulo
colorato, fideles pro parocho legitimo habent, valide
assistit; nam eccleaia supplet.cc... Olim controverais
erat, num sufficeret error communis sine titulo colorato...
Hodie certum est, titulum coloratum non requiri™ ......
CORONATA, Inst. Jur. Can. I, n,292. Ante Codicem plures
auctores ad hoc ut Ecclesia suppleret jurisdictionem
requirebant, praeter errorem communem, etiam titulum

coloratum: Codex communiorem sententiam titulum non
requirentem canonizavit.
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CHAPTER I.

THE NOTION OF COMMON ERROR.

As we have just outlined above, we shall treat this
question under three headings. The opening article shall be
devoted to a statement of the theories concerning the notion
of common error: in the second we shall give a criticism
of one of these theories, viz., common error de Jure: and
in the final article we shall propose that particular
definttion of common error de facto which we consider most
juatified in view of the principles for interpretation as
laid down in the Code itself.

ARTICLE 1. VARIOUS NOTIONS OF COMMON ERROR.

S8peaking generally it may be said there are two maih
schools of thought with regard to the notion of common error:
one holding that the error must be de facto common; the
other, following the lead of Bucceroni, contending that
error which is de Jjure common suffices. But the exponents
of the common error de facto theory do not agree amongst
themselves in determining when precisely the error may be
regarded as common. One group follows the traditional
teaching which gave the word "common" a literal or proper
interpretation gignifying moral unanimity: another section
adopte a more modified view and advocates an interpretation
which gives the term an "improper" signification. Hence
for convenience we may treat the views under the following
heads:- (a) Common Error de fadt cum propria significatione:
(b) Common Error de facto cum impropria significatione:

(¢) Common error de jure.
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A. Common Error de faotv cum propria significatione.

During the poat-Code period there is a noticeable
tendency on the part of many canonigte and theologiane to
give as wide and as comprehensive a meaning as possible to
the term common error. Their attitude seems to have been
to stretch its meaning to the utmost limit. Relatively few,
therefore, can be quoted as upholding the traditional doctrine
in demanding that all or most of the community should be in
error. Among these we may mention Prummer who writes:
"Epror dicitur communis qui inficit omnes fere incolas

aliciuis 1001’“(1) Chelodi,(z) toc, strongly favours this
interpretation, Gougnard,(3) 0jetts, (L) Ferreres(s) and

Cocchi(s) also share this view.

B. Common Error de facto cum impropria significatione.

Writing in the Jus Pontificium (Vol. XVI, 1936, P.159)

F. Claeys-Bouuaert purports to give the considerations or
reasons which led so many writers before him to the conclusion
_f\vl LR |

that the term common error must be taken in a less restricted
and improper sense. These authors, he says, having adverted
to the fact that the purpose of this law is to provide for
the general or common good, have interpreted common error

§
as being correlative with common good. But the common good

is sometimes regarded as the good of many as opposed to the

good of one or two or relatively few private persons. Hence

(1) Manuale Theol. Mor., III, n.4l3.

(2) of. Jus can. de Personis, n.130. "Error dicitur communis
saltem juxta saniorem doctrinam, si eo loco, ubi quis
Jurisdictionem exercet, publice ea praeditus esse existime-
tur moraliter ab omnibus, licet unus vel alter cognoscat
re vera deficere.v

(3) cf. Trac. de Poen. N.28.
(4) ef. Comm. In Cod. J.C. Lib. II, P.218.
(5) ef. Compend. Theol. Mor., II, n.651.

(6) cf. Ccomm. in Cod. J.C., Lib. II, Pars, I, n.132.
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they underastood common error in the sense of "error of many."
By imputing such a process of reasoning to them we feel that
Claeys-Bouuaert is giving the authors in question more credit
than is due to them. For in reality the majority are content
to state their views without making any attempt to substanti-
ate them. Thus Arregu1(7) 8imply states that common error
is "error omnium vel complurium alicuius loci fidelium:"

he does not give any reason as to why error complurium should

suffice. Neither do Noldin-Schmitt put forward any proof
for the statement that common error is verified if a large
or notable part of the faithful in a given place thinks that
(a)

a particular priest enjoys true Jjurisdiction. Even
Vermeersch fails to provide a basis for his assertion that

common error is error multorum.(g) The same is true of

(10)

Merkelbach who follows the interpretation Jjust mentioned.

The only author who made any attempt to justify this
wide interpretation of the term in ite improper signification,
seems to have been E. Jombart 3.J. The reasons advanced by
him in support of the theory that common error means "error
of many" are briefly: (1) If moral unanimity or error of
the majority were required, it would be on very rare occasions
only that the Church would be called upon to supply Jjuris-
diction - which is contrary to the intention of the legis-
lator: (2) Granted that moral unanimity or the error of the
majority is required, how can this unanimity or majority be

(11)

calculated or computed? Arguing, therefore, from the

(7) Summarium Theol. Mor., n.602.
(8) ef. Theol. Mor. III, n.347.
(9) cf. Theol. Mor. III, n.L59.
(10) cf. Summa Theol. Mor., III, n.586.

(11) ef. Nouv. Rev. Theol. L. (1923), L'Erreur Commune, P.172.
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relative uselessness of the law, if the term common error
were to be interpreted strictly, and from the difficulty

encountered in caleulating when precisely there is common
error present according to the norms of the striot inter-
pretation, Jombart reasons that common error must be taken

to mean "error of many."*

He then asks the question: How many people would be
neceassary and sufficient to constitute "multi” in this con-
text? He insists that this is a case for moral estimation
rather than mathematical calculation; for, he says, just as
it is impossible to give an exact mathematical answer to
those questions of the ancient Greek Sophists - how many
grains of corn are required to make a heap?, and how many
hairs must a person have g0 as not to be regarded as bald? -
go 1t is likewise impossible to give a precise mathematical
anawer to the question under consideration here. While
maintaining that the estimation must be a moral one, Jombart
emphasized the fact that common error is something relative:
in order to have common error there muet be a certain ratio
or proportion between the number in error and the number in
the whole community. Thus a considerably greater number
would be required to be in error in a large city parish, than

in a village of two hundred 1nhabitanta.(12)

Vermeerach, as we have already seen, also holds that

common Eerror means error multorum. But he goes further than

Jombart in this that, while the latter restricted the notion '

of common error to a certain ratio between the number in error

(12) cf. Nouv. Rev. Theol. L. (1923) L'erreur Commune, P.172 -
"La notion d'erreur commune requiert une certaine pro-
portionalité, un nombre plus considerable dans une
varoiase de Paris que dans un village de deux cents
habitants. Nous admettons sans peine avec 1'Epitome
que l'erreur de cent personnes habitant in college
suffirait. Par contre, l'erreur de cent personnes,
disseminées a Montematre dans la foule des grands jours,
ne semble pas meriter le nom d'erreur commune."
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and the number in the community in each particular case,
Vermeersch proposes 200 people as an absolute figure. In
other worde, however big a community might be, if 200 members

of that community were in error, then error multorum was
(13)

present - and the notion of common error verified. Tak-
ing multi in the relative sense, as Vermeerasch permits - in
relation or proportion, that is, to the number of people com-
posing the community - the term could be verified by a figure
much smaller than 200. Indeed the only limit placed by him
is that the community in questioun must be composed of at
leaat ten persons - to conform to the dietum of Reiffenstuel
(Lib. VvV, Tit, I, n.249) that ten persone constitute a populus.
Hence he considere it sufficient for common error if many
members of a convent composed of ten nuns be in error.(lh)
It may be noted that Jombart, too, was of the opinion that

a convent of nune is a community capable of effedting common

(15)

error.

Such then are the various notions of common error
as expressed by those authors who require error de facto.
But before passing on to treat of the theory of common error
de Jjure, it may be well to have a clear idea as to what
exactly authors had in mind when they spoke of common error
de facto. 1t must be emphasized that though these authors
disagreed among themselves as to what number of people would

actually constitute an error as common, they were in full

(13) cf. Theol. Mor. III, N. 459. "Error communis est error
multorum sive absolute multi sint, puta 200, sive sint
multi relative ad numerum fidelium qui paroeciam vel
communitatem componant."” )

(14) cf. Theol. Mor. III, n.459. cf. Also WOUTERS, Manuale
Theol. Mol‘., I’ n.103.

(15) ef. Nouv. Rev. Theol. L. (1923) L'Erreur Commune F.177.
Footnote I. "Il ne nous memble pas tellement €vident
que l'erreur des vingt moniales d'un Carmel (milieu tré&s
fermé, tréds isole¢, complétement séparé et independent
de la paroisse ne puiesse &€tre appelée erreur commune,

81 1'on admet la relativite de cette notiom. Salvo
meliori Judicio."
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agreement with regard to the question of the nature of
common error de facto. For all of them it might be
described ag an "attitude" of a community, or the people of
a certain place, in thinking or believing an official to
have true Jurisdiction or power, when in reality he has not.
Most authors seem to find it difficult to define this "atti-
tude" precisely: Jombart gives the besgt and most complete

. (16
treatment of the point, Briefly his thesis i»s thia.‘l )

Common error ia had wheuever a cause from which the error
springs, has sctually come %0 the knowledge of the public.

It is sufficient, therefore, if a fundament has been placed -
a fundament which is de facto public in the sense that it is
actually known to the community - & fundament which of its
nature deceives that community into thinking that a particular
confessor, for instance, enjoys true Jurisdiction. The
classical example given by the author (and much quoted by
laeter writers) will illustrate the meaning more clearly:

The pastor announces at Sunday Masses that a strange priest
will hear confessions in the parish church on Friday of the
coming week. On the day stated a strange priest arrives in
the Church and proceeds to hear confessions. Actually the
pastor has forgotten to obtain the requisite faculties for

the stirange priest. Yhat of the case? According to Jombart,
the fact that the pastor had announced the coming of a strange
priest to hear confessiones was a fundament actually and gener-
ally known, a fundament which was sufficient to lead the

people to believe that the priest, who was due to come for
confessions on the Friday following, would have the requisite
faculties for hearing those confessions. This fundament thus
generally known constituted common error, so that even if

only one or two, or a few pecple approached the strange priest

(16) cf. Nouv. Rev. Theol. L. (1923) L'Erreur Commune, P.173.
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for confession on Friday, the abaolutions conferred on them
would be valid by reason of common error. In order to have
common error, he arguea, it is not necessary that many people
be actually fully conscious of the error, in the sense that
they should have formed an explicit judgment such as - "I am
convineced that this priest, whom I see here, has the reqguisite
faculties for hearing confessions.™ It suffices if they
believe in a general and indeterminate way, that on Friday
next a strange priest endowed with the required Jjurisdiction
will come to their Church to hear confessions. It is true
that in this latter state or attitude the error is in the
minds of the people only in a hidden and confused manner;

but it is ready to assert itself in a formal propoasition at
the first opportunity presented. Bven before it has been
clearly formulated it is nonetheleas a real error, at least

virtually. (17)

Thua, for instance, 1f any member of the congregation,
who had heard the pastor's announcement, should be asked on
Friday whether this strange priest had the requisite faculties
for hearing confessions, he would undoubtedly answer in the
affirmative. If that same member were never asked for his
opinion as to the legitimacy of this particular confessor,
his opinion or attitude though remaining unexpressed, would
nevertheless remain the same. The fact that there is an
explicit formulation of it, does not essentially change his
sattitude. Perhaps the clearest manner of expressing the
attitude is to call it an implicit rather than a virtual error.
Jombart does, in fact, refer to it as such; for, in summing
up his teaching on the question, he says that it is solidly
probable that if, as a result of a public fundament being

(17) ef. Nouv. Rev. Theol. L. (1923) L'Erreur Commune, P.173.
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placed, an error exists in the minds of many in an implicit
and rather indeterminate way, the Church immediately supplies
Juri sdiction. ¢ 18)

Vermeersch conveys the same idea in fewer words.
For him, also, common error is realized if the fundament of
the error be public or actually known to meny: it is suffic-
ient 1if the elements of an erroneous Judgment, with regard
to the Jurisdiction of a certain priest, exist in the minds
of many.$19)  This is really equivalent to the implicit
error apoken of by Jombart. Noldin-Schmitt follow the same
line of thought - "Cum error significat aliquod judicium
mentis, requiritur tamquam fundamentum erroris communis
gliduod factum pluribus notum, ex quo fidelea sine culpa,

~
saltem gravi, errﬂree Judicent, hunc asacerdotem habere

Jurisdictionem; utique non opus est Jjudicio formali. Aliud

autem est mera nescientia sine fundamento.“(2°> By assert-
ing that a formal Jjudgment is not necessary, the author seems
to regard an implicit judgment or error as being sufficient.
And with the last phrase Woldin-Schmitt bring out very
forcibly the fact that this error of the people though
implicit, is nonetheless very positive. The existence of
the fundament (which ex hypothesi is publicly known) affords
a legitimate basis and a positive reason for the attitude of
the community in regarding a certain pridst as a properly
constituted confessor. Hence though error is a false Judg-
ment arising ocout of ignorance, and though common error may,

in one mense, be said to be common ignorance (i.e. ignorance

(18) ef. Nouv. Rev. Theol. L. (1923) L'Erreur Commune, P.1l73.
- I1 est donc aerieusdment probable, que sl par suite
du fondement public de l'erreur commune, l'erreur regne
dans les esprits d'une mani€re implicite et assez
indeterminde, 1'Eglise supple le jurisdiction sans
attendre que beaucoup se trompent d'une facon explicite
et parfaitement précise.”

(19) ef. Theol. Mor. III, n.459 ~ "Arbitramur satis ease
fundamentum erroris sit publicum seu notum multis i.e.
ut elementa erronei Judicii de talies sacerdotis juris-
dictione sint in multorum mente.”

(20) Theol. Mgr. III, n.347.




-162-

of an occult impediment or incapacity in the confessor) it
aust be emphasized that common error does not arise entirely
from ignorance, as signifying a mere negative state or
complete lack of knowledge. There must always be present
that fundament - that public fact which gives a positive
reason for believing that the priest in question already

has Juriadiction.(ZI)

All this is in keeping with the traditional notion
of the nature of common error. The only difference that
may be noted is that in pre-Code Jurisprudence the publiec
fundament, according to many authorities, had to be a titulus

coloratus: for others a titulus existimatus sufficed. 1In

effect the fundament which post-Code authors speak of is

nothing other than a titulus existimstus. Needlesas to

remark, if there is actually a titulus coloratus present,
then of course the fundament or reason for believing the

confegaor, pastor, etc. to be real, is all the stronger.

To sum up therefore: In order to have common error
de facto two conditions must be fulfilled:-

l. There must be a fundament placed - a fact which
of its nature leads the community (the majority, nearly all
or mny etc. according to the various views already seen with
regard to the number required) to believe, through no cul-
pability on its part,  that a particular priest, pastor, etc.
has true Jjurisdiction.

2. This fundament must be public ~ i.e. this fact
must be actually known to the community (the majority ... ete)
Thia second condition is all-important, as we shall see |

presently ih treating of common error de jure. ¥hen these

(21) cr. Also O'NEILL: I.d.R. XXII, (1923) The Meaning of
Common Error, P. 299-300. ", ..o There muat be some

substantial basis for the misapprehension, some external
fact that gives ground for it.
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two conditions are fulfilled then common error de facto is

ia present.

(22) It is immaterial whether authors refer to

1t ae "implicit™ or “virtual™ error: they are agreed on

the notion, the name is of minor importance.

(23)

Ce Common Error De Jure.

The theory of common error de jure represents the

utmost limit to which the interpretation of Cn. 209 could

be pushed. Originating with the Jesuit Theologian, Buccer-

oni, towards the end of the 19th century, this theory may be

said

to have been resurrected by another Jesuit author -

F.M. Cappello - not long affter the publication of the Codex

Juris Canonici. Since its re-introduction by Cappello,

quite a large number of authors - both canoniests and theolog-

ians

(24)

- have adopted it. In view of what we have Just

gseen of the notion of common error de facto, 1t will be

easy to understand the notion as visualized by those who

propose common error de Jjure.

(22)

(23)

(24)

cf. S.R. Rotae Decisiones seu Sententiae XIX (1927),

P. L56. "Enimvero propter errorem communem putativus
est capellanus militaris, si talia adsint adjuncta ‘)
publica ut milites gsecundum communiter conténgentia ‘/ <
inducantur in errorem quo eum habeant ut prheditum
titulo capellani militaris, dum revera non est quia v.g.
e suo capellani officio excidit.”

e.g. cf. CLAEYS-BOUUAERT, Jus Pont. XVI, (1936), De
Conceptu Erroris Communis in Cn. 209, P. 163 - Referring
to the theory of Vermeersch (Theol. Mor. III, n.459) he
writes: "Quod vocat cl. Auctor fundamentum erroris
publicum in eo consistere videtur, quod multi perspectum
habeant factum e cuius notitia concludendum ipsis est,
facili et immediata deductione, adesse jurisdictionem.
De cuius preesentia Judicium forsan non est explicitum,
ged saltem implicitum, utpote immediate in alie notione
contentum, "

e.g. cf,. VERMEKRSCHe®CREUSEN, Epit. Jur. Can. I, n.322.
ROTE: This theory as found in the Epitome must be
attributed to Creusen: a footnote to the text actually
admits that Vermeersch teaches otherwise, (in his Theok.
Mor. III, ©n.459). Cf. also WERNZ-VIDAL, Jus Canounicum,
IT, n. 331: AERTNYS-DAMEN, Theod. Mor. II, n.359;
WOUTERS, Man. TheOIO Mor. [} I’ Te 103; DAVIS’ Mor. &
Paat. Theol. III, n. 249; BESTE, Introductio in Cod.

P. 221; SABETTT_
: 1-BARRETT, Comp. Theol. Mor., n. 770,Q.12.
CORONATA’ Inst. Jur. Cano’ I, N. 2920




Buceeroni, as w2 have geen earlier, had defined
common error as a "state or condition of things™ from which
public error, or error of the community could, and should,

(25)

naturally, follow. Cappello repeats this definition,

at least in effect, though in slightly different terms. He
says that not only is it probable, but practically certain,
that in order to have common error it is sufficient if =
fundament of error is placed - a fundament, which in view of
the gircumstances, will necessarily lead into error.(zs)
Coronata, who uses the term "cause" instead of "fundament,"
gives what is probably the best and most complete statement
of the theory. He writes Y..... 8ed sufficit, uti vigdetur,
ut causs posita sit ex gqua multi et fereomnes in errorem
inducantur, vel saltem ex communiter contingentibus induci
poasint, licet forte de facto pauci promsus vel etiam unica
persona erraverit et illa jurisdictione usa ait."(27)
.¥ernz-vidal uge the term "public fact,"” but obviously with
the same signification as the terms "cause™ and "fundament:"
"Ergo potiua dicendum est tunc haberi errorem communem in
sensu canonis cum datur factum publicum quod per se natum

est inducere in errorem, non unum vel alterum, sed quoslibet
promiscue ita ut potius per accidens sit, quod unus vel alter

(289
ob peculiares ipsius circumstantias in errorem non inducatur."”

(25) Casus Conscientiae, Casus 129, n.6, P. 172.

(26) cf. De Sacramentis II, (De Poeu), n.341 - "Et error
potest dici communis .... quatenus errant virtute, licet
non actu, quatenus nempe ex galiquo facto externo et
publico, quod nature sua inducit in errorem fideles "
neceasario, attentis circumetantiis, in errorem inducuntuw

(27) Inet. Jur. Can., I, n.292.

(28) Jus Can., II, n.381. NOTE. While agreeing with Claeya-
Bouuaert (Jus Pont. XVY, (1936), P. 164) in saying that
this extract taken in iteelf could be interpreted as a
statement of the theory of common error de facto (e.g. if
the author had in mind a public fact already known to the
community), there are very strong indications from the
context that it ie commnon error de jure the author
intends to uphold: for in the immediastely preceding
sentence he is criticizing the impracticability of the
common error de facto interpretation.
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According to this theory, then, common error is had
whenever any fundament, cause or pzzagc fact is placed, which
of its nature can ané - in ordinary circumstances - should
l2ad many into error. Common error is present immedistely
this fundament cause or fact has been placed, even though itx
existence may bhe knownigz}y to one or a few persona, and even
though its existence may never actually bscome known to any~-

one save that one or those few persons. For this reason

Creusen refers to common error de Jjure as interpretative

common error, i.e. error which would be common if the funda-
ment should become gencrally known.(zg) A8 an example of

a fundament of its nature sufficient to deceive many of all,
Cappello(3°) gives the case bf a priest who enters a con-
fessional in a public church. The very fact that it is a
public Church to which all have free access: the fact that
the priest is in the confessional and prepared to hear con-
fessions: and the fact that the rector of the church, whose
duty it is to prevent abuses, does not hinder this priest
from hearing confessionsg: all these circumstances necessarily
lead one to the conclusion that this priest must be a real
confeasor. Therefore, in theee circumstances, common error
is already verified and renders valid all the confessions

heard by that priest, whether they be few or many.

(29) cf. Epito Juro Can. I’ Ne 322- NOTE I- Fo CLAEYS_
BOUUAERT (Jus. Pout. XVI, (1936), De Conceptu Erroris
Communis in Can. 209, P. 159) and A ¥0S0 (Jues Pont. XVIII
{1938}, P. 167) also refer to common error de jure as
interpretative common error.

NOTE II. Bouuaert-S8imenon refer to it as Virtual

common error -~ cf. Manuale Jur. Can. I, n.363. "sSufficit
probabiliter error communis virtualiter seu de Jure tan-
tum, quamvia non de facto: 1i.e. sufficit ut 111i tantum
de facto versentur in errore, qui per circumstantias

sunt in occasione Jjudicandi de Jurisdictione vel ipsa
fruendi, dum alii forsan majore numero, ne quidem Adé
Jurisdictione cogitant, med per se caderont in errorem

81 in occasione essent judicium ferendi."

(30) cf. De Sacramentis II, (De Poen.) n.342,
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It will be noticed that there is a marked resemblance,
at least in terminology, between the two theories as oujlined
here. The exponents of boih theories speak of a public funda-
men. cause or faci. The essential difference between them
lies in the fact that they do not both give the same meaning
to the term public. For the commcn error de facto theory a
public fundament signifies one already actually known to the
community (to the majority, many etc.): for the common error
de Jure theory it signifies one which is placed in such c¢cir-
cumstances that it can become known to all or many. At first
glance this may appear to be a very slight difference. On
closer examination, however, the variance between the two
becomes more noticeable. It will become more apparent still,
when we come to &xamine the vastly divergent effects conseguent

on the practical application of the respective theories.

By way of Justification of this interpretation which
reduces the notion of common error to that of mere inter-
pretative error, Cappello proposes five main arguments. Many
subsequent authores adopted Cappello's opinion; they were
usually content, tooc, to accept it on the strength of the
arguments put forward by him. Invariably these authors
repeat one or other of his five reasons - or perhavs a
variation or combination of them. Following are the

(31)

argumenta:

(1) The very fact that the fundament is external and
public renders the error itself external and public or common.
To quote verbatim - "Eo ipso quod fundamentum erroris seu
factum inducens natura sua fidelea in errorem, est externum
et publicum, etiam error dici potest, et gquidem rationabiliter

externus et publicus seu communis."

(31) cf. De Sacramentis II, (De Poen.) n.34l.
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(2) Acdmitting that the opinion requiring common
error de facto is correct, then an investigatioh must always
be made with regard to the number of those who have actually
errcd:  1in other words all the parishioners of a certain
parish, or the inhabitanis of a given place must be asked
whether they cons.der Titius a real confessor: and this
procedure would not only be difficult and disturbing but

practically impossible.

(3) Supposing (though not conceding) that in a
particular case this interrogation (no. 2) could be made, it
would still prove nothing in favour of the opinion holding
for the neceseity of common error de famcto -~ (a) because a
law must cater for what universally and commonly happens,
not for extraordinary and particular cases; (b) because
certitude about the number of those in error could never he
had.

(4) Beaides, even before commencing this interroga-
tion, it would be necessary to decide just precisely how many
people would be required to be in error, in order to con-
stitute the error common in each particular case, according
to the greater or smaller number of inhabitants in the dis-
trict, village, city, etec: 41t would have to be decided
whether the error of 30, 50, or 100 would suffice. But to
attempt this would be ridiculous, and certainly could not be

in keeping with the intention of a wise legislator.

(5) In canon 209 the Code purposely decided the
controversies that existed in pre-Code teaching. Hence it
can be rightly supposed that the legislator wished to define
the position clearly and finally, in such a way that there
would be no further room for doubts and anxieties. But if

the common error_de facto theory is admitted the way is




-168~

necessarily opened to many doubts and anxieties: all of
which is really contrary to the purpose of the law and the
mind of the legislator.

Such are the arguments proposed by Cappello to prove
this theory of common error de jure. It will be noticed
that of the five, the first and last are the only positive
arguments liated - the only ones with a semblance of a
Juridical basis. The others are merely negative, and
could be more fittingly termed objections to the theory
of common error de facto. It will be recalled that the same
remark applied to the arguments of Bucceroni: his Justi-
fication for the new interpretation was the unproven asser-
+ion that the theory of common error de facto could not work
out smoothly in practice. The obJjections of Cappello are

merely an elaboration of this idea.(32)

In the following
article, we shall endesvour to interpret the canon of the
Code in question (Cn. 209) in the 1light of the principles
laid down by the Code for the proper interpretation of its
own lews. In doing so we hope to show that the theory of

common error de Jjure has no legal foundation. And in doing

80 we also hope to answer the objections of Bucceroni, Cappellc

and the othera, by showing that the application of the doctrinc

is both practical and simple when common error is interpreted

as signifying common error de facto.

(32) NOTE. we have said above that subsequent authors gener-

ally repeat one or other of Cappello's arguments - usual-
ly an objection against the theory of common error de
facto. Here are a few examples of such: GOYENECHE,
Juris Can. Summa Princ. Lib. II, P.219 Footnote 19, -
Dicitur omnes moraliter sumpti, quod difficile captu est.
Puto sufficere ut error dicatur communis ut tallis causa
ponatur de se sufficiens ad communiter errorem inducendm
WOUTERS, Man. Theol. Mor., I, n.l03. "... item probadbil-
iter, satis est fupgdamentum erroris communis positum ease
ut a1 nomen sacerdotis Jurisdictione carentis confeasion-
all affizum est. Ratio petitur ex eo quod secus saepe
difficiis determinaretur, utrum necne error communis
adegeet." BESTE, Introd. 1n God., P. 271. T"Ex mdverso,
admissa contraria opinione, semper foret inquirendum in
singulis casibus, quot errantes mathematice requirerentur
spectato numero fidelium in loco, ad conatituendum error-

em Qe facto comunem, et num numerus reipsa sufficiens

fuisset errore deceptus, ut quis beneficio talis erroris
frueretur.”

—
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ARTICLE II. CRITICISM OF THE COMMON ERROR DE

JURE INTERPRETATION.

The sole and primary object of interpretation of law
is to determine what the intention of the legislator was when
he framed the law - to discover the mind of the legislator.
Interpretation, therefore, does not consist in attributing to
a certain combination of words a meaning which could have been
intended by the legislator, nor a meaning which would Have
been intended if the legislator had sdverted to certain cir-
cumstances overlooked by him, nor even a meaning that should
have been intended by him if he were to make the best possible
law. Interpretation is the procedure by which is determined
the meaning actually intended by the legislatcr at the moment
he framed the law. The most fundamentsl and most obvious
meang of arriving at a knowledge of this intention of the
legislator, is by an examination of the words used by him in
expressing his intention - by an examination of the words in
their text and context. To ensure that this means be pro-
perly employed, the Supreme ecclesiastical legislator lays
down that in the interpretation of the laws of the Code, the
words must be understood according to their proper significa-

tion.(zj)

The proper signification (propria eignificatio) may

be verified in any of three waya.(3“) It may be the natural
signification of the word, which arisea from the original and
primeval imposition of names on different things. It may be
the usual signification, which is the natural signification

either confirmed or changed by common usage. The usual

(33) cf. Canon 18 - "Leges ecclesiasticae intelligendae sunt
secundum propriasm verborum signifcationem in textu et
contextu conasideratam; ceeeeeo”

(34) ef. A. VAN HOVE, De Legibus Eccles. n.252.
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signification becomes Jjuridicel if it is determined by the
use of Jurists or legel experts, or if it is defined by law
itself. Of these three, the usual signification may be
regarded as being most fully and completely the proper signi-
fication: bDut the natural and Juridicel signification also
c?mg within the meaning of the term, and so must be accepted

——

if guch exist in a particular case.

Interpreting canon 209 (In errore communi ...cccce
jurisdictionem supplet Ecclesia ....) in the light of this
principle, giving the words their proper signification, we

may note the following pointe:-

(1) Error: The proper signification of the word
"error™ or "to be in error" is that a false judgment already
actually existes (i.e. according to both the usual and the
juridical signification). It is not sufficient that the
error should exist, as it were, in a fundament not yet known
to the mind: <for, according yg_zig, the word "error" is
applied not to one who is about to err, nor to one who will
err, or who would or should err, but only to one who here and
now errs. This is the proper signification of the term,
and the signification to be assumed here unless the legislator
expressly stateas that the term is to be given an improper
or special aignification. But neither from canon 209, nor

from any other canon, does it appear that the term should be

given auch an improper signification. Moreover in all other
cases or matters in which the term "“error" appears, no author
(not even those who advocate the common error de jure theory)
suggests thet it should be taken to mean a "ture or inter-

pretative error,

(2) Common Error: The proper aignification of the

term "Common" may be said to be general or usual. Whatever

dispute there may be about the exact number regquired to be in
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error, in order that error may be called common, there can
be no doubt that this error should exiat in fact - and not
merely in a fundament that can and may become known to this
required number. For an error which does not yet de facto
exist, or at least which exists only in the minds of those
few who are aware of the existence of its fundament, cannot
be said to be common, since in reality it affects nobody,
or at most only those few who, ex hypothesi, know of the

(35)
existence of the fundament. As Vermeersch rightly remarks:

"Verum nostra sententia, non sufficit ut pauci sic errent
propter causam quae alios etiam deciperet. Tunc enim

nullus error communis adest; sed adesset si." To give the

words "common error" an interpretative signification such
as Vermeersch here visualizes, would obviously be giving
the words an improper significstion. But this improper
signification cannot be accepted, unless the legislator
gives an express indication to this effect. And again
there is no indication given in this canon, or elsewhere,

that such is the intention of the legialator.(js)

(3) But even granting, for the sake of argument,
that the meaning of the words is not apparent, that there
exists a real doubt as to whether the term common error ia

to be interpreted as meaning common error de facbo, or is to

(35) Theol. Mor., III, n.459,

(36) These two arguments are very concisely summarized by
V. DALPIAZ - Apoll. VII, (1934), De Conceptu Erroris
Communis Jjuxta Can. 209, P.490 “Hoc tantummodo negavimue
et iterum negamus, errorem nempe communem etiam tunc
heberi si ponatur publice factum, quod multos in errorem
inducere possit, etiamsi paucos tantum, imo neminem in
errorem inducat. Et quaesivimus: Si nemo erret, ubinam
error? Et si pauci tantum errent, ubinsm error commun-
is? Num sdmittendum est Codicem incosiderate seu incon-
sulte usum fuisse verbo error Communis? Nonne ab ipso
Codice tamquam norms interpretationie principium statuit-
ur: 'Leges ecclesissticae intelligendae sunt aecundum
propriam verborum signifcationem in textu et contextu
consideratam!”
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be understood as signifying common error de Jjure, there can
still be no Juridical case made for the latter theory.,

Canon 6, n.2, states: "Canones qui jus vetus ex integro
referunt, ex veteris juris auctoritate, atque ideo ex receptis
apud probatos auctores interpretationibus, sunt aestimandi;"
It te true that the doctrine of the supplying of Jurisdiction
did not exist in the form of a writien ecclesiasstical law
before the promulgation of the Code: nevertheless this
doctrine comes within the scope of Canon 6, n.2, for this
canon uses the term Jjus which includes law, both written and
unwritten. But Canon 209 is a mere repetition of the jJjus
vetus in so far as it repeats the doctrine as commonly taught

and applied in pre-Code Jjurisprudence. This canon, therefore,

must be interpreted according to pre-Code teaching, as found
in the writings of approved pre-Code authors. But we have
already seen that all pre-Code authors - with the exception
of Bucceroni - understood common error as meaning, not inter-
pretative or de jure error, but real, genuine, actual error.
The term must, therefore, be given the same signification in

post-Code teaching.

(4) We have gaid that the purpose of interpretation
is to discover the mind of the legislator, in so far as his
mind or intention is expressed in his words. The legislator,
on his part, 1s presumed to have used the words best calcul-
ated to express his mind or intention. Thie is especially
true of the laws of the Code, for we are assured by Cardinal
Gasparri that there is nothing in the Code which has not been
discussed and debated at least four or five times, perhaps
even eleven or twelve timea.(37) The term common error, as
we have seen, had an accepied and determined meaning in pre-

Code teaching - 1t had the traditional meaning corrasponding

(37) cf. pPreface to the New Code, P. XLI.
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to what we now call common error de facto. When drawing up
the Code of Canon Law, the legislator knew this term, and
was aware of its traditional and accepted meaning. Is it
possible that, while the legislator wished to change from
the traditional notioh of common error to that of common error
de jure, he still adhered to, and used, a term which had an
accepted meaning that was opposed to thie new interpretation?
If such was the intention of the legislator, could he be
said to be using words best calculated to express his inten-
tion? If he wished to introduce such a radical change in
the notion of common error, would he not have given evidence
of thie intention, by expressing the doctrine in new or
different terms - terms that would be more appropriate and
more expressive of the new notion? Or, if he wished to
retain the 0ld term, would he not at least have given some
indication that he wished the term to be understood in a
different sense from heretofore? But he has used this same
term, common error, and he has given no indication that he
wishes to have it interpreted in any but the traditional
fashion. According to the norms for interpretation, there-
fore, we are obliged to interpret the term according to this

traditional signification.

(5) There is another consideration of considerable
importance which is worthy of note. It treats of the absurad
congequences regulting from the acceptance of the common error
de jure interpretation, and from its application in practicd.
For, granted that common error is verified as soon as a
public fact or fundament has been placed - a fact which of
its nature can, and may, lead many into a false judgment -
it immediately follows that any priest who publicly hears
confessions, or publicly assists at marriege, in any part of
the world, even though he may have never been approved,

performs these functions validly by reason of jurisdiction
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or power supplied by the Church. The very fact that a

priest (approved or unapproved) - enters the confessional

in a church, he places a fundament which could deceive the
community into believing him to be a properly constituted
confessor, he thereby creates, as it were, common error and
ensures the validity of all absolutions imparted by him from
the very outset. Similarly, by assisting at marrisge in a
public Church or in any public place, a priest likewise places
e fundament cslculated to deceive the community, again creates
common error and so ensures the validity of the marriage.
Consequently it would be practically impossible to find a

case of a confession or a marriage that would be invalid by
reason of defect of Jjurisdiction or authority in the minister.
Vermeersch adverts to this when he writes: "Aliter intellectus
error communis permitteret validas absolutiones omni sacerdoti
ubique terrarum. Satis foret ut se promptum diceret ad

38)

audiendam confeesionem.'( Dalpiaz puts it more foreibly:
"Et revera quinam jurisdictionis actus fori sive interni sive
externi adhuc invalidi esse poassent, si Ecclesia dicenda esset
jurisdictionem semper suppleri simul ac iidem actus ponantur
'per factum publicum' quod per se matum est inducere in error-

em, non unum vel alterum sed quoslibet promiscue? Exceptis

il1lis - absque dubio perpaucis - occulto omnino positis,
(39)

ceteri omnea habendi essent tamquam validi."

Now the supreme ecclesiastical legislator has taken
the greatest care to lay down clear and strict norms with
regard to Jurisdiction itself, its acquisition, delegation,
cessation etec. (Ce. 196 seqq.): he has gone into minute «eta.?

with regard to the jurisdiction required by sa priest in order

(38) Theol. Mor. III, n.L59,

(39) Apoll. VII, (1934), P.81. cf. also TOSO, J t.
XVIII (1938) PpP. 161-162. ue pon
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that he may validly hear the confessions of the ordinary
faithful, of religioue men, and of religious women (Cc. 872
seqq. and Ce. 518-529): and he has carefuély stated who may

validly aesist at the celebration of marriages ex officio,

and what licences and permissions sre required by one who

has not the right to assist ex officio (Ce. 1094-1096). Are

we to regard all these canons as mere collections of useless
- and superfluous norms - morms which cannot have any practical
gppplication in the ordinary course of events. Such, in
effect, is the teaching of the advocates of the common error
de Jjure interpretation. For in giving canon 209 the signi-
fication they propose, there is no further need - at least
as far as validity is concerned - to worry about fulfilling
the requirements and conditions of the canons Just quoted:
for, given a public fundament, the Church supplies all
defects of power, The advocates of this theory would imply
that, by virtue of canon 209, the legislator wished to
undermine the force, import #nd necessity of those canons
referred to above. They would imply that the legislator
has framed many laws which in theory seem important, but
which, in practice, are rendered useless, superfluous and
impractical. Obviously an interpretation, which has the
consequence of attributing to a wise and prudent legis-
lator the establishment of such unreasonable and superfluous
norms, cannot be regarded as a true reflection of that legis-
lator's real intention and wish. Hence we cannot accept

the contention of those who interpret common error as mean-
ing common error de jure.(ho)

(LO) cf._A. TOSO, Jus Pont., XVII (1937) P. 97: cf also Jus Pont.
XVIII (1938) P. 162 - "Etenim si modo descripta Cn. 209
interpretatio recipi posset, actum esset de cc. 873 seqq. et
1095 seqq. necnon de compluribus aliis, qui, ad validatem
actue, Jjurisdictionem ordinariam aut delegatam requirunt vel,
ut Cn. 1096 ad vslide agendum conditiones gquasdam opponunt;
tum enim, amplificato usque ad absurdum ambitu Cn. 209, num-
quam adesset Jurisdictionis defectus, quin simul ab Ecclesia
suppleretur; quod uti patet, nemo qui sanae sit mentis
admittere potest."
cf. also DALPIAZ, Apoll., VII (1934), P. 81. - "Fautoribus
autem contrariae sententiae haec praesertim quaestio poni
poteast. Admisso principio de errore interpretativo tantun,

(continued end of p.176)
T —"
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6. In the light of what we have Jjust seen it may
be opportune here to criticise the arguments advanced by
Cappello in attempting to prove his theory of common error
de Jure. While the foregoing five points are obvious
deductions from the application of the canonical prineciples
of interpretation, it is very significant that Canpello, and
the other exponents of the de jure view, make little or no
reference to these principles. Indeed, they secem to have
been very cautious not to appeal to these principles -
&specially those of Canon 18. Of the five arguments put
forward by Cappello, it is true that two may be said to
have the semblance of an appeal to the principles of inter-
pretation: the other three, as we have already noted, are
merely objections against the practicability of the common
error de facto theory. For the present, we wish to confine
ourselves to juridical arguments based on official norms
of interpretation: hence we shall conclude this article
with a refutation of the two arguments which purport to
place the theory of interpretative common error on a

juridical basis.

(a) It will be recalled that Cappello’'s first argu-
ment ran thus: "Eo ipso quod fundamentum erroris seu factum
inducens natura sua fidelea in errorem, est externum et
publicum, etiam error dici potest, et guidem rationabiliter

externus et publicus seu communis.™ Hie line of argument

seems to be something like the following: "The fundament
of theerror is public and external: consequently the error
iteelf can be said to be public and external. But public

and external is equivalent to common. Therefore, if the

(40) (continued): seu de Jjure, quid de praescriptis fiet
tam claris, tam strictis, tam gravibus quibus Codex
institutum de Jurisdictione ecclesiastica sartum ac
tectum esse voluit? Nonne legis firmitas in diecrimen
vocatur, ac pernicioso arbitrio via eterneretur, quod
'nervum ecclesiasticae diseéiplinae® penitus diarumperet?
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fundament of the error is public and external, the error
itself must be regarded aa common." It is difficult to
discover a logical trend of reasoning in the statement:
it ies noteworthy, too, that there is a complete absence of
explanations or proof. Against it we may note the follow-
ing.

Criticieing thie argument Claeys-Bouusert emphatical-
ly denies that a fundament of error, i.e. a fact or state
of things which offers an occasion for error, can be said to
be public unless it is already known to many. From this
alone it derives the characteristic of publieity, viz., from
the fact that it is de facto and really apprehended by, and
known to, many. For, according to all peoples, he says,
and in all languages, a thing is said to be public only

(41) Ve do

when it is perceived or apprehended by many.
not agree with this criticism unreservedly, chiefly because
the term "public" has been given many different meanings by
the Code itaelf. Thus a public crime, according to canon
2197, 18 one that has been already divulged or one that has
occurred, or is now placed, in such circumatances that it
can be prudently Jjudged that it will easily be divulged.

A public matrimonial impediment on the other hand, according
to canon 1037, is one whose existence can be proved in the
external forugi: if it could be proved by means of an offic-
ial document, therefore, it would be public in the sense of
the canon, even though nobody was actually aware of its

existence.

We do not deny that Cappello was correct in referring
to a fundament as being public, because it was placed in
such circumstances thet it could be prudently Judged that

it could, and should, become generally known - ag in the case

(41) ef. Jus Pont., xvI, (1936), P. 161.
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of canon 2197. Besidesz, the fundamdnt will almost invar-
iably be known to two or three, and hence there will usually
be sufficient witnesses fto prove its existence in the exter-
nal forum - as in the cese of canon 1037. ¥e admit then,
that Cappello is justified in referring to a fundament as
being public even before it has actually been perceived or
apprehended by many. We admit, too, that Cappello may be
justified in using the term "public" in reference to sn

error that may flow from this public fundament, even before
many people have actually fallen into that error, i.e. in
using it with reference to error, in the same sense as it

is used as regarde crimes or impediments in canons 2197 and
1037. But we do not,admit that, because an error is thus
termed public, it must necessarily be regarded as common.
While he may be free to choose any of the recognised mean- .
ings of the term "public," and apply it tc error,he is not
free to say that public error is equivalent to common error,
until he first establishes that the sense in which he uses
the term "public" corresponds to the accepted signification
of the term "conmmon." In the present case he cannot estab-
lish this: for, his notion of public error is one into

which many people can fall, becsuse of a public fundament
which has been placed: whide common error has the accepted
and determined signification (which he is not free to change)
of one into which many, or the majority of a given community,

have already been actually drawn.

Briefly, then, we may conclude by agreeing with
Cappello when he asserss that, if the fundament of error is
public, the error itself may also be regarded as public:
and by disagreeing with him when he contends that, if the
fundament of error is public, the error itself may be

regarded as common.(uz)

(L4L2) ef. DALPIAZ, Apoll., VII, (1934), P. 80. "Sed duo
haec - factum scilicet publicum et error communis -
aequiparari semper non possunt, quia ex facto publico
error communis non semper sequitur.”

[




( (b) The second argument in which we are interested
here is as follows: "In canon 209 the Code purposely
decided the controversies that existed & pre-Code teaching:
hence it can be rightly supposed that the legislator wished
to define the position clearly and finally, in such a way
that there would be no further room for doubts and anxieties.
But if the comﬁon error de facto interpretation is admitted,
the way is necessarily opened to many doubts and anxieties:
all of which ie contrary tc the purpose of the law, and the
nind of the legislator. Ergo." Against this the follow-

ing points may be noted:

(1) Granting that the legislator wished to put an
end to all controversies, doubts and anxieties, it is clear
that the only controversies he could intend to settle would
be those already iy exiatence'at the time he formulated the
law. He could scarcely be gsaid to have intended to settle
controversies which had not yet srisen: 1less still could
he have intended to settle controversies which he had no
reason to suspect might arise(hs) - controversies which
would be due solely, as Clasys-Bouuasert states it,(uh) to
the subtlety of commentators. Ve grant, then, that the
legislator wished to settle the controversy that existed in
pre-Code Jjurisprudence, viz., with regard to the necesaity
of 8 coloured title. But there was no pre-Code controversy
with regard to the interpretation of the term common error:

it enjoyed a traditional signification corresponding to

our common error de facto.

(2) Por the purpose of argument, let ue concede
what Cappello contends, viz., that, by interpreting common

error in the sense of common error de facto, the way is

(43) cf. MERKELBACK, Summa Theol. Mor., III, n.586.

(LL4) cf. Jus Pont., XVI, (1936) pP. 162.
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opened to doubts and anxieties. Then the following points

could be made:

(a) We can be practically certain that the doubts
and anxieties which arise at the present time, as a result
of such an interpretation, are neither more numerous nor
more serious than those which resulted from the same inter-
pretation in pre-Code times. But being familiar, as he
was, with the practical application of this doctrine in
pre-Code times, it can be safely assumed that the legislator
was aware of both the sdvantages and disadvantages attaching
to this interpretation: he knew of any defects there might
be in its application: he knew of the doubts and anxieties
that were wont to arise sa a result of it. If he had con-
sidered these defects of the traditional interpretation
sufficient to necessitate a change of doctrine, he could
easily and simply have changed it. But he 4id not change
the doctrine. He framed the law in terms which clearly
indicated a retention of the traditional notion of common
error.

(b) Moreover, even if we assume that the legislator,
when framing the law, 4id not advert to the doubts and
anxleties which would arise as a result of the practical
application of this interpretation, the position is not
altered. For, as we have already smid, the purpoase of
interpretation is to discover the actual wish and intention
of the legislator, as expressed in the words of the law -
not what his wish or intention would have been, had he
adverted to certain circumstances or facts actunally over-

looked.

These two latter points are based on the assumption
that Cappello's contention is true, viz., that the inter-
pretation of the term, as meaning common error de facto,

opens the way to doubts and anxieties. If the contention
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is false, of course, then obviously there can be no

argument drawn from it. Actually, if the common error

de facto interpretation ie properly understood and applied,
there is little or no danger of the doubts and anxieties,

of which Cappello speasks, belhg reslized; this we hope to
show in the article immediately following. Suffice it to
say, for the present, that whether thie statement of Cappello
be true or false, no argument in favour of theé common error

de Jjure interpretation can be drawn from it.

By wey of summary, therefore, we may safely assert
that all the rules and norms of interpretation weigh
sgainst the interpretation of Caprello, and the many others,
who advocate thé principle of common error de jure. From
the argumentes - both positive and negative - listed above,
we feel Jjustified in concluding that thie interpretation
haes no Jjuridicsasl basis, and cannot be regsrded =2s intrin-

gically probable.

ARTICLE III. THE TRUE NOTION OF COMMON ERROR.

Having established that the term common error must
be interpreted as eignifying common error de facto, as
oppoaed to interpretative common error, we now come to
determine when precisely it may‘be said that common error
de facto 1s realized. We have seen, in the opening
article of this chapter, that there are divergent views
on this point. By some, the term is given a strict
interpretation, and is taken to signify an error that is
morally unanimous, with regard to a given community, or at
leaat an error in which the greater part of the community
1z involved. Others interpret commoh ss signifying a
notable part of the community. While still others say

that common error gimply means the error of many. Which
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of thesec views are we to accept? Again, the answer will
be provided by the application of the principles of inter-

pretation.

Canon 209 must be understood according to the proper
signification of the words, taken in their text and conte;%?)
The proper signification of a word, we have seen, may be
either the natural, usual or Jjuridical mesning that has been
attributed to it. Thus, if a particular term has been
given a particular and technical meaning by the constant
use of canonists, this technical meaning is called the

Juridical signification. In an earlier chapter(hs)

we went
into some détall to show that, in pre-Code Jjurisprudence,
the term common error had acquired a certain asccepted
signification, from the constant and consistent use of
canoniste and theologlans: it signified an error shared

in by all, or nearly all, the members of a given community,
or at least by the majority of them. When the legislator
used the term in canon 209, therefore, it was obviously

this signification he hed in mind; and, by virtue of

canon 18, this is the signification he has commanded@ canon-

iste and commentators to attribute to it still.

It is difficult to see any Justification for the
oprinion of those who give an interpretation other than this.
Noldin-Schmitt cannot advance a legal hasis for the state-
ment that common error means an d&rror of a notable part of
the community. More arbitrary still is the opinion of
Vermeersch, Jombart and Merkelbach, holding that the term
signifies error of manyi If the legislator had intended

that Jjurisdiction be supplied by reason of the error of many,

(45) of. Canon 18,
()46) cf. Above, SQCl III, cho III-
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would 1t not have been much more simple and reasonable for
him to state "In errore multorum .... Eccleslia jurisdictionem
supplet?®™ It was not by mere accident that the words "In
errore communi" were used, rather than "In errore multorum"
or "In errore magnae partis cogmunitatis," etc. The leglia-

lator had a purpose in using the phrase error communisg by

1t, he wished to convey a definite notion - a notion that
this phrase had traditionally been known and understood to
express, viz,, error of at least the majority of the members

of a glven comunity.

Perhaps the biggest break with tradition 1s the
attempt, made by Vermeersch, to establish an absolute #tandard
for determining the notion. It might be possible to lay
down a relative flgure that would constitute an error as
common with regard to a community of a given slze: but the
statement that the error of 200 people will always constitute
common error - irrespective, that 1s, of the size of the
community in question - must certalnly be regarded as unreason-
able. Mathematlcal formulse are allen to the juridical
sclence. Excepting those cases in which the law itself

expressly demends mathematical computation, juridical notions
cannot be defined in terms of figures; ususlly there are too
many circumstances and contingencles to be taken into consider-

ation to allow of that. We have seen that Jombart condemned

such an gttitude when treating of the question as to how

many people would be required to constitute multi.(46‘)

(46a) cf. Nouv. Rev. Theol., L. (1923) P. 172 - Ceux qui
reclaimeraient un index nombre chiffrant tous les cas,
ou une formule algebrique d'une exactitude minutieuse,
nous rapelleraient les sophistes de la gréce antique,
aux qgestions captieuses: Comblen faut-il de grains
de hle pour faire wn tast Combien faut-il avolr gardé
de cheveux pour n'®tre pas chauvet"
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We agree with Jombart in this condemnstlon. We feel justl-
fled in saying that the vest majority of authors would agree
with Jombart in this: at least, very few make any attempt
to reduce the notion of common error to concrete figures.(‘vj
We may safely say, therefore, that the absolute norm of 200,
as proposed by Vermeersch, must be rejected. We grant that
the figure might constitute an gbsolute norm for determining
the notion of malti: but, for regsons stated above we do
not admit that the terms 'error of many'! end 'common error!

are synonymous.

Criticism of Jombartt!s Arguments: It will be recal-

led that Jombart was the only author who advanced regsons in
support of his contention that common error signifies error
of many. It will be opportune to consider these arguments

at this stage.

A. The first argument runs thus: 'If moral unasnimity,
or error of the majority, were required, it would only be on
very rare occasions that the Church would be called upon to
supply jurisdiction - which 1s contrary to the mind of the
legislator.' Against this we may make the following
observations: -

(1) Granting it to be true that our interpretation
would render the cases in which the Church would be called
upon to supply Jurisdiction very rare, it may be asked how
this state of things can be shown to be contrary to the mind
of the leglislatort We have sufficlently proved, both in
this artlcle and in the preceding, that the legislator could
hgve only one thing in mind, when he used the temm 'common

error! in canon 209. The leglslator was at liberty to frame

(47) NOTE. L. WOUTERS (Man. Theol. Mor., I, n., 103) favours
e opinlon of Vermeersch in making 200 an absolute
standard.
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the law in different words, if he considered the traditionsgl
silgnification of this term to be too restrictive, or tee nor
sufficiently comprehensive, in its gpplication: he could
have used terms which would admit of the application of the
supplying principles to more varied and more numerous cases.
But slnce he has used this term without giving any indication
that he wished to have lts meaning changed, we must presume
that this restriction of the number of cases to which it

appllies 1s in accordance with his mind on the matter.

(2) The law of canon 209 - like that of all the
other canons in the Code - has fof its purpose the promotion
of the common good. But 1t is for the legislator to deter-
mine what norm or rule is best caloculated to promote this
comunon good, If the leglslastor promulgates s law which, on
being Interpreted according to the proper signification of
the words, is somewhat limlted in its gpplication or scope,
1t must be presumed that he consldered the interests of the
comnon good to be best served by such a limited application.
Unless the legislator has glven some other indicatlon of a
contrary intention, the mere rarity of cases or occasions
involwving the application of a particular law, does not justify
one in attrituting to the words of the law an improper
singification.

(3) If the occasions in which the Church csn be
called upon to supply Jurisdiction are rare, we can safely
assume that they are not notably more rare now than before
the promulgation of the Code. But all authorlties seem to
have been satlsfied with the law, in this respect, before

the promulgation of the Code. There 1s scarcely any basis
for believing that conditions have s0 changed as to demand

a law of wider scope and spplication now.
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By this we do not wish to suggest that conditions
cannot and do not change in the course of time: we do not
contend that a law, which is suitable in one century, must
necessarlly be sultable also in the next. Nor are we
opposed to the initiagtive and originality of Canoniats in
developlng Jjuridical sclence. It 1s only natural that
conditions should change with the passage of time, necessitat-
ing a consequential change in law. And as canonical history

proves, many juridical institutes and notions owe their
origin and development to the initiative of brilliant
canonists. But while necessarily favouring the development

of Juridical sclence and the clariflcation of juridical

notions, 1t must be emphasized that this deveIOpmen%'hnd
clarification should be in accordence with canonlical prin-
ciples. Juridlcal sclence must emanate from sound prin-

ciples, and must develop along sound jJuridical lines.

B. The second srgument put forward by Jombart is

a8 follows:s !Granted that moral unanimity in error 1is

required, or the error of the majJority, how can this

unenimity or majority be calculated?!

Jombart himself supplies the answer o this

objection,.{48)  Having attempted to prove that the term
'common error' cannot mean error of the majority because

of the difficulty attaching to the calculatlon of mxe such
an error, he asserts that common error must mesn 'error
multorum,! He proceeds to state that the term "multi" cannot
be mathenatically defined, but must be estimated in a moral 1
sense. But from the polnt of view of facllity of calculatianj
the term 'error multorum! holds no advantage over that of
Verror of the majority.! For 1t would be no more difficult

q- Ito make a moral estimatlon of the notlion of 'majority,! than

it would be to morally estimate the notion of 'muliti.t

(48) cf. Nouv. Rev. Theol., L. (1923) P. 172.
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Common Error to be Morally Estimated: From the

viewpoint of facillity in computation therefore, there seems
no reason for taking the term common error in any but 1its
proper signification. In practically every case that will
arise a certain concluslon cen be reached as to the presence
or gbsence of common error, when thls moral estimation is
used. ™ere will be no necessity to have recourse to those
detalled mathematlcal calculations, which the opponents of
the common error de facto interpretation appear to connect
inseparably with its application in practice. Generally
speaking, from the facts and ddrcumstances of the case, the
solution will be clear, elther from the fact that the grgizgr.
part of the coomunity is manifestly in error, or from the
fact that obviously only a few are decelved. A8 In so many
other canonical mattera, a reasonable and prddent judgment
on the point always sufflces. and 1f, in g particular case,
there 18 doubt as to whether the error can be termed common,
then canon 209 itself solves the doubt. A positive and
probable doubt as to the existence of common error (i.e. as
to the sufficiency of numbers in order to constitute the
error an error of the majority) involves a positive and
probable doubt as to whether jurisdiction is-had by a certain

49
official, in which case the Church supplies the defieiencys )

It will usually bes a simple matter to make this
estimation. For, keeping in mind what we have already seen
in a previous article, that in order to have common error de

facto 1t suffices if a fundament or cause, capable of

(49) Cenon 209 - "In errore communi aut in dublo positivo
et probabili sive jurls sive facti, IurIsdIcEIonem
supplet Ecclesia pro foro tum exferno tum interno."
Cf. CLAEYS-BOUUAERT, Jus Pont. XVI (1936) P. 162.
"Quodsl in aliquo casu remaneat dqubitationi locus,
ipse ocanon 209, ne loquamur de puri Probabilismi
applicatione, suppedltat solutionem. Dicit nempe, in
dublo probablll sive Juris sive facti, supplere Ecclesiam.
Quod dubium probablle versarli sane etlam potest circa
sufficlentem errantium numerum, in ordine ad errorem
vere communem constituendum. Via igltur illa indirecte
moraliter certa affulgebit conclusio."
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deceiving, ie already known to the community as a whole

or to the majority of its members, it can be seen that it
will not be difficult to pake an estimate of those in error.
For example, 1If the fundament has consisted in an snnounce-
ment made at Sunday masses, it will be eesy to determine
whether the greater part of the community was present gt
those Masses. If the fundament took the form of a notlce

in the local newspepers, ageln, a moral estimatlon can easlly
be mades Judgment can prudently be passed according to the
number who are wont to read the local newspapers. On the
other hand, 1f the publlic fundsment consis ted in an asnnounce-
ment made to a small congregation at Mass on s pld-week morn-
ing, 1t could not be prudently judged that common error was
immediately present. Not until some indications or proofs
could be had that the congregation had spread the snnouncement
generally - end so made the fundament known to the community
a8 a morgl wit - could 1t be asserted that common error

was realized.

Critlcism of Cappello's Objectionsy We referred

in the preceding article to objections, put forward by
Cappello, against the feaslbility of the interpretation

of common error aa signlfying common error de facto. Strictly
spesking, Cappello had intended these as arguments in favour
of his common error de Jjure interpretation, and as such wé.
should have treatdd of them when refuting that interpretation
in the preceding article. However, as these arguments or
objectlions are answered chiefly by the fact that the term
common error i1s to be estimated in a moral sense, we thought
1t more appropriate to postpone thelr treatment till the

present context, We shall now examine them brieflys
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(1) EIn the first of these objections, Cappello
claims that if the opinion requiring common error de facto
1s gdmitted, then en investigatlon must glways be made with
regard to the number of those who have actually errer; this
investigation would entall the interrogation of each member
of the coammunity in question, with some such formula ess -
'Do you consider Titius a real confessor, a real pastor,
ete.?? Such a procedure would be both disturbing, and
practically 1mpossible.(50)

T™his argument might carry some welight if, by common
error de facto, were understood an expliclt and expressed
formal erroneous judgment by the majority of a given community
But such is not the case. It suffices 1f there 1s placed a
public cause or fundament (of 1ts nature calculated to deceive)
which 18 known to the communlity as a whole. As Vermeersch
states, 1t 1s sufficlent that the elements of an erroneous
Judgment exlst in the minds of those concerned: Iin other
words an impliclit error sufflces, And iIn order to discover
whether such elements of an erroneocus judgment - or an
implicit error - exiast in the minds of the majority, it will
not be necessary to lnterrogate individual members of the
commmnity on the matter. It will be sufficlent if it can
be prudently judged, that the exlstence of the fundaement has
come to the knowledge of the greater number. The extent to
which the existence of the fundament will be lnown will

depend, as we have already suggested, on the circumstances
of each individual case. It wlll be seen that the above
objection arises chiefly from a misunderstanding of what is

really mesant by the term common error de facto.

(50) of. De Smc. II (De Poen.) n.341, 2°.
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(8) The sscond argument is merely a corrollary of
that Just diacueaed,tsl) is dependent on it and presupposes
i1t to be true. But as the argument outlined above cannot
be accepted, there 1s no need to consider this second in
detalls 1it, too, can be regarded as the resul% of not having

properly understood the true notion of common error de facto.

(3) The third objection may be termed the standard
objection agalnst the theory of common error de facto, viz.,
'Granting that common error de facto is required, 1t will be
necessary to decide howr many people must be in error, in order
to constitute the error common - whether the error of 30, 50,
or 100 will suffice. But eny attempt to so determine 1t
would be ridiculous, and contrary to the mind of the legis-

lator.'(sz)

In answer to this we should like to emphasize agaln
that in computing common error we are not concemed with thre
number of people, for instance, who actually aspproach g
putstive confessor to obtain absolutions we are concerned
only with the number of those who think this confesgor real
and legitimgte, irrespective of how many or how few may
actually seek absolution from him.(%3) 1t may be stated that
In the vast majority of cases in which common error is veri-
fled, it exists even before the illegltimate confessor com-
mences to hear confessions, In these cases, all confesslons

are valld from the beginning - however few in number the

(51) cf. De Sac., II (De Poen.) n. 341, 3: This argument
readss Dato et non concesso quod huiusmodl interrogatilo
in aliquo casu particularl fieri possit, exinde tamen
nihil sequeretur 1n favorem slterius opinioniss +tum
quia lex, ex ipsa sua natura, non respicit casus extra-~
ordinarios et particulares, sed ea quae communiter et
unlversallter accidere solent; tum quia coertitudo circa
nuwnerum errantium in casu, numquam haberi posset,”

(62) cf. De Sac. II (De Poen.) n. 341, 4.
(63) cf. CAPPELLO, De Sac. II (De Poen.,) n. 340.
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penitents may be. It is an injustice to the common error
de facto interpretation, to state absolutely for instance,
that 1f 200 people went to confession to a strange confessor,
the confessions of the first 99 people would be invalid
because there was no common error: after the confession

of the 100th person, however, common error was verified and
the confessions of all those who followed would be valild.

It 1s unjust to make thls absolute statement, because in

the generallty of cases such as this, common error will be
verlfied from the beginning - 1f, for instance, the whole 200
regarded the confessor as real from the beginning, and pro-
vided, in the clrcumstances, this number could be tsken as
morally representative of the community in question - gnd

therefore all confesslons wlll be valld from the beginning.

In rare cases, however, it may happen that common
error 1a not verified from the beglnning, but arises merely
as a result of the fact that many people actually approach a
certaln putative officlal. This 1s the case that Cappello
seems to have chlefly in mind heres 1t i1s the case, too, omn
which Buccerani based his chlef argument in favour of his

common error de jure mtemretation.‘sﬂ

The example usually
glven 18 the following: A strange priest - wnapproved and
wmeannowmced - enters the confessional in a public church, to
hear confesslons. As he enters 1t, there are only a few
penitents present. While hearing the confessions of those
present, a few more penitents arrive; and in this way more
penitents continue to come in groups of one, two or three,

80 that the prlest remasins in the confessional absolving for
a couple of hours. When preclsely is common error realized

In this case?

(54) cf. Casus Conasclentige, Casus 129, n.6. Pp. 171-172,
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At the outset, we must admit that common error was
not verified from the beginning in this case. We have pre- 1
supposed that the strange prlest's coming was unexpected and ‘
wmsennounceds end the fundament of error (the aect of enter- ‘
ing a public confeaslonagl) was, ex hypothesi, actually knowm
to only a few people. Yot the prineiple stated ebove astill
applles to this case: common error will be verified when
the number of those, who have approached the priest for con=-
fesslon, is sufficlent to enable one L0 pruiently judge that
the greater numbdr in the commnunity know of the existence of
this fundament. From the moment that thls prudent Judgment

dan be made all the confessions will be valid.

Wwe admit that it 1s not easy to determine the preclse
manent when common error is verified in this case: we admit
too that, as a result of this teaching, those who have gone
first to confession have been invalidly absolved, and those
who came later received valid absolution. But these apparent
difficulties in the practlcal application of common error de
facto, in this particular case, do not change the position in
the least. The chief reason for this, is that the particular
case vlisuallized here must be regarded as being of relatively
rare occurrence - presupposing as 1t usually does, a deliberatse
usurpation of Jurladiction by a priest - and therefore does
not pertain to the cases which the legislator primarily had in
mind when establishing the law. Secondly, though Cappello
holds the contrary,(ss) it csn easlly be shown that the common
good does not necessarlly demand that the confessions of the

first should be valild in this case, just the same as the
confessions of the latter. A8 we have pointed out earlier,

it is for the leglslator to determine what norms will best

(55) of. De Sac. II (De Poen). n.340, Footnote 4.
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pranote the interests of the common good. If the
spplicatlon of a law, when interpreted aecording to canonical
rules, leads In a partlcular case to a situatlon such as that
consldered here, we must conclude that the lsglslator con-

alders even this position to be conduclve to the comuon good,

Actually the position 1s both reasonable and intelli-
glble. If the leglislator consldered that it would be always
contrary to the common good to have any confesslion invalid
by reasmm of defect of jJurisdiction, he could have decreed
that the Church would supply Jurisdiction even in the case
of priwate error. But he has not laid down that the Church
supplies Jurisdiction in the case of private error., Juris-
dlction 18 supplied only in common error - and this means
common error as we have explalned 1it, Obviously therefore,
the leglslator must have considered the common good to be
best promoted, in certain cases, by the invalidity of con-
fession arising from the defect of jurisdiction In the
minister, 6.g. in cases of private error with regard to the
power of the minlster. There 1e no reason why he should not
also conslder it to be in the best lnterests of the common
good, that the confesslions of some should be invalid in the
case under discussion, whlle the confessions of others should
be valid. Moreover canonists are not justified in reading
the term 'comnon error! to mean the equivalent of 'private
error,! just because the proper signification of the former
term Involveas an effect whith they consider contrary to the

comnon good,

Examples of Cases in which Common error is Realizeds

It will probebly be amserted by many that thls teaching, which
Interprets common error as signifying common error de facto,
is too strict. Many will probably object, as Jombart did,
that if common error 1s to he interpreted thus, then it will




be only very rarely that jurisdictlions will be supplied by
the Church in common error, The fact that Cappellots
teaching has become falrly wldespread and constitutes an
extrinsically probable cpinion, has given rise to a general
belief that the validating effects of caeanon 209 are all-
embracing. In practice it smounts to this that common error
1s belng invoked as providing Jurlsdictlon in practically

all cases where confessions have been heard by sny unapproved
prlest. In view of thls general attitude, the common error
€e facto iInterpretation is somewhat strict. Nevertheless
the cases in which 1t will apply are by ngheans rare, as the

followlng exsmples will show,

(1) Titius, a priest, has beaen duly appointed pastor
of a certaln parish; he has been notifled of the fact by
the Eplscopal Curla, snd the parishloners are aware of the
appointment through an annowmcement made at the Sunday Masses
or in the local newspspers. Through ignorance of the law or
Inadvertence to L1t, Titlus arrives in the parish assigned to
him and proceeds to perform the duties of pastor (hears con-
feosslons, asslsts at marrleges etc.) without having gone
through the legal formality of tcanonical instutition' (Ce.
1443-44)., vhat of all the offlecial functions performed by
this pastore

The annowncement at Sunday Masses, or in the news-
papers, of the appointment of a new pastor, is a fundament
sufficlent to Juatify the parishioners in regarding the priest
in question as a real pastor, on his arrival in the parish.
When this fundament becomes generally kmown - when it can be
prudently judged that the majority of the parishioners know
of that ennoumcement = the requisites for common srror are
fulfilled, and desplite the defect of canonical inatitution, all
the acts of that putative pastor will be valid by reason of
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power supplied in common error. This rule holds also, for
the appointment of all other public ecclesiastical officials,
e.g. bishop, vicar general, vicar capitular, offiecial, Judge,
etc.: thus a typical case of common error would be had, if
a vicar capitular were appointed as a result of an election

that was occultly invalid. (Ce. 431, 81, & 148 § 1.)

(2) Titius, a priest, has been appointed pasbor in
a certain parish, has validly taken possessgion of his parish
and has performed his dutiee as such for some time. After
a lapse of a few years however, he is deprived of his office,
e.g. by reason of a sentence of excommunication which has been
passed on him, or by reason of a decree of removal by the
local ardinary. Refusing to relinquish his office, he con-
tinues to exercise its duties. The parishioners remain in

ignorance of the fact that he has been deprived of his office.

Here there are numerous circumstances present which
lead the parishioners to believe that he is a true pastor,
as, for example, his appointment to the parish, his exercise
of the functions of pastor over a period of time: these
circumstances are known to all; and ex hypothesi, the
community has no reason for believing that he is not still
a real psator. Hence in this case also, common error de
facto {9 verified. This rule applies also to all other
officials mentioned above, who have loat or have been deprived
of their office occultly, and who continue to exercise it,
eithernin good faith or bad. But it applies only as loung

as the community remains in ignorance of the privation or
loes.(56)

(56) NOTE. 1%t is of intereast to note that the Sacred Roman
ota hae based a decision of 'non constat de nullitate
matrimonii' on an application of the principles of common
error in circumstances similar to those contemplated
here - ¢of. S. Romanae Rotae Decisiones seu Sententiae
XIX (1927) P. 453.
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(3) Ssimilar to the above is the case of a priest who
has been appointed to an office for a given period of time or
a determined number of cases, and who advertently or inadver-
tently performs functions pertaining to that office after the
time appointed has elapsed, or after the specified numdber of

cages hag been exhausted.

The public will not usually see the letters of appoint-

ment, and hence, as a rule, will not know the limits of a
priest's office either as regards time or number. When the
priest in question performs actions in excess of his mandate,
the community will still have every reason for regarding him
as acting lawfully, because a fundament known to all, exists.
Common error continues therefore, until such time as the fact
of lapse of the appointed time or completion of the stated

number of cases becomes generally known.

These three examplea were the typical examples of
common error as contemplated in pre-Code jurisprudence. The
fact that until the 17th century a coloured title was held
as essential, necessarily exercised a restricting influence on
the number of cases to which the doctrine would apply. From
the 17th century onwards, with the growth of the probability
of the opinion that a coloured title was not really essential,
the application became less restricted: intruders into
offices were congidered as coming under ghe benefits of the
law, provided the fact of their intrusion was occult. Mgre
recently canonists and theologians began to discuss the
question of a priest who, on his own authority and without

approbation, sets himself up as a confessor, or who is invited

by the pastor to hear confessions in a particular church,
while the pastor forgets to procure for him the requisite
faculties. The following are examples of the application

of the common error principles to such cases:
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3 (4) The pastor announces at Sunday mass that two
priests from another diocese will hear confessions in the
parish church on the Friday following. The pastor forgete
to obtain faculties for the priests, who duly arrive and
hear confeesions in the Church.(57)

Here again there is common error present according
to our interpretation, if it can be prudently Jjudged that the
majority of the parishioners know of the announcement made
by the pastor. If it can be prudently judged that such is
the case then all confessions are valid from the outset,
even if only one or two people actually approach these

prieste for absolution.

(5) The application might be pressed still further.
Titius, a strange priest - unannounced and unapproved -
enters a confessional in full view of a crowded Church, and

commences to hear confessions.

The fact that he was seen by all entering the confes-
sional, is sufficient fundament to have all believe that
Titius is properly qualified to hear confessions. The
absolutions imparted by him will be valid from the beginning,
provided it can be prudently Judged that the congregation
present represents the greater number of the people of the

place.

(6) Lastly we have the case referred to above:
A strange priest - unapproved and unannounced - enters the
confessional in a public ehuech. As he enters it, there are
only a few penitents present. While hearing the confessions
o{ those present, a few more penitents arrive: and in this
vay more penitents continue to come in small groups, so that

the priest remains in the confessional absolving for a couple
of hours.

(57) cf. VERMEERSCH, Theol. Mor., III, n.459; ef. also
LYDON, Ready Answers in Canon Law, P. 235.
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As we noted above, common error is not verified from
the beginning in this case. But it will be verified when,
from the number of those whoshave approached the priest for
confession, it can be pruddntly Judged that the greater number
in the community know that this strange priest is hearing con-
fegsions: and from that moment all the absolutions imparted

by him will be valid.

These six examples Jjust outlined cover fairly com-
pletely the application that common error de facto may have
in practice. They show, too, that the scope allowed by
this interpretation is not so limited or restricted as nmight

at firast be expected. One further point now remains to be

treated. We have referred many times in these pages to the
error of a commubity, and to the error of the majority of
the members of the community, when attempting to define

the notion of common error de facto. It may be well to
determine what constitutes a community in this regard - what

community is ceapable, so to speak, of effecting common error.

Community Capable of Effecting Commou Error: Explicit

references to this point in pre-Code teaching were very few.
Implicit references however were abundant. For, from the
examplea of the officiala with regard to whom common error
might arise, officials such as pastor, vicar general, bishop,
Judge, etc., we could conclude that the community in question
in each case would be the members of the parish or diocese
reapectively. D'Annibale(SB) makes explicit mention of
'parish,' and it will be recalled that Lequeux(59) considered
it sufficient for common error, if the people of a 'district’

or 'town' were deceived. Mgore often, authors simply spoke of

a 'place.’

(58) cf. Summula Theol. Mor., I, n. 79, Footnote 72.

(59) cf. Sel. Quaes. Jurl Can., Quaes. XIX, n.69, Par. III.
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On the strength of thie, there can be no doubt that
the members of a particular parish constitute a commuhity
capable of effedting common error. Further, it can scarcely
be regarded as doing violence to the word 'place' if we inter-
pret it with Lequeux as signifying ‘'district:' under this
heading would come the district served by an auxiliary
parochial church: hence common error could be effected by
the community which constitutes the congregation of an

gnxiliasry church or "Church of ease."

Some modern commentators would be mpch more lenient.
The only limit that Vermeerach,(so) for instance, places with
regard to the size of the community, is that it must consist

61,
of at least ten people. In this he is followed by WOuteraS |

(62)

Aertnys-Danmen, though not mentioning figures, assert

that error of a samall community suffices. Hombart(sj)
suggests that a community of twenty enclosed nuns should be
capeble of effecting common error: he makes the suggestion
rather hesitantly howeve¥, and leaves himself open to

correction ("Salvo meliori judicio.")

By way of criticism of these views, we would suggest
that the question will be solved according to the nature of
the community, rather than by the number of members. The
doctrine of common error has traditionally been applied to
the supplying of power to a public official. If it can be
established that an official in a given community exercises a
public office, then that community is capable of effecting
common error. In the course of the next chapter we hope to
establish that a religious society as such, ar an individual

province of such a society, is a community capable of effectin,

(60) ef. Theol. Mor., III, n.L459.
(61) ef. Man. Theol. Mor., I, n.103.
(62) cf. Theol. Hor., II, n.359.

(63) cf. Nouvd Rev. Theol., L (1923) P. 177, Note 1.
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common error. ¥ith regard to individual houases of 8
religious Society or province (prescinding from the case of
religious houses which are sui juris), we are of opinion,
that they are not, of their nature, sufficiently public to
enables the Superior in them to be regarded as a public
officiel - and hence the community in such a house would not
be capable of effecting common error. We shall meet this
question more in detail in the following chapter.
.

Summary: Such then is the true notion of common
error, and the outlines of its application in practice. To
sum it up very briefly, there are three main guiding points

to be remembered:-

1. There must be present some fundament, cause or
fact which of its nature is calculated to deceive people into
thinking, that a certain official has been legitimately con-
stituted, and enjoys the requisite power for the fulfilment
of official functions.

2. This fundament, cause or fact must be actually

known to at lesst the majority of the members of the community.

3. A moral estimation with regard to the number in
error ia gufficient. Hence common error 1s verified if,
from the circumstances, it can be prudently Judged that the !
majority in the community actually know this fundameunt, cause

or fact has been placed.

—— - ——




CHAPTER II.

APPLICATION OF THE PRINCIPLES OF COMMON ERROR.

Yhen we speak of the application of the principles of
common error in the present coniext, we refer not to the
individual cases to which the doctrine may apply, but rather
to the different categoriee or classes of Jjuridical power
which may be supplied by the Church in virtue of common error.
Post-Code canonists have not been in agreement in their teach-
ing with regard to the exact extent to which the defect of
power is eupplied by virtue of common error. Thus, there
has been a certain amount of controversy as to whether the
supplying principles apply to delegated Jurisdiction -
especially to the case of special delegation. Again, though
it 18 the practically unanimous opinion that ordinary 'power!
to assist at marrisge is supplied, it has been disputed as
to whether the principles apply in the case of a priest who
has obtained a general or speclal licence to assist at
marriage. A third question raised by a few authors, is
whether the principles supply the defect in the case of a
person who exercisea dominative power. Lastly it could be
asked whether they supply the defect of 'power' in a parish
priest, in order that he may validly confer the Sacrament of
Confirmation as extraordinary minister according to the

]
decree Spiritus Sancti Munera(l’ in cases in which the con-

ditions laid down in this Decree are not fulfilled, though
they are commonly reputed to be. In the present chapter

we shall treat of these four questions in turn.

(1) A.A.S. Vol. XXVIII, 3. Oet. 1946, Num. 11,
Pp' 3“‘9-358.
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ARTICLR I. - COMMON ERROR AND DELEGATED JURISDICTION.

So far in our treatment of the notion of common error =
which in reality amounts to the interpretation of canon 209
according to canonical norms - we have been content to make
reference to Jurisdiction in a general way. It may be well
to examine the term 'jurisdiction' in thie canon, to ascertain
precisely what its extension is, viz., to determine whether
it includes both ordinary and delegated power, or whether it

applies to ordinary power of jurisdiction alonme.

There can, of course, be no question of the prineciples !
not applying to ordinary Jjurisdiction. It is important to
note however, that the term Jurisdiction must be taken in
its proper signification, as including legislative, executive

and judicisl power: so that the Church supplies all or any

of these branfhes of jurisdiction, according as the occasion
arises and the requisite conditiona for common srror are ful-
filled. Hence besides supplying jurisdiction for the valid-
ity of sacramental absolutions (which is the most usual form,
perhaps, in which the supplying principles of canon 209
operate), jurisdiction is also supplied to conatitute valid
laws (e.ge to a putetive Ordinary), to grant valid rescripts
and dispensations, and to pass valid Judicial sentences in
the external forum. All this is certain when there is
question of ordinary power of Jjurisdiction. Do the same

principles apply with regard to delegated jurisdiction?

We must distinguish here between jurisdictional power
that 1s universally delegated and that which is specially
delegated. Universal delegation is had when a superior
commits to another all the power attached to his office, or at
least all that pertains to one branch of his office. Special

delegation is that which is given for a particular case, or a
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determinate number of cases.(z) Obviously these two forms
of delegation entall different Juridical consequences - hence
we ghall examine the relation between the principles of canon

209 and each of these in turn.

A. Universal Delegation.

The discusaion of this question is practically super-
fluous, for it is clear that canon 209 includes Jurisdictional
power that is universally delegated within its scope. A

few considerations will put thies beyond doubt:-

1. Canoh 209 uses the word Jurisdictio, without

distinguizhing between ordinary power and delegated. And

where the law does not distinguish, neither should we.

2. Purthermore, pre-Code asuthorities, from the 16th
century onwards, unanimously taught that the principles of
common error applied equally to ordinary and delegated Jjuris-
diction.(j) By virtue of canon 6 n.2, the term jurisdiction
ian canon 209 muat be interpreted in the light of this tra-
ditional teaching. Hence we conclude that the principles

of canon 209 must apply to universally delegated jurisdictionm.

3. All post-Code commentators agree in interpreting
canon 209 as applying to such universal delegation. This
is evidenced by the fact that modern commenteries and dis-
cussions on common error seem to concentrate on the case of
a priest who hears confessions and absolves, while he does
not possess the requisite faculties to do so; and almost
invariably, the case considered is not &hat of a pastor
invalidly holding office, but of a simple priest or confessor
who has omitted to obtain the required delegation, or whose

delegation has for some reason been invalid.

(2) cf. CORONATA, Inst. Jur. Can., I, n.287.

(3) cf. Above. Sec. III, Ch.I, Art. III.




_20h~

Even Toso, who advocates the view that the Church
does not supply Jjuriediction, unless the defect ie due to an
invalid title to an office in the strict sense, admits that

It does supply in casea of delegation ad universitatem

cauaarum.(“) His reason for admitting this is, because

power delegsted ad universitatem causarum provides, as it

were, a foundation for the constitution of an ecclesiastical
office. His opinion however, with regard to the necessity
of an office, as a condition for the operation of the prin-~
ciples of common error, can scarcely be regarded as tenable,
We admit that pre-Code canoniste very often, or even usually,
spoke of an ecclesiastical office in this connection: Dbut
that they did not intend to confine the application of the
principles exclusively to the case of offices, is clear from
the abugdant examples of cases, in which they apply them also
to delegated jurisdictionm. It ia much more reasonable to
hold that the principles apply to universal deleggtioh,
because the common good and public utility would be inJjured
by the invalidity of acts resulting from an invalid general
delegation, Just as gravely as if the invalidity of acts
followed from an invalid title to an office.(s)

B. Special Delegation.

This question may be solved along the same lines as
above. The following considerations would seem to indicate
that the principles spply even to the case of delegation

for one case only:

l. According to canon 209 the Church supplies Juris-
diction in common error. As we noted above, the law does

not distinguish between ordinary and delegated jurisdiction.

(4) cof. Jus Pont. XVII, (1937) P. l02.
(5) cf. BADII, Inst. Jur. Can., I, n.1lL9.
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Ve may reasonably conclude therefore, that the legislator
wishes the canon to apply to all three classes of Juris-

dietion -~ specially delegated jurisdiction included.

2. Following the norm of canon 6 n.2, and inter-

preting the term 'Jurisdictio' according to the accepted

teaching of pre-Code authors, we come to the same conclusion.
6

For if we except Innocent IV( ) and a few more early authors

mentionsd by Sanchez,(7) all are in agreement that the

principles of the Lex Barbarius apply ito delegated Jurias-

diction. True, they do not all say explicitly that they
apply to the case of speciml delegation. A certain unumber
however, do explicltly state the point, as for instance,
Sanchez, Pontius and Leauius:(a) and the fact that the
remainder are aware of this, yet do not question or contra-
dict it, adde force to the presumption that their failure to
distinguish, signifies their assent to the view that no
distinction ia to be made between general and special dele-

gation.
(9)

A noted opponent of this view however ias Toso.
Arguing from the traditional notion of common error - and
especially from the purpose of the doctrine - he contends
that the principles of canon 209 do not apply to delegated
Jurisdiction for one case only. The primary purpoae, he

eays, and raison d'é€tre of this doctrine, sccording to the

unanimous teaching of authors, was to anticipate and fore-
stall the grave inconveniences and injurious consequences
accruing to a particular community, as a result of a series
of invalid acts placed by one who was considered a real

official, but de facto was not. But such a position could

(6) cf. Apparatus ad c. 22, X, 1, 3.

(7) cf. De Mat. Lib. III, Diﬂp- XXII) Ne

(8) e.g. cf. T. SANCHEZ, De Mat., Lib. ITI, Disp. XXII, n.16;
PONTIUS, De Mat., Lib. V, C. XIX, n.ll; LESSIUS, De Just.
Et Jure, 1ib. II, c.29, Dub. 8, n.b66.

(9) cf. Jus pont., XVII, (1937) P. 103.

L
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only arise in the cass of an office holder exercising
ordinary power, or at moest in the case of one who was
exercising generally delegated Jurisdiction. The incon-
veniences and evil effects visualized here, could not arise
in the case of delegation for one case only - the private
good of the parties concerned would be at issue in that
case, but not the common good. Therefore, the traditional
doctrine did not include delegation for one case under the

benefits of the Lex Barbarius.

Against this, however, it should be pointed out that

the ratio seu finis legis is not alwaya the safest norm of
interpretation. While we admit that the reason for the

Lex Barbarius was primarily to forestall the evil conseq-
uences referred to by Toso - a fact which we have had occasion
to emphasize during the course of this study - it does not
necesgsarily follow that all circumstances, which would not
offer an occasion for the realization of these evil conseg-
uences, were excluded from the ambit of the application of
this law. The law was made for the purpose of avoiding
certain grave evile; certain conditions were laid down
governing the application of this law. There is no reason
to believe that the law would not apply to all cases which
measured up to the required conditions, even though in
particular cases, the grave evils which originally motivated
the law were not imminent. To put this in another form:
Because a particular case would not, in itself, constitute

a reason sufficient to motivate the legielator to establish
a law, 1t does not follow that a law which is established
from other motives, but which also covers this particular
case, should be regarded am not applying to this particular
case, To our mind, it would seem sufficient, if, in the
particular case in questioy, all the conditions laid down for

the application of the 1;w were verified. Thus in the case
)

i
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of canon 209, if common error, ss determined in the preceding
chapter, is present, then the conditions of the law are ful-
filled, and it would seem to be immaterial whether the putativ:
official is reputed to be authorized to perform the juridical
act or acts by reason of an office he is thought to hold, or
by reason of general or special delegation he is considered

to have obtained.

As a further argument in favour of his view, Toso
tries to show that in practice there will never be any need
for the supplying of jurisdiction in the case under con-
gideration. But despite the fact that he makes some
questionable aasumptions.(lo) he merely proves that, in
practice, it will rarely occur that common error will be
verified with regard to the authority of & person who has
been delegated for a particular case. This we readily

admit.(ll)

But rarity of occurrence of a particular case
should not militate against its benefitting by the principles
of canon 209, provided it fulfils the conditions required

by that cecanon, viz., provided common error is actually
present. For the particular csses in which these conditions

are fulfilled therefore, we prefer to apply the solution

stated at the outset.

- ot o= -

(10) e.g. cf. Jus Pont., XVII (1937) P. 1oL ~ "Quod
attinet ad incapacitatem delegati, scilicet propter
excommunicationem, suspensionem, etc., paucls res
expeditur: aut enim censura per gententiam inflicta
est, vel declarata, sut minus; si primum, error
communis amplius extari non potest, ac proinde
Ecclesia Jurisdictionis defectum non supplet ...."
Is he not assuming too much in eaying that common
error could not exiat with regard to the authority
of a priest who has been suspended by a sentence?
The general public may never even hear of such a -
sentence. Begides, the fact sould be publicly known
in one place, and absolutely occult in another.

(11) NOTE. Cappello adverts to this rarity of cases - cf.
De Sac. III (De Mat.) n.671 - "Error communis ubi agitur
de hoc aut i1illo sacerdote perculiariter delegato seu de
licentia in casu particulari concessa, vix haberi potest.'




ARTICLE II - COMMON ERROR AND ASSISTANCE AT MARRIAGE.

We have geen in a previous chapter(lz) that the act
of assisting at marriage by a priest, was never regarded by
pre-Code authors as an exercise either of the power of Ohders
or of jurisdiction. It was always regarded simply as an
act of officiasl witnessing. The same is true of post-Code
jurisprudence. It is accepted by all, that a priest assists
at marriage merely in the capacity of a qualified or a 1ega11y‘

authorized witness - testis auctorizabilis he is usually
(13)

called. Despite this however, it is certain that the
prescriptions of canon 209 apply to this act of assistance,
just the same as to acts of Jjurisdiction. Treating in turn
of the act of assistanfle at marriage by virtue of ordinary
power and by virtue of licence or delegation, the following

congiderations should prove this assertion.

1. Assistance by Virtue of Ordinary Power.

l. At first glance canon 209 would appear to restrict
its validating effects to Jjurisdictional acts alone: a

strict interpretation of the term 'jurisdictio' would obvious-

ly engender this impreasion. But we have seen earlier that
aa this canon is merely a repetition of a well-established and,
to a large extent, well-defined pre-Code doctrine, it must be
interpreted according to the norm of canon 6, n.2. In order
to understand the full import and significance of this canon,
recourse must be had to the teaching of approved presCode
authors. In our study of the traditional teaching we found
that the doctrine applied generally to the supplying of
juridical power to a public official, independently of the
nature of the power in question in a particular case. With .

regard to the act of assistance at marriage therefore, we

(12) ef. Above Sec. III, Ch.I, Art.1l.

(13) cf. GASPARRI, De Mat., II, n.932.
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found pre-Code authors unanimously agreed that the principles
of the Lex Barbarius applied to this act. Though the prin-
ciples of the Lex Barbarius were usually referred to, by

!

these authors, in terme of the Church supplying Jurisdiction,

they nevertheless made it very explicit that they intended
them to apply also to assistance at marriage: so that, in
this matter at least, they placed the sct of assistance at
marriage on a par with a Jurisdictional act. Hence when

the ecclesiastical legislator summarised and codified the
doctrine on common error - "In errore communi ... Jurisdiction
em supplet Ecclesia ...." - it must be assumed that he used
the phrase in the traditional sense attributed to it in this
context, viz., as applying not only to Jurisdiction strictly
speaking but also to that which was accepted as being on a

par with Jjurisdiction - the act of assisting at marriege.

2. Canon 20 of the Code states: "Si certa de re
desit expressum praescriptum legis sive generalis sive
particularis, norma sumenda est, nisi agatur de poenis
applicandis, a legibus latis in similibus ...." Tbus the
legislator permits the words of a law to be extended, in
certain circumstances, in order to apply to a matter which
does not come under the proper signification of the words of
this law, and which is not explicitly regulated by another
prescription of law. This process is called analogy. The
basis of analogical extension as visualized here is a similar-
ity of case and parity of reason; these two considerations
demand that matters for which express positive laws are
lacking, should be governed by the same rule as is laid down

(14)

for similar cases. An accidental similarity does not

suffice; there must be a fundamental juridical similarity,

(14) er. BESTE, Introd. In Cod., P. 8L4.
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i.e. an analogy may only be drawn from a law which is made

to achieve, in another matter, the same object as it is
deaired to achieve in the case for which there is no express
norm. The question under discussion seems a perfedt example.
The Church supplies Jurisdiction in common serror: the pur-

pose is the common good, viz., to anticipate and prevent the

inconveniencea and evils, resulting from the invalidity of
acts performed by one who is merely a putative official.
This is precisely the object it is desired to achieve, and

for which an express norm is lacking, in regard to acts of

agsisting at marriage in common error - to prevent the evils }
consequent on the invalidity of marriages resulting from the
defect of capscity to assist. There is therefore, a complete
parity of reason between the two cases. There is also an
obvious similarity of case; for both the act of Jurisdiction
and the act of assisting at marriage are performed by virtue
of power attached to the holding of a public office. with
such a similarity of case and complete parity of object,

there can be little doubting the analogy that exists between
the performance of acts of Jurisdiction by a putative pastor,
and the acts of assistance at marriage by the same putative
pastor. By virtue of canon 209 the Church supplies Jurias-
diction in the first case; by virtue of canons 209 and 20

She supplies the authority to authoritatively assist in the
(15)

secondad.

3. 1If there is lacking an express prescription of
law with regard to a particular matter, canon 20 states that

a norm must be taken from laws "latase in similibue.™ It also

(15) cf. CAPPELLO, De Sac., III (De Mat.} n.670. "Nihilominus
huiusmodi assistentia maximam habet analogiam cum Juris-
dictione; 1dcirco quae dicuntur de juriesdictione, dicen-
da quoque sunt aliqus ratione de assistentia, ita ut

praescriptum can. 209 applicandum s8it etiam assistentise
matrimonio «..."
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declares that in the same circumstances the deficiency may
be supplied by a norm tsken from the "praxis Curiae Romanae."
The pradtice of the Roman Curis, therefore, can constitute

an officisel canonical norm: for instance, if a particular
interpretation of a certain canon, as contained in a series
of decisiona of the Roman Rota, would constitute a suitable
norm for a matter in which an express ruling is lacking,

thies interpretation can and must be regarded as an official
bindihg norm. At least one decision of the Sacred Roman
Rota has given an interpretation of canon 209 which con-
stitutes a suitable norm for the case under consideration:

in thie decision, canon 209 is interpreted a= supplying
authority to a putative chaplain in order that he may validly

aggist at marriage.(ls)

While we do not wish to suggest that one decision
of the Rota would constitute a practice of the Roman Curis,
it 18 nevertheless significant that no other decision implies
2 contradiction of the attitude adopted in this case: and
besides, the definitive and confident terms, by which the
prescription of canon 209 is applied to the case, are

noteworthy.

L. Another element which may attain the status of
a recognized canonical norm, in the case where an express
pre-Scription of law is lacking, is, according to canon 20,
the common and constant teaching of recognised authorities.
There can be no doubt that the common and constant teaching

of authorities has been, that the prescriptions of canon 209

(16) cf. S.R. Rotase Dec. seu Sent. XIX (1927), Pp. 453 e&qaq.
This decision of "non constat de nullitate" is based on
the fact that common error existed with regard to the
putative chaplain's authority to sssist. In the law
of the case (P. 456) we remd: "Valide assistit matrimon-
iia, qua parochus, is qui est parochus putativus, nam
"In errore communi aut in dubio positivo et probabili
sive Jjuris sive facii, jurisdictionem supplet Ecclesia
pro foro tum externo tum interno."
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apply also to assistance at marriage.(17) This common

opinion of authorities therefore constitutes a norm which
must be accepted and followed, since there is lacking, in
the case of assistance at marriage by a putative official,

an express prescription of law.

From these arguments, drawn from the principles of
interpretation laid down by the Code, we may Jjustifiably
conclude that, besides supplying Jurisdiction in common
error, the Church also supplies authority to a putative

pastor to validly assist at marriage.

IT. Assistance by Virtue of Delegated Power.

We have established that the principles of canon 209
apply also to the act of assistance at marriasge, but primarily
with reference to ordinary power. It may be asked if the
same principles apply to the acts of assistance by one who has
obtained a general or special licence to assist. We shall

treat of the cases of general and special licence separately,

(a) General Licence to Assist.

By virtue of canon 1096, 81, this question will have
reference exclusively to the acts of assistance by Vicarii

cooperatores or curates, to whom alone the Ordinary or pastor

is permitted to give general licence to assist at marriages.
With regard to the question itself, it ia important to note
the striking equivalence placed between jurisdiction and
assistance at marriage, both by the Code and by the Pontifical
Cogmission for the Interpretation of the Code, especially

with reference to delegation of these powers. Thus the Code,

(17) We give examples of a few who teach thia: GASPARRI,
De Mat., II, n.936; CAPPELLO, De Sac. III (De Ma%t),
n.670; CLAEYS-BOUUAERT-SIMENON, Man. Jur. Can.s I,
363; MEBRKELBACH, Summa Theol. Mor., III, n.846;
MAROTO, Inst. Jur. Can., I, n.694; VERMEERSCH-CREUSEN
Epit. Jur. Can., II, n.392; FERRERES, Comp. Theol. Mor.,
II, n.1075; ARREGUI, Summ. Theol. Mor., n.793;
PRUMMER , Man. Theol. Mor., III, n.762.
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speaking of those who may assist at marriage, declares in
canon 1094 that only the Ordinary of the place or the pastor,
or a priest delegated by either of these can validly do so.
Similarly, in cenon 1096 § 1, it lays down that only vicarii

co-operatores can be given general delegation to assist. And

by its replies of 28th Dec. 1927, the Pontifical Commission

gsanctioned the use of the terms delegation and subdelegation

with regard to the conceassioh of licence to assist at marrglgg.

Having established an authoritative Juridical baseis,
such as this, for the equivalence between the granting of
licence or power to assist at marriage, and the delegation
of Jurisdiction, we may Justifiably conclude that the princip-
les governing the general delegation of Jjurisdiction apply
equally to the general delegation of power to assist at
marriage. But we have seen, in the preceding article,
that the prescriptiona of canon 209 apply to acts performed
by one who is reputed to possess delegated Jjurisdiction

ad universitatem causarum. The prescriptions of canon 209

therefore, must also apply to the acts of assistance at

marriage by a vicarius cooperator who ie reputed to have

general delegation.

Furthermore, not only do commentators regard the act
of assiating at marriage as being on a pariwith jurisdictional
acts, but they also regard the granting of licence to assist
at marriages as being equivalent to delegation of jurisdiction.
Thus Gasparri(lg) writes, "..... licet enim assistentia
matrimonio non sit actus Jurisdictionis, tamen in favorabilibus
Juxta loquendi usum, actul jurisdictionis aequiparatur; unde

verba: delegatus, delegatio ad assistendum, quae verba propria

(18) A.A.S., Vol. XX (1928) ¥Pp. 61-62.
(19) cf- De Matn’ II’ D-936-
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sunt potestatia jurisdictionis.™ And Cappello - "Nihilom-
inuk huiusmodi assistentia maximam habet analogiam cum
juriedictione; idcirco quae dicuntur de Jjurisdictione,
dicenda quogque sunt aliqua ratione de aasistentia.”(zo) And
as their teaching is in conformity with traditional doetrine,
ag is evidenced by the number of pre-Code authorities who
taught this same doctrine,(al) we huve no hesitation in

declaring that, by virtue of canon 6, n.2, the teaching of

these post-Code authors is correoct.

Very few canonista or theologiane would question
this teaching. Practically all who discuss the question
agree in giving the same answer. One exception however
would appear to be Toso. Though this writer explicitly
states in one context, that the principles of common error
apply to Jurisdiction that is universally delegated,(22)
he nevertheless seems to imply, in another contaxt, that they
do not apply with regard to general delegation to assist at
marriage. It may be well to quote his words verbatim:(23)
", ess« Deinde nunquam Ecclesia supplet defectum mandati
Ordinarii vel parochi, in clerico qui maetrimonio adsistat;
non enim in adsistendo Jjurisdictionem aliquam exercet, sed
tentum Ordinarii vel parochi uti testes qualificati, personam
gerit. Proinde sine legitimo mandato nihil agit (Cn.1095,2)
et nihil est quod Ecclesia suppleat ad normam canon 209. Si

autem supplet quando agitur de loci Ordinario vel parocho,

(20) De sacramentis, III (De Mat.) n.670; cf. also DE SMET,
De Spons. et Mat., n. 118 - "De caetero applicanda sunt
hic principia generalias in materia delegationis Juris-
dictionis. Ita locus esse potest suppletioni Ecclesiae
quatenus validas sit assistentia praestita a Sacerdote,
qul errore communi reputatur delegatus ...." CLAEYS-
BOUUAERT, Jus. Pont XVI (1936) p. 160. M. FALION, Ir.
Ecc Rec. LII (1938) PP. 438-439. JOMBART, Nouv. Rev.
Theol. L (1923) p. 172. -

(21) cf Above, Sec. III, Ch. II, Art I.
(22) cf. Jus Pont., XVII (1937) p. lo2.

(23) Jus. Pont., XVII (1937) P. 105.
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non est defectus mandati qui suppletur, sed titulus Ordinarii
vel parochl, quo occulte carent: ita ut quoties utilitas
publica huiusmodi titulum requirat ad actorum nullitatem
vitandam tituli defectum Ecclesia suppleat in omnibdbus.

Sed hoc in officiis ecclesiasticis contingit, non autem in

mera substitutione testis."

We do not agree that Tosc is correct in contending
that when the Church supplies in the case of the Ordinary
or the pastor, that it is the title of the Ordinary or pestor
that is supplied. It is more correct to say that the Church

supplies, per modum actus, the requisite authority or capacity

enabling the Ordinary or the pastor to validly assist at
marriage. We state this on an analogy with the words of
canon 209, which declares that the Church supplies Juris-
diction. It does not say the Church supplies a defect of
title: it does not say the Church supplies what is lacking
in order to validate the possession of a certain office by
e particular cleric, in order that he may validly perform
the functions of that office; i{ merely says that the
Jurisdiction itself ia supplied. The necegsary power is
supplied therefore while the title continues to be invalid.
There seems no reason why the same rule should not apply to
agaistance at marriasge. Surely the Church can supply the
authority required for validly assisting at marriage,
without it being necessary to supply the defect of title in

the cleric who assists.

Furthermore, if, as Toso suggestsa, the Church
supplies the defect of title, then the cleric in question,
is, for the time being at least, a real officiasl, and
performs the actes validly by reason of his office. But the
traditional notion has slways been that common error never

effects any change in the status of the cleric concerned.
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Jurisdiction was always regarded as being supplied directly
to him at the moment required, without necessitating any
indirect or mediate proceass of concession, involving a change
in the real status of the cleric in order to make him, as it

were, capable of receiving it and of validly exercising it.

Similarly in the case of invalidly delegated Juris-
diction. Here the title will be the act of delegating or
comnissioning. In common error the Church does not supply
the defect of title, i.e. so that the act of delegating is,
as it were, validated for the time being; it merely supplies
the defect of jurisdiction resulting from the defect of proper

delegation.

Consequently, we cannot agree with Toso when he says
that, without a legitimate mandate a cleric can never validly
agssist at a marriage - not even by virtue of canon 209.

Hies reason for this assertion - that the Church does not
supply a mandate, but only a defect of title - is pot wvelid.
Ve shall consider a concrete example. We take the case of

a curate (Vic. cooperator) who has been given general dele-
gation by the Ordinary, by virtue of a rescript, to assist at
all marriages in the parish to which he is assigned: we
suppose that the rescript is de facto invalid because of
obreption - but thia fact is not known to the parishioners.
According to Toso, even though the parishioners may be in
common error with regard to the suthority of the curate to
asgist at marriages, none of the marriages at which he may
happen to assist will be valid - bedause he has not a legit-
imate mandate foom the Ordinary. In other words, the Church
does not supply authority when the defect is due to an
invalid commigsion or delegation. But this does not coincide
with accepted teaching - that in common error the power or
authority required to validly perform certain actionse is

supplied to the cleric who lacks it, independently of the
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cauae of hia lacking it, viz., whether it be a personal
incapacitating defect, or a defect in the person delegating,
or a defect in the act of delegation itself. All that ia
required is, that common error be verified, and that it be
within the power of the Church to supply the deficiency of

power in the particular case.

There is no reason to believe therefore, that the

Church doea not supply authority or power that is defective
by reason of defect of mandate, any more that that She does
not supply the same power that is defective by reason of an
invalid title to an office. Hence even if Toso does inaist
that a delegated cleric, in assisting at a marriage, merely
acts as a substitute for the Ordinary or pastor ("gerit
personam parochi"), there is no reason why the Church cannot
give this cleric the capacity to validly act as substitute
in common error. Certainly it is within the scope of the
Church'as power to supply capacity to a cleric, in order that

he may validly act as subatitute for the Ordinary or passtor.

(B) Special Licence to Assist.

Heving already established that the principles
governing Jurisdiction, and ite delegation, apply equally
to assistance at marriage and the delegation of authority
to agsist, it is only logical to conclude that, what has been
said above,(zu) with reference to the application of canon 209
to juriadiction delegated for one case, should also apply to
delggation to assist at one marriage. The fact that a
few authors deny the application of the principles to the

case of delegation for one marriage,(ZS) doew not alter the

(24) ecf. Apove Art.I.

(25) e.g. cf. TOSO, Jus Pont., XVIII (1938; P.165:
CLAEYS-BOUUAERT Jus Pont., XVI (1936), P.161;
JOMBART, Nouv. Rev. Theol. L (1923) Pp. 363-36lL.
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position, because the reasons which led us to assert that
common ervor applied even to specially delegated Jjurisdiction

apprly equally here.

It 18 true that the case will seldom arise in
practice; but circumstances can be visualized in which it
could arise. For instance, if i{ were announced at public
masses on Sunday that a certain priest would assist at a
particular marriage on the following Wedneaday, there would
be sufficient foundation for the people to believe that the
priest mentioned, would be legitimately authorized to assist.
Hence if the priest in queation actually assisted at the
marriage, but due to some oversight or misunderstanding had
failed to obtain the necessary delegation, there would be
common error present with regard to his authority to assist.
And in such a contingency, with the conditions for the
application of canon 209 thus realized, it would be rather
severe and scarcely reasonable, to adopt the opinion holding
for the non-application of this canon to the case -~ and for

the conseguent invalidity of the marriage.

ARTICLE III - COMMON ERROR AND DOMINATIVE POWER.

Having established that the prescriptions of canon
209 apply to acts of assistance at marriage, we can equival-
ently state that the application of the supplying principles
is not exclusively confined to Jurisdictional acts. Is it
poesible that Canon 209 applies to other non-Jurisdictional
acts, bepides that of assistance at marriage - to acts
performed, for instance, by virtue of putative dominative
power? In other words, could it be established, on a solid
Juridical baesis, that the Church suppliees dominative power in
common error? The following considerations may provide a

solution to the gquestion.
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l. To begin with, we admit that no argument can
be drawn from the context, in which canon 209 is found, in
favour of the view that this canon intends to include
dominative power as well as Jjurisdiction. Though the

heading of the Title,(zs)

which reads "Ds Potestate (Ordiunaria
et Delegata,” could be interpreted as referring to both the
power of Jjurisdiction and dominative power, an examination

of the canons in this title would seem to show that the
legialator had not got dominative power in mind. As

Cruesen pointa out, of the fifteen canons included in

this title, one (can. 210) deals with the power of Orders -
the remaining fourteen either explicitly or implicitly treat
of jurisdiction: indeed but for the inclusion of canon 210

the title might well read: "De Poteatste Jurisdictionia.“(27)

2. But while canon 209 cannot be said to refer
directly to dominative power, it may be contended that an
analogy exiasts between this canon, decreeing that the Church
supplies Jurisdiction in common error, and the matter under
consideration here, for which an express norm is lacking.
For, let us take the example of a person who has been elected
major superior of a non-exempt religious Gongregation or
Society, but invalidly so, because of illegitimacy of birth(28)
- the fact of illegitimacy not being known to the members of
the religion. In the course of six years of office, this
superior performs many official functions and duties: he
receives sspirants into the novitiate; he admits many novices
to first profession, and many temporarily professed to
perpetual profession: he enters into mahy contracts on behalf

of the Religion, etc. The evil consequences and inconvenien-

cees accruing to the religion as a whole and to its individusal

(26) i.e. Cod. Jur. Can., Lib. II, Pars I, Tit.V,
(27) cf. CREUSEN, Acta Cong. Jur. Int. 1934, IV, p.185.
(28) ef. canon 504.
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members, ‘as a result of the invalidity of so many important
juridical acts, are apparent. It 18 possible that quite a
number would paas their whole life, living in & community

to which they d4id not in reality belong; they would not be
bound before God by the promises and vows they had publicly
made; they would have no real title to share in the spiritual
and temporal privileges attaching to membership of that part-
icular religion. The religion as such, would be gravely
affected by the nullity of contracts entered into by the

putative superior.

To prevent and forestall such injurious coneequences,
there is no express law stating that, in common error, the
Church supplies dominative power to such a Superior. But the
parity of reason or object between this case, and that visual-
ized by the law of canon 209, would seem to demand that the
norm of canon 209 should be extended to include the case of
dominative power also. There are other points too, common
to both cases, which denote a definite Juridical similarity:
in both cases, there is question of the performance of
Juridical acte: 1in both cases, the nullity of the act results
from the absence of a condition or circumstance, required by
reason of positive ecclesiastical legislation: 1in both
cases, it 1a within the power of the Church to supply the
capacity required to effect the validity of the acts. With
such similarity of case and obvious parity of reason, it
would seem certain that there is verified an analogy of law
according to the requisites of canon 20: hence it would seem
that, by virtue of canons 209 snd 20, the Church supplies

dominative power in common error.

Such, in outline, is the chief argument put forward

2
by creuaen( 9) to prove his contention, that the supplying

(29) cf. Acta Cong. Jur. Int., IV, P. 185.
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principles apply to dominative power. Creusen is the
foremost advocate of this view. Very few authors advert

to this question, but those who do, all seem to favour the
opinion just stated. Maroto{30) favours the application of
all the canons of this Title (i.e. Lib. II, Pars I, Tit.V)
to the case of dominative power, but bases his teaching
chiefly on a false deduction from the rubric of the Title -

(31)

"De Poteatate Ordinaria et Delegata." Coronata holds

for the analogical application, as aleo do Vermeersch-

Creulen.(jz)

3. Apart altogether from analogy however, it may be
quite possible to establish that canon 209 is intended to

apply directly to dominative power.

As we pointed out in an earlier chapter,(33) when we

apeak of the supplying of dominative power, we have two types
of officials in mind - (a) Major Superiors of exempt Relig-
ions, and (b) Major Superiors of non-exempt Religions. For,
it will be remembered, that though major superiors of exempt
religions exercise Jjurisdiction over their subjects, as
members of the Church, this does not alter the fact that
these superiors exercise only dominative power over these
eame subjects, as members of the religion. Therefore, the

queegtion vitally affects both exempt and non-exempt religions.

Toso would make a distinction between exempt and non-
exempt religions with regard to the application of these
principlee to dominative power, and would restrict the appli-

cation to those acts performed by a putative exempt religious

(30) cf. Inat- Jur. Can., I, N 69&-
(31) ef. Inst. Jur. Can., I. n. 275.

(32) Epit. Jur. Can. I, n.311. "Quia sl certa de re desit
expressum praescripitum legis ... norma sumenda est ...
a legibus latis £8 similibus, a generalibus Juris prin-
cipiis' ut can. 20 explicite asserit, principia hoc
titulo expressa poteatati dominativae in communitatem
ex analogia Jjuris applicari posse censemus."”

(33) ef. Above Sec. III, Ch. II, Art. III.




superior. The basis for this opinion is his contention,
that the doctrine of common error had the traditionsl signi-
fication, that the Church supplied not only Jurisdiction,
but also any other power required by a putative official, in
crder that he might validly perform all the functions of

his office ~ provided that office entailed the exercise of
Jurisdiction. Thue a major exempt religious Superior exer-
cises the power of Jurisdiction: dominative power is acces-
gory to this power of Jurisdictioy. If he were merely a
putative Superior, then Jjurisdiction would be supplied to him
by reason of common error, and, according to the interpre-
tation Just given, so also would dominative power, by virtue

of its being saccessory to jurisdiction.(Jh)

It could scarcely be held in the case of a major
exempt religious Superior however, that dominative power is
accessory to Bis power of Jjurisdiction. The power which
primarily and most fundamentally attaches to his office is
dominative: indeed, it is the power of Jurisdiction which
is added on, which is, as it were, accidentsl to hias office:
hence in reality we may say that Jjurisdiction is the access
gory in thie case. The conclusion drawn by Toso on the
basis of dominative power being accessory to Jjuriediction

therefore, can by no means be regarded ss ungiestionable.

We suggest the following approach to the question as
being more in keeping with traditional teaching. Traditional

doctrine did not confine the application of the supplying

(34) ef. Jus. Pont., XVII (1937) P. 102. "In primis certum
est, Ecclesiam in errore communi defectum poteatatis
supplere quod attinet ad omnia et singula acta, sive
Jurisdictionalia sive non, quando agitur de officio
ecclesiaatico, cul competat Jurisdictionis potestas
ordinaria vel ad universitatem causarum delegata
saltem in foro interno: nempe ex gr. quoties agitur
de Episcopo, aut Vicario generali, aut 0fficiali, aut
Moderatore Generall vel provincisli religionis exemptse..
in officium intrusis vel potestati destitutie propter
invaliditatem aut cessationem tituli;™ cf. Also P. 100
of same article.
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principles to officials who exercismed jurisdiction, but
rather applied them to the supplying of the Juridical
eapacity, required for the valid performance of official
acte, to 811 putative public officials. As we have noted
many times already, the important factor always was that the
official should be a public official - independently of
whether he possessed the power of Jurisdiction or not. Thus

(35)

we saw in Roman law, that not only was Jurisdiction
supplied in common error, but also the capacity to act
validly ss a notary. So also in Canon law, common error
was regarded as supplying the capacity to act validly ae a
notary, and the authority to assist validly at marriages(26)
neither of which functions entall the exercise of Juris-
diction, or are necessarily connected with an office to
which is attached the power of Jurisdiction. Authority to
assist at marriage, it is true, is generally associated with
the exercise of an office in the strict sense, i.e. as a
participation in the power of Orders or Jumisdiction, but
the office of notary has never been regarded as suchl it

has never been closely aesociated with Jjurisdiction, nor

with a Jjurisdictional office.

Yet the office of notary has always been looked upon
as a public office. To recall but a few who regarded it as

such, and who applied the principles of common error to it,
(37) (38) (39)

(b2) _

we may mention T. Sanchesz

(Lo)

Susarez, Leesius,

(L41)

FPasserinus, Schmalzgrueber and Reiffenstuel

(35) cf. Abvove Sec. I, Ch.I.

(36) cf. Apnove Seec. III, Ch. II, Arts., I-III.

(37) De Mat., Lib. III, Disp. XXII, n.54.

(38) D, Censuris, XVI, Sec. V, in prin.

(39) De Jyst. et Jure, Lib. II, ¢.29, Dub. VIII, n.67.
(L4LO) De Hom. Stat et Offic. Tom. II, q.87, n.351.

(41) Jus Eccles. Univ., II, XXII, n.l0O.

(42) Jus Can. Univ., II, XXII, n.268.
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certainly sufficient weight of authority to prove that the
teaching was well-founded and widely accepted. As we have
said already therefore, it can cersainly be claimed that in
pre-Code Jurisprudence power was supplied to all putative
public officials in common error, whatever the nature of the

l required power might have been.

VWee 1t the intention of the legislator, in drawing up
canon 209, to change the traditional teadhing on this point?
At first glance, the phrasing of this canon would seem to
indicate that such was his intention. It must be remembered
however, that this canon is but a repetition of pre-Code
doctrine, and as such must be interpreted according to the
teaching of approved pre-Code authors: on the basis of
canon 6, n.2 therefore, it would seem that the pre-Code
applications, noted above, still apply. It may be objected
that the exclusive mention of Jjurisdiction in canon 209 is to
be interpreted as signifying the legislator's intention,
that the principles should no louger have effect with regard
to non-Jurisdictional acts. But we can reply that pre-Code
authore generally spoke of the Church as supplying Juris-
diction, when summarizing this doctrine - yet they had no
hesitation in applying the principleas to provide for the
validity of non-Jjurisdictional acts in certain circumstances.
In view of this positive indication to the contrary, it
cannot be claimed as certain, that the exclusive mention
of jurisdictional power in this canon, signifies the legis-
lator's intention of excluding non-Jjurisdictional power from
the scope of ite validating principles. It 1s at least
gravely doubtful if such were his intention. Hence in
accordance with the norm of Canon 6, n.l4, - "In dubio num
gsliquod canonum praescriptum cum veteri jure diascremnet,

a veteri jure non est recedendum" - the accepted pre-Code

teaching must be retained. It seems certain therefore, that

the principles of canon 209 must be interpreted as supplying
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to any putative public official, the power or capacity
required by him for the velid fulfilment of his office -
always presupposing, of course, that the defect of power can
be supplied by the Church, i.e. provided the defect is not
due to the aksence of a condition required by the natural

or divine positive law.

The point now to be decided is, whether a major
Superior of any religion can be regarded as a public official,
in the sense in which public is used with reference to the
doctrine of common error. It will be recalled that in pre-
Codd doctrine, there was no recognised opinion by which the
principles of common error were expressly applied to the
supplying of dominative power as such. The resson for this
was, as we have aeen,(MB) that the 17th and 18th century
jurists did not regard the Superior of a non-exempt religion
as holding a public office ~ chiefly because the Jjuridicel
status of non-exempt congregations was not defined at that

peI‘iod.

In recent times canonists have given some considerat-
ion to the question of the precise character of religious
Soclieties. Worthy of special note is Larraona(hu) who
divides dominative power inte two classes, viz., public and
private. Arguing from the character of non-exempt religious
Societies -~ especially those of Pontifical Right - a char-
acter which is, to a very large extent, public and universal,
he contends that the power of governing such Societies must
be regarded as public, and in no way to be compared with the

authority exercieed by the heads of mere private Societies,

such as confraternities and pious unions etc. Contending

(43) of. Above Sgc. IYN, Ch. ITY, Art. TII.

(4L4) cof. Acta Cong. Jur. Int. Vol. IV, "De Potestate
Dominative Publica in Jure Canonici,™ Pp. 147-180.
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that the reliigious state is a recognised public state in

the Church, and that a8 religious Soclety is in many ways
placed on an equal footing with a diocese, he concludes that
the power of governing such s society muest also be looked upon
as public power.(h5) If therefore, as Larraona contends,

the power of ruling in religioue societiesg am such is a
public power, then the major Superiors of such societies must
be regarded as public officials - and are therefore officiale
whose officiel actm would benefit by the supplying principles

of canon 209.

This contention of Larraona, however, ies not accepted
by all. In an article treasting of Dominative Power in the
Ephemerides Theologicae Lovanieneia.(bs) G. Kindt, while not

rejecting the above distinction, asserts that it has not
been proved. He notes too, that Larraona has not given a
definition of what precisely he means by public power, and
at least implies that the term public power can only be
applied to jurisdiction.(u7) It is not our intention to
criticise the reaspective merits of these views here, becsuse
even admitting thet Larraona's distinction between public
and private dominative power is not proven, and admitting
the power of Jurisdiction to be the only power of ruling which
can strictly speaking be called public, the particular point
at i1asue here 18 not arffected. We do not wish to establiah
that dominative power, as exercised by major Superiors of

religious societies, is & public power according to all

(45) Larraona sums up his thesis briefly thue: "Ex dictis
hoc criterium genersle enuntiare possumus: quae de
potestate publica in Codice et generatim in Jjure post
Codicem dicuntur, nisi ex natura rei vel a textu legis
supremo gradui potestatis publicse, i.e. verae juris-
dictionis reserventur, intra propriam provinciam et
verae Jjurisdictionis reserventur, intra propriam
provinciam et pro grsdu charscteris publici aliis
inferioribus publicis potestatibus, directe vel analogice.
servatie analogise normis, applicare debemus." (cf.
Acta Cong. Jur. Int. Vol. IV, P. 1780)

(46) cf. Ephem. Theol. Lov. 1942, Fascic 3-4, (July-Dec.) Pp.
(47) cf. Ephem. Theol. Lov. 1942, Fascic 3-4, Pp. 260, 261.
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standards, but it would seem that it can be eatahlished,
that this power is public in the sense reguired in the
present context. This can be shown by a comparison of

the public character of a notary's power, with the character

of the power possecased by a major religious Superior.

The office of notary wae described by Sylvester as
a public office, by reason of the fact that 1t is established
by public authority for the purpose of the public or general
utility.(ha) Analysing the nature of the office it is easy
to see the cbrrectnesa of this description. A notary ia
appointed by the Ordinary - who participates in the vnower of
ruling in the perfect society, the Church. He is appointed
by the Ordinary to perform certain duties pertaining to the
Ordinary's office - dutiea which the Ordinary cannot attend
to personally, yet which are necessary for the proper function-
ing of his office, and therefore necessary for the general
good - since that is the primary purpose of the Ordinary's
office. Therefore, though there is no jurisdiction attached
to his office, a notary nevertheless exercises a public
officd in so far as he participates to a certain degree
(as an authorised representative of the QOrdinary), in the
function of ruling in the perfect society, and thereby of

directing the faithful towards their supernatural end.

Comparing the office of a major religious Superior
with the foregoing, we can clasim that he is constituted by
public authority. For, he belongs to a body which has been
publicly approved by the Church, and has been constituted in
his office in accordsnce with norms 1laid down by the public
ecclesiasticsl suthority, in the general law of the Code, and

in the Society's Constitutions. And there can be no doubs

(4B) cf. Summa Sylvestrina, Pars I, v. ixcommunicatio III,
n.2: cf. also Above, S8ec. II, Ch. II, P.
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that the office ie established for the public utility. It

is the major Superior of a religious body who admits novices
to profesaion, thereby involving a transfer of thoae persons
from one recognised ecclesiastical etate to another, viz.,
from the lay to the religious atate. A Superior who has
power to effect such a radical change in the state of indiviad-
uel membereg of the Church - a change which involves the
egsugption of so many new obligations, and the acquisition

of so many new rights and privileges -~ must be regarded sas

one constituted for the purpose of the public utility. Such

a 8uperior is certainly participating to no small degree, in
the generel mipsion of the Church, which is the sanctification
of souls, and is sharing with the Supreme Pontiff in the res-
poneibility for the fulfilment of that miasion. Consequently
just as a notary exercises a public office - though not
poasegsing Jjurisdiction - by participating in the functions

of the Ordinary, so also a major religious Superior, while
not possesaing power of Jurisdiction, must also be regarded

as a public official, by reason of the fact that he has been
conmigsioned by public ecclesiastical authority to perform
functions, which exercise such a proximate and important
influence on the fulfilment of the general mission of the
perfect Soclety.

Whatever views may be held as to the nature of
dominative power in religious bodies, therefore, it would
geem certain that the Church steps in to supply the defect
of this power to major Superiors. It seems very hard to
deny that the notion of public utility - and thies 1lies at the
root of common error doctrine - is decidedly in queation here
also. By way of 1llustration we can cite a few instances to
support thie contention: In clerical bodles we have the
adniseion of aspirants by the major Superior, their reception

into the institute, their promotion to Orders (e.g. Titulo
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Missionis), their later attainment of active and passive
suffeage; we have also all the juridical acts placed by

the major Superior in the realm of administration - entering
into contrescts, etc. Is not the public utility gravely
injured, if s8ll these acts are invalid by reason of the fact
that the major Superior invalidly holds office as a result

of an occultly invalid election?

To summarise this argument very briefly: Cgnon 209
must be interpreted according to accepted traditional teaching.
Traditional teaching has applied the principles of common
error to the supplying of power to all public officials -
independently of the nature of their power - the exercise of
whoae office involved the public utility. The office of
major Superior of a religious inatitute is public in the
gsense envisaged here, and its exercise certainly involves
the public utility. Therefore Canon 209 must be interpreted
as supplying dominative power to a major religious Superior,
who has been invalidly constituted, but who hevertheless is

conaidered by all to be a real Superior.

L. To conclude then, we may review the foregoing
thus: The argument drawn from analdgy, by Creusen, may
perhapes be questioned by some. If Larraona'a distinection
hetween publiﬁ and private dominative power were definitely
and firmly established, then the argument drawn from the
fundamental basie of the doctrine of common error, would be
placed beyond all doubt. But even prescinding from Larraona'
distinction, the evidence seems sufficiently convincing to
Justify the assertion that, arguing from the fundamental
bagle of the doctrine, dominative power is certainly supplied

in common error.
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ARTICLE IV, -~ COMMON ZRROR AND THE CONFERRING

OF CONFIRMATION BY THX PASTOR:

By virtue of the recent decree Spiritus Sancti Munera

issued by the Congregation of the Sacraments, 14th Sept.
1946,49)  Larieh priests or their equivalent'’C) have the
power of validly and lawfully conferring Confirmation under
certain conditions. Briefly the conditions required are:-
(1) that the persons to be confirmed must be in real danger
of death from sickness: (2) that these persons must be
actually dwelling within the parish or territory: (3) that
the ordinary minister of Confirmation camnnot be conveniently
ocbtained. It is not our purpose to treat of the juridical
points that might arise with regard to the interpretation

of this decree: our sole interest is to determine whether
the Church supplies the requisite power to a putative parish
priest, to enable him to validly confer Confirmation in the

circumstances envisaged here.

To give an example: Canon 157 lays down that the
Ordinary who accepts the resignation of a certain office-
holder, cannot validly confer the same office on any person
who is related to the resigner, in either the first or second
degree of consanguinity or affinity. Nqow, A. resigns from
his parish, which resignation is duly accepted by the
Ordinary. The Ordinary appoints B. to the vacant parish,
Put is unaware of the fadt that B. is a first cousin of A.
(we are suppoging that the existence of this relationship

between A and B is occult). Consequently the appdintment of

(L4L9) ef. A.A.8. Vol. XXXVIII, n.l1ll1l, 3 rd. Oct. 1946, Pp. 3L9-
3

(50) cf. Decree Spiritus Sancti Munera I, n.1l, where those
enjoying this power are specified:- (a) Parish priests
having their own territory: (b) Vicaril as described in
canon 471 and Vicarii Oeconomi (canon 472): (c) Priests
to whom the full care of souls with all the rights and

duties of parish priesis are exclusively and permanently
assigned in a definite territory having its own church.
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B to the vacant parish is de Jure invalid. Are we to regard
all those Confirmations conferred by thies parish priest B,

in accordance with the above-mentioned decree, aas invalid?

To begin with, ex hypothesi, there is coﬁmon error
preasent, It ia obvious therefore, that all sacramental
absolutions imparted by this pastor, sand all marriages at
which he agsists by virtue of his office, are valid.
Furthermore, we have already seen the purpose of common error
doctrine to be, to supply, net only the power of jurisdiction,

but also any other power required by a public official in

order that he may validly perform the functions of his office.
It would meem logical and reasonable teo conclude therefore,
that in ths case of B, the Church supplies the necessary
'power* required by him in order that he may validly confer

Confirmation.

The ounly reszervation made, with regard to the supply-
ing of defect of power, 18 that made by all who discusae the
question of common error, viz., that the defect of power is
not due to the absence o# non-fulfilment of a condition
requireffl by the divine or natural law. The Church has no
power to dispense from such conditions, neither can She;hupply
the defect caused by their absence. Thus the Church could
not supply the power to validly absolve, to one who has been
invalidly ordained: neither could She supply the power to
validly ordain, to one whose episcopal consecration has been
invalid. In the case of a putative parish priest however,
his lack of power to validly confirm is 22# due to the non-'%’
fulfilment of any condition required by divine law. While
admitting that the or%lggry minister of Confirmation has
always been s bishop, and granting that the non-episcopal

miniaters, having the faculty de Jjure of confirming, have
always been of some ecclesiastical dignity, there is no reason

to beliave that the incapacity of an ordinary priest, with
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regard to the conferring of confirmation, is due to the
absence of some condition required by divine law. This

is apparent from the fact that ecclesiastical authority does
actually delegate to ordinary priests the power to confirm.
If an impediment of the divine law existed, whereby an
ordinary prieat could got validly confirm, then the Church

could not remove that impediment, nor dispenese from it.

That She does, in point of fact, permit ordinary prieats to
confirm, excludes the poseibility of such an impediment.
And from the fact that no such imp&diment exists, and that
the Church doea grant this power to parish priests, it
necegsarily follows that She can also supply this power in

F-‘
cages of deficiency.

The case might be favourably compared with that of
sacramental absolution. In order that he may validly absolve,
a prieat requires the power of Orders and the power of juris-
diction - or authorisstion. The first is obtained through
valid priestly ordination, the second through commission by
ecclesiastical authority: and this latter ie supplied by the
Church in common error. Likewise in order that a parish
priest may validly confirm, he must have the power of (Orders
and authorisation. Ageain, the first is obtained through vali#
priestly ordination, the second through commission by eccles-
iastical authority: +this latter too, can be, and EE’ supplied

by the Church in common error.

When a putative parish priest coufers Confirmation
therefore, in accordance with the prescriptions of the decree

Spiritus Sancti Munera, all the conditions required for the

epplication of canon 209 are fulfilled. There is:- (a) common
grror - (b) with regard to the power of a pubdic official - '
(c¢c) and this power can be supplied by the Church. It would
be unreasonable and 1llogical, then, to hold anything other

than that the Church does supply thia power.

====000-=~~
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APPENDIX 1.

THE LICIT USE OF CO.MON ERROR.

The treatment of the question of the licit use of
common error has come to be confined almost exclusively to
the caese of sacramental absolution. The reason for this,
is because the case of sacramental absolution is the most
practical - being that which arises most freguently in
practice - and also the most important from the viewpoint
of the spiritual welfare of the faithful. ¥e shall confine
our brief treatment here to this case also, but it is to be
understood that the principles enunciated will apply also
to other matters in regard to which common error may be
realised. As we have seen in an earlier chapter (1) the
question refers both to the confessor who knows of his own
defect of power, and to the relatively few members of the

faithful who may be aware of this defect.

In post-Code Jurisprudence the teaching of pre-Code
euthors is commonly retained. There 1is abundant evidence
to show that a greve cause or grave necessity, is commonly
regarded as being necessary to Justify a confessor in using
Jurisdiction supplied by the Church by reason of common error.
Thus Coronata,(a) COcchi,(3} uerkelback,(h) and Vermeersch-
Creuaen(5) all speak of grave necesaity. WOuters,(s) and
(7)

Lertinys-Damen gapeak of the necesaity of a grave cause,

while Maroto(aj and Bouuaert-Simenon(9) require a reasonable

(1) ef. Above, Sec. III, Ch. I, Art. II.

(2) ef. Ipst. Jur. Can., I., n.293,

(3) ef. Comm. In Cod. Jur. Can., Lib. II, Pars I, n.13L.
(4) cf. Summa Theol. Mor., III, n.586.

(5) ef. Epit. Jur. Can., I, n.322: II, n.157.

(6) of. Manuale Theol. Mor., I, n.103.

(7) ef. Theol. Mor., II, n.360.

(8) ef. Inst. Jur. Can., I, n.731, 5.

(9) cf. Manuale Jur. Can., I, n.363.
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cause, The reason for this general demand for a grave or
ressonable cause is to Justify the confessor in usurping
jurisdiction, or at least in forcing the Church to supply it.

(10) recalls those

A8 examples of such justifying causes Badii
mentioned earlier by Bargilliat,(ll) viz., if confession is
neceseary in order that a penitent may fulfil a precept, and
the penitent cannot conveniently approach another legitimate
confegsor: if the penitent wishes to gain s special indul-
gence: 1if the penitent would otherwise be forced to wait a
considerable time for confession. Aertnya-Damen(lz) Justify
the use of supplied Jurisdiction in cases where greve incon-
venience would be caused to the faithful by the confessor's
refusal to hear their confessions, or if many of the faithful
could not otherwise obtain confession on the occasion of a

feast. All these may be regarded as cases in which the use

of supplied Jurisdiction will, in practice, be lawful.

With regard to the use of supplied jurisdiction, by
those of the faithful who may know of the defect of Juris-
diction in the minister, the general principle may be laid
down that, while a Justifying csuse is needed, thie cause

need not be as grave as that required by the minister in the

same circumstances. Hence authors require a Jjust cauae(lh)

on the part of the faithful: +this Just cause is present when
it would be reelly difficult or gravely inconvenient to appro-

ach a priest who i8s a legitimately constituted confessor. It
is to be noted that a person who, without a just cause, appro-
aches a priest, whom he knows to be incompetent, sins gravely
and hence invalidly receives abzsolution, by reason of lack of
dus diepositionl.(15)

(10) ef. Inst. Jur. Can. I, n.149.
(11) ef. Above, Sec. III, Ch.I, APt. I1Bs P.97
(12) cf. Theol. udro, II, Uo360-

(13) e.g. of. CORONATA, Inst. Jur. Can.I, 1n.293 - "Ad licite
utendum Jjurisdictione quam supplet Ecclesia in errore com-
muni commgniter auctores gravem necesaitatem requirunt.
Leviorem caueam admittunt communiter suctores sufficere
pro fidslibus potentibus quem pro sacerdote utente.”

(1‘4) €t ct. WERNZ"mAL, Jus. Can. II, 00382: JORIO, Theol,
Mor. III, n.512: BOQUUAERT-SIMENON,Manuale Jur.Can.I,n.363.

(15) cf. BOUUAKRT-SIMENON, Manuale Jur.Can.I, n.363, Footnote L:
"In Sacramento Poenlientise defectus Justae causae obstare pos-

se vgl ri absolutionis, non quidem_ob defectum Jurisdictionie
sed o i“ﬁlﬂiﬂllgiﬂﬂll Rﬁﬁliiﬁngils" _
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APPENDIX II.

PENALTY ATTACHED 70 THE I1LICIT USE OF COMMON KRROR.
Canon 2366 reads "Sacerdos qui sine necesearia Jjuris-

dictione prasesumpserit sacramentales confessiones audire,
est ipso facto suspensue a divinis; qul vero a peccatis
reservatis absolvere, ipso facto suspensus est ab audiendis
confessionibus." The question of interest here is, whether
a priest who unlawfully hears confessions in common error
(according to the principles 1laid down in Appendix I.) incurs

the suspensio a divinis mentioned in this canon.

Various views are held by canonists on this guestion.
For those who hold that a priest commits no sin, or at most
a venisl sin, by knowingly hearing confessions in common
error without a Justifying cauae,(l) there can of course be
no question of incurrence of this suspension: for in the
absence of grave sin all the conditions required for incurring
a censure are not fulfilled. Other authors favour the view
that a priest who absolves in the circumstances considered
here, does incur the censure laid down in canon 2366, by
reason of the fact that he commits a grave delict in so doing.

Amongl}hese we may mention Wornz-V1da1,(2) Woutera,(B) and

Chelodi.(u) Many authorities, however, while admitting that
such a priest sins gravely, nevertheless contend that he does
not incur the cemnsure. The principal basis for this conten-

tion is that a priest who knowingly absolves in common error,

(1) of. CAPPELLO, Do Sacramentis II (De Poen.) n.343,3: 1In
this context Cappello describes as probable, the opinion
holding that it is only venially sinful for a priest to
absolve in common error without a justifying cause.

(2) af. Jus. Can. s VII, 005015
(3) of. Manuale Theol. Mo*., I, n.1l03.
(4) ef. Jus. Poenale, N. 89, 3.
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even without a just cause, does not absolve sine Jurisdictione,

for by virtue of common error the Church supplies Jurisdiction
enabling him to validly absolve: since he does not absolve

sine jurisdictione thereforg, he cannot incur the penalty

(6)

mentioned in canon 2366. Among others, Coronata,(s) Cerato,

Jorio(7) and wawood(B) favour this view.

This latter view is a very reasonable interpretation
of the words of the canon in queation and certainly enjoyse
intrinsic probability. And by virtue of canon 2219 s l-
"In poenis benignior eat interpretatio facienda" - it would

seem to be certain in practice.

(5) cf. Just. Jur. Can., Iv, Nn.2077.
(6) cf. Censurae Vigentes, n.113.
(7) cf. Theol. Mor., III, n.520, R. 28.

(8) cf. Hom. & Past. Rev. XXXVIII (1938) "Unauthorized
Administration of the Sacraments." P. 8L49.
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APPENDIX 1III.

COMMON ERROR AND ABSOLUTIOﬁ FROM RESERVED SINS.

In discussing the question as to whether a priest can
validly absolve from reserved sins, by virtue of Jurisdiction
supplied in common error, two important points must be kept in
mind. We have had occasion to mention them often in the
course of thia study, but their implication are brought out
more forcibly in the present context. They are:- (1) Common
error must not be confused with the state of mere negative
1gnorance.(1) (2) Common error which arises as a result of
vincible or culpable ignorance of the law, does not benefit
by the principles of canom 209.(2) Taking these two points
in conjunction we shall be able to arrive at a satisfactory

solution of the queation proposed here.

In order that an unapproved priest may validly impart
absolution (with regard to unreserved sins), it is necessary
that the people commobly regard him as a legitimate confessor,
by virtue of the fact that some public fundament or cause has
been placed which, of its nature, leads them to the con-
clusion that he possesses the requisite power to do so.

It is not sufficient if the error, with regard to the priest's
power to absolve, arises as a result of absolute ignorance of |
the law rsquiring priesta to have obtained suthorisation, in
additi¢en to the power of Orders, before commencing to hear
confessions. If the ignorance were inculpable - or probable,
a8 earlier canoniaste called 1t(3) - then common error arising
from it would benefit by the supplying principles. But ig-
norance of the law under consideration here, could scarcely
be regarded as inculdpable or probable; for with De Angelis

and Icard,(“) we may assert that such ignorance could not be

(2} (&) ef. Above, Sec. III, Ch. III. P. /47- /3%

(1) & cf. Above, Sec. IV, Ch.I, Art.I, P./s/-/2
(3) ef. Above, Sec. III, Ch.III, Pp. /33- /39
(4) cf. Avove, 3ec. III, Ch. III, P. /35

L]
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probable, unleas there was question of an obscure or doubtful

law: in the preasent case the law is clear and unambiguous.

The same is true of absolution from reserved sins in
common error. Mere ignorance of the law, that an ordinar}
confessor requires special power to absolve from certain
sins, i8 not sufficient basis for common error as envisaged
in canon 209. On the other hand however, if, by reason of
gsome fundament or cause which has been placed, the people
justifiably conclude that a particular confessor does enjoy
this special power, then common error with regard to this
particular power is present, and the imparting of absolutions
from reserved sine by this confessor will be valid. Thus,
for example, the absolutiona from reserved sins imparted by
a priest, who had been invalidly - but occultly so - appointed
to the office of Canon Penitentiary, are all valid. In
order that the principles of canon 209 may apply, therefore,
common error must be realised with regard to the precise

power, required by a particular official for the valid exercise

of his office.

-—===000==~~-
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