About the author . . .

"HE% &' () r+!, -]

! Phoenix

and Turtle Barbara Celarent



/0 11

34






46 -7 7 4,8'4
9 4,: <8 =;

46 8=>67; @ 9 4 7,



library ofCongros Catalog Number OABOOCD
"E 8F(GEH&(I#J "(K%L# -HE&& "(KwL#CM
7 ! ' N ! 7 17 16
8 - ! o!
Copyright in the international Copyright Union. Published ODOA
Printed in Creat Britain



4?2?7@ 7,



#$

%

OoP



 tF#Q&(&

KRF#S)ETL$EFI &
HEG (% | (#F&
FIH#TUKI (#F

-%HI, FE 46

-%HI S# 46 Z6>67,-:6=

>

>
7

=9786= 6;

"E#)#L (% F&

>UH (&l &

,?V

T%FTET EF%FT %FTEHEH&

-"()#&#Q"EH &

= 4,

"E TGW%FKEH#$I"E "E#)#L(%F&

ZH % JJI#HI"E XUH (&l &

7

vii

ow

PC
COo
YA

00

00
Ww

MC
MO

D1

O1M

000
OPY
OoCw
OoYP
oYw

[0D
owp
[MO
OAM
(DI



> (I\EF&" (O FTEKKEFIH (K( + Pi1C
X P1A
: T POY

- : PPM
PCM

POO
- POW

= PWO

>§EO-<O-UO

> "E PEKEQI (#BJ H (&I #1)E PWO
$ PWM

= B4 PMO

1 PMD

- PAY
- 6 PDD

oO<0OUTO

#FK)U&#F 46 -7 7 Z;,8?,6 COP

4 6 e
; COW
v CPA

0O To

FTE_ ccc

@=,-;;

FIH#TUKI (#F
? 6 ; 59
& 5; 54

a Cl7
b a Y6 ! 5

-%HI, FE
46 =9786= 6, 2V
57? 7 5: 5 B



ol g -

"EH#)#L(%F&

$
52 ’
(
5 BX
)+
56 ;
! 5
5;
>XUH (&1 &
5
?
7
X -
?
5 -
9 z
5
6 5 -

T%FTET. EF %FT

5 -

%FTEHEH&

5 -

B'
5 -



Chapter > -"()#&#Q"EH&

= B- ;
O Mhe New .Naturalism.—' 5
5" 57 5
= 5
54
P Aristotle from the Arabic and Greek.— X
5 5 5 '
? ' : 57 5
4 5 5 5
-%HI S#
46 Z6>67,-:6= = 4,
: Imperium  Polis—Z
6 - 5 = B; 5 ;
54 5
? 5> -Humana
civilitas—- B - B Z
Chapter > "E TG%FKEH#$I"E "E#)#L(%F&
7 5
5 5
7
O Law in Nature.— c
5. 5 - 5
= = 5 5
5. Jus
b X
P The Concept of Law.—' 5
, ? Lex Regia—
5;
5- scientia.
C Types of Law.—; 56 7 5
= 7! 5 ' 7 5
Lex Fomitis—- Z 7 : 7 5

- 4 7



5)
05
52
z
>
0)/20
?
P )
5
5;
C)
B
5
Y) -
57
5 -
5

54

ZH% JI#HI"E XUH (&l &

7 5=
5 -
b 5
5 ]
!
| |
) :
5
5; 59
5 -
B
6
9
b 5 -
5
5 - 5

5X

5X

57



>

59

(I\EF&" (QFTBKKEFIH (K(l+

5 e
59
b
5_
b 5 -
5 b
(
5;
5_
b
5
56 B
"6
57
5|
57 B
87

(2144 ]



"E PEKEQI (#RJ H(&I#I)E

57
6 .
2 5
! 5
57
5;
b 5
5
5 -
5
5
#FK)U&(#F
46 -7 7 Z:,8?:6
$
5
) ; 5



V=, 76Z":6=;

- Z
- !
! 9 V
! ! 9 X B
z 4 1 6 -
7 ; 6 !
co = Z |
0 %
PDX ODOM
’)6> 1:1
9- ! 4
4zZ7 ! 7 9
f ; <
g
Z 5 9 -
7. ) ( %
6 9 X , ! ODPW
, ( I
-7 1
2.7 & ) !
?:- & 9
? & 9 9 9!
?
I PBP

"H$% & () *+



%



h>

vV o

?
! PIoDoC
5 % 7



< = 1

h>i

ODOW



jOPO1k

ee

[

4

jOPWAK!

>

c

OPCO



%

a

00C0!

OPYA



XX

PRINCIPALITY AND POLITY

4
b ! -
4 OPMY! ;
4
!
| |
0
;o 9 ! 6
- 1 !
; B
C -
?
| |
- |
! B
I I
7 - 5 ? ! ODYO
! $ ( jdo 9 :
6 k! ! POBW ! ODCW
7 ! ODOW
2 < 1 P 1
- - ! OoDCY
, ! ODCD
! 9 ! 7 obows ' !
I ODYA -
ODOM
;1 ? - ! 0oDo1



YDMs$

%

I'YP



> jOCiCk

%

%



e
| c
B 7
e
| Z
I
9
I |
4
b !
p
b
7!
cPBP ! W
PX < I X z
7 | ODYP
4 /
ODCPB
20 ) @ ] 79
X 3 (!
7 1 ODPA
X )7$ $
7 1 ODOP

X - j OC1wk!

D

& 6 X

> % PWCBM @ !

) 7 ! DPW
> % 1% YPPBCM

I ODYW -

! oDOoC



7
b
b |
!
0
9! !
b | |
] |
|
!
C ! ) ’
a
b
! b
!
!
4 |
jOPOYBMYk
e | | , =
a |
4
0 BP ! I I PICIYW | OPBP! I o O ! O#%
1 oW

1P



4
! B
"l
_ |
|
-
& % -
7 j  OCPWk! Z !
! e
b - a
! 6 > 7?2 | c
|
!
% - j  OCL1YK!
9
a
|
OP BP W
: % YW: ! ODCA
P: & A% ! 1 OPIOC!! YI! OP
6 > ? 0OC11 . 4 !
WPDBCBDPD
6 4 e 7 - %
--B Cq@¥? obcc
6 ¢ 5 I PIOAAP- | ODCO
' 7 ) 17 :

- I ODYP



]!

%

O -

!

%

j@ : BX
YP.BYY”~DOMBk

b
I b
OOMD

!
!

(B






46 =9786= 6;
#UH ! !
9 |
B-
X
i  01CMk
;o X Z !
? ;
; !
B A
C
, 0
= ?
7
6
o6 " ! 3 (
hPMM[--B CrMsYPM] ! OD009
oo )7% :
ZX. 4 -0 (!
? ; (0 (
9 ! 9 ! : !
ci# @ - ! ODbo1
4 Z B? X
1 = 5
1 CCW t BoT CCM
6 6 . ! obow

2V



B?

%



0? :

THE

INFLUENCES AT WORK

! ODPW



4 X

OMMBD?B !

4

~D00B

4

0ODO01

u uuuuuuu
WCWk -7! B

% ! YCYBYCa
A, .

u

% D1

C1BD1BCO
= @ ! dD

%

01! DOO!



6
6 ;o =e e
!
; 0:
- a
! ! I
! !
' a
' !
B P
? ! | 4
! ) 3 % . 3
X ! X Z
- Bz !
7 9 ! ! X ] o
C
? 1 X
7 X
?
4 ! j 00CYk
& %
& 3
IPBP ! | W C
100 9 Z a B o o w
& % ! PCOBYC ODOP
. ¢/ X X w &!
? 9 ! PYDBWD | ODIM
c7 CA X W
- % c10 , | ODOA
¢ ) w 5 0 MYO
- 1 ODYW
| ? 4 c 7 2 w & %

% OP06 Z ! 0OD00



j

j

j

5
5
6 % %
D ; (
7% 6
]
! .
| !,
B=
, !
; !
OOW1k
I
I
j OPCOK! j OPYDK!
OPYOKk! 4
OPMYkKN :
?
!
B- !
- BZ
@ Cli1 @ P ! ODYA



8

and frequently quoted authority. Social philosophy was absent
from the searching and synthetic - % once
attributed to Robert Grosseteste, the organizer of philosophical
studies at Oxford, but now with more likelihood to Robert
Kilwardby (d. 1274), Provincial of the English Dominicans
and Archbishop of Canterbury.l It showed no advance beyond
the political position of St Augustine.

This was best discovered in his writings against the Donatists,
for the ! 5 was less a treatise on political theory than
on Christian apologetics.2 The old Stoic and Patristic contrast
between innocence and convention was sustained. The social
application of force was defended because otherwise the com-
munity would not hang together. Nevertheless the memory ofa
Golden Age, when men were fresh from the hand ofthe Creator
and were free and equal, still lurked. Innocence was enmeshed
in the bonds ifnot ofsin then of practical needs wrapped round
us by the facts of life after human nature's lapse from original
righteousness. As Newman said, material force was the

of political society everywhere. Slavery, private property
and coercive authority were all institutions set up with divine
approval to make the best ofa bad job—sex and marriage were
similarly extenuated.

The unanimous conviction that all power came from God
was shot through with the suspicion that there was something
of the bully in secular authority; it was an imposition, tolerable
only because the alternative was worse. Abel lived the simple
life, Cain built the first city. Was not the title to ownership
merely prescriptive, and dominion not much better than
robbery grown respectable? The Apostle had spoken of the
rulers of the world of this darkness; Satan was free to roam, and

1C. K. McKeon. - - 2 New
York, 1949.
E. Gilson. $ London, 1938.
& &! ( New York, 1939.
2J. N. Figgis. 77w - 7 London, 1924.
G. Combes, ) Paris, 1927.
N. H. Baynes. 1 - 7 ! 5 London, 1936.
R. Il. Barrow, 1 - % London, 1950.
H. Eibl. ! Freiburg, 1951.

A. Lauras and H. Rondct. ‘Lt theme des deux cités dans l'oeuvre de saint
Augustine.” $ % pp. 99-160. Paris, 1953.
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28 (

and was a westerner in his thought as he was in his military’
strategy.!

Whereas other Latin forms in Byzantium suffered a noiseless
dissolution, the Roman Law prevailed for well nigh a thousand
years until the fall of Constantinople to the Turk (1453).
Swamped in the West by the tide of tribal invasions, it did not
entirely disappear during the Dark Ages. Bits of it were copied
and used. Cassiodorus, ‘the last Roman Statesman’, and a
conserver of classical texts, was a faithful Home Secretary to
Ostrogoth kings. Private apprenticeship to its forensic practice
may have continued when academic instruction in its plan
and details ceased. Some maxims were preserved by St Isidore
and garbled texts appeared in the laws of the Visigoths and
Burgundians who had been Roman allies of the Empire for two
centuries before the collapse of imperial authority: service
comradeship communicated a common style and, as in the case
of the British with Ghurka regiments, left traces of procedure.
Countryfolk have long memories, and the invaders were not
always heathen or without respect for the institutions of the
ancient provinces in which they settled. Hence
survived alongside the and legal
impregnated the Carolingian Renaissance ofthe eighth century.
Lanfranc, a lay-lawyer before he became a monk, is a pointer
to the continuity of thejuridical tradition in the north of Italy.

Nevertheless when the integral Roman Law was salvaged
late in the eleventh century at Bologna only fifty miles from
Ravenna, the last outpost of Byzantium in Italy, how tech-
nically superior it appeared when compared with the tribal
and regional customs of the West. It was as if a pilgrim,
marvelling at the marbles and mosaics, the splendour and
symmetry of Santa Sophia, looked back to the rugged edifice
and rude ornament of his cathedral at home. Ralph Niger, the
contemporary of John of Salisbury', moralized the story of
Absolom who slew his brother, Ammon, for seducing his sister:

D T vi. ( % i, 5.
N. Lenkeith. 5 ) & Warburg Institute. London, 1952.
R . G. Renard. 'Droit romain et pensée chrétienne." &- % xxvii, pp. 57-62.
Paris, 1938.
H. St L. Moss. ( Oxford, 1935.

T. G. Sandare. 1 " Introduction, p. xxx. London, 1898
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7*
accused of arrogance and a humble Dominican was said to be
as rare a bird as a monk out of pocket. St Albert, Master
Eckhart, St Catherine of Siena, Cajctan, Melchior Cano
Bucer, Giordano Bruno, Campanella, de las Casas, Thomas
Gage, Labat, Lacordaire, Gonzales, McNabb, and many more,
a few to the point of heterodoxy, most to the Church’s benefit,
have not quite echoed the note of the men in office. Yet they
have kept to the severity of St Thomas’s principles, and their
classical theology has been on the side of reason and law;
perhaps they were steadied by their rivalry with the Franciscans.
The later alliance ] % Ockamites, Rcgalists and Louis
of Bavaria shows what different types could combine to attack
the established order. The century which saw the rise of the
friars was certainly no period of dull and dutiful security. As
property bulked larger so its very grounds were undermined.
As the official forms of power were made more solemn so its
consecration was attacked. As legality extended so anarchy had
greater appeal. As sacramental discipline was tightened so
sentimentality became looser and more libertine. The promise
of the thirteenth century was not sustained; what may be called
the disciplined liberalism of St Thomas’s political thought was
succeeded by a style which simultaneously allowed for private
competitiveness and insisted on more corporative rigidity.
Nevertheless, while it lasted it was an eager and promising age
for the Church and civilization, full of life and spirited reasons.
The picture is less ofa Norman church decorated by Fragonard
and Blake and Dali than ofa Gothic cathedral which may look
asymmetrical and askew and be traceried irregularly and riot
with detail, some ofit ribald, but which rises from deep founda-
tions according to an efficiently engineered disposition of pillars,
arches and buttresses.
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of Moerbekc, afterwards chaplain to Pope Clement IV and
Archbishop of Corinth, it served as the text for the earliest
commentaries.!

The first Latin translation of the complete seems to
have been that made by William of Moerbeke about 12608: he
may have been the author oi two extant manuscripts of an
earlier translation of the first two books.3*Unlike his other
translations, it was not a revision of a text already in circula-
tion, but was freshly done from Aristotle. From the promise in
the $ ofa programme on the State its existence had already
been surmised.l To him belongs the credit of introducing it to
the West.

The stage had long been set for this special discipline. The
statesman Boethius (e. 524) wrote the much-studied G

which was not a political guide, for it looked
away from the mishaps of earth to the serene order of eternity
notwithstanding passages of Aristoteleanism and Stoicism.5
Cassiodorus (d. c. 570) spoke of ! ministering to
the benefit of the whole city, and the text is duly noted by St
Isidore and repeated by Hugh of St Victor.6 The following
century remembered the Victorines, but forgot the old Senator

—only his $ was cited by St Thomas, a

*S. H. Thomson. Wtagr & % S ) 1 Cambridge,
191°-

F. M. Powickc. & $ Proceedings of the

British Academy, xvi. London, 1930.

D. A. Callus. ‘“The date of Grosseteste’s translation and Commentaries on the
Pseudo-Dionysius and the Nicomachean Ethics.” & % jdv, pp. 186-204.
Louvain, 1947.

A- Pelzer. ‘Le cours inédit d’Albert le Grand sur la Morale a Nicomaque recueilli
et rédige par saint Thomas d’Aquin. &! 2 % XXiv,
PP- 333-61, 479-520. Louvain, 1922.

A. Mansion. ‘Quelques travaux récents sur les versions latines des Ethiques et

d’autres ouvrages d'Aristote.” &! 2 % Xxxxix, p. 86. Louvain,
i936- . .
E. Franceschini. ‘La revisione Mocrbekiana délia.’ ) della
Ethica Nicomachca, & ! 6# 2- % XXX, p. 159. Milan 1938.
3 So dated from the first clear reference to it, DDD 22.
” G. Lacombe. ) % i, pp. 74-5. Rome, 1939.

« 1135 a 12.1181 b 12-33.
1 Ed. A. Fortescue and G. D. Smith. London, 1925.

®PL clxxvi, 759.
R. A. B. Mynors. - 1 Oxford, 1937.
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sign of the decline of letters. Abelard discussed the
D Dominic Gundissalimis picked up from Alfarabi the
mention of a b and also a reference
that Aristotle had written a work on politics.21
Among the Arabic philosophers of the East, Alfarabi did not
discuss its contents, and Avicenna, though he devoted two
summary chapters to political science at the end of his ( G
% made no mention ofit. Among the Arabic philosophers
of the West, Averroés had an active career as judge and physi-
cian; the was not available to him, but his paraphrase of
Plato’s & showed the influence of the $
His work was not translated into Latin until 1539, but a
medieval Hebrew translation, by Solomon ben Yehuda of
Marseilles, is evidence that a political terminology had yet to

be coined.3 The famous - - by a pseudo-
Avristotle, also entitled ) ( & 5 or
& %  supposedly addressed to

Alexander the Great, was translated by Philip of Tripoli,
quoted by Michael Scot, and commented on by Roger Bacon.48
The texts reached Europe at several removes, having first
gone into Asia and Africa. The early translations neither
conveyed the political preoccupations of Athens, for that would
have required an effort of historical perceptiveness beyond the
power of the medievals, nor rendered at first-hand the original
phrases, for the Latin was based on the Arabic, which was based
on the Chaldaic, and thus on the Greek. Cicero was the only
author on social philosophy included in a reading list for
Paris University which dates from between 1230 and 1240. It

referred to economic ethics ' % %
L One could not go very far on such scraps.
A decade or so later, St Albert’s first lecture-course on the
$ made no mention of the although by then he was
D5 6 PL clxxuviii, col. 1653.
J. G. Sikes. Cambridge, 1932.
D 5! Ed. L. Baur. % hr. Munster, 1903.
*E. I.J. Rosenthal. ! 7 7 & Cambridge, 1956.
+G. Lacombe. ) % i, p. 93.
R. Steele. . & & Oxford, 1920.

6 F. van Stcenbergen. > Pp. 95“7- Louvain, >955*
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tives it claimed. All the same there was no alternative in
Europe to the Emperor as supreme ruler of temporalities until
the nations achieved full political independence, except for
premonitions, which grew stronger after Hildebrand, of the
hieratic thesis that the Pope, and of the
whole of Christians, held the keys of the law, ! 6 %
as well as the keys of the kingdom of heaven, !

Local feeling was strong under feudalism, but national
patriotism was not so focussed to the distance that a sharp
image of the State still less of the Empire was held. A man
would follow his lord and fight against the heathen even on the
far frontiers of Christendom, yet small sense of official duty or
sendee towards the coloured his immediate allegiance
and crusading devotion. In some respects he might be compared
with an Irishman nowadays, proud of his country even if
detached about its political constitution, who is ready to work
in Great Britain, pay its taxes and enlist for its defence, who is
loyal to his ship, regiment or squadron, without being com-
mitted to the national political cause.

All this began to change after the rise of the Italian Republics
and of the proud and independent realms which occupied the
territories of the old Roman provinces. A new type of political
community emerged, claiming its own appropriate mode of
service. The compact City-States and centralized Nation-States
fulfilled the conditions of the perfect political community
described in the % and their completeness was capped
when their rulers claimed the attributes of the of Roman
Law: they were not of course like ‘the godly prince’ of the
Reformation State who governed both temporalities and
spiritualities. When it is said that Christendom was changed
into a collection of self-contained national communities reflect-
ing the ideas of Aristotle it is not suggested that Greek political
institutions were restored. Greek influences were weaker than
those of the Roman Law and of the economic forces that were
changing the social order; even the Renaissance State was a
modification of the medieval not a restoration of the antique.

Nevertheless Aristotle provided the theory to match the
occasion when a thousand-year-old process was reversed and
moved back from 1 to There were many causes
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BETWEEN AUGUSTINISM AND AVERROISM 97

to put the good life under the sway of civic and legal justice.l
In one place he wrote of the heroism of the solitary life, in
another ofits monstrousness.2 These points give some indication
of the stresses to which his social and political dialectic was
subject. This much may be ventured by way of simplification,
that he began by bringing out the traditional dignity of persons
against the threat of tyranny and ended by presenting an
Aristoteleanism so mature and charged with Christianity that
the power of the political community could be concentrated
without danger of regimenting people like units in a mass.

He was fighting on two fronts: on one he took the offensive
against a new rationalism, on the other he held a defensive
position against an old obscurantism—the term is not altogether
fair. He attacked the Latin Averroists and was attacked by the
Augustinian theologians who granted no free field to reason
and, occupied with noble essences, were spiritually fastidious
about plunging the mind in matter. No doubt some of these
were heresy-hunters, but others were no prescribes of scholar-
ship; men like Robert Kilwardby and John Peckham were no
less speculative than he was, and rather better versed in the
natural sciences.

How common cause could have been joined from these
opposite camps may be suggested by the reflection that a
believer who allows that strictly rational conclusions can be
elaborated contrary to faith may well find himself in partial
agreement with the believer who has no use for pure philosophy
and occupies himselfsolely with a religious philosophy based on
faith and experience of the Christian fact: in their different
ways both suppose that split between faith and rational science
which St Thomas deprecated. Somewhat after the same
fashion, a statesman who followed Machiavelli might easily
adopt Traditionalism as a practical stand: thus some of the
nineteenth-century publicists for Throne and Altar dismissed
Rationalism together with the French Revolution and sought
the foundations of social stability in a religion to which they did
not subscribe.

1 ia-2ac. Ixi. 5. 2a-2ac. lviii, 5. (ia-2ac. xxi, 4, 3 may also be contrasted with
2a-2ae. Ixv, 1).
’ 2a-2ac. clxxxviii, 8.D % 1.
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It is as though his epistemology led him to reject the

position of his predecessors, for the pressures proper to

the earthly level of existence, the or give-and-take
of physical forces, the cat and be eaten, the inward organic
changes, the burdens borne because we belonged to this world,
were not in themselves punishments, though sin of course
greatly aggravated the suffering.l Mechanics could be taken
into morals—the terms were not profoundly opposed—might
into right, this world into the Kingdom of God. He accepted
the fact that power-politics has the last word but one. If the
wicked arc allowed they will do as they like; it is the job of the
virtuous to stop them. Hence just laws must command superior
force. About this he was not at all apologetic. Grace was not
content with denunciation of abuses or with passive resistance
to the powers of this world or with non-cooperation and
pacificism. Physical force was not the ultimate form of persua-
sion, yet its exercise could be an inescapable duty. Material
might by itselfwas admittedly brutal, but it could be ennobled
by right, and then was not, as Augustinists held, merely excused.
The civilized community was not an arbitrary enclosure
within a wilderness inhabited by forms and ideas, a select
residential area, as it were, away from the slums of matter and
the mob of facts. Surprisingly little pessimism came from St
Thomas or talk about ‘this wicked world’, but instead a note
of benign worldliness hitherto unsounded in theology. Of
course the times were congenial to this liberal temperament.
The tension had relaxed since St Augustine had defended
Christianity when the ‘evidences’ of religion were still pagan:
he yet had the vision to rise above his circumstances, and
apprehended that the things above were better than the things
below, but that both together were better than the tilings
above by themselves.l Now, however, the general social
assumptions were Christian, orthodox or not, and accepted to
some extent by Moslems and Jews. The Church had assimilated
the world, and theologians in consequence were not so edgy
about it. St Thomas seems genuinely to have liked physical
nature. It was the only basis on which he could think. He

1Sec 2a-2a. Ixi, 4.$ % v, 5. 1132 b 21. St'Hiomas, 8.
| ! 5 %XxXii, 24.
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accepted its conditions, among them that men should mix
together in order to live the good life and observe the conditions
of their material environment.!

Furthermore he held that all departments of knowledge
should respond to experience and to one another. If such
contact be demanded of the theoretic sciences, such as dog-
matic theology and metaphysics, then still more must those
which deal with practical answers to problems of conduct keep
close to the here and now. The moral, political and legal
sciences arc false to themselves if, like a die-hard dreaming of
the good old days, they make imaginary constructions without
reference to current history, psychology, and economics.2
Statesmen and lawyers enjoy liberty within the limits of their
business, nevertheless they should be sensitive to the infra-legal
and supra-lcgal demands of social organisms. The State they
serve should not be sealed off from a more universal human
community and society. The Natural Law was neither the
relic of a past Golden Age nor a bare external measure pro-
nounced in a few simple statements, but a driving reason,
supple and manifold, a communicated to
human beings which should run like the ground-bass through
all political and legal activity. Hence political and legal science
should consult theology, as theology should consult psychology,
and psychology biology and physiology, and all should consult
history and one another.

Imprinted on all natural beings, the Eternal Law charged all
their activity with meaning and purpose, and this

! was like the promulgation ofa country’s law to the
subjects who are to obey it. The whole ! was a
commonwealth in which non-rational creatures were gathered
into God’s reason, as our bodily members into ours, though
there was no question of choice in the matter.38As hands can

1 2a-aae. dxxxviii, 8. 1 % 5.
*E. Welty, - > % 0
Hcidelburg, 1946.
A. F. Utz. ‘Aushohlung odcr Dynamik des Eigcntumsbcgriffcs?’ 5 %
XXV, pp. 243-54. Fribourg, 1947. $ < % $ < 2
6 )7 % <

Salzburg, 1935.
8 ia-2ae. xciii, 5, 1, 2.
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necessity of things; it could be otherwise. Consequently the fact
of its institution had to be published and brought to the minds
ofmen whom it proposed to rule. Natural right was not created
by the written code which contains it; its force came from
nature, not from human legislation. Positive right, 6 I %
on the other hand, was both contained and created by the code
which gave it the D

The leading principle was that nobody is bound to what he
does not know about, 7
Ignorance which was not wilful, either by choice or from
negligence, always excused. The distinction between ignorance
of the law, 6 %and ignorance that an action here
and now was covered by the law, % appeared in
the writings of canonists such as Roland Bandinelli and Stephen
of Tournay (d. 1203) and of theologians such as Roland of
Cremona and Hugh of St Cher. St Thomas made it equivalent
to Aristotle’s distinction between ' % lack of
moral science, and % a mistaken judgment
about a contingent case.¥

To summarize this section on the four elements in St
Thomas's conception of law. First, it was a rational ordinance,
for though the legislator should be backed by the ability to
enforce his ordinance the initial condition for its acceptance
was that it placed a meaning in our social conduct. We were
obedient to it in a manner different from our submission to the
force of fire and water or to any mere might we could not
resist. Secondly, its meaning lay in its reference to purpose.
Why should we obey? Because of the Common Good. Again
an object which required intelligence to perceive. Thirdly, this
purpose could be envisaged only by the commonalty in theory
and by its representative in practice. Fourthly, it must be
brought to the rational acceptance of its subjects. Law could
not bind unless promulgated, and on this head the moralists

1 aa-2ae. Ix, 5.

IXVII # 3.
3J. F. von Schulte. 5 - - Giessen, 1891. ia-2ae,
vi, 8. I R % 1991 $ % 3. 11. mob 18, x113 b 30.
O. Lottin. *Lc probléeme de # 6  de Gratien a saint Thomas d’Aquin. "’

& (% v, p. 345. Louvain, 1937.
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rose from natural rightful needs, and public authority was
therefore the object and not merely the occasion ofrational and
Christian virtue.

He was the first of the great Latin divines whose outward
deference to the powers that be was not more or less tacitly
accompanied with reserve, and even cynicism. They moved in
this world somewhat like Cardinal Consalvi at the Congress of
Vienna, courteous to the diplomats, loyal to engagements,
concerned mainly to preserve the freedom oforganized religion
by reaching practical accommodations to existing forces, but
unimpressed by the improving and solemn rhetoric with which
politicians clothe their actions. A concordat might be hoped for,
and if struck would be observed, but such prelates were not
seriously convinced that the secular power possessed the intrinsic
power to promote virtue, let alone the inclination. When
religion was socially powerful the State could be harnessed and
prelates could curb potentates, but when secular policies became
ends in themselves and the means to implement them lay handy,
religion became a private association; its activity retreated
more and more into the domestic enclosure of the Church and
the inner fastnesses of the soul.

The apostolic injunction, ! !

) 7 0 Dwhich had always been preached and
obeyed except by visionaries for whom Rome was Anti-Christ,
could appear grudging when Europe was Christendom and
political power was consecrated. No persecution of religion as
such was likely to arise, despite conflicts between ecclesiastical
and civil magnates. Still the old throw
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the Sentences JOPOCBOk St Matthew's Gospel JOPOWBDk
! Summa Theologica JOPWWBMCk
Commentary on the Epistle to the Romans JOPMPBCk

4 I' Render unto Caesar the things that are
Caesar's and to God the things that are God's
0 ) Whose image and superscription is
this? 7 !
' ! !
! ' 41
! !
4 ;
' !
!
6 ! !

pray for the life of Nabuchodonosor the

king of Babylon andfor the life of Balthasar his son, that their days may
be upon earth as the days ofheaven.1
Commentary on the Sentences

C What thinkest thou, Simon? of whom do the kings of the
earth take tribute? oftheir own children or ofstrangers? Peter saith to
him, Of strangers. Jesus saith unto him, Then are the children free.4

!

b

wNothwithstanding, !
lest we should offend them, go thou to the sea, and cast an hook, and lake
up thefish thatfirst cometh up; and when thou hast opened his mouth,

thou shallfind a piece ofmoney: that take, and give unto themfor me and
thee.3
! ; !

0: ! ! PO In Evangelium Lectura, jk
b ! P ((C

z11Sent. h7 >! ! Plad

Y: ! ! POBW

Al I PM



Dare any ofyou, ;- 1 having a matter against another,
go to law before the unjust, and not before the saints?1 :

Z w

- b to submit themselves to every
ordinance of man for the Lord's sake,), Do-

B !
= Com-
mentary on the Sentences,
de potentia peccandi - 7 !
w
! ! praelationis
modus ad regimen ordinatus, ! ad dominandum.2
?
5 9
5
B Y?
b ! !
a I ad dirigendum subditos in his quae agenda sunt,
B
a ! ad supplendum defectus,
a ! ad corrigendum mores,
! !
| -
!
@ !
FO- ! 10C

311 Sentences. h7 >! I C
4 Ethics, ! 01 Q0 C1l; ! lect. O1
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those of some of the Franciscans. Vowed poverty was a counsel
of religious perfection and communism was a good system for
specially dedicated groups to choose. The value of personal
administration, was insisted on,
yet the enjoyment of the fruits ofthe earth should be for ail. He
shocked some of his contemporaries by maintaining that a man
in dire necessity did not steal who helped himselffrom another’s
goods.!

The same paradox appeared when slavery was the topic.
With Aristotle he calmly accepted the fact that men were born
socially unequal in their abilities, opportunities, and vocation.
That followed because psychological qualities were so closely
bound up with organic conditions.2 One might there expect
him to have been rather more tolerant than an Augustinist
about slavery: after all did not its origins lie in the nature of
things and was not sin responsible only for its cruelty and
incidental abuses? On the contrary, he was less inclined than
the Fathers to excuse its continuance.3 Some things arc best
tackled when you enter into their strength and not let them
pass. Social theology is like politics, it needs men who will
wrestle with the here and now and not escape into the hereafter.
One weakness of ‘other worldly’ schools of theology is to dis-
courage the spirit ofsocial reform by assenting too easily to bad
social conditions on the grounds that the city of this world is
anyhow a compromise with evil, and that there is little to be
done about it except to keep oneself uncontaminated. Passive
non-approval easily turns to condonation.

St Thomas inherited the temper of the early Middle Ages.
Disobedience was the right answer to the precepts of wicked
power. Towards the end of his life he seemed to grow more
guarded against the least hint favourable to rebellion, without
however approaching Cranmer’s position, that if the prince be
wrong then it is for God alone to punish him. The Lutheran

1 2a-2ae. Ixvi, 2, V 1. 7. xxxii, 5, 2. lvii, 3. 1 % 2, 4.

A. Horvath. $ Graz, 1929.
C. Spicg. ‘La notion analogique de dominium et le droit de propriété.” &- %
>93«. PP- 52-76.
*ja. Ixxxv, 7.
’ la. xcvi, 4. ia-2ae. xdv. 5, 3. 2a-2ae. x, to. lvii, 3, I civ, 5. clxiv, 2. 11

% XLIV, i, 3. For slavery and marriage, 1#- XXXVI, i, 1-3.



b ! per accidens,
09

4

Epistle to the Romans
Let every soul be subject unto the higher powers. For there is no power
but of God: the powers that be are ordained of God. Whosoever
resisteth the power, resistelh the ordinance of God: and they that resist
shall receive to themselves damnation.3 ; !

! b

, b a
I when Christ
shall have delivered all the kingdoms to God the Father, when he shall
have brought to nought all principality andpower:l 8 !

" servants, be obedient to them that are your lords according to
the flesh.3 c

b
b ;- 5
!
b !
4 ;- I Servants, be subject toyour masters, not
only to the good and gentle, but also to the forward.6 9
" 7 - 1 Thou couldest

have no power against me, unless it were given theefrom above.l
! They have reigned but not by me; they
have been princes and I knew not,9 !
9
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The process can be described according to a current technical
vocabulary adopted from Aristotle. His philosophy encouraged
the close analysis and detailed classification of parts in individual
and social psychology. The responses of organisms to their
environment were not left undifferentiated but were appor-
tioned to their various active powers, abilities, propensities;

% % Sensation, for example, was not
identified with emotion nor seeing with touching.!l Further-
more, the higher cognitive and affective abilities were not
altogether instinctive but allowed for some free play; they could
be trained in one direction rather than in another by super-
vening qualities called habits, I

It was not enough to record that an activity was performed.
There were questions to be pressed. From what power was it
elicited? What was its condition? Scientific treatment of
individual and social behaviour demanded nothing less. Hence
the inquiries of the Aristotelean Summists into the virtues, or
good habits of activity.3 Instead of describing, in the manner
of St Gregor)-, the components and general conditions of
virtues so that they shaded off into another one, they set
themselves to define the peculiarities of each special type. The
classical achievement of this method is found in the -

% where, without an exaggerated faculty-psychology or
losing sight of the unity of the human substance and its all-
round activity or treating virtues as little entities separate from
one another, more than ninety distinct species were exactly
classified. The basis was laid down in Aristotle’s and
$ % and amplified in the and - The
working principle of the classification was that different
objective targets or ‘formal objects’ in our surroundings diversi-
fied our activities about them, and therefore the appropriate
habits and abilities.

The theoretical and practical reasons were not regarded as
distinct abilities or faculties. The human mind was single; one
and the same power looked into eternity and accommodated
itself to time, asked questions about its environment and sought

Lia. Ixxvii, i, a, 3, 5,
’ ja-2ac. xlix, I, 3, 4.
* ja~2ac. lv, 2, 3.

6.
1,3, 4,5 1i, L
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Law and politics accordingly were social arts which pre-
served the continuity of tradition and at the same time adapted
the life of the community to fresh conditions. Vain to expect
them to build up a system of consistent propositions. The
construction was haphazard. Like the English Common Law,
they were worked up more by judges, practitioners and men of
affairs than by academic teachers. The 6  were not
the enunciation of rules but the discernment of living meaning
and its application to particular cases.! Civil laws and political
institutions grew by experience and improvisation, rather than
by logic and theorems. The English jury, for example, works
on the antique prescription that twelve men must digest the
evidence and be unanimous in their findings; that it was devised
by a scientific legislator is inconceivable, so also that it could
be tolerated by a tyrant.2

Some of the most successful civil growths have little to recom-
mend them in pure theory; some, like flogging, may even have
moral sentiment against them. Of course in a Christian com-
munity a specifically Christian view will be taken of them.
Moreover, both jurisprudence and political theory can also be
taken as normative sciences, in which case they will have some-
thing to say about what kind of relations should prevail in the
State and the manner in which they should be conducted.

Theology pressed on medieval conduct and nobody, not
even the Civilians, whether teachers or practitioners, imagined
that positive law could enjoin a course of action repugnant to
natural justice.3 Rulers swore acceptance of treaties in church.
The criterion of authority was right, not might. Laws were
binding only when given a moral reference. This began to
change from the thirteenth century onwards, though for a long
time the laws were enacted against a background ofreligion and
a theological doctrine was present in official action as a theory of
perspective was present in landscape-painting. The reference to
morality, however, gradually became more indirect in the case
of human legislation and political action on matters about
which the moral law was silent.

D#$ % 12.
1 P. Devlin. $ " Hamlyn Lecture 1. % 15 November 1956.

* 2a-2ae. lvii, 2, 2.
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went farther, and condemned interest on a money loan as
such, not merely an exorbitant rate of interest. The Arab and
Jewish casuists were no less disapproving. It was energetically
denounced by Popes, and by General Councils from the Third
Latcran (1179) to Vienne (1311). Nevertheless to destroy a
practice to which clerics themselves and ecclesiastical institu-
tions were committed proved impracticable. Churches, then as
now, were built on loans. The most that could be done was to
confine the activities of usurers, and even commands to this
effect became muted when the growth of commerce and
Capitalism changed conceptions about the function of money
and the social doctrine of Christianity.!

Then also ordinances should be reserved to matters where
sanctions could be effectively applied. No law should be
passed which cannot be enforced, since no bill of rights could
go beyond what the State could guarantee. The power to
punish went with the power to make laws,

| Men of goodwill were not
intimidated, but criminals were kept from evildoing; in this
sense ‘the law is not made for the righteous man, but for the
lawless and disobedient’.3 The hope was, of course, that fear
would lead to love. In the meantime right should be backed by
might and the State should inspire healthy respect by ensuring
that the consequences of crime were painful and inescapable.

St Thomas sought some correspondence between crime and
punishment, yet, while he allowed for ‘poetic justice’ in the
expression of corporate disapprobation, he did not admit a
vengeful spirit in human law which demanded an eye for an
eye and a tooth for a tooth. Naked vindication belonged to
divine law alone where, but for the intervention of mercy, the
penalty followed inevitably from the nature of the deed, and

D1 % xvii.
2a-2ae. Ixxviii, 1-4. Disputations. X111 ( % 4.
A. Bernard. ‘La formation de la doctrine ecclésiastique sur l'usurc.” 5 % fase,
cxliv-cxlv, 2316-36. Paris. 1948.
G. le Bras. ‘La doctrine ecclésiastique de l'usure a I’époque classique (Xlle-XVe
siécles)) M 2336-72.
H. du Passage. ‘La doctrine & partir du XVIc siécle.” 1~ 2372-90.

* ta-2ae. cv, 4, 5.xcv, 1. xevi, 5. C$ % 14, 15. (1100 a).
> | Timothy, i, g.
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was limited by customary and constitutional law, and who had
not to face die problem of political continuity beneath the
alternations of tyranny, aristocracy and democracy.

Consequently apart from the Common Good taken in the
widest sense—namely die universal good shared by all who live
with God, a theological value which moralists expected to be
upheld, or at least not to be attacked, whatever the system of
government—two lesser and more local conccpdons began to
be distinguished. One was Greek in inspiration, the social health
of the whole community translated as the or

8 the other was more legal and Roman, the
or 6 The Common Good was served by 6

% the public order 6 ' two terms which
brought out different aspects ofone and the same virtue serving
the commonwealth.l It may be noted in passing that the State
was interpreted to begin with as a partnership and afterwards
as a legal corporation; the notion of community-service was
older than that oflegal due.

Thus three conceptions, theological, political and juridical,
could be disengaged when the best form of constitution was
discussed. So long as moral virtue was safeguarded the theolo-
gian was not disposed to be engaged with the ways and means
of politics. To him they offered choices between morally
permissibles. Should the State be monarchic, aristocratic, or
democratic ? These were questions of secondary importance. As
a political philosopher St Thomas preferred, for the sake of the

% a constitution which showed a balanced
mixture of all three. The proportion should vary according to
circumstances. The legal pattern of the State, however, was
less fluid, for laws arc bound to be more frozen than social and
political purposes. Unlike articles of experimental science or
of art, they could not be changed to match every variation in
the situation, though judges should be responsive to the climate
of public opinion in enforcing them. Revision of the laws,
however, supposed judgments of equity and political good
sense which referred to values outside the system of positive

1 aa-aae. lviii, 5. Sec below Ch. VII, 3.
E. Barker. Introduction to Gierke’s )/ Tfawy - % 1500
1800, pp. xxi-xxiii. Cambridge, 1934.
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bility for political decisions under a common law.¥ Not only
should the government be directed to the common good, it
should also in some manner proceed from the common will
of the people, since, apart from the direct intervention of the
divine will, no lesser and sectional competence was commen-
surate with such a wide purpose : the dialectic followed his usual
method of determining from % and ability from
proper object.

If this were thought of as a kind of ‘general will’ it was
neither interpreted as the corporate appetite of a group which
constituted an entity over and above its members nor was it in
theory committed to a majority vote—though in practice there
might be no alternative means of ascertaining what it was.2 It
was the responsible resolve of free men enlightened by counsel
and desiring the common good. In this sense the Scholastics, in
accordance with custom and Roman Law, treated the people
as the source of sovereignty.3 While they skated lightly over
any suggestion of a primitive bargain or social contract,
whereby the people have given their services in exchange for
the prince’s protection, they spoke of, and more frequently
implied, the need of popular consent and collaboration in the
business of government. The thirteenth century appreciated
that the magnates tended to represent only themselves. ‘Then
why not call in the lesser gentry and the burgesses? They arc
always used in local matters. Why not use them in national
concerns? Bring them up to Westminster, two gentlemen from
every shire, two tradesmen from every borough.’4

The no more meant the populace thana / meant
anybody in the community. If we see here die affirmation of
what is now called popular sovereignty we should recall that it
may have meant nothing more than the denial that the
prince held power of his own right and as a personal pos-
session. St Thomas was clear diat the status of the people,
considered as a political group and not merely as a mass, was
not conceded by the prince; the reverse is true, the prince
L" % 1, 2.
1T. Gilby. - % pp. 114, 196, 24g.

* ja-2ae. xc, 3. 2a-2ac. lvii, 2.
4 Winston S. Churchill. 3 $ 2-0 % i, p. xv. London,

1956-
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* as law-provider

private contract was being invaded by public control. The
figure of the Crown Prosecutor was entering Civil Law, and
proceedings against a plaintiffcould dispense with a defendant.
No representation, no taxation; the principle was there in
embryo, but consent to a tax did not mean that it was a free
engagement, to which one man could agree and another
refuse. Again, despite the preaching of the Waldenses, which
reappeared with Wycliffe a century later, that the validity of
status depended on righteousness, the distinction between
person and office was made more clear-cut; divines and jurists
alike recognized that dominion was founded on legal possession,
not grace. Title mattered more than worth when justice was
formalized. It was inevitable, and the effect was not without its
social compensations of security. Men knew where they stood.

Partly due to Romanizing influences a written code weakened
the archaic force of custom; partly due to political centraliza-
tion the enactments displaced the less official agreements
produced by the play of individuals and associations among
themselves. The power of the ruler solidified. It " he
was no longer the guardian of custom and the avenger of
violations of the common law, but the fount of justice and
the chiefofa State-machine ofwhich the administrative officers
became more important than the landowners. Bishops, too,
were in a parallel case, and might wonder how they stood to
the Roman Court. A similar opposition grew between the
and the bishops. The sovereign stood complete in his own right,
almost as it were apart from the commonalty. His was a

% rounded offfrom all others.

The development of the interior organization of die State
was partly repeating, though on a smaller scale, the history of
the three centuries from Augustus to Diocletian. Despite many
differences of property arrangement, there was a similar move-
ment towards a money-economy and die officialdom of a
salaried bureaucracy and away from local self-government, and
some repetition, too, of the process whereby municipal councils
lost their administrative functions and were changed into
bodies responsible for the payment of taxes. Absorption was
resisted, and with some success, by the powerful merchant-
cities which were in a position to control supplies.
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Papalists during and after the Conciliar Movement ran parallel
to the Regalism of the civil lawyers; publicists on both sides
prompted the ideals of autocephalous absolutism. 1, declared
Louis X1V, am the State, and Pius I)X was supposed to be
speaking in much the same sense when he remarked that he
was Tradition. In effect sovereign authority was stylized, and,
to speak only of the State, it assumed a special kind of activity
which seemed different in kind from the pooled activity
of all its members. It was a political engine created with
purposes not precisely those of the men who drove it, purposes
which might override their private wills.

Whether the constitution was monarchic—the typical form
in the Middle Ages—or aristocratic or even democratic, the
idea of the trustce-ruler was losing ground and it was easier
for the government to run out of control. It was the law, it
claimed, not merely the guardian oflaw. It performed functions
which could not be resolved into the responses of honour and
conscience. It acquired mannerisms which were not those of
individual persons. It sucked policy-making into the recesses of
government offices. Even now we have yet to relearn from
Tocqueville’s admiration for English ways that a strong
government does not necessarily spell a highly centralized
administration.

St Thomas played some part in this movement inasmuch as
he treated all human law as public law, enacted by the legal
sovereign for the common good; he also allowed political
authority the freedom of acting like an artist. All the same he
praised political discipline for its ability to control community-
action. He insisted that a ruler was personally responsible when
he applied the State’s power; any wrong he did was aggravated
by the exalted office entrusted to him by God, and if the harm
exceeded his culpability, well that was the penalty of his
dignity and he must take the consequences, like the captain
whose ship has grounded through the navigator’s error. He
was the administrator of the commonwealth, not the owner. In
short, the action of the whole on the part was a matter of
particular and personal justice.l Nobody thought that human

* Commentary on the % Prologue, & % i, 12. 2a-2ac. lviii, 7
Ixi, i, a.
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218 the state a party in law

rather on the Aristotelean notions of general justice towards
the State and particular justice towards the individual than on
the notions of public and private law.l

True, he allowed that6 ! might be set up

! % a contract between private persons, as well
as % when the whole people agreed that such
shall be the law, or when the prince, who guards the people
and acts in their person, so ordained.2 The rights of free
associations within the public constitution of the common-
wealth were also entertained.3 There was no clear separation
of and ! and the two notions ran into one another.
The first represented the community, the second the condition
of a human person apart from his office in that community. Tf
I may speak broadly, said Vincent of Beauvais, ‘private
persons arc those who are not constituted in some dignity.’4

Since all law was conceived as directed to the common good,
how was it possible in theory to draw a hard and fast distinction
between Public Law and Private Law? Although the welfare
of the State might appear to be engaged more immediately in
some cases than in others, was not the purpose of every law
a public affair, as was shown by the State’s readiness to
enforce it? In practice, however, Public Law was restricted to
those actions in which the was a party. This supposed
that an ordinary person could be pitted, as it were, against the
person who represented the power of the State. On analysis
this came back to Private Law, for it revealed a situation in
which one party within the community was conducting an
action against another; it was not a relationship of part to
whole.5 Note with regard to Criminal Law that the wrongdoer
who was a diseased and dangerous member, the

! %  was not

reckoned a true part of the living body politic and could be
treated accordingly.6 At the same time liis condemnation was

D#$ % 2. #111% 10, II.
A % i,4. 1 6.
3 2a-2ac. lvii, 2.
i 1 % 3.
L- 5 % vii, 77.
6J. T. Delos. ) 99 Paris, 1929.
8 2a-2ac. Ixiv, 2, 6.
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Common Law and the - here agreed; a judge
was an umpire, not an inquisitor, not even a benign one. He
must avoid the 6 of his secret heart, and

confine himself to what was set forth before him, though
perhaps its course might run counter to his own unofficial
conviction.l Even so, the very purpose of this teaching was to
protect the private rights of individuals by maintaining a stable
system of law. Justice should not only be done, but shown to be
done according to manifest outward form not secret information.
The judiciary was not the instrument of the executive acting

% at its best to protect every delicate individual cause, at its
worst to push government advantage; its duty was to uphold
the laws of the country. Hard cases, it is said, make bad law;
hence remedy for grievance arising must be sought by appealing
to a higher court of equity or to the prerogative of mercy.

The prince and his servants were required to observe
particular justice with respect to the individual rights of
citizens. Unjust extortion amounted to plain theft; the sovereign
must punish the officials responsible and compel them to make
restitution, and could not himself profit from their malpractices
with an easy conscience.2 Their public standing did not destroy
their liability as ordinary persons, and they might be summoned
by common law. It may be noted that modern codes of military
law, not least in Germany, have come round to the principle
that subordinates arc not to obey ‘criminal orders’.

An unresolved problem remained none the less. Perhaps
State needs could override individual rights, not because these
were not recognized, as in totalitarian theory, but because
there were occasions, perhaps rare, when between the whole
and a part the conflict was between two goods? A case in point
was a condemnation which was just according to the show of
legal evidence though actually the accused was innocent. Here
there was a clash of principle, on one side that law should
follow constant rules, on the other that nobody should be
punished except for guilt. That was an extreme instance, but
there were many other nibs. They seemed inevitable since no
political community could mirror the complete rights of all its

1 2a-aac. bevii, 2. Ix, 2, 1.
L& " %  vii. 22ae. Ixi, 1, 5.
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Church founded by Christ—both senses were found in St Paul.

Politics was not restricted to demonstrations; it must have
elbow-room because much of it dealt with shifting evidences
about the ways people behave in groups. Aristotle warned us
that relativity always entered genuine discourse about what
was practical. Ifthis were true of morals it was even more true
of politics. Its methods, determined not only by what should
work in theory but also by what does work in fact, were those
of art which makes up as it goes along without casting back to
the evidence of its principles. Otherwise, like Lot’s wife, it
became petrified. Guides to practice were not like abstract
judgments which were indubitably certain. There was no
Chinese immobility about the Greek or the medieval ! =
neither was the product of theory. A good constitution and
government was no more brought about by right views, good
will and general friendliness than a thirteenth-century cathedral
by an upsurging of religious aspiration; both were the work of
artists applying the proper geometry, using the proper engines
and ready to compromise, improvise and invent.

In this sense the statesman must be a politician, even in the
modern and derogatory sense of the term. They call Adenauer
an old fox—is that so bad ? Let the ! be a match
for the children of this world. Why should he not be secret, put a
twist on things, display masterly inactivity and sometimes make
a deal with successful enemies rather than with unsuccessful
friends? Political business is not usually conducted in an
atmosphere of kindly sentiment. There comes a point where an
evil must be tolerated lest its removal be worse, as Newman
saw in preferring Conservatism to subversion—and was thereby
criticized by Acton for divorcing politics from morals.!

St Thomas was not high-minded to the extent of disdaining
material considerations or being squeamish about bringing force
to bear. Right was built on good, and good was built on physical
facts. In the order of time lower good came before higher good,

% —you must eat
before you philosophize.2 He would not have disagreed with
Marx, that the political understructure determined the over-

D) ( % p. i3i. London, 1913.
3 ia-2ae. cv, 3.
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anarchism was an aspiration it was not a doctrine, still less a
programme. He never expected such an outpouring of the spirit
as would set up the rule of the saints and do away with the
political institutions of Church or State.!

It might be argued that he spoke in two parts, as a theologian
for the supremacy of the person, as a social philosopher for the
supremacy of the community. Certainly he brought out the
extra-political character of perfection when he wrote on such
topics as sanctifying grace, the theological virtues of faith, hope,
and charity, and the contemplative life. For sanctifying grace
marked a personal quality and friend-relationship rather than
a place or status in an organization.2 Divine faith laid the mind
open to ultimate reality, ' _ % and did not, as it were,
cage it in a system of propositions.3 The theological virtues
soared beyond all reasonable regulations to God himself who
was not enclosed in the scheme of things. Not the common
good but the supreme good was the object of charity.4 The
contemplative life directly served no good outside itself.5

All these were of immense value to social health. For if
Christianity promised no short-cuts by which you could avoid
having to work hard with natural rights, St Thomas echoed the
experience of Christian spokesmen, that the precepts ofjustice
were not enough for happy human relationships. True peace
was more profound than concord or mere absence of strife; it
was a blessing which followed only from charity.0

He drew some sort of distinction between the Christian and
the purely ethical man; thus he referred to sin as an offence
both against God and against reasonable living.7 Nevertheless
his social teaching is misrepresented if the simplification and
separation of Nature and Grace are pressed, for he never
thought that men lived under two contrary dispensations, one
natural, the other supernatural. Nor did he think of them as

1 ia-2ac. cvi, 4.

0#11R % 17. 11l Contra % 136. ia-aae. xciii, 9 2.
*2a-2ac. i, 1,2, 6, 9.

1 Disputations, % 5, 4. ta-2ae. bcii, 1, 2.

4 Pac. clxxxii, r. 3a. xI, J. 3 % Prologue.

4111 % 130. ta-2ae. Ixix, 1, 3. 2a-2ac. xxix, 1, 3, 4.
E. Bezzina. -

Naples,
«952.
T ta-2ac. Ixxxi, 6, 5.
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will of its maker. The first, the or %
was compared to an army’s organized array, the second, the
or % to the general on an eminence

commanding his troops on the battlefield whose will makes the
victory—the picture was like that of Blenheim or Waterloo, not
of soldiers’ battles such as Albuera or Inkerman.* The com-
parison illustrated how purposes could work to an end not
contained within their own immediate system—St Thomas’s
political philosophy followed his natural and metaphysical
philosophy in not adopting closed systems except as useful
hypotheses for specialized and departmental investigation.
The attack on the friars flared up again in 1269. It was led
by Gerard of Abbeville, a cooler and deadlier opponent than
William of St Amour. St Thomas, who had been rushed back
from Italy to Paris by the authorities of his Order, countered
the with the two works de and
& % of which the first was the more important. St
Bonaventure’s also belonged to this period.2
Nicholas of Lisieux, one of the chief critics, reckoned that
the was subversive of the Church’s discipline,
! Unusual among St
Thomas’s works in that Aristotle was not quoted, it has become
the classical exposition of what constitutes the life of religious
perfection. Charity and nothing else was the heart ofthe matter;
men were good and perfect by observing the two great precepts
of the Gospel, not by their rank in an organized body; holiness
admitted no professional caste system within itself. The ‘state
of perfection’—a technical phrase—was constituted by religious
vows by which a person was fixed, committed and dedicated to
special means to holiness, ratified by the Church as juridical
obligations. Vowed poverty, chastity and obedience were
classical methods to free the spirit—there were others. In
the thirteenth century religious Orders were founded, for
instance, the Mercedarians under Dominican auspices, the
members ofwhich bound themselves to release captives from the

D - % 8. ( %  xii, io.

c1x % % 12.

1 P. Glorieux. ‘Les polémiques contra Géraldine»’. & (  vi, pp. 5-41+ Louvain,
1934- PP- *29-157. 1935. ix, pp. 56-84. 1937.
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which pursued legal ends through official means. Ifit might be
presented as such according to an Augustinist antithesis of
nature and convention, to the Aristoteleans it was a natural
combination, partly instinctive and partly deliberate, rooted in
preconventional rights, a ‘mystery’ embodied in folk-lore and
custom, and which, through an enhancement rather than a
cession of individual freedom, promoted the decencies and
virtues of human, that is social, life.

Cicero had spoken of the D The term

was used to designate any organized structure, thus

! or % or a systematized collection of
articles, thus 6 The was a classical phrase,
and it was a favourite practice of writers on social morality,
such asJohn of Salisbury, Vincent of Beauvais, and Ptolemy of
Lucca, to draw out its allegorical senses.l The comparison
occurred to St Thomas, but not frequently; thus a criminal
was likened to a diseased member of an organism, and the
inference was drawn that through his own fault he had lost his
personal rights and lapsed into the condition of an individual
part, which could be surgically removed if dangerous to the
health of the whole.3

That the usage was metaphorical appeared when he discussed
die mystical body of the Church; there the cohesion was
certainly more intimate than in any State. He was aware of
the anthropomorphism and, while admitting its propriety as a
figure of speech, would not have the Church’s physical unity
pressed too literally. Of the individuals composing a human
group he said cautiously, % and ofthe
Church,

D So also he spoke about the Church as a building,
$ 5 His reserve may also be usefully repeated

D . % i, 25, 85.
L iv, 2, 3. v, 2.
- 5 % vii, 8.
& % v, 3.
* 2a-2ac. Ixiv, 2, 3.
* ja-2ac. Ixxxi, J. 3a. viii, 1, V 2.
Sec ia. Ixxv, i. xa-2ae. xci, 2, 3, 4. 2a-2ae. lvii, 7. ebeodii, 2. & % xii,
2.1 % Xii, 3.
3 2a-2ac. clxxx, x. clxxxii, 2, 3.
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a professional soccer-match. Mass-hysteria is another case in
point, and, ofgreater dignity, the majestic tread and devastating
volleys of the Fusiliers at Albuera. On more humdrum occasions
too, it is evident how business done through groups of people
acting collectively as committees differs from the conduct of
single individuals.¥

8.

Here and there these pages have suggested that St Thomas
allowed for two extreme types of human conjunction. One
corresponded to the material cause or stuff of civilized associa-
tion: it was the mass into which a man was born or otherwise
incorporated, and to which he belonged as a part subordinate
to the whole, a unit in a scheme, an instalment for an over-
riding community purpose. The other corresponded to the final
cause or purpose: it was a communication of minds and wills
through contemplation and charity, a society which involved
no surrender of identity or of proper interests and was loaded
with no burden of duties and rights, though these may be
embraced.2 Between these extremes was placed a combination,
namely the political community which rose from the first and
aspired to the second—a mixed type and, like a mongrel, all
the tougher for not being of one strain. The nature of a group
was determined by what sort of things composed it—hence the
difference between a producer-consumer in a community, a
friend in a society, and a citizen in a State.3

St Thomas’s political philosophy can be accordingly pre-
sented as a dialectic based on these three abstract types, the
pure community, the pure society and the society-community.4
His terminology, however, followed no consistent usage and
sometimes was indiscriminate. His general heading was

% the equivalent of Aristotle’'s 0 % an analogical
term which included logical and real wholes or groups of every

1 K. C. Wheare. ! Oxford, 1955.
1111 % 158. ia-2ac. Ixxxvii, 7. 3a. xlviii, 1% 1.
L111 % i.
*See T. Gilby. / -
I. T. Eschmann. - - - MS, viii,

pp. 1-42. 1946.
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perhaps would have shown. However he seems to have been
acquainted with the whole of the ' he quoted the eighth
book. At the beginning of his commentary on the third book
he surveyed topics raised in the fourth and seventh books,
though he made no detailed examination of the separation of
governmental powers.l To the 104 references to the in
the - %  of which twelve are to texts outside his
commentary, there arc but three references in the

The $ % which was cited much more frequently, played a
preponderant part in the formation of his social theory.

St Albert’s study of the appeared about the same
time.1 The two Dominicans were the first Latin expositors of a
work which, with Plato’s & and )/ % is the chief

contribution of Greece to Western political theory. A compari-
son is interesting. Both commentaries were running explanations
of a Latin word-for-word translation from the Greek. They
divided and sub-divided every phrase of Aristotle’s argument
step by step. Both authors may be assumed to approve the
doctrine they arc elucidating unless the contrary clearly appears,
but their intention was rather to present an impartial exposition
than to express their own personal views; these were to be found
elsewhere in their and

Neither was aware that the text was a mosaic and that the
traditional order of the books needs to be re-arranged.3 They
knew nothing about Aristotle’s own % and
little about the cultural background to social and political
patterns of classical times. They did not appreciate that the
Greeks themselves were heirs to the mature civilizations of
Troy, or that Mycenae and Crete were matrices of both. But
then they were not undertaking the sort of criticism for which
they were not qualified, and their occasional touches of
historical information come almost as a surprise, as when the
importance of sea-power to Athens was noted, or the fact that
cattle-raising preceded crop-growing in the history of culture.4

D % vii, 12—14..

L. . Ed. A. Borgnct, viii, Paris, 1891.

* W. Jaeger. % 4 3 51 Transi. K.
Robinson. Oxford, 1934. The books of the are set out in this chrono-
logical order—ii, iii, vii, iv, v, vi, i.

YD % 2. la-aac. xciv, 2. " % % 1.
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D The locus according to St
Albert was the second part of a book called the % which
he described as a treatise on positive justice and the ordering
of cities, adding that such a treatise was not a common Latin
interest, ) % |
St Thomas was no less perfunctory.2 Where Aristotle admired
the originality and inquiring spirit of Plato’s writings and
warned us that perfection is not to be expected everywhere,
Mocrbeke mistranslated and presented Socrates’ talk as
redundant, trifling, immature and querulous,

- ! 0
St Albert and StThomas were litdc more considerate. How could
they have been otherwise?

2. 23

Suscmihl, the first editor of Moerbcke’s translation of the
% praised him for his faithfulness and for reproducing the
curtncss of the original.4 It must be confessed, however, that
the medieval Latin versions of Aristotle arc crabbed documents,
and insertions from Arabic authors do not make for easier
reading. The look of whole paragraphs and is unin-
viting, though occasional phrases are telling. No considerations
of literary style deterred the later Scholastics from tying and
untying the knots of close argument.

Whatever the reason—the growth of analytic specialization
or of the apparatus for government or too rich an experience
for the academics to assimilate—the fact was that as the thir-
teenth century wore on so the jargon of experts increased at the
expense of graciousness. Their terminology may have achieved
exact description, but it was not communicative except to
people in the know, as happens when specialists lack a general
education. The cliches of Scholasticism were not even in plain
wording. The poets, historians and orators of ancient Rome
were omitted from the Arts curriculum of Paris; grammar

D ii, 1. 1261 a 5 {Republic 1V, 4210-4276, 4576).

?1 % | & l.

L ii, 6. 1265a 10. St Albert, 3. St Thomas, G.
Y

| (0 Leipzig,
1872.
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Thus prudence applied theory' to contingent events.l Thus
meanings lay behind the technique of politics. That didactic
moral generalizations were none of its business might well be
granted. Nevertheless ifit were to be really practical, as Claren-
don recognized, it must allow for transcendental notions,
such as Divine Providence working through history and the
suprarational character of social happiness, and not reduce
itself to the positivism of Hobbes’ ).!

The Roman Law itself was not developed by mere practi-
tioners but by lawyers who reflected on and its
implications. They were rarely so empirical as to be wary
about philosophizing. The theoretic apparatus provided by the
Byzantine academics was influenced by Christian values. It
played an important part in shaping the imperial jurisprudence,
as did instruction in the texts ofJustinian in reviving it. Yet
when all is said and done, politics is specifically empirical and
practical.

‘Observation shows us that—' this phrase, which began the

, was sustained throughout. The first disciples of Aristotle
in the West were neither exclusively in their discourse,
nor even deductive, but thoroughly involved in the play of
events.¥ They were not political puritans who suffered an
abstract principle to override the feelings, desires, hopes and
fears of ordinary' human beings. They were not so preoccupied
with an allegedly divine design as to be forgetful of experience.
They were well aware that political science operated in a
mutable medium, ! %  where even
justice varied according to differing conditions.4 Their judg-
ments were not distilled in a vacuum but were in touch with
the way things worked. They remembered familiar custom,
turned to experience and argued by induction.5 If they were
rationalists their mood was not that of the Enlightenment and
French Revolution. If they showed an improving spirit their
schemes were not imposed in defiance of the past.

D#1$ % 7.

SB. H. G. Wormaid. p. 237, Cambridge 1951.

*R. Linhardt. 5 -< < Freiburg, 1932.
Y# $ % 2, 12. 1% 3. VI lect. 9. 2a- 2ac xlvii, 3, 6, 7.

1$ % lect. it. ML % lect. 20. 11 % XXV, ii, 2.
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not give the State its deepest character. The one, the few, or
the most considered merely as quantities are lesser matters than
the psychological and moral qualities of unity, of dignity and
ofcommon consent which fosters agreement despite differences.
Otherwise two nations may result, of consumers and producers,
of overseers and workers, of commissars and the rest.!

He compared a healthy political community, centred on one
authority which encouraged the gifted to assume office and the
citizens to collaborate, to a happy family blended of the
monarchy of the father, the aristocracy of husband and wife,
and the democracy of the children.2 Or again, to a balanced
personality in which the psychological powers work harmo-
niously without one tyrannizing over another.3 Aristocrats
might possibly form a majority, the king might be a cabinet,
but in fact the wise are few, and for ultimate authority one man
is better than a board. In practice it is difficult to find an
alternative to the counting ofvotes and the settlement of policy
by majority-decision. Hence, just as positive laws have to be
expressed in fixed terms and therefore miss the analogical values
of equity, so this levelling down by the weight of numbers
produced a dullness which is one of the prices to be paid for
democracy. Such consequences were not examined by St
Thomas—far less than Aristotle can he be compared with
Tocqueville—nor did he relate the condition of the fine arts to
the decline of patronage.

The will of the % which was not identified with any one
class in the community, was not that of a proletariat or working
class, not that of the bourgeois or the ‘best people’, and cer-
tainly not that of the dictator as such. It was expressed in law,
which takes its meaning and force from the Common Good.
Precisely as such it envisaged a classless society, inasmuch as all
were equal under the law. That apart, equality of birth or of
opportunity was not entertained. The monarchy issued the

% the aristocracy the % also
the % the democracy the % yet law without

?11 %  %5.
i #11B % 1.
L#$ % 17.
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under three headings, first under Law, secondly under Pru-
dence, thirdly underJustice.l Let us take them in order, noting
that between the first and the second, in 1270, the -

had treated of the Gospel Law and sent a breeze
blowing through the rabbinical regulations.Z

Human Law, based on what happens in the majority of cases
over a long stretch of time, ordained a fixed standard of
behaviour.3 It wielded moral power, yet inevitably bore more
heavily on the than on the % for
the virtuous were like princes—beyond coercion.4*It stuck to
certain defined forms ofjustice, hence on occasion failed to fit
some exceptional case.6 The lawyers themselves used legal
fictions to attempt to bend this rigidity. The theologians and
philosophers, who had never reckoned law among the liberal
arts and were disinclined to grant that law was sufficient unto
itself, were perhaps more sensitive to the need for suppleness.
The stock example was at least as old as Plato: a man who
was engaged by law to return a deposit might refuse to do so
because of the damage that would result, thus to restore a
sword to somebody beside himself with rage. Legality was
highly prized, yet most agreed that an exception should be
made when the keeping of the letter would harm the common-
wealth.6 No code was a substitute for subjects keeping their
wits. A judicial decision itself was an act of conscience, and no
human law could override that.

So much was recognized practice. The theory' was opened
out in the treatise on Law in the - Faced with an
unusual crisis with which the ordinary' forms of law could not
deal, the preliminary observation was that, out of respect for
public authority, recourse should be made to the proper
dispensing authority; a dispensation was not a grudging con-
cession to weakness but a favour which honoured the fair-
mindedness of a superior and lus sense of situation. This,

" ia-2ae, Xcvi, 6. 2a-2ae. li, 4. Ix, 5, 2. exx, 1, 2.

* ia-2ae. cv.
* Hencce it differed from privilege and ‘case law'— ! %
ia-2ae. xcvi, 1, 2, %3. xcvii, 1, ¢, 2, g.

4 ia-2ae. xcvi, 4, 5.
* ja-2ae. xcvii, 1, 3.
* ja-2ae. xcvi, 6. 2a-aac. Ix, 5, 2.
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reforms as such, merely a reminder that soft conditions do not
make for strength.

There are some crises where above all it is necessary to keep
your nerve though the appearances and even all reasonable
expectations are against you, and when any surrender to or
collaboration with alien forces, speak they ever so fairly, must be
doggedly rejected. The old nations which survive, like the Poles
under repeated misfortune, or the British against continental
hegemonies, are those with profound memories, indefinite
perhaps on detail but firm on fundamentals. They act by a
sort of tribal intuition and achieve a collective exaltation,
which, in their manner, they may treat as a sort of joke. A
government is well-advised to look below the pattern ofits laws
and policies and observe these deeper rhythms. They vary, and
solid self-interest will usually prevail. It was on the side of the
Whigs when they beat the Tories to the tune of) It
was still on their side when the Jacobites produced a better
romance than the Hanoverians could manage, for Charles
Edward was powerful enough only to leave a legend and move
Queen Victoria.

Here the infra-rational forces of race and tradition and the
supra-rational persuasions of religion meet together. As the
government must cherish the first so must they protect die
second. The State will not survive ifit be insulated from higher
influences, for, as Professor Jung remarks, without the idea of
God the masses begin to breed mental epidemics. There is no
true and lasting power in the earthly city which does not derive
from die heavenly—hence the social mission of contemplatives
to bear witness to the Communion of Saints.l That however is
indestructible, and grace can look after itself much better than
nature can. More vulnerable is wholesome social materialism,
and its worst enemy calls itself rationalist materialism.

The $ noticed that natural friendship, a that went
deeper than legal arrangements, held States together, and
accordingly the wise legislator cherished unanimity no less than
justice.2 The Roman Law itselfsupposed fidelity and loyalty—

DR6 % vii, 18. 1 % 2.
2a~2ae. clxxxiii, 2. Inaugural address, 3 (
L$ % viii, i. 1155 a 23. St Thomas, 1.



\ Behind the civilization of Plato and
Avristotle lay the Homeric phase of heroic barbarism. The
divisions of party politics are largely matters of emotive images
which command the allegiance of the steady voters on cither
side. Even new countries find it necessary to create their myths
—Abraham Lincoln, Kemal, Gandhi, Stalin. Some wear better
than others. And so a sound constitution, even the legal artefact
of the State, is supported by an accumulation of blind and
unconscious racial pressures, of prc-rational affections deriving
from immemorial sources of terror and wonder, of a sense of
kinship and of honour, of usage and custom, of panache and
prejudice— / which
may seem childish or superstitious or merely quaint to a ration-
alism which ignores the force of mythology.

Had he dwelt on descriptions of the natural origin of the
State St Thomas would have included the fabulous with the
primitive, for nothing seemed to him exotic. He differed from
his predecessors, alike by his psychology of the soul as the
substantial form of body, by his biological reading of law and
by his lack of morbidness about the instinctive motions of the
human organism. There was no radical corruption; the

was not a %  and the God-given faculty
for legislation remained intact within it. The germ of Natural
Law appeared when men recognized that some events occurred
according to a settled order and not by the capricious interven-
tion of unseen personal agencies. He had no dislike for or
illusions about the aborginal, no hankering to have it artificially
tamed and clipped by State planning. He was alive to the
danger of the body politic ossifying under too much law.

3 ' a natural caused
social cohesion before the entrance of the formal factors of law
and the inspiration of spiritual friendship.2 Human beings
huddle together and exemplify the biological benefits of
crowding, observable in the lowest organisms.3 The human

1 Vincent of Beauvais. - 5 % vii, 58.
#11B % u. 2a-2ae. cxliv-cxlv.
[ % lect. 1.

> M. F. Ashley. ‘The Origin and Nature of Social Life and the Biological Basis
of Co-operation.” 3 < % Xxix, p. 384. London, 1949.
M. Mead. 2 ! London, 1937.
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to their thought. They worked alongside Christian philosophers
and theologians. The political horizon was enlarged beyond
the State and beyond the visible Church. Man was a true
cosmopolite, a citizen of the whole universe, not because that
was a society but because everything in it belonged to God, and
by accepting him we entered into companionship with him in
all his works. That companionship, which grew with divine
charity and contemplation, formed a true society. It was not a
State, not even an ideal State, such as More’s Utopia or
Campanella’s City of the Sun. It was more like St Augustine’s
City of God built outside the boundaries of the present world.
It was the intercourse of persons with God, who as Saint
Bernard said, % ! I % D

Any science of politics which thinks it can neglect this supra-
political association will fall into the danger of talking merely
about the trivial. It will certainly fail to analyse its principles.
Happiness does not consist in being practical, but in what wc
are practical for.l2 What exactly do human beings want from
their work and their social life? When the inquiry is pressed it
will meet answers which imply judgments belonging to high
philosophy and religion. They may be right or wrong, aspiring
or merely comfort-seeking, confident or half-hearted. The
society which alone could be man’s true home may be drawn
with the firm outlines of Christian dogma or brought out as a
wish-fulfilment dream or left as a hazy ideal. No matter. Omit
it, and the study of politics is left inadequate.

Avristotle noted that a city is most properly identified with
its preponderant element.3 Consequently an organized com-
munity of Christians, or of persons who know a dignity superior
to State-service will be expected to differ from a closed system
according to materialist or positivist theory : we must remember,
of course, that in practice men are often both worse and better
than their theories. They are wayfaring to a

% a heavenly surpassing civic friendliness or
team work or the of people banded together for a
D % v, 5. PL, clxxxii, 795.

See & % i, 4.
3 ia-2ac. iii, 5.

0% % ix, 8. 1168 b 32. ia-2ae. cvi, 2.
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ideas and forces by St Thomas. It was divided into four
movements, theological, juridical, cultural and philosophical
(Part Two).

V. The investigations of the theologians had left the field
untidy, and it was his merit injurisprudence to put it in order.
He achieved a comprehensive definition of law (2). Also a
classification of its various types which allowed for supra-Icgal
and infra-legal specimens—the Gospel Law and ‘the law in my
members'—and included the historical category known as the
" (3, 4). But his chief contribution to the political
philosophy of law lay elsewhere, in his biological reading of the
social reason which united men in the political community.
This was not imposed on natural processes from outside; it was
neither the postulate of a mind which stood apart from them
yet had to domesticate their savagery nor was it a dictate of
will which checked sinful greed through the institutions of
private property and civil dominion. Rather it sprang from the
original drives of the human organism. When man was des-
cribed as a social and political animal a real not an artificial
unity was signified (1). Moreover his subordination to the group
belonged to the essential things and was not due to the Fall.
This teaching departed from the common Christian persuasion,
deriving from St Augustine, that the right ofthe State to govern
resulted from a compromise with sin (5).

V1. Inspecting more closely the functions of law-making and
statesmanship, St Thomas, like all his contemporaries, did not
place them outside the framework of moral doctrine. Never-
theless they were unlike conclusions drawn by theoretic argu-
ment. Occupied with concrete situations which could not be
wholly elucidated by abstractions, they represented in the main
those pragmatic adaptations to environment which, according
to Aristotle, were elicited by art and prudence not by moral or
scientific doctrine. Hence they were not extensions of religion,
and could claim some immunity from clerical censorship (1).
They might claim obedience in conscience but were not to be
moralized. At the same time, not all morality was to be legalized
or made a matter of public politics. Not all sins were crimes,
since the power of the State to prescribe or punish was limited
to its own protection (2). Christianity revealed a City of God



2
B
by
a
jOk
jPk
!
e
B
!
! !
!
$

' iCk 4

ik

ik

jOk ;

Wk

MK

jok @

i

iCk



CCP

jYk

SUMMARY

jok



(FTE_

0C[ OY[ P,X
! PDIMO ACIDCIDY
! Y! OC! OY! W1!AM! OCC!
OMYP1Y!P@!PAO!PDY
! 00! AY!DP!PCMPYPI!ICOW
! ! I PLAY!
OWMPCYPAPPDAICOMCPW
! POWC10
acceptio personarum, PPPIPCA
accipitatio, PD
! C1!yD!o1! OOPDOC
actio-passio, I CP1
I oWy
141
! 7 ! POCPCY
AL
! V! PCY
o X!
aequitas, C1C! ' b aequum
! POY
! 0A
ol I MIF Y]
P1! CD!OO! A! DA! I 010!0PO0!
OYCI!OA1!OAAIODOIPPY!PWWRWD!
PM1PMPPAAIPDPC1D
! WwW
! 000
[ j? . B
k! I PWICP!CCIYC[ Yr[
[CO YA
! PM1
4 ! M!P1!OPO!OAL
' I D1!'PAO
1 00
! O0!AC
I Vv I OOPOOD
; ! Al
! CP1
! ! PO! CC[ MY[
P1IMPOWPOO!POWPW1
! V[ } kI C-0

"

! .1 O1P
! 6!
.0! MCMD
! ;T WIM
amicitia, I PWP
— honesta, OWW
— utilis, OWWOC
! ! DO
! P1!CMDP!PMAPDDC1D
5
! POY!PAY!PDD
! MPP1PIP1IWPY1
! PY1
! -1 CC
! X 91 000
7 b ! W
? ! PDP
! P1M
1 1 1 W1
= | POC
I P1
animus, C1Y
! ;1 PD
Antigone, ! OMIOCW
9 ! ;1 COoYy
a posteriori ! PAl
a priori ! 0! CC'MWPMDPA1!
PAC
! I WWDO10DMYP1M!
POC
! MA! MD!A1!
ACIAW
[}
! I AWIOAC

! PPYPDOPDMPDD
C! 00IMYMMA1!DO!
DWODCIOOADW@WOPMD
5 7 | MWMAPWWWAPMD
5 ! | MMP1AIPPDIPCD!
POOIPWCQPAD
! OOA! OWC!
PMYPMD
I OAIMO! MMID1! OYO! OWY!
PO1PYDIPWYPWOPMOPAAIPD !
C1CICIAICOYCPO



1r*

! ! !
PWMPWAPW IPM1
5 k ! ! !
0 "AlMYMADd PWOPMC

5 O0!MAMDPM1
15 ! !

% PWD
% AlL'PWWWM
% ! POIMDALl!Ad!PWMIOA
. % MAM
% P'A
- ! M I PWA
! POAOAP!IPWA

N~ ~N&ee

. I wC
! 6 XICC
o! 4 ht! 'yl
1 01P
! ! OP1IOP..QW1DWY
! OOADP1
5 ! POP
5 ! OAOPCO
6  %POY
% C
! ! OD!IP1IW
18 9 I 010!
PWOPMOPMP
I 9ICOo
;I POC

I POW
! ! PWDC11

I X:! OWO
% PMA
I ;1| WIMIOWOAIPY!
011! ,P! CDY! OOWDPAIOCOOOY!
OADIODAPCAIPYCIPYD!IPO1! COW!
CPO
' 5 9%A!I POIPAO
! P! MIDM
MO!OCDCPA
! ! ! !
AIDIODY1!MO ,Y* 3Y YA YD
000ROW dMCI[PFD PCD[POORE
! DY

5 !

4 %CA
! 'YM
I OA0
' MYMDAO!ACIP;D

! 7 | Al DO! DM!O1Y!
010!PYO!PWWRAPICOO
I PIMIMYMDPM1
! PWW
| PAWCPP
e! 00!YDIO1! 0Y

! 1 o1
! 1PMP
I ? 1 PPICYICAIYOIAC!OD1!
PMY
I MD
I X IPAO

! ;T OOW
! PWIOODODACCPO
! ! YMIYD!OD!D1! O0P!
PAW
! WDM1
! ; 6 | P! OAlWM!OD1!
PMD[PD=[C 0
! ! PAO
! "1 CM!
! ? 41 A
: ! Al
; ! 01
ot orw
! I MO
! I WIP
! = 4! I A
! 1 OC1
% OAPPYMPYDPWACPY
! > ! WICPO
% PCW
h>! - 1 QYP
! PMM
! X 10PY
! I OAY
! ;1 CPO
! ? POA
; ! oow
I XX IM1
! PM

ee | 6 6!PYO

! o1roc
! 7! O0AP10
! 000



"2

! ;1 POY
- , | PCW
! COICAIP1Y
! )
Z | 0AICOC
! :[ CcPC
B |  PAM
1 YP
B ! YM
! . ?1CA
|
I POO
I POOPOYIPOO
B Low
| QGD'MMMAWPIPCA
1AM
! 0 > | PAOPAM
oo ! PAICO!YD!O1! OP! 0D
WMO1C[C+0
. ! ;1 M!OCIPOIPIWPYY!
PYWPWVEIOC
> 1 -1 1 caAay
% 0C
% DAl OC1! OADIPOO!PYP!
PYCPYY! '
OWOPC1IPYD
PYO
| % PYCPYY
! % OPD
% OWOPPDPYD
I OMC
I 71PY
roo 1 ocC
I 1 OO0A
Lo z | DC
! 4 ! PWOCIOPAIA
I 71 0CA
I ' 1 CPICCIYC!OAYPMM
I X! 0DO
I 9!P1AIPMA
I m=1!CM
I 101
e ! 'l OPM
! . 1 YDIOP!OY! OCY
P10
! ;1 PDA
Lol PWW
X!
! OMYPLY
! PA
! 0

/1,

! !
! 6 :!1 0
.e ! ! I 0! PMIPAIO1P!
«<DPIPMO! 6 ! 6

o1y

I 00!ODW
- 1 |
! PCO
! 1D
b ! 1 ocd!Aor
oo A
I Z ! WA!PMC
! I CPO
B | PY!IOWODAW
! PO!CO!W1IP11! POY!POW!
PD1
! I 1 colcwaM
MOWd:! '0C 'V ‘MW
7 | PIPOIOYODYPIOAO

5 7 | PDICO
5 I PWCYIYPIOW
5 e I PMICW!
*
5 B ! ccrey
5 ! C1ICO
5 I XY!COlYW
! I OM
! PY!YP!OAYIOAO
16 1 oYc
! [ele)
! X1 1 0ClOY! WOkYW!
'DM!PDC
3 S% WY
! MID!IPAIAY
! PDM
I 'l PAO
! I C1A
! PAIAPIPMC
I
! I 0A
I PO!'Y1! OMWDAM
|
% 0
! 1 POD
oML
I PCP
57 ! YA
I X I00A
! ! I POW
>l - 1 PCM



e |  YO!OY!P1Y!P1W
! I OWODMA
1 1 PMO
10
% -
! | OP1IPCA!
PYWCCP
! D!Ab D1
b! | 1 PMO
6 ! POl
v I OPIOW! OWPMP
! 6!PMP
Vi
! ?21Y0
I Z! 1 Y1IYMMCPWW
I OAIWPP1WPOP
Lol YM
! obc
I - 1 WD
! I MMAO
! ! P! 011! P1C!IPKX
PY1IPYO
! 41 PAY
! ! D! AO! DW!IOY]! P1C!
PYY[P C O
5 ! D! OLYP!
wcC
5 6 | WICLICOlYWYMAY
D dDM
= 7 | OMIOA CO!POD
? 7 ! PDIC1
Dol ! ! I ov!
AY!AWOWFPCPICOC
5 I WC
I PPIACAWDYM!
OYDIOOOIOOPPOD
5 " /% COl
! POO!POWPOM
5 ! D
I YOIYW!MP! C!
OYOPMM
5 YCICPY
5 % CP1
5 )%
5 ! CAIPAO
5 b ! PPIO1!l C!
PCPPMWEMM
5 ! PCACPY
5 I POOPOO
5 | PPICWIOCP1D
o ! ODDPDO

5

5

5
5

! M! O1A! OPC!IOCC!OYY!DD"
OA1!OAD!ODWPOO! PWPPMCPDO!

T
! 9!1CP

! 0! O1PP10

OCCPDC
; c B ! OAM
e !  Y!IOCLOMMDAWP1CPPW!
PYMPMMPDW

! PPW

e !

! !
"1 PYMPYAPYD
? ! ! 11 OYIMMAO! 010!
PYP! !
B; ! PDW
! OMIDP!IP1WPOP
! ! PO! PD! YAl W1! OMW!
POW
! I % COW
% A0!010
! OAWROO
e ! PW!MO! OO1!OQY!D"
OP1!AWIOAMPAWCPO

Ew-%OCC

5

' % PYDPWPPMMPDD
5 % ODA
%
%
! X 41 PCO
! O 6
! ' C1
! VBIPIMPMP
! o >1 PAW
! PDWPDA
! PDWPDD
el VvV | PAP
I Xe6!low
> I A1LIAO! WO
! ! I OWMPCC!
CPW
I PCCPO1

I PAC

" % OYCIOAO

! YCIPOM
! POO!POP!ICP1



! !
% PWP
! ? 'l CPO
! I DP! I PAW
e ! OWIOMIOA
! "TA

POOPWICP1

! OWIPOPPOC
B ! PWO
| 1
% OPD!ODMPOO!PPD!PYA!
PDD
% OCI1IOADODOPOM
! CP1
! OADDD1
! OD1PDC
! OD1PYA
! ocP
7! 6 !
OMOOAMPPO
! PW
% OCM
% PYO!PM1
% 00
% OADOD1
% POOPWCPWP
! MWHAO! OAD!
COWCOALCODCP1
5 ' PWP!
5 ! P1W
b ! b
: ! CO!P11! P10!
P®!PAOQ!C10
% OoCD
! @: X! I 00D
% OA
! ! I PAW
! ! hYM
! PY!'OWWOMWZPY
5 ! C1P
! O1lYM!ODW
! 6 !
! 6 !

oo aoa
[on

Cl YA! !

WOAY

! ! PMIWO!A1! 010!

! CPIYWIOCCP1D
! PAO!PAMPAA

% PYD
! !

5 ! ODM
% W1

OAAIOD1!ODP!

112

! OWYRYO
I OWYPC1
]
PDMCA! CPM
! I OCMOWO!
PCYPAC
! ! PCCP00!COW
5 I OOYDDPYO
5 ! P1IMWOOYOOD!
OPOOPCDYY
5 B B e!
CP[ICPM
I YPIYO!P1DIPOC
5 ! O1MIODDPOYCIO
% e 1)
I MO![[W! OP1
2 % POM
I 91 1 MCA1l
I X 1 PAO
I MD
I P0OO
5 1 POM
I POW
I POO
! POOIPOY!IPO'
6 9%OAIPMNDIO1
% POA
! CPO
R
- 1L ' 1 PYM
% OMIWP
I 0A
LWy
I 9ICM
! ! oow
! | DD
I Al OAO
5 ! OMPDAYPOA
5 I PYIOM'! OMMIA | OAP
% OMW
I AWPOA
I PPO
I POAPYCPO1!P00
! I MWDOAPMC
! 21 PCO
I X 10M
! I | ODIPOP
! 1D
I Cl100! COACP1
I O1P
I CDYNO

MWPMD!

[ &)



"

! I DA!I'XCC!dYW[ DD $8
dDMPDD
5 I 01!'W1!IOMCHMY[P-O
! C10
5 I OP!IOY!WOC1D
! MY
! !
! 10
! \Y I DCPMYPAW
Z ! X oww
z ! : ' MM
z ! ! <YO
Z x ! XIPO
Z B? ! 41 P
Z ! PMICYID1!0O1Y!O10!OWPOAC]
P01 CNY
Z ! Z!O0Yo
z I X 1Y0
z Z ! MCMD
Z ' 4! OAM
z | 6! OPA
z ! : 1 PO
z | I WPWDABOBP1A
VAR X'l DC
! PO! OWO
z I CP
! PAC
% PDO
! I OMA
! OCP!
z ! -1 OP
! % POD
Z ! X 1 POAPPA
zZ ! ! DD!OAMPDP
VAR ! D1
! P1O!POPIPPY!PDPIPDY!
PDMC11
z ! 6! PDO
Z6 o ! -1 AMIDCIOP
Z ! 4! PMMPDO
z ! 1 0P
I OCPC10
z ! OO0AP1P
! PDY
Z ! -1 OMP
! I ODAPWM®PWCb
zZ | >1 OMO
z ! X 0P
% PDO

Z 1 '1cD
z ! PDO
zZ | DD
z - Bl WIMIMM
! omc
! PDPCI10IC1P!
ciw
z 71 1oyl
z ? V | PLLIPAW
! I OWMPAY!
PDY
Z ' - ZIPPC
Z ' ;1 | COMWWOOPPD1
z I PIP1ICPICAICDWWAD!

AY!DYd1C 3M[ dOP!P11!IP1M!IPOC!
PPDIPY1IPYWPWPPWOPMYPAD!

PD1!PDOPDAICOPICOCLCOYLOO0!
CBD

! OYWOOMIODC
5 ! OoDC
% 0..POD
z A
z ! CClPA®
z ! I WIOCM1IPMY
Z B ! AY!OYMOWP
Z B ! AY! O1Y!010!
PWO
zZ ! Z 7! WCMOPIM
z ! 4 ! PCA
Z ' 'l P1D
z o=, ! 0oo0cC
6 ! ?!1 POC
! WYMOP1CIPY1
! YP!OCD
$ % ! PM
A % OYIOD!POY
! I C1y
! PCYPCO
6 ? 1 ;1 YO
6 6 ! 0A! 010
6 6 ! coy
6 ! X711 A
6 ! ; mICM
6 ! 41 A
6 ! OAW
6 !
I YPIYWPAM!
e < I OMW

[N



Emperor, 7, 133, 192

— Eastern, 128, 192

— Holy Roman, 128, 196, 286

Empire, 35, 90, 91, 133, 192

— Eastern, 192

— Holy Roman, xx, 9, 90, 286, 312

— Roman, 11

empiricism, 3, 271, 282, 283

Endres, J. A., 93

England, 57, 152, 263

enthusiasm, 206, 207, 240

Epicureans, 74
0 % see equity

epistemology, 113, 114, 115, 165

equality, political, 151, 222

— and grace, 193

— nature, 151, 156, 193

— human, 193

— of citizenship, 223, 296

equity, 4, 27, 51, 52, 94, 177. «66.
224, 242. 299, 300, 304, 305, 306,
307. 309.

‘Equity Wing’, 179, 304

Eruigena, John Scot, 65, 77

Eschmann, I. T., 43, 239, 257, 261

Eternal Law, to, 16, 21, 108, 115,
116, 136, 159, 171, 326

$ 19% 15, 8!

$ # % 8i

ethical formalism, too

ethical man an abstraction, 241

% 307

$= $ % 240

Eugenio of Palermo, xx

Eusebius, 27

evidence, juridical, 34, 225

excommunication, 24, 185

exceptions to law, 224, 305, 306, 307

executive power, 291, 292, 293

exemplars, social and political, 18,
96, 102, 127, 136, 324

expediency, 294

externality of human justice, xxv, 184,
185, 226, see limits of government,
of law

extra-political virtue, 208, 238, 240,
see virtue

Ezzclino, 54

Faculty-Psychology, 163, 268
Faidhcrbe, A., 222

/13

fair shares, 222, 296

faith, theological virtue, 238, 241

Fall, the, 155» >9«. see Original Sin

family-group, 45, 57, 215, 320, see
paternalism

father-principle, 287

Faval, E., 272

Favcntinus, 141, 143

Fessard, G., 317

fellowship, the, 317, 326

Ferdinand Il of Castille, xxi

feudalism, xvii, 22, 55, G2, 91, 92, 93,
208, 209, 302

feudal jurists, Go

Fichtenau, H., 9

fiction, legal, 257, 306

fidciatic theology, 315
% legal and social, 304

Figgis, J. N., 8, 174

Filthaut, E., 13

Fisher, StJohn, 209, 302

Fisher, H. A. L., 256

Flagellants, 101, 207

flesh, the, 117

Flichc, A., 37
4 %
Flower, R., 65

folk-lore, 3, 255, 318, 319

folkright, 173

Follict, J., 37

‘folly of Christian perfection, 240
Folz, R., 90

X % 139

force, use of, 8, 24, 42, 70, 75, 114,

234
Forchiclli, J., 30
Fortcsquc, A., 82
Forest, A., 2
Forester, C. S., 322

% 39

XXv, 24, 185

! % 24, 180
Foster, E. F., 267
Foster, K., 79
Fournier, P., 29, 32, 50, 207
France, 50
Franceschini, E., 82, 268
Franciscans, 2, 20, 38, 67, 69, 71, 84,

117, 156, 207, 265,313
Franklin, Benjamin, 290
Franks. 56, 275

% 01%207, 236



I*.

4 % 69

fraud, 212

Frazer,J. G. (SirJames), 259

Frederick 11, Emperor, xx, 30,58, 65,
76, 79, 80, 148, 207, 213, 286

free trade, 56

freewill, 127, 181

French Law Schools, 50, 52, 305

Freud, S., xxiii, 320

friars, 38, 62, 66, 67, 152, 203, 206,
239, 244, 246, 247

Friedberg, E., 32

friendliness, see % sympathy,

friendship, 318, see charity
% xXxi, 290

4 V% 287

Fulk, Bishop of Toulouse, 67

fundamental laws, 160, 194

Fyfe, F. M.» 76

Gaius, 19, 75, 117, 142

Galbraith, G. R., 67

Gamer, H., 33

Gandillac, M. de, 2

Gardeil, A., 238

Gaselce, S., 278

Gaulthier, R. A., 105, 268

Gelasius, Pope St, xxiii

general will, 198

Genoa, xix, 56
% 261

Gerard of Abbeville, 246

Gerard of Cremona, 79

Germany, 57, 232

Gestalt Psychology t19

Geyer, B., 79

Geyl, P., 21

Ghellinck, J. de, 7, 33

Gibbon, Edward, 275

Gierke, O. von, 189, 213, 2x4, 253

Gifts of the Holy Ghost, 240

Giguére, R. M., 87

Gilbert de la Porrée, 73

Gilby, T., xxii, 92, 113, 129, 138, 165,
*87, 199, 240, 243, 261, 280

Giles of Rome, 40, 104, 19!, 8

Gillet, P., 257

Gilson, E., xxii, 2, 8, 77, 79» So. 87,
95. 258, 266, 27a

Giraldas Cambrcnsis, 12, 30
Glorieux, P. 13, 246, 266

% 49, 125, 285
Glossators, 49, 121
glosses on Roman Law, 49

gnome, 308

God as % 242, 247

— as sovereign authority, 108, 158,
196

— as social end, 243, 248, 249, 268,
327

— as sovereign law-giver, 108

— as supreme Good, 241

— as universal cause, 245, 327

Godfrey of Fontaines, 104

Godfrey of Trano, 48

Golden Age, Che, 8, 19, 115

Goliards, 64, 278

Gooch, G. £ 33

Gorce, M. M, 2

Gorgias of Leontini, 1to

% 179

Gospel Law, 21, 109, 138, 247, 306

Gough, J. W., 194, 214

government

— as art, xxvi

— and morals, 61

— as machine, 186, 210

— organ of, 194

— under law, 23, 61, 287

Grabmann, M., 39, 87, 266, 268

grace, 43, 109, 114, 119, 120, 162,
242, 248

— and law, 138, 1G2

— and nature, 102, 109, 118, 241,
see nature

— as personal, 241

Granicris, G., 126

Gratian, 30, 31, 32, 33, 45, 48, 49,
112, 134, 161

Greek

— and Latin, 107, 195, 274, 275, 277,
300» 303

— and Roman social concepts, 189

— City-State, 77, 85, 90, 269, 280

— Fathers, 5, 6

— influence on Middle Ages, 91

— medieval knowledge of, 6, 269,
27X, 274

— political sense, 17, 193, 194

— spirit, 17, 107, 109. 123, 189, 193,
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