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TREA TISE V I

TH E D ECA LO G U E

CH A PTER I

O RIG IN , CO N TEN T, O BLIG A TIO N

T h e  Ten Com m andm ents of G od com e to us by Revelation  

through Tradition. They w ere given to the  Jew ish people  

through M oses, and w ere confirm ed by Christ in the N ew  

D ispensation, w hich is the Law of Reality, w hereas the  

O ld Law w as the law of the shadow of things to com e  

(Col. 2, 17). The cerem onial precepts of the O ld Law  are  

displaced once  for all ; for the  Jew ish Sabbath, the Christian  

Church  has substituted Sunday  as the Lord ’s day, in  m em ory  

of Christ’s Resurrection.

The Com m andm ents sum m arize in explicit term s m an ’s 

duties according to N atural law . The first three precepts 

refer to the external w orship of G od, the last seven refer to  

authority in the fam ily, the sacredness of life and good  

report, the sanctity of m arriage and the rights of property  

respectively.

Since these precepts are im posed by  G od, their observance  

is prima facie a m atter of serious obligation. If they are  

violated in trivial m atters— w here from the nature of the  

case that is possible, as in the precept against theft— such  

violation is not a grave sin. It is the task  of  M oral Theology  

to try to distinguish betw een w hat is objectively serious and  

w hat is not, for there is an  objective order to be m aintained ; 

subjectivism in m orality leads to nothing but agnosticism  

or m oral anarchy.1

1 This is now here so clearly patent as in the reaction from all objective  

m orality that follow ed upon Luther’s teaching. H e him self deplored it and  

despaired of success in countering it (cf. G risar, Life, vol. V ) : “ It is clear 

enough how m uch m ore greedy, cruel, im m odest, sham eless, w icked, the  

people now is than it w as under Popery.” cf. M ari  tain, Three Reformers, 

p. 186. v

I V O L. II— B
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CH A PTER II

FIRST CO M M A N D M EN T

■-t v

• I t

2.

3-

SECTIO N 1. The Precept

T h e  First Com m andm ent is “ I am  the Lord thy G od . . . 

thou  shalt not have  strange  gods before  M e ” (Exod. 20, 2, 3).

This precept is affirm ative and prescribes acts of  the virtue  

of religion ; it is also negative and forbids acts contrary  

to the virtue. Th^-virtue of religion, in its strict sense and  

as em ployed here, is a m oral virtue, inclining one to give  

due w orship both-internal and external, to G od, as the  

Creator~and Sovereign Lord of all things. It is not a  

theological virtue, because its m aterial object is the w orship  

of G od, and its m otive is the reasonableness of giving such  

w orship. It is the greatest of all the m oral virtues.

The chief act of religion 1 is devotion, w hich is a ready  

w ill to w orship G od. W hen the act is externalized, religion  

m eans :

I. A doration, V ocal Prayer, Sacrifice (the First Com 

m andm ent).

V ow , O ath (the Second Com m andm ent).

Public W orship (the Third Com m andm ent).

SECTIO N 2. D evotion

D evotion is the foundation of all religious acts, for it is 

the prom pt w ill of offering oneself to the service of G od. 

“ In the head of the book it is w ritten of M e that I should  

do thy w ill. O  m y G od, I have desired it, and thy law  in  

the m idst of  m y heart ” (Ps. 39, 8) ; “ M y  food is to do the  

w ill of H im  w ho sent M e ” (Jn. 4, 34).

1 It w as said above that religion is here defined in its strictest sense. In  

a general sense, religion com prises all our duties to G odx those of charity as 

w ell as of  justice. W e have a duty  of  justice, because G od is our Creator and  

Providence in all respects and is Lord over all (S. Th., S., 2. 2, q. 8 t , a. 2) ; 

but religious w orship is also due to G od as our highest good, that is, from  the 

m otive of  charity (S. Th., S.> 2. 2, q. 81, a. 1), and that, even from  the point 

of view of N atural law . This Jove of G od for H is ow n sake is the greatest 

and highest m oral act. In the text w e speak of religion in its strictest sense.



A D O RA TIO N 3

The chief  effect of  devotion is the spiritual joy  of the m ind  

w hich results from the surrender of oneself to G od ; the  

secondary effect is sorrow from the consideration of one ’s 

failings and the absence of the vision of G od. Tears also  

issue from the sentim ent of devotion, just as m en are w ont 

to shed tears through the sentim ent of love, w hen they  

receive their children or dear friends, w hom they thought 

they had lost.1

• ft o \  *'-4 K ’

SECTIO N 3. A doration

A doration is internal, w hen w e acknow ledge the divine  

excellence and our subjection and intend this acknow ledge

m ent and subjection ; it is external, w hen these are out

w ardly m anifested.

A doration is the external w orship or honour paid to  

excellence. W e exhibit signs of hum ility in our bodies, in  

order to incite our affections to subm it to G od, since it is 

connatural to us to proceed from  the sensible to the intel

ligible. This honour can, therefore, be given to G od and  

H is Saints.

I. To  G od, unique  interior and external honour are paid  

on account of  H is infinite excellences and  suprem e  dom inion. 

This w orship is due to the H oly Trinity, to each D ivine  

Person, to  Christ our Lord, to Christ living  and present under 

the sacram ental species (c. 1255), and  to  the Sacred H eart.2

This latria or suprem e honour is due to G od by  the precept 

of nature  : for G od has suprem e dom inion over all things, 

and it is reasonable and obligator}' that such a O ne should  

be externally honoured. It is due also by positive divine  

precept : “ The Lord  thy  G od  shalt thou  adore ” (M t. 4, 10). 

The precept is fulfilled w hen w e fulfil other precepts w hich  

are ordinarily associated w ith external w orship. Sacrifice  

is the only distinctive act of w orship that can be offered

1 S. Th., S., 2. 2, q. 82, aa. 3, 4.

1 The adoration offered to the Sacred H eart of our Saviour is an act of 

suprem e w orship. W e truly adore that Sacred H eart because it belongs to  

G od and is a part of the Sacred H um anity of Christ, G od-m an, and is hypos- 

tatically united to the W ord, and therefore the im m ediate object of our 

adoration is the physical and living heart of Christ, as the sym bol of the love  

of Christ for us (Pesch, Comp., Ill, n. 69).



to G od alone, since it is acknow ledgem ent of H is suprem e  

dom inion.

2. To the M other of G od, the highest kind of w orship, 

short of divine, is due on account of her pre-em inent 

excellence ; such w 'orship is called hyperdidia. (

3. A  lesser kind  of  w orship  is due to  the Saints on  account 

of their personal excellence and their special likeness to  

G od ; such w orship is called dulia.

4. W orship is absolute, if  offered to G od or to H is Saints 

as persons. It is relative, if offered to im ages (pictures, 

statues) of them , or to the sacred relics of the Saints, and  

such relative w orship is due to these things. They are  

honoured, not for any intrinsic sanctity or excellence, but 

by  reason of the m oral connexion  they  have  w ith  the persons 

w hom  they represent.

5. W orship  is public, if  offered in  the nam e of  the Church

by those legitim ately deputed to do so in the m anner 

prescribed (c. 1256)? - ,

SECTIO N 4. H onour to the Saints and Relics

I. External honour m ay be publicly offered only to  

those servants of G od w ho have been declared by the  

Church to be Saints or Blessed. To the Saints, honour 

m ay be offered anyw here and by any befitting act, but the  

Blessed m ay not be honoured except w here and how the  

Rom an Pontiff perm its (c. 1277). Those w ho have died  

and are reputed Saints m ay not be publicly w orshipped— if 

not as yet beatified or canonized— nor m ay representations 

of them  be set upon the altars at all, nor even outside the  

altars w ith aureoles, but they and their lives m ay be the  

subject of representations on the  church  w alls or in  w indow s, 

w ithout, how ever, any expression of w orship or attribution  

of sanctity, or in a m anner that is w orldly or unusual

1 Canon 1256 is as follow s : “W orship, if  offered in the nam e  of the Church  

by persons legitim ately deputed to do so and by* acts to be directed only to  

G od, the Saints and the Blessed, is called public.” The  1 and  ’ of the canon is 

equivalent to ‘ or as explained by Pope Benedict X IV , c. Quamvis justo.
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(D .A ., 3835).1 Relics of the Saints "arc given a relative  

honour inasm uch as they arc connected w ith the person  i :

w hose relics they arc. They thus participate in a certain  

dignity and sanctity, w hich is the reason w hy they m ay not 

be treated unbecom ingly, and m ay be positively honoured. |

2. N otable relics2 of the Saints or the Beatified m ay not

be kept in houses or private oratories w ithout express leave  y

of  the local O rdinary (c. 1282, 1) ; relics that are not notable

m ay  be kept in a private house or piously w orn (c. 1282, 2). PHI ill
3. Public veneration is perm itted to those relics only

w hicji are know n  to bejgenuinc from  the authentic docum ent · .
of a'Cardinal or a local O rdinary or other person delegated  unlli

ad hoc (c. 1283), but not of a vicar general w ithout special

m andate (c. 1283, 2), nor can he, w ithout special m an- |W ; -
date, authenticate a part of a relic taken from  one already  

authenticated, nor give a new  certificate of authenticity, nor 

place a new  seal upon a relic.3 If these authentic docu-

m ents have perished, the relics m ay not be exposed for HIMr
public veneration before judgm ent is favourably given by  ;

the local O rdinary, but ancient relics arc to retain the  

veneration hitherto paid to them , unless they are certainly  

proved to be false or supposititious (c. 1285). Those w ho  ’

m ake false relics or deliberately sell, distribute or expose  

such for public veneration are excom m unicated (c. 2326).

4. Relics, w hen exposed, arc to be enclosed w ithin

reliquaries and sealed, but relics of the True Cross m ay  JiW

never be exposed to public w orship in the sam e reliquary  I Ι··|!
w ith the relics of a Saint (c. 1287),

5. It is forbidden to sell relics : the Church utters a  jll·!*
w arning against their being sold or passing into non- ί)Ι· |Μ · Ι!

Catholic possession (c. 1289). N otable relics or precious  lilS?
im ages (i.e., precious on account of age, artistic w ork or |i · |Β

conspicuous veneration) that are honoured in a church by  ί · |· Ή ί.

great popular devotion cannot be validly alienated, nor Η · η t]

1 Servants of  G od  cannot be called V enerable w hen their cause  is introduced, It· In ,·.
but w hen the heroism  of their virtues or their m artyrdom  has been adm itted  IIH I

by the Suprem e Pontiff (S.R.C., A ug. 26, 1913, cc. 2084, 2115).

3 Such are : the body, head, arm (and either half if it), heart, tongue, 

hand, leg, that part w herein the m artyr suffered, if it is com plete and not 

sm all (c. 1281). 3 P.C .C .J., July 17, 1933·

I



perm anently transferred to another church, w ithout A pos- 

tolic sanction (c. 1281). Such precious im ages publicly  

exposed to veneration in churches or public oratories m ay  

not be repaired— w hen repair is needful— w ithout w ritten  

consent of the O rdinary (c. 1280).

SECTIO N 5. Prayer

Prayer is the raising up of the m ind and heart to G od, to  

ask G od for favours w hich it befits H im to give. It is 

form ally an act of intellect. Prayer is, therefore, the  

elevation or ascent of the m ind and heart to G od. Every  

approach of  ours to G od includes petition at least virtually. 

It is im possible to conceive any intercourse or consideration  

betw een m an and G od w here the creature does not receive  

and G od does not bestow . The thanksgiving of the Blessed  

in heaven is a virtual petition that their possession of G od  

m ay be everlasting.1

1 V erm ., II, n. 179.

* cf. S. Th., S., 2. 2, q. 83, a. 2, c. It is foolish to ask the question : W hy  

should w e pray at all ? Christ our Lord has com m anded us to pray. It is 

not less foolish to say that a sinner cannot pray w ith G od ’s help, for the very  

beginning of his conversion and pow er to turn to G od is a gift of G od, quite 

uncovcnanted. But that fact m akes G od ’s m ercy the m ore w onderful. This 

is explained by S. Thom as w hen he says that a m an cannot indeed prepare

1. K inds

Prayer m ay be m ental, vocal, private, public. It is public  

w hen offered in the nam e of the Church by one deputed to  

do  so  and  in  the  proper m anner. H oly  M ass is the suprem e 

public prayer of the Church.

2. N ecessity

M an m ust dispose him self for justification, otherw ise he  

cannot be saved. H e m ust, therefore, turn to G od in som e  

w ay. This conversion is prayer, and in this sense prayer 

is absolutely necessary for salvation. W e do not pray so  

as to enlighten G od or to change H is D ivine W ill, but w e 

pray in order to dispose ourselves to receive w hat G od has 

decreed to give us w hen w e pray.2



PRA Y ER

Besides being necessary in the sense  just explained, prayer 

is m atter of divine precept, even for sinners : “ A nd H e  

spoke to them  a parable that w e ought alw ays to pray and  

not to faint” (Lk. 18, i). It is the ordinary m eans of 

obtaining G od ’s graces : “ A sk and ye shall receive ” (Jn. 

16, 24)·  '

W e m ust pray  often during  life : “ Pray w ithout ceasing ”  

(1 Thess. 5, 17), that is, our hearts m ust never be turned  

aw ay from G od ; they m ust ever be raised to H im by an  

intention, once m ade and never retracted, and so long as 

w e are  in  this life, w e m ust never give up  prayer but persevere  

in asking for graces. Every day w e need G od ’s help that 

w e m ay not fall into sin. But it is now here determ ined  

that w e are bound to pray in set term s every day : and  

therefore the om ission of m orning and (or) night prayers is 

not strictly  sinful, unless due to spiritual sloth or negligence.

W e m ust certainly pray in tem ptations that cannot, w ith

out prayer, be overcom e ; also w hen other precepts (v.g., 

the precept of confession) require prayer, and on occasions 

(such as w ar, fam ine, pestilence) w hen divine help is neces

sary. Lastly, w e m ust pray at the hour of death if w e are  

not in the grace of G od, for then m ost of all it behoves us 

to be friends of G od.1

3. Characteristics

Prayer m ust be  attentive, persevering, reverential, hum ble, 

trustful and offered up for things necessary or useful to  

salvation. V oluntary distraction in prayer is sinful because  

irreverent. A  set form of w ords is not prayer at all if w e  

have not external attention, that is, if w e are engaged in

him self for grace (i.e., for the state of friendship w ith G od) unless G od helps 

his free w ill to turn to H im  by m oving it : “ Convert us O  Lord to Thee and  

w e shall be converted.” Lastly, though G od has decreed w hat H e w ill give  

us w hen w e pray, H e decreed to give it to us foreseeing our free prayer. H e  

has settled that, as a  fact, such  and  such  a field shall yield crops, but H e  foresees 

that in such a case the field w ill be tilled and  sow n.

1 It is the height of  folly to say that it is cow ardly to pray and that G od has 

settled already to save us or to let us perish. To pray is but the fulfilling

of our natural obligations ; and G od ’s unalterable decrees, though indeed  

inscrutable, take account of  our hum an efforts.
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doing  w hat is absolutely  incom patible w ith  internal attention  

of even the m ost tenuous kind. But actual attention to  

w hat w e are  saying  is certainly not essential, for involuntary  

distractions do not m ake prayer cease to be an appeal to  

G od ; even less necessary is it to understand the w ords w e 

use, for a child often does not understand w hat it says, and  

a priest truly says divine office as the prayer of the Church, 

though he does not understand everything it contains.1 

But prayer is undoubtedly better for ourselves if w e give it 

actual attention, and if w e understand it. Prayer m ust be  

trustful, even though G od does not give us w hat w e ask for. 

W e m ust, how ever, trust H im  to give us som ething equally  

good or better, and alw ays pray in accordance w ith H is 

D ivine W ill."

4. W ho can pray

Christ our Lord now  intercedes for us in heaven (H eb. 7, 

25), in that, as a perpetual victim {hostia perpetua of S. 

Thom as), H is Sacred W ounds and H is glorious H um anity  

are a title to w inning from G od all graces for m ankind. 

O ur Blessed Lady is the M ediatrix of all graces. She has 

been so styled in pontifical docum ents and in the M ass 

assigned to that title. This is the belief of the faithful, 

though as yet it is not a dogm a of Catholic Faith.2 The  

Saints can pray for us that G od m ay give us all graces 

in accordance w ith H is H oly W ill. The Souls in  

Purgatory can pray for those living on earth, although  

perhaps they do not know our individual thoughts or 

needs.3 They can also, it is credible, pray for one another 

and for them selves, though in their present state they can  

offer no  condign  satisfaction, but it seem s probable that they

1 The trite objection that this m akes prayer m echanical m ay be set aside, 

because nobody understands the m ysteries of heaven, yet w e rightly pray for 

salvation. The sam e objection w ould repudiate altogether the recitation of 

the Rosary as senseless repetition, and w ould urge that one prayer once in  

a  lifetim e is sufficient. The greatest D octors of the Church saw  no difficulties 

w here heretics affected to be shocked.

* V erm ., II, n. 181.

• S. Thom as held that the H oly Souls do not know  our thoughts or w ords : 

S., 2. 2, q. 83, a. 4, ad 2 et 3 ; a. u, ad 3 ; cf. S. R. Bellarm ine, de 

II, c. 15 ; Suarez, de Oral., c. 11, n. 16.
Purg.



can beg G od to m ove us to pray and to m ake satisfaction  

for them .1 Lastly, those living on earth, even sinners, can  

pray  for them selves and others.

5. For W hom  to pray

W e m ay  pray  for ourselves, for  all the living, for the  Souls in  

Purgatory. W e m ay not pray for those w ho can derive  

no profit from our prayers. W hen w e pray for G od ’s 

glory to be increased, G od, of course, cannot derive any  

benefit from  our prayers, but m ankind does. The faithful 

m ay pray privately, scandal apart, even for the excom 

m unicate, living or dead ; a priest m ay  offer M ass privately, 

and  scandal apart, for the excom m unicate, but if  such  person  

be one excom m unicated by nam e by the H oly See and the  

sentence is published w ith express m ention that such a  

one is to be avoided, private M ass m ay be offered only for 

his conversion (c. 2262) ; no express sentence is needed in  

the case of  one w ho lays violent hands on the Pope (c. 2343).

6. W hat to pray  for

W e m ay pray for all graces, helps, opportunities that w ill 

lead to salvation, but for tem poral benefits only in so far 

as they conduce to that end. W e m ay, therefore, ask for 

specific favours as w ell as for favours in general. W hen a  

particular favour asked for is not granted, it m ay be, as 

S. A ugustine points out, that G od w ishes us to persevere in  

prayer, to be the m ore fitted to receive that or other graces 

w hich H e intends to give. If a favour is not granted, and  

through lapse of  tim e cannot now  be granted, as in the case  

of  the sick w hose recovery w e have prayed  for but w ho have  

died, w e m ust trust that G od has heard our prayers and has 

granted som e favour even better than that for w hich w e  

asked.

7. The Efficacy of Prayer

Prayer is infallibly heard by G od : “ A sk and it shall be  

given to you ” (M t. 7, 7). “ A ll, w hatsoever ye ask for in  

prayer believing, ye shall receive” (M t. 21, 22). The

1 V erm ., II, η. 181 ; Suarez, de Relig., tr. 4, lib. 1, c. 10, nn. 25-28.



Ι-

»

ΙΟ

divine prom ises extend to  sinners as w ell as to the  just. Ί  he  

sinner is m oved by G od to pray, and his prayer w ill be heard  

on condition that he co-operates w ith divine grace. Since  

S. Paul (Ephes. 6,18) speaks of  prayers for others, and desired  

his hearers to pray  for all m en (i Tim . 2, 1 sqq.), and  S. John  

(1 Jn. 5, 16) bids us pray for a brother, and since w e are  

com m anded to love one another and prayer is an act of 

love, G od w ill hear our prayers for others. But such prayer 

for others m ay be said not to be infallibly heard, since the  

necessary disposition to receive graces is required in others. 

Furtherm ore, our prayer for Souls in Purgatory, though  

certainly effectual in general,1 m ay not be heard for a  

particular soul so as to appease D ivine  Justice, for it is held  

that other conditions m ay be necessary besides the present 

disposition of the H oly Souls ; these other conditions are  

inscrutable.

8. To  W hom  to  pray

W e rightly pray  to G od, to the Blessed M other of G od, to  

all the Saints and A ngels. In private prayer w e m ay pray  

to children w ho, after Baptism , died before reaching the  

use of reason. W e m ay probably  pray to the H oly Souls in  

Purgatory.2

There is no strict obligation to pray to the Saints, but one  

w ho deliberately refrains from ever praying to the Saints 

and to the M other of G od w ould probably be guilty of a  

venial sin of contem pt, negligence, or sloth, and w ould be  

guilty of a grievous sin of heresy if  he denied the efficacy of 

such prayers. Canon 1276 bids all the faithful to have a  

filial devotion tow ards the Blessed V irgin M ary.

Pastoral N ote

Parents should teach their children to pray and should  

pray w ith them  ; in the child ’s early years, it is a parent’s

1 Taught by the Councils of Lyons II, Florence and Trent, and em bodied  

in the Tridentine Profession of Faith.

3 S. Thom as (S., 2. 2, q. 83, a. 4) appears to deny this, but there are m any  

divines w ho think that the H oly Souls do pray for us on earth, and that w e 

m ay invoke their prayers ; the faithful certainly pray to them  ; cf. G énicot, 

I, it. 261, and authors there cited.



privilege to pray at the child ’s bedside. The pastor should  

teach his people to pray devoutly, not hurriedly nor per

functorily. H e should him self pray w ith his people, and  

teach them  by exam ple to pronounce the w ords distinctly. 

Courses of serm ons m ight usefully be given on the com m on  

prayers of the Church ; these prayers enshrine a w onderful 

am ount of doctrine. The devoted pastor w ill also pray  

w ith the sick and the infirm . The pastor w ill w ish to lead  

som e of his devout people to the practice of m ental prayer. 

This, as distinguished from  vocal prayer— w hen the petition  

is form ulated in w ords— is not expressed in any phrases. 

It is either m editation or contem plation. M editation is 

usually  discursive, in  w hich  the  m ind  passes from  one thought 

to another, deriving lessons, help, or exam ple from each, 

and suggesting to the w ill appropriate acts of faith, hope, 

love and other virtues. Contem plation is the affective 

consideration of  som e truth  or m ystery, in so far as a  m ystery  

can be grasped. O rdinary contem plation has not the  

intim ate sense of  the D ivine Presence, w hich is the property  

of a m ystical contem plation.1

To enable his people to m editate, the pastor w ill read at 

night prayers, w here these are said publicly, som e verses 

from the gospels, or from  the Imitation of Christ, in order to  

give the hearer food for thought.

It w ould be a m istake to suppose that little children are  

incapable of  m editation. Som e of  the m ost fruitful m om ents 

and the happiest during retreats, are those w hen children, 

kneeling before the Blessed Sacram ent, are given som e  

thoughts to ponder on. It requires no great m ental 

apparatus to m editate ; even the poorest and the m ost 

uncultured can acquire the art of m editation.

SECTIO N 6. Sins contrary to Religion by excess

1. Superstition

Superstition in general is the giving to a creature the  

honour that belongs to G od alone, or the giving to G od  

H im self honour that is false or superfluous.

The form er kind of superstition is essentially a grievous

1 V erm ., II, n. 179.
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sin. The latter kind, w hen false, is a grievous sin ; w hen  

superfluous, it is usually a venial sin, apart from scandal 

or grave positive prohibition by the Church. Thus, it is 

forbidden to the celebrant of M ass to add prayers of his 

ow n to those liturgical prayers of the M ass that are pre

scribed or perm itted. To do so w ould be superfluous 

w orship.1 Superstition that offers divine w orship to false 

deities com prises idolatry, vain observance and divination.

1 It w ould be superfluous w orship to honour G od or the Saints by  a precise 

num ber of  candles lighted, or prayers said, or particular num bers, if  the w or

shipper relied on num bers by  them selves. Canons (c. 1261) bid the O rdinary  

to see that no  superstitious practice is allow ed to creep in am ong the people. 

Recently  (1932) votive  candles have been  rem oved from  the  churches in Rom e.

* E. R. H ull, S.J., Hinduism, p. 21 (C .T.S.).

•

2. Idolatry

Idolatry is the giving to any creature divine honour, v.g., 

sacrifices to Satan, to idols, to the elem ents, genuflecting  

to  idols as to  G od. It is sim ulated or m aterial if  such  honour 

is given externally only, and is then a grievous sin as it is 

an external repudiation of G od. It is also called m aterial 

(but not sim ulated) w hen it is given inadvertently, and is 

not then  sinful. W hen  divine  w orship  is offered to  a  creature  

thought to  be truly divine, the idolatry is perfect and  form al, 

and  though  an  affront to G od, view ed in  itself, it is not sinful 

because  it is unintentional. Idolatry  is form al but im perfect 

w hen divine w orship is given to a creature, either out of 

hatred to G od, or from  the m otive of w inning som e favour 

from the creature. This, if fully deliberate, is a grievous 

sin, being  a deadly  affront to  G od.

In m issionary countries it is found that the prim itive, 

uneducated pagan  w orships stones, trees, anim als, and m any  

inanim ate and irrational things. It is questionable w hether 

they  alw ays w orship  the  thing  itself. Students of  com parative  

religion m aintain that im age-w orship is anim istic in its 

low er form , and sym bolic in its higher.2 The concrete  

object is view ed as invisibly perm eated or anim ated by the  

presence  of  a  spirit, of  w hich  it is the dw elling-place. H indus 

have a ritual for inducing the presence of the god, as by



covering a suitable object w ith verm ilion paint.1 The  

educated pagans adopt the sym bolic explanation, that is, 

that the im age is a sym bol of som e attribute of the deity. 

A Brahm in priest explains his belief by saying : “G od is 

everyw here, for H e is everything and in everything. W hat 

w e m ean is only that H e is m ore operative tow ards us in  

the im age than apart from  it.”
U

3. V ain O bservance  ' {'· · ■■

V ain  O bservance is a superstitious act that em ploys m eans 

not instituted by G od, nor in any w ay becom ing, in order 

to obtain a favour. It m ay be concerned about acquiring  

know ledge w ithout labour (ars notoria), seeking health by  

absurd m ethods (ars sanitatum), seeking inform ation through  

chance {observantia eventuum). It is exercised by m agic, 

charm s, spells, cabalistic signs. It is usually a grievous sin, 

because there is in  it at least a tacit invocation of  som e pow er 

other than that of G od, usually dem oniacal.

It is obviously not V ain O bservance to w ear m edals, 

crucifixes, scapulars, relics— for these are not used as 

though they possessed m agical pow ers— nor to recite a  

certain fixed num ber of prayers— provided one does not 

rely on the num ber as such— in the confident expectation  

of help in tem poral or spiritual difficulties. But uncon

scious superstition m ay insinuate itself even into pious 

practices, and the young especially m ust be taught the  

Catholic doctrine of the use of em blem s.

4. M agic

M agic is exercised am ongst barbarous tribes by native  

w itch-doctors. These claim preternatural pow ers through  

the em ploym ent of signs and incantations. In China, 

Japan and A frica, m agic is used to placate unfriendly  spirits, 

and tliis is a kind of invocation of the dem on. Since the  

native doctors are often very successful, this grim belief in  

the pow er of the evil spirits is one of the last things to be  

relinquished by the natives. The belief in the pow er of

1 A bbé D ubois explained how this w as done in his tim e, early nineteenth  

century ; cf. Hindu Manners, Customs and Ceremonies (O xford, 1924), p. 582.
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the evil eye is recurrent in civilized countries. A n instance 

occurred as recently as 1926, w hen at Bom bom , near Paris, 

the Curé of the village w as suspected of having an evil, 

psychical influence  over a  certain  lady, and  of  being  possessed  

by the devil. The people w ere so convinced of this baneful 

influence that they tied him  to a tree and beat him  nearly  

to death.

S. Thom as has a curious opinion on the pow er of the  

dem on to em ploy  the  phases of the m oon to affect m ankind, 

and the pow er of  w itches to  affect, by  their poisonous glances, 

the tender bodies of  children. The latter, he says, m ay per

haps happen by G od ’s perm ission, or by a secret com pact 

w ith the dem on.1

5. D ivination

D ivination is the investigation of  the occult by the explicit 

or im plicit invocation of the devil’s aid. Such aid is 

im plicitly sought w hen altogether disproportionate m eans 

are em ployed to search out the occult. There have been, 

and  in  barbarous countries still are, m any  kinds of  divination, 

such as astrology— w hen it m eans m ore than reading the  

horoscope, once so fashionable but so silly,— augury (from  

the flight or chattering of birds), divination by vivisection, 

cheirom ancy (w hich survives in m odem  palm istry, if used  

for learning the occult and not m erely for the playful— and  

usually rem unerative— reading of character), necrom ancy  

(m odem spiritualism ), casting of lots, dream -om ens and  

oracles. M ankind is singularly liable to this kind of super

stition. The Rom ans m ade of it a fine art, till its unreality  

w as unm asked, and the augurs w anked at one another. It 

has survived to our ow n tim e am ongst the Chinese and the  

A frican negroes especially, and in the form  of spiritualism , 

in alm ost every civilized country. Express divination is a  

grievous sin, both  because  it is an  insult to  G od and a danger 

to m an : “ The Lord abhorreth all these things and for 

these abom inations H e w ill destroy them at thy com ing  ”  

(D eut. 18, 10-12). If divination is tacit or presum ptive, 

though dangerous, it is not necessarily a grievous sin, as

* I
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SIN S CO N TRA RY TO RELIG IO N

it m ay be due to ignorance or stupidity. Practices such as 

crystal-gazing 1 (scrying) or cup-reading (strangely called  

cup-tossing), though strictly not exam ples of divination, 

often lead to it ; the form er is to be especially discouraged.

The scrycr uses either a crystal sphere or som ething  

equivalent, as a piece of glass, a m irror, a pool of ink or 

blood in the palm  of the hand. The pictures m ay appear 

instantly or after a very brief interval, and events, past 

and future, are seen, it is alleged, in the ‘m ind ’s eye’ . 

Children are used as seers and often succeed very w ell. 

Scrying deceives those w ho w ant to be deceived, and w hen

used to foretell the future it is certainly divination. It m ay  

succeed in evoking pictures of the past but this is probably  

due to m ental telepathy. It m ight possibly  be due to Satan, 

but w e are not obliged to think so. f ; .. r

The use of the divining rod to discover flow ing w ater or

the presence of m etals underground cannot be condem ned

as necessarily superstitious ; the bending of the tw ig in  

the hands of  the dow ser appears to be due to natural causes, 

and there are m any instances of the successful finding of 

w ater by such experts, though probably there are m ore  

unrecorded failures. M odern Science cannot explain this 

obscure pow er of the dow ser, or, perhaps w e ought to say, 

the strange behaviour of the forked tw ig. Seven dow sers 

w ere tested by experts at G uildford (England) in the year 

1913 ; the conclusion arrived at w as that the dow ser cannot 

be trusted w ith any practical certainty to find underground  

w ater. But that such m atter-of-fact m en are addicted to  

superstition or m agic is a ridiculous assum ption. It w ould  

be foolish— and m ight be superstition— to attem pt to trace  

culprits by em ploying the divining rod. Such a practice, 

once in vogue in France, w as condem ned by the Inquisition  

(an. 1701).

6. Lots

The casting of lots to decide doubtful claim s is not sinful, 

if the parties interested agree to abide by the results of

1 cf. an excellent article on Crystal-gazing by A . Lang in the Encyclopedia 

Britannica.
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chance.1 W e have exam ples in the Book of  Josue (7, 14) 

and the A cts (1, 24— 26).

Ί. Invocation of the D evil

Invocation of the devil, expressly or tacitly, to produce  

w onderful effects, as in m agic, or to incite to love, as by the  

serious use of  love-philtres or love-incense (com m only called  

burning ‘stuff’), or to provoke the hatred of others, is a  

serious sin against religion.2 Sorcerers of all sorts have  

ever opposed the spread of Christianity, and do so today  

in m issionary countries. The annals of the m issions are  

full of exam ples of pagan practices w hich are nothing else 

than deyil-w orship.

8. A utom atic W riting

Planchette-w riting, once com m on, but now  supplanted by 

ordinary  so-called autom atic w riting at spiritualistic seances, 

is found by experience to be the beginning of spiritualistic  

practices. Such w riting, w ith or w ithout a board, that 

purports to be com m unications from the dead, is a piece  

of  gross self-deception. The palm ary  instances are the cases 

of ‘ M . A . O xon  ’ (Rev. Stainton M oses), w ho produced  

ream s of this nonsense, and w ho has been accepted by  

beginners as a sure guide to supra-m undane realm s ; and  

in our days (an. 1920), of another reverend gentlem an w ho  

claim ed  to  be  in  com m unication w ith the departed, and w ho  

has given m ost m inute and beautiful descriptions of the  

voyage to the other w orld and of m uch that is supposed to  

go on there, but no light is throw n on w hat one w ould  

reasonably expect to be of the highest m om ent, nam ely, 

the nature and habitat of the com m unicating spirits. 

A utom atic w riting m ay w ell be a harm less pastim e at first, 

but it is apt to becom e an obsession, to unhinge the m ind, 

and to take the place of the only true Revelation given to  

m an by G od. If autom atic w riting is seriously m eant to

1 The  sortes I ergiliana applied to the Bible is a harm less procedure, provided  

m ere chance or coincidence is not regarded as a divine interposition.

1 M uch, of course, of the love-incense indulged in by young w om en is 

am orous folly and not sinful.



be w riting from the dictation— unheard, of course— of the  

spirits of  the departed, or by a spirit invasion of  the m edium , 

it is virtual evocation of the spirits, and is nothing but 

necrom ancy, w hich is a gross superstition. But this kind  

of script is credibly attributed solely to the m edium , w ho  

m ay  have— as, indeed, experim ents suggest— som e telepathic 

pow er w hich enables her (or him ) to tap the m inds of those  

present.

9. H ypnotism

H ypnotism  is artificially produced hysteria, the inducing  

of a nervous abnorm al state of m ind, sim ilar to sleep, by  

external m eans— rarely  by  drugs— w hich  are  used  to  produce  

either sensory stim ulation or m ental suggestion. It does 

not differ essentially  from  w hat w as called anim al m agnetism  

and m esm erism . The sleep is due to fatigue, w hich m ay be  

induced by concentrated attention through the m edium  of 

‘ passes ’, or acute sensation caused by looking fixedly and  

for long at a bright object, or by squinting, or by listening  

to a m onotonous sound, as the beating of a gong, the tick  

of a w atch, or by strong volitional effort. M any hypnotists 

have relied sim ply on suggestion. The stages are lethargy, 

catalepsy, som nam bulism . The effect of the sleep is to  

deprive the patient of independent free action, though he  

or she w ill respond to suggestions. It has been proved by  

Bertrand, Braid and Bernheim (ann. 1823-1884) that the  

m ind of the patient produces the hypnotic state on his ow n  

organism . In hypnosis, the m ind appears to becom e  

dissociated, split into separate com partm ents, one active, 

the other dorm ant. W e thus have the  strange phenom ena—  

not unknow n  outside the hypnotic state— of  double and even  

triple personality.1

In a m ore restricted sense, the term hypnotism is in 

accurately  used  for suggestion as practised  in  psychical thera

peutics and Spiritual H ealing. W e are, for the m om ent, 

speaking of hypnotism strictly so-called. The patient hyp 

notized is under the m oral control of the hypnotizer

1 cf. J. M ilne  Bram w ell, Hypnotism, especially p. 393  for m ultiple  personality  ; 

p. 407 for post-hypnotic suggestions ; p. 383 for dissociation.
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to an extraordinary extent, so as to resem ble a trained  

anim al w hich obeys its m aster but no one else. The m ost 

absurd suggestions are accepted by the patient as rational.1 

It is m aintained that patients yield slow ly to displeasing  

suggestions, and not at all to w hat is grossly repugnant to  

their w aking m oral sense. In fact, increased refinem ent 

has been observed in the hypnotic state, but it is adm itted  

that in unscrupulous hands the m oral sense can be dulled, 

not by the operator’s direct pow er, but by the patient’s 

auto-suggestion.2

1 Surbled in Cath. Ency., s.v. H ypnotism , p. 608 a.

1 M ilne Bram w ell, op. rit., pp. 330, 425. %

’ D one by W et  terstrand, M oll, Bernheim .

1 cf. M cD ougall in Diet, of Religion and Ethies, s.v. H ypnotism .

V arying percentages of hypnotizable subjects are given, 

ranging  from  50 to 95 per cent. The consent of the subject 

is necessary at first and  w ith  norm al persons, but by  repeated  

processes the  w ill-pow er m ay becom e so w eak that the sleep  

can be induced against the patient’s w ill and w ithout his 

advertence, and even during natural sleep.3 O rders given  

during  hypnosis w ill be carried out afterw ards in the norm al 

state, an exam ple, it is supposed of a dual stream  of  m ental 

activity.4

In regard to the m orality of hypnotism , it is certain that 

continued subjection to it is m orally w rong, because it is 

harm ful to the m ental faculties. It is true that m any  

experienced hypnotists saw no harm in it. Liébeault, 

Bernheim , W etterstrand, M oll, Forel had never seen a  

single instance of harm . But there are sufficient cases of 

harm  recorded to suggest danger. It is w rong to abdicate  

one ’s reason and w ill except for a very grave cause and after 

taking stringent precautions that this pow er of another 

over one shall not be abused. H ypnosis has been rejected  

by  m any  capable hypnotists, partly  on  account of  its danger, 

in favour of ‘w aking  suggestion ’, a state in  w hich the subject 

retains full self-control. It m ust be adm itted that the m ost 

astonishing cures have been effected by suggestion during  

hypnosis. Even w ere the cures not perm anent, it is a  

benefit that tem porary relief should be obtainable. It is
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stated that cases of sexual inversion have proved am enable  

to hypnotism alone. A t all events, subjects have been  

suddenly cured.1

The Church has not condem ned hypnotism in to  to, but 

only the form  of it that is tainted w ith superstition, or that 

leads to m oral evil. In the early days of m agnetism , the  

Rom an Congregations looked upon the phenom ena w ith  

suspicion, but in the year 1899 perm ission w as given to a  

Catholic doctor to discuss past phenom ena, and even to  

attem pt new experim ents in hypnotism , but only for very  

grave reasons, provided  that scandal w as avoided, if  protesta

tion w as m ade against any intention to deal w ith preter

natural events, and on the supposition that the effects did  

not clearly transcend natural causes.2

O ne m ay  subm it to hypnotic treatm ent for a grave reason, 

if suitable precautions against its abuse are taken, and if 

there is no  superstition  or scandal. The  suitable precautions 

are that a trustw orthy w itness should be present during the  

treatm ent, and that the hypnotizer should be both skilled  

and m orally unexceptionable. The consent of the patient 

to be hypnotized should be given, though, for a very  great 

good and subject to necessary precautions, that consent m ay  

be presum ed.

In A ustria, Italy and Belgium public exhibitions of it 

are  forbidden ; in  D enm ark and  G erm any  it can  be  practised  

only by doctors of  m edicine ; in som e of the States, U .S.A ., 

it is forbidden ; in English Courts its use w ould be regarded  

as evidence of ‘undue influence’ . :

10. W aking Suggestion

The m ilder form of hypnotism — w ithout true hypnosis—  

em ployed in psycho-therapeutics as a curative agency is 

less dangerous. It w orks rem arkable cures quickly and  

perm anently, provided the patient uses his ow n w ill-pow er 

to  m aintain  the prim ary  beneficial effect. It is the  m ind  and

1 M ilne Bram w ell, op. cit., pp. 233, 234, 236.

3 It w as stated privately to the w riter that a certain Professor (not nam ed) 

claim ed— w ith w hat truth, w e do not know — that he could produce stigm ata  

in a certain patient three m iles aw ay, and afterw ards cure them .
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w all of the patient that effect the cure, for the agent m erely  

‘m inisters to a m ind diseased’ . Just as im agination w orks 

radical cures w ith the factitious aid of  useless drugs or sim ple 

m echanical instrum ents, so suggestion has m ost effect in  

curing nervous disorders, by putting the m ind at rest and  

allow ing nature to exert its beneficent pow ers. It induces 

a contrary habit of m ind or a changed m ental outlook in  

such disorders as alcoholism , the drug habit, sexual per

version, obsessions of fear, and loss of m em ory. There is 

no reason, therefore, to condem n ‘ w aking  suggestion ’ unless 

it is m isinterpreted and m isdirected, that is, if  its use lead to  

ridiculous superstition, or the attribution to the healer of 

m agic and occult pow ers, and if the suggestions em ployed  

are w rong.1

11. Spiritual H ealing

Closely allied to healing by ‘ w aking suggestion ’ is the  

so-called Spiritual H ealing or Faith H ealing. That cures 

have been effected on the bodies of m en and w om en of 

all beliefs, w ithout physical contact, is an indubitable fact. 

There are cases recorded in alm ost every age and country. 

The frenzy of the m ysteries of  D ionysus w as cured by m usic  

and dancing ; blindness, paralysis, gout and other ills 

w ere cured in the fourth century b .g . by invocation of the  

deities, if w e are to believe the inscription of the tem ples 

of A esculapius at Epidaurus and Rom e.2 The tem ple-

1 cf. Ρ^.Ρ.Λ .,νοΙ.27, p. 370  sqq.,for very  striking  cases of  effective  suggestion. 

Psychoanalysis appears to consist in delivering the m ind from suppressed  

phobias by getting the patient to live a period of his past life over again and  

w ork off a suppressed em otion. It is supposed that the psychoanalyst gets 

dow n to the content of the subconscious m ind, and drags ideas and em otions 

therefrom to the surface of consciousness. By this process, a m an is freed  

from  his obsessions, and, as it w ere, his ‘ com plexes as they are called, are  

unravelled. There arc serious abuses laid to the charge of psychoanalysis. 

The non-Christian analyst abandons Christian m oral principles, inculcates 

the falsehood that self-restraint is unnatural and leads to disease, justifies any  

sort of  self-indulgence if he thinks it w ill do good to the patient, and being a  

devotee of the m ost uncom prom ising pragm atism , floods the m ind of his 

patient w ith  a  false philosophy. Thereafter, ‘ w hatever is, is right Christians 

cannot subm it to psychoanalysis unless they arc sure of the Christian m oral 

principles of  their analyst.

1 cf. Friedlander, Roman Life, etc., Ill, p. 140.
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sleep in pagan tem ples cured m any  a sufferer. S. A ugustine 

recounts m any w onderful cures due to prayer and faith.1 

Through the M iddle A ges and later, cures w ere effected by  

recourse to the Saints. W hen the Reform ation discouraged  

invocation of the Saints, sufferers had recourse to kings. 

The king ’s touch w as then a necessary condition of cure. 

Long  before, V espasian  is said  to  have  cured  various m aladies 

by touch. S. Irenæus speaks of healing the sick by the  

laying on of hands. K ing Charles II of England is said  

to have touched m ore than ninety-thousand sufferers. 

In rivalry w ith Charles II, V alentine G reatrix, popularly  

know n as G reatrakes the Stroker,2 cured m any persons by  

touching and stroking the affected parts. H e cured som e  

w hom the king had failed to cure, and even one case, at 

least, of  contracture of the  joints sent to him  by D r. M ickel- 

thw ait from S. Bartholom ew ’s H ospital. In our days, 

M . Coué produced astonishing results by m ere suggestion. 

Rationalism  underm ined faith after the Reform ation up to  

the m iddle of the nineteenth century, but the practice of 

Faith  H ealing  continued to  be exercised by  a  few  individuals. 

W ithin the last tw enty years the revival of Spiritualism 3 and  

the study of psychology together w ith the adoption of a  

m ore spiritual outlook on life have led to an increase of 

attem pted cures by Spiritual H ealers and recorded cases 

are m any and striking.4 The developm ent has been from  

m esm erism to m ental healing, then to the present m ethods 

of suggestion, auto-suggestion and Spiritual H ealing.5

It is not here suggested that cures produced in the case of 

devout Catholics are on the sam e plane as other cures, for 

every Catholic believes that prayer for the cure of disease

1 cf. de Civ. Dei, lib. 22, c. 8.

1 cf. The Month (Sept., 1932), p. 233 : ‘The H ealing H and ’, by H erbert 

Thurston, S.J.

3 This term  is used in preference to  Spiritism , because it is easily understood  

and m ore com m only used. N either w ord really expresses the process, pheno

m ena, or attitude.

* The w riter does not w ish to put into the sam e category the cures effected  

by pagans, charlatans and kings, and those effected in the early ages of 

Christianity by the laying on of hands. In the text, he is recording only a  

certain historical progress.

5 cf. Langford-Jam es, The Church and Bodily Healing, c. vii. '
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can be directly answ ered. But w hen one finds analogous 

cures outside the Catholic Church, one m ay reasonably  

ask  the  question : H as not the  m ind  of  the sufferer som ething  

to do w ith m any a cure? Prayer, w e know , is heard by  

G od, W ho has proved by num erous exam ples that H e cures 

diseases directly, but prayer m ay dispose the m ind of the  

sufferer in such a w ay as to shake off at least the m ore  

trivial ailm ents, releasing the healing pow er of nature from  

the tram m els of obsession. The attitude of m any sincere 

people tow ards such cases is sum m ed up as follow s : “ The  

question w hether the theory of Faith H ealing is that m an ’s 

organism  is self-contained, like a perfecta societas, or that it 

is like an Æ olian harp played on by outside forces, m ay  

rem ain here undeterm ined as being a question of  philosophy  

or of a W eltanschauung. In any case, both m ay be true, 

for they are not contradictories but contraries. A  place or 

thing m ay be sacred or potent, not m erely because w e  

think it so, and the vis medicatrix natum latent in us m ay be  

reinforced and not m erely stim ulated by external agents, 

w hether visible or invisible.” 1

1 V V . F. Cobb Ln Did. Religion and Ethics> s.v. Faith-H ealing.

Those  w ho  practise the  art of  healing  by  suggestion  w ithout 

hypnosis are divided on the question as to w hether or not 

there  is any real foundation for the claim s m ade by Spiritual 

H ealers. The latter, of course, m aintain that they possess 

a special gift w hich, by m eans of prayer, anointing, or 

im position of hands on the sufferer, is set free by divine  

intervention. The gift, they say, is a m odern exam ple of 

the charism ata of A postolic tim es. They appeal to H oly  

Scripture to prove the reality and perm anence of such  

pow ers : “ To another is given the grace of healing in  

one Spirit ” (i Cor. 12, 9) ; “ These signs shall follow  

those that believe ; they  shall lay  hands on the  sick and they  

shall recover” (M k. 16, 17, 18). The success of Spiritual 

H ealers is striking in such disorders as alcoholism , vicious 

habits, nervous disorders, paranoia, m elancholia. In cases 

w hich prove intractable, such as cancer, the patient dies in  

great peace of m ind. These H ealers claim no occult or
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spiritualistic pow er ; it is just G od w orking by their instru

m entality, and there is no lim it to divine pow er ; cures can  

be and  are  effected by  letter and  telephone. They  repudiate  

all claim  to telekinetic pow ers.

These claim s have been carefully exam ined by a Com 

m ittee com posed of distinguished m em bers of both the  

clerical and the m edical professions.1 O ne w itness stated  

that he had relieved pain perm anently or effected cures in  

cases of cancer, paralysis, sciatica, blindness, m ania, 

attributing these cures to  a special personal pow er. A nother 

w itness claim ed to have had results “ w here every other 

m eans had failed, and never a death  in  his tw enty-tw o years 

of practice,” his m ost frequent successes being in cases of 

obsession, alcoholism , drug-habit and  im purity. H e  claim ed  

no special spiritual pow er. A third had seen stigm ata  

produced by suggestion and fully adm itted the existence of 

special gifts.

The conclusions of the Com m ittee did not favour any  

distinction betw een Spiritual H ealing and healing by  

suggestion, though adm itting that religious appeal could  

som etim es be the m ost potent form  of  suggestion, adding  the  

note of w arning, that those w ho resort to H ealers m ight be  

postponing until too late the m edical treatm ent that w ould  

serve to arrest organic disease.

These conclusions can be endorsed by the M oral theolo

gian. There is nothing in Spiritual H ealing that need be  

thought occult or superstitious. The priest in his daily  

rounds of service on the sick and the poor exercises great 

pow ers of suggestion, by bringing hope into saddened  

lives. W e do not, of course, claim  for him  any special gift 

of healing. It w ould  be  rash  to  apply  suggestion  as a rem edy  

in serious cases, w ithout first invoking m edical aid, for the  

latter is scientific, and  based on  a vast body  of  certain know 

ledge and experience, w hereas suggestion is very tentative. 

W e need not deny that in the case of  Catholics w ho receive  

Extrem e U nction, their expectation of recovery m ay have

1 cf. Spiritual Healing : Report of a Clerical and M edical Com m ittee of 
Inquiry into Spiritual, Faith and M ental H ealing ; cf. also, My Experiences in 

Spiritual Healing, by the Earl of Sandw ich.
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a great influence on their m inds, and indirectly on their 

bodies, for G od does not elim inate natural causes but uses 

them . U nderstanding Spiritual H ealing, therefore, as the  

healing of the sick by the suggestion of religious considera

tions, there is nothing unlaw ful in its use, provided it is 

used w ithout superstition, scandal or vain-glory ’, and in  

serious cases, after the appeal, if  possible, to m edical aid.

Catholics m ay not ask for the m inistrations of a non

Catholic Spiritual H ealer, because such m inistrations are  

not recognized by the Church, they m ay easily lead to in- 

differentism in religion, since effective cures w ill induce  

Catholics to believe that these m inistrations are blessed by  

G od, w hereas their ow n prayers and the Sacram ents are  

apparently not so blessed. N o Catholic claim s the gift of 

Spiritual H ealing, but like others, a Catholic m ay be able  

to em ploy suggestion to heal disease ; if he effects a cure  

he w ill never attribute the result to any special personal 

gift of his ow n,1 but to the pow er of G od W ho m akes use  

of  natural m eans, w hen these are sufficient. In accordance  

w ith Resolution 63 of the Lam beth Conference, 1920, 

the A nglican Church appointed a Com m ittee to investigate 

and report on the w hole question of  a M inistry of H ealing.2 

The Com m ittee held  that “ the  official recognition of  healing  

societies by ecclesiastical authorities is unnecessary, that it 

is not the function of the Church to apply its m eans of 

restoration, if no higher end is sought than the recovery of 

bodily health, but that it m ust sanction m ethods of religious 

treatm ent of body, and in doing so, give full w eight to the  

scientific discoveries of those w ho are investigating the  

interrelation of spirit, m ind and body.”

1 The rather terrifying experiences recorded in P.S.P.R., vol. 27, p. 400  sqq., 

should deter anyone from  attem pting self-hypnotism . ” I found it as a rule 

very easy,” the w riter says, “ to m anœ uvre m yself into som e m ental state 

from  w hich I could not get m yself out again.” The confessor w ill m eet w ith  

cases of a m ilder sort than this, and it is w ell to realize that a diseased m ind  

should be treated w ith extraordinary patience, and the sufferer referred to  

a physician. Persons w ho com plain of hearing voices and feeling touches are  

real objects of pity and their sufferings should be treated seriously.

x The Ministiy of Healing ; Report of die Com m ittee (London, S.P.C .K ., 

x924> P· 43)-
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12. Spiritualism

By this term is understood the practice of attem pted  

com m unication w ith the spirits of another w orld, or, 

perhaps m ore accurately, of spirits in a state of existence  

other than our present hum an state. W e m ay dism iss at 

once, as being  grievously  dangerous and  w rong, all attem pted  

unauthorized com m unications w ith evil spirits. It m ust be  

adm itted that the evil spirits are the enem ies of m ankind, 

and association w ith them  is sure to lead to spiritual harm . 

Even im plicit invocation of spirits, nam ely, the seeking for 

know ledge from them by m eans not approved by G od or 

H is Church— and  this is the besetting  sin  of  m odern  spiritual

ism — is im plicit idolatry, since it is to attribute to these  

spiritual beings, w hether evil or not, the pow er of revealing  

the things of another w orld, or of foretelling the future. 

This is to attribute to them  that w hich belongs to  G od  alone, 

and to assign to them a sphere independent of G od. If, 

how ever, G od is to be supposed to allow the spirits to be  

questioned and to  return  answ ers, it is m onstrous to  m aintain  

that H is D ivine M ajesty should allow  them  to give contra

dictory replies, to deny the existence of hell, the divinity  

of  Christ and other revealed m ysteries.

But m odern spiritualists claim that they w ish to com 

m unicate w ith spirits of the know n dead only, and if other 

spirits, hum an or other, interpose them selves, as they are  

supposed to do, acting as ‘ controls ’ or interm ediaries 

betw een the hum an  m edium  ‘ on  this side’, and  the departed  

friend ‘ on the other side ’, they m ust be put up w ith for the  

tim e, since the dead apparently cannot com m unicate w ith  

us directly. This m ethod has in point of fact, been found, 

so it is alleged, the m ost effectual.

The m ost fam ous of m odern  ‘ controls ’ called them selves : 

G .P. (G eorge Pelham ), D r. Phinuit (once a popular con

trol, a busybody and practical joker, now , how ever, not in  

evidence, gone som ew here— to a higher sphere (?)— per

haps offended by people like H odgson, and perm anently  

estranged from m ere hum ans), Im perator, Rector, Feda, 

N elly, John K ing.
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The m ost fam ous of m odern m edium s w ere M rs. Piper 

and M adam e Eusapia Palladino. A n astonishing variety  

of phenom ena is recorded in the case of the latter.1 It 

is, how ever, fair to spiritualists to say that she w as detected  

in trickery only in her later years. There are instances of 

vulgarities and absurdities of ( controls especially of D r. 

Phinuit.2 There is trivial nonsense,3 as w hen the com 

m unicating  spirit (i.e., Raym ond, as alleged) talks of  having  

got a new tooth, of being allow ed to w ear earth-clothes 

till he got acclim atized to the new  conditions, of the supply  

of w hisky-sodas and cigars ‘ on the other side’, of boys w ho  

had passed ‘ to the other side ’ w ith nasty ideas and vices, 

w ho w ere given another chance in a kind of reform atory. 

A t a seance w ith H odgson as control (in his earth life a  

very' exacting critic of the spiritualistic claim s), M rs. W . 

Jam es m ade a  m ost regrettable slip of the tongue by asking  

if the spirits w ere apparelled. The spirit of H odgson m ade  

a no less regrettable slip by answ ering in the negative, and  

w as so ‘ w inded  ’ that he had ‘ got to go out and get his 

breath ’, as Rector, another control, explained. N orm ally  

there are four intelligences engaged in a seance: ‘on this 

side  ’, the sitter (i.e., inquirer) and the m edium  ; ‘ on the  

other side ’, the ‘control’ and the com m unicator (i.e., the  

spirit of a dead friend or relative). N o one know s the pre

cise relations that exist betw een  the dead and the ‘ controls’ . 

The  W itch of Endor controlled the spirit of Sam uel, but no  

m odern m edium  w orks, w e believe, except through a spirit 

control.

The  phenom ena produced by  Rudi Schneider, an  A ustrian  

m edium (1930— 1931), w ere subjected to the m ost m inute 

physical (photographic) tests. A ccording to som e observers 

fraud m ay be ruled out of the case, as w ell as direct con

tact by the m edium . The phenom ena m ay be styled tele

kinetic, and the m edium  a teledynam ist. It appears that 

the ‘pow er ’ w as certainly objective. The control w ho is 

nam ed O lga, w as bom in Ireland in 1818, and died in

1 P.S.P.R ., vol. 23.

’ P.S.P.R ., vol. 13, pp. 338, 576  ; vol. 14, p. 25  ; vol. 17, p. 107.

3 P.S.P.R ., vol. 13, passim, and Sir O . Lodge, Raymond.

>14$ *
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N ew Y ork in 1861. There is, of course, no evidence that 

any control ever intervenes in  séances, and w e are not com 

m itted, at present, to belief in their existence.1

1 cf. Hibbert Journal, O ct., 1932, in  an  article entitled ‘ The  N ew  Era  in  Psychic 

Research,’ by Professor Fraser H arris, and The Month, June, 1933. The case of 

Schneider is still a m atter of  controversy.

1 cf. Lapponi, Hypnotism and  Spiritism, ch. 2.

The intentions of spiritualists are, they aver, excellent ; 

they w ish to prove that consciousness survives in the hum an  

spirit after death ; they carry on their experim ents w ith a  

reverence, sadly w anting at tim es in the ‘ controls They  

are seeking m ore evidence for the apparent supernorm al 

pow ers of m edium s. A ll this is purely scientific. A ttem pts 

to extend the confines of hum an know ledge into the realm s 

of spirit m ust not, they say, be discouraged. H ence, table- 

rappings, table-turning, tilting of tables, autom atic script, 

psychom etry, m aterializations, all these are m eans, they  

claim , of getting into contact w ith the spirits, and are  

scientific and praisew orthy.

M odern Spiritualism  is attem pted necrom ancy or evoca

tion of the spirits of the dead, and for that reason, if for no  

other, it is to be condem ned. W hen it is m aintained that 

planchette (or ouija) or autom atic w riting is harm less, it 

is surely forgotten that universal experience proves that the  

phenom ena becom e progressively m ore interesting, m ore  

fascinating, and often obsessing. W hether the spirits 

insidiously lure people on, or som e of the m edium s do so  

for professional gain, the result is the sam e ; the ‘ sitters ’ 

begin to believe that they are in contact w ith spirits, and  

the belief itself— even if the contact is not a fact— is the  

beginning of the rejection of revealed religion and of the  

Church founded by Christ.

The practices of  Spiritualism  are ancient and  w ide-spread.2 

The prohibition is as old as the book of D euteronom y : 

"  N either let there be found am ong  you any  that consulteth  

pythonic spirits or fortune-tellers or that seeketh the truth  

from  the dead. For the Lord abhorreth all these tilings ”  

(18, 10-12). N o less precise is the prohibition today, for 

the Church definitely forbids even passive presence at
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spiritualistic séances (S.O ., A pril 27, 1917). “ Is it per

m itted,” it w as asked, “ through a m edium or w ithout a 

m edium , to assist at spiritualistic seances or m anifestations 

of  any  sort— even w hen they appear to be good— by interro

gating souls or spirits or by listening to the replies given, or

by m erely looking on, having m ade a tacit or express pro

testation against w ishing to have any dealings thereby w ith  

the evil spirit ? ” The H oly O ffice replied in the negative  

to  the  question and to  every part of  it. In view  of the serious 

nature of this prohibition, Catholics cannot be adm itted  

to the Sacram ents if they intend to frequent such seances 

w ithout the express perm ission of their ecclesiastical 

Superiors. There can be no doubt that Spiritualism is a  

m enace to Catholic faith, for com plete loss of  faith has been  

found to be the alm ost invariable result of addiction to it. 

The soi-disant spirits at first advise Catholics to  frequent the  

Sacram ents and to pray, but before long they insinuate  

doubts and suggest that all religion is superstition, except 

the particular aspect of it w hich they favour. Their ow n  

creed is that after death there is continued progress from  

sphere to sphere of light, ever m ore light and happiness, 

ending in som ething they never speak about, or at least 

speak about w ith such vagueness, though w ithal such  

unbounded assurance, that the doubting m ind is captured  

and ends by abandoning revealed religion for the new , 

consoling and w onderful revelation given by the spirits.1

1 For a full statem ent of  the case against Spiritualism , see Raupert, Spiritistic 

Phenomena and their Interpretation. This w riter, once a m em ber of the inner 

circle of  Spiritualists, is convinced that the w hole thing is evil.

1 Q uite inexplicable phenom ena— if the evidence is trustw orthy— took  

place in m odern tim es in the cases of Eusapia, Eva C. (exam ined w ith great 

care by the S.P.R ., 1920), and M iss G oligher of Belfast (exam ined by D r. 

Craw ford from 1915 to 1920). In these strange cases of m aterialization, a  

tenuous m aterial ( ‘ plasm a ’) w as supposed to em anate from the body of 

the m edium and to take various shapes, such as rapping rods and psychic

In the foregoing account the present w riter in no w ay  

assum es that the phenom ena are due to the agency  of  spirits. 

M any  of  the phenom ena can be ascribed to telepathy, m any  

to good guessing, som e to trickery, and there is a residuum  

that is inexplicable on physical grounds.2 It is no part of

r.
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the M oral theologian ’s task to discuss theories, but only  

to  determ ine the m orality of  hum an  acts ; for him , Spiritual

ism stands condem ned, because it is acknow ledged to be  

attem pted evocation of the spirits of the dead, and because ’

it has led to results that are disastrous to m ind, m orality  

and Christian belief. Even the less harm ful playing w ith  

autom atic w riting and table-turning has the bad effect, 

that it develops into a craving for m ore and m ore striking  

phenom ena, and  this craving  cannot, in practice, be resisted. i

The palm ary instance of this w as the case of the Rev. 

Stainton M oses, w ho w asted years of his life w riting auto 

m atically— as he said— in the vain conceit that he had a  

m essage for hum anity. It is strange that these m essages 

should have been quite seriously taken by neophytes in  

the business as a true representation of facts ‘ on the other 

side ’ . Such vaporous outpourings becom e the vade mecum of 

m edium s. Their jargon is extraordinarily stereotyped, as 

though they w ere careful to talk according to the text

book, but it is m ore than probable that the personal view s 

of m edium s also colour the com m unications. H ow else 

could w e explain the contradictory nature of them  ? Thus, 

w hereas m any of the spirits speak reverently of  Jesus Christ, 

of religion, of the Bible, of Catholic belief, others speak of 

a probation after death for everyone, others deny the exist

ence of Purgatory (“ Y ou have your purgatory here ”—  

Phinuit) ; others, that a  suicide is sorry  m erely  for the  trouble  

he has caused his friends ; others that the Bible has errors, 

and so on.

Such and other equally contradictory statem ents cannot 

be reconciled w ith revealed Christianity. The spirits are  

either liars, or them selves deceived, or never really speak at 

all, com m unication being just the fabrications of the  

m edium ’s brain. Lastly, it is a  very  strong  argum ent against 

the claim s of Spiritualism , that on no occasion has the spirit 

proved  its identity, though  m ost anxious to  do  so, and  though  

it has invited the sitters to apply the m ost rigorous tests.

cantilevers. The m aterial has even, it is said, been photographed. Pieces of 

‘ plasm a ’ have been snipped off, and found to be paper or a m aterial like  

gauze or butter-cloth.
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The spirit has failed in every case, unless, perhaps, in the  

few  exceptions, w here from  the effects and  its ow n adm ission, 

it w as proved to be an evil spirit. Spiritualists, of course, 

adm it the possibility of  invasion by evil spirits ; this, how 

ever, is their m ain thesis, viz., that com m unication w ith  

the dead has been established, w hich Catholics m ust deny, 

both ow ing to lack of  evidence and on grounds of Christian  

belief.

It w as stated above that Spiritualism is a very ancient

and w idespread cult. Practically everything that m odern  

m edium s do has been done ages ago.1 Today, the pheno

m ena produced by m edium istic savages are singularly like 

those produced in seance room s. To quote one exam ple : 

M r. D . H om e is reported to have been able to elongate  

him self on several occasions. This elongation is one of 

the rare phenom ena produced by m edium s. A Catholic 

M issionary, Fr. O rinel, C.S.Sp., records the follow ing  

occurrence am ongst the M adagascar natives.2 A  girl acted  

as m edium , tw o aged  w om en as her attendants. Incense w as 

being burnt in som e pans, w hich they passed from  tim e to  

tim e in front of the girl. They then m ade a series of passes 

w ith hazel w ands over the girl, w ho becam e violently  

agitated. H er bosom  heaved violently, her eyes seem ed as 

though im ploring the lookers-on, w ho how led forth a  

m enacing prayer. She bounded to her feet, saying : “ I 

am  here,” w hich m eant that the spirit had descended upon  

her. A n indescribable delirium took possession of all pre

sent. “W hat w as m y astonishm ent,” w rote the M issionary, 

“  on seeing the  girl’s features change as I looked ! It seem ed  

to  m e  that her  lim bs becam e  longer, her height m uch  greater. 

I rubbed  m y  eyes. N o, I w as not the  victim  of  an  hallucina

tion. The possessed girl had grow n taller, until she w as 

fully a head over the tw o old w om en. The girl then  nam ed  

the  disease of  each  sufferer w ho  passed  in  front of  her, though  

her eyes rem ained fixed, m otionless and gazing into the  

distance. The aged w om en repeated the passes ; the figure 

of the young girl resum ed its norm al size ; her features

1 cf. M . D elrio, SJ. (1551-1608), Disquisitiones Magica.

1 Annals of the Propagation

J-..'

of tht Faith (Feb., 1918), p. 12
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relaxed, her eyes recovered their natural expression, and at 

last she said : ‘ I go ’ . The spirit w as gone. The tromba w as 

finished.”

It is extrem ely likely that if the M issionary had exercised  

his ow n spiritual pow er he could have prevented these  

sinister m anifestations.1 Catholic priests cannot alw ays 

prudently prevent such things ; som etim es the spirit of evil 

is allow ed by G od to exercise his pow er in opposition to the  

priest. M issionaries in alm ost every country have first 

hand evidence of the pow er of Satan, and it is the m ost 

credible hypothesis that in  m odern Spiritualism , as practised  

in civilized countries, from the recrudescence of it in the  

Fox fam ily, H ydesville, U .S.A , [circa 1850) to the present 

day, the devil has insinuated him self, but deftly disguises his 

presence, lest he should turn people aw ay  from  a cult w hich  

he is very pleased to see practised, in the hope that he m ay  

w in apostates from  the revealed truth, once for all and fully  

given to m an by G od, through H is D ivine Son.

SECTIO N 7. Sins contrary to Religion by defect

The virtue of religion is violated by defect through w ant 

of due reverence to G od. Irreverence is direct, w hen w e  

m ake trial of G od ’s A ttributes (that is, tem pt G od), and in  

peijury, unfaithfulness to prom ises m ade to G od, and  

blasphem y. It is indirect in  sacrilege  and  sim ony, because  in  

these sins G od is dishonoured by im pheation, nam ely, by  

dishonouring persons, things, or places that have peculiar 

relations to H im . \ .

1. Tem pting G od u <

The tem pting  or m aking trial of  G od consists in  any w ord, 

deed, or om ission, w hereby w e attem pt to put to the test 

one of G od ’s A ttributes, as H is Pow er, W isdom , Love. 

It is explicit, if such trial is m ade directly, as by one w ho  

challenges G od to w ork a m iracle if H e can ; it is im plicit, 

if  such trial is m ade by  im plication, as by  one  w ho needlessly  

exposes his life, w ishing that G od w ill help him .

1 A very g i exam ple of effectual opposition is recorded in Twentj-fice

Years' Reminiscences, by K atharine Tynan, p. 288, w here the authoress tells how

she broke a psychic circle by her prayers.



Explicit tem pting of G od is a grievous sin, because it is 

an insult to G od to doubt H is pow er, and to challenge H im  

to m anifest it.1 It is a sin against faith and religion.

1 “  Thou shalt not tem pt the Lord thy G od ” (M t. 4, 7 ; cf. D eut. 6, 16).

1 P. Brow e, S.J., ώ  Or da  I iis.

Im plicit tem pting of G od m ay be a venial sin, if in a  

slight m atter G od ’s help is recklessly invoked. This is a sin  

against religion only. This sin of tem pting G od is neither 

presum ption— a sin against hope— nor true confidence. 

The Saints have apparently exposed them selves to danger, 

and even to death, w ithout obvious necessity, if w e can  

believe the records of their actions. If they did, w e m ay  

reasonably think that they w ere specially inspired to do so. 

Bishops have perm itted the trial by ordeal to prove guilt 

or innocence.2 They m ay have thought the cases serious 

enough for G od ’s intervention, relying on the exam ple 

recorded in the Book of N um bers (5, 12 sqq.), or they  m ay  

have allow ed it to prevent greater evils. A t all events, it 

w as constantly condem ned by the Church from  the earliest 

tim es as savouring of superstition and irréligion. Trial by  

ordeal w as condem ned as early as Pope Stephen V (816) 

and S. N icholas I (858). Trial by ordeal is still resorted to  

by som e savages. A case is quoted from Liberia (1931). 

O ne form  of trial by ordeal is the palm -oil-and-stone trial. 

A vessel containing an oily concoction of leaves and herbs 

is prepared. The right hand and forearm of the person  

to be tried arc anointed. H e is then ordered to pick up  

a sm all stone lying at the bottom of an iron pot, full of 

boiling palm  oil. If he succeeds, he is to place the stone 

in his m outh. If his m outh is not burned, he is judged  

to be innocent. A nother trial is that by sassw ood. This 

is a poisonous plant. A  bag  containing bark chips is soaked  

in w ater. The accused has to drink som e of the w ater. 

The lucky one vom its but the others w ho retain the poison  

die in a short tim e. A third form of trial is still m ore 

absurd  ; a sm all boy goes round the tow n and w hips those  

w hom he has a fancy to w hip. The doctor follow s him  

and decides w ho is the culprit.
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2. Sacrilege

1. Sacrilege is the violation of a sacred person, place, 

or thing. In a w ide sense, every sin of a Christian is a  

sacrilege, because it is the violation of the tem ple of the  

H oly G host : “ K now  you not that your m em bers are the  

tem ple of the H oly G host, W ho is in you, W hom  you have  

from G od” (i Cor. 6, 19).  Sin is a profanation of that 

w hich, by Baptism , is peculiarly dedicated to G od. But 

since every m ortal sin is sacrilege in this broad sense, it 

w ould be m eaningless to speak of a specific sin of sacrilege 

in a particular sense, having its ow n peculiar m alice. Y et 

w e m ust speak of specific sacrilege, for there is a species of 

profanation found in som e sins and not found in others, 

w hen the peculiar sanctity of person, place or thing is 

violated.

1

2. The true concept of sacrilege is that it is the violation  

of a person, place, or thing, publicly dedicated to G od in a  

particular m anner and for a particular purpose. Christ 

H im self has set aside the Sacram ents as quite peculiar 

rites, and the Church has set aside persons, places and  

things as peculiarly  holy. V iolation of these is sacrilegious, 

provided the violation be directly opposed to their specific  

juridical holiness and dedication. Tw o factors, therefore, 

constitute sacrilege, nam ely, violation of a holy object 

(person, place, or thing) and the violation of the purpose  

for w hich it w as dedicated. Theft of church property is 

a sacrilege ; theft of m oney in a church, neither belonging  

to nor com m itted to the Church, is probably not sacrilege. 

The violation of chastity by a priest is sacrilege ; the viola

tion of a private vow of chastity is probably not.2 To lay

1 The A postle is here speaking of im purity as defiling the body, w hich is 
the tem ple of  the H oly G host. H e speaks m ore generally  in  2 Cor. 7, 1 : “  Let 
us cleanse ourselves from  all defilem ent of  the  flesh  and  of  the  spirit ”  ; 2 Cor. 6, 
16 : “ W hat agreem ent hath the tem ple of G od w ith idols ? ”

* This statem ent is disputed : cf. S. A Ïphonsus (lib. 3, n. 47) ; Lugo, de Panit., 

d. 16, n. 146. But obviously, the violation of a vow is alw ays a sin both  
against religion and against the virtue w hich is the m atter of the vow . In  
the case of a private vow  of chastity there is no  juridical dedication by the  
Church. A n individual does not m ake him self dedicate to G od by a private 

vow (V erm ., II, n. 267).

V O L. II— D



• *

i v

violent hands on any cleric is sacrilege ; it is not sacrilege 

to strike a parent.

It w ill be true to say, therefore, that w hat is constituted  

sacred by the Church ’s dedication is juridically rem oved  

from com m on use, and the violation of it is sacrilegious. 

The State renders the persons of som e of its m em bers 

sacrosanct and exem pt from arrest. The Church has 

sim ilar pow er in  its ow n  sphere, but G od  ratifies the Church ’s 

action, and the m atter is brought into the sphere of 

conscience.

3. Sacrilege is personal, local, or real, according as a  

sacred person, place, or thing is violated. These three  

species of  sacrilege differ in heinousness, and in each species 

there are varying degrees. Thus, in general, the violation  

of a sacred person is w orse than that of a sacred place, but 

the w orst of all sacrileges is sacrilege against the H oly  

Eucharist, for this Sacram ent contains Christ H im self.1

1 S. Th., S ’., 2. 2, q. 99, a. 3, c. S. Thom as appears to  approve  of the  division  

of  sacrilege as  stated  in the text. O thers reduce  local sacrilege to  real sacrilege, 

and adm it only tw o kinds. Since the gravity and species of sins of sacrilege 

differ greatly, as in unw orthy Com m union and sacrilegious theft, it w ould  

not seem  sufficient to confess m erely personal or real sacrilege, w ithout adding  

other circum stances w hich add to the m alice of the sin. Thus, tram pling on  

a sacred im age m ay be blasphem ous, and theft of church property is opposed  
to justice as w ell as to religion.

(a) Personal sacrilege is the violation of the  juridical or 

consecrated holiness of a person ; it is com m itted in any  

of the follow ing w ays :

By laying violent hands on clerics or Religious. The  

offence is contrary to the ‘ privilege of the canon  ’, and is 

visited w ith excom m unication reserved to the O rdinary  

(c. 2343, 4). Clerics are they  w ho  are set apart for the  sacred  

m inistry by the first tonsure (c. 108). Religious include all 

w ho have taken public vow s in any religious body tending  

to evangelical perfection (c. 488, 7) ; novices are included  

in this privilege.

By ‘real injury ’ done to clerics or Religious (c. 119). 

This includes all injurious deeds.

’ By violating the ‘privilegium fori’, or the im m unity of 

clerics from  citation before secular Courts. This im m unity

!
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is clearly defined and lim ited by the canons (c. 120), and  

the penalties arc assigned (c. 2341). Religious (even lay, 

and also novices) enjoy this privilege (c. 614).

■ By a sin against chastity internal or external, com m itted  

by a person in Sacred O rders or one under a vow  of  chastity  

(public, probably not private) ; or such a sin externally  

com m itted w ith such person, or internally conceived against 

such person. A Religious w ho is also in Sacred O rders 

com m its one sin not tw o sins by the violation of the vow  of 

chastity, because the obligation of the vow arises in both  

cases from one source, nam ely religion. If accom plices in  

unchastity are both under public vow there is a double  

sacrilege com m itted.1

(ά) Local sacrilege is the violation of a sacred place. 

A  place is sacred if  it has been dedicated by  public consecra

tion  or blessing  to  divine  w orship  or the burial of  the  faithful ; 

thus, a church or oratory so blessed and a blessed cem etery  

are sacred places. It m ay be com m itted in the follow ing  

w ays :

Theft in a church of private property com m itted to the  

Church ’s keeping, and probably, if not so com m itted, for 

in the latter case the sin is contrary to the reverence due to  

the place. This latter sin w ill usually be not serious as 

against religion.2

By  violating  the  im m unity  of  a  place  in  the  w ay  determ ined  

by the canons ; this is violation of the right of sanctuary  

(c. 1179).

blessed), such as the destruction of a church, hom icide and  

suicide, m arketing, stabling, serious and sinful shedding  

of blood, and other sim ilar im pious and unseem ly actions

1 This personal sacrilege requires carnal pleasure in fact or in desire on the  

part of the person under vow . If such a one, w ithout carnal pleasure or the  

desire of  it, induced another not under vow  to com m it a sin of  unchastity w ith  

a third party not under vow , he w ould not be com m itting personal sacrilege, 

though obviously his sin w ould be m ortal. The distinction m akes a difference  

in the m anner of confessing such a sin.
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in a church w hereby it is violated, as also by the burial of 
an infidel or a sentenced excom m unicate (c. 1172). To  
these m ay be added banqueting, dancing, show s, plays. 
Forbidden also are lantern pictures, still or m oving (S.G .C ., 
D ec. 10, 1912). Internal sins in a sacred place are not 
sacrileges, unless there is the desire of com m itting actual 
sacrilege in the place.

These actions m ust be certain, notorious and com m itted  
in the sacred place itself.

(c) Real sacrilege is violation of sacred things. It m ay  
be com m itted in the follow ing w ays :

By abuse of the Sacram ents, w hether in attem pting to  
confer or receive them invalidly, or in adm inistering or

1 ’ receiving  them  unw orthily, or profaning the sacred species.1 
By the abuse of sacred things, such as H oly Scripture, to  

prove heresy or m ake obscene jokes ; using consecrated  
vessels for banqueting ; treating w ith disrespect the relics 
or im ages of the Saints, altars, sacred edifices ; aping holy  
cerem onies w ith ridicule.

By theft of church property, as to seize a legacy left to  
the Church, or to alienate m oney or tithes collected for the  
Church ; destruction of church property, theft or destruc
tion of property belonging to Religious or pious Institutes 
erected by legitim ate authority.

In com m on opinion, carnal sin w ithin a short tim e after 
receiving H oly Com m union, or w hen a sacred M inister is 
vested for M ass, or w hile a sacred M inister celebrates M ass 
or carries the Blessed Sacram ent.

Celebrating M ass w ithout vestm ents, needlessly and  
deliberately, or using extrem ely dirty chalice or corporal.

Though sin com m itted on a m ajor feast day is not, for 
that reason, sacrilegious, public anti-religious processions 
instituted as an affront to the Christian reverence for the  
Blessed Sacram ent are, if not sacrilegious in intention, at 
all events, blasphem ous.

1 A  deplorable and blasphem ous practice of  som e Spiritualists w ho w orship  
Satan in despite of Christ. U nw orthy and sacrilegious O rdination to the  
priesthood for blasphem ous theosophical purposes : cf. The Month (July, 1918), 
for a  m odem  exam ple.i st
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3. Sim ony

1. D efinition.

“ W hen Sim on M agus saw that by the im position of the  

hands of the A postles the H oly G host w as given, he offered  

them m oney, saying : ‘ G ive m e also this pow er, that on  

w hom soever I shall lay m y hands, he m ay receive the H oly  

G host.’ But Peter said to him  ‘ K eep thy m oney to thyself 

to perish w ith thee, because thou hast thought that the gift 

of G od m ay be purchased w ith m oney. Thou hast no part 

nor lot in  this m atter. For thy heart is not right in  the sight 

of  G od. D o penance, therefore, for this thy  w ickedness, and  

pray to G od, if perhaps this thought of thy heart m ay be . 

forgiven thee. For I see thou art in the gall of bitterness 

and in the bonds of  iniquity.’ ” (A cts 8, 18 sqq). From  the  

nam e of  this m an, sim ony  is used to denote the sin of  buying  

w hat is spiritual w ith w hat is tem poral. In the canons 

(cc. 727-730) it is defined as the form al and expressed w ill1 

to bind another to m ake an exchange for som e tem poral 

price of w hat is intrinsically spiritual, or w hat is annexed  

to som ething spiritual, the Sacram ents being intrinsically  

spiritual, revenues of a benefice being annexed to spiritual 

jurisdiction.

In the term ‘ tem poral price ’ are included m oney, any

thing  used  to  barter {munus a manu), m oral factors of  exchange  

value, such as, patronage, praise, com m endation {munus a 

lingua), sendee, despatch of business and the like {munus ab 

obsequio). Sim ony is called intended, if som e act is done  

w ith sim oniacal intent ; it is real, w hen a contract has 

been executed ; it is contractual, w hen a contract has been  

entered into but not executed ; it is confidential, w hen the  

sim ony relates to benefices. W ithout m utual agreem ent, 

sim ony does not take place.

2. Sim ony agqinst divine law  takes place :

{a) W hen  .'som ething intrinsically spiritual is bought or 

sold for a tem poral price, such as the Sacram ents, ecclesiasti

cal jurisdiction, consecration, indulgences. ,
Jv . (/44Ά / I*.*//  M f-I*  fl W **"·*·*»»*|ρ/  J-»/ Qi

1 W ill : i.e., by m eans chosen and em ployed, express contract, actual trans

ference. These form s of  sim ony are, respectively, intended, contractual, real. ' - ·
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(b) W hen w hat is bartered is a tem poral advantage, 

so connected w ith w hat is spiritual that the form er cannot 

exist apart from the latter, such as revenues of a benefice.

(r) W hen that w hich is spiritual is the object, even par

tially, of a contract, such as the consecration of a chalice 

in the sale of chalices (c. 727, 1).

3. Sim ony against Ecclesiastical law .

This kind of sim ony takes place w hen an exchange is 

m ade betw een things of tem poral value, each being con

nected w ith w hat is spiritual, or w hen an exchange is m ade  

of spiritual w ith spiritual or of tem poral w ith tem poral, 

provided that in both cases the exchange is forbidden by

church law  on account of the danger of irreverence tow ards 
spiritual things (c. 727, 2). u.. uJl’ ·  -

m 4. Sinfulness of sim ony.

Sim ony against divine law is alw ays a grave act of 

irreverence to G od ; it is disposing of w hat belongs to G od  

in a w ay that im plies irreverence and contem pt ; for H is 

grace, the Sacram ents, jurisdiction, are H is free gifts. 

M an cannot dispose of them , and they have no price. If, 

how ever, a very sm all am ount is offered for spiritual gifts, 

that circum stance m ight be  taken  to  m ean  absence of  deliber

ate sim ony. Sim ony against Ecclesiastical law is ordinarily  

a grave sin, but m ay be venial if the exchange m ade is 

trivial, unless the Church has declared the contrary.

Custom or contrary law can abrogate sim ony against 

church law  but not against divine law .

5. A bsence of sim ony.

(a) Sim ony is absent w hen a tem poral price is given on  

the occasion of som e spiritual m inistration, by virtue of a  

just title recognized by the sacred canons, or by legitim ate  

custom , such as offerings for M asses, baptism s, m arriages, 

funerals, expenses in expediting and sending dispensations.1

1 For a long discussion on the legitim acy of M ass offerings, as they are  

called, see V enn., II, n. 279 ; also, for the opinion of M . D e la Taille, that 

M ass stipends today  represent the ancient oblation by the people of bread and  

w ine, etc., w hich, after being offered in sacrifice, becam e the property of the 

priests. This opinion need not displace the opinion given in the text, w hich  

regards the law fulness of accepting M ass stipends. W hether the contract be
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(b) It is absent also w hen a price is given  for a consecrated  

chalice, provided that the price is not increased on account 

m erely of the consecration, apart from the trouble and  

expense of getting it consecrated (c. 730).

(r) A price m ay be sim ilarly given for the m aterial of 

altar-stones, crucifixes, rosaries, and  for the favour of  getting  

them blessed. But if blessed rosaries are sold they lose all 

indulgences annexed.

(</) It need not be sim ony to perform sacred functions  

m ore  readily  for a  large  offering, since the actual m inistration  

is not bartered.

(e) It is not sim ony to offer m oney in order to free oneself 

from  the loss of the Sacram ents, or from  annoyance in the  

free perform ance of one ’s religious duties, or to rescue  

sacred tilings from  profanation.

(/) Though it m ay not be sim ony to offer prayers and  

even M asses as stakes in  gam ing, it is irreverent and scandal

ous ; it is not sim ony to offer M asses in paym ent of debt, 

if m ade as a virtual return of M ass stipends.

(g) Chalices and vestm ents m ay be sold for the m aterial 

in them  to any buyer, provided the price is not enhanced  

in consequence of their being consecrated or blessed.

(Λ ) Though fees m ay not be taken for M asses as the price  

of them , nor for that labour w hich is necessarily im plied  

in saying them , they m ay be taken for the m aintenance of 

the priest, even though he do not need them , or for the  

accidental or additional trouble or expense in saying M ass. 

Sim ilarly, fees for spiritual m inistrations are not cases of 

sim ony, as they are in no sense given— nor m ay they be  

given— for any spiritual benefit. They are the reasonable 

contribution of the faithful to the support of their pastors.

6. A cts of sim ony.

(a) A s it is sim ony to give a tem poral price for a spiritual

for conferring a spiritual favour, or as com pensation for 

w hat is spiritual.

onerous (do ut facias) or gratuitous (rations rei relentæ) the priest’s obligation  

is identical.
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(6) To give an enhanced price for a consecrated chalice  

on account of  its consecration is sim ony.

(c) Sim ony is com m itted if deduction from the incom e  

of  a benefice, or com pensation or paym ents are to be m ade  

by a cleric in the act of provision to die benefice (c. 1441).

(<Z) It is sim ony to take m oney for the publication of 

Indulgences or other spiritual favours, for the erection of 

confraternities, for adm ission of novices to religion, except 

by w ay of dow ry for sustenance, unless the novice is clearly  

unfit.

(*)  It is sim ony to give m oney to another as the price  

of om itting a spiritual benefit w hich that other is bound  

to give, such as sacram ental absolution, necessary fraternal 

correction.

7. Effects of sim ony.

(a) A  sim oniacal contract is null and  void in Ecclesiastical 

law  (c. 729) ; if  sim ony  be com m itted in  respect of  benefices, 

offices, dignities, the subsequent provision is invalid, even  

if the sim ony w as com m itted by a third party w ithout the  

know ledge of the provided person, and if it w as not done  

deceitfully or against the expressed w ill of such person.

(b) Consequently, before any  judicial sentence, the thing  

given and received sim oniacally m ust be restored, if  capable 

of being restored, and if restitution is not contrary to  

reverence due to a spiritual thing ; a benefice, office, or 

dignity so accepted m ust be relinquished.

(c) The person sim oniacally provided derives no em olu

m ents from the provision ; if, how ever, he acted in good  

faith, the judge or the O rdinary m ay condone w holly or 

in part the fruits already received (c. 729).

8. Penalties for sim ony.

(a) A ll persons, even of episcopal dignity, w ho have  

know ingly prom oted others sim oniacally to O rders, or w ho  

have  been  so  prom oted, or  have  thus adm inistered  or received  

the other Sacram ents, are suspect of heresy : clerics thus 

guilty also incur suspension reserved to the H oly See 

(c. 2371).

(i) In addition to w hat has been stated above, those w ho
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are guilty of sim ony in any ecclesiastical office, benefice, 

or dignity, incur excom m unication, ipso facto, reserved  

sim ply to the H oly See, and are, ipso facto, deprived in  

perpetuity of the right of  election, presentation, nom ination, 

if they had any such rights. If clerics, they are also  

suspended (c. 2392).

9. Restitution  for sim ony.

(a) If  the tem poral price has been  handed  over but not the  

spiritual thing, the form er m ust be restored.

(/>) If transference has taken place on both sides, apart 

from  the m atter of benefices already m entioned :

(i) Restitution  m ust be m ade, if the spiritual thing confers 

no tem poral benefit, or one not com m ensurate w ith  the price  

given, or one  w hich  had  to  be bestow ed  on  grounds of  duty—  

such duty, for exam ple, as a bishop or priest is bound to  

fulfil gratuitously— for in such cases justice is violated.

(ii) Restitution m ust be m ade of any excess in M ass 

stipends dem anded contrary to the prohibition of the  

Church, even if sim ony w as not com m itted, provided that 

com m utative justice has been violated. If com m utative 

justice has not been violated, then, apart from express 

declaration or sentence, such price received need not be  

restored, for religion or obedience, but not justice has been  

violated. Therefore, one w ho has sold indulgenced objects 

such as rosary beads, m edals, etc., for the value of their 

m aterial is not bound to m ake restitution. Thus, too, a  

parish priest w ho has taken a stipend  w ithout perm ission  for 

the second M ass said on Sundays— the first having been  

said de jure for the people— is not bound to restitution  

post  factum. But if  he exacted a stipend for the M ass w hich  

he is bound, in justice, to say for the people, he w ould be  

bound to  restitution, since he w ould have been rem unerated  

tw ice for the sam e M ass.1



CH A PTER III

SECO N D CO M M A N D M EN T

SECTIO N 1. The Precept

T h e  Second Com m andm ent is : “ Thou shalt not take the  

nam e of the Lord thy G od in vain  ” (Exod. 20, 7).

This Com m andm ent forbids all irreverent speech against 

G od, expressed chiefly in blasphem y, and also taking of 

unlaw ful oaths and the violation of vow s.

The H oly N am e of G od m ust be used reverently alw ays, 

and therefore  if It is consciously used as a m ere expletive, at 

least a venial sin is com m itted unless there is contem pt 

added, w hen it w ould be grievously sinful.

Sim ilarly, the H oly N am e of Jesus, the nam es of the  

Blessed V irgin and of the Saints m ust be used w ith rever

ence, since this is due to the Sacred H um anity of  our Lord, 

and to the Saints as especially beloved of G od.

SECTIO N 2. Blasphem y
e - ..J*  * * - j JM J! « I 1U ’ J ■'*"2  »

Blasphem y is contum ely against G od and is directly  

opposed to the desire of w orshipping G od. It is prim arily a  

sin of the tongue, but blasphem ous thoughts, w riting, 

actions are  equally  offensive to  G od. D irect blasphem y takes 

place w hen contum elious speech is used intentionally to  

dishonour G od ; it is indirect blasphem y, if  G od ’s dishonour 

is foreseen but not intended. There is no specific difference 

betw een these tw o kinds of blasphem y.

H eretical blasphem y contains expressions of heresy, 

such as the denial of G od ’s m ercy, providence, justice, 

and this is an added sin against faith. Im precatory blas

phem y contains im precations against G od that evil m ay  

com e to H im . Blasphem y is som etim es directed against 

G od in H is Person or A ttributes, som etim es against H is 

Saints, A ngels, m en, universe— in their relations to H im .

A ll blasphem y against G od  is a grievous sin. It is the m ost 

grievous sin against religion. Blasphem y against the Saints
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or sacred things— in so far as they are consciously referred  

to G od— is also grievous, for G od is equally dishonoured  

thereby. But such is not com m on ; the sin usually com 

m itted is one of  irreverence tow ards those to w hom  reverence 

is due, and w ill ordinarily be a venial sin.

To utter im precations w ithout just cause against irrational 

creatures or the w orld in general— but not in their relation  

to G od— is not blasphem y, but is an act of im patience.

The habit of blasphem y is a scandal to others, and should  

be discontinued by curbing im patience and anger. In the  

case of one w ho blasphem es from  habit and w ithout adver

tence either to G od ’s dishonour or to the scandal given, 

m aterial sin only is com m itted, but there exists a serious 

obligation of eradicating the habit, and he is responsible  

for having contracted the habit. Penitents w ho are not 

able to forgo the habit are usefully advised to try  to dim inish  

the frequency of their blasphem ies, and to exercise patience  

and m eekness.

Pastoral N ote

The pastor w ill earnestly exhort the blasphem er to  

consider w hat an outrage he is guilty of  in the sight of G od, 

if his blasphem y is deliberate. For such deliberate blas

phem ies the Council of  Lateran bade the confessor to  im pose  

a m ost severe penance. If, how ever, the blasphem ies are  

indeliberate, the penitent w ill be advised to keep aw ay  from  

occasions of such scandal to others, to repeat the ‘ G lory  

be to the Father ’ as often as he has blasphem ed during the  

day, to determ ine seriously each  day to dim inish the num ber 

of his blasphem ies that day, not to expect to get rid of an  

inveterate habit in a m om ent, to curb his tem per, for anger 

is usually the cause of im patient blasphem y, and to avoid, 

as far as possible, the com pany  of  those w ho are the occasion  

of his fits of tem per. In addition to these helps, he w ill, 

of course, be exhorted to go frequently to confession and  

H oly Com m union, and to be faithful to his daily prayers. 

By using such  supernatural m eans, he m ay confidently hope  

to overcom e the habit.1

1 Reuter, Neo-Conf., n. 94.
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SECTIO N 3. O aths

, * e I

1. D efinition

A n  oath  is the invoking  of  G od to bear w itness to the truth  

of w hat w e say. If used w ith reverence it is an act of the  

w orship of G od ; otherw ise it is sinful. It m ight appear that 

our Lord  forbade all oaths : “ But I say to you not to sw ear 

at all ; neither by heaven, for it is the throne of G od, nor 

by the earth, for it is H is footstool, nor by  Jerusalem , for it 

is the city of the great king, neither shalt thou sw ear by 

thy  head  because thou  canst not m ake  one  hair  w hite  or black. 

But let your speech be : Y ea, yea : no, no. A nd that w hich  

is over and above these is of  evil ” (M t. 5, 34-37 ; Jas. 5, 12). 

This passage does not exclude every oath, for w e have  

exam ples in H oly W rit in w hich G od H im self, and our 

Lord, and the A postle Paul confirm ed statem ents by oath  

(G en. 22, 16 ; Isaias 45, 23 ; Lk. 1, 73 ; H eb. 3,11; Rom . 

I, 9 ; G al. 1, 20). Scripture itself show s, therefore, that the  

prohibition against oaths— like that against killing, “ Thou  

shalt not kill ”— is not universal. The w ords : “ Let your 

speech be Y ea, yea : no, no. A nd that w hich is over and  

above these is of  evil ” (not of  the evil one), m ean that if  an  

oath be necessary som etim es, as it m ay be, the reason is 

found to be the incredulity of the hearer, or the universal 

deceitfulness of speakers, and these are of evil origin. In  

this sense, G od also could affirm  on oath, because, though  

H is D ivine W ord is credible, unbelieving m an w ill not 

accept a m ere affirm ation.

In an assertory oath  w e call G od to w itness the truth  of  an  

assertion ; in a prom issory ’ or com m inatory oath w e invoke 

H im  to confirm  our prom ise or resolution. A  solem n oath  

em ploys a set form ula determ ined by law in legal cases ; 

a sim ple oath does not. A n im precatory oath invokes G od  

as the A venger of perjury : ‘ So help m e G od ’ ; ‘ M ay G od  

punish m e if I lie.’ A n invocatory oath sim ply invokes G od  

as w itness : ‘ I call G od to w itness that I speak the truth.’

Tw o form s of oath are know n in the English Courts ; 

the Scotch  oath, an  adjuration  by the invocation  of  G od w ith  

uplifted  hand ; the  ordinary  form  of  English  oath, concluding
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w ith the w ords : * So help m e G od,’ and sw orn upon the  

Bible. ‘ K issing the Book ’ is peculiar to England. The  

O aths A ct of 1888 perm itted an affirm ation instead of an  

oath in the case of those w ho objected to be sw orn. The  

Bible need not now  be kissed or touched. The abolition of 

kissing the Book as a necessary elem ent in the English oath  

(ann. 1893, 1909) w as due to m em bers of the m edical pro 

fession, w ho objected, on sanitary grounds, to kissing the  

sam e copy of the Testam ent that had been in use for years, 

and had been daily kissed by people of the low est classes 

and uncleanly habits.

For a valid oath, binding in conscience, there are required  

the intention of taking the oath, and requisite form ula to  

express that intention. Consequently, a fictitious oath, one  

taken w ith no intention of invoking G od as w itness, does 

not bind in virtue of religion ; if it w ere fictitious and pro 

m issory, it w ould bind one to m ake good any loss accruing  

to another w ho entered into a contract in reliance on such  

an oath, for no m an m ay derive a benefit from  fraud.

A n oath extorted by  violence, or m ade under the pressure  

of grave fear, is binding in conscience, but can be voided  

by a Superior (c. 1317). A n oath taken w ithout pressure  

from violence or fraud, w hereby one renounces a private  

good or favour granted by law , m ust be kept, so long as 

it does not im peril salvation (c. 1317, 3).

The form ula of an oath m ust be a sufficient one. Thus : 

‘ I sw ear by G od,’ ‘ G od is m y w itness,’ are sufficient. The  

form s : ‘ A s G od liveth,’ ‘ By m y oath,’ ‘ By m y conscience,’ 

‘ G od know s,’ ‘ By heaven,’ are very doubtful form ulas. 

‘ M ay I die if this is not so,’ ‘ This is as certain as m y exis

tence,’ ‘ M ay Satan destroy m e if  this is not so,’ are certainly  

insufficient.

2. Law ful O aths

For a  law ful oath  there are  also  required  the three elem ents 

of truth, judgm ent and  justice : “ A nd thou shalt sw ear, A s 

the Lord liveth, in truth, and in  judgm ent, and injustice ”  

(Jer. 4, 2).

I. Truth excludes lying and reasonable doubt, but does
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not exclude invincible error or legitim ate m ental restriction. 

Truth requires that w e should be m orally certain of  the fact 

of our assertion and the sincerity of our prom ise. It w ould  

be grievously sinful to invoke G od as w itness to a falsehood. 

This does not, how ever, preclude us from  exacting an oath  

in a Court of Law from another, w hich he w ill not take  

w ithout peijuring him self, provided w e have the right, in  

defence of ourselves or others, to exact the oath. The  

peijury results from  the m alice of the other.

2. Judgm ent in an oath requires that it should be taken  

for a sufficient cause and w ith becom ing reverence. A bsence 

of this condition w ill m ean a vain em ploym ent of G od ’s 

nam e, and w ill ordinarily be a venial sin.

3. Justice in an oath requires :

(a) In prom issory oaths, that the prom ise should regard  

w hat is m orally law ful ; if the object be grievously  w rong, a  

grievous sin w ill be com m itted ; if it is vcnially w rong, the  

prom ise is at least vcnially w Tong, probably grievously  so.1

(ά) In assertory oaths, that the assertion should not be  

sinful, such as a boastful assertion under oath of past sins. 

This oath  w ould  be a  venial sin, for G od  is invoked  in  respect 

of w hat is true in fact, though the assertion should not be  

m ade. It w ill, how ever, be a serious sin, if G od is invoked  

to strengthen serious detraction, and still m ore, calum ny, 

because it w ould be to challenge G od to confirm  grave in

justice. If  the detraction  is slight, it is held that G od  is then  

invoked as an accom plice in sin. The view is probable, 

though not certain.

3. Fictitious O aths

It is sinful to  take  a  fictitious oath, nam ely, one in  w hich  w e  

have no intention of  invoking G od, though  w e use the  neces

sary form  of w ords, or one by w hich w e pledge a prom ise 

w hen  w e have no  intention of  binding ourselves by the oath. 

Such an oath  is condem ned by  Pope Innocent X I.2

1 cf. S. A lphonsus, lib. 3, n. 146, w ho  sees in it grave irreverence.

1 A fictitious oath is not to be confounded w ith a form of w ords, w hich  

naturally  indeed are a true expression of  an  oath, but w hich  w e openly  declare 

not to be so for us, but to be w ords to w hich w e attribute no m eaning.
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It is seriously  sinful to take a fictitious prom issory  oath  in  a  

serious m atter, and probably also in m atters not serious, 

w ithout intending to fulfil our prom ise, or if serious harm  is 

thereby done to another— w hich m ust be repaired— or if 

there be a grave precept im posed by a Superior to take an  

oath.

In other cases, fictitious oaths w ill probably be venial 

sins, because they arc idle invocations of G od ’s nam e. 

A n oath taken to pledge an assertion that is true if rightly  

understood by sane people, but w hich m ay be m isinter

preted by the unthinking, is not a fictitious oath.

4. Prom issory O aths

In prom issory oaths w e necessarily bind ourselves to fulfil 

the  prom ise by the virtues of  fidelity and religion (c. 1317,1).

The obligation of  such oaths is grave or light, as the object 

prom ised is grave or light ; there is none at all, if the  

object prom ised  is unlaw ful, useless, or im possible (accessorium  

sequitur principale) ,1 If the object of the prom ise directly  

tend  to the  harm  of  others, or the prejudice of  com m on  good, 

or of virtue, perfection, salvation, an oath added gives no  

stability to the prom ise (c. 1318).

A n oath, being a restriction of liberty, m ust be strictly  

interpreted in accordance w ith the rights and intention of 

him  w ho takes it ; if  he act w ith fraud, it is to be interpreted  

according to the intention of him  in w hose favour it w as 

taken (c. 1321) ; this principle w ill be applied in the  forum  

externum.

A  prom issory oath in favour of another person, w ho by it 

has acquired rights, m ust be fulfilled— circum stances not 

having been changed— if it can be fulfilled w ithout sin.

A prom issory oath ceases to bind, if rem itted by the  

prom isee ; if the object of the prom ise has substantially  

’changed ; if the object has becom e sinful or altogether in 

different, or an  obstacle to  greater good ; if  the m otive cause  

cease to exist ; if a condition under w hich the oath w as

1 Λ prom ise to enter into a m ixed m arriage w ithout dispensation is sinful 

and does not bind, just as a prom ise to steal is null and void, for w e cannot 

oblige ourselves to do w hat is sinful.
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pledged lapses ; or finally, by legitim ate annulling, dis

pensing or com m uting of it.

Those w ho can annul, dispense or com m ute vow s can  

do the sam e in case of prom issor) ’ oaths, but if dispensation  

of  the oath  tend to the prejudice of  others w ho refuse to free 

the prom isor from  his obligation, only the A postolic See can  

dispense, provided that the needs or utility of the Church  

require it (c. 1320).

A n oath to observe civil constitutions does not extend to  

such law s as are contrary to divine or ecclesiastical right.

'  “ ·  i

SECTIO N 4. A djuration

A djuration is the use of the nam e of G od, of a Saint, or 

a holy tiling, to confirm  a com m and or request (“ I adjure  

Thee by the living G od that thou tell us if thou be the  

Christ the Son of G od” : M t. 26, 63).

It is solem n adjuration, if m ade by a legitim ate m inister 

of the Church in her nam e and in the prescribed form , as 

in exorcism s. In such cases it is com m inatory or im 

perative. In requests, it is precatory, as w hen in prayer 

w e beseech G od  to grant us favours in the nam e of  Jesus 

Christ H is Son.

A djuration m ust be m ade w ith truth, judgm ent and  jus

tice ; otherw ise it is sinful, as in the case of oaths.

N o one m ay law fully exorcise the possessed unless he has 

special and express perm ission from the O rdinary. This 

perm ission m ay be granted only to a priest w ho is endow ed  

w ith piety, prudence and holiness of  life. Exorcism  is not to  

be resorted to until diligent and prudent investigation has 

been  m ade, and  until it is proved  that there  is real possession  

(c. 1151). Exorcism s m ay  be pronounced  over non-Catholics 

and the excom m unicate, as w ell as over the m em bers of the  

Church. This is solem n adjuration.1 Private adjuration is 

alw ays law ful, if  truthful, useful, and  em ployed  for a m orally  

good object.

1 The  Rom an  Ritual, tit. xi, gives the form ula for exorcism s and enum erates 

the signs of possession. In pagan countries diabolical possession appears to  

be not uncom m on.
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SECTIO N 5. V ow s
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1. D efinition

A vow is a deliberate and free prom ise m ade to G od, in  

respect of som ething that is possible, m orally good, and  

better than its voluntary om ission. It is, therefore, an act of 

w orship, the acknow ledgem ent of G od ’s suprem e dom inion. 

W e vow only to G od ; vow s are not m ade to the Saints, 

but to G od in their honour.

To take a vow  is better, ceteris paribus, than not to take it, 

for to perform a virtuous act under vow — the obligation  

being that of religion— is better than to perform  it w ithout 

that obligation for these reasons L

1. Such an act done under vow is done for a higher 

m otive, nam ely, the w orship of G od.

2. By a vow  w e place under subjection to G od, not only  

our action, but the pow er to act, for w e surrender the pow er 

of acting otherw ise. W e are in the position of a m an w ho  

gives to another not m erely the fruit of a tree, but the tree  

itself.

3. It is m ore virtuous to act w ith  an  undeviating  w ill than  

w ith one that m ay vacillate. U nder a vow  our w ill is fixed  

determ inedly. V ow forestalls w eakness, and better secures 

the perform ance of a good act, not leaving m atters to the  

indecision of the m om ent.

The one objection to vow s that is w orth answ ering is 

that it w ould appear to be m ore virtuous to  serve G od freely  

than to be constrained to do so. But the vow  is a free act, 

and is a definite choice of that w hich is the better. A  vow  

is acceptable to G od  if  its object is pleasing to H im  : “ W hen  

thou  hast m ade a vow , thou  shalt not delay  to  pay  it, because 

the Lord thy G od w ill require it. A nd if  thou delay, it shall 

be im puted to thee for sin. If thou -w ilt not prom ise, thou  

shalt be w ithout sin” (D eut. 23, 21).

V ow s w ere not abrogated in the N ew Law , for Isaias 

(19, 21) speaking of the M essianic period, declared in

1 S. Th., iS ., 2. 2, q. 88, a. 6 ; Cronin, The Science of Ethics, II, p. 18 ;

S. R. Bellarm ine, de Monachis, II, c. 28, ‘ quinto.'*
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prophecy that the Egyptians w ould m ake vow s to the Lord  

and  w ould perform  them . In  the N ew Law , the w orship of 

G od does not consist only  of  prayer and the preaching of the  

W ord, but also  of  sacrifices and  vow s.1 In  the N ew  Testam ent 

w e have evidence of vow s,2 and in the early Church, the  

vow of virginity w as com m on.3 S. A ugustine goes so far 

as to say : “ H appy the necessity that com pels to better 

things.” 4

2. K inds of V ow s

1. A public vow  is one that is accepted by a legitim ate  

ecclesiastical Superior in the nam e of  the Church ; a private  

vow is not form ally so accepted. The vow s of religious 

profession are public.

2. Solem n vow s (those, nam ely, taken in Sacred O rders 

and in Regular Religious O rders) are accepted as such by  

the Church, have certain juridical effects, enjoying also  

greater stability because less easily dispensed. The m ain  

effect of a solem n vow  is that it renders attem pted violation  

of it invalid in cases of alienation of goods, attem pted  

m arriage, inheritance, ow nership. A  sim ple vow  of chastity  

does not render subsequent m arriage invalid but illicit 

only 5 ; a solem n vow  of  chastity renders subsequent attem pt 

to m arry of no effect.

3. A  personal vow  binds a person to do or to om it som e  

action ; a real vow  dedicates a thing  to G od ’s service by the  

bond of religion. A  vow  is called m ixed, if it include both  

elem ents, personal obligation and obligatory offering of a  

thing, action, or service. A conditional vow includes a 

suspensive condition, as opposed to an absolute vow .

3. Subject of V ow s

A ny  person  w ho  has the use of  reason can m ake a vow  un

less forbidden by the law (c. 1307, 2), and the intention to

1 K nabenbauer, in Act. Apost., i8, 18. ! A cts 18, 18 ; 21, 23.

’ S. Ignatius, ad Polycarp., 5. 2 ; S. Just., Apol., I, 15 ; S. A m brose, de Vire., 
V II, n. 36.

4 Ep. 127 (M .P.L. 33, 483).

* Except in the one case of  special privilege, w here this  juridical recognition  

of the sim ple vow  has been granted, as in the Society of  Jesus.
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do so m ust be fully free and deliberate. Fuller know ledge  

is required for a vow than for a m ortal sin, for the precise  

m atter of a vow m ust be know n, w hereas the gravity of a  

m ortal sin m ay be know n in general w ithout the know ledge  

of its precise m alice.1

4. Intention

1. In taking the vow , both its binding force and am pli

tude m ust be know n. O ne w ho is ordained subdeacon or 

w ho takes the three vow s of religion, m ay not know w hat 

unchastity is, but he is bound by the vow  of  chastity, for he

deliberately w ishes to take on him self all the obligations of 

his state of  life— he need not be at once aw are of them  all—  

and he w ants to follow the w ay of the evangelical counsels 

as others do. N evertheless, previous instruction  in  the m atter 

should be prudently given in order to preclude future  

harassing doubts.2

2. In doubt as to full deliberation, a vow  does not bind.

3. A ctual attention in taking a vow  is not necessary, for 

involuntary distractions during ordination service could not 

render the O rders nor the vow invalid.

4. A fictitious vow does not bind. To take such an  

ostensible vow  is deceit, and usually a venial sin ; it w ill be  

serious, if there w ere serious contem pt, grave scandal, or 

gross deceit.

5. Error and ignorance invalidate a vow  if either affects 

the very substance of the vow  ; even an accidental error

1 A person can com m it a m ortal sin provided he know s that the act is 

grievously w rong ; he need not realize the m agnitude of the evil of m ortal 

sin. O ne w ho w ould not have sinned had he better realized the enorm ity  

of m ortal sin, can have sinned nevertheless. But one w ho w ould not have  

vow ed had he realized better w hat he w as doing, has not vow ed at all, if  w e  

except the cases of em bracing a state of life under vow (V erm ., II, n. 209, 

note).

1 cf. V erm ., de Virt. Relig., c. iv, n. 133. In the Latin Church, the ordained  

subdeacon, invited by the ordaining bishop to chastity, takes no form al vow  

of chastity, but by accepting the w hole rite, accepts the obligations of a vow  

of chastity. If such a one should decline to accept this personal explicit 

obligation, or if  he is entirely ignorant of the connexion of  Sacred O rders and  

the vow , he is probably not bound by any  vow  of  chastity, but he is bound to  

observe chastity by the precept of the Church, and the obligation is one of 

religion (V erm ., II, n. 210).
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w ould do so if it w ere the only m otive for taking the vow . 

Exam ples of substantial error w ould be to vow to give a  

definite silver chalice, w hich proves to be gold ; a vow to  

endow a hospital bed at a norm al charge, if the charge  

proved to be tw ice the norm al ; a vow  to offer M ass for the  

recovery of  one w ho happens to be dead.

6. In the vow s of  religion, since a contract is m ade, the  

vow  is invalid only  in consequence of  substantial error.

7. A  vow  taken under stress of grave and unjust fear is 

invalid (c. 1307) ; probably also, if taken under stress of 

slight and unjust fear, if this w ere the only reason for taking  

the vow .

5. M atter of V ow s

1 . The m atter of a vow  m ust be physically and m orally  

possible. The vow to avoid every m ortal sin is valid, for 

sufficient grace is offered for this, but a vow  to avoid every  

sem i-deliberate venial sin is invalid, for this is a special 

privilege of G od w hich w e cannot claim .1

2. The m atter m ust be good and relatively better than  

its contrary or its voluntary om ission. Circum stances m ust 

be taken into account, for w e cannot validly vow w hat is 

opposed to the duties of  our state of  life. Furtherm ore, w hat 

is indifferent, and in no w ay conducive to holiness or the  

honour of  G od, cannot be the m atter of a vow .2

3. A w rong m otive, seriously sinful, vitiates a vow  

altogether. A  slightly w rong m otive w ould also do so, if it 

w ere the only m otive.

1 Cone. Trid., s. 6, c. 23.

’ The fulfilm ent by Jephthe of his vow by sacrificing his ow n daughter 

(cf. Judges 11,29  sqq.) has given trouble to  careless  readers. Both the m aking  

of the vow  and its discharge w ere w rong : “ It w ould have been better not to  

m ake such a prom ise than to fulfil it by parricide” (S. A m brose, M .P.L. 16, 

108). The context does not oblige us to suppose that the Spirit of the Lord  

suggested the vow  to  Jephthe. The sacrifice of children w as an abom ination  

reprobated (4 K ings 23, 10 ; Jer. 32, 35), and explicitly forbidden (D eut. 12, 

31). S. Paul (H eb. 11, 32) praises Jephthe for his faith and justice but not 

for his vow , and S. A ugustine (M .P.L. 34, 810 sqq.) can assim ilate  Jephthe  

to Christ, and  S. A m brose (M .P.L. 16,178) can  praise the  noble sacrifice of  her 

life by  Jephthe ’s daughter, w ithout approving either of the vow or its fulfil

m ent. That Jephthe acted in good faith is indeed possible, cf. A . Fernandez  

in Vrrbum Domini (A pril, 1921 : O ct., 1921).
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4. V ow s directly contrary to greater possible good are  

invalid. Thus, the vow to m arry is invalid, unless circum 

stances show that, in the concrete, m arriage is advisable, 

as it m ay som etim es be, if a person is not prepared to use  

the graces offered to preserve virginity.

5. A vow can be taken to do that w hich is already  

obligatory, such as to preserve chastity ; the virtue of 

religion is then an added m otive and bond.

6. O bligation of V ow s

1. The obligation of a vow is one of religion, and its 

extent depends on the subject and the intention, for a vow  

is a precept im posed on oneself. Therefore, grave m atter 

can be vow ed under light obligation— and  it is usually  better 

to advise this— unless the Church forbids it, or the nature  

of the subject-m atter requires otherw ise. Thus, vow s of 

stability in the religious life necessarily bind seriously, so  

long as they bind at all. Contrariw ise, w hat is a slight or 

trivial m atter cannot be vow ed under grave obligation. 

V ow s perm it of venial transgression, if the nature of the  

subject-m atter perm its. This does not m ean that deliberate  

disregard of G od is a venial sin, but it m eans that negli

gence in  keeping a vow w hen its subject-m atter is slight is 

a venial sin.

2. In doubt as to the obligation intended, a grave  

obligation m ay be presum ed if the m atter is grave. Such  

m atter is w hat w ould be im posed as grave by the Church, 

as the hearing of M ass, a day ’s fast or abstinence. In real 

vow s, grave m atter is that w hich w ould be absolutely grave  

in  cases of  injustice. But regard  m ust be paid  to  proportions ; 

thus, a vow to hear M ass daily for a year w ould not be  

seriously violated if M ass w ere very occasionally om itted. 

A gain, the m atter of  a vow , if  trifling, that has to be fulfilled  

each day— such as, in personal vow s, the recital of three  

Paters— w ould usually not coalesce and becom e a grave  

om ission, how ever often om itted. But in real vow s, slight 

m atter could m ore easily coalesce and becom e grave, as 

if one vow ed to give a sm all alm s daily, intending to part 

w ith a definite large sum  eventually.
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3. Certain conditions are alw ays reasonably understood  

to exist in every vow , such as the follow ing : If I am  able ; 

if m y Superior allow  ; unless the m atter undergo a notable  

change ; unless another give up an acquired right to the  

fulfilm ent ; the last condition, how ever, affects only m atters 

that bind in  justice.

Incidence of a V ow

1. A personal vow  binds only the person w ho m akes it 

(c. 1310). Parents cannot bind their children by vow to  

enter the religious state.

2. The obligation of a real vow passes to heirs, for the  

thing  vow ed is already dedicate by the obligation of  religion  

(c. 1310)?

3. A personal vow is fulfilled w hen that w hich is vow ed  

is done, though inadvertently, not, how ever, if done w ith  

positive explicit intention of not fulfilling the vow .

4. A  real vow  can  be  fulfilled  on  behalf  of  the person  w ho  

vow ed, w ith his consent or subsequent ratification.

5. A  conditional vow  does not bind if the condition is 

not verified, even culpably.

6. If  the object of  a real vow  has perished, even culpably, 

the vow  ceases to bind.

7. In a disjunctive.vow  (v.g., to hear M ass or to give an  

alm s), if, before actual choice, one alternative has becom e  

inculpably im possible, the other need not be fulfilled ; 

if, after actual choice, the alternative chosen has becom e  

im possible, the other alternative need not be fulfilled.

8. D elay in fulfilling a vow is not a serious sin, unless 

the object vow ed has thereby greatly depreciated, or there  

is serious danger of forgetting the vow or of not being able  

to fulfil it. V ow s do not cease through lapse of tim e unless 

a term w as fixed w hen the vow should cease. V ow s that 

consist of several independent parts m ust be partially, if 

they cannot be w holly, fulfilled.

1 Since the original obligation of the dead person w as one of religion, the  

heir cannot be obliged in  justice. The obligation is entirely due to positive  

law (c. 1310) and is one of religion, cf. V erm ., II, n. 218. It is otherw ise in  

the case of debts. These are a m atter of  justice.
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8. Cessation of V ow s

1. The obligation of a vow ceases through intrinsic  

causes, as lapse of tim e, if a term  w as fixed ; by substantial 

change in  the m atter ; by  failure of  condition, or of  the  reason  

for the vow . It ceases through extrinsic causes, if it is 

annulled, dispensed, or com m uted (c. 1311).

2. A  vow  is annulled  directly  if  its obligation  is com pletely  

extinguished by a legitim ate Superior ; it is annulled  

indirectly, if its obligation is suspended for a tim e.

(a) O ne w ho has legitim ate authority over the w ill of a  

person w ho has vow ed (as a father has over his children  

below the age of puberty) can directly extinguish any  

private vow  of the latter, and for a  just reason can law fully  

do so (c. 1312, 1), so that the vow ceases altogether.

(M O ne w ho has legitim ate authority over the subject

m atter of another’s vow (as a father has in m atters of hom e  

discipline) can suspend the obligation of that vow , so long  

as the vow  is prejudicial to him  ; for a just reason he m ay  

law fully do so. Thus, a father (and in his default, m other 

or guardian) can utterly annul all private vow s of their 

children before puberty and m ost probably also up to their 

m ajority if  they rem ain  subject to parental authority (c. 89). 

But the Pope alone can dispense from a private vow of 

perfect and perpetual chastity and the vow of entering a  

Religious O rder of solem n vow s, if such vow s w ere taken  

absolutely and after the eighteenth year of age (c. 1309).

A religious Superior can annul any vow s of his subjects 

m ade after profession, other than the religious vow s and the  

vow of entering a stricter Religious O rder. This pow er 

does not extend to  vow s w hich  novices m ay  take, for a novice  

is not bound by a vow  of obedience, and a novice ’s private  

vow  has not the force of a vow  in religion, nor is the novice  

subject to his Superior as professed Religious are, so that the  

Superior has not the pow er, by the vow of obedience, to  

annul the vow s of novices, though he m ay suspend their 

obligation, w here fulfilm ent of the vow  w ould do prejudice  

to the Superior’s rights of ruling (c. 1312).

A husband can annul all vow s taken by his w ife during
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coverture, in so far as they prejudice his rights, and also  

vow s taken before m arriage.1

Suspension of  vow s is w ithin the pow er of  every legitim ate  

Superior in so far as the vow s are prejudicial to authority. 

Thus, a m aster can suspend such vow s taken by his servants.

V ow s taken before religious profession are suspended  

during life in religion (c. 1315).

9. D ispensation of V ow s

I. D ispensation of  a vow  is its absolute extinction m ade  

in G od ’s nam e. The Church  can dispense in vow s : “ W hat

soever you shall loose upon earth shall be loosed also in  

heaven ” (M t. 18, 18).

2. For valid dispensation there are required  jurisdiction  

in him  w ho dispenses, a just reason for dispensing, consent 

in the dispensed, and the w aiving of  rights acquired by that 

person in w hose favour the vow  w as m ade.2 A  just reason  

w ould be the good of the Church or civil society, spiritual 

advantage, notable difficulty  in  keeping  the vow , insufficient 

deliberation in taking the vow , harassing disquietude or 

scruples in fulfilling a vow .

3. The follow ing can dispense in vow s (c. 1313) :

(a) The Pope in all vow s.

(b) In vow s that are not reserved to the H oly See, or 

w here a third party has not acquired definite rights :

(i) The local O rdinary in the case of his subjects and  

strangers.

(ii) The  Superior  (even  local) of  a  clerical exem pt  Religious 

in the case of the professed, novices, and others living in the  

religious house for service, education, hospitality or health

(iii) Those delegated by the H oly See.

1 It is disputed w hether the husband annuls the vow s directly ; there is 

no doubt that both husband and w ife can suspend the obligation of the vow s 

of the other, in so far as they prejudice m arital rights (c. 1312).

1 The  jus quasitum of others m eans the rights w hich others have acquired  

in consequence of another’s vow . Such rights are acquired in all vow s 

assim ilated to onerous contracts, as in the vow s of the religious state, in vow s 

accepted by another for his benefit.
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The tw o vow s that arc reserved de jure to the H oly See  

w ould not be reserved if taken under light obligation, or 

w ithout full deliberation and freedom , as in the case of 

vow s taken under the influence of fear, or if taken through  

confusion w ith other sim ilar vow s, or if taken conditionally.

Those confessors w ho have the pow er to dispense from  

vow s should be slow to dispense ; they should rather com 

m ute a vow into som e good w ork easily possible for the  

penitent, unless any vow  m ight give rise in a particular ease  

to great m ental unrest or scruples. O n the other hand, 

confessors should be slow to allow penitents to take vow s, 

especially under grave obligations, unless they have tested  

their stability, or know them from experience to be fit 

subjects for vow s.

10. Com m utation of V ow s

The com m utation  of  a  vow  is the  substitution  of  som e w ork  

other than that vow ed, and under the obligation of the  

virtue of religion. For valid com m utation, both a just 

reason for com m utation into w hat is less, and absence of 

injustice to others are necessary.

V ow s that are not reserved can be com m uted by the one  

w ho vow ed into w hat is better or equally good, provided  

no acquired rights are infringed. Those w ho are em pow ered  

to dispense by virtue of the canons, viz., the local O rdinary  

for his subjects and  for strangers, Superiors of  clerical exem pt 

Religious for those enum erated in canon 514, and those  

delegated by the A postolic See, can com m ute non-reserved  

vow s, w ithout prejudice, how ever, to the acquired rights 

of others, into a w ork that is less good than the m atter of 

the original vow . For substitution of w hat is better, no  

special reason is necessary ; for substitution of w hat is 

equally good, a grave reason is not necessary. A  less good  

reason is sufficient for com m utation than for dispensation.

In this context, the better object is that w hich conduces  

m ore to the glory of G od, regard being had to all circum 

stances, especially to the condition of the person w ho vow s. 

A fter com m utation into w hat is equally or less good, return  

m ay be m ade to the original vow , and probably also, if the
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com m utation w as m ade  into  w hat is better. If  the  substituted  

m atter— determ ined by superior authority— has becom e  

im possible of fulfilm ent, return need not be m ade to the  

original vow  ; if  determ ined by the person w ho vow ed, the  

original vow  m ust be kept.

In cases w here there does not appear to be a really suffi

cient cause for dispensation, a vow  can be pardy dispensed  

and partly com m uted.

A Religious can com m ute all preceding non-reserved  

vow s into the perpetual vow s of religious profession. H e  

m ay also have this done by authority.

Pastoral N ote

The practical bearing of the doctrine of vow s is that 

Catholics should realize the obligation of a vow . Penitents 

w ill not easily be allow ed by a prudent confessor to take  

vow s ; they  should  be  rem inded  of  the  obligation, they  should  

not vow  im possibilities, nor even that w hich, in m om ents of 

fervour, seem s easy 7. They m ay righdy be told to consider 

w hat they are about to do before they bind them selves, 

and to return to the sam e confessor to open their m inds to  

him . Furtherm ore, the confessor w ill not be too ready to  

dispense a vow  ; he m ay righdy com m ute it into som ething  

that the penitent can do, w ith the penitent’s full and de

liberate approval. W here the object of the vow  w hose com 

m utation is sought is not already obligatory under sin, as 

chastity, but an  object of  supererogation, such as the hearing  

of daily M ass, he m ay advise them  not to bind them selves 

under m ortal sin, and rem ind them that light obligations 

do not usually in the sum  total am ount to a serious obliga

tion, apart from  som e obligations under vow  of alm sgiving. 

A t the sam e tim e, he w ill teach those penitents w ho aim  

at a m ore perfect life than ordinary people, that a vow is 

an act . of w orship of G od, and therefore pleasing to the  

D ivine M ajesty, and that a vow strengthens the vacillating  

hum an w ill. H e w all not allow  a penitent to take a vow  

alw ays to do that w hich seem s the m ore perfect act, unless 

the penitent is a person of tried and conspicuous holiness.
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SECTIO N 1. The Precept

T h e Third Com m andm ent is : “ Rem em ber that thou  

keep holy the Sabbath D ay . . . thou shalt do no w ork  

on it” (Exod. 20, 8, 10).

The obligation of w orshipping G od is im posed on all 

m ankind by the N atural law . G od m ore exactly defined  

how  m an  had to fulfil it by H is divine positive precept in the  

O ld Testam ent. In the N ew Law the Church has deter

m ined it, as a m inim um , to m ean a definite act of the w or

ship of G od on Sundays and holy days by fulfilling certain  

religious duties ; if this particular obligation cannot be  

fulfilled, m an is not therefore exem pt from  all act of divine  

w orship. It is also m atter of divine positive law  that m an  

should participate in som e w ay in the sacrifice of the N ew  

Law . The precept, as defined by the Church, is affirm ative 

in prescribing certain acts, negative in forbidding certain  

others.

SECTIO N  2. The Precept as A ffirm ative : 

The H earing of M ass

A ll the faithful w ho have reached the age of seven years 

and  have the habitual use of  reason are bound under serious 

sin 1 to hear M ass on Sundays and holy days (cc. 12, 1248). 

There  is no  obligation  to  attend  other services— except w here  

necessary for paschal Com m union— unless a person is 

in need of  instruction  in  his religion, and no other m eans are  

available, as w ould usually be the case. The faithful are, 

therefore, to be earnestly exhorted to be present frequently  

at sacred instructions (c. 1348).

The days on w hich M ass is now  to be heard are all Sun 

days and the feasts of the N ativity of our Lord, the Cir

cum cision, the Epiphany, the A scension, Corpus Christi,

1 Pope Innocent X T, pr. d. 52.
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the Im m aculate Conception, the A ssum ption of our Blessed  

Lady, the feast of S. Joseph her Spouse, the feast of SS. 

Peter and Paul, the feast of A ll Saints (c. 1247). If any of 

these holy days had been anyw here legitim ately abolished  

or transferred, no change is to be m ade w ithout sanction of 

the H oly See (c. 1247,3). N o other days are days of obliga

tion by the com m on law , even though others w ere observed  

before the publication of the Codex.1 O thers can be added  

by special induit. In England, but not in Scotland, of 

the ten holy days of obligation enum erated, those of the  

Im m aculate Conception and of S. Joseph are excluded. 

In U .S.A ., the holy days are Christm as day, the feasts of 

the Circum cision, the A scension, the Im m aculate Concep

tion, the A ssum ption and A ll Saints.2

For the right assistance at or hearing of M ass there are  

required the intention to do so, devout bodily presence in  

the proper place, the correct liturgical rite, and m ental 

attention to the M ass.

I. The intention m ust be at least the virtual intention  

of  assisting at the external rite. Consequently, one w ho did  

not know  that M ass w as being celebrated, or w ho w as in a  

deep sleep all the tim e, could not have had any intention  

of assisting at M ass there and then. The intention of ful

filling the Church ’s precept as such is not necessary. Pro

vided M ass is heard, the precept is fulfilled.

2. The necessary bodily presence at M ass is thus ex

plained by divines. The w orshipper m ust be in the church  

itself, or if  outside the church, m ust be one of the num ber 

of those w ho assist at and offer the Sacrifice, or if in a  

neighbouring place, not far aw ay, or if  in the sacristy, m ust 

be externally attentive to the M ass. There are obvious 

lim itations of bodily presence, as, for exam ple, if one w ere  

separated by  a great distance from  the body of  w orshippers, 

but the precise distance is hard to determ ine. It is certainly  

sufficient to be in a place from  w hich the cerem onies of the  

M ass can be substantially apprehended, by seeing, hearing  

or adverting  to others assisting at the M ass, even though one

1 P.C .C .J., Feb. 17, 1918.

’ Sabetti-Barrett, Comp. Theol. Mor., n. 327.
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is outside the church, not, how ever, m ore than about forty  

paces clear from the rest of the w orshippers.1

1 It is, therefore, absurd to  say that it w ould be sufficient to  observe the M ass 

through a telescope from a considerable distance, or to hear the service by  

radio. The latter substitution for bodily presence m ay be an act of w orship  

in the case of the bedridden, but it is not fulfilling the Church ’s precept of 

hearing  M ass.

* This determ ination is certainly casuistry of the right sort. The faithful 

should be exhorted by confessors not to w hittle dow n obligations, nor to see 

how  m uch can be om itted w ithout grave sin, but rather to be present at the  

w hole of M ass, and if possible at daily M ass.

•It is, how ever, held that m om entary and necessary w ithdraw al during  

the Consecration w ould be excusable (Lchm ., I, n. 718, note).

Bodily presence, as described, m ust be continuous during  

the M ass from  the beginning to the last G ospel exclusively. 

The faithful are obliged to hear the w hole of M ass, w ithout 

even the sm allest om ission. But very often it is not all heard, 

and it m ay be reasonably asked, both by those w ho w ould  

not w illingly disobey the Church in a serious m atter, and  

by negligent Catholics, w hat om ission w ould be, in the com 

m on opinion of divines, a serious om ission. In this m atter, 

as in the case of fasting, it is im portant not to be pharisaical 

nor lax ; one can, therefore, take the generally accepted  

opinion.2

3. It is a grievous sin to om it a notable part of  the M ass, 

either in view of am ount (v.g., a third part) or of dignity. 

M ass w ill not be heard substantially if the follow ing parts  

are om itted : all up to the prayer of the O ffertory of 

M ass, for that is a third part ; all up to the G ospel in 

clusive together w ith all after the Com m union ; all from  

the Preface (exclusive) to the Pater Noster ; both the Con

secration and Com m union ; the Consecration ; probably  

the Consecration of one species.3

If  a notable part of  M ass is m issed, that am ount of  another 

M ass should be heard if possible ; but it is com m only held  

that Consecration and Com m union  should be in  one and  the  

sam e M ass. If only a sm all part of M ass is om itted outside  

the Consecration, there is no obligation to m ake up that 

am ount by hearing the corresponding part of another M ass. 

Involuntary absence during either Consecration or Com 

m union  w ould not certainly im pose the obligation  of  hearing
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another M ass. If  one arrives at the church after the Con

secration and there is to be no other M ass to follow , there is 

probably  no  obligation to rem ain, because M ass cannot then  

be substantially heard. G ood Catholics w ould rem ain,

how ever, for the sake of  prayer. Those w ho habitually com e  

late for M ass com m it sins of disobedience and scandal. 

They are m istaken in thinking that they act up to the spirit 

of Catholicism by being in tim e for the G ospel, a very  

com m on error. The precept cannot be fulfilled by hearing  

sim ultaneously  the  com plem entary' parts of  different M asses,1 

but it w ill not be a grave sin (and no sin at all, if there is 

reasonable excuse) to hear successively the com plem entary 

parts of tw o M asses even in the inverse order, but the Con

secration and Com m union m ust be in the one M ass.

4. A t least confused attention to w hat is going on is 

necessary  and probably  sufficient. Such  an am ount of  atten

tion is probably sufficient for true prayer, because w e can  

ask  for favours in  spite of  distractions. This kind of  attention  

is called  external, and  in  practice m anifests its presence w hen  

w e do nothing that w ould, of  its nature, exclude a confused  

attention to M ass. Thus, to w rite, read secular books, talk  

earnestly, sleep, all these w ould exclude the necessary con

fused attention. The Church com m ands us to be present 

at M ass as a corporate act of w orship, and therefore to be  

devoutly present ; but it does not com m and  us to  give all our 

sustained internal attention, an im possibility in m any cases.

N o vocal or m ental prayer is enjoined during M ass. But 

the faithful, and children especially, should be exhorted to  

use their prayer-books and to  becom e fam iliar w ith the parts 

of the M ass. In default of prayer-books, m editation on the  

Sacred Passion, or the Last Supper, or the recital of the  

Rosary are to be recom m ended. A ttention should not be  

interrupted m ore than is inevitable to hum an w eakness.

Those w ho go to confession in the church during M ass 

fulfil the precept, for they can rem ain conscious of w hat is 

going on in the church; they are receiving a Sacram ent; 

they are devoutly present at, and they can be conscious 

sharers in, the Sacrifice.

1 Pope Innocent X I, pr. d. 53.
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Choristers, servers, collectors, vergers can all give the  

necessary am ount of attention if they w ish ; the exam ining  

of one ’s conscience, the recitation of the divine office, or 

of sacram ental penance— even if it be the Stations of the  

Cross— the reading of spiritual books, do not exclude the  

necessary attention.

H ow ever, though the Church dem ands very little internal 

attention— accom m odating her precept to the least capable  

— the faithful should be taught not how  little attention they  

are bound to give, but how fervently they can assist at the  

H oly Sacrifice. The theory of attention causes no trouble  

to Catholics, for if they are devoutly present, though dis

tracted, they  are convinced  they  have heard  M ass, but w ilful 

distractions are confessed.

5. The precept of  hearing  M assis  fulfilled  by  due  assistance  

at M ass celebrated in any Catholic rite in the open or in  

those places indicated by canon 1249.

The proper places for fulfilling this precept are defined  

(c. 1249). They are: A ny Church, oratory (public or sem i

public), cem etery chapels (erected by  individuals or fam ilies 

for burial), but not private oratories except by induit of the  

H oly See (c. 1249). The oratories of Cardinals and of 

bishops (even titular) enjoy all the privileges of sem i-public  

oratories (c. 1189).

The precept can, therefore, be fulfilled in the oratories 

of Religious, colleges, barracks, prisons, hospitals, ships (if 

the chapel is a fixed one or in a public place) . The obliga

tion of hearing M ass on shipboard depends on w hether 

or not the altar is fixed and set up in a definite place on the  

ship. By som e com panies, a chapel for Catholics is regularly  

arranged in  their ships. If  so, it is a public oratory. A  ques

tion and a reply on this m atter m ay be quoted :

“ U trum cappellæ navium aut altaria in ipsis navibus 

erecta pro Sacro litando debeant considerari ut O ratoria  

privata vel publica ? R. Si cappella locum  fixum  habeat in  

navi, uti publica habenda est ; secus, neque publica est 

neque privata, sed habetur uti A ltare Portatile.” 1

V erm ecrsch thinks that w hen M ass is said on shipboard

1 S.C .R .. M arch 4, 1901 ; D .A ., 406g.
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in any place outside private cabins and apartm ents, the  

place m ay be regarded as at least a sem i-public oratory.1 

A  form er privilege for Christm as is canonized (c. 821), that 

is, the precept of  hearing M ass can be fulfilled by those w ho  

attend the m idnight M ass in religious or pious houses, in  

w hich the H oly  Eucharist is habitually  reserved legitim ately. 

The  obligation can also be fulfilled w here M ass is celebrated  

at a portable altar by a Cardinal or bishop or for the con

venience of either, or by m issionary' priests w here there are  

no oratories or fixed altars.

In the case of private oratories the term s of the induit 

m ust be observed, and  in  general the precept can be fulfilled  

only by those in w hose favour it is granted. Certain days 

are usually excepted in the induit for celebration of M ass, 

viz., Christm as day, Epiphany, Easter Sunday, W hit 

Sunday, A scension, Im m aculate Conception B.V .M ., the  

A ssum ption, S. Joseph, SS. Peter and Paul, A ll Saints, the  

Sundays to w hich the external solem nity of the principal 

Patron and the feast of Corpus Christi are transferred, the  

last three days of H oly W eek.1 Even on these days, as on  

others, the local O rdinary can allow M ass to be said and  

the  precept fulfilled  as a tem porary  concession (c. 1195). The  

privilege of  fulfilling the precept in such oratories is usually  

extended to the server (though not one  of those privileged), 

relatives, servants, guests, all w ho live under the sam e roof, 

and in country places, w here there is no public church  

convenient, to dependants and villagers.

By privilege, the precept can be fulfilled in a chapel 

tem porarily erected by m em bers of Regular O rders.3

6. A ny  m oderately  grave  inconvenience to  m ind or body, 

or to tem poral goods, either of  oneself, or of  another, excuses 

from  the  precept. If, how ever, a person can never be present 

at M ass on any day of precept, it appears obligatory that 

he should som etim es hear M ass, if possible, during the  

year, for there is a divine precept to assist at the Sacrifice.4

1 Thtol. Mor., Ill, n. 862. 1 Ordo Missa Cel. Roma, 1920.

* In these cases, if there is a parish church convenient, the faithful should  

be advised to hear M ass there, in order to pay their dues to the parish priest, 

for privileges should  not be used so as to give reasonable offence.

* V erm ., Ill, n. 861.
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Those arc excused w ho are sick or w hose presence is 

required for care of the sick, or w ho tend infant children at 

hom e, or w ho do necessary dom estic w ork, or w ho have no  

suitable clothes (an excuse rather easy to m agnify), or w ho  

w ould have to hear their banns of m arriage called (if this 

prove disconcerting), or those w ho live at a distance from  

the church of three m iles or an hour’s w alk, or even less, 

if  the w eather is bad, or if they are infirm  ; the distance that 

excuses w ould be greater for those w ho can use cars, tram 

w ay, railw ay, cycles, w ithout incurring expense w hich they  

can ill afford. Servants also are excused, if forbidden by  

non-Catholic em ployers to go to M ass, but they  should find  

another place, if reasonably possible, w here they  could  have  

the opportunity of hearing M ass. A w ife is excused, if by  

going to M ass she w ould give great offence to her husband  ; 

under sim ilar circum stances, children and servants are ex

cused. It is not expected by the Church that servants or 

labourers should deprive them selves of reasonably necessary  

sleep that they  m ay  be able to assist at an  early  M ass. Those  

are excused w ho w ould norm ally rem ain at hom e during a  

period of  m ourning ; m others, too, after childbirth for som e  

w eeks, and of course som e w eeks before childbirth. It is 

held that those are excused w ho w ould have to forgo—  

occasionally, but not as a general rule— a good stroke of 

business or considerable gain, such as w ould be the case  

w ith  m erchants, and  during  the  lam bing  season  w ith  farm ers.

D ispensation from the precept can be given for a good  

reason by local O rdinaries and parish priests to individual 

parishioners or fam ilies belonging to the parish— even if 

absent from  the parish— and also to strangers in the parish  

not being parishioners. Curates w ho assist the parish  

priest in all m atters of parochial duty, and are delegated to  

do so by the O rdinary, have the sam e pow er of dispensing  

as the parish priest. In clerical exem pt Religious O rders, 

Superiors have the sam e dispensing pow er as parish priests, 

in respect of subjects as defined (c. 514, 1).

If one has a privilege of a private oratory, it is held that 

there is no obligation to use the privilege, but if it is used, 

there is an obligation of hearing M ass.
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SECTIO N  3. The Precept as N egative : 

The Prohibition of Servile W ork

1. D efinition

The Church forbids servile w ork on all Sundays and holy  

days of  obligation, that w e m ay have tim e and opportunity  

for attending M ass, hearing instructions, reading good  

spiritual books, and incidentally, that w e m ay recuperate  

body and m ind for the better service of  G od and neighbour. 

Servile w ork is, in general, w ork done by m anual w orkers 

of all sorts ; liberal w ork is, in general, that w hich is the  

product of skill and due to m ental effort ; m ixed w ork is 

not exclusively either, and is done by all classes and condi

tions of  people.

2. K inds of W ork forbidden

True servile w ork is forbidden, nam ely, such as is done by  

servants or hired m anual labourers, and requiring bodily  

rather than  m ental activity.

Judicial proceedings are forbidden. W hat is forbidden  

is the ordinary w orkaday business and apparatus required  

in pleading, acting as w itness, giving  judgm ent. It is not, 

how ever, forbidden  to  do  private  legal w ork, such  as solicitors 

do in preparing a brief, or counsel does in  getting up a case. 

A  judge m ay be inform ed, or counsel consulted privately. 

In Ecclesiastical Courts no business is done on feast days of 

obligation, nor on the last three days of H oly W eek, unless 

necessity, Christian charity, or the public good require it 

(c. 1639).

Civil occupations are forbidden, such as public trading, 

m arkets, public buying  and  selling, unless there is a contrary  

legitim ate  custom  or special induit in  their favour (c. 1248).1

1 By English law the Courts do not sit on Sundays. Contracts m ade on  

Sundays are void w ithin the ordinary calling of artificer or labourer. The  

rule does not apply to other contracts, or to w orks of necessity. A bill of 

exchange, prom issory note or cheque is not invalid only by reason that it 

bears date on  Sunday (J., n. 154). W ork and play  are forbidden  by num erous 

Statutes and liquor traffic is restricted. In U .S.A , unnecessary labour is 

forbidden  in  nearly  all the  States, and  in  som e  few , sport, play, fishing, dancing, 

hunting w ith the gun, card-playing : Slater (ed. 1909), I, p. 266. In M ay,
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Servile w ork m ay not be done, w ithout necessity, for 

pleasure or recreation ; it rem ains servile, w hatever the  

m otive be, even if no w ages are taken for it. It is the  

character of the w ork that determ ines its nature, but in  

all cases, w e m ust be guided by com m on opinion. It is 

usually held servile w ork to plough, dig, sow , grind corn, 

reap, load, print, knit, sew , m ake rosaries, scapulars, 

artificial flow ers, to plaster, w hitew ash, w ash, iron. It is 

not servile w ork  to  study, w rite, do  artistic w ork  in  sculpture, 

painting, design, em broidery, nor to typew rite, photograph, 

even if these things are done for pay. Crochet-w ork is 

perhaps artistic ; and fly-fishing is considered skilful, but 

not rogging w ith nets for salm on. O nly a few exam ples 

can be given the standard of good people is a safe one to  

g° by · ‘

A lthough servile w ork is forbidden on certain days it is 

not a grievous sin to do the sm allest am ount of it.1 It is 

com m only thought that servile w ork of a fairly arduous 

nature— such as ploughing and digging— done for a space  

of  betw een tw o and three hours w ould be a serious violation  

of the precept, but that lighter w ork, such as w eeding or 

light gardening, done for the sam e space of tim e, w ould not 

be a serious sin. 
/

3. Causes that excuse from  this Precept

1 . N ecessity  of  body  or m ind, personal or that of another.

2. Considerable public utility.

3. A voidance of idleness in case idleness is a dangerous 

proxim ate occasion of sin.

4. Considerable utility to others in need of our help, 

such as to attend on the sick, or to care for the deceased  

for the sake of the living, to m ake clothing for a particular

1930, considerable  surprise w as caused in Trenton (N ew  Jersey) by the  sudden  

appeal to the ancient ‘Blue Law ’, a Statute of 1798, w hich forbade buying  

or selling  on  the  Sabbath, and even  riding, w alking or driving anyw here except 

to and from  church.

1 This precept and that of  hearing M ass are thus different in kind from  the

precept of  the Eucharistic  fast w hich, of  its nature, can be violated by  the very

sm allest quantity of  food

or drink is w hat is com m anded.

or drink deliberately taken, for total abstinence from
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poor person w ho is in fairly urgent need, not, how ever, to  

w ork for die poor in general unless there is general pressing  

need, to w ork for the public services in urgent cases, as to  

sew , knit, m ake clothes in w ar tim e.

5. Piety tow ards G od, as to m ake w hat is im m ediately

necessary for actual divine w orship, to prepare or adorn  

church or altars, or repair vestm ents that are at once  

required, or to m ake vestm ents for use in a poor church or 

m ission.

6. Legitim ate custom , w hich differs in  different countries.

7. D ispensation by legitim ate authority, as in the obliga

tion of hearing M ass (c. 1245).

ίΗ

Pastoral N ote

The pastor w ill exhort his people not to consum e the tim e  

on Sundays in playing outdoor gam es at the expense either 

of hearing M ass or being present at instructions. The  

Church does not begrudge anyone his or her necessary, 

reasonable, or even sim ply enjoyable recreation, even on  

Sundays, and w ishes Sundays— as w ell as every other day—  

to be filled w ith joyful service of G od, in prayer, w ork—  

w hen not forbidden— and play. Sunday need not be  

funereal, but it m ay not be godless. Tim e should be set 

aside on Sunday  for hearing M ass, for attending instructions 

and serm ons, and for reading Catholic literature.

The pastor w ill, furtherm ore, inveigh against the quite  

inordinate am ount of tim e w asted on Sunday, in reading  

the Sunday secular papers. These papers, if unobjection

able, have their legitim ate use, but they should not engross 

a m an ’s attention for hours.

In  order to  supply  his people  w ith  good  Catholic literature, 

the pastor should form  a parish library or have, if possible, 

Catholic pam phlets and papers for sale.
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FO U RTH CO M M A N D M EN T

SECTIO N 1. The Precept

T h e  Fourth Com m andm ent is : “ H onour thy father and  

thy m other” (Exod. 20, 12).

This Com m andm ent explicitly regards the obligations of 

children tow ards parents ; im plicitly, the obligations of 

all inferiors tow ards their superiors, and the correlative 

obligations of superiors tow ards their inferiors.

SECTIO N 2. D uties of Children

Children are bound to love, reverence and obey their 

parents : to  love them , because of  the natural union  betw een  

parent and child, and by reason of the benefits received ; 

to reverence them , because of a parent’s dignity and  

authority, the dignity  of  co-operation  in  creation, the author

ity in the natural unit of society, w hich is the fam ily ; to  

obey them , because the parent has a right and duty to  

educate the child, physically, m orally, religiously and  

intellectually.

Love  and  reverence  are  absolute  and  perpetual obligations; 

obedience is conditional and tem porary w hilst the child  

has need of a parent, but both Civil and Ecclesiastical law  

m ay and do determ ine the duration of the state of tutelage, 

and therefore the obligation of subm ission and obedience, 

beyond the strict requirem ents of N atural law .

Each of these duties of  love, reverence and obedience, has 

its ow n specific object, and can be specifically violated, and  

obviously the tw o form er are m ore obligatory in the case 01 

parents than of strangers. The sins of children against 

parents are, therefore, in the nature of things, and because  

rational nature so dictates, m ore serious than w ould be their 

sins against others.

The love w hich children ow e m ust be that of  benevolence  

and beneficence, that is, interior love externally exhibited  
X
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by relieving parents ’ needs, evincing external signs of love, 

guarding  parents from  evil, corporal and  spiritual. Children  

seriously sin against this precept by hating their parents, 

w ishing them serious evil, show ing serious signs of great 

hatred, treating them heartlessly, speaking to them as to  

enem ies, not helping them , w hen possible, in grave necessity  

of soul or body, inciting them  to great anger and sadness, 

seriously neglecting to visit them  in sickness.

Reverence, both interior and exterior, is due to parents : 

“ Cursed is he that honoureth not his father and m other ”  

(D eut. 27, 16). Children  sin grievously against this precept 

of reverence by striking parents unjustly, raising the hand  

to strike them , heaping reproaches undeservedly on them , 

uttering unjust and  serious threats, despising  or disregarding  

them in their poverty, cursing them , seriously ridiculing  

them , refusing to show custom ary signs of respect to their 

great and reasonable sorrow .1

1 cf. Exod. 21, 15 : 21,17; Prov. 30, 17. It is held to  be not sinful, though  

revolting to noble natures, if a child w ho has achieved high position in the  

State disregards parents in a hum ble condition of life, provided, of course, 

the latter are not in need of  help.

* In English law  a child 13 em ancipated w hen tw enty-one years of age. In  

A m erican law . em ancipation m ay take olace bef ’

Children are bound to obey their parents in their law ful 

com m ands so long as they  live under the parental authority. 

W hen em ancipated, they still ow e them  love and reverence  

but not obedience. They are em ancipated w hen they have  

com pleted the tw enty-first year of age— though still living  

under the parental roof— or w hen they m arry, or enter the  

religious life.2 They sin grievously by disobedience in a  

grave  m atter that falls w ithin  the  scope of  parental authority, 

and if such m atter is seriously forbidden by parents. A s 

a fact, young children do not usually offend grievously in  

disobeying, on account of their levity and  inadvertence, and  

for w ant of seriousness on the part of parents.

Children w ho have com e to the use of reason are en

titled to  em brace the  True Faith if they do not belong to it

law , em ancipation m ay take place before that age by agreem ent 

in w riting or by parole. Judicial em ancipation m ay be got in som e of the  

Sûtes of the U nion before the age of tw enty-one. In m any Sûtes, fem ales 

atuin  m ajority  at eighteen years of  age : cf. Slater (cd. 1909), I, p. 272.
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Parents have no pow er to forbid this, neither can they  

oblige their children to adopt a particular state of life in  

the w orld, but the parents*  legal consent is som etim es 

necessary, and their canonical consent is necessary, probably  

up to the em ancipation of the child (c. 89). Parents m ay  

not force their children to m arry, nor to enter the religious 

state, nor deter them  from  the latter (cc. 971, 1087, 2352).

lJ. 1842, 1843.

A lthough, after choosing a fixed state of life, children are  

em ancipated, yet on  account of  parents ’ grave need  they  m ay  

be obliged to defer, for a tim e,, their choice, if they cannot 

otherw ise help their parents. Thus, though a m inor m ay  

legally  enlist w ithout his parents ’ consent, he m ay be  obliged  

to rem ain in civil life for a tim e.

In regard to m arriage, m inors should ordinarily have the  

approval of  their parents, both  for entering on m arriage and  

for their choice of partner, but on the other hand, parents 

should not be selfish in putting unreasonable obstacles in  

the w ay of their children ’s» m arriage. By so doing, they  

forfeit love and respect, since they do not allow  the freedom  

w hich they enjoyed them selves. In any case, the approval 

of parents is not necessary to the valid m arriage of their 

children (c. 1034), though, from  the m otive of  love, children  

m ay som etim es be obliged to accede to a parent’s w ish. 

A ccording to the M arriage A ct (an. 1823), the consent 

of certain persons— including guardians in default of 

parents— is necessary for the m arriage of m inors, though  

absence of consent does not render the m arriage void. But 

if  such  m arriage  of  a  m inor is procured, w ithout the  necessary  

consent, by the false oath or declaration of one of the  

parties, the A ttorney or Solicitor G eneral m ay sue for a  

forfeiture of any interest in property accruing to such party  

by  reason  of  the m arriage.1 Children  are bound  by  N atural 

law to support parents w ho cannot support them selves ; 

there i^, also the legal obligation to provide necessary  

m aintenance.2

aJ. ΐ9θ7, ϊ9θθ·
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SECTIO N 3. D uties of Parents

1. Love and M aintenance

Parents are bound to love and m aintain their children, 

and to give them  an education at least in accordance w ith  

their state of  life. They are m ost strictly bound to provide  

for the religious, m oral, physical and intellectual education  

of their children, and to m ake provision for their tem poral 

w elfare (c. 1113). If the parents are dead, the  duty  devolves 

on the grandparents. Illegitim ate children have precisely  

the sam e m oral rights, and English law can oblige the  

father of such children to supply part m aintenance— if 

claim ed by the unm arried m other w ithin tw elve m onths 

after birth— until the child reaches the age of thirteen (and  

possibly sixteen) years.1 But neglect of this claim does 

not exonerate the father from supporting the child and  

providing for its education, if  his help is necessary.

Parents are bound to show their love for their children  

in a reasonable and effectual m anner. They sin against 

this precept of G od and nature by hating their children, 

by serious injury or neglect, by w ishing them great evil, 

by being inordinate in their affection, by indulging every  

childish w him — to the great detrim ent of character— by 

neglecting to correct them , by favouring som e to the ex

clusion of others.

2. Education

I. Spiritual.

Parents are bound to provide effectually for the religious 

instruction of their children : “ If any provideth not for 

his ow n and especially for his ow n household, he hath  

denied the faith and is w orse than an unbeliever ” (1 Tim . 

5, 8). If they cannot instruct their children personally, 

they m ust find a capable substitute to teach them the  

principles of  right conduct, the Com m andm ents of G od and  

of the Church, their Catholic Faith, and w hat is necessary  

for salvation. They m ust take care that their children

H . 1910.
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are baptized w ithout delay, taught in good Catholic schools, 

if possible, prepared for confession, Confirm ation, · and  

H oly Com m union, kept aw ay from bad com panions, bad  

literature and bad places of am usem ent. To do so effec

tively, parents m ust know  their children ’s friends and places 

of resort, and oppose the practice, so com m on today, of 

children m aking their hom es m erely places in w hich to  

take their m eals and to sleep. The late hours kept by  

young girls frequently ruin their health and m orality.

2. Intellectual.

It m ay be said, generally, that parents should give all 

their children an education at least suited to their state of 

life, and one w hich w ill give prom ise that the child m ay be  

able, later on— unless already favoured by fortune— to earn  

subsistence. They m ust, how ever, guard against inordinate  

am bition by aim ing at im possibilities for their children, 

for this engenders in the child im patience w ith its fam ily  

lot, ingratitude and social U nrest. In every w ell-ordered  

State, there m ust be m anual w orkers, w hose w ork should  

be looked upon as necessary, and in a vast m ajority of 

occupations, ennobling. Im patience w ith hard m anual 

labour gives rise to jealousy of classes m ore favoured, and  

leads to a universal unw illingness to do a fair day ’s w ork.

By present Canon law (c. 1374) it is forbidden that 

Catholic children should frequent non-Catholic schools, 

and this prohibition extends to all schools, secondary as 

w ell as prim ary, and m ore so to U niversities. It is the  

business of the local O rdinary to  judge w hether attendance  

at non-Catholic schools m ay be tolerated in particular 

cases. Confessors and parish priests are not to be the  

judges in such cases, nor should they refuse absolution to  

parents w ho infringe this law , w ithout previous reference to  

the bishop. In  som e places, the  bishops have  already  spoken  

definitely on the m atter.1

1 A s in the A rchdiocese of  St. Louis : cf. Slater (ed. 1909), I, p. 277.

In England, general perm ission has been granted by the  

H oly See for young people to attend the non-Catholic 

U niversities, if the necessary safeguards are present. The
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necessary ’ safeguards have been supplied in England by  

the H ierarchy. They consist chiefly in the appointm ent of 

Chaplains at O xford, Cam bridge and London, w hose duty  

it is to  give or provide regular courses of instruction in re

ligion, philosophy and history ’ to the undergraduates. It is 

obvious that undergraduates are bound to attend these in 

structions, unless their faith is otherw ise safeguarded, a  

rather unlikely contingency. The Chaplain has the right 

to decide.

In the declaration m ade by the archbishops and bishops 

of the Province of W estm inster (A ug., 1905),1 it w as stated  

that “ not infrequendy there is grave scandal w hen parents 

send children to non-Catholic schools ; for w here Catholics, 

and especially those in a prom inent position, m ake use of 

non-Catholic schools, they affect injuriously the w hole  

Catholic position, leading m any to follow their exam ple  

and m aking it increasingly difficult to provide, m aintain  

and  im prove our ow n  schools and  colleges.” It w as stated—  

and the statem ent is even m ore true today— that “ the  

social advantages to be gained at certain schools m anifestly  

do not constitute such a necessity,” viz., of  sending children  

to non-Catholic schools. N o individual priest or confessor 

is entitled to decide w hen necessity of this nature exists, 

but the m atter is to be referred to the O rdinary of the  

diocese  for his counsel and  judgm ent. There  is no profession  

for w hich boys cannot be trained at English Catholic colleges 

equally w ell as at the best non-Catholic schools. Statistics 

prove this abundantly. Indeed, boys w ho seriously w ish  

to succeed, if given a fair field, get a better training in  

Catholic colleges than elsew here. If they fail afterw ards, 

the failure is often largely to be attributed to bigotry and  

freem asonry ’. Social prestige m ay help occasionally, but 

Catholics have to forgo that factor in m any cases, and  

beyond a certain point, very soon reached, it is practically  

negligible. Prestige is apt to be the last defensive plea. 

It is, therefore, a  serious sin  for parents to  send their children  

to non-Catholic schools, unless they have perm ission to do

*

1 Reaffirm ed by the H ierarchy in 1918.
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so, and unless religious safeguards are abundantly provided. 

If, how ever, public authority should com pel them  to do so, 

they are not obliged to be passive resisters, but they m ust 

secure the sound Catholic training  of  their children  som ehow  

and effectually.

D anger also exists for children in those schools w here the  

co-education  of  boys and  girls is in  vogue. U ntil the Church  

approves of this system , Catholics m ay condem n it w hole

heartedly, both on m oral and on pedagogic grounds.1 

Such schools have had a fair trial in m any places, w ith  

lam entable results to the m oral tone of the scholars in  

general and the deterioration of girls in particular. People  

w ith open m inds are convinced that the association of boys 

and girls in the early teens— even in gam es— is distasteful 

to both, because it is unnatural and easily leads to im 

m orality. W here the latter abuse does not occur, this is 

due to extraordinary supervision, w hich only one teacher 

in ten w ill have the persistency to exercise. The natural 

reserve and m odesty of girls, and the disinclination of boys 

to be chivalrous to the w eaker sex, are the safeguards that 

nature supplies against precocity and in favour of slow  

natural developm ent. Faddists w ho w ant to im prove on  

nature by co-educating the sexes are unscientific, to say the  

least. The m ixed classes of youths and young w om en in  

m edical schools is entirely objectionable on m oral grounds. 

It is, of course, claim ed that w om en m ay have m edical 

training in these classes w here no others exist. The claim  

is quite valid for a sm all proportion of w om en students, 

but there is no need to equalize the num bers of m en and of 

w om en students. W e believe that only  a confirm ed fem inist 

of the extrem e type w ould m aintain that w om en generally  

prefer w om en doctors. The true place for a w om an is the  

hom e, and it is no exaggeration to say that any secular 

profession w hich practically debars w om en from  hom e-life 

w ith husband and children is so unsuited to the hum an  

race, if such profession w ere generally adopted, as to be  

proved to be no profession for w om en at all. W e m ust

i  '  »



1 W om en doctors are probably best for children, and that reason is valid  

for a sm all proportionate num ber of w om en doctors.

1 The reader m ay be referred to Midwifery, by Ten Teachers, p. 585, for 

valuable m edical rem arks on this subject, w hich reinforce all that m oralists 

teach. The failure of m others to suckle their children— prescinding from  

ill-health and  real incapacity, the latter being very  rare— is due, in  very  m any  

cases, to a lam entable repression of the m aternal instinct, m ixed w ith an  

am ount of  auto-suggestion ; cf. also, Pope  Benedict X IV , ώ  Syn. Diacts., lib. xi, 

c. 7, n. ix ; and on ‘ W et N urses ’, loc. cit., n. xiii ; Capellm an, Pastoral 

Medicine, p. 45 ; Scharlieb, Straight Talks to Women, p. 4.

fully adm it exceptional cases, tor it is not true that everyone  

is bound to m arry ; but a general line of conduct that 

seriously interferes w ith w om en and the hom e is obviously  

not a w om an ’s vocation and should be discouraged.1

3. Physical.

Parents are bound to supply their children w ith necessary

clothing and food ; the seeds of consum ption and decline  

are sow n in children for lack of either. Especially is this 

the case w ith adolescent boys, w ho are apt to neglect their 

food for the sake of the em otional excitem ent of show s and  

theatres. The w orking boy is usually a sufferer from  

continuous lassitude, ow ing both to conditions of w ork and  

to his inordinate desire of activity and excitem ent. The  

race is devitalized w hen it should be being built up.

The  pre-natal life of  the  fetus m ust be  sedulously  guarded ; 

to expose it deliberately to death by prem ature birth is to  

w ish to com m it m urder, for the fetus has its right to life 

no  less than  has an  adult. A fter birth, there is an  obligation  

on the m other to suckle her child, though not a serious one, 

if nourishm ent can be supplied otherw ise w ith sufficient 

success. N othing, how ever, can adequately take the place  

of the m other’s m ilk during the child ’s first three m onths 

of life. Children put out to nurse are liable to disease, 

their m ortality being as high as 70 per cent, as against 

15 per cent of children nursed at hom e.2

The parents m ust acknow ledge their legitim ate child and  

give it their nam e. They w ill sin grievously if they put the  

child into an orphanage w ithout real necessity, and even  

then they are bound to see to the child ’s physical and m oral 

w ell-being and to assure them selves that it is cared for.

/ J Jr·  *
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SEO  ΓΙΟ Ν 4. D uties of Relatives

N ear relatives are  bound  to  one  another by a  special obliga

tion of charity, and in default of parents they are bound by  

natural justice and charity to foster their infant relatives, 

and to see to their Christian education (c. 1372, 2), for 

relatives are the natural substitutes of parents and there are  

no  others. Brothers and  sisters are specially bound to  m utual 

charity and to help one another in grave need.

N otes on English and A m erican Law

1 . A father has the right by English  law  to the custody  of 

his child and can enforce his right by w rit of Habeas Corpus. 

A m erican law  is m ore liberal in favour of a m other’s right.1

2. In English law , a husband is bound to m aintain  

his w ife’s children, w ho, being legitim ate or illegitim ate, 

w ere born before his m arriage to her, and he is bound to do  

so until they  reach the age of  sixteen  years, or until the death  

of  the m other, w hichever happens first.2 There  is, how ever, 

no liability if he cannot do so out of his ow n property, or 

by m eans of his labour, nor if the child is able to m aintain  

itself, and he is bound to do no m ore than provide the bare  

necessaries of life and m ere elem entary education.3

3. A  father has the right to determ ine the m ethod of his 

child ’s education and m aintenance, to inflict reasonable  

punishm ent, and to delegate these rights to a tutor, school

m aster or sim ilar person.4

‘ 4. A father has the right to determ ine the religion in

w hich his m inor children shall be brought up, and any  

contrary  contract is void. The prom ises, therefore, m ade by  

/ a non-Catholic m an in a m ixed m arriage in respect of the  

Catholic education of future children have been held to be  

legally void, though, of course, they are binding in con

science. A fter the father’s death, the Court m ay order that 

the m inor shall be brought up in the religion of the father, 

but the fact that the child has absorbed the principles of  one
1 J j ♦ _ S

1 Slater (ed. 1909), I, p. 282. 3 J- 1911, note.

2 Jenks, Digest of Civil Law, n. 1906. 4 J·  !932 ·
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form of religion w ill be ground for refusing to order it to  

be educated in another form  of  religion.1

5. A  father or m other is not, as such, entitled to control 

over or to any legal interest in the lands of the child being  

a m inor.1

6. A  father is entitled to the services of  his child being a  

m inor, so long as the child is living w ith him , or not being  

in the service of  som e other, is only tem porarily aw ay from  

hom e?

The A m erican Courts have held that a father is entitled  

to the earnings of his child, but English authority appears 

to be the other w ay?

The husband has authority over the w ife in all tilings that 

pertain to their dom estic relations and fam ily discipline : 

“ Let w om en be subject to their husbands as to the Lord ; 

because the husband is the head of  his w ife as Christ is the  

H ead of the Church. Therefore, as the Church is subject 

to  Christ, so  also  let w ives be  to  their husbands in all things ”  

(Ephes. 5, 22-24).

H usband and w ife are bound to show m utual love : 

“ H usbands love your w ives as Christ also loved the Church  

and delivered H im self for it ... so also ought m en to love  

their w ives as their ow n bodies ” (Ephes. 5, 25  ; Tit. 2, 5). 

They are bound to cohabitation (1 Cor. 7, 10), to m utual 

m aintenance— though by nature and law the husband is 

prim arily bound to m aintain the w ife— to render conjugal 

dues w hen  seriously asked  for— even by im plication— if there  

be no valid excuse for continence : “ D efraud not one  

another, except perhaps by  consent for a tim e, that you m ay  

give yourselves to prayer : and return together again, lest 

Satan tem pt you for your incontinency  ” (1 Cor. 7, 5).

By English law the husband m ust m aintain his w ife 

according  to  his  state  and  condition, unless they  are  separated

4 J. 1952, note.

1 J·  ’937 J cf. a  valuable  legal discussion of  this point in  American Ecclesiastical 

Review, M ay, June, July, 1932.

’J- 1945.
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through  her fault.1 A  w ife is not obliged by  law  to m aintain  

her husband except that, if she has separate estate and her 

husband becom es chargeable to a Poor Law A uthority, 

she can be obliged to m aintain him  in an institution.2

The savings w hich a w ife, living w ith her husband or 

tem porarily apart, m ay m ake out of m oney supplied to  

her by her husband for household purposes or m aintenance, 

belong to the husband unless there is evidence that he  

intended such to be her property.3 Since the year 1883 the  

husband acquires no rights over his w ife’s estate except 

w hat she gives him . If the husband refuses or neglects to  

supply his w ife w ith necessaries, the law assum es that she  

has his authority to pledge his credit for them , otherw ise  

she cannot pledge her husband ’s credit. A husband can  

refuse to pledge his credit for unnecessary luxuries or 

extravagant dress.

The husband is bound to adm inister his property w isely  

so as to be able to support his w ife and children, to have a  

care for his w ife’s Christian life, to reprove her prudently  

and tem perately.

The  w ife is bound  to  obey  and  pay  respect to  her husband ’s 

authority, to see to the orderliness and com fort of  hom e life, 

and to exercise reasonable econom y in outlay.

Though children are prim arily subject to the father, the  

m other has an im portant and irreplaceable share in their 

upbringing. The m other norm ally settles the religious 

and m oral outlook of her children. She w ill fail in her 

duty, if she teaches her children to disregard their father’s 

reasonable com m ands by sym pathizing w ith them  against 

their father. It is thus that she underm ines all parental 

authority, her ow n included.

Serious sin is com m itted by husband or w ife by serious 

injury in w ord or action, by grave negligence in respect 

of tem poral goods that are necessary for m aintenance, by  

hatred, by putting unreasonable obstacles in the w ay of 

the observance of the Com m andm ents of G od and of the  

Church.

A s a m atter of counsel, parents m ay w ell be exhorted

*J. 1868. «J. 1868.
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to encourage their children to becom e acquainted  w ith the  

lives of their patron Saints, the cerem onies and practices 

of  the Church, the history of  Catholic activity, the sublim ity  

of a vocation to the priesthood or to religious life and the  

w ork of Catholic M issions. The good Catholic parent w ill 

consecrate his house and fam ily to the Sacred H eart, and  

foster a devotion w hich establishes concord and happiness  

w herever it is practised.

SECTIO N 6. Em ployers and W age-earners

Tem porary sendee by contract begets real duties in con

science both in em ployer and em ployee. The reciprocal 

duties m ust not be exaggerated, especially as now adays the  

form er fidendly relations betw een the tw o parties are fast 

disappearing, and m atters are put on the basis of contract.

I. The m aster is bound to treat the w orker in a hum ane  

w ay, securing  safe and  decent conditions— as far as the nature  

of the w ork perm its— giving reasonable w ages, not exacting  

so m any hours of labour that no tim e rem ains for rest, 

leisure, am usem ent, religious exercises and instruction.  If  a  

m aster is a sincere Christian, he w ill, if possible, see that 

w orking conditions are not scandalous, as they often w ere—  

and probably still are— in large shops and factories, w here  

the young are thoroughly corrupted in faith and m orals. 

H e m ust see, m oreover, that the young do not w ork beyond  

their strength and m ust w ard off from all his em ployees 

both physical and m oral harm .2 “ Religion teaches the  

em ployer that w orkers are not to be accounted bondsm en ; 

that in every m an they m ust respect his dignity and w orth  

as a m an and as a Christian ; that labour is not a thing  

to be asham ed of, but is an honourable calling ; that it is 

inhum an to treat m en like chattels to m ake m oney by, 

or to look upon them  m erely as so m uch m uscle or physical 

pow er.” 3 The duties of em ployer cannot be evaded nor 

left to chance fulfilm ent. A n em ployer w ho uses the labour 

of others for his ow n profit— though also for theirs— has

1

1 A  point urged by  the Code of  Canon law  (c. 1335).

2 This point is em phasized by canon 1524.

3 Pope Leo X III, Encycl. Rerun Novarum.
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serious obligations, and if he w ill not do his duty, the State  

is bound to coerce him .

A  just w age for a m arried w orker is that am ount of w age  

that w ill keep  'him  and his w ife and fam ily  in  frugal com fort, 

com m ensurate w ith the conditions of life of the norm al 

w orker of his class.1 It w as com m only held that the fam ily  

m ight be com puted as consisting of three or four children, 

and this w ould still be reâsonable if birth control w ere not 

practised, because the first born child w ould norm ally  begin  

to w ork w hen a large fam ily becom es a burden on the  

fam ily resources, assum ing reasonable intervals, w hich  

ought norm ally to be tw o years or a little m ore, betw een  

the successive births of the early children.2 A  just w age  

for a young unm arried w orker w ill be that am ount of w age  

that w ill enable him  to live in frugal com fort and to m ake  

reasonable provision for future m arriage. It is econom ically  

unsound to pay m arried m en m ore than the unm arried, for 

the form er w ill not be em ployed w hen  they  can be dispensed  

w ith. The standard of w ages, therefore, for all, m ust 

practically be the living fam ily w age— unless fam ily allow 

ances are added— but if the unm arried are paid less, no  

injustice w ill be done  to them . The parable of the labourers 

is com pletely applicable to the case. Every m an has a  

right to a decent livelihood if he w orks. Since m ost m en  

cannot directly get at the fruits of the earth, their only  

m ethod of w inning sustenance is to w ork for w ages. The  

w orkm an ’s w age, therefore, m ust be the first call on the  

em ployer’s turn-over, after paym ent for raw  m aterials and

1 The question of com m utative justice is not here discussed. It is 

sufficient to say that there is at least an obligation in charity  on an em ployer 

to pay sufficient to support m an, w ife and three children. W e om it all dis

cussion on the obligation of  com m utative  justice, if  it exists, for w e  m ust frankly  

adm it that the case is not, w e think, proved. Som e w riters speak of the  

* natural ’ value of a m an ’s w ork, and base on that the em ployer’s obligation  

of justice to  give a  fam ily  w age (three children). They  claim  the  sam e  w age for 

the unm arried, for a m an ’s ability does not change w hen  he becom es m arried. 

W e confess that the latter contention is obscure.

1 W e fully adm it that statistics prove that fam ilies w ith three children are  

in the m inority, speaking of England and W ales ; only about nine per cent 

of  the  fam ilies of  w orking-class m en have three or m ore children. The standard  

taken in the text is a rough and ready one, but it appears, on the w hole, to  

w ork the m ost satisfactorily, unless a fam ily allow ance is adopted.

aalai
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depreciation. The best possible solution of the w ages 

questionis for the State to fix a m inim um  legal living w age 

in every industry ; additional w ages m ight be earned in  

thriving businesses.1

In English law  the m aster’s responsibilities to his servants 

have becom e onerous through the W  orkm en ’s Com pensation  

A cts, 1906 to 1926, and the Em ployers ’ Liability A ct, 1880. 

The m aster’s responsibilities for his servants ’ conduct are  

also  onerous, and he is liable to pay  com pensation for injury  

to others or to property caused by a servant acting in the  

ordinary course of his duty, unless the injury w as done  

through personal m alice of the servant. If the servant has 

sim ply been negligent, the m aster can sue him  and recover 

w hat he has had to  pay.

If  in giving a  bona  fide 1 character ’ to a servant, crim inat

ing statem ents are honesdy m ade by m aster or m istress, 

no action lies, for the character is a privileged com m uni

cation unless m alice is proved.2

A  m aster is not bound to provide a servant w ith m edical 

attendance or m edicine unless he has agreed to do so,3 

but if the servant is not dism issed on account of sickness, 

the m aster is not entided, in the absence of agreem ent, to  

m ake any deduction from the agreed w age in respect of 

such sickness, nor to charge the servant for m edicine and  

m edical attendance procured for the servant by the m aster.

2. Em ployees are bound to give their em ployers reason

able honour and respect,4 service and obedience in accord

ance w ith their contractual obligations, fidelity in fulfilling  

contracts, so long as conditions do not com pletely change  

the nature of the contracts. They sin by arousing against 

their m aster unfounded discontent. It is certain that they  

violate strict justice— as w ell as charity— if they neglect 

their duties, if they do not give a fair day ’s w ork for a fair 

day ’s w age, if they unreasonably dim inish output w hilst 

taking a good w age, since this is a species of covert hostility  

opposed radically to their contractual àgreem ents. They

. .

>·. ’ · < ·

1 cf. Ryan, Distributive Justice.

1 Rucgg, Elementary Commentary on English Law. p. 160.

•J. 460 sqq.j 474. 4 i Tim . 6, I ; Tit. 2, 9, 10.
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violate  justice if they w ilfully dam age the m aster’s property, 

or even neglect to protect that property if they have con

tracted for a special position of trust. “ Religion teaches 

the w orker and the artisan to carry out honestly and fairly  

all equitable agreem ents freely entered into ; never to  

resort to violence in defending their ow n cause nor to  

engage in riot or disorder ” (Pope Leo X III, Encycl. Rerum  

Novarum).

O n  the rivalry  betw een Capital and  Labour, Pope Pius X I 

(Encycl. Quadragesimo Anno) w rote as follow s : “ Capital, 

how ever, w as long able to appropriate to itself excessive  

advantages ; it claim ed all the products and profits, and  

left to the labourer the barest m inim um  necessary to repair 

his strength and to ensure the continur-tion of his class. 

For by an  inexorable econom ic law , it w as held, all accum u 

lation of riches m ust fall to the share of the w ealthy, w hile  

the w orkingm an m ust rem ain perpetually in indigence or 

reduced to the m inim um needed for existence. It is true  

that the actual state of  things w as not alw ays and everyw here  

as deplorable as the liberalistic tenets of the so-called M an

chester school m ight lead us to conclude ; but it cannot be  

denied that a steady drift of econom ic and social tendencies 

w as in this direction. These false opinions and specious 

axiom s w ere vehem ently attacked, as w as to be expected, 

and by others also than m erely those w hom  such principles 

deprived of their innate right to better their condition.”

The Encyclical goes on to speak of the unjust claim s of 

Labour. It declares that it is a false m oral principle that 

all products and profits, except those required to repair 

and replace invested capital, belong by every right to the  

w orkingm an. This error is an alluring poison, consum ed  

w ith avidity by m any not deceived by open Socialism .

To rem edy this disastrous conflict, the Pope urges a  

division of fruits of production : “ Every effort therefore 

m ust be m ade that at least in future a  just share only of the  

fruits of  production  be perm itted to accum ulate in the hands  

of the w ealthy, and that an am ple sufficiency be supplied  

to the w orkingm en. The purpose is not that these becom e  

slack at their w ork, for m an is born to labour as the bird to
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fly, but that by thrift they m ay increase their possessions 

and by the prudent m anagem ent of the sam e m ay be  

enabled to bear the fam ily burden w ith greater ease and  

security, being freed from that hand-to-m outh uncertainty  

w hich is the lot of the proletarian. Thus they w ill not 

only be in a position to support life ’s changing fortunes, 

but w ill also have the reassuring confidence that, w hen their 

ow n lives are ended, som e little provision w ill rem ain for 

those w hom  they leave behind them .”

SECTIO N 7. Strikes >

A  strike is an  organized cessation from  w ork on the part of 

a body, of m en w ith the object of forcing the em ployers to  

assent to the dem ands of the w orkm en.

The  sim ple strike  is set going by  a num ber of  m en  suffering  

from the sam e grievance ; the sym pathetic strike is set 

going by one body of m en for the rem oval of the grievance  

of another body of m en ; the general strike is set going by  

the w hole body of w orkm en, or by such an im portant and  

pow erful section of them , as to bring  industry to a standstill, 

w ith the object of either bettering w orking conditions or 

seizing political pow er.

That a strike m ay be m orally right, there m ust be a just 

reason for it, the good to  be obtained m ust be proportionate  

to the evil effects produced by the strike, and the m eans 

used in the strike m ust be law ful. These three conditions  

are of great im portance, but the second condition, nam ely, 

proportion betw een the evils of a strike and its good effects, 

is usually unknow n till after the strike has been set going. 

N evertheless, past experience m ay be a guide in this m atter, 

and furtherm ore, if the effects are, in point of fact, evil 

beyond all proportion to the strikers ’ grievances, the strike  

m ust be called off.2

The sim ple strike is not in itself unjust, for every m an

1 c£ Cronin, The Science of Ethics, II, p. 354  sqq. ; V erm ecrsch, Q_q. de Just., 

p. 624  sqq. ; L. W att, S.J., Capitalinn and Morality, c. vii, for a full and clear 

treatm ent.

*  The individual is pow erless, and there is no obligation on any individual 

to  resum e w ork, since usually he w ould  inflict m ore loss on  him self  by  so doing  

than the loss w hich his em ployer is suffering.
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m ay w ithdraw his labour from  an em ployer w hen his con

tract is fulfilled, or if  his contract is no  longer m orally  binding  

ow ing to changed circum stances, a condition necessarily  

presupposed in every business contract. But though the  

sim ple strike, as explained, is not necessarily against justice, 

it m ay be against charity, for it m ay often produce w ide

spread m isery. Furtherm ore, w hat one m an m ay law fully  

do, he m ay  join w ith others in doing. The organized strike  

is not unjust, but its accom panim ents often are, as w hen it 

positively prevents other m en, by peaceful (!) picketing, 

from doing necessary w ork, such as to save m ines from  

being flooded, and w hen it forces others, by threats or 

violence, to  join the strike. Strikers, how ever justified they  

m ay be in fighting for principle, are not m ilitary generals 

w ho on the score of m ilitary necessity m ay even kill their 

enem ies, invade their hom es, and take aw ay  their lands and  

property. It cannot be seriously m aintained that a sm all 

advance in w ages, if the w ages are already sufficient for 

reasonable fam ily m aintenance, is a m oral set-off against 

the terrible distress, violence, unrest, irréligion, drunkenness, 

loss of trade, perm anent ruin of industry w hich, not in 

frequently, accom pany strikes.

The sym pathetic strike is called by a set of  m en  to  rem edy  

injustice done to one m an or a num ber of m en in their 

U nion or belonging to other U nions. U nder the conditions 

m entioned above, such a strike is just, for it is not unjust 

to defend another as w e w ould defend ourselves. But if 

such a strike is set going by one set of m en sim ply because  

another set of  m en are on strike, so as to assert the solidarity  

of w orkers, w ithout investigating the justice of the case, it 

is as im possible to justify such a strike, as it w ould be to  

justify a sym pathetic lock-out. The plea that m en m ust 

help their fellow -w orkers in all em ergencies w ill not stand  

a m om ent’s consideration, for it has to be proved that all 

em ployers affected by the strike m ay be legitim ately  

penalized. It is said that the m en m ust follow the lead of 

their representatives. They are subjected to great m oral 

pressure. They are loth to desert their Trade U nion. But 

som e leaders w ho have an  im m ense influence are  im prudent,
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and are know n to favour theories, such as those of Com 

m unism and spoliation, w hich are fundam entally false. 

It w ould be m ore consonant w ith  justice for m en to know  

exactly w hat they are striking for, and to determ ine the  

m atter by a secret ballot, confined to m en over tw enty-one

• years of age, and even, possibly, allow ing a double vote to  

m arried m en. Certainly, boys of sixteen years, and un 

m arried adults w ithout dependants, cannot be expected  

to realize the distress w hich strikes cause in fam ilies. But 

even so, every m an m ust m ake sure of the clear justice of 

his ow n case before voting for a strike. Catholic teaching, 

and in fact natural ethical doctrine, fully adm it the value  

of solidarity, but like other class shibboleths, this one can  

m isguide m en to the great detrim ent of  social and individual 

peace.

A  general strike of all w orkers or of a param ount section  

of them , such as the Triple A lliance, is justifiable on the  

sam e conditions as set forth above and only on those. Evil 

effects are m ore liable to follow in the w ake of such a  

strike as this. W here the object of a general strike is the  

abolition of  all private property, or the spoliation of  m asters 

w ithout com pensation, or direct injury to innocent em 

ployers, the issue is apt to reverberate in the Council 

cham bers of  Trade U nions, for w ith such an object in view , ' 

the ow nership and disposal of party  funds of w hatever sort 

could not be  justified.1

SECTIO N 8. Teachers and Pupils

Teachers are bound by their contract to render them 

selves com petent to teach that w hich they profess to teach, 

and to be diligent in procuring the progress of their pupils. 

It is obvious, therefore, that they ow e to each pupil a  

m odicum of attention. Total disregard of any pupil—  

except for a tim e and as a punishm ent— is a sin against 

justice, and the pupil’s loss has to be m ade good. A s a

1 The G eneral Strike called by the T.U .C . in England in M ay, 1926, w as 

very soon found to be illegal and w as called off. It w as also patently w rong  

because, in the particular circum stances, it w as a challenge to the legitim ate  

G overnm ent of the m om ent. It is not defensible that a section of the people  

should assum e the governm ent of a country.
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teacher is usually in loco parentis, he m ust regard his pupils, 

even the least favoured, w ith a special reverence and love, 

give them  good Christian exam ple, correct them  if  necessary  

and so far as the law perm its, and w ard off from  them  all 

m oral harm  by  keeping them  from  bad  com panions. Favour

itism is a source of discontent am ongst pupils and m ay be  

a sin against charity.

Pupils in their turn are bound to treat their teachers 

m uch as they ought to treat their parents, by show ing them  

reverence, obedience and  love, w illingly accepting a position  

of  tutelage. A  teacher’s precept w ill usually not bind under 

any sin, unless in a very serious m atter and w here the  

teacher w ishes to im pose a grave obligation. A ssistant 

teachers have not the sam e pow er, legally or m orally, as 

head teachers, but pupils are nevertheléss bound to treat 

them  in all respects as superiors, w ith a right of appeal to  

the higher authority.

N ote on the State and Education

The relations of the parents and the State in the m atter 

of education are set out in the follow ing declaration by the  

English H ierarchy.

D e c l a r a t io n  by the A rchbishops and Bishops of England  

. and W ales on the subject of  Education (Low  W eek, 1929).

1. It is no part of the normal function of the State to  

teach.

2. The State is entitled to see that citizens receive due  

education sufficient to enable them  to discharge the duties of 

citizenship in its various degrees.

3. The State ought, therefore, to encourage every form  

of sound educational endeavour, and m ay take m eans to  

safeguard the efficiency of education.

4. To parents w hose econom ic m eans are insufficient to  

pay for the education of their children, it is the duty of the  

State to furnish the necessary m eans, providing them  from  

the com m on funds arising out of the taxation of the w hole  

com m unity. But in so doing the State m ust not interfere 

w ith parental responsibility, nor ham per the reasonable
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liberty  of  parents in  their choice of  a  school for their children. 

A bove all, w here the people are not all of one creed, there  

m ust be no differentiation on the ground of religion.

5. W here there is need of  greater school accom m odation  

the State m ay, in default of other agencies, intervene to  

supply it ; but it m ay do so only in default of, and in sub

stitution for, and to the extent of, the responsibility of the  

parents of the children w ho need this accom m odation.

6. The teacher is alw ays acting in loco parentis, never in  

loco civitatis, though the State to safeguard its citizenship  

m ay take reasonable care to see that teachers are efficient.

7. Thus a teacher never is and never can be a civil 

servant, and should never regard him self or allow him self 

to be so regarded. W hatever authority he m ay possess to  

teach and control children, and to claim  their respect and  

obedience, com es to him from G od through the parents, 

and not through the State, except in so far as the State is 

acting on behalf of the parents.

SECTIO N 9. The State A uthority and Citizens

The civil authority derives its pow er of governm ent—  

legislative, coercive, vindictive— from G od. It does not 

concern us to define or prove any theory as to the origin  

of  civil authority  ; it is certain and adm itted by  all Catholic  

teachers that the people cannot capriciously change their 

polity, refuse to obey  just law s, or induce others to disobey  

them , or raise rebellion or sedition against an  authority  that 

has been legitim ately constituted. W hen a ruler has been  

legitim ately designated, then he becom es, by the law of 

nature, the suprem e civil authority, and derives his pow er 

ultim ately from G od. H e can, therefore, exact obedience  

that binds under sin. “There  is no  pow er but from  G od, and  

those that are ordained of G od. Therefore he that resisteth  

the pow er resisteth the ordinance of G od. A nd they that 

resist purchase to them selves dam nation.” 1 “ H allow ed in

1 Rom . 13, i sqq. S. Paul is speaking in the m ost general term s, and not 

only for the Rom an State of the tim e. The authority of princes, illegitim ate  

and legitim ate, is from G od : “  Thou w ouldst not have any pow er against 

m e, unless it w ere given thee from  above ” (Jn. 19, 11). The abuse of pow er
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the m inds of Christians is the very idea of public authority, 
in w hich they recognize som e likeness and sym bol, as it 
w ere, of the D ivine M ajesty, even w hen it is exercised by  
one unw orthy. Civil rulers are, therefore, bound to rule  
w ith even-handed justice, not as m asters, but rather as 
fathers . . . not subservient to the advantages of any one  
individual or of som e few persons, for civil pow er w as 
established for the com m on good of all. It is sinful in the  
State to have no care for religion, as som ething beyond its 
scope or as of no practical benefit ” (Leo X III, Immortale 
Dei, 1885, and Sapientia Christiana, 1890).

Citizens, though not obliged to obey civil authorities in  
w hat is contrary to G od ’s law , are bound to obey them  in  
law ful m atters, even w hen authority is w rongly used, until 
that authority is displaced by legitim ate m eans. It is, 
therefore, alw ays sinful to rebel, that is, to offer violence 
to legitim ate governm ent. “ The sovereignty of  the people, 
and this w ithout any reference to G od, is held to reside in  
the m ultitude, w hich is doubtless a doctrine w ell calculated  
to flatter and inflam e m en ’s passions, but w hich lacks all 
reasonable proof and all pow er of ensuring safety and pre
serving  order. M any  hold  as an  axiom  of  civil  jurisprudence 
that sedition m ay be rightly fostered. For the opinion  
prevails, that princes are nothing m ore than the delegates 
chosen to carry out the w ill of the people ; w hence it 
necessarily follow s that all things are as changeable as the  
w ill of the people, so that risk of public disturbance is ever 
hanging-over our heads ” (Leo X III, Immortale Dei).

The people, how ever, have a right to defend them selves 
against tyranny w hen governm ent is really and habitually  
tyrannical, w hen legitim ate m eans of redress have failed, 
w hen there is hope of success— for greater ensuing evil 

on the part of  civil rulers does not extinguish  their pow er nor m ake that pow er 
to com e from  any other source than from  G od ; cf. Com ely in loc., and the  
passage cited from  S. A ugustine, de Civ. Dei, lib. 5, c. 21 : “  H e  that gave  M arius 
rule, gave Cæsar rule ; H e that gave A ugustus it, gave N ero  it ; H e that gave  
V espasian rule or Titus his son, both sw eet natural m en, gave it also to  
D om itian, that cruel blood-sucker. A nd to be brief, H e that gave it to  
Constantine the Christian, gave it also to Julian the A postate.” (English  
translation by  J. H ., w ith com m ents by V ivès, London, 1620).



w ould m ake opposition w rong— and w hen the greater and  

saner part of the people are convinced of the habitual 

tyranny.1 M ost revolutions of recent years have been the  

result of  propaganda by a noisy faction ; peoples have been  

forced into rebellion, w ith unspeakable consequences, in  

respect of  cruelty, injustice, m urder, arson, and unhappiness, 

and have been m isled in the fair nam e of liberty dow n the  

bypaths of  servitude.2

1 cf. Cronin, Tie Science of Ethics, II, p. 542.

1 cf. N esta H . W ebster, The French Revolution, a Study in Democracy, passim.

Even  w ithout the  consent of  the  people, a ruler can  becom e 

legitim ate ruler w hen the com m on good dem ands it, for 

w hen opposition to his rule becom es useless and causes 

m ore harm than good, the people m ust acquiesce in his 

rule. This is m erely to say that in this, as in m atters of 

property 7, prescription can give a good title, but in polities, 

com m on peace is ultim ately the arbiter.

It is the duty of all citizens w ho have the right to vote, 

to exercise that right w hen the com m on good of the State  

or the good of religion and m orals require their votes, and  

w hen their voting is useful. It is sinful to vote for the  

enem ies of religion or liberty ', except to exclude a w orse  

candidate, or unless com pelled by fear of great personal 

harm , relatively greater than the public harm at stake. 

But in  politics, great latitude  is righdy  claim ed by  all citizens. 

A s a m atter of  political education, Catholics should exercise 

their right of voting, for the safety and progress of religion  

depends very m uch on the electors. O utside the lim its of 

legitim ate freedom of opinion, Catholics should be guided  

by their ecclesiastical Superiors in their choice of  candidates 

to represent them , and should w illingly  give their signatures 

to m em orials sent to M em bers of Parliam ent, as a protest 

against irreligious legislation, such as the extension of the  

grounds for divorce, or the abolition in schools of religious 

education.
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Pope Pius X I on Education 1

1 Encycl. The Christian Education of Youth, D ec. 31, 1929.

“ Education is essentially a social and not a m ere in 

dividual activity. N ow  there are three necessary societies, 

distinct from one another and yet harm oniously com bined  

by G od, into w hich m an is born : tw o, nam ely the fam ily  

and civil society, belong to the natural order ; the third, the  

Church, to the supernatural order.”

1. In G eneral

“ In the first place com es the fam ily, instituted directly by  

G od for its peculiar purpose, the generation and form ation  

of offspring ; for this reason it has priority of nature and  

therefore of rights over civil society. N evertheless, the  

fam ily is an im perfect society, since it has not in itself all 

the m eans for its ολνη com plete developm ent ; w hereas 

civil society is a perfect society, having  in  itself  all the m eans 

for its peculiar end, w hich is the tem poral w ell-being of 

the com m unity ; and so, in this respect, that is, in view of 

the com m on good, it has pre-em inence over the fam ily, 

w hich finds its ow n suitable tem poral perfection precisely  

in civil society.

“  The third  society, into w hich  m an is born  w hen  through  

Baptism  he receives the divine life of grace, is the Church ; 

a society of the supernatural order and of universal extent ; 

a perfect society, because she has in herself all the m eans 

required for her ow n end, w hich is the eternal salvation of 

m ankind ; hence she is suprem e in her ow n dom ain.

“  Consequently, education w hich is concerned  w ith m an  as 

a w hole, individually and socially, in the order of nature  

and in the order of grace, necessarily belongs to all these  

three societies, in due proportion, corresponding, according  

to the disposition of D ivine Providence, to the co-ordination  

of  their respective ends.”

91
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2. In Particular

(a) To the Church

“ A nd first of all education belongs pre-em inently to the  

Church, by  reason of  a double  title in  the  supernatural order, 

conferred exclusively upon her by G od H im self  ; absolutely  

superior therefore to any other title in the natural order.

“ The first title is founded upon the express m ission and  

suprem e authority to  teach  given her by  her divine  Founder  : 

‘ A ll pow er is given to m e in heaven and in earth. G oing  

therefore teach ye all nations, baptizing them  in the nam e  

of  the  Father, and  of  the  Son, and  of  the  H oly  G host, teaching  

them to observe all things w hatsoever I have com m anded  

you, and behold I am  w ith you all days, even to the consum 

m ation of the w orld.’ U pon this m agisterial office Christ 

conferred infallibility, together w ith the com m and to teach  

H is doctrine. H ence the Church w as set by her divine  

A uthor as the pillar and ground of  truth, in order to teach  

the divine Faith to m en, and keep w hole and inviolate the  

deposit confided to her ; to direct and fashion m en, in all 

their actions individually and socially, to purity of m orals 

and  integrity  of  life, in  accordance w ith revealed doctrine.

“  The second title is the supernatural m otherhood, in  

virtue of w hich the Church, spotless spouse of Christ, 

generates, nurtures and educates souls in the divine life of 

grace, w ith the Sacram ents and her doctrine. W ith good  

reason then does S. A ugustine m aintain : ‘ H e has not 

G od for father w ho refuses to have the Church as m other.’

“ H ence it is that in this proper object of  her m ission, that 

is, in faith and m orals, G od H im self has m ade the Church  

sharer in the divine m agisterium  and, by a special privilege, 

granted her im m unity from  error ; hence she  is the m istress 

of m en, suprem e and absolutely sure, and she has inherent 

in herself an inviolable right to freedom in teaching. By  

necessary consequence the Church is independent of any  

sort of  earthly pow er as w ell in the origin as in the exercise  

of her m ission as educator ; not m erely in regard to her 

proper end and object, but also in regard to the m eans

necessary and suitable to attain that end. H ence w ith
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regard to  every  other kind  of  hum an  learning  and  instruction, 

w hich is the com m on patrim ony of individuals and society, 

the Church has an independent right to m ake use of it, 

and above all to decide w hat m ay help or harm Christian  

education. A nd this m ust be so, because the Church as 

a perfect society has an independent right to the m eans 

conducive to her end, and  because every  form  of  instruction, 

no  less than every hum an action, has a necessary connexion  

w ith m an ’s last end, and therefore cannot be w ithdraw n  

from  the dictates of the divine law , of w hich the Church is 

guardian, interpreter, and infallible m istress.”

(b) To the Fam ily

“  The Church ’s m ission of  education  is in  w onderful agree

m ent w ith that of the fam ily, for both proceed from G od, 

and in a rem arkably sim ilar m anner. G od directly com 

m unicates to the fam ily, in the natural order, fecundity, 

w hich is the principle of life, and hence also the principle 

of education to life, together w ith authority, the principle  

of order.

“  The  A ngelic  D octor, w ith  his w onted clearness of thought 

and precision of style, says : ‘ The father according to the  

flesh has in a particular w ay a share in that principle w hich  

in a m anner universal is found in G od . . . The father is the  

principle of generation, of education and discipline and of 

everything that bears upon the perfecting of hum an life.’

"  The  fam ily  therefore holds directly from  the Creator the  

m ission and hence the right to educate the offspring, a  

right inalienable because inseparably joined to the strict 

obligation, a right anterior to any right w hatever of civil 

society and of  the State, and therefore inviolable on the part 

of any pow er on earth.

“  That this right is inviolable S. Thom as proves as follow s : 

‘ The child is naturally som ething of the father ... so by  

natural right the child, before reaching the use of reason, 

is under the father’s care. H ence it w ould be contrary  to  

natural justice if the child, before the use of reason, w ere  

rem oved from  the care of its parents, or if any disposition  

w ere m ade concerning him against the w ill of the parents?
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A nd as this duty on the part of the parents continues up  

to the tim e w hen the child is in a position to provide for 

itself, this sam e inviolable parental right of education also  

endures. ‘ N ature intends not m erely the generation of  the  

offspring, but also its developm ent and advance to the  

perfection of  m an considered as m an, that is, to the state of 

virtue,’ says the sam e S. Thom as.

“The  w isdom  of  the Church  in this m atter  is expressed  w ith  

precision and clearness in the Code of Canon law , canon  

1113 : ‘ Parents are under a grave obligation to see to the  

religious and m oral education of their children, as w ell 

as to their physical and  civic training, as far as they  can, and  

m oreover to provide for their tem poral w ell-being.’

“  O n this point the com m on sense of m ankind is in such  

com plete accord, that they w ould be in open contradiction  

w ith it w ho dared m aintain that the children belong to the  

State before they belong to the fam ily, and that the State  

has an absolute right over their education. U ntenable is 

the reason they adduce, nam ely that m an is born a citizen  

and hence belongs prim arily to the State, not bearing in  

m ind that before being  a citizen m an m ust exist ; and exist

ence does not com e from the State, but from the parents, 

as Leo X III w isely declared : ‘ The children are som ething  

of the father, and as it w ere an extension of the person of 

the father ; and, to be perfectly accurate, they enter into  

and becom e part of  civil society, not directly by them selves, 

but through the fam ily in w hich they w ere born.’ ‘ A nd  

therefore,’ says the sam e Leo X III, ‘ the father’s pow er is 

of  such a nature that it cannot be destroyed or absorbed by 

the State ; for it has the sam e origin as hum an life itself.’ 

It does not, how ever, follow from this that the parents ’ 

right to  educate their children is absolute and despotic ; for 

it is necessarily subordinated to the last end and to  N atural 

and divine law , as Leo X III declares in another m em orable  

Encyclical, w here he thus sum s up the rights and duties of 

parents : ‘ By nature parents have a right to the training  

of  their children, but w ith  this added  duty  that the education  

and instruction of the child be in accord w ith the end for 

w hich by G od ’s blessing it w as begotten. Therefore it is



the duty of parents to m ake every effort to prevent any  

invasion of  their rights in this m atter, and to  m ake absolutely  

sure that the education of their children rem ains under their 

ow n control in keeping  w ith their Christian duty, and above  

all to refuse to send them  to those schools in w hich there is 

danger of im bibing the deadly poison of im piety.’

“ It m ust be borne in m ind also that the obligation of 

the fam ily to bring up children, includes not only religious 

and m oral education, but physical and civic education as 

w ell, principally in so far as it touches upon religion and  

m orality.”

(c) To the State

“From such priority of rights on the part of the Church  

and the fam ily in the field of education, m ost im portant 

advantages, as w e have seen, accrue to the w hole of society. 

M oreover in accordance w ith the divinely established order 

z of things, no dam age can follow  from  it to the true and  just 

rights of the State in regard to the education of its citizens.

“ These rights have been conferred upon civil society  

by the A uthor of  N ature H im self, not by title of fatherhood, 

as in  the case of the Church and of the fam ily, but in virtue  

of the authority w hich it possesses to prom ote the com m on  

tem poral w elfare, w hich is precisely the purpose of its 

.existence. Consequently education cannot pertain to civil 

society in the sam e w ay in w hich it pertains to the Church  

and to the fam ily ; but in a different w ay corresponding to  

its ow n particular end and object.

“N ow this end and object, the com m on w elfare in the  

tem poral order, consists in that peace and security in w hich  

fam ilies and individual citizens have the free exercise of 

their rights, and at the sam e tim e enjoy  the greatest spiritual 

and tem poral prosperity possible in this life, by the m utual 

union and co-ordination of the w ork of all. The function  

therefore of  the  civil authority  residing  in  the State  is tw ofold, 

to  protect and to  foster, but by  no  m eans to  absorb the fam ily  

and the individual, or to substitute itself for them .

“  A ccordingly in the m atter of education, it is the right, 

or to speak m ore correctly, it is the duty of the State to



protect in its legislation, the prior rights, already described, 

of the fam ily as regards the Christian education of its off

spring, and consequently also to respect the supernatural 

rights of the Church in this sam e realm of Christian  

education.

“ It also belongs to the State to protect the rights of the  

child itself w hen the parents are found w anting either 

physically or m orally in this respect, w hether by default, 

incapacity, or m isconduct, since, as has been show n, their 

right to educate is not an absolute and despotic one, but 

dependent on the N atural and divine law , and therefore  

subject alike to the authority and  jurisdiction  of  the Church, 

and to the vigilance and adm inistrative care of the State  

in view  of the com m on good. Besides, the fam ily is not a  

perfect society, that is, it has not in itself all the m eans 

necessary  for  its  full developm ent. In  such  cases, exceptional 

no doubt, the State does not put itself in the place of the  

fam ily, but m erely supplies deficiencies, and provides 

suitable m eans, alw ays in conform ity w ith the natural 

rights of  the  child  and the  supernatural rights of  the Church.

“  In general then it is the right and duty of the State to  

protect, according to the rules of right reason and faith, 

the m oral and religious education of youth, by rem oving  

public im pedim ents that stand in the w ay.

“  In the first place it pertains to the State, in view  of the  

com m on  good, to  prom ote in  various w ays the education  and  

instruction of youth. It should begin by encouraging and  

assisting, of its ow n accord, the initiative of the Church  

and  the  fam ily, w hose successes in  this field have been  clearly  

dem onstrated by history and experience. It should m ore

over supplem ent their w ork w henever this falls short of 

w hat is necessary, even by m eans of its ow n schools and  

institutions. For the State m ore than any other society is 

provided w ith the m eans put at its disposal for the needs of 

all, and  it is only right that it use these m eans to the advan

tage of those w ho have contributed them .

“  O ver and above this, the State can exact, and take  

m easures to secure that all its citizens have the necessary  

know ledge of their civic and political duties, and a certain
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degree of physical, intellectual and m oral culture, w hich, 

considering the conditions of our tim es, is really necessary  

for the com m on good.

“ H ow ever it is clear that in all these w ays of prom oting  

education and instruction, both public and private, the  

State should respect the inherent rights of the Church and  

of the fam ily  concerning  Christian education, and m oreover 

have regard for distributive  justice. A ccordingly, unjust and  

unlaw ful is any m onopoly, educational or scholastic, w hich, 

physically or m orally, forces fam ilies to m ake use of govern 

m ent schools, contrary to the dictates of their Christian  

conscience, or contrary to their legitim ate preferences.

“ This does not prevent the State from  m aking due pro 

vision for the right adm inistration of public affairs and for 

the protection of its peace, w ithin or w ithout the realm . 

These are things w hich directly  concern the public good and  

call for special aptitudes and special preparation. The  

State m ay therefore reserve to itself the establishm ent and  

direction of schools intended to prepare for certain civic 

duties and especially for m ilitary service, provided it be  

careful not to injure the rights of the Church or of the  

fam ily in w hat pertains to them . It is w ell to repeat this 

w arning here ; for in these days there is spreading a spirit 

of nationalism w hich is false and exaggerated, as w ell as 

dangerous to ' true peace and  prosperity. U nder its influence  

various excesses are com m itted in giving a m ilitary turn  

to the so-called physical training of boys (som etim es even  

to girls, contrary to the very instincts of hum an nature) ; 

or again  in  usurping  unreasonably  on  Sunday, the  tim e w hich  

should be devoted to religious duties and to fam ily life at 

hom e. · It is not O ur intention how ever to condem n w hat is 

good in the spirit of discipline and legitim ate bravery  

prom oted by these m ethods ; w e condem n only w hat is 

excessive, as for exam ple violence, w hich m ust not be  

confounded w ith courage nor w ith the noble sentim ent of 

m ilitary valour in defence of country and public order ; 

or again exaltation of athleticism w hich even in classic 

pagan tim es m arked the decline and dow nfall of genuine  

physical training.

v o l . π— H



In general also it belongs to civil society and the State  

to provide w hat m ay be called civic education, not only  

for its youth, but for all ages and classes. This consists 

in the practice  of  presenting  publicly to groups of  individuals 

inform ation having an intellectual, im aginative and  

em otional appeal, calculated to draw their w ill to w hat is 

upright and honest, and to urge its practice by a sort of 

m oral com pulsion, positively by dissem inating such know 

ledge, and negatively by suppressing w hat is opposed to it. 

This civic education, so  w ide  and  varied  in  itself  as to  include  

alm ost every activity of the State intended for the public  

good, ought also to be regulated by the norm s of rectitude, 

and therefore cannot conflict w ith the doctrines of the  

Church, w hich is the divinely appointed teacher of these  

norm s.”

A PPEN D IX 2

Pope Pius X I on N aturalism in Education

“ Every form  of pedagogic naturalism  w hich in any w ay  

excludes or w eakens supernatural Christian form ation in  

the teaching  of youth, is false. Every m ethod of education  

founded, w holly or in part, on the denial or forgetfulness 

of  original sin and of  grace, and relying on the sole pow ers 

of hum an nature, is unsound. Such, generally speaking, 

are those m odem system s bearing various nam es w hich  

appeal to a pretended self-governm ent and unrestrained  

freedom on the part of the child, and w hich dim inish or 

even suppress the teacher’s authority and action, attributing  

to the child an exclusive prim acy of initiative, and an  

activity ’ independent of any higher law , natural or divine, 

in the w ork of  his education.

“ If any of these term s are used, les» properly to denote  

the necessity of a gradually m ore active co-operation on the  

part of  the pupil in his ow n education ; if the intention  is to  

banish from education despotism and violence, w hich, by 

the w ay, just punishm ent is not, this w ould be correct, 

but in no w ay new . It w ould m ean only w hat has been  

taught and reduced to practice by the Church in traditional
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Christian education, in im itation of the m ethod em ployed  

by G od H im self  tow ards H is creatures, of  w hom  H e  dem ands 

active co-operation according to the nature of each ; for 

H is W isdom  ‘ reachcth from  end to end m ightily and order- 

eth all things sw eetly.’

“ But alas ! it is clear from the obvious m eaning of the  

w ords and from  experience, that w hat is intended by not a  

few , is the w ithdraw al of  education  from  every  sort of  depen

dence on the divine law . So today w e see— strange sight 

indeed— educators and philosophers w ho spend their lives 

searching for a universal m oral code of education, as if 

there existed no decalogue, no gospel law , no law even of 

nature stam ped by G od on the heart of m an, prom ulgated  

by right reason, and codified in positive revelation by G od  

H im self in the Ten Com m andm ents. These innovators are  

w ont to refer contem ptuously to Christian education as 

‘heteronom ous,’ ‘passive,’ ‘obsolete,’ because founded upon  

the authority of G od and H is holy law .

“ Such m en are m iserably deluded in their claim to  

em ancipate, as they say, the child, w hile in reality they are  

m aking him the slave of his ow n blind pride and of his 

disorderly affections, w hich, as a logical consequence of this 

false system , com e to be justified as legitim ate dem ands 

of a so-called autonom ous nature.

“ But w hat is w orse is the claim , not only vain but false, 

irreverent and dangerous, to subm it to research, experim ent 

and conclusions of a purely natural and profane order, 

those m atters of  education w hich belong  to the supernatural 

order ; as for exam ple questions of priestly or religious 

vocation, and in general the secret w orkings of grace w hich  

indeed elevate the natural pow ers, but are infinitely superior 

to them , and m ay now ise be subjected to physical law s, 

for ‘ the Spirit breatheth w here H e w ill ’.”
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A PPEN D IX 3

Pope Pius X I on the Church and her Educational W orks

“To m eet the w eakness of  m an ’s fallen nature, G od in H is 

G oodness has provided the abundant helps of  H is grace and  

the countless m eans w ith w hich H e  has endow ed  the  Church, 

the great fam ily of Christ. The Church therefore is the  

educational environm ent m ost intim ately and harm oniously  

associated w ith the Christian fam ily.

“  This educational environm ent of the Church em braces 

the Sacram ents, divinely efficacious m eans of grace, the  

sacred ritual, so w onderfully instructive, and the m aterial 

fabric of her churches, w hose liturgy and art have an  

im m ense educational value ; but it also includes the great 

num ber and variety of  schools, associations, and institutions 

of  all kinds, established for the training  of  youth  in Christian  

piety, together w ith literature and the sciences, not om itting  

recreation and physical culture. A nd in this inexhaustible  

fecundity of educational w orks, how m arvellous, how in 

com parable is the Church ’s m aternal providence ! So  

adm irable too is the harm ony w hich she m aintains w ith the  

Christian fam ily, that the Church and the fam ily m ay be  

said to constitute together one and the sam e tem ple of 

Christian education.”

A PPEN D IX  4

Pope Pius X I on the School

1. Its Relation to Fam ily and Church

“  Since how ever the younger generations m ust be trained  

in the arts and sciences for the advantage and prosperity  

of civil society, and since the fam ily of itself is unequal to  

this task, it w as necessary to create that social institution, 

the school. But let it be borne in m ind that this institution  

ow ed its existence to the initiative of the fam ily and of the  

Church, long before it w as undertaken by the State. H ence
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considered in its historical origin, the school is by its very  

nature an institution subsidiary and com plem entary to the  

fam ily and to the Church. It follow s logically and  

necessarily that it m ust not be in  opposition to, but in  positive  

accord w ith those other tw o elem ents, and form  w ith them  

a perfect m oral union, constituting one sanctuary of 

education, as it w ere, w ith the fam ily and the Church. 

O therw ise it is doom ed to fail of  its purpose, and to becom e  

instead an agent of destruction.

“  This principle w e find recognized by a laym an, fam ous 

for his pedagogical w ritings, though these, because of their 

liberalism , cannot be unreservedly praised. * The school,’ 

he w rites, ‘ if not a tem ple, is a den.’ A nd again : ‘ W hen  

literary, social, dom estic, and religious education do not 

go hand in hand, m an is unhappy and helpless ’ .

2. N eutral, Lay, M ixed and ‘ U nique ’ Schools

“ From  this it follow s that the so-called * neutral ’ or ‘ lay  ’ 

school, from w hich religion is excluded, is contrary to the  

fundam ental principles of education. Such a school m ore

over cannot exist in practice ; it is bound to becom e irre

ligious. There is no need to repeat w hat O ur Predecessors 

have declared on this point, especially Pius IX and Leo  

X III, at tim es w hen laicism w as beginning to infest the  

public school. W e renew and confirm their declarations, 

as w ell as the Sacred Canons in w hich the frequenting of 

non-Catholic schools, w hether neutral or m ixed, those  

nam ely w hich are open to Catholics and non-Catholics  

alike, is forbidden for Catholic children, and  can at m ost be  

tolerated, on the approval of the O rdinary alone, under 

determ ined circum stances of place and tim e, and w ith  

special precautions. N either can Catholics adm it that 

other type of m ixed school (least of all the so-called école 

unique obligatory on all), in  w hich the students are provided  

w ith separate religious instruction, but receive other lessons 

in com m on w ith non-Catholic pupils from non-Catholic 

teachers.”

1 N ie. Tom m aseo, Pensieri sull' educatione.
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3. Catholic Schools

“For the m ere fact that a school gives som e religious 

instruction (often extrem ely stinted) does not bring it into  

accord w ith the rights of the Church and of the Christian  

fam ily or m ake it a fit place for Catholic students. To be  

this, it is necessary that all the teaching and the w hole  

organization of the school, and its teachers, syllabus and  

text-books in every branch, be regulated by the Christian  

spirit, under the direction and m aternal supervision of the  

Church ; so that Religion m ay be in very' truth the founda

tion and crow n of the youth ’s entire training ; and this in  

every' grade of  school, not only the elem entary', but the inter

m ediate and the higher institutions of learning as w ell. 

To use the w ords of Leo X III : ‘ It is necessary not only  

that religious instruction be given to the young at certain  

fixed tim es, but also that every other subject taught be  

perm eated w ith Christian piety. If this is w anting, if this 

sacred atm osphere does not pervade and w arm  the hearts of 

m asters and scholars alike, little good can be expected  

from any kind of learning, and considerable harm w ill 

often be the consequence.’

“ A nd let no one say that in a nation w here there are  

different religious beliefs, it is im possible to  provide for public  

instruction otherw ise than by neutral or m ixed schools. 

In such a case it becom es the duty of the State, indeed  

it is the easier and m ore reasonable m ethod of procedure, 

to leave free scope to the initiative of the Church and the  

fam ily, w hile  giving  them  such  assistance as  justice dem ands. 

That this can  be done to the full satisfaction of  fam ilies, and  

to the advantage of education and of public peace and  

tranquillity, is clear from the actual experience of som e  

countries com prising different religious denom inations. 

There the school legislation respects the rights of  the fam ily, 

and Catholics are free to follow  their ow n system  of  teaching  

in schools that are entirely Catholic. N or is distributive 

justice lost sight of, as is evidenced by the financial aid  

granted by the State to the several schools dem anded by  

the fam ilies.
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“ In other countries of  m ixed creeds, things are otherw ise, 

and a heavy burden w eighs upon Catholics, w ho under the  

guidance of their bishops and w ith the indefatigable co

operation of the clergy, secular and regular, support 

Catholic schools for their children entirely at their ow n  

expense ; to this they feel obliged in conscience, and w ith  

a generosity and constancy w orthy of all praise, they are  

firm ly determ ined to m ake adequate provision for w hat 

they openly profess as their m otto : ‘ Catholic education  

in Catholic schools for all the Catholic youth.’ If such  

education is not aided from public funds, as distributive  

justice requires, certainly it m ay not be opposed by any  

civil authority ready to recognize the rights of the fam ily, 

and the irreducible claim s of legitim ate liberty.

“ W here this fundam ental liberty  is thw arted or interfered  

w ith, Catholics w ill never feel, w hatever m ay have been the  

sacrifices already m ade, that they have done enough, for 

the support and defence of  their schools and  for the securing  

of law s that w ill do them  justice.”

Pope Pius X I on Sex-Education and Co-Education

1. Sex-Education

The sam e Encyclical condem ns the m odern theory that 

the young should be enlightened on the subject of sex from  

the earliest age and as a m atter of  course. The reprobation  

of this theory is based on three principles, nam ely, that the  

im portance of initiating the young into m atters of sex is 

exaggerated, the m ode of doing so is w rong, and it is a false  

m ethod to expose the young to danger in order to preserve  

or safeguard them  from evil. Even w here som e education  

in  sex m atters is found to be necessary, due precautions are  

to be taken.

The precautions w ell know n to Christian tradition are  

assum ed to be fam iliar, and the Pope does not enum erate  

them . These include prayer, fréquentation of the Sacra

m ents and devotion to the M other of G od.
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The H oly  O ffice, in  its decree on  sexual education (M arch, 

1931), stated that the m ethod called sexual education and  

sexual initiation is to be condem ned. It urged the necessity  

of a com plete, solid and uninterrupted religious education  

of both  sexes. It desired that the  young  should be  stim ulated  

to an esteem  of the angelic virtue, a desire and love of it, 

that they should be exhorted to apply them selves to prayer, 

to the assiduous fréquentation of  the Sacram ents of Penance  

and the H oly Eucharist, that they should have a filial 

devotion to the Blessed V irgin, M other of holy purity, 

com m itting them selves w holly to her protection. Further

m ore, it urged that they should avoid dangerous reading, 

obscene spectacles, conversation w ith w icked people, and  

all occasions of sin. These are am ongst the Catholic tradi

tional m ethods of educating to purity. Teachers w ho rely  

only on natural considerations m ay succeed in a few cases, 

but they w ill fail in hundreds.

The follow ing is the teaching of the Papal Encyclical :

“ A nother very grave danger is that naturalism w hich  

now adays invades the  field of  education  in that m ost delicate 

m atter of purity of m orals. Far too com m on is the error 

of those w ho w ith dangerous assurance and under an ugly  

term  propagate a so-called sex-education, falsely im agining  

they can forearm  youths against the dangers of sensuality  

by m eans purely natural, such as a foolhardy initiation and  

precautionary instruction for all indiscrim inately, even in  

public ; and, w orse still, by exposing them  at an early age  

to the occasions, in order, so it is argued, to accustom  them  

and as it w ere harden  them  against such dangers.

“  Such  persons grievously err in refusing  to recognize the  

inborn w eakness of  hum an nature, and the law  of  w hich the  

A postle speaks, fighting against the law  of the m ind ; and  

a|so ignoring the experience of facts, from  w hich it is clear 

that, particularly in young people, evil practices are the  

effect not so m uch of ignorance of intellect as of w eakness 

of a w ill exposed to dangerous occasions, and unsupported  

by the m eans of grace.

“In  this extrem ely delicate m atter, if, all things considered, 

som e private instruction is found necessary and opportune,
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from those w ho hold from  

and w ho have the grace of state, every precaution m ust be  

taken. Such precautions arc w ell know n in traditional 

Christian education, and are adequately described by  

A ntoniano, w hen he says :

“ ‘ Such is our m isery and inclination to sin, that often in  

the very things considered to be rem edies against sin, w e 

find occasions for and inducem ents to sin itself. H ence it 

is of the highest im portance that a good father, w hile dis

cussing w ith his son a m atter so delicate, should be w ell on  

his guard and not descend to details, nor refer to  the various 

w ays in w hich this infernal hydra destroys w ith its poison  

so large a portion of the w orld ; otherw ise it m ay happen  

that instead of extinguishing this fire, he unw ittingly stirs 

or kindles it in the sim ple and tender heart of the child. 

Speaking generally, during the period of childhood it 

suffices to em ploy those rem edies w hich produce the double  

effect of  opening the door to the virtue of  purity and closing  

the door upon vice.’ ”

2. Co-Education

“False also and harm ful to Christian education is the so- 

called m ethod of ‘ co-education.’ This too, by m any of its 

supporters, is founded upon naturalism and the denial of 

original sin ; but by  all, upon  a deplorable confusion  of  ideas 

that m istakes a levelling prom iscuity and equality, for the  

legitim ate association of  the sexes. The Creator has ordained  

and disposed perfect union of the sexes in m atrim ony, and  

w ith varying  degrees of contact, in the  fam ily and in  society. 

Besides there is not in nature itself, w hich fashions the  

tw o quite different in  organism , in  tem peram ent, in  abilities, 

anything to suggest that there can be and ought to be  

prom iscuity, and m uch less equality, in the training of the  

tw o sexes. These in keeping w ith the w onderful designs 

of the Creator are destined to com plem ent each other in the  

fam ily and in society, precisely because of their differences, 

w hich therefore ought to be m aintained and encouraged  

during their years of form ation, w ith the necessary distinc

tion and corresponding separation, according to age and
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circum stances. These principles, w ith due regard to tim e  

and place, m ust, in accordance w ith Christian prudence, 

be applied to all schools, particularly in the m ost delicate 

and decisive period of form ation, that, nam ely, of 

adolescence ; and in gym nastic exercises and deportm ent, 

special care m ust be had of Christian m odesty in young  

w om en and girls, w hich is so gravely im paired by any kind  

of exhibition in public.

“Recalling the terrible w ords of  the divine M aster : ‘W oe  

to the w orld because of scandals ! ’ w e m ost earnestly  

appeal to your solicitude and your w atchfulness, V enerable 

Brethren, against these pernicious errors, w hich, to the  

im m ense harm  of youth, are spreading far and w ide am ong  

Christian peoples.”

! ·.* ··" *

1 Encycl. Quadragesimo Anno, M ay 15, 1931-

A PPEN D IX 6

Pope Pius X I on the State and Social O rder 1

1. Public and Private Enterprises

“ W hen W e speak of  the reform of the social order it is 

principally the State W e have in m ind. N ot indeed that 

all salvation is to be hoped from its intervention ; but 

because on account of the evil of ‘individualism , ’ as W e 

called it, things have com e to such a pass that the highly  

developed social life, w hich once flourished in a variety  

of  prosperous institutions organically  linked w ith each other, 

has been dam aged and all but ruined, leaving thus virtually  

only individuals and the State. Social life lost entirely  

its organic form  ; the State w hich now w as encum bered  

w ith all the burdens once borne by associations rendered  

extinct by it, w as in consequence subm erged and over

w helm ed by an infinity of  affairs and duties.

“  It is indeed true, as history clearly proves, that ow ing  

to the change in social conditions, m uch that w as form erly  

done by sm all bodies can now adays be accom plished only  

by large corporations. N one the less, just as it is w rong to  

w ithdraw from the individual and com m it to the com -
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m unity at large w hat private enterprise and industry can  

accom plish, so too it is an injustice, a grave evil and a dis

turbance of  right order for a larger and higher organization  

to arrogate to itself functions w hich can be perform ed  

efficiently by sm aller and low er bodies. This is a funda

m ental principle of social philosophy, unshaken and un 

changeable, and it retains its full truth today. O f its very  

nature the true aim  of all social activity should be to help  

individual m em bers of the social body, but never to destroy  

or absorb them .

“  The State should leave to these sm aller groups the settle

m ent of business of m inor im portance ; it w ill thus carry  

out w ith greater freedom , pow er, and success the tasks 

belonging to it, because it alone can effectively accom plish  

these, directing, w atching, stim ulating and restraining, as 

circum stances suggest or necessity dem ands. Let those in  

pow er, therefore, be convinced that the m ore faithfully  

this principle be follow ed, and a graded hierarchical order 

exist betw een the various subsidiary organizations, the m ore  

excellent w ill be both the authority and the efficiency of 

the social organization as a  w hole, and  the  happier and  m ore  

prosperous the condition of the State.”

2. D om ination has follow ed  from  Free Com petition

“ It is patent that in  our days not alone is w ealth accum u 

lated, but im m ense  pow er and  despotic econom ic dom ination  

is concentrated in the hands of a few , and that those few  

are. frequently not the ow ners, but only the trustees and  

directors of invested funds, w ho adm inister them at their 

good pleasure.

“  This pow er becom es particularly irresistible w hen exer

cised by those w ho, because they hold and control m oney, 

are able also to govern credit and determ ine its allotm ent, 

for that reason supplying, so to speak, the life-blood to the  

entire econom ic body, and grasping, as it w ere, in their 

hands the  very  soul of  production, so  that no one  dare  breathe  

against their w ill.

“ This accum ulation of pow er, the characteristic note of



»

108 TH E D ECA LO G U E

the  m odern  econom ic  order, is a natural result of  lim itless free  

com petition, w hich perm its the survival of those only w ho  

are the strongest, w hich often m eans those w ho fight m ost 

relentlessly, w rho pay  least heed to the dictates of  conscience.

"  This  concentration  of  pow er  has  led  to  a threefold  struggle  

for dom ination. First, there is the struggle for dictatorship  

in  the  econom ic  sphere itself  ; then  the  fierce battle to acquire 

control of  the State, so that its resources and authority m ay  

be abused in the econom ic struggles ; finally, the clash  

betw een States them selves. This latter arises from tw o  

causes : because the nations apply their pow er and political 

influence, regardless of circum stances, to prom ote the  

econom ic advantages of their citizens ; and because, vice 

versa, econom ic forces and econom ic dom ination arc used  

to decide political controversies betw een peoples.”

3. Rem edies

(a) G eneral O utlook

“ Since the present econom ic regim e is based m ainly upon  

Capital and Labour, it follow s that the principles of right 

reason and Christian social philosophy regarding Capital, 

Labour and their m utual co-operation, m ust be accepted in  

theory and reduced to practice. In the first place, due  

consideration m ust be had for the double character, in 

dividual and social, of Capital and Labour, in order that 

the dangers of  individualism  and of  collectivism  be avoided. 

The m utual relations betw een Capital and Labour m ust be  

determ ined according to the law s of the strictest justice, 

called com m utative  justice, supported how ever by Christian  

charity. Free com petition and  still m ore econom ic dom ina

tion m ust be kept w ithin  just and definite lim its, and m ust 

be brought under  the  effective  control of  the public  authority, 

in m atters appertaining to this latter’s com petence. The  

public institutions of  the  nations m ust be such as to m ake the  

w hole of hum an society conform  to the com m on good, i.e., 

to  the  standard  of  social  justice. If  this is done, the  econom ic 

system , that m ost im portant branch of social life, w ill 

necessarily be restored to sanity and right order.”
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(b) Econom ic Life m ust be Inspired by Christian Principles

“ For this pitiable ruin of souls [resulting from the con

ditions of  social and  econom ic life], w hich, if  it continue, w ill 

frustrate all efforts to reform  society, there can be no other 

rem edy than a frank and sincere return to the teaching of 

the G ospel. M en m ust observe anew  the precepts of H im  

w ho alone has the w ords of eternal life, w ords w hich, even  

though heaven and earth be changed, shall not pass aw ay. 

A ll those versed in social m atters dem and a rationalization  

of econom ic life w hich w ill introduce sound and true order. 

But this order, w hich W e O urselves desire and m ake every  

effort to prom ote, w ill necessarily be quite faulty and im 

perfect, unless all m an ’s activities harm oniously unite to  

im itate and, as far as is hum anly possible, attain the m arvel

lous unity  of  the  D ivine  plan. This  is the  perfect order w hich  

the Church preaches w ith intense earnestness, and w hich  

right reason dem ands ; w hich places G od as the first and  

suprem e end of all created activity, and regards all created  

goods as m ere instrum ents under G od, to be used only in  

so far as they help tow ards the attainm ent of our suprem e  

end. N or is it to  be  im agined  that rem unerative  occupations 

are thereby belittled or deem ed less consonant w ith hum an  

dignity. O n the contrary, w e are taught to recognize and  

reverence in them the m anifest w ill of G od the Creator, 

w ho placed m an upon the earth to w ork it and use it in  

various w ays in order to supply his needs. Those w ho are  

engaged in production are not forbidden to increase their 

fortunes in a law ful and just m anner ; indeed it is just 

that he w ho renders service to society and develops its 

w ealth should him self have his proportionate share of the  

increased public riches, provided alw ays that he respects the  

law s of G od and the rights of his neighbour, and uses his 

property in accord w ith faith and right reason. If these 

principles be observed by all, everyw here and at all tim es, 

not m erely the production and acquisition of goods, but 

also the use of  w ealth, now  so often uncontrolled, w ill w ithin  

a short tim e be brought back again to the standards of 

equity and just distribution. M ere sordid selfishness,
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w hich is the disgrace and the  great crim e of  the present age, 

w ill be opposed in very deed by the kindly and forcible  

law ·  of Christian m oderation, w hereby m an is com m anded  

to seek first the kingdom  of G od and H is justice, confiding  

in G od ’s liberality  and definite prom ise that tem poral goods 

also, in so far as he has need of them , w ill be added unto

(c) The Law  of Charity m ust O perate .

“ N ow , in  effecting  this reform , charity ‘ w hich is the bond  

of perfection,’ m ust play a leading part. H ow  com pletely  

deceived are those inconsiderate reform ers w ho, zealous 

only for com m utative justice, proudly disdain the help of 

charity ! Clearly charity cannot take the place of  justice  

unfairly w ithheld. But, even though a state of things be  

pictured in w hich every m an receives at last all that is his 

due, a w ide field w ill rem ain open for charity. For, justice  

alone, even though m ost faithfully observed, can rem ove  

the cause of  social strife, but can never bring about a union  

of  hearts and m inds. Y et this union, binding  m en together, 

is the m ain principle of  stability in  all institutions, no m atter 

how  perfect they  m ay  seem , w hich aim  at establishing social 

peace  and  prom oting  m utual aid. In  its absence, as repeated  

experience proves, the w isest regulations com e to nothing. 

Then only w ill it be possible to unite all in harm onious  

striving for the com m on good, w hen all sections of society  

have the intim ate conviction that they are m em bers of a  

single fam ily and children of the sam e H eavenly Father, 

and  further, that they  are ‘ one body  in  Christ, and everyone 

m em bers one of another,’ so that ‘ if one m em ber suffer 

anything, all m em bers suffer w ith it.’ Then the rich and  

others in pow er w ill change their form er negligence of their 

poorer brethren into solicitous and effective regard ; w ill 

listen w ith kindly feeling to their just com plaints, and w ill 

readily forgive them  the faults and m istakes they possibly  

m ake. W orkingm en too w ill lay aside all feelings of hatred  

or envy, w hich the instigators of social strife arouse so skil

fully. N ot only w ill they cease to feel w eary of the position  

assigned them by divine Providence in hum an society ;
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they w ill becom e proud of it, w ell aw are that every m an by  

doing his duty is w orking usefully and honourably for the  

com m on good, and is follow ing in the footsteps of  H im , w ho, 

being in the form of G od, chose to becom e a carpenter 

am ong m en, and to be know n as the Son of a carpenter.”

A PPEN D IX 7

Pope Pius X I on Socialism

Socialism conceives a society and a social character of 

m en utterly foreign to Christian truth.

“ A ccording to Christian doctrine, m an, endow ed w ith a  

social nature, is placed here on earth in order that he m ay  

spend his life in society, and under an authority ordained  

by G od ; that he m ay develop and evolve to the full all 

his faculties to  the praise and  glory  of  his Creator ; and  that, 

by fulfilling faithfully the duties of  his station, he m ay attain  

to tem poral and eternal happiness. Socialism , on the  

contrary, entirely ignorant of or unconcerned about this 

sublim e end of individuals and of society, affirm s that 

living in com m unity w as instituted m erely for the sake of 

the advantages w hich it brings to m ankind.

“ G oods are produced m ore efficiently by a suitable dis

tribution  of  labour than  by  the  scattered  efforts of  individuals. 

H ence the Socialists argue that econom ic production, of 

w hich they see only the m aterial side, m ust necessarily be  

carried on collectively, and that because of this necessity  

m en m ust surrender and subm it them selves w holly to  

society w ith a view to the production of w ealth. Indeed, 

the possession of the greatest possible am ount of tem poral 

goods is esteem ed so highly, that m an ’s higher goods, not 

excepting liberty, m ust, they claim , be subordinated and  

even sacrificed to the exigencies of efficient production. 

They affirm that the loss of hum an dignity, w hich results 

from these socialized m ethods of production, w ill be easily  

com pensated for by the abundance of goods produced in  

com m on  and  accruing to the individual, w ho  can turn  them  

at his w ill to the com forts



IU  TH E D ECA LO G U E

therefore, as the Socialist conceives it, is on the one hand  

im possible and unthinkable w ithout the use of com pulsion  

of the m ost excessive kind ; on the other it fosters a false 

liberty, since in such a schem e no place is found for true  

social authority, w hich is not based on tem poral and  

m aterial advantages, but descends from G od alone, the  

Creator and last end of  all things.

“ If, like all errors, Socialism  contains a certain elem ent 

of  truth (and this the Sovereign Pontiffs have never denied), 

it is nevertheless founded upon a doctrine of hum an society  

peculiarly its ow n, w hich is opposed to true Christianity. 

‘ Religious Socialism ,’ ‘ Christian Socialism  ’ are expressions 

im plying a contradiction in term s. N o one can be at the  

sam e tim e a sincere Catholic and a true Socialist.”

A PPEN D IX 8

Pope Pius X I on A theistic Com m unism 1

I

A ttitude of the Church tow ards Com m unism

In  the face of  such a threat the Catholic Church could not 

and does not rem ain silent. This A postolic See, above all,

1 Encycl. Divini Rtdemptorù, M arch 19, 1937. The  reader m ay  be rem inded  

that a sum m ary, how ever carefully done, fails to do com plete  justice to the  

original. A lthough it is hoped that the sum m ary here  given  faithfully  repre

sents the m ind of H is H oliness, Pope Pius X I, the Encyclical letter itself 

should be studied. It is only in the w ords of the Encyclical that the full 

Catholic teaching is presented.

Introduction

The  struggle betw een  good  and  evil rem ained  in  the w orld  

as a sad legacy of the original fall. N or has the ancient 

tem pter ever ceased to deceive m ankind w ith false prom ises. 

It is on this account that one convulsion follow ing upon  

another has m arked the passage of the centuries, dow n to  

the revolution of our ow n days. This m odern revolution  

has actually broken out or threatens alm ost everyw here.

This all too im m inent danger is bolshevistic and atheistic  

com m unism , w hich aim s at upsetting the social order and at 

underm ining the very foundations of Christian civilization.
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has not refrained from  raising its voice. Ever since the days 

w hen groups of “ intellectuals ” took it upon them selves to  

loose civilization from the bonds of m orality and religion, 

O ur Predecessors explicitly drew  the attention of the w orld  

to the consequences of this separation of Christianity from  

hum an society. W ith reference to com m unism , O ur vener

able Predecessor, Piux IX , of  holy m em ory, as early as 1846  

pronounced a solem n condem nation, w hich he confirm ed in  

the w ords of the Syllabus directed against “ that infam ous  

doctrine of so-called com m unism w hich is absolutely con

trary to the natural law  itself, and if once adopted w ould  

utterly destroy the rights, property, and possessions of all 

m en, and even society itself.” Later on, another of O ur 

Predecessors, the im m ortal Leo X III, in  his Encyclical Quod 

apostolici muneris defined com m unism as “ the fatal plague  

w hich insinuates itself into the very m arrow of hum an  

society only to bring about its ruin.”

D uring O ur Pontificate W e have frequently and w ith  

urgent insistence denounced the current trend to atheism  

w hich is alarm ingly on the increase.

In 1924 w hen O ur relief-m ission returned from  the Soviet 

U nion W e condem ned com m unism  in a special A llocution  

w hich  W e addressed  to  the  w hole  w orld. In  O ur Encyclicals 

Miserentissimus Redemptor, Quadragesimo anno, Caritate Christi, 

Acerba animi, Dilectissima Nobis, W e raised a solem n protest 

against the persecutions unleashed  in  Russia, in  M exico, and  

now  in  Spain. O ur tw o  A llocutions of  last year, the first on  

the occasion of the opening of the International Catholic  

Press Exhibition, and the second during O ur audience to  

the Spanish refugees, along w ith O ur m essage of last 

Christm as, have evoked a w orld-w ide echo w hich is not 

yet spent. In fact the m ost persistent enem ies of the  

Church, w ho  from  M oscow  are directing  the struggle against 

Christian civilization, them selves bear w itness, by their un 

ceasing attacks in w ord and act, that even to this hour the  

Papacy has continued faithfully to protect the sanctuary of 

the Christian religion, and that it has called public attention  

to the perils of com m unism m ore frequently and m ore  

effectively than any other public authority on earth.

V O L. II— i

s
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Y et despite O ur frequent and paternal w arnings the peril 

only grow s greater from  day to day because of the pressure  

exerted by clever agitators. Therefore W e believe it to be  

O ur duty  to  raise O ur  voice once m ore, in  a  still m ore  solem n  

m issive, in response to the tradition of  this A postolic Sec, the  

Teacher of  Truth, and  in  accord w ith the desire of  the w hole  

Catholic w orld.

H ence  W e  w ish to  expose once m ore  in  a brief  synthesis the  

principles of atheistic com m unism as they are m anifested  

chiefly in bolshevism . W e w ish also to indicate its m ethod  

of action and to contrast w ith its false principles the clear 

doctrine of  the Church, in order to inculcate anew  and w ith  

greater insistence the m eans by w hich Christian civilization, 

the  true  civitas humana, can  be  saved  from  the satanic scourge, 

and  not m erely  saved, but better developed  for the  w ell-being  

of  civil society.

II

Com m unism in Theory and Practice

1. D octrine

(a) False Ideal

The  com m tm ism  of  to-day, m ore em phatically  than  sim ilar 

m ovem ents in the past, poses as the saviour of the poor. A  

pseudo-ideal of  justice, of equality and fraternity in labour 

im pregnates all its doctrine and activity w ith a deceptive  

m ysticism , w hich com m unicates a zealous and contagious 

enthusiasm  to  the  m ultitudes entrapped  by  delusive prom ises. 

This is especially true in an age like ours, w hen unusual 

poverty has resulted  from  the unfair distribution  of  the goods 

of this w orld.

(b) M arxist Evolutionary M aterialism

The doctrine of m odem  com m unism , w hich is often con

cealed under the m ost seductive trappings, is in substance  

based  on  the principles of  dialectical and  historical m aterial

ism  previously advocated by M arx, of w hich the theorists of 

bolshevism  claim  to possess the only genuine interpretation. 

A ccording to this doctrine there is in the w orld only one
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reality, m atter, the blind forces of w hich evolve into plant, 

anim al, and  m an. Even  hum an  society  is nothing  but a  kind  

or form  of m atter, evolving in the sam e w ay. By a law  of 

inexorable necessity and through a perpetual conflict of 

forces, m atter m oves tow ards the final synthesis of  a classless 

society. In such a doctrine, as is evident, there is no room  

for the idea of G od ; there is no difference betw een m atter 

and spirit, betw een soul and body ; there is neither survival 

of the soul after death nor any hope of a future life. The  

com m unists claim  that the conflict w hich carries the w orld  

tow ards its final synthesis can be accelerated by m an. 

H ence they endeavour to sharpen the antagonism s w hich  

arise betw een the various classes of  society. Thus the class

struggle w ith its consequent violent hate and destruction  

takes on  the aspect of  a crusade for the progress of  hum anity.

(c) M an  and the Fam ily under Com m unism  
nA

Com m unism , m oreover, strips m an  of  his liberty, on  w hich  

the spiritual rules of conduct depend, robs hum an person

ality of all its dignity, and rem oves all the m oral restraints 

that check the eruptions of blind im pulse. Since according  

to  com m unism , hum an  personality  is, so  to  say, a  m ere  w heel 

in the m achine of the universe, the natural rights w hich  

spring  from  it are denied to individuals and  attributed to  the  

com m unity. In m an ’s relations w ith other individuals, 

besides, com m unists hold the principle of absolute equality, 

rejecting all divinely-constituted hierarchy and authority, 

including  the authority  of  parents. W hat m en  call authority  

and subordination is derived from  the com m unity as its first 

and  only  source. N or is the  individual granted any  property  

rights over m aterial goods or the m eans of production, for 

inasm uch as these are the source of further w ealth, their 

possession w ould give one m an pow er over another. Pre

cisely on this score, all form s of private property m ust be  

eradicated, for they  are at the origin of  all econom ic enslave

m ent.

Such a doctrine logically m akes of  m arriage and  the fam ily  

a purely artificial and civil institution, the outcom e of a
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specific econom ic system . There  exists no  m atrim onial bond  

of  a  juridico-m oral nature that is not subject to the w him  of 

the individual or of the com m unity. N aturally, therefore, 

the notion of an indissoluble m arriage-tie is repudiated. 

Com m unism  is particularly characterized by the rejection of 

any link that binds w om an to the fam ily and the hom e, and  

her em ancipation is proclaim ed as a basic principle. She is 

w ithdraw n from  the fam ily and the care of  her children, to  

be thrust instead into public life and collective production  

under the sam e conditions as m an. The care of hom e and  

children then devolves upon civil society. Finally, the right 

of education is denied to parents, for it is conceived as the  

exclusive prerogative of  the com m unity, in w hose nam e and  

by w hose m andate alone parents m ay exercise this right.

(d) Com m unist Society

W hat w ould be the condition of a hum an society based  

on such m aterialistic tenets ? It w ould be a com m unity  

w ith  no  other authority  than  that derived from  the econom ic 

system . It w ould have only  one m ission : the production  of 

m aterial things by m eans of collective labour, so that the  

goods of this w orld m ight be enjoyed in a paradise w here  

each w ould “  give according to his pow ers ” and w ould  

“ receive according to his needs.” Com m unism  recognizes 

in the com m unity the right, or rather, unrestricted pow er, 

to  draft individuals for the labour of  the com m unity w ith no  

regard for their personal w elfare ; so that even violence 

could be legitim ately exercised to dragoon the recalcitrant 

against their w ills. In the com m unistic com m onw ealth, 

m orality and law  w ould be nothing but a derivation from  

the existing econom ic order, purely earthly in origin and  

unstable in  character.

W hen all m en have finally acquired the m entality neces

sary for this U topia of a classless society, the political State, 

w hich is now  conceived by  com m unists m erely as the instru

m ent by  w hich the proletariat is oppressed by  the capitalists, 

w ill have lost all reason for its existence and w ill “ w ither 

aw ay.” H ow ever, until that happy consum m ation is real-
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ized, the State and the pow ers of  the State furnish  com m un

ists w ith the m ost efficacious and m ost extensive m eans for 

the achievem ent of their goal.

Such, V enerable Brethren, is the new gospel w hich bol

shevistic and atheistic com m unism  offers the w orld as the  

glad tidings of  deliverance and salvation ! It is a  system  full 

of errors and illusions. It is in  opposition  both  to  reason and  

to divine Revelation. It subverts the social order, because 

it m eans the  destruction  of  its foundations ; because  it ignores 

the true origin, nature, and purpose of  the State ; because it 

denies the rights, dignity, and liberty of  hum an personality.

2. Spread of Com m unism  Explained

(a) A lluring Prom ises

H ow  is it possible  that such  a  system  could  spread  so  rapidly  

in all parts of the w orld  ? The explanation lies in the fact 

that too few have fully realized the aim s and purposes of 

com m unism . V ery m any  instead  succum b to  its skilful pro 

paganda and extravagant prom ises. By pretending to  

desire only the betterm ent of the condition of the w orking  

classes, by  urging  the rem oval of  the very  real abuses charge

able to the liberalistic econom ic order, and by  dem anding a  

m ore equitable distribution ôf  this w orld ’s goods (objectives 

obviously and  undoubtedly  legitim ate), the com m unist takes 

advantage of  the present w orld-w ide econom ic crisis to draw  

into the sphere of his influence even those sections of the  

populace w hich on principle reject all form s of m aterialism  

and terrorism . The preachers of com m unism  are also pro 

ficient in exploiting national antagonism s and  political divi

sions and  oppositions. They  take  advantage  of  the  confusion  

w hich enters the field of  studies w hen  the very  idea of  G od is 

absent in  order to penetrate into the universities, w here they  

support the principles of  their doctrine w ith  pseudo-scientific  

argum ents.

(b) Liberalism  Prepares the W ay

If w e w ould explain the blind acceptance of com m unism  

by so m any thousands of w otking m en, w e m ust rem em ber
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that the  w aÿhad  been  already  prepared  for it by  the religious 

and m oral destitution in w hich w age-earners had been left 

by “  liberal ” econom ics. Laicism w as actively and per

sistently prom oted, w ith the result that w e are now  reaping  

the fruits of  the errors so often denounced by O ur Predeces

sors and by O urselves. It can surprise no one that the  

com m unistic fallacy should be spreading in a w orld already  

to a large extent estranged from  Christianity.

(c) Shrew d and W idespread Propaganda

There is another explanation for the rapid diffusion of  the  

com m unistic ideas now  penetrating into every nation, great 

and  sm all, advanced and backw ard, so that no corner of  the  

earth  is free  from  them . This explanation is to be found  in  a  

propaganda so truly diabolical that the w orld has perhaps  

never w itnessed its like before. It is directed from one  

com m on  centre. It is shrew dly  adapted to the varying  con

ditions  of  diverse  peoples. It has at its disposal great financial 

resources, innum erable organizations, international con

gresses, and countless trained w orkers. It m akes use of 

new spapers and pam phlets, of  cinem a, theatre, and w ireless, 

of  schools and even universities.

(d) Silence of the Press

A  third pow erful factor in the diffusion of com m unism  is 

the conspiracy of  silence on the part of  a large section of the  

non-Catholic  press of  the  w orld. W e  say  conspiracy, because  

it is im possible otherw ise to explain how  a press usually so ’ 

eager to exploit even the little daily incidents of  life has been  

able  to  rem ain  silent for so  long  about the  horrors perpetrated  

in Russia, in M exico, and even in a great part of Spain ; 

and that it should  have relatively  so little to  say  concerning  a  

w orld organization as vast as Russian com m unism . This 

silence is due in part to short-sighted political policy, and is 

favoured by  various occult forces w hich for a  long tim e have  

been  w orking for the overthrow  of  the Christian social order.
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3. Sad Consequences

(a) Russia and M exico

M eanw hile the sorry effects of this propaganda are before  

our eyes. W here com m unism has been able to assert its 

pow er it has striven  by  every  possible m eans, as its cham pions 

openly boast, to destroy Christian civilization and the  

Christian religion by banishing every rem em brance of  them  

from  the  hearts of  m en, especially  of  the  young. Bishops and  

priests w ere exiled, condem ned to forced labour, shot and  

done to death in inhum an fashion ; laym en suspected of 

defending their religion w ere vexed, persecuted, dragged off 

to trial, and throw n into prison.

(b) H orrors of Com m unism  in Spain

Even w here the scourge of com m unism  has not yet had  

tim e enough to exercise to the full its logical effect, as  w itness 

O ur beloved Spain, it has, alas, found com pensation in the  

fiercer violence of  its attack. N ot only  this or that church  or 

isolated m onastery w as sacked, but as far as possible every  

church and every m onastery w as destroyed. Every vestige  

of the Christian religion w as eradicated, even though in 

tim ately  linked  w ith  the  rarest m onum ents  of  art and  science ! 

The fury of com m unism  has not confined itself to the indis

crim inate slaughter of bishops, of thousands of priests and  

religious of both sexes ; it searches out above all those w ho  

have been devoting their lives to the w orking classes and  the  

poor

(c) Logical Result of System

N or can it be said that these atrocities are a transitory  

phenom enon, the usual accom panim ent of all great revolu

tions, the isolated excesses com m on to every w ar. N o, they  

are  the  natural fruit of  a  system  w hich  lacks all inner restraint. 

Som e restraint is necessary for m an considered either as an  

individual or in  society. Even the barbaric peoples had  this 

inner check  in  the natural law  w ritten  by  G od  in  the  heart of 

every m an. A nd w here this natural law  w as held in higher
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esteem , ancient nations rose to a grandeur that still fascin

ates— m ore than it should !— certain superficial students of 

hum an history. But tear the very idea of G od from the  

hearts of  m en, and  they  are  necessarily  urged by  their  passions 

to the m ost atrocious barbarity.

(d) Struggle against all that is D ivine

This, unfortunately, is w hat w e now ’ behold. For the first 

tim e in history  w*e  are w itnessing a struggle, cold-blooded in  

purpose and m apped out to the least detail, betw een m an  

and “  all that is called G od.” Com m unism  is by its nature  

anti-religious. It considers religion as “ the opium of the  

people  ” because the principles of  religion w hich speak of a  

life beyond  the  grave  dissuade the  proletariat from  the  dream  

of  a paradise w hich is of  this w orld .

Ill

D octrine of the Church in Contrast

1. G od the Suprem e Reality

A bove all other reality there exists one suprem e Being : 

G od, the om nipotent Creator of  all things, the all-w dse and  

just Judge of all m en. This suprem e reality, G od, abso

lutely rejects and condem ns the im pudent falsehoods of 

com m unism . In truth, it is not because m en believe in  

G od that H e exists ; rather because H e exists do all m en  

w hose eyes are not deliberately  closed to the truth believe in  

H im  and pray to H im .

2. M an  and  Fam ily  according to Reason and  Faith

M an has a spiritual and i Hi l l ortal soul. H e is a person,

m arvellously endow ed by his Creator w ith gifts of  body and  

m ind. H e is a true “ m icrocosm ,” as the ancients said, a  

w orld in m iniature, w ith a value far surpassing that of the  

vast inanim ate cosm os. G od alone is his last end, in this

life and the next. By sanctifying grace he is raised to the  

dignity of  a  son  of  G od, and  incorporated into the K ingdom  

of G od in the M ystical Body of Christ. In consequence he
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has been endow ed by G od w ith m any and varied preroga

tives : the right to life, to bodily integrity, to obtain the  

necessary m eans of existence ; the right to tend tow ard his 

ultim ate goal in the path m arked out for him  by G od ; the  

right of  association  and the right to possess and  use property. 

Just as m atrim ony and the right to its natural use are of 

divine origin, so likew ise are the constitution and funda

m ental prerogatives of the fam ily fixed and determ ined by  

the Creator.

3. N ature of Society

(a) M utual Rights and D uties

But G od  has likew ise destined  m an  for civil society  accord

ing to the dictates of his very nature. In the plan of the  

Creator, society is a natural m eans w hich  m an  can  and m ust 

use to reach his destined end. Society is for m an, not m an  

for Society. This m ust not be understood in the sense of 

liberalistic individualism , w hich subordinates society to the  

selfish use of the individual ; but only in the sense that by  

m eans of an organic union w ith society and by m utual col

laboration  the attainm ent of  earthly  w elfare is placed w ithin  

the reach of  all.

M an cannot be exem pted from his divinely-im posed  

obligations tow ard civil society, and the representatives of 

authority  have the right to coerce him  w hen  he refuses w ith

out reason to do his duty. Society, on the other hand, 

cannot defraud m an of his G od-granted rights, the m ost 

im portant of  w hich W e have indicated above, or m ake their 

use im possible.

(b) Social-Econom ic O rder

The directive principles concerning the social-econom ic 

order have been expounded in the social Encyclical of 

Leo X III on  the condition of  the w orking  classes. O ur ow n  

Encyclical on the reconstruction of the social order adapted  

these principles to present needs. W e explained clearly the  

right and dignity of  labour, the relations of  m utual aid and  

collaboration w hich should exist betw een those w ho possess
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capital and those w ho w ork, the w ages necessary for the  

w orker and for his fam ily w hich are due to him in strict 

justice.

In this sam e Encyclical of O urs W e have show n that the  

m eans of  saving the w orld  of  to-day  from  the lam entable ruin  

into w hich am oral “ liberalism  ” has plunged us, are neithei 

the class-struggle nor terror, nor yet the tyrannical abuse of 

State pow er, but rather the infusion of social justice and  

Christian love into the social-econom ic order. W e have  

indicated how  a sound prosperity is to be restored according  

to the true principles of a sane corporative order w hich  

respects the various grades of  social authority ; and how  all 

the vocational groups should be fused into a harm onious  

unity inspired by the principle of the com m on good. A nd  

the genuine and chief function of civil authority consists 

precisely in prom oting this m utual harm ony and collabora

tion  of all citizens to the best of  its ability.

• .

(c) Social H ierarchy  and State Prerogatives

Catholic doctrine vindicates to the State the dignity and  

authority  of  a  vigilant and  provident defender of  those divine  

and hum an rights on w hich the Sacred Scriptures and the  

Fathers of the Church insist so often. It is not true that all 

have equal rights in civil society. It is not true that there  

exists no law ful social hierarchy. Let it suffice to refer to  

the Encyclicals of Leo X III already cited, especially to that 

on political authority, and to the other on the Christian  

Constitution of States. In these docum ents the Catholic  

w ill find the principles of reason and the Faith clearly  

explained, and these principles w ill enable him to defend  

him self against the errors and perils of a com m unistic con

ception of  the State. The enslavem ent of  m an despoiled of 

his rights, the denial of  the transcendental origin  of  the State  

and its authority, the horrible abuse of public pow er in the  

service of a collectivistic terrorism , are the very contrary of 

all that corresponds w ith natural ethics and the w ill of the  

Creator. Both m an and civil society derive their origin  

from  the Creator, W ho has m utually ordained them  one to
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the other. H ence neither can be exem pted from  their cor

relative obligations, nor deny  or dim inish  each other’s rights. 

The Creator H im self has regulated this m utual relationship  

in its fundam ental lines, and it is by an unjust usurpation  

that com m unism  arrogates to itself the right to enforce, in  

place of the divine law  based on the im m utable principles of 

truth and charity, a partisan political program m e derived  

from  the arbitrary hum an w ill and filled w ith hatred.

4. Beauty of Church D octrine

In teaching this enlightening doctrine the Church has no  

other intention than to realize the glad tidings sung by the  

A ngels above the cave of  Bethlehem  at the Redeem er’s birth. 

This doctrine is equally rem oved from  all extrem es of error 

and  all exaggerations of  parties or system s w hich  spring  from  

error. It m aintains a constant equilibrium of truth and  

justice, w hich it vindicates in theory and applies and pro

m otes in  practice, bringing  into  harm ony  the  rights and  duties 

of  all parties. Thus authority is reconciled w ith liberty, the  

dignity of the individual w ith that of the State, the hum an  

personality of the subject w ith the divine delegation of the  

superior; and  in  this w ay  a balance  is struck  betw een  the due  

dependence and w ell-ordered love of a m an for him self, his 

fam ily and country, and his love of  other fam ilies and other 

peoples, founded on the love of G od, the Father of  all, their 

first principle and last end. The Church does not separate  

a proper regard for tem poral w elfare from  solicitude for the  

eternal. If  she subordinates the form er to the latter accord

ing to the w ords of her divine Founder, “ Seek ye first the  

K ingdom  of G od and H is justice, and all these tilings shall 

be added unto you,” she is nevertheless so far from being  

unconcerned  w ith hum an affairs, so far from  hindering civil 

progress and m aterial advancem ent, that she actually fosters 

and prom otes them in the m ost sensible and efficacious 

m anner.

5. A lleged Conflict betw een D octrine and Practice

But the enem ies of the Church, though forced to acknow 

ledge the w isdom  of  her doctrine, accuse her of  having  failed  
• *
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to act in conform ity w ith her principles, and from  this con

clude to the necessity of  seeking other solutions. The utter 

falseness and  injustice of  this accusation  is show n  by  the  w hole  

history of Christianity. To refer only to a single typical 

trait, it w as Christianity that first affirm ed the real and  

universal brotherhood of  all m en of  w hatever race and con

dition. This doctrine she proclaim ed by a m ethod, and  

w ith an am plitude and conviction, unknow n to preceding  

centuries ; and w ith it she potently contributed to the aboli

tion of  slavery'. N ot bloody revolution, but the inner force  

of  her teaching m ade the proud Rom an m atron see in her 

slave a sister in  Christ. It is Christianity  that adores the  son  

of G od, m ade M an for love of m an, and becom e not only  

the “ Son of  a Carpenter ” but H im self  a “ Carpenter.” It 

w as Christianity  that raised  m anual labour to  its true  dignity, 

w hereas it had hitherto been so despised that even the  

m oderate Cicero did not hesitate to sum up the general 

opinion  of  his tim e in  w ords of  w hich any  m odem  sociologist 

w ould be asham ed : “ A ll artisans are engaged in sordid  

trades, for there can be nothing ennobling about a w ork

shop.”

Faithful to these principles, the Church has given new  life 

to hum an society. U nder her influence arose prodigious 

charitable organizations, great guilds of  artisans and  w orking  

m en of  every type. These guilds, ridiculed as “ m edieval ”  

by  the liberalism  of  the last century, are to-day claim ing the  

adm iration  of  our contem poraries in  m any  countries w ho are  

endeavouring to revive them  in  som e m odern  form .

IV

D efensive and Constructive Program m e

1. U rgent N eed for A ction

The m ost urgent need of the present day is therefore the  

energetic and tim ely application of rem edies w hich w ill 

effectively w ard off the catastrophe that daily grow s m ore  

threatening. W e cherish the firm  hope that the fanaticism  

w ith w hich the sons of  darkness w ork day and night at their 

m aterialistic and atheistic propaganda w ill at least serve the
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holy purpose of stim ulating the sons of light to a like and  

even greater zeal for the honour of the D ivine M ajesty. 

W hat then m ust be done, w hat rem edies m ust be em ployed  

to defend Christ and Christian civilization from this per

nicious enem y ?

2. Renew al of Christian Life

(a) Fundam ental Rem edy

The fundam ental rem edy to-day lies in a sincere renew al 

of private and public life according to the principles of the  

G ospel by all those w ho belong to the Fold of Christ, that 

they m ay be in truth the salt of  the earth to preserve hum an  

society from total corruption. W ith heart deeply grateful 

to the Father of Light, from W hom descends “ every best 

gift and every perfect gift,” W e see on all sides consoling  

signs of this spiritual renew al.

N evertheless W e cannot deny that there is still m uch to be  

done in the w ay of spiritual renovation. Even in Catholic 

countries there are still too m any w ho are Catholics hardly  

m ore than in nam e. There are too m any w ho fulfil m ore  

or less faithfully  the m ore essential obligations of  the religion  

they boast of professing, but have no desire of know ing it 

better, of  deepening their inw ard conviction, and  still less of 

bringing into conform ity w ith the external gloss the inner 

splendour of  a  right and  unsullied  conscience, that recognizes 

and perform s all its duties under the eye of G od. W e know  

how  m uch O ur D ivine Saviour detested this em pty  pharisaic  

show , H e w ho w ished that all should adore the Father “ in  

spirit and  in  truth.” The Catholic w ho does not five really  

and sincerely according to the Faith he professes w ill not 

long be m aster of him self in these days w hen the w inds of 

strife and persecution blow so fiercely, but w ill be sw ept 

aw ay defenceless in this new deluge w hich threatens the  

w orld. A nd thus, w hile he is preparing his ow n ruin, he is 

exposing to ridicule the very nam e of Christian.

(b) D etachm ent from  W orldly  G oods

A nd here W e w ish to insist m ore particularly on tw o  

teachings of O ur Lord w hich have a special bearing on
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the present condition  of  the hum an race : detachm ent from  

earthly goods and the precept of charity. “ Blessed are  

the poor in spirit ” w ere the first w ords that fell from the  

lips of the D ivine M aster in H is serm on on the m ount. 

This lesson is m ore than ever necessary in these days of 

m aterialism  athirst for the goods and pleasures of this earth. 

A ll Christians, rich or poor, m ust keep their eye fixed on  

heaven, rem em bering that “ w e have not here a lasting  

city but w e seek one that is to com e.” The rich should  

not place their happiness in things of earth nor spend  

their best efforts in the acquisition of them . Rather, con

sidering them selves only as stew ards of their earthly goods, 

let them  be m indful of  the account they  m ust render of  them  

to their Lord and  M aster, and  value them  as precious m eans 

that G od has put into their hands for doing  good ; let them  

not fail, besides, to distribute of  their abundance to the  poor, 

according to the evangelical precept. O therw ise there shall 

be verified of  them  and their riches the harsh condem nation  

of St Jam es the A postle : “ G o to now , ye rich m en ; w eep  

and how l in your m iseries w hich shall com e upon you. 

Y our riches are corrupted, and your garm ents are m oth- 

eaten ; your gold and silver is cankered ; and the rust of 

them  shall be for a testim ony against you and shall eat your 

flesh like fire. Y ou have stored up to yourselves w rath  

against the last days.”

But the poor too, in their turn, w hile engaged, according  

to the law s of  charity  and  justice, in acquiring  the necessities 

of life and aho in bettering their condition, should alw ays 

rem ain “ poor in spirit,” and hold spiritual goods in higher 

esteem than earthly property and pleasures. Let them  

rem em ber that the w orld w ill never be able to rid itself of 

m isery, sorrow , and tribulation, w hich are the portion even  

of those w ho seem m ost prosperous. Patience, therefore, 

is the need  of  all, that Christian patience w hich com forts the  

heart w ith the divine assurance of  eternal happiness. “ Be 

patient, therefore, brethren,” w e repeat w ith St Jam es, 

“ until the com ing of the Lord. Behold the husbandm an  

w aiteth for the precious fruit of the earth, patiently bearing  

until he receive the early and the latter rain. Be you there-
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fore also patient and strengthen your hearts, for the com ing  

of the Lord is at hand.” O nly thus w ill be fulfilled the con

soling prom ise of the Lord : “ Blessed arc the poor ! ”  

These w ords arc no vain consolation, a prom ise as em pty as 

those of the com m unists. They arc the w ords of life, 

pregnant w ith a sovereign reality. They are fully verified  

here on earth, as w ell as in eternity. ,

(c) Christian Charity

Still m ore im portant as a rem edy for the evil w e are  

considering, or certainly m ore directly calculated to cure it, 

is the precept of charity. W e have in m ind that Christian  

charity, “ patient and kind,” w hich avoids all sem blance of 

hum iliating patronage, and all ostentation ; that charity  

w hich from  the very beginning of  Christianity  w on  to Christ 

the poorest of the poor, the slaves. A nd W e are grateful to  

all those m em bers of charitable associations, from  the con

ferences of St V incent de Paul to the m odern organizations 

for social service, w ho are perseveringly practising the spiri

tual and corporal w orks of m ercy. The m ore the w orking  

m en and the poor realize w hat the spirit of love anim ated  

by the virtue of Christ is doing for them , the m ore readily  

w ill they abandon the false persuasion that the Church has 

lost her efficacy and favours the exploiters of their labour.

But w hen on the one hand  W e see thousands of  the needy, 

victim s of real m isery for various reasons beyond their 

control, and on the other so m any round about them  w ho  

spend huge sum s of m oney on useless things and frivolous 

am usem ent, W e cannot fail to rem ark w ith sorrow  not only  

that  justice  is poorly  observed, but that the precept of  charity  

also is not sufficiently appreciated, is not a vital thing in  

daily life. W e desire therefore, V enerable Brethren, that 

this divine precept, this precious m ark of identification left 

by Christ to H is true disciples, be ever m ore fully explained  

by  pen  and  w ord  of  m outh ; this precept w hich teaches us to  

see in those w ho suffer Christ H im self, and w ould have us 

love our brothers as O ur D ivine Saviour has loved us, that 

is, even at the sacrifice of ourselves, and, if need be, of our
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very life. Let all then frequently m editate on those w ords 

of the final sentence, so consoling yet so terrifying, w hich  

the Suprem e Judge w ill pronounce on the day of the Last 

Judgm ent : “ Com e, ye blessed of m y father . . . for I w as 

hungry  and  you  gave m e to eat ; I w as thirsty and  you gave  

m e to drink. . . . A m en, I say to you, as long as you did it 

to one of these m y least brethren you did it to m e.” A nd  

the reverse : “ D epart from  m e, you cursed, into everlasting  

fire ... for I w as hungry  and  you  gave m e not to eat ; I w as 

thirsty and you gave m e not to drink. . . . A m en, I say to  

you, as long as you did it not to one of these least, neither 

did you do  it to m e.”

To be sure of eternal life, therefore, and to be able to  

help the poor effectively, it is im perative to return to a m ore  

m odest m ode of  life, to  renounce the  joys, often sinful, w hich  

the w orld to-day holds out in such abundance ; to forget 

self  for love of  the neighbour. There  is a divine regenerating  

force in  this “ new  precept ” (as Christ called it) of  Christian  

charity. Its faithful observance w ill pour into the heart an  

inner peace w hich  the w orld know s not, and  w ill finally  cure  

the ills w hich oppress hum anity.

(d) D uties of Strict Justice

But charity w ill never be true charity unless it takes 

justice into constant account. The A postle teaches that 

“ he that loveth his neighbour hath fulfilled the law  ” and  

he gives the reason : “ For, Thou  shalt not com m it adultery, 

Thou shalt not kill, Thou shalt not steal . . . and if there be  

any other com m andm ent, it is com prised in this w ord : 

Thou shalt love thy neighbour as thyself.” A ccording to the  

A postle, then, all the com m andm ents, including those w hich  

are of strict justice, as those w hich forbid us to kill or to  

steal, m ay be reduced to the single precept of true charity. 

From  this it follow s that a “ charity  ” w hich deprives the  

w orking m an of the w ages due to him , is not charity at all, 

but only  its em pty  nam e and  hollow  sem blance. The w age

earner is not to receive as alm s w hat is his due in  justice. 

A nd let no one attem pt w ith trifling charitable donations to
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exem pt him self from the great duties im posed by justice. 

Both justice and charity often dictate obligations touching  

on the sam e subject-m atter, but under different aspects ; 

and the very dignity of the w orking m an m akes him  justly  

and acutely sensitive to the duties of others in his regard.

Therefore W e turn  again  in  a special w ay  to  you, Christian  

em ployers and industrialists, w hose problem is often so  

difficult for the reason that you are saddled w ith the heavy  

heritage of an unjust econom ic regim e w hose ruinous in 

fluence has been felt through m any generations. W e bid  

you be m indful of your responsibility. It is unfortunately  

true that the m anner of acting in certain Catholic circles 

has done m uch to shake the faith of the w orking classes in  

the religion of  Jesus Christ. These groups have refused to  

understand that Christian charity dem ands the recognition  

of  certain rights due to the w orking m an, w hich the  Church  

has explicitly acknow ledged. Is it not deplorable that the  

right of private property defended by the Church should so  

often have been abused to defraud the w orking m an of his 

w ages and his social rights ?

For, in reality, besides com m utative justice, there is also  

social justice w ith  its ow n  set obligations, from  w hich neither 

em ployers nor w orking m en can escape. N ow  it is of the  

very essence of  social justice to dem and  from  each  individual 

all that is necessary for the com m on good. It is im possible 

to care for the social organism  and the good of society as a  

w hole unless each single part and each individual m em ber 

— that is to say, each individual m an in the dignity of his 

hum an personality— is supplied w ith all that is necessary for 

the exercise of  his social functions. If  social justice be satis

fied, the result w ill be an intense activity in  econom ic life as 

a w hole, pursued in tranquillity and order. This activity  

w ill be proof of the health of the social body, just as the  

health of the hum an body is recognized in the undisturbed  

regularity and perfect efficiency of the w hole organism .

But social justice cannot be said to have been satisfied so  

long as w orking m en are denied a w age that w ill enable  

v o l . π— j
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them to secure proper sustenance for them selves and for 

their fam ilies ; so long as they are denied the opportunity  

of  acquiring a m odest fortune and avoiding that pauperism  

w hich  is so  w idespread ; so long  as they  cannot m ake suitable  

provision through public or private insurance for old age, 

for periods of illness and unem ploym ent. In a w ord, to  

repeat w hat has been said in O ur Encyclical Quadragesimo 

anno : “ Then only w ill the econom ic and social order be  

soundly established and attain its ends, w hen it offers, to  

all and to each, all those goods w hich the w ealth and  

resources of  nature, technical science and  the social organiza

tion of econom ic affairs can give. These goods should be  

sufficient to supply all necessities and reasonable com forts 

and to uplift m en to that higher standard of life w hich, 

provided it be used w ith prudence, is not only not a hin

drance but is of  singular help to  virtue.”

It happens all too frequently, how ever, under the w age 

system , that individual em ployers are helpless to ensure  

justice unless, w ith a view to its practice, they organize 

institutions the object of w hich is to prevent com petition  

incom patible w ith fair treatm ent for the w orkers. W here 

this is true, it is the duty of m asters and em ployers to  

support and prom ote such necessary organizations as norm al 

instrum ents enabling them to fulfil their obligations of 

justice. But the labourers too m ust be m indful of their 

duties of charity and  justice and be convinced that there is 

no better m eans of  safeguarding their ow n interests.

3. Social Study and Propaganda

To give to this social activity a greater efficacy, it is 

necessary to prom ote a w ider study of  social problem s in  the  

light of the doctrine of the Church and under the aegis of 

her constituted authority. If  the m anner of acting of  som e  

Catholics in the social-econom ic field has left m uch to be  

desired, this has often com e about because they have not 

know n and pondered sufficiently the teachings of the  

Sovereign Pontiffs on these questions. Therefore, it is of 

the utm ost im portance to foster in all classes of society an
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intensive program m e of social education adapted to the  

varying degrees of intellectual culture. It is necessary w ith  g * φ 9

all care and  diligence to procure the w idest possible diffusion  

of the teachings of the Church, even am ong the w orking  

classes. 1 he m inds of m en m ust be illum inated w ith the  

sure light of  Catholic teaching, and  their w ills m ust be draw n  

to follow and apply it as the norm  of right living in the  

conscientious fulfilm ent of  their m anifold  social duties. Thus 

they w ill oppose that incoherence and inconstancy in  

Christian life w hich W e have m any tim es lam ented. For 

there are som e w ho, w hile exteriorly faithful to the practice 

of their religion, yet in the field of labour and industry, in  

the professions, trade, and  public offices, perm it a deplorable  

cleavage in their conscience, and live a life too little in  con

form ity w ith the clear principles of justice and Christian  

charity. Such lives are a scandal to the w eak, and to the  

m alicious a pretext to discredit the Church.

In this renew al the diffusion of Catholic literature can  

play a prom inent part. The aim  m ust be first to foster in  

various attractive w ays an ever better understanding of 

Catholic social doctrine, and next to supply accurate and  

com plete inform ation on the activity of the enem y and the  

m eans of  resistance w hich have been  found m ost effective in  

various quarters. Finally, it should offer useful suggestions 

and w arn against the insidious deceits w ith w hich com 

m unists endeavour, all too successfully, to attract even m en  

of  good faith.

4, D istrust of Com m unist Tactics

In the beginning com m unism show ed itself for w hat it 

w as in  all its perversity ; but very soon  it realized that it w as 

thus alienating the people. It has therefore changed its 

tactics, and strives to entice the m ultitudes by trickery of 

various form s, hiding its real designs behind ideas that in  

them selves are good and attractive. Thus, aw are of the  

universal desire for peace, the leaders of  com m unism  pretend  

to be the m ost zealous prom oters and propagandists in the  

m ovem ent for w orld am ity. Y et at the sam e tim e they stir
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up a ciass-w arfare w hich causes rivers of  blood to now , and, 

realizing that their system , offers no internal guarantee of 

peace, they have recourse to unlim ited arm am ents. U nder 

various nam es w hich do not suggest com m unism , they  

establish oiganizations and periodicals w ith  the  sole purpose  

of  carrying their ideas into quarters otherw ise inaccessible. 

They try perfidiously to w orm their w ay even into pro

fessedly Catholic and  religious organizations. A gain, w ithout 

receding an inch from their subversive principles, they  

im ite Catholics to collaborate w ith them in the realm  of 

hum anitarianism  and charity ; and  at tim es even m ake pro 

posals that are in perfect harm ony w ith the Christian  spirit 

and the doctrine of  the Church. Elsew here they carry their 

hypocrisy  so far as to  encourage the belief  that com m unism , 

in countries w here Christian faith and general culture are  

m ore strongly entrenched, w ill assum e another and m uch  

m ilder form . It w ill not interfere w ith the practice of 

religion. It w ill respect liberty of conscience. There are  

som e even w ho refer to  certain changes recently  introduced  

into soviet legislation as a proof that com m unism  is about 

to abandon its program m e of  w ar against G od.

See to it, V enerable Brethren, that the Faithful do not 

allow them selves to be deceived ! Com m unism  is intrinsi

cally  w rong, and  no  one  w ho  w ould  save  Christian  civilization  

m ay  give it assistance in  any  undertaking  w hatsoever. Those  

w ho perm it them selves to be deceived into lending their aid  

tow ards the trium ph of com m unism in their ow n country  

w ill be the first to fall victim s of their error. ♦ A nd the  

greater the antiquity and  grandeur of  the Christian civiliza

tion in the regions w here com m unism successfully pene

trates, so  m uch  m ore  devastating  w ill be the hatred  displayed  

by the G odless.

5. Prayer and  Penance

But “ unless the Lord keep the city, he w atcheth in vain  

that keepeth it.” A nd so, as a final and m ost efficacious 

rem edy, W e recom m end, V enerable Brethren, that in your 

dioceses you use the m ost practical m eans to foster and
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intensify the spirit of prayer joined w ith Christian penance. 

W hen the A postles asked the Saviour w hy they  had been  

unable to drive the evil spirit from  a dem oniac, O ur Lord  

answ ered : “ This kind is not cast out but by prayer and  

fasting.” So, too, the evil w hich to-day torm ents hum anity  

can be conquered only by a w orldw ide holy crusade of 

prayer and penance. W e ask especially the contem plative  

orders, m en and w om en, to redouble their prayers and  

sacrifices to obtain from heaven efficacious aid for the  

Church in the present struggle. Let them  im plore also the  

pow erful intercession of  the Im m aculate V irgin  w ho, having  

crushed the head of the serpent of old, rem ains the sure  

protectress and invincible “ H elp of Christians.”

V

M inisters and Co-w orkers in Catholic Social A ction

1. Priests 
%

To apply the rem edies thus briefly indicated to the task  

of  saving the w orld as W e have traced  it above, Jesus Christ, 

our D ivine K ing, has chosen  priests as the first-line m inisters 

and m essengers of H is gospel. Theirs is the duty, assigned  

to them  by a special vocation, under the direction of their 

Bishops and  in  filial obedience  to  the  V icar of  Christ on  earth, 

of keeping alight in the w orld the torch of Faith, and of 

filling the hearts of the Faithful w ith that supernatural trust 

w hich has aided the Church to fight and w in so m any other 

battles in the nam e of Christ : “ This is the victory w hich  

overcom eth the w orld, our Faith.”

To priests in a special w ay W e recom m end anew  the oft- 

repeated counsel of O ur Predecessor, Leo X III, to go to the  

w orking m an. W e m ake this advice O ur ow n, and, faithful 

to the teachings of  Jesus Christ and H is Church, W e thus 

com plete it : “ G o to the  w orking  m an, especially  w here he  is 

poor ; and in general, go to the poor.” The poor are  

obviously m ore exposed than others to the w iles of agitators 

w ho, taking advantage of their extrem e need, kindle their 

hearts to envy of the rich and urge them  to seize by force 

w hat fortune seem s to have denied them unjustly. If the
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priest w ill not go to the w orking m an and to the poor, to  

w arn them or to disabuse them of prejudice and false 

theory, they w ill becom e an easy prey for the apostles of 

com m unism . A
W hen our country ’ is in danger, everything not strictly  

necessary, everything not bearing directly on the urgent 

m atter of unified defence, takes second place. So w e m ust 

act in to-day ’s crisis. Every other enterprise, how ever 

attractive and helpful, m ust yield before the vital need of 

protecting the very foundation of the Faith and  of  Christian  

civilization. Let our parish priests, therefore, w hile pro 

viding  of  course for the norm al needs of  the  Faithful, dedicate 

the better part of  their endeavours and their zeal to w inning  

back the labouring m asses to Christ and to H is Church. 

Let them w ork to infuse the Christian spirit into quarters 

w here  it is least at hom e. The w illing  response of  the m asses, 

and results far exceeding their expectations, w ill not fail to  

rew ard them  for their strenuous pioneer labour.

But the m ost efficacious m eans of apostolate am ong the  

poor and low ly is the priest’s exam ple, the practice of all 

those sacerdotal virtues w hich W e have described in O ur 

Encyclical Ad Catholici sacerdotii. Especially needful, how 

ever, for the present situation is the shining exam ple of a  

life w hich is hum ble, poor, and disinterested, in  im itation of 

a D ivine M aster w ho could say to the w orld w ith divine  

sim plicity : “The foxes have holes and the birds of the air 

nests, but the Son of  M an  hath not w here to lay H is head.”  

A  priest w ho is really poor and disinterested in the G ospel 

sense m ay w ork am ong his flock m arvels recalling a Saint 

V incent de Paul, a Curé of  A rs, a Cottolengo, a D on Bosco  

and so m any others ; w hile an avaricious and selfish priest, 

as W e have noted in the above-m entioned Encyclical, even  

though he should not plunge w ith Judas to the abyss of 

treason, w ill never be m ore than em pty “ sounding ’brass ”  

and useless “ tinkling cym bal.” Too often, indeed, he w ill 

be a hindrance rather than an instrum ent of grace in the  

m idst of  his people. Furtherm ore, w here a secular priest or 

religious is obliged by his office to adm inister tem poral 

property, let him  rem em ber that he is not only to observe
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scrupulously all that charity and justice prescribe, but that 

he has a special obligation to conduct him self in very truth  

as a father of the poor.

2. Catholic A ction

A fter this appeal to the clergy, W e extend O ur paternal 

invitation to O ur beloved  sons am ong  the  laity  w ho  are doing  

battle in  the ranks of  Catholic A ction. O n  another occasion  

W e have called this m ovem ent so dear to O ur heart “ a  

particularly providential assistance ” in the w ork of the  

Church during these troublous tim es. Catholic A ction is 

in effect a social apostolate also, inasm uch as its object is to  

spread the K ingdom  of  Jesus Christ not only am ong indivi

duals, but also in  fam ilies and  in  society. It m ust, therefore, 

m ake it a chief aim  to train its m em bers w ith special care  

and to prepare them  to fight the battles of the Lord. This 

task of form ation, now  m ore urgent and indispensable than  

ever, w hich m ust alw ays precede direct action in the field, 

w ill assuredly be served by study-circles, social w eeks, 

lecture-courses and the various other activities undertaken  

w ith a view  to m aking know n the Christian solution of the  

social problem .

The stalw arts of Catholic A ction, thus properly prepared  

and arm ed, w ill be the first and  im m ediate apostles of their 

fellow  w orkers. They  w ill be an  invaluable aid  to the priest 

in  carrying  the torch  of  truth, and  in  relieving  grave spiritual 

and m aterial suffering, in m any quarters w here inveterate 

anti-clerical prejudice or deplorable religious indifference 

has proved a constant obstacle to the pastoral activity of 

G od ’s m inisters. In this w ay they w ill collaborate, under 

the direction of especially qualified priests, in that w ork of 

spiritual aid to the labouring classes on w hich W e set so  

m uch store, because it is the m eans best calculated to save  

these, O ur beloved children, from  the snares of  com m unism .

In addition to this individual apostolate w hich, how ever 

useful and efficacious, often goes unheralded, Catholic  

A ction m ust organize propaganda on a large scale to dis

sem inate know ledge of  the fundam ental principles on  w hich,



according to the Pontifical docum ents, a Christian social 

order m ust build.

7.

3. A uxiliary O rganizations

Ranged w ith Catholic A ction are the groups w hich W e 

have been happy to call its auxiliary ’ forces. W ith paternal 

affection W e exhort these valuable organizations also to  

dedicate them selves to the great m ission of w hich W e have  

been treating, a cause w hich to-day transcends all others in  

vital im portance.

W e are thinking likew ise of  those associations of  w orkm en, 

farm ers, technicians, doctors, em ployers, students, and  others 

of  like character, groups of  m en and w om en w ho live in the  

sam e cultural atm osphere and share the sam e w ay of life. 

Precisely these groups and organizations are destined to  

introduce into society that order w hich W e have envisaged  

in O ur Encyclical Quadragesimo anno, and thus to spread in  

the vast and various fields of culture and labour the recog

nition of  the K ingdom  of  Christ.

Even w here the State, because of changed social and  

econom ic conditions, has felt obliged to intervene directly  

in order to aid and regulate such organizations by special 

legislative  enactm ents, supposing  alw ays the  necessary  respect 

for liberty and private initiative, Catholic A ction m ay not 

urge the circum stance as an  excuse for abandoning the field. 

Its m em bers should contribute prudently and intelligently  

to the study of the problem s of the hour in the light of 

Catholic doctrine. They should loyally and generously  

participate in  the form ation  of  the new  institutions, bringing  

to them  the Christian spirit w hich is the basic principle of 

order w herever m en w ork together in fraternal harm ony.

♦ -

4. A ppeal to Catholic  W orkers

H ere W e should like to address a particularly affectionate 

w ord to O ur Catholic w orking m en, young and old. They  

have been given, perhaps as a rew ard for their often heroic  

fidelity  in these trying  days, a noble and  an  arduous m ission. 

U nder the guidance of  their bishops and priests, they are to
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bring back to the Church and to G od those im m ense m ulti

tudes of their brother-w orkm en w ho, because they w ere not 

understood or treated w ith the respect to w hich they w ere  

entitled, in bitterness have grayed far from G od. Let 

Catholic w orking m en show  these their w andering brethren  

by w ord and exam ple that the Church is a tender M other 

to all those w ho labour and suffer, and that she has never 

failed, and never w ill fail, in her sacred m aternal duty of 

protecting her children. If this m ission, w hich m ust be  

fulfilled in m ines, in factories, in w orkshops, w herever they  

m ay be labouring, should at tim es require great sacrifices, 

O ur w orkm en w ill rem em ber that the Saviour of the w orld  

has given them an exam ple not only of toil but of self- 

im m olation.

5. N eed of U nity A m ong Catholics

To  all O ur children, finally, of  every  social rank  and  every  

nation, to  every  religious and  lay  organization  in  the Church, 

W e m ake another and  m ore urgent appeal for union. M any  

tim es O ur paternal heart has been saddened by the diver

gencies— often idle in their causes, alw ays tragic in their 

consequences— w hich array in opposing cam ps the sons of 

the sam e M other Church. Thus it is that the revolution

aries, w ho are not so very  num erous, profiting  by  this discord  

are able to m ake it m ore acute, and  end  by  pitting Catholics 

one against the other. Those w ho m ake a practice of 

spreading dissension am ong Catholics assum e a terrible  

responsibility before G od and the Church.

6. Invitation to all Believers

But in  this battle  joined by the pow ers of  darkness against 

the very idea of D ivinity, it is O ur fond hope that, besides 

the host w hich glories in the nam e of Christ, all those— and  

they com prise the overw helm ing m ajority  of  m ankind— w ho  

still believe in  G od and  pay  H im  hom age m ay  take a  decisive 

part. W e therefore renew  the invitation extended to them  

five years ago in O ur Encyclical Caritate Christi, invoking  

their loyal and hearty Collaboration “ in order to w ard off
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from m ankind the great danger that threatens all alike.0  

Since, as W e then said, “ belief in G od is the unshakable 

foundation of all social order and of all responsibility on  

earth, it follow s that all thosc^w ho do not w ant anarchy' and  

terrorism  ought to take energetic steps to  prevent the enem ies 

of religion from attaining the goal they have so brazenly  

proclaim ed to the w orld.”

7. D uties of the Christian State

(a) A id to the Church

Such is the positive task, em bracing at once theory and  

practice, w hich the Church undertakes in virtue of the  

m ission, confided  to  her by  Christ, of  constructing  a Christian  

society ’, and, in  our ow n tim es, of  resisting unto victory' the  

attacks of  com m unism . W e have  called  on  all classes of  m en  

to a share in this task. It is the duty of the Christian State  

to concur actively in this spiritual enterprise of  the Church, 

aiding her w ith the m eans at its com m and, w hich although  

they be external derices, have none the less for their prim e  

object the good of  souls.

This m eans that all diligence should  be exercised by States 

to  prevent w ithin their territories the ravages of  an  anti-G od  

cam paign w hich shakes society to its very foundations. For 

there can be no authority on earth unless the authority of 

the D ivine M ajesty be recognized ; no oath w ill bind w hich

w hat W e have said w ith frequent insistence in the past, 

especially  in O ur Encyclical Cantate Christi : “ H ow  can any  

contract be m aintained, and w hat value can any treaty  

have, in w hich every guarantee of conscience is lacking  ? 

A nd how  can there be talk  of  guarantees of  conscience w hen  

all faith in G od and all fear of G od have vanished ? Take  

aw ay this basis, and w ith it all m oral law  falls, and there is 

no rem edy  left to stop the gradual but inevitable destruction  

of  peoples, fam ilies, the State, civilization itself.”

(b) Provision  for the Com m on G ood

It m ust likew ise be the special care of governm ents to  

provide for their citizens those conditions of life w ithout
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w hich the State itself, how ever sound its constitution, is in  

danger of collapse ; and particularly to secure em ploym ent 

for fathers of fam ilies and for young people. To achieve 

this end dem anded by the pressing needs of the com m on  

w elfare, the w ealthy classes m ust be induced to assum e those  

burdens w ithout w hich hum an society cannot be saved nor 

they them selves rem ain secure. H ow ever, m easures taken  

by the State w ith this end in view ought to be of such a  

nature that they w ill really fall upon those w ho actually  

possess m ore than their share of capital resources, and w ho  

continue to accum ulate them to the grievous detrim ent of 

others.

(c) Prudent and Sober A dm inistration

The State itself, m indful of its responsibility before G od  

and society, should be a m odel of prudence and sobriety in  

the adm inistration of the com m onw ealth. To-day m ore  

then ever the acute w orld crisis dem ands that those w ho  

dispose of im m ense funds, built up on the sw eat and toil of 

m illions, keep singly in m ind the com m on good and m ake  

every effort to prom ote it. Public officials and State em 

ployees are obliged in conscience to perform their duties 

aithfully and unselfishly, im itating the brilliant exam ple of 

distinguished m en of  the past and  of  our ow n day, w ho w ith  

unrem itting labour sacrificed them selves for the good of 

their country. In  international trade relations let all m eans 

be sedulously em ployed for the earliest possible rem oval of 

those artificial barriers to econom ic life w hich are the effects 

of  distrust and  hatred. A ll m ust rem em ber that the peoples 

of the earth form  but one fam ily in G od.

(d) U nrestricted Freedom  for the Church

A t the sam e tim e the State m ust allow the Church full 

liberty to fulfil her divine and spiritual m ission, and this in  

itself  w ill be an  effectual contribution  to  the rescue of  nations  

from the dread torm ent of the present hour. Everyw here 

to-day there is an anxious appeal to m oral and spiritual 

forces ; and rightly so, for the evil w e m ust com bat is at its
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origin prim arily an evil of the spiritual order. From this 

polluted source die m onstrous em anations of the com m un

istic system flow w ith satanic logic. N ow , the Catholic  

Church is undoubtedly pre-em inent am ong the m oral and  

religious forces of to-day. Therefore the very good of 

hum anity dem ands that her w ork be allow ed to proceed  

unhindered.

Those w ho act otherw ise, and at the sam e tim e fondly  

pretend to attain their objective w ith purely political or 

econom ic m eans, are  in  the  grip  of  a  dangerous error. W hen  

religion is banished from the school, from education, and  

from  public life, w hen  the representatives of  Christianity and  

its sacred rites are held up to ridicule, are w e not really  

fostering  the m aterialism  w hich is the fertile soil of  com m un

ism  ? N either force, how ever w ell organized it be, nor 

earthly ideals how ever lofty or noble, can control a m ove

m ent w hose roots lie in  the excessive esteem  for the goods of 

this w orld.

8. The Erring Recalled

W e cannot conclude this Encyclical Letter w ithout 

addressing som e w ords to those of O ur children w ho are  

m ore or less tainted w ith the com m unist plague. W e 

earnestly exhort them to hear the voice of their loving  

Father. W e pray  the Lord to enlighten them  that they  m ay  

abandon  the  slippery path  w hich w ill precipitate one and  all 

to ruin and catastrophe, and that they recognize that Jesus 

Christ O ur Lord is their only Saviour : “ For there is no 

other nam e under heaven given to m an, w hereby w e m ust 

be saved.”

In conclusion, H is H oliness places the cam paign of the  

Church against com m unism under the standard of St. 

Joseph. H e rem inds us that St. Joseph belonged to the  

w orking class and bore the burden of poverty, leaving an  

exam ple for all those w ho m ust gain their bread by the  

toil of their hands. H e w on for him self the title of the  

Just, serving thus as a living m odel of that Christian  justice  

w hich should reign in social life.
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SECTIO N 1. The Precept

T h e Fifth Com m andm ent is “ Thou shalt not kill ” 

(Exod. 20, 13).

A s affirm ative, this precept com m ands us to preserve our 

ow n lives and the lives of those w hose tem poral care  is com 

m itted to  us. A s negative, it forbids  unjust lulling, w ounding, 

m utilation, striking, and also anger, hatred and revenge, 

the latter three sins because they lead to violence, injustice  

and m urder itself.

SECTIO N 2. Preservation of Life

By N atural law , m an enjoys thejuse not the dom inion  

of his life. H e neither gave it nor m ay he take it aw ay. 

G od only is the A uthor of life. M an m ust preserve it by  

the use of ordinary m eans ; he is not bound to em ploy  

extraordinarily expensive m ethods, nor m ethods that 

w ould inflict on him alm ost intolerable pain or sham e. 

The obligation to w ork and therefore to choose som e pro 

fession in w hich w ork  is obtainable arises from  the obligation  

of preserving life by ordinary m eans. If the m eans are  

at hand and if it is possible to lead a leisured life w ithout 

w orking, there  is no  law  that obliges a  m an  to  w ork. N either 

is one obliged to w ork spontaneously for the prosperity of 

the State. It is laudable to do so, and it is an act of the  

virtue of charity, som etim es obligator} 1· , to im prove the  

hard lot of others. This obligation is usually fulfilled by  

the w ealthy, by giving alm s for the needs of the poor, for 

the m oral advance of the State, for hospitals, for schools 

for the poorer classes, for destitute children, for the spread  

of  good m oral literature, for societies that oppose irreligious 

and anti-social influences, and also by giving som e of their-
tim e to serve on com m ittees w hich w ork for the religious 

and m oral advancem ent of the State. Som e occupation

141  ;



m ay be necessary to avoid idleness, or to m ake it possible 

for one to perform  the duties of  religion and  charity. N ow a

days, and in this country ', there is no difficulty in know ing  

w here to bestow  alm s, or how  to advance religion and true  

m orality.

SECTIO N 3. Suicide

It is never perm itted to kill oneself intentionally, w ithout 

either explicit divine inspiration to do so, or— probably—  

the sanction of the State in the case of a  just death penalty. 

It is never perm itted— w ith the lim itations stated— to do that 

w hich is the cause of death, unless that cause— not being  

w rong in itself— has  another effect, at least as  im m ediate, that 

is good and im portant enough to justify death being per

m itted but never intended as the im m ediate object of the  

w ill ; for obviously, w hen w e w ill a cause, w e m ust perm it, 

though reluctantly, all its necessary' foreseen results.

S. Jerom e appears to justify suicide in the case of virgins 

during tim es of persecution : “ U nde in persecutionibus 

non licet propria perire m anu, absque eo ubi castitas peri

clitatur.” 1 But if the text is genuine, and if S. Jerom e  

m eant w hat he  appears to  m ean, the  opinion  is not defended.2

It is assum ed that the suicide w ishes to take his life and  

adopts effective m eans to do so. The loss of life m ay be  

due to a positive act such as the act of drinking poison, 

or negatively, to the voluntary om ission of that care w hich  

is necessary for the preservation of life. The suicide uses or 

neglects to  use his pow ers to achieve an  object, viz., his death, 

the very contrary ’ of that for w hich they are naturally dis- 

posed. This is a direct violation of  N atural law  and  therefore 

of  G od ’s  law . Furtherm ore, m an  as  a rational anim al achieves 

his perfection and last end by  using his body. If by  suicide  

he m akes this use im possible, he is by that act m aking it 

im possible for him self to achieve his last end. This is the

1 c. i Jonæ  (M .P.L. 25, 1129) ; c. Jovin., n. 41 ; cf. S. .A m brose, de Virg. 

(M .P.L. 16, 242) ; Eusebius, Hist. Eccles., lib. 8, c. 12 (M .P.G . 20, 770).

’ S. Thom as is directly opposed to this opinion of  S. Jerom e, and the com 

m ent of  Lessius (de Just., s.v. suicidium) is that the action w as excusable cither 

because of divine inspiration or invincible ignorance ; cf. S. Th. S. 2. 2  

q. 64, a. 5 : q. 59, a. 3, ad 2.
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greatest perversion

M oreover, suicide is a serious offence against society, for 

m an is naturally destined for society and is an organism  

that belongs to it. It is obvious also that m an w as created  

by an  intelligent Being, W ho had a purpose in creating him . 

M an, by creation, is a servant of G od ; no servant has 

dom inion over those elem ents that are of the essence of his 

senice. The suicide prevents the divine purpose from  being  

realized and interrupts his service of G od. A gain, m an like 

all else m ust subserve the glory of G od. H e cannot do so  

equally w ell by putting an end to his life as by continuing  

to live.

A  last w ill som etim es contains a direction that the heart 

or brain should be punctured, or a vein opened, in order 

to prevent the possibility of prem ature burial ; or the  

relatives m ay direct that such operations should be done. 

It is obvious that the intention of killing one w ho is only  

apparently dead or w ho m ay not be dead is not perm itted. 

But if the signs of death are clear, or if a m edical death  

certificate has been given, it is as defensible to  puncture brain  

or heart or to open a vein as to bury the body in the earth. 

The procedure is not allow able as a precautionary m easure.

Practical A pplications

I. The hunger strike, as a political w eapon against 

tyrannical usurpation, or as a protest against unjust im 

prisonm ent, has been justified on the ground that death  

is not thereby intended but perm itted only, if in fact it 

happen ; that to abstain from  food is not in itself w rong, 

and that the perm ission of death, a great physical evil, 

m ay be justified for a really good reason, if the object to  

be secured by the hunger strike has a good prospect of  being  

realized. The Christian m artyrs are not blam ed for having  

refused food that had been offered to idols. W e m ay risk  

our lives for others and  give to  others the  food that is essential 

to preserve our ow n lives.

M uch has been w ritten on both sides of this question. 

The issue is a very clear one, and the statem ent of  principles 

should be clear and capable of being easily understood.
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In the concrete case, the application of principles depends 

on  the correct balancing  of  pros and cons and on a know ledge 

of local circum stances. The follow ing principles m ay, w e  

think, be stated as self-evident :

(d) N o intention, how ever good, w ill m ake a bad action  

m orally right. In the case of the hunger strike, it is of first 

im portance to exam ine the m eans em ployed, for w e have  

to be careful to exclude m otive w hen w e are judging of 

m eans only.

(ά) The m eans em ployed are abstention from all food  

even to the point of actual death, if necessary.

(c) Such abstention w ill surely be  justifiable if to take the  

proffered food w ould be sinful. This w as so in the case of 

the Christian m artyrs, for to take the food w ould have  

savoured of apostasy and w ’ould have given great scandal.

(J) In the m odern hunger strike, if the im prisonm ent is 

just, the com plete abstention from  food w ould be im m oral.

(i) If the prisoner intend to starve till death, and intend  

also that his death shall be the m eans of bringing deserved  

odium upon his enem ies, it seem s that he w ould intend  

first to inflict on him self a great evil, nam ely, death, that it 

m ight serve as a m eans to a good end. This, w e think is 

m orally w rong even w hen im prisonm ent is unjust.

(/) If it is thought that there is a good chance of being  

freed  from  prison  before death  ensues, to  refuse all food  w ould  

be justifiable w hen the im prisonm ent is unjust and w hen  

the good to be attained is com m ensurate w ith the bodily  

harm , short of death, that is perm itted.

2. A m aid m ay expose herself to the danger of certain  

death in order to preserve hec virginity ; she m ay allow  

death to ensue rather than suffer herself to be violated, but 

she is not bound to do so, as she need not give internal 

consent to sin.

Thus, she m ay leap from  a great height to certain death, 

for her act has tw o effects, the first of  w hich  is to escape from  

violation, the second, her death, w hich is not directly w ished  

but only perm itted. The distinction betw een the jum p  

and the fall is obvious. In the case, the m aid w ishes the  

jum p and puts up w ith the fall.
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3. O ne m ay offer to another the m eans of life at the  

certain risk of one ’s ow n life, such as to serve the plague- 

stricken, engage in a forlorn hope, leave necessary food for 

others, as Captain O ates did in w alking from the tent into  

the A ntarctic cold to certain death. For the sake of the  

rule, the m onk w ho is vow ed to abstinence from  flesh m eat 

m ay refuse, during illness, to eat m eat though that food  

alone w ould save his life.

4. A  despatch rider is pursued by the enem y. H is only  

chance of  saving the despatches is to  jum p into a river. H e  

does so, and then realizes that the current is too strong for 

him . H e could return to the enem y, but goes on  sw im m ing  

till he sinks from fatigue. H is act of sw im m ing aw ay has 

tw o effects, the first, to elude his pursuers and thus to save  

the despatches and this effect he intends ; the second, his 

death, and this effect he foresees and puts up w ith. H is 

act is m orally good and w ould be so even if from  the first 

he knew  that he could not sw im .

5. A n officer, finding that the only w ay to induce his 

m en to follow  him  in an im portant attack is to stand in the  

open and so expose his life, does so and is shot. H is action  

had  tw o effects. The  first, w hich  he  intended, w as to  display  

that necessary courage w hich should draw  on his ow n m en ; 

the second, his death, he foresaw and put up w ith. H is 

action is m orally good.

6. If a m an jum ps out of a boat in order to com m it 

suicide, w e should say that the first effect of his jum ping  

into the w ater is to lighten the boat ; the second, to place  

him self in the w ater ; the third, to drow n. W hy is it that 

w e defend another m an w ho  jum ps out of a boat to certain  

death, in order to relieve the overloaded boat of his w eight 

and to give the others a chance of surviving  ? W e defend  

his action, because the first effect, viz., the lightening of the  

boat, w as a good effect, intended by him  as such, and the  

other effect, his drow ning, w as not at all intended in itself, 

neither as an end nor as a m eans. It w as foreseen and  

perm itted. In the first case, the m an intended his death  

and took the m eans ; in the second case, the m an intended  

to lighten the boat and did so.

v o l . π— K
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7. Bodily m ortifications m ay shorten life, but they are  

law ful if prudently used. D ivine inspiration m ay suggest 

serious penances that shorten  life by a great deal.

8. It is sinful to expose one ’s life from  vain ostentation  

or w here there is no countervailing good to be obtained.

SECTIO N  4. D uelling

A duel is a prearranged fight betw een tw o persons on  

their ow n initiative w ith lethal w eapons. It is, of course, 

distinguished  from  a fight in self-defence, and from  a sudden  

quarrel. Sensible people have long ago seen the fatuity  

of  duels, not to speak of the m oral evil of them .

D uelling is directly opposed to N atural law , for it is not 

an act of self-defence but an ineffectual vindication of 

personal honour, for even the challenger risks his ow n life 

w ithout healing his outraged honour. The death of his 

enem y is no real com pensation ; his ow m death adds con

structive suicide to a dishonoured nam e. - Though duelling  

w as not unknow n in France, D esm oulins, V oltaire and  

N apoleon inveighed against it in vigorous term s.

Principles

1. A duel essentially includes the risk of death or of 

serious w O unds on both sides, w ithout being an act of self- 

defence from  uqjust and im m inent aggression. A s personal 

honour can be retrieved by other m eans, the duel exposes 

life w ithout sufficient necessity, and  invades G od ’s dom inion  

over life. It is condem ned  as contrary  to both N atural and  

revealed divine law , a pest against the right order and  

discipline of  the State, and a  licence to  individuals to avenge  

im agined insults. The glory that accrues to a Successful 

duellist is folly, because it is not the glory of rational good  

and subjection to the  judgm ent of G od.

1

2. D uelling has been condem ned m any tim es by the  

Church. It w as condem ned by Popes G regory X III 

(1582), Clem ent V III (1592), A lexander V II (1655), 

Benedict X IV (1752), Pius IX (1869), Leo X III (1891),

1 Pope  Leo X III, Ep. Pastoralis Officii, Sept. 12, 1891.
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and as early as the year 855, the Council of V alence pro

hibited duelling.1 The follow ing sum m ary represents the  

decisions of Popes Clem ent V III and Benedict X IV  : A  

soldier w ill incur guilt and penalty if he offer or accept 

a duel, even though  he  should be thought otherw ise a  cow ard  

and unfit for service and lose his rank and occupation. A  

duel cannot be accepted nor offered to defend honour or 

avoid disgrace, even if the principals know that the duel 

w ill not take place, because others w ill prevent it. It is 

not law ful to accept or offer a duel in a State so badly  

adm inistered that justice is openly denied, w hether from  

the m alice or the negligence of  the  judiciary, nor is it law ful, 

even on the understanding that the fight shall cease so soon  

as blood is draw n, or after a definite num ber of blow s have  

been given.

3. The penalties now  attached to duelling  are as follow s : 

Certain persons incur, ipso facto, excom m unication reserved  

to the H oly See, viz., duellists them selves, those w ho  

challenge or w ho accept a challenge to a duel, or w ho  

offer help to or countenance them , or w ho are deliberately  

present at them ,2 or do not, as far as they can, prevent 

them (c. 2351). D uellists and their seconds becom e  

infam ous in fact (cc. 2351, 2293, 2294). Those w ho are  

killed in a duel, or in consequence of w ounds received in  

a duel are excluded from  ecclesiastical burial and from  the  

solem n funeral rites, but such penalties are relaxed if som e  

sign of repentance w as given before death (cc. 1240, 1241).

4. It is not a duel to fight another, even to that other’s 

death, if so m uch violence is necessary to defend one ’s 

ow n or another’s life or property of serious m om ent. It is 

not a duel to proceed to an assigned spot and there to fight 

w ith lethal w eapons, if one is forced to do so under the  

threat of death, for this is self-defence.

5. A duel, undertaken on the understanding that it 

shall cease as soon as one party is w ounded or w hen blood

1 The Council (12th canon) regarded a duellist w ho  w as killed as a suicide, 

and the survivor as a m urderer ; cf. H efele-Leclercq, Hist, des Conciles, IV , i , 

p. 207.

* Including a confessor and a doctor (S.O ., M ay 31, 1884).

I
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is draw n, is a duel in the forbidden sense of the law . The  

Sacred Congregation of the Council (A ug. 9, 1890), equally  

condem ned  the  duels of  G erm an  students, and  later (June 20, 

1925), decreed that even w hen there is danger of  only slight 

w ounds, those w ho engage in such duels are subject to the  

penalties of duellists.

6. In both English and  A m erican law , duelling is illegal. 

If death ensue from a duel, it is construed as m urder or 

at least as m anslaughter, and the seconds are liable as 

accessories.

7. A s a form of  judicial com bat, the duel w as legal in  

England till 1819,  but since 1614, every step tow ards or 

during a private duel has been an indictable offence.

1

SECTIO N 5. W ar

W ar is an arm ed  conflict betw een sovereign States, under

taken by public sanction. Every just w ar is defensive, 

being  the defence of  som e invaded rights. Strictly  speaking, 

offensive w ar is one undertaken m erely to injure another 

State, or for the purpose of self-aggrandizem ent, and is 

alw ays unjust. M odern G overnm ents, in declaring w ar, 

alw ays m ake out a prima facie case for their aggression. 

Punitive expeditions, though apparently purely offensive, 

are not so in reality. If they are just, they are defensive. 

In the necessary vindication of violated rights, the State  

attacked w ill doubtless suffer, but this is not punishm ent. 

N o State has the right to punish another sovereign State, 

for this w ould im ply superiority. A State m ay, how ever, 

dem and satisfaction by m eans of w ar, if that is necessary.

W ar is perm issible, just as self-defence is perm issible, 

for it m ay be the only m eans of m aintaining existence or 

rights or defending them , and every independent society  

has the right of defence against unjust attack.

That w ar m ay be just the follow ing conditions m ust be  

fulfilled :

It m ust be declared by the State itself ; it m ust be neces-

1 cf. the Thornton Case, in Encyc. Brit, s.v., p. 639, b. Trial by Battel 

appeared in England as a novelty in N orm an tim es, and thereafter a duellist 

seem s to have been a necessary*  adjunct to diplom acy, for kings w ere accom 

panied by cham pions to settle incidental points of diplom acy.
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sary in the last resort after diplom acy has failed ; there  

m ust be a grave and just reason for it ; the m ethod of it 

m ust be just, and in accordance w ith international law  ; 

an upright purpose m ust be intended ; it m ay not be  

protracted after due satisfaction has been given or offered ; 

the conditions of peace m ust be  just, and m ay not be crush

ing, unless such severity is necessary for present self-defence.

W hen the reasons for undertaking w ar are not certainly  

just, it is m ore generally taught that w ar m ay not be under

taken, for another State m ay not be deprived of rights in  

possession, one of these being im m unity from attack. But 

w hen a State is on the defensive, it is sufficient justification  

for defence that its ow n injustice is not obvious.

Soldiers w ho are conscripted, or those w ho  joined before  

the w ar, m ay usually presum e that their country is in the  

right : in doubt, they are bound to obey. If the w ar is 

m anifestly unjust, a soldier m ay not law fully inflict any  

dam age on the enem y, though he m ay, of course, defend  

his life if the enem y attack him . Soldiers w ho freely join  

up after the w ar has begun, m ust satisfy them selves that 

the cause is just.

International agreem ents are contracts of fidelity, justice  

and honour. If they are repudiated by one side, they cease 

to bind the other, unless they are the subject of N atural 

law and justice.

Though m ethods of exterm ination (explosive bullets, 

poisonous gas) are apparently cruel, their use does not 

appear to be against N atural law .

N on-com batants, i.e., those not engaged in actual aggres

sion nor under arm s, nor in training, nor helping aggression, 

m ay not be, directly attacked. The ordinary populace, 

going about their private business, children, youths under 

m ilitary age and not training are non-com batants.

Prisoners of w ar w ho surrender and are accepted as 

prisoners m ay not be killed or m utilated, except for serious 

offences com m itted by them  after capture.

A ir raids on fortified tow ns, barracks, places of shelter 

for the forces, m unition factories, are perm issible, but 

reasonable care m ust be taken, if possible, though usually
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this is im possible, to spare the lives and property of non- 

com batants. Indiscrim inate air raids on non-com batants  

to sap the m orale of a people, and on places of no m ilitary  

significance are w rong.

The sinking of  hospital ships w ith the w ounded on board, 

or of passenger vessels not carrying m unitions is unjust, 

and the probability of the existence of m unitions on board  

does not countervail the  certain  right to  life of  non-com batant 

passengers. The case m ay, how ever, be im agined, w hen  

even a hospital ship w ill be so valuable to the enem y for 

future  aggression  during  a w ar that it m ay  be of  vital concern  

to sink it. Though such a necessity w ould be deplorable, 

w e  think  the  sinking  of  it m ay  be  justified, for w hat is attacked  

is the ship, the deaths of those on board are incidental and  

not w ished, and the loss of a few lives is nothing in com 

parison w ith the defeat of a nation. W hen a nation ’s 

existence is at stake, the principles of  hum anity— as they are  

called— m ust be regretfully sacrificed to the very existence 

of  a people, but never the principles of  justice.

Enem y troops m ay be starved by blockade. If civilians 

suffer, it is not intended that they should suffer ; it is 

their m isfortune, and it is due to the fortune of a just w ar 

that they happen to be in the sam e place as their arm y. 

Blockade and siege are in principle not different from the  

bom bing of fortified garrison to^vns.

Reprisals taken m erely as an act of vengeance or on  

defenceless places or persons, in no w ay connected w ith  

w ar, are entirely unjustifiable. The plea of m ilitary  

necessity  is som etim es invoked. The  term  is used to  condone  

appalling cruelty. Carried to its logical conclusion, it 

leads to  the cold-blooded  destruction  of  w om en  and  children, 

a  m easure that m ay  be alleged to  be  the  only  m eans of  reduc

ing the civilian population to its senses. Soldiers, how ever, 

in the heat of battle, or in desperate situations, cannot be  

expected to see the application of true principles through  

the bloody m edium of w ar. The State that acts on the  

principles of justice and forbearance from evil in victory  

and defeat, w ill preserve the honour of its people and save  

its soul.
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V ictors in a  just w ar m ay rightly insist on the restoration  

of honour, property and am icable relations. They m ay use  

all legitim ate m ethods to safeguard a just treaty. But the  

fear of possible aggression by the enem y in the distant 

future is not a reason for utterly subjugating and breaking  

the spirit of a people, for patriotism — a necessary and a  

Christian virtue— m ay not exclude  justice to other nationals. 

Justice, not to speak of charity, requires that the victors 

should live and let live, so far, that is, as is consistent w ith  

present self-defence and self-preservation. If the term s 

of peace are needlessly crushing or m anifestly unjust, there  

is no obligation to observe them . But as it is exceedingly  

difficult to arrive at a true estim ate in these m atters, arbitra

tion is often the only w ay to secure justice to both parties.

SECTIO N 6. Capital Punishm ent

G od has given to the State the right over life and death, 

as H e has given to every m an the right of self-defence 

against unjust aggression. This  m oral pow er of  the State has 

been  universally acknow ledged in Christian tradition. It is 

explicitly declared in Scripture to have existed in  the  Jew ish  

State (Exod. 22,18 sqq.); it w as recognized in the Rom an  

polity  by  S. Paul (Rom . 13, 4) : “  For he [the Prince] is G od ’s 

m inister to  thee  for  good. But if  thou  do that w hich  is evil, fear; 

for he beareth not the sw ord in  vain.” If, therefore, capital 

punishm ent is necessary for peace and the security of life 

and property, and if  no  less punishm ent avails, it is conceded  

to the State by G od the source of all authority, w hose W ill 

is that m an should live w ithout unjust m olestation. But 

this pow er m ust be exercised so as not to invade individual 

rights. Therefore, the accused m ust norm ally have oppor

tunities of pleading his case ; the crim e punished by death  

m ust be legally deserving of the suprem e penalty, and it 

m ust be established beyond doubt. In em ergencies, and  

w here the crim e is certain, the State m ay justly dispense 

w ith the usual form alities and execute the crim inal w ithout 

delay. W here the proscription of crim inals, justly con

dem ned to death by the State, has bpen declared, the State
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m akes and rightly m akes individual citizens its legitim ate  

executioners, but the procedure can be justified only in  

die rarest cases and w ith the m ost m inute safeguards.

N o one, how ever guilty, m ay be put to death by private  

initiative, except in a case of actual self-defence. Lynch  

law is, therefore, unjustifiable, as it is a rough and ready  

assum ption by a section of  the people of  a pow er w hich they  

do not possess.

A  father or husband m ay not put to death an adulterer 

w ho attacks his honour through the honour of daughter 

or w ife 1 ; nor m ay a m an put to death his ow n daughter or 

w ife caught in the act of adultery ’. It w as stated in Rex v. 

E llor, in judgm ent by Lord Chief  Justice (July 26, 1929), 

that “ If a m an discovered his w ife in the act of adultery, 

and then killed the adulterer, the law regarded that as 

m anslaughter, because it w as regarded as equivalent to  

a blow  struck at the husband, that is to say, in its effect on 

his self-control.” The crim e of killing the adulterer even  

long after the fact, w hich is an act of revenge, has been  

condoned by-som e m odem  juries, but it is indefensible.

It is sinful to kill a culprit w ho attem pts to escape, unless 

this is done in self-defence, or w ith the sanction of public  

authority. Sentinels m ay shoot, if ordered to do so, at one  

w ho, after w arning, disregards the challenge, but life should  

be spared, if possible.

SECTIO N 7. Indirect K illing

Everyone has a natural right to defend him self against 

unjust aggression even to the death of the assailant, if that 

be necessary. If less than death, such as w ounding or 

disabling, is sufficient, to  do  m ore  is sinful and  against  justice. 

The  sam e right m ay  be exercised to  defend the  life of  another 

w ho is unjustly attacked, or to defend bodily integrity of 

great m om ent, or to safeguard m aterial possessions, if 

relatively of considerable value, or to defend a w om an ’s 

honour.

In the act of  self-defence, the principle that justifies one’s 

act, even if it issue in the death of the assailant, is valid to

1 Pope A lex. V II, pr. d. 19.
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its utm ost lim it, and if  in m y sclf-dcfencc the unjust assailant 

is killed, the principle that justifies m y act w hich causes his 

death is not the principle that his right to life is subservient 

to m y right to life, but that his unjust aggression m ay be  

repelled w ith all necessary violence. But the assailant’s 

death is a secondary result of m y act, the prim ary result 

being m y ow n defence. The doctrine is justified on the  

universally  valid principle of the double effect.1 The death  

of the aggressor need never be intended as an end nor as 

a m eans. The w hole of m y defensive action has as its 

intended and its first and direct result m y  ow n preservation ; 

its second, consequential, indirect and perm itted result 

m ay be the death of the assailant. Those w ho perm it the  

directly intended killing of the assailant are m isled by the  

fallacy that w hat w e can rightly perm it w e m ay rightly do.2 

W hat w e rightly do is to defend our life ; w e need intend  

nothing else. It is not true to say that w hat w e rightly  

perm it w e m ay rightly intend.

1 S. Th., S ’., 2. 2, q. 64, a. 7. 2 Lugo, de Just., d. 10, n. 149.

3 S. John Chrysostom , w hen a young priest, advised his hearers to chide  

a public blasphem er, and if  that w as not sufficient, to  strike him  on the m outh, 

thus sanctifying the hand that strikes (M .P.G . 49, 32). The law  does not now  

allow one citizen to strike another for blasphem ing  ; but if m oderate, such  

sum m ary chastisem ent w ould not be sinful, though it w ould now  inevitably  

lead to a breach of the peace.

The aggression spoken of m ust be practically present or 

im m inent and not past, since revenge is not self-defence ; 

but a thief, taking aw ay property of great relative value, 

m ay be pursued and attacked if necessary, but he still 

retains the right to defend his life. A w om an m ay not 

kill her ravisher after the event, though she m ay punish  

and m altreat him to deter him from future aggression. 

This is m edicinal not vindictive punishm ent, and  is perm itted  

on' the  ground  of  equity. She m ay  also  assail one  w ho  solicits 

her.3

If  aggression is only  m aterially  unjust, as w ould be the  case  

of attack by a m adm an, or of one w ho is intoxicated, one  

retains the right of self-defence, for these rights issue from  

one ’s right to life, w hatever be the nature of the unjust 

aggression.
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The conditions, therefore, that justify self-defence, even  

to the death of the assailant, are :

1. The aggression m ust be actual or im m inent.

2. The harm anticipated m ust be very grave, such as 

loss of life, m utilation, loss of chastity, loss of tem poral 

goods of great value, absolutely or even relatively. W hat 

constitutes absolute value in the case, it is im possible to say  

ven' definitely. O ne m ay  take as the standard the com m on  

opinion of people, and one could say, w ithout exaggerated  

strictness, that one hundred pounds sterling w ould be  

considered by all people at present to be an extraordinary  

sum  to lose.  This is not, of course, the relative standard.1

3. The act of self-defence m ust be the only resource at 

the m om ent.

It is not law ful to kill another w ho attacks our honour 

in w ords only, for though  it is a serious offence to dishonour 

people, less violent defence is alw ays possible. The contrary  

w as form erly held by som e divines, but since the tim e of 

Popes A lexander V II and Innocent X I, the opinion has 

had no defenders. Furtherm ore, there are other w ays of 

redress, and personal estim ates of honour and good nam e  

are so various, and there is so grave a possibility of  m istake, 

not to say passion, that if such extrem e defence w ere per

m issible, m urders innum erable could be com m itted.

K illing the Innocent

It is never allow ed to kill an innocent person w ith direct 

intent to do so, w hether by public or private authority, 

not even to secure the com m on good, for such killing is 

forbidden by divine positive law , and  is contrary to N atural 

law also. Thus State eugenic m urder is condem ned.2

It is perm issible, how ever, for a good reason to do that 

w hich, being in itself not w rong, m ay result in the death of 

an innocent person as a secondary effect. Such secondary  

effects, foreseen, perm itted, but not directly w illed, take  

place in the bom bing of fortified tow ns, in the

m erchant ships or hospital ships w hich are conveying

1 In 1679, Pope Innocent X I condem ned the opinion that one gold piece  

regularly constituted such a sum .
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m unitions of w ar. But in all cases, the evil effects should  

not be greater than the good elTcct hoped for. This relative 

proportion can seldom be quite clear. But it w ould  

obviously be unjust to sink ships on the off-chance of their 

having  on board m unitions of  w ar, as this w ould be to  attack  

a probable aggressor, w ho has.a certain right to life until 

he has certainly proved to be an actual aggressor.

M anslaughter that results from dangerous acts, such as 

furious driving in frequented places, is im putable if foreseen  

as probable.

It is sinful to kill those w ho are fatally w ounded or the  

dying, on the plea of putting  an  end to their pain, or to kill 

violent lunatics if their actual aggression can be countered  

w ithout killing, or an innocent person in order to save  

a city from destruction, though, if he is already bound to  

offer him self to the enem y, in accordance w ith agreem ent 

in order to save the rest, he m ay probably be handed over 

by his ow n people.1 Sim ilarly, it is sinful to kill enem y  

hostages or legates even if the enem y has broken faith.

D octors, nurses and m idw ives sin seriously, if through  

grave negligence, and  still m ore, if, of  set purpose, they  cause  

or hasten the deaths of patients, or do not use reasonable  

and ordinary precautions, for their duty is to keep patients 

alive, they have no privilege of killing them . Furtherm ore, 

doctors m ay not use the bodies of the sick as a corpus vile for 

experim enting w ith uncertain rem edies w hen surer rem edies 

can be used. W hen there are no sure rem edies, a doctor 

m ay test the rem edial nature of new ly discovered drugs, if 

there is no risk to the patient.

It is sinful to sacrifice the lives of som e in order to save  

others, but one m ay sacrifice oneself to save the lives of 

others, if the m eans taken are not w rong in them selves. A  

positive act by w hich one com m its direct suicide w ould  

obviously be w rong. To allow others to get out of a  

building on fire first is not a positive act of suicide.

1 The Czechs handed  over A dm iral K olchak to  the  Bolshevists, that the arm y  

m ight w ithdraw  in  safety. If  a  w ar is  just, the  victor m ay  dem and the  surrender 

of G enerals and m ay  justly put them  to death. It is not here stated that the  

above w as a  just proceeding. A ll depended on the circum stances.
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SECTIO N 8. M utilation and Sterilization

1. The body m ay not be m utilated unless m utilation is 

the only available m eans of saving the rest of  the body, i.e., 

its life or health. Since m an m ay not take aw ay his life, so  

neither m ay he m utilate his body, for the m em bers of his 

body are not his to dispose of, but are to be used in their 

integrity to help  him  to  fulfil the divine purpose and achieve 

his ow n perfection and last end. But since life is better 

than a m em ber of the body, the latter m ay be sacrificed, if 

necessary', to save the w hole body.

2. The sterilization of crim inals and defectives has been  

both practised and defended, and since the m atter in the  

case of m ental defectives is likely to becom e a practical 

one in the near future, it is necessary to state w hat is here  

apprehended  as the Catholic opinion  on  it, w ithout prejudice  

to the claim s of health and w ithout subscribing to exag

gerated claim s on behalf of the State.

The purpose of this operation is to prevent propagation, 

a result that is secured by  preventing  the  m ale and the  fem ale 

elem ents, necessary for conception, from approaching one  

another.

The operation is a surgical one, chiefly on the m ale, but 

also, though less frequently, on the fem ale. In the case 

of the m ale, it is done by severing both tubes, called the  

vasa deferentia, along w hich the m ale fecundating elem ent 

passes into the sem inal vesicles. The ends of the severed  

tubes are ligatured, and no m ore sem inal secretion can pass 

from the place w here it is m ade, viz., the testicles, to the  

place w here it is stored ready  for use. Such a person w ould, 

after a short tim e, be absolutely sterile if the operation had  

been perfectly done, because the fecundating elem ent is 

blocked at its source, though it continues to pass its hor

m ones into the blood circulation.

The fem ale is sterilized som etim es by the severance of 

both  fallopian tubes, the ends of w hich are buried under the  

peritoneum of the broad ligam ent. To m ake the result 

m ore secure, both cornua of the uterus are excised and the
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cut ends or surfaces arc sutured. A nother operation for 

producing an eschar at the uterine orifice of the fallopian  

tubes is said to be successful. Physicians arc also studying  

dietetic m ethods w hich have proved successful in the case 

of som e of the low er anim als. Irradiation of the ovaries 

by radium  or X -rays is said to be effectual.1

1 cf. Medical Aspects of Contraception, A Report of the National Council of Public

Morals, p. 100.

3 It is estim ated that every three years about tw o m illions of  the less cultured  

classes pass up to take die places of the m ore cultured. This result is due to  

the difference in the rates of  m ultiplication in these tw o classes. It is obvious 

that this tends to the low ering of  the standard of  civilization. Som e therefore  

w ish the subnorm al to be sterilized.

The so-called unfit m ay be a physical or a m ental degener

ate. The physical degenerate is a person w ho is either 

physically tainted w ith som e serious transm issible disease, 

and that condition is considered one reason for preventing  

m arriage ; or a person m ay be so deficient in ordinary  

physique that the offspring w ould be thought likely to be  

a useless burden on the State.

The m entally unfit are either m entally defective by the  

usual intelligence tests, or m ay evince crim inal propensities. 

The term , m oral im becile, has given rise to controversy, 

for it is held  that there are no  inherited crim inal propensities, 

m oral im becility being rather a m atter of m ental or tem 

peram ental deficiency.

Sterilization has been recom m ended on three distinct 

grounds, nam ely, therapeutic, eugenic, and punitive, 

regard to the first, nam ely, therapeutic, it w ould be  

fensible if it w ere necessary for the life or health of 

individual.

W hen the purpose of sterilization is eugenic, it is 

signed to prevent the propagation of unfit offspring, and  

disease, m isery, and crim e in future generations.1 2 3 The  

dom inant m otive, therefore, of those w ho recom m end the  

eugenic sterilization of the unfit is the benefit of the State. 

The State w ants healthy citizens. For the sake of self- 

defence, progress in all the arts of civilization and therefore 

for the m aterial happiness of the people, the State m ust 

have healthy citizens. It is the business of the State to see

r
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to that, and w e are justified in helping it to realize that 

object. A gain, the State does not w ish to burden citizens 

w ith crushing taxes that the unfit m ay have the opportunity  

of propagating their kind. It cannot be m aintained that, 

w hereas defectives have a right to m arry ’, they have a right 

to im pose on others the m aintenance of their children.

But in defending our rights, w e have to take care that the  

m eans w e em ploy in doing so are not m orally ' evil, that is, 

unjust. W e m ust, therefore, ask the questions : H as the  

State the right to sterilize the unfit that it m ay not be put 

to the expense of m aintaining unfit citizens ? H as the  

State the right to m utilate citizens w ho are not crim inals ? 

H as the State such suprem e pow er over the bodies of its

citizens ? D oes m an, by ’ living in society ’, so subject him self 

to  the  State  as to  becom e an  instrum ent for the com m on  good  

to the exclusion of his ow n natural rights ? It is evident 

that the State has no such rights. It is adm itted that the  

State has pow er over a m an ’s life and over less than life, 

nam ely, m an ’s liberty and his bodily integrity. But the  

State has only ’ a qualified right. It m ay not use its pow er 

as it pleases, as w e use chattels and anim als, but the exercise  

of  its pow er m ust be subservient to the prior rights of m an. 

These  antecedent rights a m an  does not forgo because he has 

chosen to live w ith other m en in a State, chiefly for his ow n  

good, and that he m ight, under the protection of society, 

the m ore easily achieve that purpose for w hich he has a  

body and a life, nam ely, his ow n natural perfection and  

the purpose for w hich he w as created, that is, to serve G od  

and  com pass his ultim ate end. O nly  for a crim e can a m an  

be punished by society. The defective is guilty of no crim e  

by being defective. It is rather his m isfortune that he is 

a defective, and he m ay righdy claim  the protection of the  

State against those w ho go about to sterilize citizens w ho  

are by them  judged to be unfit. It w ould be a m anifest 

failing in its duty, if the State attacked the bodily integrity  

of an innocent citizen in any w ay at all, and still m ore so  

if it deprived him  of the pow er w hich he possesses of being  

able to propagate, since the actual pow er to propagate  

is not an  attack on the State even  in the m ost rem ote degree.
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M utilation is, therefore, one thing and segregation is 

another. The State segregates the m entally defective, 

because they are a danger to them selves, or because they  

are a danger to others, or because those w ho are responsible  

for their w ell-being are unable to fulfil their duty. W hen  

the State has, as a fact, segregated them  for a just reason, 

it is not obliged to give them  the facilities of m arriage and  

propagation. Tw o im beciles, m an and w om an, have the  

right to m arry if they have sufficient sense to m ake the  

contract, know ing w hat it m eans and being capable of 

bringing up offspring in a hum an w ay. But w hen they are  

segregated for a just reason, they cannot claim  to have the  

opportunities of m arriage. Since, therefore, segregation is 

sufficient for the protection of  the defective and  of  the public, 

m ore than segregation w ould be unjust. W e do not of 

course here say that the purpose of segregation m ay be  

sim ply the prevention of propagation. It is not the actual 

pow er of propagating that is inim ical to the State. Since, 

therefore, segregation of defectives, m erely for the benefit 

of the State and not for the benefit of the defective is in

defensible, m uch m ore indefensible is sterilization of the  

unfit m erely for the benefit of the State. It is not a case 

of self-defence against an unjust aggressor. In just self- 

defence I m ay em ploy all m ethods of w arding off  attack, 

even to the killing of m y assailant, though I need not 

intend his death but only m y ow n defence. But if by  

taking aw ay his revolver I can sufficiently safeguard m y  

life, to do m ore w ould be unjust. The State takes aw ay  

from a drunken m an his liberty, and that is sufficient to  

safeguard both him self and the public. Every punishm ent 

and every invasion of personal im m unity that are excessive 

are unjust. Sterilization of defectives is, therefore, unjust, 

because it is not necessary, it is superfluous, it is excessive, 

it is an unjust invasion of personal integrity, because defec

tives are not crim inals. To m utilate non-crim inals differs 

only in degree from  killing off the unfit.

It is som etim es said in  justification of the sterilization of 

defectives that it is not a serious m utilation. It is induced  

by  a  very  slight excision, and  if  necessary, it can  be rem edied.
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The patient suffers no pain or inconvenience ; indeed, he  

is som etim es positively im proved. But this plea is hardly  

w orth refuting. The keystone of  an  arch m ay be ven ’ sm all 

to look at ; the optic nerve is a very sm all thing ; the  

pas deferens is a sm all tube, through w hich a hair w ill hardly  

pass. But w e judge of things by function not by size.

The third  purpose of sterilization  is punitive. In the case  

of crim inals, the State has the undoubted right to inflict 

the legal punishm ent, if  it be a  reasonable one. The punish

m ent of crim inals for gross sexual offences by sterilization  

is not a punishm ent at all, for it w ould hardly deter them  

from  crim e ; it is not a reasonable punishm ent, for if the  

crim inal is kept im prisoned, there is no need for it ; if he  

is turned loose on the com m unity, he w ill rem ain a danger 

to society precisely in the sam e w ay as he w as before, for 

sterilization does not extinguish crim inal sexual tendency.1

3. Castration, w ith or w ithout consent, is not perm issible, 

if em ployed to preserve the beauty, tone and high pitch  

of  the youthful voice. S. A lphonsus records tw o contrary  

opinions on the subject.2 The view perm itting it is not 

now held, nor w as it held by m ore than a few . The  

fact that such m ales w ere perm itted to sing in the papal 

choir is no proof that the Church ever approved of 

castration for the preservation of the vocal pitch. Indeed, 

the Church in its canons condem ned and condem ns 

(cc. 985, 2354) all such m utilations under severe penalties. 

Those w ho defend sterilization of defectives appeal to the  

custom of allow ing these m ales to sing in church choirs, 

but the acknow ledged difficulty  of  doing aw ay  w ith  a custom  

that w as sanctioned by civil authorities, and the difficulty  

w as by  no  m eans im aginary, justified the  bishops in  tolerating  

the presence of such singers in church choirs. Pope  

Benedict X IV  refers to the m atter,3 and says that the m ore  

com m on opinion in his day w as opposed to the practice of 

castration for such purposes, but that ow ing to the attitude  

of civil authorities, bishops should not expel those singers 

from  the choirs, lest great disturbance should arise.

1 The H oly O ffice condem ned all direct sterilization (Feb. 24, 1940).

2 ThioL lib. 3, n. 374.
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4. M utilation, in the form of vasectom y, is said to  

dim inish intolerable erethism , and if  there is no  other m ilder 

m ethod of doing so, it is perm issible w ith the consent of the  

patient. So m any cases, how ever, are recorded of per

m anent cure of sexual erethism  by hypnotic suggestion, or 

even by w aking suggestion— w e are certainly m aking no  

reference here to psychoanalysis— that the m ethod of  sugges

tion seem s preferable, if the sufferer can secure the help  

of successful professional treatm ent. But there are other 

m ethods of curing this painful state, and these should be  

attem pted if possible.1

W hen vasectom y, fallectom y or ovariotom y or any other 

operations are em ployed  sim ply  for the purpose of  producing  

sterility, in order that sexual intercourse m ay still be used  

w ithout issue, the intention and the operation are both  

grievously sinful and forbidden.2

N otes on Sterilization

1. Justification for the sterilization of defectives and  

crim inals has been alleged— though w rongly— on the basis 

of the follow ing cases : O ne fem ale drunkard had descend

ants in  six  generations, am ongst w hom  w ere 107 illegitim ates, 

18 1 prostitutes, 76 crim inals in a grave degree, and 7 m ur

derers. The  Jukes sisters, tw o  illegitim ate  prostitutes in  N ew  

Y ork State, w ere responsible, it is said, for 709 crim inals 

in five generations.

2. Before the publication of the Encyclical letter, Casti 

Connubii, of  Pope Pius X I, there w ere divergent view s am ong  

Catholic w riters :

(a) The view  favouring the pow er of the State to sterilize  

defectives, though not in the concrete state of society at 

present, w as m aintained by tw o Catholic w riters, and as 

far as w e know , by tw o only.3 Their statem ent w ill be  

here set forth w ithout com m ent, and it w ill be seen how  

divergent those view s are from the view adopted in the  

present w ork, as also from the com m on view of Catholic

1 cf. A cton, on The Reproductive Organs.

2 S.O ., M ay 22, 1895, a decree that is referred to later.

8 i.e., before 1930. W e m ay now  add a third w riter, D r. J. Ryan, D .D .

V O L. II— L
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w riters, and from the teaching of the Encyclical, Casti 

Connubii.

(i) “ The  real problem  is w hether public  authority  possesses 

such a right, i.e., to im pose eugenical sterilization. This 
question is not yet settled.” 1

(ii) “ The State has the right to protect itself, and if it 

becom es evident that the sterilization of defectives is the  

only effective protective m easure by w hich the State can  

secure its continued existence and ensure the com m on  

w elfare, the m oralist can no longer refuse it the right to  

this m easure ; this point w ill hardly be disputed.”

(iii) “ For its protection, the State m ay sacrifice m illions 

of  its best sons in battle ; for its protection, nam ely, for the  

prevention  of  epidem ics, it m ay  m ake vaccination  obligatory  

and inoculate innocent children w ith the virus of cow pox, 

thus exposing them  to violent fevers and even to the danger 

of death. The State m ust also have the right for its ow n  

protection to deprive m ental defectives and the crim inally  

insane of the pow er of generation by a relatively trivial 
operation.”

(iv) “Society has the right to protect itself adequately  

against the danger resulting from  the presence and increase  

of the m entally diseased. If sterilization can be proved  

to be the only sufficient m eans by w hich this purpose can  

be accom plished and national degeneration staved off, 

public authority cannot be denied the right to use it for 
the protection of the com m on good, w hich, according to  

the teaching of M oral Theology, prevails over private  
interests.”

1 Birth Control and Eugenics, by D r. Bruehl, from  w hich w ork all these quo 
tations are taken. This author quotes largely  from  the w ork of D r. J. M ayer. 
These are the tw o authors m entioned above.

(b) N ow , the com m on Catholic teaching, set forth in  

num erous books of M oral Theology, traverses these con

clusions. The first principle of action, w hen w e adopt a  

m eans for a particular purpose, is that the m eans m ust be  
in itself m orally good, or at least m orally indifferent, that 
is, not m orally evil. Sterilization m ay be m ost effectual 
in checking the increase of m ental defectives. N o one w ill

K·:-·
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be found to deny that, provided the defectives are rounded  

up, as w ell as all the ‘ carriers ’ of defect. But w e have to  

inquire first of all w hether the m eans are m orally defensible. 

The great m ajority of. Catholic divines quite definitely  

condem n w hat these three authors defended, and they all 

condem n it on precisely the sam e ground, nam ely, that the  

sterilization of the defective for the purpose of preventing  

future propagation is a direct and intentional invasion of 

a natural right, w hich is not forfeited by m ere defectiveness. 

N o good m otive can ever condone such an operation.

Before 1930 there w as only one reply of a Rom an Con

gregation, the H oly O ffice, M ay, 1895, that bears upon the  

subject, and the reply is a particular one, so that it is not 

here quoted as if it settled the m atter generally. The  

question  and  reply  w ere as follow s : “ Se sia lecita la pratica  

sia attiva sia passiva di un procedim ento il quale si propone  

intenzionalm ente com e fine espresso la sterilizazione della  

donna ? Resp. Negative.”

The follow ing are the Catholic w riters w ho have dealt 

w ith the subject ; all of them  condem n sterilization of the  

defective :

Fr. Finney, C.M ., in Moral Problems in Hospital Practice, 

p. 149.

Fr. Slater, S.J., in Questions of  Moral Theology, p. 266.

Fr. A . K och, D .D ., in Moral Theology, III, p. 84.

Fr. N oldin, S.J., in Theol. Mor., II, n. 328.

Fr. Burke, in Acute Cases in Moral Medicine, p. 57.

FF. Coppens-Spalding, S  J., in Moral Principles and Medical 

Practice, p. 246.

FF. A ertnys-D am en, C.SS.R ., in Theol. Mor., I, n. 568.

Fr. Cappello, S.J., de Matrimonio, n. 376.

V . R. Canon de Sm et, in de Spons, et Matrim., n. 436, w ho  

quotes V erm eersch, Ferreres, W outers, Stucchi, G errard, 

Tanquerey and others.

FF. Sabetti-Barrett, in Theol. Mor., p. 272.

P. M ichel, in Diet, de Theol. Cath., s.v. M utilation.

The conclusion is therefore patent, nam ely, that Catholic  

teaching is practically unanim ous in condem ning the  

sterilization of defectives. Consequently, both for the
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ethical reasons as stated, and  ow ing  to the w eight of  Catholic 

com m on opinion against sterilization, the claim m ade on  

behalf  of  the State to  sterilize defectives for the  com m on  good  

cannot be defended on m oral grounds.

3. W hat  w as  the  com m on Catholic teaching  on the  m atter 

of  the sterilization  of  the m entally  defective up to  D ecem ber, 

1930, has  been  endorsed, approved  and  taken  out of  the  region  

of discussion by the Encyclical letter, Casti Connubii, of our 

H oly Father Pope Pius X I. The follow ing extract from the  

letter is of  great m om ent :

“  Finally, that pernicious practice m ust be condem ned  

w hich closely touches upon the natural right of m an to  

enter m atrim ony but affects also in a real w ay the w elfare  

of the offspring. For there are som e w ho, over-solicitous  

for the cause of eugenics, not only give salutary counsel for 

m ore certainly procuring the strength and health of the  

future child, w hich indeed is not contrary to right reason, 

but put eugenics before aim s of  a higher order, and by  public  

authority w ish to prevent from m arrying all those w ho, 

even though naturally fit for m arriage, they consider 

according to the norm s and conjectures of their investiga

tions, w ould, through hereditary transm ission, bring forth  

defective offspring. A nd m ore, they w ish to legislate to  

deprive these of that natural faculty by m edical action, 

despite their unw illingness ; and this they do not propose  

as an infliction of grave punishm ent under the authority of 

the State for a crim e com m itted, nor to prevent future  

crim es by guilty persons, but against every right and good  

they  w ish  the civil authority  to  arrogate to  itself  a pow er over 

a faculty w hich they never had and can never legitim ately  

possess.

“ Those w ho act in  this w ay are at fault in losing sight of 

the fact that the fam ily is m ore sacred than the State and  

that m en are begotten not for the earth and for tim e, but 

for H eaven and eternity. A lthough often these individuals 

are to be dissuaded from  entering into m arriage, certainly  

it is w rong to brand m en w ith the stigm a of crim e because  

they contract m arriage, on the ground that, despite the  

fact that they are in every respect capable of m atrim ony,
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they w ill give birth only to defective children, even though  

they use all care and diligence.

“ Public m agistrates have no direct pow er over the bodies 

of their subjects ; therefore, w here no crim e has taken place  

and there is no cause present for grave punishm ent, they  can  

never directly harm or tam per w ith the integrity of the  

body, either for the reasons of eugenics or for any other 

reason . . . Furtherm ore, Christian doctrine establishes, and  

the light of hum an reason m akes it m ost clear, that private  

individuals have no pow er over the m em bers of  their bodies 

than that w hich pertains to their natural ends ; and they  

are not free to destroy or m utilate their m em bers, or in any  

other w ay  render them selves unfit for their natural functions, 

except w here no other provision can be m ade for the good  

of  the w hole body.”

4. W hen w e consider the m orality of the segregation of 

defectives, w e find no divergence of opinion. The Church  

allow ed the segregation of lepers, for their unrestricted  

liberty w ould have been a danger to other citizens. 

Sim ilarly, the unrestricted liberty of certified defectives 

w ould lead, m ost probably, if  not certainly, to the spread of 

disease, the increase of crim e, and a deplorable am ount of 

prom iscuous sexual intercourse, for it is w ell know n that 

som e defective fem ales are prone to sexuality, are taken  

advantage of by im m oral youths, and w hen they have  

contracted venereal disease— a contingency that is only  

too likely— do not know , nor can  they realize w hat a danger 

they are to others. Lastly, sterilization of defectives is not 

accepted as a  practical rem edy  by  the  only  tw o  official Boards 

w ho have reported on the subject, and w ho have a right to  

express an opinion, since they alone have taken the trouble  

to base their recom m endations on actual facts, and have  

kept clear of the a priori grounds on w hich the extrem e  

eugenist bases his unfounded and ill-inform ed view s. The  

reader is referred to the tw o Reports, respectively of the  

Board of Control (1928) and the M ental D eficiency Com 

m ittee (1929). It m ust be added that the Board of Control 

(1929) w ould approve of  sterilization in som e cases, but not 

as a  general policy. The recent Report of  the D epartm ental
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Com m ittee on Sterilisation (1934) urges the sterilization of 

m ental and physical defectives on a voluntary basis.

•V · - 
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SECTIO N 9. A bortion and Feticide

O ne of the m ost distressing problem s w hich surgeons 

have to face is that of saving the lives of both m other and  

child in difficult cases of parturition. Each has a right to  

life, and neither has a better right than the other. It is 

m orally w rong to take aw ay an innocent life directly, that 

is, w ith direct explicit intention. Surgical skill has not yet 

found a m ethod of saving both lives in certain difficult 

contingencies— assum ing that Caesarean section is, in som e  

cases, not possible 1— and  it is, therefore, a m atter of  com m on  

practice, though m orally indefensible, to sacrifice the life 

of the infans in utero in order to save the life of the m other, 

w hen  this sacrifice  is  judged  to  be the only  m eans of  doing  so.

1 This assum ption is not adm itted at all by  som e surgeons, w ho w ould prefer 

Cæsarean section after transfusion.

In approaching the treatm ent of this difficult subject, it 

m ust be said at once that in dealing w ith life, w e are on the  

plane of N atural law , w hich binds every ’ m an, and not 

m erely on the ecclesiastical plane, that is the plane of 

positive church law . In this m atter, the Church has re

enforced by her prohibitions the precepts of N atural law . 

N evertheless, it is the business of the M oral theologian to  

be  m ost careful not to  condem n  w hat he does not understand, 

and at the sam e tim e to state the reasons for condem ning  

w hat he  does  condem n. If  the surgeon  w ishes to act m orally, 

he w ill not trust too im plicitly to his textbooks, but w ill 

exam ine the m orality of the procedure indicated and then  

act or refrain from  acting.

W here induced abortion, abortus  provocatus, is the procedure  

indicated, he w ill disregard his textbook, and save the  

m other in som e other w ay, and if there is no other w ay, 

he w ill abandon the case. In the last resort, w here nothing  

w hatever can be done to save the m other except abortion, 

he m ay not destroy a nascent life directly. It is of the  

greatest interest to observe that at a certain hospital, out
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of 10,000 deliveries in six years, there w ere 25 cases of 

hyperemesis gravidarum, in m ost of  w hich— and  five w ere alm ost 

on the verge of dissolution— the textbooks w ould have  

advised em ptying the uterus. In point of fact, all the cases 

recovered and w ent to full term , being delivered of healthy  

living children.1

1 Catholic Medical Guardian (A pril, 1928), p. 56. M odern opinion condem ns 

em ptying the uterus in these cases on account of  shock.

1 cf. O ’M alley, Ethics of Medical Homicide and Mutilation, p. 33 sqq., for an  

interesting discussion as to the m om ent w hen life begins in the fertilized  I

ovum . It is stated by great theologians that the infusion of the rational soul I

into the fertilized ovum  at the m om ent of  fertilization cannot be proved. It is 1

possible that som e tim e elapses. This view w as held by S. Thom as (5., I, J

q. 76, a. 3, ad  3 : q. 118, a. 2, ad  2), and is held today as possible. The fullest I

treatm ent of  the m atter m ay be found in Reancy ’s Infusion of  the Human Soul. I

A s soon as the hum an em bryo is inform ed w ith a rational 

soul, it is a hum an being and a person. The  distinction be

tw een anim ate and inanim ate em bryo based only on lapse 

of tim e from probable conception, cannot be m aintained. 

There is no foundation for the notion that the fem ale is 

quickened by the rational soul later than  the m ale, though  it 

seem s certain that som e tim e elapses before the chrom osom es 

of the m ale and fem ale pronuclei unite to form another 

differentiated cell. So soon as the cells unite vitally the  

result is a living organism , but it is disputed w hether or 

not this principle of life is a rational soul at the beginning.2 

This consideration does not, how ever, justify abortions, for 

they, and all sim ilar procedures, are not resorted to till long  

after the first days of conception. Equally indefensible is 

the use of the silver ring or spiral to prevent the fertilized  

ovum attaching itself to the uterus, and since it is not 

know n w hen the rational soul is infused, such a procedure  

w ill result in destroying a hum an organism if the soul is 

present.

A bortion is the intentional expulsion of an inviable fetus.. ' 1

N orm ally, the fetus cannot live outside the w om b before  

the seventh m onth of  gestation  is com pleted ; exceptionally, 

it can be kept alive if  expelled shortly after the sixth m onth.

Expulsion of the fetus betw een the seventh and the ninth  

m onth is prem ature birth or acceleration of birth, not
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abortion. W hen parturition is likely to be im possible or 

very troublesom e, recourse is had to :

I. A bortion, nam ely, the expulsion of  an em bryo or fetus 

that cannot live outside the w om b. '

Prem ature birth, or the expulsion of a viable fetus.

3. Feticide, or the destruction of the fetus in utero.

4. Cæsarean section, nam ely, the incision of the uterus 

and the extraction of  the fetus.

5. Em ploym ent of the forceps.

Principles

I. It is never aU ow ed directly, i.e., by direct m eans, nor 

intentionally, i.e., w ith deliberate intent, to kill the hum an  

product in utero, nor on em ergence from  the uterus, how ever 

undeveloped it m ay be, for any reason w hatever, nor to  

procure abortion of the living fetus w ith the deliberate  

intent to do so, or by using m eans that have abortion for 

their natural and inevitable result. N o m otive can justify  

these tw o actions, not even the m otive of saving the life of 

the  m other, for evil m ay  never be done that good  m ay  ensue, 

the m oral evil in the case being the deliberate extinction  

of an unoffending life. English law condones therapeutic 

abortion, but w ithout w arrant, for the fiction that the fetus 

is not a person is a pure fiction w ithout foundation in fact.1

The Church, through the H oly O ffice (M ay 28, 1884 ; 

A ug. 19, 1889 ; July 24, 1895 ; M ay 4, 1898 ; M arch 5, 

1902), has m ade it quite clear that craniotom y and every  

other operation that directly kills the fetus are forbidden. 

The form ula used in the first decree, viz., tuto doceri non 

posse— i.e., that it cannot be safely taught that craniotom y

1 M r. Justice Talbot, addressing the G rand Jury at the opening of the  

Liverpool A ssizes (1929) said : “The law  on the m atter [of infanticide] is 

unsatisfactory, and it is right that every appropriate opportunity should be  

taken to call public attention to it. It is a felony to procure abortion and it 

is m urder to take the life of  a child w hen it is fully born, but to take the life of 

a child w hilst it is being bom  is no offence w hatever . . . the result of the law  

is that the new ly-born child in m any cases can be destroyed w ith im punity.”  

The M oral law  is how ever w ider in its scope than the Crim inal law , for the  

child ’s life is sacred before birth, during birth and after birth. If  craniotom y  

of a sort is done im m ediately sifter birth and not on the infans in utero, this 

difference of tim e has no bearing on the m oral issue.
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is perm issible— condem ns feticide in point of fact. The  

Sacred Congregation has not, as som e have w rongly  

thought, left any ground for the distinction betw een w hat 

cannot be safely taught in Catholic schools and w hat in  

practice can be m orally done. The argum ents of w riters 

before the decree w as published, nam ely, that in cases of 

abortion at least, the m other m erely ceased to preserve the  

fetus in its natural environm ent but did nothing positively  

to kill it, are inconclusive, and even at the tim e the plea  

w as considered to be a distinction w ithout a difference. The  

result of condoning abortion in extrem e cases leads, as 

experience proves, to a too facile recourse to abortions and  

feticides on a large scale.

Those w ho procure abortion, the m other included, incur 

excom m unication (c. 2350) ; those also are included w ho  

order the abortion, and those w ho are effectual or necessary  

co-operators in it. G rave fear and, of course, ignorance  

of  the penalty, excuses from  the penalty. It is to  be observed  

that m ere  intention  does not suffice  for incurring  the  penalty ; 

actual abortion m ust have taken place.

2. But indirect abortion is another m atter. In 'this, as in  

all cases w here the principle of tw o effects of the one cause  

can be validly applied, m any actions m ay rightly be done, 

the secondary effect of  w hich is abortion, not intended, but 

foreseen and perm itted. Thus, if a m other is in serious 

danger of death, she m ay take m edicines or subm it to treat- 

. m ent on herself necessary for her recovery and directly  

conducive to it, even if, at the sam e tim e, the fetus is ejected  

or dies in utero, provided that this unfortunate physical 

evil effect is not intended, and provided that it is guarded  

against as far as possible, and that nothing  is done to induce  

it directly, i.e., by direct action on the fetus.

The m other is not forbidden to have recourse to such  

rem edies, even though the fetus should die in utero, for its 

baptism  can be secured by doctor or m idw ife, and in any  

case, if the m other is allow ed to die, the infans in utero dies 

too, alm ost instantaneously, if  not before the m other. Thus  

also, the entire uterus m ay, in certain diseases, be excised, 

if necessary, even though it contain a living inviable fetus.



1 To these m ay be added that m ethod of treating varicose veins w hich  has 

an ecbolic effect.

1 A  few  cases of tapping through the abdom inal w all have been successful. 

If this procedure precludes abortion and the other does not, it m ust be  

em ployed. The  case is fully dealt w ith  on p. 189 sq.

k'·

The death of the fetus need never be intended, nor is the  

m ethod em ployed a m ethod of killing the fetus ; it is a 

m ethod of  saving the m other first, w ith the incidental result 

of the death of the fetus. H ow different such cases are  

from  directly intended abortion and craniotom y a very little 

thought w ill show .

3. It w ill be obvious that as a pregnant m other m ay not 

perm it direct abortion, so she m ay not perform  actions that 

are calculated to provoke it, such as the taking of strong  

purgatives, very  hot baths, jum ping, riding, electric m assage, 

and num erous other m ethods of stim ulating the contractile 

m uscles of  the uterus.  A ll these m ethods m ust be avoided, 

as also every other action w hich is know n to have a serious 

and direct influence in producing abortion. But N ature  

is so tenacious of nascent life, that the fetus defies m any  

attem pts at its expulsion— in norm al cases— except those  

w hich are violent. A ctions w hich are done w ith the inten

tion of expelling the fetus, even though in the event in

effectual, are sinful.

1

It has been m aintained by a few w riters w ho have con

sidered the m atter, that in hydram nios cases, it is not 

direct abortion if the bag is ruptured in the case of an in- 

viable child, w hen abortion is threatened and the m em 

branes are protruding. It m ay  be possible, in  som e situations, 

to drain off a very sm all am ount of fluid w ithout danger of 

abortion, a m atter for doctors to decide, but to drain off 

all or m ost of it, is so fatal to an inviable fetus that it could  

not be justified, though som e few authors w ould perm it it 

in the extrem e and im m inent danger of the m other’s life ; 

but it m ust here be observed that the m other’s life m ay  

not be saved by the direct and intended term ination of the  

pregnancy.2

In case of doubt, w hen the m other’s life is in danger and  

the attendant cannot determ ine w hether the fetus is alive
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or not, if it is highly im probable that the fetus is living, it 

m ay be treated as dead ; but this does not m ean that the  

life of a probable fetus m ay ever be sacrificed to the rights 

of  the m other, for it is not perm issible to  invade the probable  

rights to life of  another person.

Prem ature delivery of a viable fetus is perm issible for a  

grave reason but on condition that the lives of m other and  

child are safeguarded, as far as possible.

A w om an w ho has had w illing intercourse com m its a  

serious sin by expelling the m ale elem ent. This is construc

tive onanism . If rape has been com m itted on her, she  

m ay do so, if she act before probable conception, for the  

m an w as an aggressor, and if  she m ay force him  to interrupt 

the unjust act, she m ay interrupt the effect of his act, pro 

vided she do not interrupt a life. It cannot be stated w ith  

any certainty how soon conception takes place after 

congress ; it m ay be hours or days, for the fertilizing m ale  

elem ent has to travel the w hole length of the uterus and  

along the fallopian tube until it m eets an ovule. The rate  

of progression is said to be 0.05-0.15 m m . per second. Even  

after fusion, im pregnation is not instantaneous.1

SECTIO N 10. The Ectopic Em bryo

1. The Facts

Ectopic gestation m eans pregnancy of a fetus or em bryo  

outside the uterus. Fetus is a term  em ployed w hen  w e speak  

of a hum an being as it is from  the end of the fourth w eek  

of pregnancy  to birth. Em bryo  is the nam e given to the un 

differentiated product of conception from the second to  

the fourth w eek after fertilization. O vum  is the term  used  

for the fertilized fem ale ovule up to the second w eek of 

gestation.

It is generally thought that the fem ale ovule is fertilized  

by the m ale elem ent in the fallopian tube. The end  of  this 

tube farthest from the uterus is fringed and shaped like a  

funnel, called the ampulla. O ne of the fringed ends, the  

fimbria ovarica, is longer than the others, and form s a shallow

1 cf. Sneidern and Sundquist, Sex Hygiene, p. 9.
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gutter w hich extends to the ovary. The  

the ovules w hich burst from the surface 

N orm ally, the ovule travelling dow n the  

tow ard the uterus, either by the peristaltic action of  the tube  

or by the action of  the cilia, sm all hair like processes w ithin  

the tube, m eets a sperm atozoon, the head of w hich pierces 

the ovule and  sets up  fertilization  ; cell division ensues. It is 

stated by good authorities that fertilization  takes place near 

the ovary a few  hours after intercourse.

The fertilized ovum  becom es em bedded in the m em brane  

of the uterus, w hich then extends and enfolds the ovum  ; 

hence the nam e, decidua refiexa. A s the ovum develops, it 

is contained in a fluid, the liquor amnii, w hich itself is en

veloped by a m em brane, the am nion, entirely fetal and  

covering the dorsal surface and the sides of the em bryo. 

A nother m em brane enfolds the am nion, called the chorion. 

The chorion com es into contact w ith  the w alls of  the uterus, 

and it is from the chorion and its oilli that the fetal part 

of the placenta is developed. The m aternal portion of the  

placenta is form ed from  the decidua and is external to the  

placenta derived from  the fetus. The placenta thus consists 

of three layers : the innerm ost entirely fetal, the outerm ost 

entirely m aternal, and an interm ediate layer com prising a  

com plex arrangem ent of fetal villi and m aternal sinuses. 

In norm al cases, the fertilized product goes to term and a  

child is born. A ccidentally, how ever, the fecundated ovum  

m ay rem ain in the tube and develop there. There is then  

danger of  com plete rupture of  the tube or of  tubal abortion ; 

in the latter case, the fetus is expelled through the fim 

briated end of the tube into the peritoneal cavity. There is 

also a danger of a leakage of blood from  the burst tube and  

the form ation of blood clot in the pelvic cavity.

The bursting of the tube is ordinarily very serious for 

the  m other, and death  is likely  to ensue, unless an  im m ediate  

operation is perform ed. It is a m atter for a surgeon to  

diagnose tubal pregnancy and tubal rupture. The diagnosis 

of the form er is said to be very difficult. But an ectopic 

m ay be found, w hen, for surgical reasons, the abdom en has 

been opened. The m odern practice appears to be to rem ove
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the sac and fetus, w hether the tube has burst or not, and  

not to exercise expectant treatm ent. A ny w om an, it is 

stated, w hile bearing  an  ectopic fetus is in  constant danger of 

death, but the  danger is not alw ays so  im m inent as to  dem and  

im m ediate operation. It is asserted that 78 per cent of 

all ectopic gestations result in tubal abortion, and 22 per 

cent in  rupture. The fetus usually dies in each contingency; 

it m ay, how ever, develop in the abdom inal cavity outside  

the uterus, and go to full term . It m ay die though viable, 

and after a m ock labour w ill shrivel up, and it is allow ed to  

do so in m odern practice, in consequence of the very  serious 

danger to the m other in the endeavour by operation to  

rem ove the placenta w hich adheres to the adjacent organs. 

H aines found fifty operations for ectopic gestation done after 

the seventh m onth of pregnancy w ith ten m aternal deaths. 

In 1903 Sittner com piled one hundred and fifty-tw o cases 

of viable ectopic fetuses. Since then m ore have been  

reported. From this account it w ill readily be seen that 

ectopic gestation is indefinitely dangerous to the m other, 

and in the laudable endeavour to save her, the surgeon is 

confronted w ith very serious ethical difficulties as to the  

treatm ent of a living inviable fetus, that is, if he discover 

the presence of one.

2. Surgical O pinion and Procedure

Since the treatm ent of ectopic pregnancy is a m atter for 

the surgeon in the first instance, it is of great m om ent to  

find out w hat is the surgical opinion on this subject. The  

opinions of a large num ber of  surgeons in the U nited States 

of A m erica w ere solicited and w ith great courtesy given. 

The reason w hy that country w as chosen w as that there is 

a  very  large Catholic population  there, and Catholic opinion  

is likely  to  have w eight. Besides, w ith  so great a  population, 

it is credible that cases of ectopics w ould be num erous.

In collecting opinions, prom inent surgeons w ere inter

view ed, the precise problem  w as subm itted, letters w ere sent 

to Catholic hospitals w ith the request that replies should be  

sent by the m ost capable and m ost conscientious surgeons

* w * «

* J



on their respective staffs. Less than half the replies cam e 

from  Catholic surgeons. The problem  w as stated as follow s :

1. Catholic ethics perm it the rem oval of a uterus, even  

during pregnancy, w hen there is a tum our threatening the  

life of the m other.

2. In tubal pregnancy, can it be said that there is a 

• pathological condition w hich threatens the life of  the m other,

as the uterine tum our does ?

M any  of  the replies w ent into  a  detailed  description  of  tubal 

pregnancy, its causes, dangers, etc. Forty-one replies w ere in  

the  affirm ative, nam ely, that tubal pregnancy  is a  pathological 

condition; in  other  w ords, is  a  disease. Five  of  the  answ ers  w ere 

vague, but seem ed to favour the affirm ative. Tw o denied  

the com parison w ith tum our of the uterus. O ne denied  

that there w as a pathological condition in tubal pregnancy. 

By far the greater num ber, Catholic and non-Catholic, 

expressed their firm conviction that tubal pregnancy is 

not only  a pathological condition, but is far m ore dangerous 

than cancer of the uterus. The detailed opinions, exactly  

as they w ere received, w ill be found in the A ppendix to  

this section. There is practically unanim ous agreem ent 

that an ectopic is alw ays a very ’· serious threat to the life 

of the m other.

3. Theological O pinion

In all discussions of this and allied subjects, the reader 

m ust bear in  m ind tw o  replies of  the H oly O ffice w hich have  

guided all subsequent theologians in the handling of the  

problem . In M arch, 1900, the query w as sent to that Con

gregation : Is it ever perm issible to  extract from  the  m aternal 

organs an ectopic fetus, not yet viable, before the sixth  

com pleted m onth after conception? In 1902, the reply  

w as given : N o, in accordance w ith the decree of M ay 4, 

1898, in virtue of w hich, serious and opportune precaution  

m ust be taken, as far as possible, for the lives of fetus and  

m other ; in regard, how ever, to the tim e {of operation), 

let the questioner rem em ber that by virtue of the aforesaid  

decree, no acceleration of delivery is perm issible, unless
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it is done at such tim e and in such w ay that, in accordance 

w ith usual contingencies, the lives of m other and fetus are  

safeguarded. Papal approbation had been given to the  

decree of 1898.

In regard to these replies of the H oly O ffice, it appears 

to be the com m on  opinion  of  theologians that w hat the reply  

just cited envisaged and condem ned w as all direct inter

ference w ith the ectopic inviable fetus. It is interesting to  

observe how , in this case, nature herself reinforces m oral 

principles. In one of the classical w orks on O bstetrics and  

G ynaecology  w e read  : “ In  recent years, operators have sug

gested conservative treatm ent of the tubes in cases of tubal 

pregnancy. Som e, for exam ple, have dilated the abdominal end 

of the tube and pressed out the ovum ; others have split open the 

tube and shelled out the ovum  from its wall. In the latter case, 

the w ound in the tube is carefully sutured. W e have tried  

this experim ent upon several occasions, and in som e cases 

w ith success. In the m ajority of cases, how ever, the oozing  

of blood is so continuous and difficult to control, that one  

is afraid to leave the tube behind.” 1 W hat is printed above  

in italics w ould certainly, w e believe, fall w ithin the con

dem nation of the H oly O ffice.

1 J. M . M unro K err and O thers, op. oil., p. 244.

It w as generally adm itted form erly, and  it is still adm itted  

even after the replies of the H oly O ffice, that a diseased  

pregnant w om b  that is causing  im m inent risk  to  the m other’s 

life m ay be excised, if excision is really necessary and the  

only rem edy, w hether the fetus is inviable or viable, and if 

all precautions are taken to safeguard, as far as possible, 

the lives of m other and fetus. This is rightly defended on  

the principle of the double effect.

It m ust also be adm itted, w e believe, on the sam e reason

ing, that a sw ollen tube, w hich is causing im m inent risk  

to the m other’s life, m ay be excised, w hether the fetus is 

inviable or viable, provided that the excision is necessary  

and the only m eans, and if all precautions are taken to  

safeguard, as far as possible, the lives of both m other and  

fetus. The opinion is advanced m erely as a probable one.
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It w as m aintained in die earlier editions of G énicot’s 

Moral Theology (n. 376) that if there is a doubt w hether 

the fallopian tube contains a living fetus or a dead one, 

w hether the tum our is a m ere tum our or a fetal tum our, 

the m other’s certain right to her life, w hich is in serious 

danger, prevails against a probable right of a probable  

fetus. The sam e argum ent has been repeated in recent 

textbooks, but w e think w rongly, for there is no valid dis

tinction, m orally speaking, betw een a fetus that is probably  

present and one that is certainly present. H ow ever, som e 

few  authors prefer to say that w hen no certain signs of life 

are indicated in the tum our, it m ay reasonably be assum ed  

that there is no fetal life present at all. The w eakness of 

this view  is that in the early stages of tubal pregnancy it is 

alm ost im possible to know w hether the tube contains a  

fetus or not. This is true, even w here the abdom en has 

been opened for som e com plication, and the actual tube is 

seen ; it is, of course, still m ore true w hen no incision has 

been m ade at all. It m ay be said at once that it is alm ost 

im possible to diagnose a very early unruptured ectopic  

m erely from  external sym ptom s, and therefore the excision  

of a fetal tum our is hardly ever a practical question, except 

in operations for appendicitis or analogous cases w hen, as a  

fact, an unsuspected sw elling of the tube is discovered. A t 

that m om ent a m oral problem  m ay arise, w hich w ill be dis

cussed presently. If  the tube has already  burst, and  the fetus 

is still in the burst tube, or its contents have fallen into the  

pelvic cavity, it appears perm issible, on m oral grounds, to . 

rem ove the w hole m ass that is in the cavity, or to excise the  

part of the burst tube containing the fetal m ass, if such is 

deem ed necessary for saving the m other’s life. This cannot 

be considered interference w ith pregnancy. But in som e  

cases this is not found to be necessary, since the fetus shrivels 

up in  the  pelvic cavity, a  m ock  labour ensues, and  the  w om an  

m ay recover w ithout operation. But a serious m oral 

problem arises in cases of early ectopics, w here bleeding  

has indicated that the tube is burst, and w hen the surgeon  

has, as a fact, O pened the abdom en ; w hat m ay then be  

done in respect of the fetus ? This is a problem  w hich has
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not been dealt w ith, at any length, by M oral theologians.1 

Som e m aintain that the m other’s arteries m ay be ligated  

to check the bleeding, an operation that shuts off the blood  

stream to the fetus, w hich therefore naturally dies ; others 

feel justified in taking out the fetal sac at once and putting  

it aside until the m other is attended to. It m ust be observed, 

how ever, that there is usually no possibility of discovering  

in such operations w here the fetus is, for the w hole m ass is 

engorged w ith blood, and no one could expect a surgeon  

to im peril the life of a w om an by delay w hile he searched  

for the fetus. O ne life has to be saved at a tim e, but the  

attendant nurse should be instructed to baptize the fetal 

m ass at once. In regard to the first procedure, nam ely, 

the ligating of the arteries, w e see no objection to that from  

the m oral point of view , if ligation is the only m eans of 

saving the m other. In regard to the second procedure, 

nam ely, the rem oval of the fetal sac, fetus and m em branes 

and the w hole m ass, it is certain, practically speaking, that 

w hen the tube has burst, the fetus is placed in  such a serious 

condition that its death is a m atter of som e hours if not of 

som e m inutes ; consequently both for the sake of the fetus 

and m uch m ore for the sake of the m other, it is necessary, 

w e think— though here w e have to speak w ith deference  

to m edical opinion— to extract the w hole fetal m ass, to  

baptize w hat is thought to be the fetus, and not to allow  

this extraneous m ass of fetus, m em branes and blood-clot 

to be a peril and to continue to be a peril to the m other’s

1 V ery early ectopics have been diagnosed ;

diagnosed, perhaps m ore by  luck  than  skill. There  are, how ever, som e  external 

sym ptom s w hich  w ould  suggest an  early  ectopic. In  such  cases, the argum ents 

used above, for its excision, are as valid as w hen an ectopic is discovered after 

incision. If the m other is not bleeding, to ligate the arteries has the effect of 

shutting off the oxygen supply to the fetus. In that event, the operation is 

condem ned by som e authors as being a direct attack on the fetus.

V O L. Π— M

W e can im agine som e M oral theologians insisting that 

the m other should be attended to and  m ade safe, if  possible, 

but that the fetus, m em branes, 

should be left w here they are, 

there have been cases in w hich



gone to  term  and  has been  delivered by Caesarean operation. 

A ny surgeon w ould say that such cases, in the liistory of 

surgery, are so rare as to be negligible. O ne cannot leave 

a perm anent source of the m ost serious trouble to the  

m other w ithin the pelvic cavity, stitch up the abdom en and  

aw ait developm ents, possibly fatal. In regard to the  

Cæsarean operation for delivering a fetus, w hich in the  

rarest cases has gone to term  in the pelvic cavity, an  em inent 

surgeon has said that in such an operation “ the placenta 

w ill be  found  hopelessly  fixed to bow els, liver, etc., w ith very  

large blood vessels, and the m other dies w hilst one is trying  

to rem ove the placenta.” It is on account of such grave  

risks that the usual procedure in England, at all events, 

is not to operate at all to rem ove the child, that is, in cases 

w hen the m other has survived the bursting of the fallopian  

tube. A spurious labour occurs and the child dies inside  

the m other. Child and placenta shrivel up ; they m ay  

then be rem oved w ithout so m uch danger.

W e have now to take notice of the m ost acute m oral 

problem , and it is here that the opinions of m oralists are  

divided. W e w ill state the case, first of all, as it usually  

occurs.

A surgeon is perform ing an operation for som e disease, 

and has m ade the necessary abdom inal incision. H e  

notices, w hat w as quite unexpected, that there is a slight 

sw elling in the fallopian tube. It m ay be a tum our or an  

early ectopic fetus. H e does not know w hich it is, nor, 

as has been stated by som e surgeons, can it be know n w hat 

it contains until it is actually opened. If  the surgeon thinks 

that it is necessary to rem ove the tum our, w e think that, 

being in doubt as to  its real nature, he m ay do so, if  he con

siders it seriously dangerous. But, there is another aspect 

to the case. Let us suppose that the surgeon is fairly sure  

that there is in situ a living fetus. H ow  he can com e to any  

certainty is for him to decide. It has been stated that, 

though early cases of ectopics cannot be diagnosed w ith  

certainty, one can form a good idea from the signs and  

sym ptom s, w hen the thing is actually seen. For the sake  

of the m oral issue, w e m ay suppose that the surgeon is
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fairly certain that a fetus is present, though he cannot really  

be sure w hether it is living or not. The question that has 

distressed Catholic surgeons and M oral theologians alike  

is this : M ay that sw ollen portion of the tube be excised, as 

a tum our w hich is likely, sooner or later, and perhaps 

m uch sooner than later, to bring the m other’s life into  

jeopardy by the bursting of the tube ?

The surgeon w ho has discovered the tubal pregnancy—  

for w e m ay call it that in order to take the w orst possible 

case for the testing  of  m oral principles— m ay have to  rem ove  

the sw ollen tube, lest he becom e liable to an action in the  

Courts of law for w rongful treatm ent, and if he is legally  

punished, his professional career is ended. Even if a  

hospital case did not lead to an action, it w ould get round  

to his colleagues on the staff and to the students, that he  

had  not treated a case of  ectopic according  to the recognized  

teaching  of  the  day. This m ight lead  to  a  forced  resignation, 

and put an end to his career. Such is the actual situation, 

as stated to the w riter by a gynaecological specialist. It 

behoves m oralists, therefore, to be very sure indeed of their 

ground, before condem ning the procedure.

A  m ore positive help to the solution of  the case, is to refer 

to the opinions of surgeons. It is fairly generally— if not 

universally— adm itted that an ectopic in the tube is at all 

stages a very serious danger to the m other. It m ay possibly  

go  on  developing  for a  few  m onths, it m ay  burst in  tw o  w eeks 

or less. It seem s unreasonable to say to the m other : 

“ W hat you  carry  in  your body  is not im m inently  dangerous, 

for you are  not yet at the  point of  death, though  it is adm itted  

that at any m om ent you m ay be so, and in any case your 

disease is only very serious. Y ou m ay recover, there is 

no need yet to operate, the surgeon w ill w ait until the tube  

bursts, for only then is he allow ed, on m oral grounds, as 

som e m oralists allege, to operate. H e m ay then save your 

life, though, unfortunately, he m ay not.” If any m oralist 

feels obliged to state the situation in that w ay, he m ust be  

very positive indeed that there is nothing else to be said. 

It is not the business of the m oralist to exam ine— if he had  

the opportunity of exam ining— a tubal pregnancy, and to
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say  that this or that particular one is not im m inently danger

ous. H e cannot say so, for he does not possess the requisite 

know ledge. But he m ay accept the \dew of em inent sur

geons, that a tubal pregnancy is a serious and continued  

threat to the m other’s life. To lay dow n as a condition  

for excising the tube, fetus and all, that the m other’s life 

m ust be in im m inent danger, is to lay dow n a condition  

that m ay easily m ean instant death to the m other. Is it 

necessary to em ploy the w ord ‘ im m inent ’ at all ? Is it 

not sufficient that the  tum our should  be  seriously  dangerous ? 

Is there really any room for degrees of seriousness ? Can  

one distinguish in such practical, concrete cases betw een  

w hat is im m inent and w hat is serious ? The m ost m orally  

conscientious surgeon w ould not feel obliged to do so. If 

that is true, and w e are m erely asking the question, m ay he  

not excise the tum our just as it is, com pletely regardless of 

w hat it contains ?

If, according to som e w riters, it is perm issible to treat 

every ectopic pregnancy, if thought to be very dangerous  

to the m other, as a tum our that m ay be rem oved, it rem ains 

to state quite plainly the alleged justification of it, both in  

view  of  the decrees of  the H oly O ffice, and as an application  

of  the principle of  the  double  effect. In  regard  to  the  positive 

decrees of  the  H oly  O ffice  forbidding  every  direct interference 

w ith  the  life of  the  fetus, it is sufficient to  state  that theologians 

com m only hold— w ith indeed negligible exceptions— that 

w hat is forbidden is direct interference w ith the fetus or 

em bryo, such as w ould certainly be verified in cases of 

craniotom y, directly induced abortion, em ptying the preg

nant w om b, or shelling out the em bryo or fetus from a 

pregnant tube, ovary, or cyst. These are all direct attacks 

on a living fetus, and they are all forbidden.

Secondly, the excision of part of the tube, provided it 

be granted that it is alw ays a serious peril to the life of the  

m other, appears to be as m uch justified as the excision of 

a dangerously infected pregnant w om b that is beyond cure, 

because  in  the m oral order, as w ell as in  the order of  physical 

causality, the one and only thing aim ed at is the excision  

of the w om b, the only purpose being to save the w om an ’s
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life. The fetus if alive is not attacked except indirectly ; 

its death is not w ished, though  it is foreseen to be inevitable ; 

the m other is not saved m erely by term ination of the  

pregnancy. It is confusion of thought to advance the  

plea, that w hen a pregnant tube is excised as a tum our 

but not as a pregnancy, the distinction is one w ithout a  

difference, the result being the sam e in both cases. It is 

true to say that objectively the result is the sam e, and  

so far as physical instrum ents and surgical operation go, 

it is indeed a distinction w ithout a difference. But that is 

not the w hole of the m atter. In the m oral order, it m akes 

a vast difference w hether a surgeon intends to rem ove a  

pregnancy in the tube, w hich is not perm issible, or to  

rem ove a pregnant tube.

It appears possible, therefore, to state the follow ing  

conclusions :

i. It is m aintained, on good surgical authority, that an  

ectopic pregnancy is alw ays a serious threat to the m other’s

il

2. A very early ectopic is hardly ever diagnosed and  

therefore no question arises before actual incision in the  

vast m ajority of cases. But if a very early ectopic is sus

pected, w e believe that, before any bleeding takes place, 

expectant treatm ent should be em ployed.

3. W here bleeding or collapse suggest the presence of a  

dangerous ectopic, it is the surgeon ’s business, not that of 

the m oralist, to decide upon either expectant treatm ent or 

im m ediate operation.

4. W here the surgeon resorts to operation, if there is 

a tubal pregnancy, w hen the tube has burst, it appears 

m orally justifiable to ligate the m aternal arteries, even  

though  the  fetus w ill certainly  die, if  such  operation  is deem ed  

necessary. Som e m oralists m aintain that the burst portion  

of the tube w ith all its contents m ay be excised.

5. W hen a surgeon is operating for som e disease other 

than tubal pregnancy, and discovers w hat he suspects to  

be an early ectopic in the tube, the m oral question arises : 

W hat m ay he do, if he thinks that the early ectopic is a  

serious danger— as it is stated to be— to the m other’s life ?

/ fl
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W e think that' he m ay not open the tubal sw elling and  

shell out its contents, suspected to be a fetus, for this w ould  

be a direct attack on a probable fetal life.

W hether or not he m ay excise that portion of the tube  

w hich  is sw ollen, and is thought to contain a living inviable  

fetus, on that point, there is at present a difference of 

opinion. Som e theologians and m ost surgeons m aintain  

that since an early ectopic is alw ays a serious threat to the  

m other’s life, excision  of  the tum our as a  tum our is  justifiable. 

But it is obvious that here w e are in the realm of facts. 

The fact in dispute is w hether or not every ectopic is a  

dangerous threat to the m other. Surgical opinion un

doubtedly m ore than inclines to the view that it is. M ay  

not the m oralist accept this good susgical opinion and solve 

the difficulty in accordance w ith it ? H e cannot do m ore. 

H e has to rely upon w hat professional specialists say, and  

w hat is m ore, every  case m ust be dealt w ith  on its ow n  special 

m erits. The m oralists w ho condem n the operation m ust be  

very sure of their ground, for they are running counter to  

a large body of surgical opinion, in a m atter that is con

fessedly obscure, they are asking the Catholic surgeon to  

run the great risk of either relinquishing all such cases or 

retiring from his profession. N urses confronted w ith such  

cases in hospitals have their serious problem s to face, 

although in their case the problem  is not so acute as it is 

for the surgeon him self, since theirs is a problem  of m aterial 

co-operation, and not the problem  of direct action.

The w riter does not claim to settle the m atter here  

discussed. Theologians m ust aw ait an authoritative reply  

on  it and  m ust be prepared to  obey  the ruling of  the Church  

on the m oral issues involved.
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Som e M edical V iew s on Ectopics

The problem  subm itted to the surgeons and  repeated here  

for the sake of clearness, w as as follow s :

1. Catholic ethics perm it the rem oval of a uterus, even  

during pregnancy, w hen there is a tum our threatening the  

life of the m other.

2. In tubal pregnancy, can it be said that there is a  

pathological condition  w hich  threatens the  life of  the m other, 

as the uterine tum our does ?

The follow ing replies w ere sent :

1. “ I w ould state absolutely that there is a pathological 

condition present in tubal pregnancy, w hich threatens 

the life of the m other exactly as in the case of tum our of 

the uterus.”— J. F. G o l d e n , M .D .

2. “  Tubal pregnancy is a pathological condition w hich  

alw ays threatens the life of the m other, not as an uterine  

tum our w ould, but per se.”— G . A . C o b b , M .D .

3. “ I do  not consider tum our (of  the uterus) as a positive  

indication for term ination of  labour, but I do (so  consider) a  

tubal pregnancy.”— H . H . O z e l im , M .D .

4. “ The answ er to this question m ust be in the affirm a

tive. I do not believe there could possibly be any pro 

fessional controversy over this question.”— J. W . N ix o n , 

M .D .

5-6-7. “ In our opinion, the proposition contained in  

Q uestion N o. 2 justifies an operation even m ore clearly  

than the condition as outlined in Statem ent N o. 1, because  

not infrequently, a pregnant w om an m ay have a tum our 

of the uterus and be delivered safely in a norm al m anner, 

or finally by Caesarean section ; w hereas extra-uterine 

pregnancy is practically alw ays fatal to the child and  

frequently to the m other. In short, our answ er is, yes.”—  

W . M . W o l f , M .D ., F. P. H e r f f , M .D ., C. W . T a y l o r ,

8. “ Y es. In the m ajority of cases an extra-uterine 

pregnancy  is even m ore threatening to the life of  the m other 

183
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than  is a pregnancy  in  a uterus w hich  is the  seat of  a  tum our.”  

— M . J. H e n r y , M .D .

9. “ Y es. W hile there have been instances of extra- 

uterine pregnancies going to full term w ith deliver}' of a 

living child by Cæsarean section, there are thousands 

upon thousands of instances w here disease and even death  

have resulted from fertilization of the ovum outside the  

uterine cavity. In so far as the tube is not designed to  

receive and perm it the developm ent of the fertilized ovum , 

the occurrence of fertilization w ith arrest of the ovum at 

this point is, in m y m ind, surely pathological, and offers 

a definite m enace to the health and even the life of the  

m other.”— I r v in  A b e l l , M .D .

10. “ A t no tim e, during the progress of pregnancy, 

w herein there is a tum our of  the w om b, is there any  danger, 

in proportion to the dangers of a tubal pregnancy, as the  

tum our of  the w om b in itself does not cause sudden haem or

rhage, but m ay cause a m iscarriage or prem ature birth, 

w hereas a tubal pregnancy causes a sudden haem orrhage, 

w hich  endangers life  im m ediately, and  in  w hich  every  m inute  

is of vital interest to the patient, and this haem orrhage in  

itself causes death if not attended to. Further, in a tubal 

pregnancy, w hich is a pathological condition, any alteration  

of function causes pathology, and at no tim e have I ever 

seen, and on very few occasions do the records show that 

a tubal pregnancy has ever gone to term . H istory does 

state that such a thing has happened, but the percentage 

is so m inute, that w e are not justified in allow ing a patho 

logical condition to attem pt arresting itself w ithout our 

assistance.”— C a r l  B. Y o u n g , M .D .

11. “Tubal pregnancy is abnorm ally located as the  

result of  disease or som e accident of  nature, and is a m enace  

to the life of  the m other from  its inception and is, therefore, 

in m y opinion, a pathological process and threatens the life 

of the m other in a higher percentage of cases than does 

any uterine tum our of w hich I have any know ledge, except 

m alignant tum ours.”— D . F. B a r n e s , M .D .

12. “ In m y ow n experience, and I am sure in the  

literature, tubal pregnancy presents a m ore dangerous

- r · · · ·
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prognosis than a pregnant uterus w hich is also the site of 

a tum our. The possibility of developm ent of the em bryo  

in a tubular pregnancy is alm ost nil if not entirely so. M y  

view  of tubular pregnancy is that it is a distinct pathological 

entity, resulting from an abnorm al im plantation and  

developm ent in a structure w hich is not suitable for its 

norm al grow th and retention. In other w ords, the tubular 

pregnancy w ill abort w ith m ost grave and serious 

haem orrhage.”— A . W a t k in s , M .D .

13. “ Tubal pregnancy is a physiologically m alignant 

tum our in that it is so located that after a given grow th

period rupture of an organ is produced, and m ay occur 

in such m anner as to cause a solution in continuity of a  

blood vessel that w ill bleed the host to death. A ll cancers 

do not produce the death of the host. Som e heal spon

taneously w ithout treatm ent.

“ Personally, I cannot see any difference from  an ethical 

view point in the tw o conditions, except that it takes cancer 

longer to kill the host than it does a tubal pregnancy. The  

secondary cause of death in each instance is very often the  

sam e, nam ely, haem orrhage.”— D . C. G a n n , M .D .

14. “ Ectopic pregnancy is alw ays a serious pathological, 

surgical condition. The m ortality of this pathological 

condition, w hen not interferred w ith, is 69 per cent, and  

on account of  the im m inent danger to the life of  the m other, 

the extra-uterine pregnancy in the early m onths m ust be  

looked upon m uch as a m alignant grow th, and it is only  

from the seventh m onth of the pregnancy, w hen the child  

is viable, that it has any claim to consideration.”—  

N . F. W e n y , M .D .

I5 \
grow ing or ruptured tubular pregnancy, I regard it as a  

pathological condition endangering the life of the m other 

and future health should she recover. It is m y hum ble  

opinion that on account of the high m ortality, the rem oval 

of a pathological pregnant tube is as justifiable as the  

rem oval of a pathological pregnant uterus. They should  

be placed in the sam e category in Catholic Ethics.”—  

J. M . R. D ib r e l l , M .D .
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16. “ In tubal pregnancy the m other’s life is in a great 

deal m ore danger than in uterine tum our. The pregnancy  

practically never goes to the viable tim e of the child. The  

m other is in constant danger from both hæm orrhage and  

sepsis. She is an invalid as long as she carries the fetus.”—  

Jo h n  R. Be i r l , M .D .

17. “ I know of only one pathological condition of the  

pelvis that is m ore serious to the life of a w om an than is 

tubal pregnancy. The chances for saving the life of the  

fetus are practically zero.”— D . S. W i e r , M .D .

18. “ Tubal pregnancy is m ore m enacing to the life 

of  the  m other than  the  various pelvic tum ours in  the presence  

of pregnancy. Som e of the best obstetric authorities refer 

to the tubal pregnancy as ‘ an explosive body  ’ (W erth) 

that m ust be rem oved at once ; there is no expectant 

treatm ent (D e Lee).”— Jo s e p h  R. C o n d o n , M .D .

19. “ In tubal pregnancy, there is an acute pathological 

condition threatening the m other’s life.”— D . E. K e l l e y , 

M .D .

20. “ Tubal pregnancy is a definite pathological condi

tion  w hich  greatly  endangers  the  life of  the patient.”— D a n ie l  

F r . C r o w l e y , M .D .

21. “ In  tubal pregnancy  there is certainly a pathological 

condition w hich threatens the life of the m other as the  

uterine tum our does.”— H e n r y  L. L e w is , M .D .

22. “ A n extra-uterine pregnancy should be considered

in  the  sa3 H e  category  w ith  a  tum our of  the  uterus endangering

the patient’s life.”— F r a n k l in  S. N e w e l l , M .D .

23. “ Tubal pregnancy is pre-em inently a condition  

w hich threatens the life of  the m other . . . The ovum  in the

tube behaves alm ost like a m alignant grow th.”— J. 

W h i t r id g e  W i l l i a m s , M .D .

24. “ In  tubal pregnancy  there  is a  pathological condition  

w hich  threatens the  life of  the m other m ore acutely  and  m ore  

positively than in the m ajority of uterine tum ours. I 

believe no obstetric authority w ill dissent from  this view .”—  

Jo s e p h  B. D e  L e e , M .D .
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A PPEN D IX 2

Som e M edico-M oral Problem s

The contact betw een  surgical practice and m oral conduct 

is very close, and it m ay be readily adm itted that the m oral 

problem s w hich confront a surgeon are exceedingly acute. 

O n the other hand, the m oralist should be slow  to lay dow n  

an  opinion, and  still slow er to condem n unless he thoroughly  

understands the case, and the surgeon  should not follow  too  

im plicitly the teaching of his textbook. Fortunately, of 

recent years, surgical practice has m ore and m ore taken  

account of the law s of natural ethics, and as surgical skill 

advances, the rough and ready m ethods of the past have  

given w ay to punctilious care for the life of the inviable  

product of hum an generation. In the few cases here pre

sented, good Catholic authorities have been relied upon, 

and the conclusions, som etim es unfavourable to m odem  

surgical practice, w ill be found, w e believe, to be in accord

ance w ith accepted m oral principles. The reader is re

m inded, how ever, that m oralists are not specialists in  

m edicine or surgery, so that a confessor, relying on his 

theological training alone, w ho m ay be confronted w ith  

acute cases, should m ost carefully acquaint him self  w ith the  

exact nature  of  the case he  is asked  to  pronounce upon  before  

giving any decision.

1. Placenta prævia

By this term  is m eant the im plantation of  the placenta on  

the low er uterine segm ent, so that it covers either the os 

uteri, being then com plete, or reaches up to the m argin of 

the undilated os, or dips into the low er uterine segm ent, 

being in these tw o cases incom plete. The resulting haem or

rhage, w hen the placenta becom es detached from its site, 

is called unavoidable haem orrhage. The cause of this 

condition of things is that the ovum has grafted itself in  

the low er part of the uterus. A s the cervix dilates in pre

paration for parturition, the placenta detaches itself and
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there ensues the bleeding from the m aternal blood-vessels. 

There are as m any  problem s in this m atter as there are kinds 

of placenta previa. The subject is here treated in general 

term s, but the principles are applicable to all the varying  

conditions w hich are found.

It is stated that if  placenta previa is suspected, pregnancy  

m ay be allow ed to continue only if the patient has skilled  

aid available. But it is, of course, obvious that pregnancy  

m ay not be term inated so as to extinguish the life of the  

product of hum an conception. The m ost approved treat

m ent of  central placenta  previa, w hen possible, is by Caesarean 

section. A s this operation is unusually difficult am ongst 

the artisan classes in their hom es, if indeed it w ould ever 

be done there, doctors have recourse to podalic version and  

rupture of the m em branes ; then a foot is brought dow n—  

and som etim es a w eight is attached to the foot— and thus o
the thigh of the child com presses the placenta and controls 

the haem orrhage w hilst the os is dilating. In such cases, 

induction of labour, w hen the child is viable, is perm issible, 

even should there be considerable risk to the child, pro

vided the procedure is necessary to save the m other’s life, 

and everything possible is done to secure a live birth.

It is stated by Catholic authors, that if the w om an is 

bleeding to death, the bleeding m ay be stopped by packing, 

if that is considered the only m ethod possible, even though  

the fetus should die, for there is then no direct attack on the  

fetus. The bleeding m ust be stopped, and a m ethod is 

adopted w hich has tw o effects, the first, the saving of the  

m other’s life, the second, unfortunate but inevitable and  

not intended, nam ely, the death of the fetus.

In an analogous case, w here the placenta— and a norm al 

one— becom es detached from its site, the outlook for the  

child is said to be alm ost hopeless. If the child be viable, 

it m ust be delivered at once ; if dead, craniotom y hastens 

its extraction. If the accident happens before the seventh  

m onth of gestation, the fetus w ill die in about ten m inutes 

and  w ould be dead before delivery. It is therefore necessary  

to get the fetus out to stop the m aternal haem orrhage. It 

w ill have been killed by the separation from the placenta
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m inutes before sufficient dilation of the cervix could be  

attained in an attem pt to deliver it alive.1 This, then, is 

not a case of induced abortion, w hich w ould be w rong, but 

of natural abortion, for the cause that gives rise to the  

m other’s bleeding  w ill already  have killed the  fetus. Extrac

tion by forceps w ould then be perm issible.

1 cf. O ’M alley, op. cit., p. 145 ; Burke, Acute Cases in Moral Medicine, p. 38.

2 cf. J. M . M unro K err and O thers, op. cit., p. 201 ; Midwifery, by Ten  

Teachers, p. 183.

3 Som e authors hold that it is a direct attack on w hat belongs to the  

fetus, viz., the amnion.

4 Op. cit., p-41. 5 Moral Problems in Hospital Practice, p. 72.

2. H ydram nios   123

This term  m eans the presence of an abnorm al am ount of 

liquor amnii, the fluid in w hich the fetus is suspended during  

gestation. In the acute form , w hich is said to be rare, the  

fluid is form ed rapidly and the life of the m other is en

dangered. It usually  sets in about the m iddle of  pregnancy  

and the fetus is not viable. It is stated that in the acute  

form of hydram nios the pregnancy m ust be term inated at 

once. It is term inated by perforation of the m em branes 

through  the  cervix and draining  off  the fluid. This operation  

does not appear to be a direct attack on the fetus, though  

incidentally it is fatal to it.3 Concerning the m orality of 

the operation on an inviable child, tw o authorities, viz., 

Fr. E. F. Burke4 and Fr. P. A . Finney, C.M .,5 are opposed  

to it, the form er stating that the liquor amnii belongs to the  

ovum and is therefore necessary for the life of the fetus, 

the latter stating that to rupture the m em branes w ould be  

to procure direct abortion. The present w riter subscribes to  

this opinion, but the reasoning of the follow ing case m ay be  

subm itted for consideration. The case is that of the preg

nant uterus being locked in the upper strait, ow ing to pro

lapse or retroversion, the fetus not being viable.

The solution of this case m ay be expressed in the w ords 

of Fr. Slater : “ A  pregnant w om an w ho is suffering from  

disease or tum our or any  com plication w hich threatens life, 

m ay law fully adopt the necessary m eans to save herself,
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even if w hat is a rem edy for her causes the death of the  

fetus . . . the m other is not bound to sacrifice her life by  

abstaining from adopting the rem edy indicated, especially  

if  her ow n death w ould also involve the death of the child. 

Thus, w e m ay approve of the follow ing solution of D r. 

Capellm ann  1 of the case w hen the uterus w ith the fetus is 

locked in the upper strait. If all other m eans of turning or 

replacing the uterus fail, I believe it to be allow able to  

induce abortion indirectly, by procuring the discharge of 

the w aters, or by perforation of the fetal m em branes.” 2

It w ill be observed that there is here no question of any  

direct attack on the fetus, but only on its environm ents, and  

that w ith the direct intention and the direct prim ary result 

of  reducing an  abnorm al and  fatal sw elling. The  distinction  

appears to be reasonable. D r. Capellm ann and Fr. Slater 

thought the procedure to be an application of the principle  

of the double effect. The conclusion is not, how ever, 

accepted by som e Catholic w Titers, v.g., Fr. Finney 3 and  

Fr. K larm an.4 Perhaps this case and that of hydram nios  

are not sim ilar, though one can im agine a m oralist think

ing  that the release of the liquor amnii in the form er case is 

not a direct attem pt at abortion. V erm eersch states that 

the  am niotic m em brane is part of the fetus. H e thinks that 

a slight am ount of fluid m ay be let out if this does not 

probably lead to abortion. The solution as stated m ay now  

be set aside. It is possible to pierce the w om b below the  

sternum , the w om an being seated or standing, and draw  off 

sufficient liquid.

3. Fibrom yom ata

U terine fibroids m ay, but of course do not alw ays, con

stitute a serious com plication of pregnancy. Profuse  

bleeding from them m ay threaten the m other’s life. The  

tum our m ay be rem oved, if its rem oval is necessary, at the  

risk, or even w ith the certainty of the death of the fetus. 

If the tum our involving the fetus m ust be rem oved, the  

consequent risk to the fetus is indirect and perm issible. 

Fibroids are treated occasionally by X -rays.

1 Pastoral Medicine, p. 16. 8 Op. cit., p. 63.

8 Manual of Moral Theology, I, p. 201. < The Crux of  Pastoral Medicine, p. 73.
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4. Cancer of the Cervix

W hen the m other is operable and the fetus is viable, the  

operation for rem oval of cancer, if considered necessary  

to save the m other, is perm issible, provided the fetus is 

not first directly attacked. Sim ilarly, it is perm issible to  

treat the cancer w ith X -rays, if the cancer w ould cause the  

death of the m other before the child goes to term . The  in 

cidental death of  the fetus is indirect and a secondary effect. 

H ow ever, surgical skill m ay be able to screen the child  

from the X -ray em anation ; if this can be done, it m ust 

be done, in accordance w ith hum ane conduct, and the  

decrees of the Rom an Congregations, w hich bid one to  

safeguard, as far as possible, the fives of both m other and  

child. Caesarean section, though preferable, is not alw ays 

possible.

5. H yperem esis gravidarum

The pernicious vom iting of pregnant w om en m ay lead  

to abortion or even death. Consequently, therapeutic  

abortion— an euphem ism w ithout m oral defence— is em 

ployed to save the m other’s life. If  the child is not viable, 

the intentional and direct rem oval of it from  the uterus is 

to rem ove it from  one environm ent in w hich it can live to  

another in w hich it im m ediately dies. Such an evil unjust 

m eans m ay not be adopted to secure an end, how ever 

praisew orthy.

6. Eclam psia

This term describes the convulsions, chiefly during the  

second half  of  pregnancy, not due to such causes as hysteria, 

epilepsy, apoplexy. It is said to occur once in 500 labours 

w ith about 25 per cent of deaths. In severe convulsions, . 

abortion takes place, or the fetus m ay die during an attack, 

infant m ortality being about 40 per cent. W hen eclam psia 

is inevitable and the child is not viable, abortion m ay not, 

of course, be induced. If the child is viable, the m oralist 

has no further interest in the condition, except to say that 

the surgeon m ust endeavour to save both m other and child,
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but if the m other can be saved w ithout any direct attack  

on the child, viable or not, by a m ethod w hich is the only  

one available, and w hich is fatal to the child, the surgeon  

is justified in operating. It is stated that the expectant 

m ethod, w hich has fortunately revolutionized procedure, 

has a very low  m aternal m ortality, 5 to 6 per cent, and not 

a high infant m ortality, 14.65 per cent as com pared w ith  

the io.6q per cent by Cæsarean section.

• IV · · ' ■

1. A n operation or any m edical treatm ent during preg

nancy  for a  disease  not fatal to  the  m other is never perm issible 

if it is likely to cause abortion or result in the death of the  

fetus, for there is no just proportion betw een the m other’s 

gain and the probable harm  to the fetus.

2. If  the risk to the child is only slight and the disease of 

the m other, though  not likely to be fatal, is serious, rem edies 

m ay be applied though they m ay have a secondary and  

incidental effect of som e slight risk to the fetus.

3. A n operation for the rem oval of the appendix, for 

exam ple, m ay be fatal to an inviable infans in utero. If the  

operation m ust be perform ed to save the m other’s life, it 

m ay be perform ed, but it w ould clearly be w rong— if ever 

done— first to em pty the uterus and then to operate.

8. Plugging

In cases of threatened abortion, in w hich the haem orrhage  

is not so serious as to endanger the m other’s life, to tam pon  

the vagina and the cervix has the result of dam m ing back  

the blood and dissecting the fetus from the uterine w all. 

This com m only produces com plete abortion, and if  the fetus 

w as living it is destroyed. This procedure is not per

m issible.

In cases, how ever, w hen the m other is bleeding profusely  

to  the risk  of  her life, the tam pon m ay  be used if  it is the only  

speedy available rem edy, though incidentally the fetus 

is destroyed. W hen the product has been dissected from  

the uterine w all, it can no longer rem ain living, and w hen
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it is thought dead, it m ay of  course be rem oved, either w hole  

or by m orcellem ent.

9. D rugging in Pregnancy

The adm inistration of m orphine, etc., during pregnancy  

to dull extrem e pain or prevent abortion is perm issible if 

done carefully, even though there is- a slight risk to the fetus. 

Larger doses of the drug, w hen the fetus is still connected  

w ith the placenta, are said to be neutralized through the  

m other’s circulation. W hen the child is detached from  the  

m other, the drug  rem ains in its circulation and m ay be fatal 

to it. To adm inister large doses of  the drug  m erely  to  relieve 

m aternal pains to the im m inent risk of the child is not 

perm issible, since the relief of pain is not proportionate 

even  to  the perm itted  death  of  another. A  too  facile recourse 

to anaesthetics, m erely to relieve pain, to the great risk of 

the child is m orally indefensible.

10. Prem ature D elivery

The term  is used only w ith reference to a viable child. 

If prem ature delivery has to be obtained, the conscientious  

doctor w ill abandon all dangerous and hasty m ethods. 

In cases w here Caesarean section is out of the question, 

ow ing to hom e surroundings, the doctor is confronted w ith  

the m ost acute problem . Craniotom y and any  other opera

tion that is destructive of the fetus are forbidden. If 

craniotom y  is absolutely  indicated, according  to the term ino

logy of the textbooks, a Catholic doctor m ust give up the  

case, but he is not thereby precluded from telling those  

w hom  it m ay concern that other m edical advice m ust be  

got, or rather m ay be got. If he is asked to send another 

doctor, m entioned by nam e, he m ay do so. But it is stated  

that prem ature delivery can be safely and cheaply induced  

in m any cases even in unfavourable hom e surroundings 

by certain tablets or pow ders that act as uterine stim ulants.

11. Tw ilight Sleep

This is a sleep induced by certain drugs to lull the sense  

of pain and to dim inish the pow er of recollection, w ithout

V O L. II— N
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com pletely taking aw ay consciousness. It appears from  

m edical testim ony that if the drugs are adm inistered, a  

com petent nurse should be in attendance and a doctor 

w ithin easy call. Since the harm done by such drugs to  

the m other and child is alm ost negligible if a skilled doctor 

is in charge of  the case and a nurse alw ays in attendance, it 

does not seem  to  be w rong  that this aid to  difficult parturition  

should be adopted. The drugs m ay, of course, be abused  

and fetal death m ay ensue, but the M oral theologian w ill 

not condem n them for that reason, and he m ust leave it 

to the skilled doctor to devise m ethods of inducing tw ilight 

sleep that w ill do either no harm  at all to m other or child, 

or w ill do  so little, that the slight risk m ay be undertaken  for 

the  sake of  relieving  great pain  or of  dealing  w ith an  obstinate  

case. N o  confessor w ill either advise  or assent to  the em ploy

m ent of  drugs ; he m ust refer such m atters to the physician.1

1 D r. O ’M alley (American Ecclesiastical Review, July, 1915, and in Ethics of 

Medical Homicide and Mutilation, p. 244) utterly condem ns it. There is, how 

ever, a large body of m edical opinion in favour of it, if cases are skilfully  

handled. For a full account, the reader m ay be referred to Midwifery, by  Ten  

Teachers, p. 640 sqq., and to the Combined Textbook of Obstetrics and  Gynecology, 

by  J. M . M unro K err and O thers (Edinburgh, 1923), p. 327. The reader is 

referred to O ’M alley ’s full treatm ent of this question, that he m ay be aw are  

of m uch that can be said against tw ilight sleep as com m only  understood, i.e., 

as induced by m orphine and scopolam ine.

12. Sterilization

W hen both fallopian tubes or both ovaries or the uterus 

are so diseased as seriously to endanger the w om an ’s life, 

they m ay be rem oved. W hen only one of the tubes or 

ovaries is diseased the other m ay not be rem oved in order 

to prevent future conceptions. This kind of sterilization  

is becom ing com m oner than it previously w as. The  

rem aining tube or ovary is so im portant, that future possi

bility of disease is no reason for m utilating a w om an in  

so serious a m anner, provided she is still of an age to bear 

children.

Sim ilarly, after Caesarean section it is not perm issible to  

sterilize the patient m erely for the prevention of future  

conceptions. W hen one ovary and both tubes have been
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rem oved, there is no need to rem ove a healthy uterus, 

for w om en have borne children after such operations.

13. Curetting

The interior surface of the uterus and cervical canal 

are scraped for curative purposes, w hen  pieces of  the decidua  

or retained portions of the placenta m ust be extracted. 

The curette is also em ployed for purposes of abortion. 

W hen abortion is m erely threatened, curettage is not per

m issible for this w ould be to produce an actual and direct 

abortion. If curettage is em ployed for acute endom etritis 

(inflam m ation of the lining of the uterus) and if a fetus is 

present, it is obvious that the direct purpose and result of 

the treatm ent is to rem ove the fetus and if living, to kill it. 

This is clearly not perm itted. If, how ever, the surgeon is 

satisfied that hæm orrhage in the decidua has already killed  

the fetus, there can be no m oral objection to curetting.1

It is stated  in  the textbooks that in  pre-eclam ptic toxœ m ia 

— pregnancy kidney— if the condition is profound, or if, 

under treatm ent, there is no im provem ent w ithin a w eek  

or so, eclam psia is likely to supervene and the pregnancy  

m ust be term inated at once. If the child is inviable, it is 

obvious that this m ay not be done. The sam e principle 

applies to the rare but very serious condition of  icterus gravis 

gravidarum, w hich in  its acute form  supervenes w ith alarm ing  

rapidity.

14. Irradiation by X -rays

Irradiation by X -rays is applied directly to the uterus for 

adolescent m enorrhagia (profuse m enstrual periods). The  

ovaries are, how ever, shielded, otherw ise sterilization  ensues, 

a result w hich m ust be avoided. It is stated that a m enor

rhagia at the m enopause is checked by sterilization of the  

ovaries. If this is done to save the w om an ’s life or to  

prevent perm anent invalidism , it m ay, w e believe, be done.

15. Euthanasia

This term  is an euphem ism  for the deliberate taking aw ay  

of the consciousness of another, so that it w ill not return

1 Curettage is, w e believe, avoided in acute endom etritis.
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before death. The patient passes aw ay in a painless sleep. 

W e are assum ing that the drugs do not shorten life. If 

they do, euthanasia is m urder, and indefensible. It is 

clearly perm issible, on m oral grounds, to adm inister drugs 

to  relieve suffering  or to  produce necessary' sleep. H ow ever, 

it w ould not be perm issible to  take aw ay  consciousness during  

the last hours of  life, if  the patient is not spiritually prepared  

for death, for it is possible w ith great care and attention, 

to dull pain w ithout destroying consciousness, and it is 

a serious sin against charity to be the direct and voluntary  

cause of another dying unprepared. N evertheless, if acute 

pain m ust be relieved, and  if  the patient is already prepared  

by all spiritual helps to die, it appears to be m orally right 

to em ploy drugs to relieve pain and incidentally to take  

aw ay consciousness. O pinions am ongst Catholic w riters 

vary on this m atter. Som e take a very severe view  ; others 

allow even m ore than is here adm itted. W e believe that 

in the last m om ents of life, drugs m ay not be adm inistered  

unless, as stated, the patient has been sufficiently prepared  

to die. In such contingencies, the Catholic priest w ho is 

attending the patient m ay rem ain passive, if he has m oral 

certainty that the patient has had all possible m inistrations 

of  the Church.

16. Em balm ing

Em balm ing is easier before the blood has congealed, and  

the body is better preserved if decom position has not set 

in. N ow w e know as a fact that life often persists after 

apparent death ; advanced decom position is the only  

certain sign of death especially after drow ning, paralysis 

and death from sickness. Em balm ers therefore should  

have the clear assurance of  a doctor, as no  doubt they  alw ays 

have in civilized countries, that death has taken place, 

and a doctor m ust be sure of the fact before he issues his 

certificate. A gain, arterial em balm ing is done by injecting  

a fluid into the veins to displace som e of the blood. The  

blood of the corpse is disposed of anyhow .

The H oly See has issued tw o decisions in respect of the  

treatm ent of corpses. First, Pope Boniface V III (1299)



I

I

*97 

excom m unicated those w ho, before burying a corpse, re

m oved the flesh  from  the bones and then buried the skeleton. 

In 1897, the H oly  O ffice directed that a  severed lim b  should, 

if possible, be buried in consecrated ground. The Church, 

then, appears to w ish the w hole of the hum an rem ains to  

be given decent burial,1 and m ethods of em balm ing should  

be discovered that w ill safeguard the blood, or the blood  

should be collected in a vessel and buried w ith the body. 

A fter a post-m ortem , the parts of the body should be re

placed, the body should not be desecrated, no parts should  

be kept for dem onstration, except w ith the perm ission of 

the relatives of the deceased and w ith legal sanction and  

for the notable advancem ent of know ledge.

17. H um an M onsters

Som e  doctors apprehend  no  m oral objection  to  the  destruc

tion of a hum an m onster at birth. Their plea is that to  

destroy it is an act of m ercy to it and its parents. If it is 

given the benefit of baptism , it is sent to heaven instead of 

perhaps living  on  to  its ow n  great distress and  that of  others. 

W e can  assum e that a living m onster born  of  w om an m ay  be  

hum an. The assum ption is endorsed both by the Canon  

law  (c. 748) and  the  Rom an  Ritual in  the  chapter  on  Baptism . 

Baptism m ust be given to such living hum an  m onsters, at 

least conditionally. Therefore, to destroy a m onster bom  

of w om an m ight be m urder. A s to conserving the life of 

such a m onster, the doctor, nurse and parents m ust take  

as m uch care of  it as they w ould take of  any  child. If  m ore  

than  ordinary  care and  skill are required, then they m ust be  

em ployed. *

M onsters w ithout heart or w ithout a heart that functions 

som etim es grow  in the w om b together w ith a norm al infant. 

They are born dead and som etim es som e hours after the  

birth  of  the norm al infant. They  are not connected  by  their 

ow n cord to the placenta, but to the other infant, so that 

w hen the first and norm al infant is born and its cord  

severed, the m onster dies in the w om b. If, how ever, the

1 Frequent exceptions have been m ade in favour of heart-burial.
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doctor or nurse know s that there rem ains a m onster not 

delivered, it should be baptized conditionally in the w om b. 

.A fter ejection, it m ay be dead, but it m ay not ; so  it is again  

baptized conditionally.

18. Caesarean section.

This incision made through the womb for the purpose of 

extracting a viable infant, not capable of being delivered in  

the natural w ay, is  justifiable if  care is taken to safeguard the  

lives of m other and infant.

A PPEN D IX 3

Contagious D iseases

Closely allied to the just treatm ent of self and others 

is the obligation of avoiding contagion, as w ell as that of 

not infecting others. The diseases of  syphilis  and  gonorrhoea  

m ay be m entioned in this context. The form er is w ide

spread, and due in m any cases, but by no m eans in all, 

to illicit sexual intercourse. It is said to yield to continued  

treatm ent if taken early in hand in its prim ary stage. It is 

easily propagated, is the cause of m any serious diseases, 

reaching a clim ax in general paralysis of the insane, and is 

liable to infect the fetus, at least indirectly. G onorrhoea is 

m uch m ore difficult to eradicate. Both are called venereal 

diseases, par excellence, because their seat is usually the  

generative  organs and  because they  are  m ost often contracted  

in sexual intercourse. But an innocent person can be  

infected and can infect others unconsciously.

A syphilitic does grave injustice by m arrying w ithout 

revealing  his condition to the partner, or if  already m arried, 

by using the rights of m arriage w ithout revealing his or her 

condition to the partner. It is stated on  very  good  authority  

that once a syphilitic, possibly and probably alw ays a 

syphilitic, no  m atter w hat the  treatm ent or the lack  of  clinical 

sym ptom s.1 Som e, how ever, w ould perm it a syphilitic to  

m arry a year, som e only four years, after the tests have  

failed to reveal the presence of the infecting organism .

It is m aintained  that the  public  should  know  of  the  prophy-

1 O ’xV falley, o p .  c i t . f p. 205.
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lactics against venereal diseases, that it should have ready  

access to them , and be taught how  to use them . The know 

ledge w as w idely spread during the G reat W ar in the  

Services, and m any m en w ere saved from the dreadful 

consequences of a single lapse from  righteousness. O n the  

other hand, such know ledge has been an incentive to sin, 

the treatm ent by the individual am ateur w as found to be  

very ineffectual, besides giving a sense of security, not 

verified in fact, and the setting up of  public ablution centres 

has given offence to the public conscience. There are, in  

consequence, tw o opposite schools, w hich hold very pro

nounced opinions, the one being accused of  condoning vice, 

the other of m urdering innocents. The Catholic m oralist 

cannot, w e think, condem n the easy acquisition of valuable  

know ledge, even if it is abused, since abuse is incidental 

to m ost good things.

But in the present state of indifference to m orality and  

religion in this country, it is certain that easy access to pro

phylactics— and  still m ore instruction to all and sundry  how  

to use them — w ould be an incentive to sin. The practice 

of and the propaganda in favour of self-disinfection has led  

to disease in young persons in large num bers. In D resden, 

it w as found that the num ber of boys betw een the ages of 

14 and 18 years of age, com ing for treatm ent to one clinic  

alone had increased during one year from 14 to 104, and  

of girls betw een the sam e ages, from  60 to 116. N otw ith

standing all w arnings, a certain num ber of people w ill 

persist in using the disinfectants after having contracted  

disease, under the delusion that they  are m aking  them selves 

safe, and they w ill spread the disease. Self-disinfection by 

fem ales is practically im possible ; though prostitutes in  

Constantinople w ere m inutely instructed by m edical m en  

in the m ethods of self-disinfection, the num ber of infected  

w om en in this group w orked out at 560 out of 2,000 each  

m onth. The reasons, therefore, for condem ning the propa

ganda in favour of self-disinfection are that it is ineffectual 

and very likely to lead to an increase of vice.1

1 cf. Letter to The Times, N ov. 29, 1921, on V enereal D isease, over the sig- 

natures of m any em inent physicians.
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SIX TH  A N D  N IN TH CO M M A N D M EN TS

SECTIO N 1. The Precepts

T h e  Sixth Com m andm ent is : “ Thou shalt not com m it 

adultery ” (Exod. 20, 14).

The N inth Com m andm ent is : “ Thou shalt not desire  

thy neighbour’s w ife” (Exod. 20, 17).

By the sixth Com m andm ent adultery alone is forbidden  

explicitly, but all actions w hich are intended to lead or 

w hich naturally lead to it, and all actions contrary to the  

orderly propagation of the race are im plicitly forbidden. 

By the ninth Com m andm ent all lustful thoughts and desires 

are forbidden.

SECTIO N 2. Chastity and M odesty

Both Com m andm ents inculcate the virtue of chastity, 

and the sixth that of m odesty also. Chastity is the m oral 

virtue that controls in the m arried and altogether excludes 

in the unm arried all voluntary expression of the sensitive 

appetite for venereal pleasure. This pleasure is norm ally  

associated as w ell w ith the full exercise of the generative 

function as w ith the m ovem ents of the generative organs  

as they are preparing to function.1

Since chastity m oderates appetite, it is part of the virtue  

of tem perance. The object about w hich the virtue is exer

cised is fleshly concupiscence, this being understood as the  

tendency  tow ards the  pleasure  described above. The  organs  

m ay function fully, as in the sexual act, or incom pletely  

and  inchoatively. The pleasure in  the  form er case is term ed  

com plete, in the latter, incom plete venereal or sexual 

pleasure. The virtue regards both the one and the other.

1 Cappello, de Matr., n. 140, note 2 : c< V enerea delectatio ea est quæ  

oritur ex com m otione organorum et hum orum generationi inservientium , 

et conjungitur cum pollutione aut distillatione nec non cum  actibus utrique  

proxim e praeviis. N on om nes theologi idem sentiunt.” A ddendum videtur

m otus non ita proxim os esse carnales, et delectationem venercam illos 

com itari. A liis verbis, ista delectatio  potest adesse in m otibus sat rem otis.
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The rational m otive of the virtue of  chastity is the reason

ableness of controlling sexual appetite in the m arried and  

of excluding it in the unm arried, as also of seeking and  

expressing  it in m arriage  in  a rational w ay, unless the exercise 

of som e higher virtue or m ore pressing duty  justify com plete 

continence, tem porary or perpetual, w ithout prejudice to  

the rights of others. Chastity is a virtue for every state of 

life: There is a chastity of the m arried and of the un 

m arried. Perfect chastity is abstinence from  all expression  

of the sexual appetite, both in the external act and internal 

thought, desire and com placency. This virtue connotes a  

great victory over an im perious appetite. Few persons of 

adult age are im m une from  the incitem ent and allurem ent 

of this appetite. The practice of the virtue is usually  

arduous, is highly m eritorious, gives m an a great m astery  

over him self  in this respect, and is pleasing to G od. D ivines 

have good reason, therefore, for assigning a special aureole 

to virgins, as they  do to m artyrs and preachers. w

D ivine Revelation has enlarged the concept of the value  

and m erit of chastity. In the N ew D ispensation, a divine  

seal w as put on the ideal of Christian chastity by the sinless

ness of Christ our Lord and the virginal m aternity of H is 

Blessed M other. By Revelation w e are taught that the  

body is the tem ple of  the H oly G host, and that having been  

redeem ed from sin w e are the sons of G od, and by the  

reception of  the H oly Eucharist w e becom e united to Christ, 

fount of purity as of all other virtues. The love of chastity  

does not lead to a hatred of m arriage and, therefore, to  

an im possible ideal for the m any, because m arriage w as 

instituted by G od as w ell for the allaying of concupiscence  

as for the procreation of children.1 W e m ust take m an as 

w e find him , and m an has a fleshly concupiscence that has 

a legitim ate outlet in m arriage. M arried persons have been  

canonized by the Church, though  it has ever held, in  accord

ance w ith the teaching  of  our Lord, that the state of  virginity  

is the higher and nobler state and absolutely m ore pleasing  

to G od. Since chastity is a great virtue and so valuable

1 S. Chrysostom thought that it w as instituted m uch m ore for the allaying  

of  concupiscence {de Virg., c. 19) ; cf. Ball.-Pal., V I, n. 432.

1

i
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an asset to the individual and society— a fact that cannot be 

denied in view of the appalling troubles, diseases and  

vices w hich im purity creates, fosters and m ultiplies— it w ill 

be to our purpose to suggest som e m eans of cultivating and  

guarding this virtue.

Since ill-health is som etim es an occasion of tem ptations to  

unchastity, one obvious physical aid w ill be the cure of 

sickness w hen possible. O ther physical aids are : healthy  

diet in m oderation, erring by defect rather than satiety ; 

abstinence from  over-indulgence in calorific foods ; abstin

ence from  alcoholic drink ; the use of clothing that is loose 

and not too w arm  ; hard bedding ; cleanliness of body ; 

m oderate exercises that tire but do not fatigue the body ; 

prudent use of baths ; occupation at definite hours of the  

day, for it is com m on experience that w ork, exercise and  

m ental occupation are safeguards of continence and purity.

M oral education consists in im plicit obedience to w ise 

parents and superiors, w ho know the dangers to w hich the  

young are now adays exposed ; the curbing of curiosity, 

intem perance and anger ; strict m oderation in all gratifica

tion of the sensitive appetites ; the practice of positive 

m ortification, such as going w ithout trivial necessaries or 

pleasant unnecessaries ; the avoidance of sloth and of over

indulgence in sleep ; the choice of good com panions ; 

the reading of good books ; the im m ediate expulsion of 

im pure phantasies ; em ulation in generous rivalry in gam es 

and studies ; avoidance of w hat are called soft and senti

m ental friendships w ith those of the opposite sex at a  

com paratively early age, since such friendships induce  

precocious sexuality w hich is harm ful to health and  

character ; disapproval of m ixed dances betw een sm all 

boys and girls, and m uch m ore, the co-education of the  

sexes close to the age of puberty, if not earlier ; m ixed  

gam es and cam ps especially after the age of puberty has 

been  reached ; prom iscuous and  general friendships betw een  

the sexes.

Religious education consists in the appreciation of the  

virtue of chastity, the abhorrence of im purity as sinful, 

the conviction that virtue is pleasing to G od and vice m ost



1 cf. de G uchtenecre, Judgment on Birth Control, quoting D r. Pasteau, Etude 

Médicale sur la Chastité chez ΓHomme.

displeasing to H im , the cultivation of m odesty in all places 

and at all tim es, a sincere devotion to one ’s A ngel G uardian  

the Blessed V irgin, S. Joseph, frequent reception of the  

H oly Eucharist, prom pt resistance to tem ptations against 

chastity, how ever vehem ent they m ay be, sorrow for sins 

even of  frailty, gratitude for victory over tem ptation, horror 

of the lax standards of w orldly persons w ho proclaim that 

chastity is im possible.

It w as held for a long tim e that continence w as im possible 

both for the m arried and for celibates. D octors lent their 

authority  w ithout m uch  scruple to the w idespread  conviction  

that absolute chastity w as dangerous to young m en ; at the  

present tim e  there has been  a  change  of  opinion  in  this respect, 

and it is adm itted, not only by m edical opinion but by the  

m ajority of the enlightened public, that continence has no  

dangers provided that it is the physical outcom e of a m oral 

attitude. The so-called sexual necessity of young people is 

often produced artificially  through the nervous system  under 

constant stim ulation of  an  erotic nature. U nder these stim uli 

there  is increased  desire ; on  the  other  hand, desire dim inishes, 

and continence therefore becom es easier, if occasions of 

this sort and  their recall by  the m ind  are sedulously avoided. 

It is, in fact, chastity of the m ind w hich m akes possible  

and renders easier physical chastity, w hile im m oral thoughts  

or intentions m ake it difficult or unbearable.

“ To confuse continence and chastity is an error. O ne  

w ho  is chaste can  be continent w ithout m uch  effort and  w ith- 

out disorder ; one w ho is not chaste can be continent only  

w ith great difficulty, and if he achieves it, it is often at the  

expense of  his physical and m ental health. It is not chastity  

w hich is anom alous, it is continence plus im purity ; that is 

the real danger, and it is there that w e m ust seek for the  

causes of  nervous disorders w hich  have been  w rongly  ascribed  

to continence as such.” 1

M odesty, in so far as it is a bulw ark of purity, is a special 

aspect of tem perance. It is seen in the external behaviour 

of one w ho w ishes to preserve him self from  the allurem ents 



of irrational sexual appetite and the tem ptations of fleshly  

concupiscence. It is the decorous inhibition of any act 

that w ould induce in oneself  or others an incitem ent to lust.

Since m odesty ’ is a virtue, it is a m ean betw een pruriency  

and prudishness. M odesty in act is expressed as w ell by  

reasonable concealm ent of those parts of the body w hose 

exposure m ight be an  occasion  of  lustful desire, as by  abstain

ing from all unnecessary touching of those parts and the  

parts adjoining them . M odesty of the eyes is expressed by  

abstaining from all prurient and dangerous curiosity. 

M odesty of  speech consists in the avoidance of all suggestive  

expressions, as they are called, and m uch m ore of all gross 

expressions in the sexual sphere. M odesty of gait in m an  

is the avoidance of effem inate behaviour, and in w om en, 

the avoidance of  all attitudes that are bold and daring.

Chastity and m odesty are also to be defined by their 

contraries, im purity and im m odesty ’. The distinction be

tw een these contraries is of great im portance, for im purity  

is alw ays sinful, w hereas im m odesty m ay or m ay not be. 

It is not, of  course, im plied that im m odesty, as such, is som e

tim es excused, but that w hat are usually called im m odest 

acts, conversations, looks and thoughts m ay be necessary  

and, therefore, need not be sinful. A patient w ho reveals 

to his doctor sexual troubles or diseases w hen he ought to  

reveal them  does not sin against m odesty, but w e have to  

speak of such revelation as conversation about w hat is 

im m odest or indelicate, though it is not contrary to the  

virtue of m odesty.

SECTIO N 3. Im purity

1. The O bject of Im purity

Im purity  is often  called luxury (Latin  : luxuria), but in the  

present treatm ent of the subject the w ord luxury w ill be  

avoided, since, in English, it m eans rich diet or costly dress 

and has no connotation of  im purity.

The sexual appetite is the sensitive appetite for venereal 

pleasure. The term is used here in that sense alone ; it 

is not used for the desire of sexual intercourse, for that is



2. Principles concerning  the m orality of sexual pleasure, solitary  

or m utual, outside w edlock

desired as a m eans of gratifying the appetite for venereal 

pleasure. Im purity has for its object, as already suggested, 

venereal pleasure, w hich m ay be com plete in m an by the  

sem inal ejaculation, and  in  w om an  by  the  diffusion of  vaginal 

glandular secretions, especially that of the so-called glands 

of Bartolini ; or it m ay be incom plete w hen it does not 

reach that degree, but still is present in the sexual organs, 

incipient, w hen the organs are preparing to proceed to the  

orgasm , full and vehem ent, w hen they are about to exert 

the orgasm . Im purity is, then, defined as the inordinate  

appetite for or use of  venereal m ovem ents, that is, inordinate  

in respect of the good of the species.

A ll sexual pleasure, outside w edlock, that is directly  

voluntary  is grievously  sinful. The term , directly  voluntary, 

im plies that this pleasure is intentionally procured or 

acquiesced in as an erid in itself or as a m eans to som e end. 

The w ill is directed tow ards the pleasure as desirable and to  

be enjoyed. The w ill is so directed if the pleasure is deliber

ately procured and evoked, or if  it is deliberately accepted  

w hen it has arisen spontaneously. N ow this pleasure, as 

already explained, m ay be com plete or incom plete. Both  

the one and the other are grievously sinful w hen directly  

voluntary.

r

(a) Com plete venereal pleasure that is directly  voluntary

Com plete venereal pleasure is grievously sinful. That it is 

so, is evident from  the follow ing line of argum ent.

It is contrary to nature ’s purpose, and seriously so, if 

this pleasure is sought or accepted outside legitim ate sexual 

intercourse, for the pleasure is annexed to an act that m ust 

be em ployed socially in legitim ate w edlock, and not for the  

individual’s gratification outside w edlock, since the obvious 

and only purpose in nature ’s, that is, G od ’s, intention is 

that this pleasure should be experienced in, and should  

attract to, that m utual act betw een m an and w ife, designed
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by nature for the propagation of the race, w hether or not 

the effect ensue. N o other purpose for this pleasure can  

be rationally  , assigned, and therefore no use of it outside  

w edlock can be rational. The result, too, is a m atter of 

im m ense m om ent. The result, nam ely, orderly procreation, 

can be achieved only in m arriage, that is, in the indissoluble 

and stable union of m an and w om an for the begetting, 

the rearing and the education, physical, m oral and intel

lectual of offspring. If, by accident, and by reason of 

extraneous causes, generation cannot result in a given case, 

ow ing for exam ple to sterility, it is still obvious from the  

reasoning given that m an and w om an outside w edlock  

could not, w ithout grievous offence against nature, procure  

or accept this pleasure, for the reasoning is not based on  

the actual or possible genesis of offspring, but on the  

inordination of using a pleasure that has no purpose at all 

outside w edlock. Extrinsic and accidental circum stances 

cannot change the intrinsic disorder of an act, and m ake  

that indifferent w hich is in itself unnatural. The reasoning  

is valid also even if, in the case of fornication, the parents 

w ould see to the w ell-being of the offspring, for though this 

m ight be secured in som e cases, it w ould certainly not be 

secured in general, and dubious paternity w ould lead to  

neglect of  offspring on a large scale. The possession by  m an  

of  the pow er of evoking this pleasure can be explained only  

in reference to w om an as w ife and vice-versa.1 It w ould  

be the sam e in the case of vision. If all light w ere extin

guished, there w ould be no use for the eye. If the eye has 

no other purpose at all except to see, it is clear that nature, 

that is, G od, endow ed m an  w ith eyes for that purpose alone. 

Since, therefore, sexual pleasure has no purpose at all except 

in reference to the sexual act betw een m an and w ife, it 

w ould be a perversion of nature for an individual to use  

that pleasure outside w edlock. Therefore, as directly  

voluntary sexual pleasure outside w edlock is a perversion  

of nature in a grave m atter, it is clear that this pleasure

1 S. Paul (1 Cor. 7, 4) : “ The w ife hath not control of her ow n body but 

the husband ; the husband likew ise hath not control of his ow n body, but 

the w ife.”

’Z”
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directly procured outside w edlock is a grievous offence 

against nature and is a grievous sin.

Λ  valid argum ent m ay also be derived from  consequences, 

nam ely, that if it w ere perm issible to procure or accept 

sexual pleasure outside w edlock, there w ould be little or no  

inducem ent to m any m en and w om en to undertake the  

burdens of m arried life. Solitary defilem ents and fornica

tions, as w ell as other sexual irregularities w ould take the  

place of m arriage in a vast num ber of cases, and w ould, 

therefore, tend to the destruction of  the race and the neglect 

of the due rearing of offspring. It m ay be adm itted that 

som e love m arriages, as they are called, m ight take place, 

but the num ber w ould be negligible. The sam e argum ent 

is valid against w hat are called com panionate m arriages, 

that is, tem porary concubinage for appeasing the sexual 

urge in young m en and w om en, w ith the added im m oral 

im plication that State instruction should be given to the  

parties to prevent conception. Both term s of the suggestion  

are a perversion of nature.

The reasons set out above are ethical. The M oral 

theologian m ay add, as further and theological argum ents, 

the follow ing. The unanim ous opinion of divines on the  

subject is a clear indication of the teaching of the Church. 

There has been no variation in this teaching. The doctrine  

w as crystallized in the condem nation by Pope Innocent X I 

of the contrary opinions, w hich m aintained that fornication  

is w rong only because it is forbidden not because it is essen

tially evil, and that pollution is not forbidden by N atural 

law . Furtherm ore, O nan w as punished w ith death because  

he w as guilty of  sexual self-defilem ent, and em ployed it as a  

sinful m eans of  evading the Levirate law  of  raising offspring  

to his deceased brother (G en. 38, 9), for death w as not the  

penalty for refusal to obey this law  (D eut. 25, 7).

fi

(b) Incom plete venereal pleasure that is directly voluntary

H itherto, w e have treated of com plete venereal pleasure  

outside w edlock, and have proved its grave sinfulness. It 

is necessary now  to prove that incom plete venereal pleasure, 

directly voluntary, is also grievously sinful.
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The ethical argum ent

2OS

(1)

Even the sm allest degree of incom plete venereal pleasure 

has reference by its very ’ nature to legitim ate sexual inter

course and  to  that alone. N o  other purpose  can  be rationally  

assigned to it. If, then, such pleasure be procured or 

accepted w ith no reference to its only purpose, a serious 

perversion of nature has taken place, for the purpose of 

nature, that is, of G od, in giving m ankind the capability  

of this pleasure is that m an and w om an m ay be attracted  

to  the  m utual office of  propagating the race. 11 is, therefore, 

a perversion of nature that m an or w om an should procure  

even this incom plete pleasure for their solitary gratification. 

In the capability of arousing this pleasure, the individual 

m ust apprehend, w hat indeed is the fact, that the capability  

is his only that he m ay be subordinated to the species. 

The pow er is given for a definite purpose, and  for that only ; 

his subjection to the divine purpose is m anifest, for G od  has 

given definite capacities to m an that a divine plan m ay be 

realized.

It m ust be adm itted that the gravity of the sm allest 

degree of  this pleasure w as not alw ays taught by all w riters. 

S. A lphonsus cites som e authors w ho  held that there could  be 

venial m atter in  directly  voluntary  incom plete  sexual pleasure  

outside w edlock.1 The Salm anticenses,2 in a lengthy treat

m ent of the subject, give the full w eight to the argum ents 

that w ere alleged in  its favour. There appeared at one tim e 

to  be  som e  extrinsic  probability  for the m ilder opinion. Fum o, 

de Soto, M artinus de M agistris, Ledesm a, A raujo, Zanardi, 

M archant adm itted  it. W hen  the  m atter w as  further  discussed, 

authors rightly distinguished betw een venereal pleasure and  

pleasure that w as sensitive but not truly venereal. The  

distinction w as clearly pointed out by Filliucci, Lacroix, 

Bauny, Escobar, Tam burini. But the question as a fact 

is w hether all incom plete venereal pleasure outside w edlock  

that is directly voluntary is alw ays a grievous sin  ? A ll 

authors now hold that it is. For the M oral theologian  

the discussion is now  closed, both on account of  the intrinsic

1 Thiol. Mor., lib. 3, n. 415. 1 di Vitiis, d. io, n. 265.



1 V erm cersch, de Cast., η. 353 ; Theol. Mor., IV , n. 112 ; M erkclbach, de 

Cast, el Lux., p. 27 ; W outers, de Virt. Cast., nn. 25, 62.
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reasons for the view  and in consequence of  unanim ous agree

m ent, so that no w riter could now venture to call it in  

question.

(il) The theological argum ent

Every venereal m ovem ent, as such, has an essential 

relation to the com plete conjugal act, that is, to the com 

plete sexual act w hich is legitim ately exercised in  m arriage, 

for every venereal m ovem ent is the natural inception of 

and preparation for it. N ow all venereal pleasure that is 

sought outside m arriage destroys that relation, and transfers 

to the good (i.e., the pleasure) of the individual w hat is 

designed for the good (i.e., the perpetuation) of the race. 

This violation of that necessary relation to the race is 

intrinsically and seriously evil, precisely because it is the  

inversion of an essential order or relation. The individual 

w ho, outside legitim ate m arriage, seeks or accepts this 

venereal pleasure for his ow n satisfaction, is exercising an  

act as an individual that should be an act on behalf of the  

race. H e is violating that subordination to the race w hich  

he should m aintain. The relation that a m an has to the  

race, in respect of the perm anence of  the race, is absolutely  

necessary and essential to the race. There is an order 

established betw een the individual and the race. By every  

act of seeking or accepting venereal pleasure outside legiti

m ate m arriage, that order and that relation are com pletely  

destroyed.

It w ill be obvious that if som e necessary and essential 

relation is w holly destroyed by acts, there is no need  

to consider degrees in these acts. Each is a grievous 

inordination. Slight violations of  duty  in  regard to charity, 

obedience, or  justice, leave those virtues substantially  intact, 

but in every use of venereal pleasure outside m arriage, 

there is a com plete inversion of an essential and necessary  

order or relation.1 The difference betw een this inordination  

and that of lying— w hich is also opposed to the order of

I

!
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society— w ill be obvious, w hqn it is rem em bered that un

chastity is subversive of both the essential and necessary  

order of society, w hereas society could persist in spite of 

lying. Truthfulness does not preserve the hum an race, but 

generation of offspring in w edlock does.1

The H oly O ffice (1661) in reply to the question : Is a 

venial sin possible in the case of solicitation of a penitent 

by  a confessor?— stated that in  m atters of  im purity  venial sin  

is not possible. Popes Clem ent V III and Paul V ordered  

those to be denounced to the Inquisitors of the Faith w ho  

held that kissing, em bracing and touching for the sake of 

venereal pleasure are not grievous sins. Pope A lexander V II 

condem ned the proposition w hich stated that it is probable  

that a venial sin only is com m itted by kissing for the sake 

of  the carnal and sensual pleasure that ensues, even though  

the danger of further consent and of pollution be absent. 

It appears to follow that there can be som e incom plete  

venereal pleasure that is a grievous sin. Since this m ust 

be adm itted in view of the condem ned opinion, it follow s 

that all incom plete venereal pleasure directly voluntary  

(outside w edlock) is a grievous sin, for in the m oral sphere, 

this pleasure, of w hich w e speak, is not the less venereal 

because it is slight. In  the case of  theft, there can be a greater 

or a lesser act of injustice, w hereas the inordination in the  

venereal pleasure, of w hich w e speak, is alw ays the sam e, 

nam ely, it is subversive of the good of  the race and precisely  

in the sam e w ay.8

From w hat has been stated, . tw o conclusions follow , 

nam ely, that it is grievously sinful in the unm arried deliber

ately to procure or to accept even the sm allest degree of 

true venereal pleasure ; secondly, that it is equally sinful 

to think, say, or do anything w ith the intention of arousing  

even the sm allest degree of  this pleasure.

It m ay  be  objected  that one  cannot know  w hen  the  sm allest 

degree of such pleasure is present. In default of such  

consciousness it is clear that form al sin  w all not be  com m itted, 

for sin cannot be com m itted w ithout advertence. It is also
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true that the beginnings of such pleasure, if very slight 

indeed, defy analysis, for they  hardly  enter w ithin conscious

ness. M oral principles are, how ever, not laid dow n for 

w hat is elusive. They are laid dow n for true hum an acts. 

If, in fact, pleasure that is venereal arises, how ever slightly, 

and its presence is realized, there then exists m atter of 

grievous sin for the unm arried. If such pleasure has been  

deliberately provoked or accepted, a grievous sin has been  

com m itted, at least m aterially. The sin w ill be form al if 

it is realized to be a grave sin. This fact is expressed by 

saying that in the m atter of venereal pleasure there is no 

venial or m orally slight am ount.1

It m ay, how ever, seem strange that in this m atter, so  

com m on and alluring to m ankind, the point at w hich  

grievous sin becom es possible is reached so soon. But, in  

point of  fact, the consequences of  indulging  in  this incom plete  

venereal pleasure are so fatal to the race, that on rational 

grounds alone w e are forced to conclude that since the  

effects of it w ould be so dreadful and inevitable, this abuse  

of a natural function m ust be seriously inordinate. The  

sm allest am ount of  this pleasure is an inducem ent to indul

gence in the fullest am ount of it. H ere again w e m ust take  

people as w e find  them , and  w hat is stated  is true of  m ankind  

taken in the bulk. If  a sm all am ount of  deliberate venereal 

pleasure outside w edlock w ere perm itted, general defilem ent 

w ould ensue, to the grievous harm  of the race. N o ordinary  

m an or w om an could say that they w ould indulge in the  

sm all am ount and then desist, for in their ow n despite they  

w ould expose them selves to actual pollution and it w ould  

take place. It is, therefore, true to say, and this is the  

opinion of all divines and is Catholic teaching, that from  

the first beginnings of venereal pleasure through its pro 

gressive developm ent to the com plete issue, there is all the  

tim e m atter of serious inordination and sin, if w e speak  

only of the unm arried.

But it has to be observed that this doctrine deals w ith

1 A practically useless opinion is stated by D e M oya w hen he says that in  

venereal m atters, m orally  and practically, there is no pleasure w hich is a venial 

sin, though physically and speculatively there is : cf. V erm ., de Cast., n. 352.
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objective facts, and it is quite another question w hether 

form al sin is alw ays com m itted. To determ ine this in a 

particular case it is necessary to take into account the m oral 

training of the agent, his habits, his passions, his con

cupiscence, his good faith and his subjective conscience. 

But such factors have no bearing on w hat is true in point 

of fact. A m an w ith honourable but m isguided intentions 

m ay be guilty of grave excesses and injustice.

It w ill be seen, therefore, how im portant the distinction  

is betw een im m odesty and im purity strictly so called. The  

form er m ay be grievous, venial or no sin at all ; the latter, 

understood in its strict sense, as explained, and in the un

m arried, is alw ays a grievous sin.

The subject hitherto treated has been venereal pleasure  

that is directly voluntary ; but such pleasure m ay not have  

been the direct object of the w ill, either as an end in itself 

or as a m eans to som e other end. W hen this pleasure is 

foreseen as certain or likely to arise from  som e free action  

or thought, but is not itself directly w illed, it is then w illed  

indirectly or in its cause. It is im portant to determ ine to  

w hat extent such indirecdy voluntary pleasure is im putable  

and  sinful, and  to  w hat extent and  under w hat circum stances  

the causes that produce it m ust be avoided or discontinued. 

That there is good ground for discussing its m orality w ill 

be evident from tw o exam ples. If a doctor, nurse, or 

student of m oral principles, foresees that com plete venereal 

pleasure w ill certainly result in  consequence of  the necessary  

duties w hich they have to perform , it is obvious that this 

result m ay  be  perm itted and  its likely  insurgence disregarded, 

no consent being given to it w hen it does ensue. In such  

cases there w ill be no sin at all. If, on the contrary, a  

youth read an obscene book w ithout any  justification w hat

ever, foreseeing from  past experience that com plete venereal 

pleasure w ill arise in him as a consequence, it is obvious 

that he sins by exposing him self to such a result. O n this 

all are agreed. It is a real inordination against nature to  

set in  m otion  the  causes of  pollution  w ithout any  justification, 

even if no consent be given to it w hen it ensues. Con

sequently, indirectly voluntary venereal pleasure m ay or
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m ay not be sinful. The point is of considerable im portance 

and principles m ust be stated as clearly as possible.

A cause is said to have, of its nature, a serious influence 

in producing venereal pleasure w hen it generally produces 

that effect in norm ally constituted persons.

A cause w hich som etim es produces this result but rarely  

in norm al persons is said to be a rem ote or a slight cause  

in the nature of causes. It w ill be explained in the section  

on external m odesty, and m ore fully in the section for the  

use of confessors, w hat causes are considered serious, w hat 

slight. These causes are the various acts of  im m odesty. The  

subject w ill not be fully treated here in the vernacular. 

O rdinarily, Catholic training and instinct w ill help one to  

discrim inate. In doubt, the penitent w ill ask the confessor. 

M ore detailed know ledge is required in the latter, for he  

m ay be called upon to teach as w ell as to adm onish his 

penitents.

A  cause that w ould be serious in m ost persons m ight be  

accidentally slight in the case of one not easily m oved to  

sexual feelings ow ing to habit or tem peram ent, and vice- 

versa, a naturally slight cause m ight have a serious effect 

in one w ho is hypersexual.

In judging of the m oral im putability of putting a cause  

that w ill or m ay  produce  venereal pleasure, w e are assum ing  

the absence of desire for the pleasure, since that w ould be  

a grievous sin in the unm arried, and the absence both of 

consent and of  the proxim ate danger of  it w hen the pleasure  

has arisen, since to consent or to expose oneself to the  

proxim ate danger of consent w ould be a grievous sin.

(c) Com plete venereal pleasure that is indirectly voluntary

I. Com plete venereal pleasure (pollution in m an or 

w om an), voluntary in its cause, is a grievous sin w hen the  

cause of it, w ithin the sexual sphere, is put w ithout a grave  

reason that w ould  justify the cause being put, and w hen at 

the sam e tim e it is such as to have, by its nature, a serious 

influence in producing the effect.  Thus, certain actions1

1 Lchm ., I, n. 1029.
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w ould undoubtedly produce, in norm al persons com plete 

pollution, and certain other actions, if protracted, w ould  

norm ally produce the sam e effect. The reason for this 

principle is that to put a cause of a definite effect, fore

seeing the effect to be certain or likely to ensue, and to do  

so w ithout reason, is im plicitly to w ish and, indeed, to in

tend the effect. Such acts m ust, therefore, be avoided  

under grave obligation.1

2. W hen there is a good legitim ate reason, such as neces

sity or great utility, for putting or protracting such a cause, 

the effect is not im putable as a sin, provided that the effect 

is not directly intended nor consent given to it, nor likely  

to be given to it, w hen it ensues. W hen consent is given  

oftener than not, the danger of  giving consent is proxim ate ; 

w hen consent is rarely given, the danger m ay be con

sidered rem ote. Thus, doctors, nurses and students m ay  find  

them selves in circum stances w here they are obliged or find  

it extrem ely useful to put such causes, w ith a legitim ate in

tention, and w ithout proxim ate danger of consent should  

pollution take place. They m ay do so and disregard the  

consequences.2 The  principle has no application to the case 

of one w ho, w ishing to be rid of vehem ent venereal sensa

tions, puts a cause in order that pollution m ay result, for 

the effect in such a case is intended in itself.

3. W hen the full effect is foreseen as m ost likely or 

certain to arise from curious and dangerous reading, such  

as the not altogether necessary study of  physiology, anatom y  

and kindred subjects, it is probable that a grievous sin is not 

com m itted, for it cannot be said that the effect is w holly  

w illed in its cause, assum ing, of course, that the effect is 

voluntary only in its cause, i.e., foreseen, perm itted but not 

w ished, and that w hen the effect ensues, consent is not 

given to it. But w e have to guard against delusions in  

such m atters.3

4. Com plete venereal pleasure, not intended but foreseen  

as likely or even certain to ensue from  a given act, is not a 

grave sin but is probably a venial sin, if it arise from an

1 Lehm ., I, n. 1040, n. 1 ; S.A lph., lib. 3, n. 484.

* Lehm ., I,n. 1040, n. 4. 1 V enn., de Cast., n. 378.
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unnecessary act, w hich, in the sexual sphere, has, of its 

nature, only a slight (rem ote) influence in producing the  

effect. It is assum ed that no consent is given. The reason  

for this principle is that the effect is evil in the degree in  

w hich the cause is evil.1

W hen a cause, in  itself a slight one, is persisted in w ithout 

sufficient reason, and incom plete venereal pleasure is 

already present to w hich consent is not given, there is 

obviously som e danger of the com plete pleasure ensuing. 

Though it is probable that the obligation of  desisting at once  

is not a grave one, nevertheless, it m ust not be forgotten  

that to continue m ay involve the danger of consent.2

5. From  ordinary actions, not sinful, that are altogether 

outside the sexual sphere, as, riding, sw im m ing, physical 

exercises, there m ay ensue at tim es com plete venereal 

pleasure. These actions have only an accidental causality  

in the production of such an effect. Provided there is no  

desire for the pleasure, or the effect, and no consent to it 

if it arises, nor any proxim ate danger of consent, these  

results are not im putable as sins against chastity, for the  

cause put is naturally insufficient. But if pollution is 

im m inent and can easily be checked, not to try to check  

it w ill be a venial sin.3

6. If foreseen, but not intended, com plete venereal 

pleasure ensue from som e act outside the sexual sphere  

that is a grievous sin, such as drunkenness, it is held that 

a venial sin against chastity is com m itted, since the effect 

is foreseen and allow ed w ithout any reason4 ; if the act is a  

venial sin outside the sexual sphere, it is probable that a  

venial sin against chastity is com m itted. It is assum ed that 

there is neither desire for nor consent to the effect. The  

reader w ill, of course, observe that w e are here speaking  

of indirectly voluntary unchastity, not of that w hich is 

directly voluntary. The distinction is very im portant.

7. Com plete venereal pleasure that w ould be voluntary

1 S. A lph., lib. 3, η. 4θ4 î Lehm ., I, η. 1040, η. β·

2 Lehm ., I, η. 1030 ; V erm ., de Cast., η. 37θ J S. A lph., lib. 3, η. 422.

3 V erm ., de Cast., η. 37θ·

4 Lehm ., I, π. 1041, η. 2 ; V erm ., de Cast., η. 377.
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only in its cause has to be prevented from arising under a 

greater obligation than die pleasure that is incom plete ; 

a m ore serious reason is required for perm itting the form er 

than  the latter, both  because the  form er is a greater inordina

tion against nature and the danger of consent is greater.

(d) Sum m ary of conclusions in regard to incom plete  

venereal pleasure

1. W hen it is directly voluntary.

O utside w edlock, incom plete venereal pleasure that is 

directly voluntary, deliberately excited, or accepted w hen  

it has arisen, is grievously sinful, how ever slight its degree.

2. W hen it is involuntary.

W hen this pleasure is involuntary both in its cause and  

in itself  it is not sinful.

3. W hen it is voluntary only in its cause.

(a) If  there w as a good reason for putting the cause w hich  

aroused this pleasure, and it w as neither desired nor con

sented to, no sin is com m itted.

(Æ ) Even if there w as not any sufficient reason for putting  

such a cause, the incom plete venereal pleasure is not 

grievously im putable, because if, in fact, it has arisen, 

there w as no intention of arousing it, and no danger of 

consent to it w hen aroused, tw o conditions that are here  

supposed to exist.1

(e) The duty of resisting  sexual pleasure

W hen sexual m ovem ents are slight they m ay generally  

be disregarded, for innum erable trivial causes produce  

them . Continual apprehension about them and their 

m any causes w ill serve only to keep the m ind on the strain  

and w ould inevitably augm ent their vehem ence. D isregard  

of them  w ill be a sufficient antidote as a rule. In the case 

of those w ho are m ore easily and oftener excited, a m ore  

vigorous disregard and displeasure, w ithout m ental anxiety, 

w ill be necessary. A cceptance of venereal pleasure, even  

w hen its cause is non-voluntary, w ould be a grievous sin. 

W hen the m ovem ents and concom itant physical pleasure

1 G én., I, n. 403.
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arc vehem ent, there is a grave obligation to resist them  

in som e w ay if there is a proxim ate danger of consent 

to them . This can be know n only from experience. Posi

tive physical and direct forcible resistance is usually not 

to be recom m ended, for thereby the m otions are som e

tim es increased. Indirect resistance is sufficient w hen the  

m otions do not subside by disregarding them . This indirect 

resistance m ay be external, as w hen one changes position, 

place or occupation, or inflicts pain on the body. It is 

internal, w hen the m ind is diverted by spiritual or secular 

preoccupations, or acts of virtue are elicited, or the deter

m ination not to sin is renew ed. U sually this internal 

resistance is sufficient, but the m ind m ust be kept tranquil.

But this positive resistance m ay be om itted for a just 

reason, as w hen it is found that the m ovem ents are m ore  

easily quietened and m ore rarely arise, if they are disre

garded rather than positively resisted, or if the tem ptation  

persists a long tim e, and it is too great a strain to go on 

exercising a positive resistance.1 In  this case, as there is a  just 

reason  for passivity, one m ay be sure that divine grace w ill 

be granted to help the w ill not to consent. The reader w ill, 

of course, observe that passivity of w ill is not consent. The  

text does not im ply that passivity m eans that all resistance  

to tem ptation m ay be given up and sin com m itted.

In those cases w here the m ovem ents are due to som e  

voluntary and unnecessary act that is not sinful, resistance  

consists in rem oving the cause.

If such m ovem ents arise from  necessary or useful actions, 

they need not deter one from acting. Therefore, prayer 

should not be given up, nor frequent H oly Com m union  

abandoned, m erely because im proper phantasm s appear 

then  m ost of  all to  insinuate them selves into the im agination. 

Persons of a highly sensitive tem peram ent are som etim es 

beset w ith these phantasm s, or even w ith bodily venereal 

m otions, in the m ost prosaic or the m ost sacred circum 

stances, or they experience them  in thinking of the Saints, 

of the love of G od, of the m ystical union in the Sacram ent. 

Their burden  is great and  they  m ay  be considered as subjects

1 G én., I, n. 404 ; N oldin, I, n. 329, n. 1.
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for m edical treatm ent. The confessor w ill help them , not 

so m uch by sym pathizing, as by urging them  to be sensible 

and not to be m isled by sentim ental feelings. If the phan 

tasm s and bodily disturbances persist, these penitents m ust 

disregard them  ; they m ay be told not to confess them  as 

sins, not to  speak  of  them , never to  fall into  pride, but hum bly  

subm it to the trial.

SECTIO N 4. External Sins against Chastity

The natural consum m ated external sins against chastity  

are called natural because the sexual function is not per

verted but is used in the norm al w ay. These sins are  

fornication, adultery, incest, rape, abduction. The un

natural consum m ated sins against chastity are pollution, 

sodom y and bestiality ; in these, the natural function is 

perverted and abused.

The unconsum m ated sins against chastity are those w hich  

fall short of the full sexual act and connote incom plete 

physical venereal pleasure, procured or accepted w illingly. 

A uthors som etim es include in this category of unconsum 

m ated sins against chastity all external acts against m odesty. 

But since chastity and m odesty regard entirely different 

objects, the latter w ill be dealt w ith separately.

SECTIO N  5. Internal Sins against Chastity
Λ

The internal sins against chastity are three ; voluntary  

sinful im m odest phantasm s, volitional com placency in  

represented sins against chastity, and unchaste desires.

1. Thoughts or Phantasm s

Im m odest thoughts, strictly speaking, are phantasm s of 

im m odest objects. They, like im m odesty of all kinds, are  

not, in them selves, sinful, but they are capable of arousing  

venereal pleasure.1

The purely intellectual consideration of unchaste actions, 

such as the speculative consideration as to w hat constitutes 

adultery, fornication or incest, is not sinful. Such purely  

m ental processes m ust take place in the Law  Courts, in the

1 This statem ent is explained in a note at the end of the chapter, p. 254.
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confessional, and in w riting and reading treatises such as 

the present one. But w hen this process is joined, as ordin

arily it m ust be joined, w ith im aginative phantasm s of the  

several sins in their physical aspects, it is possible that the  

thoughts m ay arouse sexual pleasure. The m orality of 

entertaining such, phantasm s is here considered.

1. Im m odest thoughts or phantasm s entertained w ith  

lustful intent, that is, w ith the m otive of deriving pleasure  

in the venereal delectation w hich they do or m ay  arouse, 

is a grievous sin. Their sinfulness consists both in the  

intention  and in the actual fact of  consenting to  the pleasure.

2. To neglect to dispel im m odest thoughts that arouse  

only slight sexual feelings, if the thoughts are entertained  

from levity, curiosity or sloth in putting them aw ay, is a  

venial sin, provided there is no evil desire and provided no 

consent is given to the pleasure.

3. Im m odest phantasm s should indeed be dispelled at 

once. If, how ever, they persist, and cannot be dispelled  

w ithout considerable trouble and anxiety, there is no sin  

com m itted so long as no consent is given. Those persons 

w ho  are the unw illing  victim s of  persistent im pure phantasm s 

m ay  be reassured that they do  not com m it sin. They  should  

cease to be over-anxious, since anxiety keeps the m ind on  

the strain. They should quietly and firm ly turn to other 

thoughts, especially  to  prayer. In  circum stances  w here  these 

evil phantasm s are inevitable, the victim of them should  

proceed about his w ork as if the thoughts did not exist. 

Candid m anifestation to a confessor w ill‘be a great help. 

A t all costs, the victim should never becom e dejected, for 

dejection is a snare of the devil.1

4. To excite im m odest phantasm s from  desire of lust is 

grievously sinful, as also if, from  the nature of  the phantasm , 

a person know ingly exposes him self to the proxim ate danger 

of consent to venereal pleasure ; otherw ise a venial sin  

w ill be com m itted if there is not a sufficient reason for 

evoking the phantasm . N o sin w ill be com m itted if  there is 

a sufficient reason for doing so.2 . Therefore, the positive

1 V erm ., de Cast., η. 367. 3 V erm ., de Cast., η. 367, note 2, b.

•. ·
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obligation of rejecting im pure and useless phantasm s is not a 

grave one except in so far as the proxim ate danger of  consent 

to insurgent venereal pleasure is to be rem oved. The danger 

w ill norm ally be rem oved by an interior act of dissent once 

or tw ice in the sam e tem ptation.1

1 V erm ., de Cast., n. 367, note 3 ; N oIdin, IV , n. 61, r, d.

5. To entertain such thoughts for a good m oral reason  

is not sinful, even though they m ay produce venereal 

pleasure, consent to w hich is w ithheld.

6. A ll im m odest thoughts, as such, i.e., if they are not 

desires nor approval of sin, w ould be of the sam e specific 

m oral species, if  they  all have the one  aim  and  result, nam ely, 

to excite venereal pleasure. It is the pleasure alone that 

is then the ultim ate object of the w ill. The confessor 

should not ask penitents w hat the  subject of  the thought w as, 

apart from  desires and com placency, for that is im m aterial. 

The  confession of  bad thoughts includes, as m ay  be  supposed, 

the confession of intention of deriving pleasure from them , 

or the actual pleasure taken. The only point to explain  

or to understand is the gravity of the thoughts. W hen, 

how 'ever, pollution, if  sinful, has taken place, it w ould have  

to be confessed as an additional sin ; it is not confessed by  

confession m erely of bad thoughts.

2. D eliberate Com placency

This internal act of the w ill consists in the volitional 

approval of som e specific sin as represented by  the im agina

tion. It has no necessary reference to sexual pleasure  

aroused. In this, as in all other m atters, the sin is the ap 

proval of w hat is sinful.

D eliberate com placency in any sin of im purity is of the  

sam e species and gravity as is the sin represented and  

approved, for the sinful object is the object of the w ill. 

Thus, com placency in im agined adultery— prescinding from  

desire for it— is a grievous sin against chastity and justice  

both.

This deliberate com placency is not usually concerned  

w ith the differentiating circum stances of the sinful object.
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Thus, com placency in adultery and fornication is usually  

one and the sam e specific com placency, for the circum stance 

of m arriage does not usually enter into the object of com 

placency. If any specific sinful circum stance, as a fact, 

has entered into the act of com placency, that circum stance  

w ould have entered into the specific sinfulness of the act, 

if it has a specific m orality. Thus, com placency in repre

sented adultery, because it is such, contracts the specific  

sinfulness of  adultery. It is, how ever, reasonable to suppose  

that such circum stances do not norm ally enter into the act 

of com placency. D eliberate com placency can easily shade  

off into inefficacious desire, w hich is a different sin. It is 

right that the confessor should som etim es ask if any desires 

w ere fostered, and if they w ere, w hat their object w as. 

Sim ilarly, com placency in an obscene object represented  

differs from  the consent to the sexual pleasure aroused. It 

is also right that a confessor should ask if consent w as given  

to consequences. But it w ill often be prudent to om it 

such questions, for these distinctions are not very obvious 

to ordinary penitents. J**

These desires have for their object the doing of an evil 

act. Since the inefficacious desire of doing w hat is evil 

does not differ m orally from the desire that is efficacious, 

the distinction need not trouble confessor or penitent.

A n unchaste desire is sinful to the sam e extent and in  

the sam e degree as the object desired : “ But I say to you, 

that w hosoever shall look on a w om an to lust after her 

hath already com m itted adultery w ith her in his heart ”  

(M t. 5, 28).

Im pure desires, as all other evil desires, contract the  

specific sinfulness of the circum stances of the object, for 

the object is a concrete one, and the w ill is draw n to it as 

it is. Thus, the desire of adultery is w orse than the desire  

of fornication. The confessor m ay rightly ask w hat w as 

the object of evil desires, but he should avoid doing so if 

scandal is likely.



SECTIO N 6. External Im m odesty

1. Custom  and  Convention

External im m odest acts are reducible to  looks and touches. 

O ther external acts that arouse sexual pleasure, as im m odest 

conversation, reading and singing, do so indirectly, that is, 

through the m edium of thoughts w hich they suggest. A ll 

M oral theologians have to take into consideration the dif

ferent parts of  the  hum an  body  in respect of their influence, 

w hen touched  or exposed to view , in arousing  libidinous ex

citation. The  distinction betw een part and part is reasonable  

and is endorsed by conventions am ong all civilized peoples. 

To  those w hose business it is to see nature close at hand, one  

part of the body  is very m uch the  sam e as any  other part, so  

far as they  are  affected by the sight of or contact w ith them . 

But in the case of others, speaking in general, the organs of 

generation  and adjacent parts, w hen  touched  or gazed upon, 

are apt to arouse sexuality, w hereas other parts have not 

the sam e effect. N evertheless, they m ay do so and are  

calculated to do so if the exposure is excessive and unusual 

and contrary to the custom s and conventions of a given  

place. The parts of the body w hose exposure norm ally  

arouses sexuality are term ed the unbecom ing parts, for 

they  are  norm ally  concealed. But custom s differ in different 

countries, so that it w ould be exaggerated to lay dow n  

general rules for all indiscrim inately. The face, hands and  

feet are so com pletely exposed in nearly every country that 

the sight of them  does not cause any trouble except in the  

m orbid and in perverts for w hom  general principles are of 

no avail. W hat is custom ary does not affect us. If, there

fore, in course of tim e, the prevailing present custom in  

this country for w om en and girls to expose a good deal 

m ore of their bodies than w as' usual in form er tim es 

becom es a universal practice, such exposure w ill cease to  

trouble m en, and it m ay not be so necessary then, as w e 

believe it now  is, to speak of the present am ount of  exposure  

as unbecom ing, dangerous and im m odest. But the tendency  

of all civilized peoples has been in the direction of external
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m odesty, so that the extrem e fashions now  in vogue m ay be  

only a tem porary' phase and w ill not have succeeded in  

breaking dow n the appreciation of the fact that m odesty  

is w om an ’s best adornm ent.

2. Im m odesty as O bject in the M oral Sphere

N o act of im m odesty, strictly speaking, is, in itself, either 

m orally good or m orally evil. Its m oral aspect depends on  

various extrinsic circum stances. But all acts of im m odesty  

have a natural tendency to excite to sexuality ow ing to  

hum an concupiscence. Experience proves that im m odesty  

arouses venereal pleasure or entails the danger of its in- 

surgence, and w hen it is aroused, there is the possibility of 

consent to it. Since that possibility m ay arise, it is precisely  

that relation w hich can m ake im m odesty m orally evil, 

w hen, that is to say, it is m orally evil to expose oneself 

or others needlessly to the danger of the insurgence of 

sexual pleasure. The virtue of m odesty safeguards the  

virtue of chastity by inclining one to close all avenues to  

im purity, and im m odesty is undoubtedly a broad avenue. 

W hen m odesty is violated, the w ay  is prepared for im purity. 

Furtherm ore, since im m odest acts produce norm ally a  

certain sensitive— and very often a venereal— gratification, 

it is very easy, through im m odesty, for the  judgm ent to be  

disturbed, and for one to suppose that w hat really proceeds 

from the desire of lust is m erely an indifferent act, or a  

useful one. In reference to others, im m odesty done in their 

presence evinces a tendency to lust and acts as an incite

m ent to it. Im m odesty, therefore, has to be avoided, chiefly  

ow ing to the  danger of  unchastity. W here  there  is no  danger 

of  sexual pleasure arising from  im m odesty, actions contrary  

to  m odesty  are  sins of  sensuality, but not sins against chastity.1

Solitary acts of im m odesty indulged in for the sake of 

the concom itant or ensuing venereal pleasure do not specifi

cally differ from  one another, for their inordination consists 

in procuring, or w ishing to procure, or in accepting that 

pleasure. H ow that pleasure w as stim ulated, w hether by  

this or that particular m eans, or this and that sense, is

1 N oldin, op. cit., n. 51.
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irrelevant. Confessors w ill, therefore, check penitents w ho  

attem pt to describe in detail the m eans by w hich they pro

cured the sinful pleasure if it w as solitary. It is obvious 

that acts of im m odesty differ specifically from sins of 

im purity. The latter are not confessed by confessing the 

form er, though a confessor m ay often legitim ately presum e  

that by im m odesty an uninstructed penitent m eans a sin of 

im purity.

fox.*

Τ·> *

3. M otive in Im m odesty

Im m odest acts, how ever slight they m ay be, that are done  

from  the m otive of  exciting  lust, even though  it do  not ensue, 

are grievous sins.

W hen im m odesty is indulged in from  curiosity or playful

ness, and therefore perfunctorily, it is usually a venial sin.

W hen bodily exposure or acts are perm itted for a 

sufficient reason, no sin is com m itted, even should venereal 

pleasure arise, to w hich no consent is given. But a grave  

reason is required for those acts w hich m ore readily and  

norm ally excite sexual m otions, and consequently necessity  

alone w ould excuse m any actions in this sphere, such as 

those w hich have to be done to patients by nurses and  

doctors.

4. Im m odesty differentiated by its O bject

Just as adultery, incest, fornication differ specifically and  

m ust be severally confessed, so the im m odest touching of 

another is determ ined in its m oral aspect by the circum 

stances of that other. Thus, the im m odest sinful touching  

of a m arried w om an differs in its m oral aspect from the  

sam e touching of the unm arried. Sinful im m odesty w ith  

a fem ale differs from that w ith a m ale. But the specific 

sinfulness m ust be intended that it m ay be m orally incurred, 

for it is possible that in m any cases the only aim  intended  

is personal venereal gratification w ithout any w ish, desire  

for, or com placency in anything m ore. But the sin of 

scandal w ill alw ays be an added sin, and that of injustice, 

in  sins w ith m arried persons.
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Im m odest gazing at others m ay be m orally differentiated  

by the kind of person looked at. It w ould indeed be so  

if desire of touching or of the consum m ated act w ere  

added. It is held by som e authors that difference of sex  

in this m atter constitutes difference of sin ; this m ay be  

so in  som e cases, but it is not necessarily  so in all, for specific 

difference of sin w ould depend on the interior act of desire  

or com placency.

5. The Circum stance of concom itant D anger .

Im m odest acts done w ithout the explicit and direct inten

tion of  exciting  personal venereal pleasure— for this w ould be  

a grievous sin— m ust be judged, as to their m oral aspect, 

by reference to the danger w hich they create of arousing  

venereal m ovem ents and pollution. They are to be  judged  

in respect of their pow er of inciting the w ill to consent to  

the effects, w here the effect is incom plete pleasure, and of 

their pow er to  produce actual pollution, a  gross inordination. 

Those im m odest actions are, therefore, to be avoided under 

grave obligation w hich, of their nature and for a particular 

individual, can be said to excite to pollution, or proxim ately  

and notably to sexual m otions, consent to w hich is likely. 

Those are to be avoided under at least light obligation  

w hich, of their nature and for a particular individual, have  

only a rem ote and  slight pow er of doing  so. O nly the m ost 

general statem ents can be m ade as to w hat acts excite to  

lust notably, and w hat do so only slightly. M en are of 

such different com plexions in this m atter that w hat is true  

of  one stage of  life is not true of  another ; and  custom , m oral 

education, m ental training, public opinion, conventions and  

fashion m ake an im m ense difference. N evertheless, the  

follow ing considerations w ill help to a just discrim ination. 

To specify w ith any degree of plausibility the influence that 

certain acts have in exciting to sexual m ovem ents, w e m ust 

consider the character of the acts, their circum stances, 

and the tem peram ent of  the agent.

G enerally speaking, acts differ in their pow er of exciting  

to those m ovem ents, for som e do so of their nature and

v o l . π— p
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practically universally, and that to a great degree, w hilst 

other acts excite only very slightly. Furtherm ore, acts that 

w ould not of them selves greatly excite w ill do so if  repeated  

or protracted, and  m ore especially if  they  are perform ed  w ith  

ardour or under the stress of passion. A gain, subjective 

disposition is a deciding factor in the influence of any act 

to stim ulate sexual m otions. These three elem ents w ill 

practically decide the sinfulness of im m odesty, nam ely, 

the quality  of  the act itself, the circum stances, the disposition  

of the agent. W hen, therefore, divines put certain acts 

into the categories of grievous sins, they are speaking only  

of w hat norm ally happens, and they are taking general 

experience as their standard. W hen they say that certain  

im m odest acts are  grievous sins, they  m ean that these should  

norm ally be avoided under serious obligation.

6. Im m odest Conversation

Im m odest conversation or singing w ith the intention of 

exciting the hearers to lust is a grievous sin. If, how ever, 

the w ords used are m erely suggestive or only slightly objec

tionable, or if, being obscene, they are spoken or sung  

jocosely, w ith no evil intention, the sin is venial. Coarse 

and detailed description of  sexual m atters m ight not greatly  

excite persons in m iddle age, but they w ould do so in the 

case of  the young, and  w ould then be a grave sin of  scandal. 

M erely to overhear obscene conversation is a m isfortune, 

but to listen to it so as to encourage it, or to take delight in  

it for the sake of the sensual pleasure that it excites, is a 

grievous sin. To listen from  curiosity, as children do and  

are besm irched, or to laugh at obscene jokes from hum an  

respect, and  even to add a w ord, is not per se a grievous sin.

The confessor w ill judge of the gravity of these sins of 

the tongue w ith the greatest difficulty. H e should never 

ask penitents to repeat the objectionable w ords nor even  

to hint at them , and w ill check any attem pt to do so. The  

obscenity and filth that are bandied about in shops and  

factories and w herever m en and  w om en congregate at w ork  

are m ost unbecom ing to the sacred Tribunal. Such  

language is so com m on in m ost if not in all countries, that

Ί
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7. D angerous Reading

it ceases to have m uch effect on the hearers. N evertheless, 

* the very young, going to w ork w ith the innocence of their 

childhood as yet unspoilt, are greatly shocked and dis

tressed. The confessor w ill very w isely prepare them for 

these trials, by urging them  to take no notice of  the scandal

ous behaviour and conversation of others.

The reading of a very obscene book w ithout sufficient 

reason is usually a grievous sin. If the book m ust be read  

officially, or for the purpose of  necessary refutation or neces

sary know ledge or for exam ination or style, alw ays w ith  

perm ission, no sin is com m itted by the m ere reading. If 

it is read in spite of the Church ’s prohibition, but is not 

likely to cause any sexual disturbance, nor causes any, the  

sin is one of disobedience, and is a grave one.

The reading  of slightly objectionable books out of m erely  

idle curiosity and w ithout evil intention  is a  venial sin. This 

is the case w ith those novels w hich portray too passionate  

love. To read such books, not in them selves dangerous 

in a great degree, w ith an evil intention, is a grievous sin. 

In  any  case, m uch novel reading  is dangerous for the  young, 

as it fills their m inds w ith thoughts on sex, and they fall 

victim s to a not uncom m on habit of thinking that sex is 

the only  subject that m atters, that sex pervades everything, 

and that it is the preoccupation of nearly half the race.

The greater  the  danger to the virtue  of  chastity the  greater 

m ust be the justifying reason for reading w hat are called  

dangerous books.

8. N ude O bjects and N udism

A ncient statuary of the nude is not usually any incite

m ent to lust. M odern statuary of the nude or of the  

scarcely veiled, and m ost of all, photographs of the nude, 

are m uch m ore dangerous. A ccount m ust be taken of the  

object represented, of the m ode of representation, of the  

obvious purpose of  it, and the reason  for studying the  nude. 

Protracted gazing w ithout any  just reason w ill usually be a  

grievous sin. The practice of painting and m odelling from



228  TH E D ECA LO G U E

the nude m ay be necessary for purposes of art and science. 

W here it is custom ary to paint from the nude, all reason

able precautions should be taken not to allow it to be the 

occasion of sin for the students. A m ongst these reasonable 

precautions are the veiling of the sexual parts, the avoid

ance of m ixed classes, the checking of obscenity and  

ribaldry ’. If nudities are necessary or custom ary, a girl 

should not offer herself as a m odel, except under stringent 

conditions that w ill safeguard her, and only  if such occupa

tion is necessary for livelihood, and for a brief tim e, until 

she is able to find som e other w ’ork of a less dangerous 

nature. Solid m odels for the study of anatom y and  physio

logy require no defence ; by those w ho have not to study  

these subjects professionally, they m ay be used or not 

according to the principles applied to the reading of 

dangerous books.

Sun baths and air baths taken by m em bers of both  

sexes together and w ithout costum es are fertile sources of 

grievous sins, and there is no justification for them . 

G ym nastic exercises of nude m ales and fem ales together 

are unnecessary and an offence against m odesty. In  

gym nastic exercises, even w here uniform s are w orn, special 

care is to be taken of Christian m odesty in young w om en  

and girls, w hich is so gravely im paired by any  such kind of 

exhibition in public.1

9. Film s

H is H oliness, Pope Pius X I, w rote an Encyclical letter on  

Film s or M otion Pictures, June 29, 1936. H is H oliness laid  

dow n rules w hich m ust regulate our attitude tow ards the  

cinem a. These rules m ay be indicated briefly, since the  

cinem a has presented for years and still presents a grave  

m oral problem . These are the rules in sum m ary.

I. The m ore m arvellous the progress of the m otion  

picture art and  industry, the m ore pernicious and deadly  has 

it show n itself to m orality and religion and even to the very  

decencies of  hum an  society.

J Encycl. letter of Pope Pius X I on the Christian Education of Y outh.



FILM S  22û

2. Recreation has becom e a necessity to people w ho  

w ork under the fatiguing  conditions of  m odern  industry, but 

it m ust be w orthy of the rational nature of m an and there

fore m ust be m orally healthy.

3. Since the cinem a is in reality a sort of object lesson  

w hich, for good or for evil, teaches the m ajority of m en  

m ore effectively than abstract reasoning, it m ust be elevated  

to conform ity w ith the aim s of a Christian conscience and  

saved from depraving and dem oralizing effects.

4. Everyone know s w hat dam age is done to the soul by 

bad m otion pictures. They are occasions of sin ; they  

seduce young people along the w ays of  evil by  glorifying the  

passions ; they show  life under a false light ; they destroy  

pure love, respect for m arriage, affection  for the  fam ily. O n  

the other hand, good m otion pictures are capable of exer

cising a profoundly m oral influence on those w ho see them . 

In addition to affording recreation, they are able to arouse  

noble ideals of life, to com m unicate valuable conceptions, 

to im part a better know ledge of the history and the beauty  

of the Fatherland and other countries, or at least to favour 

understanding am ong nations, social classes and races, to  

cham pion the cause of  justice, to give new  life to the claim s . 

of  virtue and to contribute positively to the genesis of a  just 

social order in the w orld.

5. A t the very  age w hen  the m oral sense is being  form ed, 

and  w hen  the notions and  sentim ents ofjustice and  rectitude, 

of  duty and obligation, and of  ideals of life are being devel

oped, the  m otion  picture, w ith  its direct propaganda, assum es 

a position of  com m anding influence. It is unfortunate that, 

in the present state of affairs, this influence is frequently  

exercised for evil. It is, therefore, one of the suprem e 

necessities of  our tim e to w atch and  to  labour to the end that 

the m otion picture be no longer a school of corruption, but 

that it be transform ed into an effectual instrum ent for the  

education and the elevation of m ankind.

Pastoral N otes

I. The pastor and confessor experience great difficulty  in  

applying principles to the concrete case. A confessor w ill
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often be left in doubt as to  w hat a penitent m eans, w hilst, on  

the other hand, he w ill rightly refrain from  asking questions 

lest he ask too m uch and give scandal. Penitents have 

a natural repugnance to being precise in their explanations, 

and the confessor w ill not press them . Expressions are 

used w hich appear to the confessor very vague, yet to the 

penitent, w ith his lack of education and m ental precision, 

m ay express the facts exactly as they are in  his m ind. W ith  

children below  the age of  puberty, the confessor w ill accept 

the confession as it is m ade, w ithout troubling about species 

and w ithout raising the m atter of sex, unless the need is 

very obvious. This, w e believe, is very im portant ; con

fessors should never harry children, for their sins are usually  

against m odesty not against chastity. In the crow ded and  

m ean streets of our cities, children take sex as a plain  

m atter of  fact, and are so habituated to w hat the sheltered  

child w ould regard as shocking, that they take little notice 

of it, m uch less, indeed, than adults usually suppose. A t 

the age of puberty or a little before, they becom e conscious 

of a curiosity w hich the Catholic child know s in som e 

undefined w ay to be dangerous. They are then apt to  

begin to talk w ith those of their ow n age about w hat they  

know is forbidden by their conscience. They should be 

urged to keep a guard over their eyes and tongue.

2. The greatest care should be taken by parents that 

their young children should not be exposed to the danger 

of im m ature sexuality. Even the youngest children have a 

tendency to venereal excitation, and it w ould be both dis

graceful and a grievous sin against chastity and justice to  

provoke them to it. Som e deplorable practices obtain  

am ongst sections of H indus in view  of early child m arriages 

and sexual precocity. M others w ho have regard for the  

m ental balance and physical grow th of their children w ill 

check all im m odesty and  w ill scrutinize the  behaviour of  the  

nurses of their children and of their children ’s playm ates. 

O ne of long  experience has said that it is a delusion to sup

pose that a child below  the age of puberty  is a sexless being. 

The herding together of even tiny children w ithout close 

supervision m eans, alm ost inevitably, that their anim al

—

1



CH ILD REN ’S CO N FESSIO N S 23 i 

instincts lead them into indecent play. A  judge of the  

Juvenile Court of D enver stated that nine-tenths of the  

girls w ho go w rong do so ow ing to the inattention of their 

parents, and that in the case of m ost prostitutes, the  

m ischief is really done before the age of tw elve. Every  

w ayw ard girl to w hom he had talked about'her dow nfall 

assured him  of that truth. 
*

3. If children appear to be beginning to contract bad  

habits or to go w ith bad com panions, the confessor w ill do 

w ell to  urge m ost strongly  frequent confession  and  H oly  Com 

m union. The consideration w hich appeals m ost to young  

children and  especially  to the chivalrous boy, is the helpless

ness of  the  D ivine Infant. A  short prayer daily  to  the  Infant 

Jesus should be the child ’s shield and refuge. The girl 

child w ho is being corrupted should be exhorted to resist 

her diabolical assailant, and the m ost effectual resistance 

is to cry. If she w ould reveal all to her ow n m other, if 

not a w orthless one, the rem edy w ould soon be applied ; 

but children often  cannot be induced  to do  so. Such  pitiable  

cases have to be left to the A ngels. The victim s w ill later 

find a hom e in those children ’s hospitals w here a ruined  

body is som etim es patched up.

Boys and girls should be urged to go to confession  

frequently, and to H oly Com m union daily, if possible, and  

should  join som e sodality w here they can m eet other good  

Catholics. The danger to Christian virtue in every city is 

indeed great. Children are singularly screened from sin  

if  they  practise their religious duties, but their nature cannot 

cope w ith  tem ptations w ithout the graces of  the Sacram ents. 

W hen they cease to go regularly to H oly Com m union, they  

w ill cease to attend  M ass, and that is the beginning  of  inevit

able relapse. Love of religion is fostered by the practice 

of  Catholic devotions. Therefore, the confessor w ill encour

age these children to have and to practise a great devotion  

to the Blessed M other of G od and to the Sacred Passion. 

W e believe that, in the early years, devotion to our Blessed  

Lady has the greatest attraction  for children. The crucifix, 

too, appeals strongly to them . The confessor w ill never 

tire of asking them  if they have a rosary and if they recite
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it, and w ill urge them  to have a crucifix or a picture of it 

in their room  at hom e. W ithout som e such devotions, boys 

and girls give up the Sacram ents and the Church and  join  

the  great arm y  of  the indifferent. The  confessor w ho realizes 

that w hereas he leads a sheltered life these w eaklings are 

exposed daily and all day to pagan influences, w ill leave 

nothing undone, by prayer, advice and organization, to  

save these children from becom ing early captives to the 

allurem ents of sin.

4. A  m orbid  sexuality  exists in  som e persons, due possibly  

to som e factor of  heredity, oftener due to early up-bringing, 

bad habits, environm ents, and false standards of m orality. 

U nder the influence of  this tendency, at first slight and such  

as could be overcom e w ithout very great difficulty, turned  

into other channels and sublim ated, the state becom es 

m ainly pathological. H abits acquired in early youth  

becom e inveterate and produce the disease w hich the habit 

vainly  seeks to assuage. The habit is som etim es contracted  

in  childhood through w ant of  cleanliness, or because childish  

ailm ents have been neglected, or by the discovery early on  

of voluptuous sensations that m ay arise from  very ordinary  

actions. Local irritations in both m ale and fem ale occasion  

tactile m anipulations, w hich produce sexual excitem ent, 

and if self-restraint is abandoned, a disease ensues. The  

act of  m asturbation, even w ithout pollution, often repeated, 

gives rise to hyperaesthesia of the internal organs to such a 

degree that the sufferer is forced to seek relief by solitary  

unnatural acts. The vicious circle is com plete, and the  

disease w ith its supposed alleviation keeps the m ind centred  

on sexual gratification. Both m ind and body are in active 

alliance. Self-control is then very difficult. M edical treat

m ent w ill be advisable, and the curative treatm ent m ay be 

long and troublesom e. If the state has not becom e too  

accentuated, m arriage m ay prove to be a rem edy, but in  

m any cases m arriage is no rem edy at all, and the patient 

has to suffer for w ant of an outlet that is never, nor can  

ever be, given to his excessive sexuality. Though it is easy  

to exaggerate the consequences of m asturbation, those  

consequences do exist. The confessor w ill acquaint him self
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w ith a little at least of the literature— often m orbid and  

objectionable— on this subject, and w ill then be able to  

have a great sym pathy for these sufferers. H e w ill not 

m ake the m istake of thinking that exhortations to virtue  

w ill avail in curing w hat is a physical disease. O ne  

can som etim es over-em phasize the pow er of the w ill over 

the body, one cannot insist too strongly  on the help  w hich a 

w ell-regulated bodily regim en can afford the practice of 

virtue.

The m orbid pathological condition described show $ itself 

som etim es in priapism w hich, how ever, m ay be due to  

m any  other causes, and  also in  satyriasis and nym phom ania, 

term s w hich express a state of excessive sexual im pulse in  

m ale and fem ale respectively. Though such cases are  

fortunately rare, the confessor w ho lights on the rare case  

w ill bestow  upon it his m ost earnest regard and help. But 

m edical advice should be sought in the first instance.

5. N octurnal em issions are sources of anxiety to the  

young, w ho  should  be plainly  told  w hat their attitude to  them  

ought to  be. It is stated by doctors that an  em ission during  

the night every ten days— perhaps a little oftener— in early  

m anhood before m arriage need cause no anxiety, if they  

do not produce a sense of depression and lassitude.  Later 

in life celibates m ay experience them  m onthly, half-yearly, 

or very seldom . Rigorous care in abstaining from all 

sexual thoughts, m oderate diet at night, light covering, 

fresh air and exercise, w ill usually dim inish too great 

frequency. W hen the em ission is spontaneous and in 

voluntary, both in itself and in its cause, it is no sin. W hen  

the effect of an occasional em ission is felt to be beneficial, 

it m ay  be  desired  for the  sake  of  the  benefit it gives in  relieving  

congestion and dim inishing concupiscence, but it m ay not, 

of  course, be desired for its ow n sake or for the concom itant 

pleasure, and care m ust be taken that desire for the good  

effect does not becom e desire for the thing itself.

1

1 N otandum quod m edici loquuntur de naturali em issione, quæ est cum  

erectione in m aribus. D e em issionibus inter diem , si frequentes sint, alia  

est quæstio. O pus est tunc m edici ut fiat cessatio.

A  natural, em ission in one w ho is only half-aw ake, even if
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then consented to, is not a grievous sin, for the m ind and  

w ill are not fully  active. If, w hilst it is taking place, it fully  

arouse the sleeper, it w ould be a grievous sin to take pleasure 

in it, or to provoke it still further. In doubt as to sin com 

m itted, one m ust judge by presum ptions.

A n em ission that w as voluntary in its cause, the result 

being foreseen but not intended w hen the cause w as put, 

is im putable as a grievous sin if the cause w as put w ithout 

sufficient reason and w ith full advertence, and if the cause, 

of  its ow n nature, that is, a cause in the sexual sphere, w ould  

have a proxim ate and serious influence in producing the 

effect ; if the influence w ere rem ote and slight, a venial 

sin w ould be im putable. The sin is com m itted w hen the 

cause is put.

A ctions that are in them selves perm issible and done for 

a sufficient reason, even if  it is foreseen that they w ill cause 

a nocturnal em ission, are not sinful ; such, for exam ple, 

are m oderate eating and drinking, necessary study, reason

able recreation, theatre going, w here the plays are unobjec

tionable. Em issions arising and foreseen in consequence of 

sinful .thoughts and desires, obscene reading, sinful conver

sations, undesirable com pany-keeping, objectionable dances, 

. plays and show s are im puted as grievous or as light sins 

against chastity, in proportion as these causes have a prox

im ate and serious, or a rem ote and slight influence on the  

foreseen result.

6. A s soon as sex ideas, and  preoccupation w ith sex, find  

their w ay into consciousness, certain nerve centres are  

excited, and m ore blood finds its w ay to the sex centres of 

the  spinal cord, thus highly  sensitizing  them . These produce  

physical effects on the external sex apparatus. There is 

then increased attention to the sex sphere and the m ind is 

apt to becom e absorbed. A ction and reaction continue  

to increase the excitation, unless there is som e definite  

distraction of attention. Preoccupation of m ind w ith sex  

thoughts m akes for em phasis of feelings to such a degree  

that their suppression becom es extrem ely difficult. But 

the reaction w hich takes place in the tissues of the body is 

not so im portant as that w hich takes place in the brain, if
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attention continues to be concentrated on sex subjects so  

exclusively as to prevent diversion of  m ind from  taking  place.

To explain this supersensitiveness of parts of the body  

to w hich concentrated attention is paid, Ram on y Cajal 

form ulated w hat he term ed the law of avalanche. This 

m eans that a disturbance, at first localized, is diffused over 

a great m any of the cells of the brain if attention is focused  

upon it. Consequently, it is easy to understand how sex  

feelings get beyond control if  the original stim ulus is fostered  

rather than suppressed. W hen sex feelings are deliberately  

provoked by reading about sexual incidents or in any other 

w ay, and if the attention becom es concentrated upon them , 

sex excitem ent m ay carry a m an aw ay, so that ordinary  

m otives w ill not control him . Persons w ho perm it them 

selves to becom e addicted to sex thoughts act thereby on  

their ow n sex sphere and increase its sensitivity and irrita

bility, so as to m ake it alm ost im possible for them  to  check  

their sex im pulses. Before long, a slight im pulse w ill be  

sufficient to produce a great effect. O bsession w ith sex  

becom es habitual, and repression becom es so difficult that 

the struggle is given up. O n the other hand, w hen sex  

excitem ent is absent to as great an extent as possible during  

early years, and is controlled— as Catholics are taught to  

control it— during adolescence, continence becom es not 

very difficult ; at least it m ay be m aintained w ithout 

the necessity for m ore than com paratively easy repressive  

m easures in m ost cases.

For proper sexual conduct, ' therefore, it is ever so m uch  

m ore im portant to avoid sex excitem ents of various kinds 

than to have any am ount of inform ation given on sex. 

Y oung people m ust be helped to avoid these sex  incitem ents. 

A voidance of  stim ulation of  sexual im pulses m uch  m ore than  

inform ation w ill help m en and w om en to live their lives 

properly. In  recent years, sex has been positively obtruded  

on the m inds of young and m iddle-aged, by plays, novels 

of a sham eless character, by cinem as, the m ore abandoned  

conduct of girls enjoying a new ly-w on freedom , by scanty  

dress and m any other factors. There is no doubt w hatever 

that the young have been introduced to the realm of sex

I
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prem aturely and rather forcibly. If the boys at school, 

w here large num bers of  them  are associated together w ithout 

the w holesom e inhibiting influence of fam ily life, found it 

difficult form erly to keep a check on their sexual im pulses, 

they m ust now  find the task doubly hard.1

1 The above is taken in substance from Sex Instruction by D r. Jam es J. 

W alsh, in the Homiletic and Pastoral Review, June, 1930. 

sam e w riter have appeared in previous issues. The  

pressing question is instructive and tim ely.
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SECTIO 7. D e Peccatis Externis contra Castitatem

Peccari potest externe contra castitatem quando volun

tas ita suo im perio m em bra m ovet, ut eo m odo agant 

quo functio gencrativa contra rectam rationem exercetur. 

Q uum  vero organa generationis ad id tantum  inserviant ut 

rectum generationis ordinem expleant, m anifestum est 

peccata adesse quando ille ordo per actum venereum  

turbatur. Jam vero, organa generationis possunt eorum  

actum naturalem com plete per sem inis effusionem in  

m aribus, per hum oris vaginalis effusionem in fem inis 

exercere sive juxta sive contra naturam . A ctio fit juxta  

naturam , physice loquendo, sive quando ex actione con

ceptio per se sequi potest, sive quando conceptio non  

positive in ipso agendi m odo im peditur. A ctio generativa 

fit contra naturam , physice loquendo, quando in ipsa  

actione conceptio prorsus positive physice im peditur, ut 

in pollutione, in usu instrum entorum quæ conceptionem  

im pediunt, vel quando  ipsa  actio  est innaturalis, ut in  accessu  

ad eundem  sexum  vel vas indebitum  vel diversam  speciem .

Peccata juxta naturam sunt fornicatio, adulterium , in 

cestus, stuprum , raptus. Peccata contra naturam sunt 

pollutio, sodom ia, bestialitas. Q uum vero om nia haec 

peccata specifice m oraliter inter se differant, nam  diversam  

specificam inordinationem singula im portant, confitenda  

sunt juxta speciem infim am m oralem , et ideo necesse est 

eorum  species m orales singulae a  confessariis et a  pœ nitentibus 

probe intelligantur.

1. D e Peccatis juxta N aturam
*

1. Fornicatio

Fornicatio est com pleta et vera copula extraconjugalis, 

m utuo consensu facta, seu ea copula quae exercetur extra  

legitim um  vinculum  m atrim oniale. In definitione supponi

tur copula in qua fit sem inis effusio a parte viri. Si copula  

fit sine tali effusione, nam  fem inae effusio nil ad rem  facit 

ratione hujus peccati, adest tactus im pudicus cum  attentata  

fornicatione. Si vero effusio sem inis voluntarie fit post
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abruptionem  copulæ , adest pejus peccatum , scii., onanism us. 

Caute interrogandi fornicarii de conceptione im pedita ; 

interrogari tam en possunt, quum  hodie tam  late spargatur 

hæc praxis nefanda, ut in m ultis supponi possit.

Specifica m alitia hujus peccati, scii., fornicationis in eo 

est sita quod  actus luxuriæ  contra ordinem  naturæ  exercetur, 

eo quod hoc peccatum  per se connotât unionem  instabilem  

parentum et consequenter ducit ad incuriam prolis circa 

educationem physicam , m oralem et intellectualem , qua  

de re debitæ hum ani generis propagationi opponitur. 

Fornicatio nil aliud est quam vagus concubitus. A ctus 

fornicationis non differt specie ab actu m eretricii. A rgu

m entum theologicum contra hoc peccatum hauritur ex  

epistolis S. Pauli (1 Cor., 6, 9 ; Ephes. 5, 5 ; G al. 5, 19-21), 

ubi fornicarii enum erantur inter eos qui a regno D ei ex

cluduntur. Q uod A postolus ibi loquitur de vel unico  

fornicationis actu inde m anifestum videtur quod perspici 

nequit cur habitualis fornicatio intellegi debeat, nam  

num erus peccatorum speciem non constituit. Insuper, 

Pp. Innocentius X I sententiam dam navit eorum qui 

docebant istud peccatum m alum esse quia prohibitum . 

U nde clarum  est esse prohibitum  quia est intrinsece m alum , 

et quidem graviter ob rationes allatas. M eretricium est 

extirpandum  publica auctoritate. Q uod  si hoc fieri nequeat, 

coercendum est inter lim ites, ubi non potest esse honestis 

civibus scandalosum  et m olestum . Si quando tolerari vide

atur, notandum est tolerantiam non esse approbationem .

2. A dulterium

A dulterium  est copula inter virum  et fem inam , quorum  

saltem  alterutra persona est conjugata. H oc peccatum  est 

contra castitatem et justitiam . Im m o, om nia peccata 

externa luxuriæ etiam solitaria in conjugatis injusti  tiæ  

speciem  contra com partem  contrahunt. Si utraque persona 

peccans est conjugata, peccatur dupliciter contra  justitiam , 

nam etsi unico actu peccetur non ideo est unica m alitia, 

sed et jus propriæ  com partis violatur et jus alienæ  com partis 

violatur cooperando in actu injustitiæ . Jure ergo quærere  

potest confessarius utrum poenitens sit conjugatus atque
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utrum altera persona cum qua peccatum com m issum  

fuerit sit conjugata.

Prætcrca, conjux fovendo desideria copulæ cum aliena  

conjuge peccat interne contra jus ; non vero ita peccat 

delectationes venereas incom pletas in se excitando. Insu

per, verum adulterium com m ittitur etsi alter conjux con

sentiat in peccatum sui conjugis. A liqui dicunt non tunc  

peccari contra justitiam . A t vero negatur com partem  posse 

juri suo cedere, nam jura conjugalia sunt inalienabilia. 

S. Paulus (Rom . 7, 3) vocavit uxorem  adulteram  quæ viro  

suo vivente fuit cum alio viro, et Pp. Innocentius X I 

dam navit sententiam  “ copula cum  conjugata, consentiente  

m arito, non est adulterium .”

3. Incestus

Incestus est copula carnalis et perfecta inter illos con

sanguineos vel affines qui, sive jure naturali m atrim onium  

m utuo inire prohibentur, sive ab ecclesia prohibentur sine  

dispensatione m atrim onium inire. H æc prohibitio exten

ditur inter consanguineos in linea directa indefinite ; in  

linea collaterali ad tertium gradum inclusive. Sic, in  

schem ate :

H  J

In hoc schem ate prohibetur m atrim onium  inter personas 

quæ hic representantur litteris A usque ad H aut J, quia  

om nes sunt in linea recta.

Præterea, prohibetur m atrim onium  inter, v.g., D et vel 

E  vel G  vel J ; inter F et vel E vel G  vel J ; inter H  et vel 

E vel G  vel J, nam  sunt intra tertium  gradum  consanguini

tatis. G radus noscitur per num erum generationum ad



2-|° TH E D ECA LO G U E

com m unem stipitem (parentem ). Ideo copula carnalis 

inter ullos hosce est incestus.

Inter affines, seu conjunctos per m atrim onium , m atrim onii 

prohibitio extenditur in linea recta indefinite, et in linea 

collaterali ad  secundum  gradum  inclusive. Sic, in  schem ate :

I II

F

1
1 G  =  G

B C G  H

1
1

D E J  K

1

In schem ate representantur duae fam iliae diversae, I, IL

U nde, m atrim onio contracto inter C et G , copula carnalis 

inter C et ullum  ascendentem vel descendentem  indefinite  

respectu G esset incestus. Praeterea copula carnalis inter 

G et vel H  vel K  esset incestus ; a pari idem  dicendum  est 

respectu G  Copulam  habentis cum  consanguineis C in linea 

recta vel collaterali. M alitia hujus peccati est contra  

castitatem et pietatem . H aec altera virtus est reverentia 

specialis inter filios et parentes, et a pari, inter om nes 

consanguineos et affines.

O m nis incestus est probabiliter ejusdem speciei, ideo  

m ajor propinquitas non est necessario confitenda. Insuper 

om nis tactus lùxuriosus inter tales habet m alitiam  incestus.

Post dispensationem  obtentam  ad  m atrim onium  ineundum  

inter consanguineos vel affines, peccata luxuriae inter tales 

dispensatos non sunt incestus.

Peccata luxuriae cum persona spiritualiter conjuncta  

ratione baptism i vel confirm ationis, non induunt speciem  

incestus, at habent speciem contra specialem reverentiam  

debitam , eruntque  gravia peccata sub  hac ratione si cognatio  

dirim at m atrim onium . Cognatio legalis incestus m alitiam  

non gignit.

4. Stuprum (rape)

Stuprum  est copula carnalis cum  fem ina invita, sive per 

vim , physicam vel m oralem , sive per dolum obtentam .
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I H oc peccatum  est contra castitatem  et justitiam , nec refert 

utrum  m ulier fuerit virgo intacta necne. In  jure canonico  

stuprum intelligitur sim plex (illicita virginis defloratio)

I vel violentum (m ulieris honestae oppressio), ut in cc. 2357, 

2359. V irginitas in hoc contextu intelligitur m ere physica, 

scii., ubi claustrum virginale nondum apertum est per 

peccatum . M ulier oppressa resistere tenetur, tum  interne  

! per displicentiam , tum  externe per vim , nisi vis sit prorsus 

inutilis. A t m ülier invita raro opprim i potest, si conscia.
*<p

5. Raptus (abduction)

Raptus est violenta abductio de loco tuto cujusvis personae 

sive m aris sive fem inae, libidinis excercendae causa, etsi 

libidine non expleta. V iolentia m oralis sufficit, et quidem  

vel contra ipsam personam raptam vel ejus parentes vel 

tutores. Peccatum est externe contra justitiam , et saltem  

interne contra castitatem . Prout raptus constituit im pedi

m entum m atrim onii respicit tantum raptum m ulieris vel 

ejus detentionem in quolibet loco intuitu m atrim onii 

(c. 1074) > sponsa etiam  est capax quæ rapiatur.

Raptus plectitur poenis injure (c. 2353), et tunc respicit 

etiam fem inam m inoris aetatis consentientem , insciis vel 

contradicentibus ejus parentibus vel tutoribus ; respicit 

etiam  im puberes alterutrius sexus (c. 2354) ; rapiens vero  

sit m as non fem ina. Seductio (seduction) non est abductio, 

utpote cum  m ulieris consensu facta.

2. D e Peccatis contra N aturam

1. Pollutio

Pollutio proprie definitur actus com pletus venereus sine  

concubitu, sive naturali in  copula sive innaturali in  sodom ia 

et bestialitate. H ic et in  decursu hujus tractatus vox  pollutio  

adhibetur indiscrim inatim , sive prout supra definitur, scii., 

ut peccatum , sive prout significat ejaculationem  sem inalem  

in viris, vaginalem in fem inis. In priore sensu sem per 

intelligitur form aliter, ut definitur ; in altero sensu, sem per 

intelligitur m ere m aterialiter, ut physica effusio. Legenti

v o l . π— Q



facile patebit in quonam sensu vox usurpetur. D efinitio  

pollutionis prout hic proponitur differt a com m uni defini

tione auctorum antiquorum . S. Thom as satis innuit rati

onem form alem pollutionis ut peccati, scii., usum  inordin

atum venereorum .1 D efinitio data m agis recentioribus 

auctoribus placet.3

1 5., 2. 2, q. 153, a. 3, c.

« V erm ., de Cast., n. 323 ; M crkelbach, Quast. de Cast, et Lux., p. 46  ; 

W outers, de Viri. Cast., n. 50.

* S. Th., de Malo, q. 15, a. 1, c; a. 2, c.

Igitur pollutio ut peccatum luxuriae non est delectatio  

venerea satiativa extra concubitum , nam  delectatio sequitur 

operationem , et delectatio non est m ala nisi ipse actus est 

m alus. N eque est frustranea em issio sem inis extra copulam , 

nam ejus m alitia, ut peccatum , non consistit in jactura 

sem inis, nam  quantum  ad  hoc, deperditur sem en  in  sterilibus 

et in prægnantibus, quibus tam en copula m aritalis perm itti

tur. H inc m alitia  pollutionis consistit in usu  inordinato  actus 

venerei com pleti contra bonum speciei.3 Ideo, quatenus 

definitur supra, pollutio adesse potest in m ulieribus non  

m inus quam in viris ; in juvenibus et senibus, quia sunt 

capaces copulae et possunt uti organis genitalibus, ut sic, scii., 

cum  erectione et hum oris etsi non prolifici effusione ; in  

im puberibus, qui sem en nondum  habent, dum m odo organis 

genitalibus uti possunt cum  erectione et com pleta effusione  ; 

in iis qui vasectom iam passi sunt, etsi verum sem en post 

aliquod tem pus em ittere non possunt ; in eunuchis aetate 

adulta castratis si capaces m anent erectionis et copulae ; 

non vero in parvulis qui non possunt producere plenam  

erectionem  nec perficere copulam , etsi aliquam liquorem  

prostaticum  et urethralem  em ittere possunt.

Pollutio non est distillatio quæ  potius est infertilis secretio  

urethrae et prostatae, ad id a natura destinata ut elem enta 

acida destruat forte in urethrae inventa veris sperm atozois  

nociva, quae sunt m aris elem enta ad  generationem  necessaria 

et quandoque uxori proficua. Tam en, distillatio conjungi 

potest cum delectatione venerea incom pleta, nam dum  fit 

, distillatio, praesertim  copiosa, organa ad functionem  genera- 

tivam sese parant. Pollutio insuper differt in fem inis a
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m enstruatione, uteri purgatione m ucosa, quæ singulis 

m ensibus ab ætate 15 ad 45 annos et am plius naturaliter fit, 

extra tem pus prægnationis, cum  tam en aliqua variatione.

Pollutionis m alitia consistit in inordinato usu V enereorum  

eo quod  est actus functionis quæ  a natura ad  actum  m utuum  

inter virum  et fem inam  in  m atrim onio destinatur. Ideo  talis 

usus est directe contra ordinem naturæ . Q uisque actus 

pollutionis est grave peccatum  contra naturam . S. Paulus 

(1 Cor. 6, 10) hoc peccatum enum erat cum adulterio et 

sodom ia, tanquam peccatum quod excludit illos qui illud  

com m ittunt a regno D ei. Pp. Innocentius X I dam navit 

eorum sententiam qui pollutionem non esse prohibitam  

lege naturæ docebant. Q uum directe voluntaria pollutio  

sit grave peccatum , non  perm ittitur ne quidem  ad  sanitatem  

recuperandam , nec ad dolorem leniendum , nec ad tenta- 

tiones carnis sopiendas aut extinguendas, nec  ob  ullam  aliam  

rationem (ut, v.g., ad m orbum  detegendum  et curandum  ; 

S.O ., A ug. 2, 1929),1 neque licet illi consensum dare etsi 

naturaliter orta  fuerit ejaculatio, nec  licet illam  jam  inceptam  

ullo actu positivo consum m ando absolvere. A t vero, passive 

se habere dum ejaculatio fit non est grave peccatum si 

nullus detur consensus nec sit proxim um  periculum  voluptati 

annexæ consensum dandi, nec datur gravis obligatio eam  

cohibendi dum fit, nec dum im m inet, dum m odo ne sit 

periculum proxim um consensus. N on praetereundum est 

quod violenta vis physica sanitati et nervis nocet. Q ualem  

vero cohibitionem , saltem  indirectam , adhiberi debeat, jam  

dictum est supra.

Pollutio est involuntaria et in se et in sua causa si sponte  

orta  fuerit sine ulla advertentia ad  causam , sine ullo  desiderio  

præeunte et sine consensu concom itante. Est vero directe  

voluntaria si directe procuretur, sive physice sive psychice, 

vel si sponte exorta, grata acceptaque habeatur. Est 

voluntaria in sua causa (alias vocata indirecte voluntaria) 

si non intenditur ut procedat ex causa aliqua posita, sed  

praevidetur secutura tanquam  illius causæ effectus.

1 Si pro  justa causa, v.g., sterilitatis vel m orbi, m edicus vult m ariti sem en . 

exam inare, illi suggerat extrudere in vas aliquod reliquias sem inis quæ  post 

copulam  licitam  in urethra m anent, secluso m otu sexuali.



Pollutio voluntaria in sua causa im putatur ut grave 

peccatum in causa si provenit ex causa quod est grave 

peccatum voluntarium in genere luxuriæ aut im pudicitiae ; 

im putatur ut leve peccatum in causa si provenit ex causa 

levi in genere im pudicitiae (non dicitur in genere luxuriae, 

nam non datur leve peccatum in luxuriae causis si ipsæ  

causæ sunt luxuriae peccata) ; non est grave peccatum  in  

causa  si provenit ex  causa  extra  genus  luxuriæ  et im pudicitiæ  ; 

nullum  est peccatum  si datur  justa causa actionem  ponendi 

ex qua sequetur pollutio ; at sem per supponuntur abesse 

intentio et consensus. V erum , ut  jam  dictum  est, probabile 

videtur, saltem extrinsece, pollutionem voluntariam in  

causa quæ provenit ex causa extra genus luxuriæ quod  

ipsum  est grave peccatum , ut perfecta ebrietas, esse veniale 

peccatum  contra castitatem  quia sine causa rationabili per

m ittere pollutionem  videtur esse inordinatum .

In iis qui ob tem peram entum  vel naturam  physicam  vel 

m orbum  vel aliquid  hujusm odi pollutiones  frequenter patiun

tur, et quidem  facile, propter actiones quæ  sunt in  se honestæ  

vel indifferentes, ut equitatio, natatio, honesta confabulatio, 

quaeque in  genere et ut in pluribus nullum  vel leve influxum  

haberent in effectum , utpote extra genus im pudicitiae, 

nulla datur obligatio a talibus actionibus abstinendi, dum 

m odo ne sit periculum proxim um consensus in effectum . 

Si vero datur periculum  proxim um  consensus, abstinere sub  

gravi tenentur, vel istud periculum rem otum vel nullum  

reddere. Si est periculum  rem otum  consentiendi, tenentur 

sub levi ; ideo data justa causa ponendi tales actus cum  

rem oto periculo agere licet. Si vero iidem pollutiones 

experiuntur quibus consensus non datur, propter actiones 

venialiter peccam inosas in  genere im pudicitiæ , neque agendi 

ullam causam  justam habent, tenentur ab illis actionibus 

abstinere sub levi. Ratio est quod effectus est peccam inosus 

in quantum  causa est peccam inosa, nec effectus debet dijudi

cari ex subjectivo agentis tem peram ento. H oc principium  

statuitur respectu causæ ponendæ, nam  sem per supponitur 

consensus in effectum secutum deesse, nam consensus in  

pollutionem ortam sem per esset in casu grave peccatum , 

quia tunc ipsa pollutio esset in se et propter se grata
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acceptaque. Si vero ex experientia constat pollutionem  

fere sem per oriri ex causa levi in genere im pudicitiae, nulla  

data sufficienti ratione agendi, quidquid  verum  sit theoretice  

loquendo, in praxi consensus m agnum periculum vix  

aberit.

In pollutionis causa ponenda, indirecte quidem , adest 

in genere duplex periculum , scii., periculum pollutionis 

ipsius et periculum delectationis captandae. Consensus 

in utrum libet est grave peccatum , at ipsa pollutio physica  

non sem per est grave peccatum , nam poterat esse justa  

causa actionem  ponendi ex qua, praeter intentionem , secuta 

est pollutio. D iscrim en est in eo quod effectus, nem pe  

pollutio, non potest sem per reprim i, dum  e contra voluntas 

est sem per sui consensus m agistra. M anifestum est ergo  

m ajorem  agendi rationem requiri ubi adest consensus peri

culum , quam  ubi adest pollutionis periculum . Ideo, sem per 

adest gravior obligatio ab  actibus abstinendi unde  oriri potest 

periculum  consensus— et obligatio evitandi proxim um  peri

culum est gravissim a— quam ab actibus unde oriri potest 

periculum  proxim um  m aterialis pollutionis. In  casu  juvenis 

qui equitat, qui adit theatra honesta, qui cum puellis 

honestis saltat, si de facto  ille venereæ  delectationi pollutionis 

ortæ tanquam  sequelæ harum  occasionum  honestarum  fere  

sem per consentit, gravius tenebitur tales occasiones evitare  

quam  si nunquam  vel raro consensum  præstiterit. Im m o, 

si suum  consensum  cohibere nolit, vel saltem  illum  cohibere  

serio conari, eas occasiones gravis peccati prorsus derelin

quere tenetur, dum e contra, si consensum plerum que 

cohibeat, hasce occasiones sub gravi fugere non tenetur, 

nam  sunt, ut supponitur, honestæ  recreationes, et in m ultis 

casibus necessariae. Ita res se habet in vita quotidiana. 

Illi actus qui, in se spectati, non sunt pollutionis graves 

causæ non sunt sub gravi evitandi, si consensus non datur. 

Si tam en consensus datur, m edia adhibenda sunt aut ad  

consensum  cohibendum , aut ad occasiones derelinquendas. 

Si actus in se et ex natura sua habent im m ediatam  et proxi

m am vim causalitatis respectu pollutionis, gravis ratio  

requiritur ut licite agatur, qualis esset necessitas aut m agna  

utilitas, sive propria sive aliena. Sed etsi effectus ob illam
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gravem rationem perm itti posset, periculum proxim um  

consensus in delectationem sem per excludendum est sub 

gravi obligatione. Q uam absurde dicatur delectationem  

posse licite captari e pollutione quæ naturaliter suboritur 

vel quæ involuntarie perm ittitur nem o non videt.

Si actus, in se et ex natura sua, habet tantum  rem otum  

influxum causalem respectu pollutionis, quaelibet ratio  

honesta actum  cohonestabit. H inc, saltatio honesta, ludus 

rationabilis, m oderata  com estio  et potatio, oscula et am plexus 

juxta m orem patriae inter sponsos et am icos, perm ittuntur, 

etsi sequatur pollutio, prævjsa, perm issa, sed nullo m odo  

intenta, nec dum  peragitur habita ut grata et accepta.

T

2. Sodom ia

Sodom ia est concubitus usque ad pollutionem inter 

personas ejusdem sexus per aliquam conjunctionem cor

porum . N il refert utrum  in vas indebitum  fiat penetratio  

an in aliam  quandam  corporis partem , nam  in om ni casu  

supponitur concubitus contra naturam . D istinguitur ergo  

hoc peccatum  a tactus turpis peccato cum  pollutione, nam  

in hoc fertur affectus in pollutionem , in illo, in concubitum  

innaturalem . N ec refert quis fuerit agens, quis patiens, 

nam species peccati eadem est. U trum que peccatum  

confitendum , scii., et sodom ia in affectu et pollutio, seu  

sodom ia consum m ata.

U bi agitur de poenis canonicis vel de reservatione, hoc 

peccatum est stricto sensu intelligendum , nem pe, m aris 

concubitus cum m are cum penetratione vasis posteri cum  

sem inatione ibi facta.

Perfecta sodom ia habetur duplex, scii., concubitus m aris 

cum m are et fem inæ cum fem ina. Im perfecta vero, in  

concubitu cum persona diversi sexus in vase innaturali. 

U traque species potest esse consum m ata vel non. Essentia  

sodom iæ consistit in affectu ad eundem sexum . H oc 

peccatum est gravissim um , id quod patet ex eo quod est 

m axim e contra naturam , et ex poenis gravissim is in jure  

antiquo et ab  ipso D eo ob  illud  inflictis, et ex verbis S. Pauli 

(Rom . i, 26-28).

«a
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3. Bestlalitas

Bestialitas est concubitus hom inis cum bestia. M alitia 

hujus peccati consistit in affectu ad speciem  diversam . N il 

refert quom odo concubitus fiat, sive in vase naturali bestiae, 

sive in alia corporis parte, sive cum bestia m asculina sive  

cum fem ina, dum m odo affectus ad speciem diversam  

feratur. Si quando reservetur hoc peccatum , intelligitur 

perfecta bestialitas, scii., vera copula cum bestia, cum  

effusione sem inis in m aribus, fluxu venereo in fem inis. 

H oc peccatum  est om nium  luxuriae pessim um  nam  naturali 

ordini m axim e adversatur. Jure antiquo poena erat m ors 

(Exod. 22, 19 ; Levit. 20, 15).

N otanda

1. N ecrophilia, nefandum  crim en, est perversio quaedam  

sexualis, qua vir cum  cadavere se polluit. Inest huic peccato  

affectus sive ad fornicationem , sive ad sodom iam .

Inter tactus m axim e im pudicos reponitur irrum atio, 

oris alieni abusus ad pollutionem provocandam . Inest in  

illo peccato scandalum et pollutio, ad m inus attentata, 

forte etiam  affectus ad fornicationem  vel sodom iam .

2. Perversio appetitus sexualis in iis invenitur qui m odis 

insolitis extra  om nem  ordinem  naturæ  in  se  libidinem  excitare  

conantur. H æc perversio oriri potest ex quadam disposi

tione nativa inde a teneris annis m anifestata, vel ex peccatis 

luxuriæ repetitis contra naturam , ita ut appetitus hebetior 

factus sit quam  qui per stim ulos ordinarios excitari possit. 

Inter has perversiones aliquae enum erantur :

(a) Sadism us exercetur  quando  delectatio  sexualis excitatur 

poenas in alios infligendo, ut per flagellationes, punctiones, 

vel ipsam m ortem . Invenitur hæc perversio in viris, raro  

in fem inis.

(ό) M asochism us exercetur quando delectatio sexualis 

excitatur poenas et dolores ab aliis inflictos patiendo. Ipse  

dolor exquisitam  delectationem  excitat. Invenitur in fem 

inis, saepius quam  in viris.

(c) Fetischism us exercetur ubi adest singularis quaedam  

appetentia sexualis erga aliquam alieni corporis partem
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indifferentem , ut sunt, os, m anus, pes, collum , capilli, vel 

erga vestes alienas, vel etiam odorem .

(d) A spectus furtivus rerum  aut actionum  sexualium  exer

cetur ad  libidinem  provocandam .

(g) Exhibitio proprii corporis nudi ad excitandam pro

priam delectationem  veneream inter perversiones enum er

atur. Invenitur hæc perversio in senibus.

(f) Contraria  sexualitas, scii., sexualis attractio  ad  eundem  

sexum  (hom o-sexualitas) et in viris et in fem inis invenitur. 

Si hæc perversio a viris in pueros fertur, vocatur vitium  

G ræcum , seu pæderastia ; si vero a fem inis in fem inas 

fertur, vocatur am or Lesbicus seu Sapphicus. U traque  per

versio in  sodom iam  et pollutionem  tendit.

Tales perversiones raro inveniuntur in iis qui officia 

religiosa exercere  solent. A t vero, si quando  vel inceptionem  

harum perversionum in pœ nitente suspicetur confessarius, 

prudenter eum deterrebit ab om ni occasione peccandi, 

quum vitium crescat eundo. Præsertim eum m onebit ne 

phantasm atibus partium sexualium corporis, cruciatuum  

m artyrum , flagellationum puerorum , aspectibus statuae vel 

picturae nudae, lectioni pravae indulgeat. M itius tam en tales 

poenitentes judicabit confessarius, utpote quadam prava  

corporis dispositione m axim e oneratos.

SECTIO 8. D e A ctibus Im pudicitiae in Specie

1. D e Tactibus

1. Tactus in proprio corpore non sunt peccam inosi si 

necessarii aut valde utiles, ne quidem si forte veneream  

delectationem et pollutionem excitent, quibus consensus 

non datur, seclusa etiam  prava intentione m otus excitandi. 

D e pruritu abigendo infra dicetur.

2. Tactus proprii corporis verendorum ex curiositate  

vel petulantia et breviter sine prava intentione excitandi 

m otus sunt peccata venialia, secluso periculo proxim o  

consensus in delectationem , si qua forte oriatur, et secluso  

gravi scandalo aliorum . Si vero protrahantur sine causa  

et concom itante delectatione venerea sunt gravia peccata. 

Flagellationes pcenitentiales possunt in quibusdam esse
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libidinis incitam ento, et tunc m elius jejunia et abstinentiae  

substituuntur, quae libidinem  potius sopiunt quam  excitant.

3. Tactus nudi corporis alieni in partibus obscœ nis sine 

gravi causa sunt gravia peccata, nisi fiant breviter vel ex  

petulantia vel joco, et sine prava intentione libidinis excitan

dae. Causae justæ adsunt in m edicis et iis qui aegrotis 

inserviunt, ut patet. Idem  dicendum  est de tactibus supra  

vestes, certo si diuturne et m orose exerceantur.

Facilius peccatur ab iis qui sensualem — non venereum —  

affectum  fovent, ut nupturientes.

Pueri et puellae, quibusdam praecocibus exceptis, non ita  

facile m oventur ad libidinem si sunt infra pubertatem , et 

ideo non tam  facile graviter peccant per tactus im pudicos, 

seclusa prava intentione. Tam en a praxi prava vehem enter 

dissuadendi sunt, nam per tales tactus ingeritur habitus  

pravus et fient pueri sexualiter præcoces, id quod in puerili 

ætate m orum  et sanitatis nocum ento m axim o est.

4. Partes quæ dicuntur m inus honestae, ut sunt fem inae 

ubera  et pectus, intim e  connectuntur cum  partibus  sexualibus 

quoad reflexas sensationes. H asce partes m inus honestas 

m orose tangere libidinem  excitat et in fem ina et in  tangente. 

Sub gravi a tali tactu m oroso a solutis abstinendum  est.

5. Tactus alieni corporis in  partibus m inus honestis, i.e., 

non obscœ nis, breviter et sine prava intentione, sunt per 

se venialia peccata. In necessitate vero aut m agna utilitate  

non sunt peccata.

6. Q ui tangit bestiam in partibus sexualibus obiter et 

ex curiositate leviter peccat ; si cum affectu libidinoso, 

graviter. Q ui excitat bestiam ad pollutionem verisim ilius  

sese exponit deliberate propriæ delectationi, de quo casu  

principia antea statuta applicanda sunt. In necessitate 

anim alia conjungendi generationis causa, per se nullum  est 

peccatum . In bestiarum tactibus non necessariis non  

supponendus affectus ad bestialitatem  ; im m o talis affectus 

generarim  abest.

7. O scula consueta juxta m orem patriæ , inter juvenes 

utriusque sexus, in pignus am oris honesti, am icitiae, honoris, 

vel inter consanguineos, non sunt peccata, etsi delectatio  

praevisa et non volita suboriatur, cui consensus non datur,
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nam  tales causæ censentur honestae et quadam tenus neces

sariae. O scula vero non necessaria m utuo data ex joco, 

vel ex levitate, vel ob sensualem — non venereum — affectum  

sunt sæpc peccata venialia, quia sunt causæ leves, sem per 

exclusis prava intentione, desiderio et consensu necnon  

periculo proxim o consensus ; sed non ideo dicendum est 

om nia  talia  oscula  veniale  non  excedere (A lex. V II,pr. d. 40), 

at m anifestum  est talem consuetudinem , sæpius repetitam , 

vix non secum ferre delectationem veneream eam que 

vehem entem , de qua  judicandum  juxta antea dicta.

O scula data pueris ob eorum  pulchritudinem  sine affectu  

pravo  sed cum  affectu sensuali sunt per se peccata venialia, 

nam  deest finis rationabilis.

O scula inter  juvenes utriusque sexus continuata et fervida, 

et præsertim  colum bina, quæ  vocantur, i.e., ubi lingua in os 

alienum intruditur, sunt per se gravia, peccata, et secum  

m agnum periculum ferunt, nam pollutionis proxim um  

periculum  necnon  delectationi consensus vix evitari possunt.

Juvenes et puellæ  consociantes ut sponsi et sponsæ , ratione  

futuri m atrim onii, licite se invicem juxta m orem patriæ  

osculantur, etsi delectationes, im m o et pollutiones exsurgant, 

quibus tam en consensum dare non licet ; at tenentur 

evitare oscula inconsueta et quæ  sunt supra om nem  m odum  

fervida, nam hæc sunt frequentium pollutionum causæ . 

A t non prohibentur se invicem osculare cum m agno et 

vero am ore. N ecessitas aderit in genere in*  fem ina causa  

am oris dem onstrandi, caste tam en, ut m aritum  inveniat. 

E contra oscula fervida et m orbida inter solutos qui m atri

m onium inire non intendunt sunt per se gravia peccata, 

nam  periculum  proxim um  pollutionis inducunt, vel saltem  

consensus in delectationem  veneream .

2. D e A spectibus

i. A spicere nuditatem  propriam  justa de causa et sine 

prava intentione non est peccatum . Si vero aspiciatur ex  

curiositate vel levitate peccatum est veniale. Si aspectus 

est diuturnus, sine ulla justa causa, et cum excitatione  

phantasiae, potest esse grave peccatum , et talis aspectus est 

per se sub gravi evitandus.
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2. A spicere verenda aliena ejusdem sexus ex curiositate 

et breviter est veniale peccatum , si vero aspectus est diutur

nus, cum affectu sensuali— non venereo— facile erit grave  

peccatum , praesertim  si adulescens pulcher m orose aspiciatur 

ab eo qui pronus est ad hom osexualitatem . Q uum vero  

assueta hom ines non  m oveant, aspicere nudos ejusdem  sexus 

sim ul natantes, ubi talis natandi m os  viget, non  est peccatum , 

si fiat sine pravo affectu. In nudism i societatibus quæ  

vocantur, aspectus inhonestus exercetur diuturne inter 

personas sexus diversi. H æc praxis est graviter peccam - 

inosa.

3. A spicere verenda alterius sexus, cum voluntaria  

delectatione, etiam non venerea, est grave peccatum , nisi 

aspectus fiat e longinquo et valde breviter, et nisi infans 

aspiciatur, aut aspiciens sit frigidus.

4. A spicere partes m inus honestas personæ diversi sexus 

ex curiositate vel levitate, sine affectu venereo, per se est 

veniale peccatum , si obiter fiat.

5. Juvenes sæpe m ultum  m oventur ad libidinem  m usæa  

visitando, ubi nudæ statuæ et picturæ exponuntur. Si 

visitatio est necessaria, vel etiam  utilis ad  sensum  æstheticum  

bonum fovendum vel artem addiscendam , urgeantur ne  

pravis cogitationibus et m otionibus, si quæ exsurgant, 

consensum  dent, et addiscant odio  habere quæ  veram  m odes

tiam  offendant.

6. A spicere coitum  hum anum  vel hom ines graviter im 

pudice se gerentes est grave peccatum nisi fiat aspectus 

breviter et e longinquo et sine prava intentione. H ujus 

representatio obscoena in aula cinem atographica m erito  

publica auctoritate punitur, quæ populi m oribus invigilare  

debet.

7. A spicere coitum anim alium ex curiositate sine ullo  

affectu sexuali est veniale peccatum . U bi adest necessitas, 

nullum peccatum , at hoc opus potius a conjugibus vel 

senioribus exercendum est.

N otæ Pastorales

i . Pœ nitentium  longae narrationes circa m odum  quo pol

lutio procurata fuerit sunt a confessariis prorsus prohibendae,
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nam m odus nil refert, dum m odo abfuerint scandalum  et 

cooperatio et pravum  desiderium . Inde ab initio fcm inæ  a 

longis fabulis in hac m ateria deterrendae sunt, nam  haud ita 

raro fit ut istæ habitum  acquirant de rebus prorsus absonis 

loquendi. Pollutio jam exorta nunquam vi com prim enda 

est ut effusio com prim atur, nam  sem en sem el decisum  non  

redit ad vesciculos sem inales in viris, nec ad glandulas 

in  fem inis. Potius m anet in urethra posteriore, et gradatim  

effluet. Praeterea, organis interioribus tanta com pressione 

fiet nocum entum , ob  congestionem  et nervorum  irritationem , 

et status hom inis pejor fiet. Continuata et saepe repetita  

pollutio in juvenibus m aribus per m asturbationem non  

raro im potentiam  physicam  vel etiam  psychicam , in fem inis 

vero copulae fastidium gignit. Sed confessarius prudens 

cavebit ne pdllutionum  sequelas physicas fervide exaggeret, 

nam illæ sæpe non eveniunt, nisi post consuetudinem sat 

longam . Ideo non necessarium  est hic hujus vitii sequelas 

enum erare, nam hom ines a vitio per virtutis am orem et 

praxim  m elius deterrentur.

2. Sæpe fit ut post unam  pollutionem  sequantur altera et 

tertia noctibus subsequentibus, quod castis ansam despera

tionis dat, quum nil proficere sibi videantur. A t probe  

instruendi sunt hasce effusiones esse tantum in plerisque 

naturae exonerationem .

3. Pruritus, praesertim in fem inis, si tolerabilis, negli- 

gatur. Si vero valde vehem ens est, nec tactus potest evitari, 

consultius est com prim endo uti pannis quam  m anibus, non  

ut pollutio procuretur sed ut irritatio citra pollutionem  

sopiatur. Sunt quæ ineluctabiliter coactæ videantur vi 

com m otionis sese tangere usque ad pollutionem , id quod, 

si deliberate fit, esset grave peccatum . Indigent m edici 

arte. A t confessarius eas a praxi dissuadere conetur, nec 

tam en obliviscatur quanta sit violentia passionis. O perae 

pretium est ut confessarius noscat quid sit pruritus in  

fem inis, nam m orbus est qui m edici arte sanari potest. 

In viris et adolescentibus pruritus sæpe ex causis provenire 

solet quæ evitari possunt, ut sunt, intem perantia, cibus 

conditus, cogitationes pravæ, consortia inhonesta. V erum  

pruritus naturalis quandoque oritur, qui potest licite abigi,
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sive sit venereus sive non. A t caute agendum est et cum  

honesta intentione, non ut pollutio eveniat et ita pruritui 

finis im ponatur, sed ut ipse pruritus abigatur.

4. A uctores distinguunt pruritum venereum a pruritu  

nervoso, dicendo hunc esse superficialem , illum vero intus 

et profundius perceptum . Sem per licet pruritum  non  vener

eum  abigere etsi pollutio sequatur, sed hæc sit neque volita 

nec acceptata. Pruritus vero venereus non licet abigere ulla  

actione quæ  pollutionem  directa intentione causet. Si pruri

tus est m ixtus, licet illum  abigere, sed consensu cohibito si 

forte pollutio secuta fuerit. In  pueris, ob longum  præputium , 

m ateria quæ  sm egm a vocatur, colligitur sub glandis corona. 

H oc debet abstergi aqua callida sine anxietate, nam illa  

m ateria collecta pueros  cogit ad  frequentem  m asturbationem . 

In puellis, m undities vulvæ  est m agni m om enti. D oceantur 

corporis curam  m agnam  et honestam  habere. Bene scrip

serat P. V erm eersch : “ O b practicam difficultatem quam  

pcenitentes habent hæc intelligendi, confessarius contentus 

sit hac generali indicatione, ut abstineant a tactibus qui 

pollutionem  directe procurent.” A ddendum , valde breviter 

res est tractanda in confessione ne scandalum detur, nec  

m edici partes unquam agat confessarius. O ritur casus 

haud infrequens ubi juvenis dorm ire nequit per longas 

horas ob vehem entem veneream com m otionem . V erum  

et arduum supplicium est. Profecto talis non prohibetur 

situm  eligere quem  quilibet alius eligeret ad  som num  facilius 

et m elius captandum , vel situm ipsi m agis convenientem , 

etsi pollutio sequatur, sine tam en directa intentione eam  

procurandi per situm  m utatum , et consensu cohibito. Illud  

etiam  addendum  videtur quod auctores pruritum  venereum  

a non venereo distinguunt in eo quod ille statim  evanescit 

post pollutionem , hic vero non ita. Satis obscura sententia, 

nec m ultum  juvat. Etiam ista intolerabilis sensibilitas in  

m arium glande penis et in fem inarum clitoride est potius 

nervosa et superficialis, etsi fatendum  sit illam  facile excitare  

solere delectationem vere veneream , sed si abigatur tactu, 

secuta pollutione perm issa sed non volita, convincitur 

fuisse venerea  juxta aliquos, i.e., si sensibilitas de qua supra  

statim  evanescit, juxta aliquos venerea fuit.
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Illa species instrum enti ex gossypio com presso facti 

(vulgo tam pax), quod intra vaginam per aliquot dies 

retinetur ad  fluxum  m enstruum  absorbendum , dam nata est 

in Instructione confessariis in A nglia et G w allia data ab  

auctoritate ecclesiastica (anno 1940) hisce verbis : “ Praxim  

adhibendi, tem pore fluxus m enstrui, quaelibet instrum enta 

intravaginalia loco  soliti linteam inis hygienici im probandam  

esse propter pericula non tantum  physica sed etiam  m oralia  

eidem adnexa.”

6. Iis qui dediti sunt luxuriae hoc consilium prudenter 

detur. Suggerat iis confessarius voluntatis actus serio elicere 

contra vitium  inolitum , conatum  non  fucatum  statim  facere 

contra illud et ejus occasiones, ad eundem confessarium  

redire singulis hebdom adis, anim um relaxare, m entem  

negotiis occupare, corpus defatigare non tam en nim is, 

jejunare et a carnibus com edendis abstinere, orationem  

quotidie recitare, qualis est haec : D om inus adjutor et 

protector noster, adjuva nos et refloreat cor et caro nostra 

vigore pudicitiæ et castim oniae novitate, ut ab om nibus 

tentationibus em undem ur. Per D . N . J. Christum .

N otandum

D e sensu in quo actus im pudici (inclusis cogitationibus 

uti supra, p. 218, nota) dicuntur indifferentes :

N oldin, ώ Sexto Prœcepto, n. 51, ed. 1931 : “ A ctus qui 

dicuntur im pudici in se nondum continent delectationem  

veneream , ideo in se sunt indifferentes, et ex fine honesto  

vel m anifeste utili licite ponuntur.”

Priim m er, Manuale Theologice Moralis, II, n. 691, ed. 

1928: “ Istos actus (scii., im pudicitiae), utpotc in se non  

peccam inosos, licite haberi posse ex rationabili causa. D iffi

cultas igitur sola est quantum et quale peccatum sint hi 

actus exerciti, non quidem ex libidinoso fine, sed sine 

rationabili et sufficienti causa.”



' T'i '

CH A PTER V III

SEV EN TH A N D TEN TH CO M M A N D M EN TS

SECTIO N 1. The Precepts

T h e  Seventh Com m andm ent of the D ecalogue is : “ Thou  

shalt not steal ” (Exod. 20, 15).

The Tenth Com m andm ent is : “ Thou shalt not covet 

thy neighbour’s house, etc.” (Exod. 20, 17).

The seventh Com m andm ent forbids all external violation  

of com m utative justice, and by consequence, bids us render 

to every m an his due. But interior desires of injuring  

others are also forbidden, and therefore the tenth Com 

m andm ent forbids us to covet our neighbour’s goods : 

“ Thou shalt not covet thy neighbour’s house, neither shalt 

thou  desire his w ife, nor his  servant, nor  his  handm aid, nor  his 

ox, nor his ass, nor anything that is his” (Exod. 20, 17).

External theft and interior desires of theft are opposed to  

charity and  justice both, but the tw o virtues differ in this 

respect that charity is based on the union of m ankind by 

com m on origin  and  destiny, and  G od ’s love for m an  and our 

love of G od are the m otives of our m utual love, but 

justice is based on the distinction of  m an from  m an, and of 

their respective rights. If injustice is done, restitution m ust 

be m ade ; if love is w ithheld, no restitution is possible, 

but love  m ust be given. This circum stance  in  no w ay  proves 

that charity  is inferior to  justice. Indeed, it is superior, for 

the m otives for the love of  our neighbour are G od ’s love for 

him and our love of G od. The m otive of justice is that 

particular m oral goodness w hich  consists in  giving  to  another 

w hat is strictly his due. Charity is a theological virtue, 

justice is a m oral one. Charity, though form ally distinct 

from  justice, is the clim ax to w hich justice is a first and  

fundam ental condition  of  peace betw een m en. Respect for 

the rights of others can be considered the beginning of 

friendship, w hich, by  charity, is brought to its culm ination  

in the union w ith G od and neighbour.
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SECTIO N 2. Justice in G eneral

Justice is a m oral virtue w hich inclines us to give to every 

one that w hich is his due. A right is its object. There are 

rights, personal, social and international. The foundation  

of all right is the D ivine W ill and W isdom , because G od is 

G overnor of the w orld and H is W ifi is im pressed upon all 

things according to the direction of H is W isdom , both being  

m anifested in the invariable striving of all creatures to 

fulfil their end or purpose. “ The concept that all rights 

are based on N atural law w as, of course, enlarged by  

Christianity. It has been aptly said that the story of the 

spectral analysis of the Law of N ature into the prism atic 

colours of natural rights is a long one.” 1

Right m ay be defined as the m oral pow er to possess and  

use a thing as one ’s ow n or to claim possession and use ; 

this m oral pow er has a sanction found in som e law , N atural, 

positive divine, or hum an, and is such as to  im pose a corre

lative m oral obligation on others to respect that right. The  

term  is not used  here, nor anyw here throughout this treatise 

able right. In this context, right, subjectively considered, 

is nothing else than a ground for the justification of 

autonom ous action in the prosecution of the ultim ate end  

for w hich a person exists, and the inviolable relation to  

that person of certain things and actions that are designed  

to help him to achieve his end, so that in som e things 

and actions he has a preference before all others. This 

abstract definition w ill perhaps be m ade clear by  taking the 

possession of life as an exam ple, a possession that is in

alienably m an ’s ow n— subject only to G od ’s dom inion—  

and one that all other m en m ust respect, unless and until 

that right has been forfeited.

The concept of right in Catholic M oral Theology or 

Christian ethics obviously differs from the concept of the  

civil jurist, w ho has to deal -w ith legal rights and penalties. 

For him  there is no m oral obligation to respect the rights 

of others on any other ground than the sanction of the law .

1 M uirhead, D i e t .  R e  I ,  a n d  E t h i c s ,  s.v. Rights.
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But there are lim its to the exercise of one ’s rights. H igher 

claim s com e first, and the rights of others m ay extinguish  

m ine in particular cases.1 There is a true hierarchy of 

rights, for som e tendencies are m ore im perative than  others ; 

the right to life, good nam e and m arriage are very im pera

tive ; G od ’s rights are suprem e ; those of the Church, in its 

ow n sphere, are inviolable ; those of the State w ithin its 

ow n sphere are also suprem e, if they do not conflict w ith  

divine, ecclesiastical or inalienable hum an rights.

The  subject-m atter of  right includes not only  the  possession  

and use of things but also actions, om issions, forbearances 

on the part of others. There are, then, four elem ents in  

the concept of right : the person entitled, the object,’ the  

act or forbearance, the person under obligation.2 O ur 

m ental and physical faculties, bodily m em bers, health, 

opportunities, are ours to use in order to achieve our proper 

end on earth, nam ely, personal and social developm ent.

The virtue that harm onizes the exercise of rights as 

betw een m an and m an is com m utative  justice ; that w hich  

regulates a citizen ’s relations and obligations tow ards the  

State is legal justice, based on the exigencies of  the com m on  

good, and this species of  justice, though form ally referring  

to the com m on good, com prehends the acts of all virtues 

since every virtuous act tends to the com m on good 3 ; the  

virtue w hich regulates the just conduct of a State tow ards 

its citizens is distributive justice. This virtue regards the  

State  as the  distributor of  the  com m on  burdens and  privileges 

so as to m ake it possible for citizens to five together har

m oniously, and for each to exercise his natural rights.

Legal justice regards the rights w hich a com plete polity—  

such as the Church and the State as separate entities and  

societies— can claim  from  its parts, the individuals, for the  

sake of its ow n preservation and perfection ; distributive 

justice regards the rights w hich the parts, viz., the  

individuals, can claim from the w hole, since the w hole  

exists for the perfection of the parts.

1 “  Sic utcrc tuo  (jure) ut alienum  non  lædas ” is a canonical and a  com m on

sense m axim .

2 H olland, Jurisprudence, p. 92.

V O L. II— R
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In regard to duties, legal justice inclines the suprem e 

authority to institute good law s and to adm inister the 

State befittingly ; the virtue exists, therefore, in that 

authority, as the excellence of devising is in an architect. 

The sam e virtue disposes and inclines subjects to obey 

just law s. The subject-m atter of legal justice is every good 

act that can further the good of the State. In the ruler, 

an offence against the com m on good is an offence against 

com m utative justice.

A nim als have no rights ; they can give us nothing freely  

nor understand our claim s. W e have no duties of  justice 

or charity tow ards them , but as they are G od ’s creatures, 

w e have duties concerning them  and the right use w e m ake 

of them . In the treatm ent of anim als w e m ay not give 

w ay to rage or im patience, nor invade our neighbour ’s 

right of ow nership in them , nor m ay w e give w ay to 

cruelty in the treatm ent of anim als, nor w antonly m isuse 

or abuse them , for this disposes us to dull the fine edge of 

pity and to be cruel to hum an beings. G od, therefore, 

for this reason, forbade the Jew s to m uzzle the threshing  

ox (D eut. 25, 4) or to seethe the kid in its m other’s m ilk  

(D eut. 14, 21).1 To be w antonly cruel to beasts is to  

increase one ’s tendency to cruelty, but reasonable sport 

is not cruelty for its ow n sake, and the pain of anim als 

m ay be perm itted, as m ay also their suffering in vivisection, 

for the sake of useful experim ent and the increase of know 

ledge. The contrary tendency of lavishing affection on  

beasts— not w rong in itself— m ay lead, and often does lead  

to the neglect of one ’s duty to a neighbour in need, and to  

an  altogether false  sentim entality.2 N evertheless, S. Thom as
A

1 The  version  : “  in  its m other’s fat ”  is defensible, but does not affect the  argu

m ent ; cf. also the application of  the text by  S. Paul ( i Cor. 9, 9  ; 1 Tim . 5, 8). 

The m eaning of D eut. 14, 21 m ay be that G od forbade the m agical and  

superstitious rite of sprinkling the fruit trees in spring w ith the m ilk (or fat) 

in w hich the kid had been boiled, or sacrifice to the Phoenician deity of 

fertility.

1 cf. S. Th., S., I. 2, q. 102, a. 6, ad 8 : 2. 2, q. 25, a. 3, w here he says that 

though there can be no true love of  friendship— w hich im plies a real com m uni

cation of  favours— betw een m an and brute anim als, nevertheless, w e can love 

irrational creatures in so far as w e can w ish them  to be preserved in existence 

for G od ’s honour and m an ’s use.
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w ell says, since brute anim als can feel, there can arise in  

m an a feeling of pity tow ards anim als in pain, and thereby  

m an is disposed to feel pity for fellow -m en ; therefore, 

G od w ishing to recall the Jew ish people— naturally prone  

to cruelty— to a sense of pity, forbade certain appearances 

of cruelty in respect of dum b anim als. O ne w ho seethes 

the kid in its m other’s m ilk that he m ay eat its flesh w ould  

appear heartless in using for his ow n convenience w hat, by  

nature, w as intended for the nourishm ent of the offspring.

Justice, being a virtue that regards actual rights, requires 

an exact balancing, so that absolute equality betw een w hat 

is due and  w hat is given  is to be established and m aintained. 

It has, therefore, an objective m ean w hich no other virtue  

has ; all other m oral virtues regard the reasonable use of 

appetites, and they are a m ean betw een tw o extrem es. 

The theological virtues are not a m ean betw een extrem es, 

for w e cannot exceed in Faith, H ope, or Charity. The  

m ean of  justice in, v.g., buying and selling, is the exact just 

price, w hich  is the  sam e  for every  m an ; w hereas such  virtues 

as tem perance or fortitude w ill incline m en to different 

acts, and their virtuous m ean has reference, not to external 

objects, but to the m an him self, so that the m ean is a  

rational not an  objective  m ean, and  w hat w ould  be  tem perate  

or brave in one m an could be excessive or foolhardy in  

another, and w hat w ould be tem perate at one tim e could  

be the contrary at another.1

1 S. Th., S., 2. 2, q. 58, a. 10.

SECTIO N 3. O w nership and Possession

The right in a thing and the right to a thing {jus in re ; 

jus ad rem) are to be clearly distinguished.

W e have an established right in a thing w hen w e possess 

it as our ow n and have im m ediate pow er over it, though  

the term possession is a w ide one. W e have right to a  

thing w hen the thing is not in our possession— even in  

the w idest sense— but w hen  there is an  obligation on  another 

person to allow us to take possession or to dispose of the  

thing as w e w ish.2 A servant has a right to his w ages for

2 H olland, op. oil., p. 147, note 2.
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services rendered, jus ad rem ; w hen he has received the 

w ages he has an established right to keep them , jus in re.

1. O w nership

O w nership  is plenary  control over an object in  accordance 

w ith law .

It is absolute and perfect w hen one has the right to 

possession, use and disposal. The right to possess includes 

the right to claim , unless the thing  is let, lent or m ortgaged. 

The right to use extends to the fruits of the thing, unless 

others have acquired rights to them . The right to dispose 

includes the right.of  alteration, destruction and alienation.1

1 H olland, op. at., p. 210 sqq. * H olland, op. cit., p. 226 sqq.

3 A lso called incorporeal rights or hereditam ents.

D estruction of one ’s ow n  personal property is not an  offence 

against justice, provided that no one else has any claim  on  

it or its produce in any form  ; it m ay be an offence

against charity.

O w nership is som etim es lim ited and qualified, if the 

thing m ay be used in som e w ays but not in all. It is

qualified and direct, if one ow ns a thing but m ay not use 

it ; it is qualified and  indirect, if  one has only the use of  the

It is possible to have rights over the property of other 

persons in various w ays.2 A landow ner m ay be restricted

in his use of  his ow m  land by  the legal rights of  a neighbour. 

Such restrictions are called servitudes. H is dom ain is the 

servient tenem ent ; his neighbour’s, the  dom inant. Exam ples 

of  such servitudes are enum erated as follow s :

Profits (as the right of pasture), easem ents (right of w ay, 

light, air),3 user w ithout products, usufruct, pledge (m ort

gage), paw n, lien (right to retain possession till claim s are 

m et), hypothec (security for unpaid debts as in bottom ry).

These servitudes and all others w ere enum erated in three 

classes by  Rom an  jurists, and the classification in textbooks 

of  M oral Theology  is the sam e, nam ely, servitudes of  person  

to person, thing to thing, thing to person.

Personal ow nership m ay also be subject to the dom inion
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of the State, for w ith a view  to the com m on good the State  

can rightly lim it the exercise of  personal dom inion, and even  

deprive the citizens of their property, provided that the  

com m on good require the exercise of such pow er, and that 

justice is m aintained by com pensating the harm or loss 

suffered, if com pensation is possible and reasonable. The  

follow ing are the objects of ow nership, w hether it is quali

fied ow nership, or absolute, a distinction w hich w ill 

indicated in the follow ing sections.

J·» I

be

1. Life

M an has not com plete and unqualified ow nership  

his life and bodily m em bers, but qualified and indirect, 

the use only : “ I w ill kill and I w ill m ake to live, I w ill 

strike and I w ill heal ; and there is none that can deliver 

out of  m y  hand ” (D eut. 32, 39) ; “ For it is Thou, O  Lord, 

W ho hast pow er of life and death and leadest dow n to  

the gates of death and bringest back again  ” (W isd. 16, 

13) ; “Thou shalt not kill” (Exod. 20, 13). G od alone  

has com plete ow nership of m an ’s life and m em bers, as H e  

has given them  for a definite purpose, nam ely, to be used  

for personal and social developm ent, and to achieve G od ’s 

purpose, nam ely, H is G lory and m an ’s salvation. It is 

foolish to m aintain that m an need not accept the divine  

purpose, on the ground that salvation  is a privilege and  m ay  

be given up. O n  the contrary, m an  is bound  by  his rational 

nature to achieve his end and by the clearly expressed W ill 

of G od to achieve salvation. H e can, of course, freely  

reject it but he is m orally bound not to do so.

N o m an m ay take aw ay hum an life unless it is necessary  

to do so in legitim ate self-defence, or in just w arfare, or 

w hen com m issioned by the State in  just capital punishm ent. 

G od has given to the State the pow er of the sw ord for the  

com m on good, so that it m ay inflict death on m alefactors 

for serious offences : “ For he (the prince) is G od ’s m inister 

to thee for good. But if thou do that w hich is evil, fear ; 

for he beareth not the sw ord in vain. For he is G od ’s 

m inister ; an avenger to execute w rath upon him  that doth  

evil ” (Rom . 13, 4).

of 

or
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2. Bodily M em bers

H is body is given to m an for use in a rational w ay to sub

serve the  end  of  his creation. H e has only  a qualified  ow ner

ship in it. If he w antonly abuse or m isuse it he com m its 

sin. M utilation, therefore, w ithout a  justifying reason, is a 

sin against G od ’s dom inion over m an. There can be a 

justifying reason for m utilation of oneself, if it is necessary 

to save the body from  death or grievous disease or sickness. 

Sim ilarly, as the State can, for a  just reason, cut off  a m ale

factor as a rotten m em ber of the body, it can also deprive 

a m alefactor of less than life by m utilation. But as this 

w ould  usually  appear to  be cruel and  w ould  entail protracted  

and unnecessary pain, it is a penalty not resorted to by 

Christian peoples.

3. External Things

M an can have com plete ow nership of external things. 

.It is a postulate, im m ediate or rem ote, of N atural law that 

individuals should be able to possess and hold property, 

landed or otherw ise, for their ow n exclusive use, to call it 

their ow n, to use it as their ow n, and to give or bequeath  it 

to others. It is necessary, both for the individual and for 

the State, that there should be private ow nership, at least 

of som e things. The w ell-being of the fam ily requires that 

m an should possess private property w ith the greatest 

stability and not precariously, and it is obvious that this 

right is m ore fundam ental and inalienable than the right 

of  the State, as the  individual and  the fam ily are the founda

tion of the State.

(a) The Right to Property

The Catholic teaching in respect of property is stated  

thus by Pope Pius X I in his Encyclical letter, Quadragesimo 

Anno :

“ Let it be clear beyond all doubt that neither Leo X III, 

nor those theologians w ho have taught under the guidance 

and direction of the Church, have ever denied or called in
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question the tw ofold aspect of  ow nership, w hich  is individual 

or social according as it regards individuals or concerns 

the com m on good. Their unanim ous contention has alw ays 

been that the right to ow n private property has been given  

to m an by nature, or rather by the Creator H im self, not 

only in order that individuals m ay be able to provide for 

their ow n needs and those of their fam ilies, but also that 

by m eans of it, the goods w hich the Creator has destined  

for the hum an race m ay  truly  serve this purpose. N ow  these  

ends cannot be secured unless som e definite and stable order 

is m aintained. There is therefore a double danger to be  

avoided. O n the one hand, if the social and public aspect 

of  ow nership  be  denied  or  m inim ized, the  logical consequence  

is ‘ individualism , ’ as it is called ; on the other hand, the  

rejection  or dim inution  of  its private  and  individual character 

necessarily leads to som e form  of ‘ collectivism

(b) The O bligations of O w nership

“ The right of property m ust be distinguished from its 

use. It belongs to w hat is called com m utative justice, 

faithfully to  respect the possessions of  others, not encroaching  

on the rights of another and thus exceeding one ’s right of 

ow nership. The putting of one’s ow n possessions to proper 

use, how ever, does not fall under this form  of  justice, but 

under certain other virtues. H ence it is idle to contend  

that the right of ow nership and its proper use are bounded  

by the sam e lim its ; and it is even less true that the very  

m isuse or even the non-use of ow nership destroys or forfeits 

the right itself.

“  It follow s from  the tw ofold  character of  ow nership  w hich  

w e have term ed individual and social, that m en m ust take  

into account in this m atter, not only their ow n advantage  

but also the com m on  good. To  define in  detail these duties, 

w hen the need occurs and w hen the N atural law  does not 

do so, is the function of the G overnm ent. Provided that 

the  N atural and  divine  law  be  observed, the  public authority, 

in view of the com m on good, m ay specify m ore accurately  

w hat is licit and w hat is illicit for property-ow ners in the  

use of their possessions. M oreover, Leo X III had w isely
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taught that ‘ the defining of private possession has been left 

by G od to m an ’s ow n industry ’ and to  the law s of  individual 

peoples ’ It is plain, how ever, that the State m ay not 

discharge this duty in an  arbitrary m anner. M an ’s natural 

right of possessing and transm itting property by inheritance 

m ust rem ain intact and cannot be taken aw ay by the 

State, ‘ for m an precedes the State, and the dom estic 

household is antecedent, as w ell in idea as in fact, to the 

gathering of  m en into a com m unity.’ ‘ The right to possess 

private property is derived from nature, not from m an; 

and the State has by no m eans the right to abolish it, but 

only to control its use and bring it into harm ony w ith the 

interests of  the public  good.’ H ow ever, w hen  civil authority  

adjusts ow nership to m eet the needs of the public good, it 

acts, not as an enem y, but as a friend of private ow ners ; 

for thus it effectively prevents the possession of private 

property, intended by nature ’s A uthor in H is W isdom  for 

the sustaining of hum an life, from creating intolerable 

burdens and so rushing to its ow n destruction. It does 

not therefore abolish, but protects private ow nership ; and  

far from  w eakening the right of private property, it gives 

it new  strength.”

But there  are reasonable and  just lim itations to ow nership, 

nam ely, the extrem e necessity of others, the com m on good  

of society, and necessary charity to the poor. Som etim es, 

therefore, a m an holds his goods for the sake of others, but 

this does not invalidate his title, it m erely determ ines the use 

to w hich property m ust be put. It is som etim es alleged that 

som e of the Fathers of the Church  favoured Com m unism , or 

the holding of all property in com m on. S. A ugustine spoke  

of the superfluous w ealth of the rich as robbery of others ;

S. Bernard represented it as rapine ; S. Basil said : “ The  

bread w hich you keep belongs to the hungry, the garm ents 

to the naked, the m oney to the needy.” S. Jerom e stated  

that “ all riches, being a spoliation of others, are bom  of 

injustice.” It m ust be borne in m ind that the  Fathers quoted, 

and others w ho spoke in the sam e strain, w ere inveighing  

against those rich persons w ho did not give of their super

fluities. There is no possible doubt that these w riters upheld
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the principle of a just title to the ow nership of private  

property.1

1 cf. John A . Ryan, Alleged Socialism of the Church Fathers»

Private ow nership is practically  necessary today, w hatever 

m ay have been expedient in the case of prim itive peoples. 

M an has becom e individualistic as a fact, and his tendency  

is to  live an independent life, to build up a fam ily as an in 

dependent entity, to acquire property for his sole use. This 

tendency is natural, and if thw arted, discord and unhap

piness are the result.

(c) The Proofs of Private O w nership

The follow ing reasons are given to establish the validity  

of  the title to private ow nership :

1. The right is as ancient at least as the M osaic Law , 

by  w hich the Jew s w ere forbidden to steal or even to covet 

the goods of others. “ Thou shalt not take nor rem ove 

thy neighbour’s landm ark ” (D eut. 19, 14) : “ Thou shalt 

not covet thy neighbour’s house, etc.” (Exod. 20, 17). 

There is no evidence that private ow nership w as then the  

result of  Jew ish custom  or law  or the social contract.

2. Though som e m em bers of  the early Christian Church  

held property in com m on, individuals actually possessed  

land as their ow n, for w e are told (A cts 4, 34) that those  

w ho w ere ow ners of land or houses sold them  and brought 

the price of the things they sold.

3. Pope Innocent III (1208) defended private ow nership  

as against the W aldenses ; the Encyclicals of Popes Pius 

IX {Quanta Cura, 1864), Leo X III {Quod Apo stolid muneris, 

1878), and Pius X I {Quadragesimo Anno, 1931) are im pressive 

defences of  the  sam e right. The Encyclical of Pope Leo  X III 

{Rerum Novarum, 1891) is a classical exposition of Catholic 

doctrine on the point. Its argum ents are here set forth  

in the succeeding paragraphs.

4. W hen a m an engages in rem unerative labour, his 

m otive is to obtain property and hold it as his ow n ; he  

intends to acquire a right to his rem uneration and to the  

disposal of it. This is true, even if he invests his m oney
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in land ; the land is his w ages in another and a less fluid 

form .

5. A s m an is endow ed w ith reason, he looks forw ard to 

the future and w ishes to m ake provision at least for him self, 

if not also for his fam ily. In order to do so, his ow nership  

m ust be stable and perm anent in those things that can be 

used by him  on future occasions.

6. M an ’s needs recur. N ature, therefore, ow es to m an  

a storehouse that shall not fail, that his daily w ants m ay be 

satisfied. H e can, therefore, truly ow n not only the fruits 

of  the earth but the very  soil itself. That is, he m ust be able 

to  get at the  soil itself, on occasions, and  use it for his benefit ; 

he m ust not be so dependent on others as to be kept from  

having access to this the m ost necessary of nature ’s gifts.  

The lim its of private ow nership are left to be fixed by  

m an ’s ow n industry and the law s of peoples, but to say 

that he shall have no com plete dom inion over anything is 

opposed to m an ’s very' life and his hum an dignity.

1

7. In no other w ay can a father reasonably provide 

food for his fam ily than by having lucrative property w hich  

he can hand on to his children. If he cannot or does 

not possess it in personalty— such as m oney— he can have  

it in land. It is thus evident that the right of the fam ily  

to private property is anterior to that of the State. The 

State m ight perish, as such, and the w orld w ould continue 

to  be  peopled ; the  fam ily, how ever, is essential to continued 

life.

8. A m an is m ore solicitous in procuring w hat he can  

treat as his ow n than w hat has to becom e property in 

com m on ; progress is better secured by the production of 

things w hich the individual can afterw ards call his ow n, and  

peace is better m aintained by each one having his ow n and  

being content to have it so.2

1 The  right of  m an to take, buy, inherit land  is founded on the sam e principle 

as his right to take a w ild anim al for his sustenance. H e takes things and  

m ay ow n them  because he m eans to  use them . The fallacies of  H enry G eorge 

on land ow nership arc refuted in 77u Month, M ay, 1929, by D om J. B. 

M cLaughlin, O .S.B .

* cf. S. Th., 5., 2. 2, q. 66, aa. 1, 2, w hich contain the essential argum ents  

in brief against Com m unism .
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9. In fine, to extinguish the right to private property  

is to take aw ay the incentive to labour, to reduce all m en to  

a dead level, to prevent personal developm ent, to curtail 

seriously, if not to destroy altogether, personal contentm ent. 

D istribution of goods according to needs w ould inevitably  

result in confusion  jealousy, contention, and w ould establish  

that inequality w hich it sought to rem ove ; it w ould destroy  

freedom of m ovem ent and occupation, m ake all m en  

dependent, institute a system of prying inquisition, under

m ine parental control, filial respect and dependence, 

and extinguish the independent use of property by the  

Church.

10. W e m ay add to these argum ents a reason based on  

experience, and that a very recent one, nam ely, that 

attem pts at Com m unism and Socialism — in the strictest 

sense— leave the m ajority of the people both unconvinced  

and dissatisfied, and from this one fact w e m ay rightly  

infer that the acquisition and holding of private property—  

land included— is a fact of history that can only be ex

plained by postulating a universal and ineradicable need  in  

m ankind.

(d) Lim itations to Private O w nership

But it does not follow  that private property can be used  

for the exclusive pleasure or profit of the holder. Even by  

N atural law , not to speak of Christian principles, the rich  

m ust share their superfluities w ith those in need. The use  

of property m ust, in a sense, be com m on, because the goods 

of  the earth  w ere created  for all m 'ankind, since all m en  have  

a right to subsistence. W hen the rich  w ill not act as  justice, 

charity and liberality dem and, the State has a duty to force 

them to do so for indigent citizens and for the com m on  

good. Pope  Pius X I has thus  stated  the  case  in  the  Encyclical, 

Quadragesimo Anno :

“ A t the sam e tim e a m an ’s superfluous incom e is not left 

entirely to his ow n discretion. W e speak of that portion  

of his incom e w hich he does not need in order to live as 

becom es his station. O n  the contrary, the grave obligations 

of charity, beneficence, and liberality w hich rest upon the



208 THE DECALOGUE

w ealthy, are constantly insisted upon in telling w ords by  

H oly Scripture and the Fathers of the Church.

“ H ow ever, the investm ent of superfluous incom e in 

securing  favourable opportunities for em ploym ent, provided  

the labour em ployed produces results w hich are really  

useful, is to be considered, according to the teaching  of  the 

A ngelic D octor, an act of real liberality, particularly appro

priate to the needs of  our tim e.”

The ideal State cannot allow  excessive destitution to exist 

side by side w ith great w ealth, nor the accum ulation of 

great fortunes by the few to the detrim ent of the m any.

There are som e external things w hich cannot be subject 

to ow nership, as the air, the w aters of rivers1 and the sea, 

for being in a state of constant flux they cannot be cir

cum scribed. The old legal m axim  : “  Cujus est solum, ejus 

est usque ad cœlum ” probably safeguarded landed property  

from trespass, but it has been called into question as a 

principle. The science of air-flying w ill do aw ay w ith the 

principle, though occupiers of land w ill be protected from  

the dangers from above. The principle is still asserted in  

several Codes, and it w as considered right by all neutral 

states during the w ar 1914-1918, to fire at belligerent air

m achines flying over their territory'.2

1 It is a useful fiction of English law that, as a general rule, the soil of 

ancient navigable tidal rivers belongs to  the Crow n, and the soil of  other rivers 

and stream s to the subject, that is, to the riparian ow ners, to each  respectively  

as far as m id-stream .

* cf. H olland, Jurisprudence, pp. 192, 398.

4. Reputation

M an has com plete ow nership of his reputation, because 

it is norm ally  the  fruit of  his ow n  actions ; but it is som ething  

accessory and accidental. G od did not give any one at 

birth any reputation to use for his developm ent. A m an  

m ay  forgo his good nam e ; he m ay, if  he w ish, allow  others 

to besm irch it, m ay  even destroy it him self by law ful m eans, 

but he m ay never do nor perm it any of  these things if G od ’s 

interest is at stake, or if  his ow n dishonour redounds to the 

dishonour or harm — m oral or m aterial— of others. Those
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in legitim ate authority are usually  bound  to avoid dishonour 

for the sake of others. The State, for just reasons and for 

crim e, even occult, m ay brand a citizen as a felon, but a  

citizen is not now perpetually outlaw ed for every grave  

crim e ; society, how ever, justly protects its fair nam e by  

ostracizing certain evil-doers.

5. Slaves

Christianity did not at once abolish slavery, though the  

Church, by its constant action, w orked for its abolition. 

The condition w as not condem ned as essentially opposed  

to N atural law . S. Paul urged slaves to be obedient to  

their m asters and to bear their lot w ith patience.

Slavery resulted from free contract, or just sentence, or 

capture in w ar, or birth in the state of captivity. The first 

tw o of these titles to slave-ow nership m ay be defended, 

but of  the last tw o, capture  in  w ar could  not now  be  justified, 

and birth in captivity could never be justified, except on  

the one ground that in certain conditions of society slavery  

w as essential to the order and perm anence of hum an  

society, as it once existed. Though no m an can be the  

property of another in the sense that chattels or cattle are  

property, sendees, even lifelong, can be due from  one m an  

to another. But the slave retained his natural rights to  

life, sustenance, fair treatm ent, m arriage, cohabitation if 

m arried. Slavery  being, under certain  conditions, justifiable, 

fair traffic in slaves is also justifiable, for a m an can sell 

w hat belongs to him , that is, in this case, the service 

of his slave. But it is obvious that the abuses of the  

traffic w ere so great and alm ost so inevitable, that the  

abolition of slavery w as too long delayed. N o theoretical 

defence of slavery defended slavery as, in fact, it existed. 

The Church found the system  in possession, and though it 

tolerated it, it rendered the condition of  slaves less unbear

able through its Christian teaching of justice, m ercy and  

obedience, and extolled the ransom and m anum ission of 

slaves as a good and m eritorious w ork. Traffic in slaves, 

how ever, still goes on covertly, even as late as the m iddle  

of the tw entieth century, as Catholic M issionaries testify.
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The later m oralists have stressed the indignity of slavery as 

an affront to hum an equality before G od in essentials, and 

as a state of subjection that leads to utter dependence for 

bare m aintenance, and the im possibility of any intellectual 

developm ent or m oral education. The life of a slave 

inevitably produces a low type and a degraded m oral 

standard, w hich had their influence on the slave-ow ning  

classes, w ho w ere addicted to gross im m orality. In other 

w ords, slavery as, in fact, it has existed, has been proved to 

lead to such injustice and im m orality that it is to be con

dem ned out of hand. It is one of those natural develop

m ents of  life in  society  w hich, though  theoretically  and  under 

certain conditions defensible, had to be abolished.

6. Copyright

In a secondary sense, m an can be the ow ner of  copyright 

[jus ad rem), w hich m erely im plies forbearances on the part 

of  others, in  order that an  author m ay  secure the  just rew ard  

of his skill and industry. To infringe these civil rights is 

at least a legal offence, and the fine im posed is just, for skill, 

art, invention and industry are great assets in civil society. 

Sim ilarly, ‘ franchises ’ such as the privilege of a fair or 

m arket, free-w arren, free-fishing, are subjects of ow nership.

The Copyright A ct of 1911 includes the sole right to  

produce or reproduce an  original literary, dram atic, m usical, 

or artistic w ork, or any substantial part of it. If the w ork  

is unpublished, the A ct covers the right to publish it or 

any substantial part of  it, and includes translation of  literary  

w ork, conversion of a dram a into a novel or other non- 

dram atic w ork, conversion of a novel into a dram atic w ork  

by w ay of perform ances in public or otherw ise, the m aking  

of  a record, roll, film , etc., of  a literary, dram atic or m usical 

w ork, by m eans of w hich or other contrivances the w ork  

m ay be m echanically perform ed or delivered.

Publication m eans the issue of copies of the w ork to the  

public, but does not include the delivery in public of a 

lecture, nor the issue of photographs and engravings of 

w orks of sculpture and architectural w orks. Copyright is 

not infringed by any  fair dealing w ith any  w ork for purposes
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of private study, or review , nor the publication in a new s

paper of a report of a lecture delivered in public, unless 

the report is prohibited by conspicuous notice at the m ain  

entrance of the building in w hich the lecture is given and, 

except w hilst the building is being used for public w orship, 

in a position near the lecturer, but this does not preclude  

a review or new spaper sum m ary. The term for w hich  

copyright shall subsist shall be the life of the author and a  

period of fifty years after his death, except as otherw ise  

expressly provided by the A ct.

Prescinding from  positive law , it is certain that an author 

has a right to ow nership of his m anuscript or raw  m aterial. 

To  deprive  him  of  it and  to  publish  the  w ork  w ould  be  unjust, 

and w ould entail restitution of an am ount equivalent to  

the author’s loss. It is equally certain that the author 

has the right to use his w ork for his ow n benefit, but that 

benefit m ust be reasonable and not exorbitant. It is also  

certain that copyright law is just, but to w hat extent the  

ensuing benefit is just, is disputed. Som e m aintain that 

once the w ork has been  m ade public, or an  invention or dis

covery is know n by others than the inventor or discoverer, 

the author has necessarily lost all ow nership in the thing ; 

others restrict the right to the first edition in the case of a  

literary w ork ; others extend the right to every subsequent 

edition, until the legal tim e of copyright has expired. It 

is not clear that an author establishes a natural m onopoly  

in his w ork. The sound conclusion appears to be to allow  

the author to derive reasonable benefit from  his w ork, and  

this, w e venture to think, is secured w hen the first edition  

is sold out. But it does not follow that copyright m ay  

then  be  infringed w ithout m oral fault. A  sin against charity  

w ill be com m itted by infringem ent at any tim e up to the  

expiration of copyright, for authors and publishers w ould  

seriously resent a ‘ pirating  ’ of their w ork, and w ould quite  

reasonably take the benefit of the law .

2. Possession

Possession of an object does not alw ays establish true  

ow nership. In order that it m ay do so, it m ust be legal,
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actual and intentional, that is, possession m ust be in accord

ance w ith law , otherw ise there is no m oral title ; it m ust be 

possession in point of fact, for m ere juxtaposition is not 

possession, and a m ere w ish to have a thing does not give 

any tide ; it m ust be intentional, for a m an cannot m orally  

hold anything as his ow n unless he intend to do so.

For the purposes of  English law , possession is “ any pow er 

to control generally the user and location of a chattel, 

other than the m ere physical pow er exercised by a servant 

to w hom  a chattel has been entrusted by his m aster.” 1

A ctual possession is a w ide term . Thus, delivery of the 

keys of a w arehouse puts the purchaser of w heat stored in 

it in possession of the w heat, but an object hidden in m y  

land is not m y property, until I dig it up and take it.

SECTIO N 4. Subjects of O w nership

1. G eneral

O nly physical or m oral persons are capable of ow nership  

of  property, for these alone can  use it for the definite purpose 

for w hich things exist, nam ely, for rational and spiritual 

developm ent. But all living hum an beings have a right 

to sustenance, and, therefore, infants, im beciles and the 

unborn living child have, at the least, a qualified ow ner

ship (jus ad rem) in property. A n infant en ventre sa mère is, 

for m any purposes, supposed in law  to be borQ  ; a legacy  

can be bequeathed to it, a life interest in land can be given  

to it. Corporate bodies are capable of ow nership for the 

furtherance of the ends— if m oral— for w hich they exist, 

for as the State can ow n property for the com m on good, so 

any sm aller aggregation of m en can ow n property inde- 

pendendy of the State, if their end is not opposed to the 

com m on good. Societies form ed for religion, education, 

com m erce, are practically necessary for hum an progress, 

and they m ust possess the necessary m eans. The U niversal 

Church  is one  such  society, but divinely  instituted, and  w ithin  

it there are other societies, as dioceses, parishes, Religious 

Com m unities, sem inaries. Besides these, there are other
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societies, as m unicipalities, U niversities, colleges, Trade  

U nions. The State cannot forbid the form ation of such  

societies, for if  it did, it w ould contradict the very principles 

of its ow n existence, for both they and it exist in virtue of 

the like principle, nam ely, the natural tendency of m an to  

dw ell in society.1

But the com m on advantage requires that the goods of 

the w orld shall not be squandered. Civil law , then, can  

qualify the property rights of persons, such as m inors  ; and  

church law can safeguard church property by restricting  

the valid or licit use and disposal of it.

2. Property Rights of M inors

English Law

In English law , a person attains m ajority on the first 

m om ent of the day preceding the tw enty-first birthday. 

A  m inor is, how ever, em ancipated by m arriage, by leaving, 

w hen an adult, his parents ’ household to enter the arm y or 

to becom e a dom estic servant or labourer w ith the consent 

of parents, and he m ay use the benefit of the  law  provided  

he is guilty of  no  injustice or uncharity. Such  em ancipation  

gives a right to a m inor to his ow n w ages.2

A  m inor can possess purely personal property, though the  

use of it can be reasonably restricted by law . The parents 

have no  rights over the property ; if  they adm inister it, they  

do so for the m inor’s benefit only.

Sim ilarly, a m inor can dispose by gift of m oney given to  

him  exclusively for his ow n use, but if  it is given for definite 

purposes he has the disposal of it for those purposes alone, 

and w ould offend against justice if he spent it on other 

things. If he receives m oney for current expenses, he w ill 

not sin against justice by using it prodigally or for w rong  

purposes, but w ould sin against obedience. A ttention  

m ust, how ever, be paid to the capacity of a m inor to m ake  

contracts in accordance w ith English law .

1 Pope Leo X III, Encyc. letter, Rerum Novarum, 1891.

1 Evcrsley, The Law of the Domestic Relations, p. 599. But a fem ale m inor is, 

to  som e extent, legally em ancipated by m arriage. If  her husband predeceases 

her before she attains m ajority, her em ancipation ceases.

V O L. II— S
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A  m inor cannot exercise any pow er by testam ent, excep- 

tion being m ade in favour of m inors w ho are soldiers or 

m ariners on active sendee.

A  m inor cannot, by English law , hold  jointly or severally

anv interest in land.

A  father is entitled to the sendees of his child, being a 

m inor, w hilst the child  lives w ith him , or not being  in  the  ser

vice of som e other person is only tem porarily absent from  

hom e. It is not certain that a father m ay have the benefit 

of his children ’s labour w hile they live and are m aintained  

by him , nor that he is entitled to the separate earnings of 

a child after sixteen years of age.1

1 A n infant, unless of very' tender years, is generally presum ed to render 
service to his parents.

U p to the year 1939, children had no legal right to  a share 

in their deceased father's estate (unless he died intestate), 

but by the Inheritance (Fam ily Provision) A ct, w hich cam e 

into  force on  July 13, 1939, a husband or father is bound, in 

disposing of his estate by W ill, to benefit his w idow and 

surviving children, w dth certain restrictions.

Practical A pplications

Parents should respect the claim s of w orking children to 

part of their w ages for reasonable recreation, unless the 

fam ily resources are too m eagre. Children do w rong and 

offend against charity, by  w ithholding part of their w ages if 

all is practically required for the fam ily, though the obliga

tion prim arily lies on the father to m aintain the fam ily. 

The practice of retaining a portion of the w ages leads to 

deceit and lying, but restitution cannot be urged. If, 

how ever, a child ’s earnings are squandered by parents on 

excessive drink, the child does w ell to put som e of them  to 

good purposes or to save som e, unless his m aintenance 

requires all.

A child w ho earns extra w ages by labour out of the 

ordinary has a right to it and m ay keep it, unless charity  

obliges him  to give it to parents w ho m ay be in need of  it. 

M oney w on by a child through speculation or fair betting
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belongs to the child, but a habit of  gam bling  in any  form  in  

children is clearly to be discouraged, since they becom e  

accustom ed to the view  that to get som ething  for nothing—  

to the exclusion of productive w ork— is a desirable purpose, 

in life.

3. Property Rights of M arried W om en

English Law  1

Since the M arried W om en ’s Property  A cts, 1882 and  1893, 

every w om an m arried after January 1, 1883, has inde

pendent rights in all property, both real and personal, 

w hich she ow ned at the tim e of her m arriage or w hich, 

after her m arriage, is acquired by or devolves upon her. 

She alone is entitled to any m oney she m ay earn in trade  

carried on separately, or any debt ow ing to her.

She can enter into contracts in respect of her separate  

property, hold and dispose of it, as though a  femme sole 2 ; 

if she have sufficient m eans she m ay be obliged to support 

her husband if otherw ise he w ould be chargeable to the  

parish, and w ith her separate estate she m ay be obliged  

to m aintain her children and grandchildren if the husband  

is not able to do so.

The w ife m ay contract debts during coverture w hich her 

husband m ust pay, provided she has his authority to con

tract them  ; the law assum es that she has his authority  

to contract for necessaries, both  for herself and her children, 

relatively  to their state of  life, but the  husband  m ay  w ithhold  

his credit except for w hat is strictly necessary for their 

support.

Practical A pplications

Prescinding from positive law , the follow ing principles 

apply  to  property  rights of  m arried  w om en  during  coverture :

I. M an and w ife m ay have entered into a contract

1 Rucgg, An Elementary Commentary on English Law, p. 147 ; Jenks, Digest of 

Civil Law, n. 1506 sqq.
1 But the contract of  a m arried  w om an docs not affect separate estate w hich  

she is restrained from  anticipating. The contract only affects incom e w hich  

is actually in her hands or accrued due.
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before m arriage concerning property belonging to either 

or com m on to both, w hich is not necessary to the reasonable 

m aintenance of hom e or fam ily. In such cases, they m ust 

abide by the contract unless positive law rule otherw ise, 

in w hich case, 'either m ay take the benefit of the law  if no 

m anifest injustice is done to the other.

2. W hat the w ife earns by her ow n labour, or w hat she 

receives as a gift or legacy, belongs to her and she m ay 

dispose of  it as she w ishes, but she has a duty of  supporting 

the hom e, if the husband cannot do so.

3. The w ife has a right to claim from her husband all 

that is necessary  to  m aintain the hom e in  reasonable  com fort.

4. If  the w ife receive necessary  support from  her husband, 

she w ill sin against justice and charity if she squander such 

m oney or goods, for she is w asting w hat is not hers. The 

husband w ho squanders necessary m aintenance m oney due 

to the hom e w ill sin against charity not against justice.

5. A  w ife is not bound to pay  her husband ’s debts during

coverture, unless she w as a conscious and deliberate partner 

in contracting them  and her co-operation w as in som e w ay 

necessary. ‘

6. Since the husband  is the head of the fam ily, no fam ily 

expenses should be incurred by the w ife w ithout his know -  

ledge and consent, at least reasonably presum ed. But the 

w ife  is a  help  and  a com panion, not a drudge, and, therefore, 

she has a right to spend the fam ily incom e in the w ay she 

thinks reasonable.

*

7. It is, therefore, w ithin her pow er to spend fam ily 

incom e on the reasonable recreation of herself and her 

children, and to give alm s to the poor or to religion, such  

as w ould be given by persons in her state of life. She can  

help her parents if they are in grave necessity, as she w ould  

help any poor in like necessity. But if she have property  

of her ow n, this burden of relieving the needs of the poor 

lies on her property as w ell as on her husband ’s.

8. A  w ife m ay put by, in Insurance Com panies or in any  

other safe w ay, w ithout her husband ’s express perm ission, 

w hat is necessary for the decent m aintenance of the hom e, 

for the education of the children, for contingent sickness,
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unem ploym ent or death, provided she do not deprive the  

fam ily of present necessary and reasonable m aintenance.

9. The w ife has a legal and a m oral right to the support 

of her children by a previous m arriage.

4. Property Rights of the Church

1. A s m en form societies for their intellectual, m oral 

and  social developm ent, and as this right to  do  so  is necessary  

for the w ell-being of  m en, so also they  can form  a society for 

their religious developm ent. But such a society has been  

once for all established by Jesus Christ for all m ankind, 

and, therefore, its legitim ate and actual existence is beyond  

controversy.

2. The Church cannot carry on its m ission for the

conversion of the w orld, w hich it is bound to do by divine  

precept, it cannot support its pastors and M issionaries, nor 

fittingly adorn its churches, nor teach its children in or 

out of schools, w ithout an indefeasible right to hold and  

adm inister tem poral goods. This truth  is expressed by  Pope  

Leo X III (Encyclical on the Christian Constitution of 

States, 1885) : “ This Society is m ade up of m en, just as 

civil society is, and yet is supernatural and spiritual, on  

account of the end for w hich it w as founded, and of the  

m eans by w hich it aim s at attaining that end. H ence it 

differs from civil society, and, w hat is of highest m om ent, 

it is a society chartered as of right divine, perfect in its 

nature and in its title, to possess in itself and by itself, 

through  the  w ill and  loving kindness of  its Founder, all need

ful provision for its m aintenance and  action. A nd  just as the  

end at w hich the Church aim s is by far the noblest of ends, 

so is its authority the m ost exalted of all, nor can it be  

looked upon as inferior to the civil pow er or in any w ay  

dependent upon it.” 1 ·

3. A rnold of Brescia, the W aldenses, M arsilius of Padua 2

1 cf. The Pope and the People (ed. J929) ; cf. also, ppr. d. 10, 32, 36 of 

W ycliff ; Pope Pius IX , pr. 26 of die Syllabus.

2 The Defensor Pacis of M arsilius of Padua  and  John  of  Janduno, condem ned  

by Pope  John X X II (1327) is unblushingly Erastian ; the clergy w ere to be  

subject to  the  civil pow er, deprived of  their  jurisdiction, and  rendered incapable  

of holding property.
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and a few others denied this right of the Church. W ycliff 

m aintained that H oly Scripture forbade clerics to ow n 

property. These errors are not now w orth refuting.

4. Though  the Church, as a fact, observes w hen possible 

all legal civil form alities in the acquisition of property, 

civil law  can  obviously  im pose no  obligation, and  the Church 

rightly claim s (c. 1513, 1) independence in such things as 

bequests for pious purposes, w hich are valid in conscience 

even if void or voidable in civil law .  It is obviously ultra 

vires for a State to determ ine w hat uses are superstitious. 

A ll law s of M ortm ain that restrict the Church ’s rights in 

this m atter are essentially unjust w ithout the assent of the 

Rom an Pontiff, and all confiscation of church property is 

an im m oral and sinful invasion of its rights. In the past 

generally, and in the present century occasionally, as in 

Portugal, Russia, M exico, Spain, church property has been 

confiscated by civil G overnm ents, or rather by factions. 

M uch  of  this spoliation has been  graciously condoned  by  the 

H oly See : for England by Pope Julius III ; for Saxony by 

Pope Clem ent X I ; for France, Belgium , the Sicilies, the 

D uchy of Piedm ont and G enoa by Pope Pius V II ; for the 

kingdom  of Sardinia by Pope Leo X II ; for Spain, in part 

but not w holly, by Pope Pius IX .2

1

5. A ll religious societies founded or approved by the 

Church as separate entities have the radical pow er of 

ow ning property ; such are, m onasteries, Religious O rders 

in accordance w ith their constitutions, provinces, religious 

houses, confraternities (c. 1495, 2). The ow nership of goods 

belongs to that portion of the Church w hich has justly  

acquired them , subject alw ays to the suprem e adm inis

trative authority of the H oly See (cc. 1495; 1499, 2; 

1518). It is the m ore com m only received opinion that 

neither the H oly See nor the Pope are the exclusive ow ners 

of all the property of the Church. They are said to enjoy 

the dom inant ow nership, but the term  is used loosely, and 

there is a real difference betw een the suprem e jurisdiction

1 But it urges the faitliful to observe all civil form alities in m aking their 

w ills in favour of the Church (c, 1513, 2). Even if they w ere om itted, the 

heirs m ust fulfil the w ishes of the testator (P.C .C .J., Feb. 17, 1930).
3 Lehm ., I, n. 1237.
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of the H oly See in the governance of the Church, even in  

m atters of tem poralities, and ow nership by the H oly See 

of  all church property to the exclusion of all others.1

It is said, and truly, that the State has a natural right 

to tax its citizens, justly and equitably. The Church also  

has a right to m aintenance from  its m em bers, and not only  

that, but a right to exact from them w hat it deem s to be  

necessary for the purposes of its m ission to m ankind. This 

truth has been clearly stated throughout its history, as in  

the D ecretals, by the Council of Trent, by Popes Innocent 

III, Benedict X IV , Pius V I, Pius X , and by the present 

Code of Canon law (c. 1496).2

O bjection

The objection is raised, and deceives even som e Catholics, 

that the Church, being a spiritual pow er, should eschew  all 

tem poralities, and im itate the exam ple of its Founder and  

the A postles : “So likew ise every one of  you that doth not 

renounce all that he possesseth cannot be m y disciple ”  

(Lk. 14, 33) ; “ D o not possess gold nor silver nor m oney  

in your purse, nor scrip for your journey, nor tw o coats, 

nor shoes, nor a  staff” (M t. 10, 9). In  reply  to  this objection  

it m ust be said that the first of the texts quoted refers to all 

follow ers of Christ, and m eans that they should renounce 

all im m oderate love of and attachm ent to tem poral things. 

The second text w as addressed to the A postles alone, and  

it is not a precept im posed on all those w ho follow Christ. 

If  it w ere conceived to be so, it w ould prove too m uch, since 

all present m issionary enterprise w ould have to com e to  

an end, and this result w ould be contrary to our Lord ’s 

precept to the A postles and their follow ers in the m inistry  

to  go and  teach all nations. Since, as a fact, the Church  has 

sent M issionaries to and has taught all nations, its teaching  

cannot be false, and yet universally and at all tim es it

1 W ernz, Jus. Decret., Ill, n. 139.

a D ecretals : c. 67, C. X V I, q. 1 ; c. 3, C. X V I, q. 2 ; c. I, de Decimis, 

III, 13 in V I0 ; Cone. Trid., s. 21, de Reform., cc. 4, 7 : s. 24, de Reform., c. 13 : 

s. 25, de Reform., c. 12. But the Church  relics on the voluntary offerings of the  

faithful and levies taxes only for certain official w ork.
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has im plicitly taught m en that it has the right to ow n 

property by the very  fact of  ow ning it. S. Thom as A quinas, 

speaking of clerics w ho are prodigal of their m oney on 

them selves, says that they deprive the poor thereby, but he 

does not deny that clerics have the right of ow nership 

and have a claim to part of ecclesiastical goods for their 
ow n use.1

1 Quod I., q. 6, a. 12 ; S., 2. 2, q. 185, a-  7-

3 A s an exam ple of this, sec Liverpool diocesan synod, 1934, n · 230.

5. Property Rights of Clerics

1. Clerics w ho are not Religious under a vow  of poverty 

can ow n and dispose of property, except in so far as the 

Church has restricted their disposal of such property as is 

given to them  to use for church purposes, or for the benefit 

of the church fabric and its upkeep or adornm ent. The 

fruits of a benefice for clerical sustenance falls w ithin the 

com plete dom inion of the cleric (c. 1473), w ith lim itations 

in respect of w hat is superfluous.

2. The private property  of  clerics is that w hich  they  have 

received as heirs or legatees, or receive in the exercise of 

their m inistry, nam ely, stole fees— unless by special precept 

they have to pool them — or by w ay  of donation, such  as the 

Christm as and Easter offerings, and m oney they  are entitled  

to for m aintenance, and the annual am ount set aside from  

funds or m ission incom e. ♦

The ‘dos beneficii ’ consists of  an  endow m ent or, failing  that, 

of  som e other source of  revenue. A  parish  is an ecclesiastical 

benefice, w hether it is erected on an endow m ent (c. 1410), 

or, if no endow m ent is possible, in accordance w ith canon  

I4I5» 3> ^ at 1S > if  h  is prudently  foreseen that w hat is needed  

w ill be forthcom ing.2 The parish priest has the usufruct of 

that part of the revenue w hich is necessary for his suitable 

m aintenance ; further charges on the  revenue of a beneficium  

curatum are upkeep of church, presbytery', school, and the 

fitting Conduct of divine w orship, unless these are provided  

for from  other sources.

3. A ll personal property is theirs to dispose of.

4. The salaries of parish priests vary in the different 

dioceses. It w ould be, of course, desirable that all priests, 

curates included, should have reasonable salaries. The  

bishop can fix a m axim um  salary for his parochial clergy, 

since he has authority to determ ine details in respect of 

benefices and endow m ents, and parishes are benefices.

5. The revenue of a benefice is prim arily intended for 

the cleric’s m aintenance ; if any rem ain over, not being  

due to his econom ical w ay of living, such residue m ust 

be used, according to the canons, for the poor or for pious 

purposes (c. 1473), for the Church does not assign m oney  

to clerics to be squandered or to be given to relatives, or 

to others not in need. Pensions and salaries granted to  

clerics by G overnm ents are ecclesiastical revenues.1

6. If such residue is used in w ays other than those pre

scribed, a sin of disobedience is com m itted, grave or light 

according to the am ount ; it is very probable that no strict 

injustice has been done, and, therefore, post factum no  

restitution  is necessary.2 The am ount that w ould constitute  

a grave sin of  disobedience is m uch  greater than  the am ount 

necessary  for an  absolute grave sin  of  theft. The  obligation, 

being probably  one of religion and not of  justice, is personal 

to the cleric and does not devolve upon his heirs or donees.3

7. Even if a cleric have a private incom e, m ore than  

sufficient for his m aintenance, he m ay legitim ately use  

church revenues for that purpose, for they w ho preach  the  

gospel m ay live by the gospel (1 Cor. 9, 14).

8. In England the offerings of the faithful are partly  

church property, partly the priest’s property, but this 

division is due to positive enactm ent? Thus :

( а ) O fferings m ade for the support of the clergy, relief 

of the poor, propagation and adornm ent of religion, or 

any other religious purposes, are church property.

( б ) The intentions of donors and testators are to be  

m ost carefully com plied w ith. If these intentions are

1 S. Pœ nit., 1819, 1821, 1824.

1 V erm .-Creus., Epit., II, n. 798 ; W em z-V idal, II, n. 320.

• Lehm ., I, n. 1073 > G én., I, n. 476 ; W ernz-V idal, II, n. 320 ; 

N oldin, II, n. 782 ; A ichncr, n. 233 ; also Lugo, Lcssius, M olina.

4 W est. Syn., Epitome Synodorum, p. 21.
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doubtful, a m orally  certain  judgm ent is to be form ed by the 

aid of  general rules and canons.

(ή Churches, schools and other buildings, intended for 

religious uses and erected or provided, w holly or in part, 

from  the offerings of the faithful, or from m oney granted  

by  a society that adm inisters alm s, shall belong to the place 

w here such buildings stand. The sam e rule holds good in 

the case of buildings erected by a benefactor, unless the 

contrary is clearly proved, nam ely, that such building  w as 

not intended for the advantage of the faithful of the place, 

but for a particular Religious O rder.

(J) The follow ing m ethods of raising m oney for the 

support of  m issions are perm itted, and the proceeds belong 

to the Church : Bench-rents,1 collections m ade at the 

O ffertory, charges for definite seats other than rented seats 

and free places (w ithout prejudice to free adm ission to 

sacred functions, c. 1181), collections m ade on the occasion  

of  special serm ons, house to house collections, and periodical 

parish contributions.

1 W ithout prejudice to canon 1263 w hich requires the sanction of the 

O rdinary for reserved places, and canon 1181, w hich requires that entrance 

to the church for the sacred functions shall be free.

2 There arc certain local prohibitions against acceptance of a tabernacle  

as a personal present. In these dioceses, it m ust be left to the church.

(*)  Renovations, im provem ents, additions, m ade out of 

the general revenues of the m ission, are the property of the 

m ission ; if m ade out of the priest’s private property, or 

from the gifts of his friends, or from the incom e allow ed  

to him for m aintenance, they are to be considered as his 

property, provided he has kept in good order all that he 

received.

(/) Things adapted to ecclesiastical purposes given to  

a priest on the m ission are given to the m ission, unless the 

contrary is evadent. G ifts adapted to personal use are 

assum ed to be given to the priest, and also other gifts be

stow ed out of gratitude and friendship, even though they  

could serve church purposes.1 2

(^) M ass stipends, Easter and Christm as offerings, belong  

to the clergy.
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(A ) Stole fees ordinarily belong to the priest, but there  

are various w ays in w hich such sum s arc distributed. That 

distribution seem s to be the best w hich is m ost conducive 

to alleviate the burden of the m ission.

(i) N othing m ay be exacted, as of right, for Baptism  or 

M arriage, but bishops are to determ ine in diocesan synod  

w hat seem s best adapted to the custom and state of the  

place.

This last prescription of the Synod is found substantially  

in the G ode (c. 736), w hich  says that for the adm inistration  

of the Sacram ents the m inister m ay not dem and nor ask  

for anything directly or indirectly, for any reason w hat

soever, except in accordance w ith the canons (cc. 1056, 

1234,1507).

Sm all charges— but not on the poor— m ay be m ade to  

cover secretarial expenses of the episcopal Curia for m atri

m onial dispensations (c. 1056), but no em olum ent m ay be  

dem anded for the granting of such dispensation, and if 

dem anded, restitution m ust be m ade. It is the business of 

the O rdinary to determ ine the am ount of funeral dues ; 

it is strictly  forbidden to  exact m ore, and the funeral services 

and burials of the poor are to be done decently and  

gratuitously (cc. 1234, 1235).

1

SECTIO N 5. Title to O w nership

A  person can hold and possess a thing— land or chattel—  

w ithout any right, legal or m oral, to the ow nership of it. 

Som e valid title to ow nership is, therefore, necessary. Title  

is natural or legal, founded  on  N atural or on Civil law . A ll 

true titles m ay be reduced to four : O ccupancy, accession, 

prescription, contract. The last title, nam ely, contract, is 

dealt w ith at length under its distinct section.

1. O ccupancy

O ccupancy is essentially a natural title ; the others are  

indeterm inately natural, but are defined m ore exactly by  

positive law . O ccupancy is prim itive, the other three are  

derived titles.
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In English law , ow nership of chattels corporeal m ay be 

acquired absolutely by capture, production, delivery, deed, 

transfer of bill of  lading, sale.1

O ccupancy, the first title to ow nership, is the actual 

taking of a tiling belonging to no other w ith the intention  

of m aking it one ’s ow n. It is a valid title to ow nership if 

it transgresses no existing rights of  others and no  just positive 

law , for nature 2 offers the earth and all her goods indis

crim inately for the good of all m ankind. N o land could  

ever be  ow ned even by  States unless taken  over and  defended  

from  subsequent aggression.

The condition for valid occupancy is that the act of 

seisin should be intentional and physical, exercised on an  

object capable of ow nership, and in such quantity only as 

can adm it of im m ediate and proxim ately future use. A  

m ere act of the w ill gives no title, nor m ere juxtaposition  

w ithout the intention of  occupying, nor can things necessary 

to the com m on good be occupied, nor such quantities of 

an object— such as land— as cannot be used or effectively  

controlled.

It has been stated erroneously— and the error is apt to  

recur periodically— that land cannot be occupied and  

privately ow ned, because it is not. the result of labour, it 

is not produced  but exists bpfore occupancy. If  the principle  

w ere true, clothes could not be ow ned, nor the fruits of the  

earth, nor m oney, nor in  fact anything, for the raw  m aterial 

of  all things w hich w e fashion existed antecedently. O n  the 

contrary, m ost of the valuable qualities possessed by culti

vated land are due to labour, w hich practically changes the  

very nature of land. Labour can certainly establish a  

good title to land, but even virgin soil and a prim eval forest 

m ay be seized and held— if no existing rights are violated—  

for m an  can  get at the earth  for his ow n  life and developm ent 

and can becom e m aster of it.

1 The reader m ay be  referred to  Jenks, op. cit., n. 1551 sqq., for a  full descrip

tion of these titles. In the text w e adhere to the traditional division of the  

subject.

* It w ill readily be underst that w e use the term nature not as an

abstraction, but as a convenient w ay of expressing the law s, deep-rooted in  

the nature of m an, that regulate hum an conduct.



A m an cannot effectively hold the air above his ground  

property, nor the subjacent interior ; nevertheless, by a  

legal fiction, he m ay be considered the ow ner of these in a  

qualified sense, ow ning them , so far forth, as reasonable law  

perm its ; he can, at all events, be protected against danger 

from above and underm ining from  below .

The value of the title of occupancy is applicable now  

only to things that are found, or anim als caught, in a state  

fera natura, as free fish and w ild anim als, but English law  

does not sanction all that natural justice, undefined by law , 

w ould perm it. In English law , appropriation is a good 

title, but the person taking m ay  have to prove that the thing  

w as abandoned. The finder of a chattel that has no  

apparent ow ner is entitled to retain it against all persons 

other than the ow ner, unless he is an em ployee w ho finds 

an article on his em ployer’s land w hilst engaged in his 

em ployer’s w ork. Exceptions to absolute acquisition are  

m ade in English law  in the cases of taking treasure-trove,1 

w aifs, strays, w recks, and anim als killed w ithin an area  

w here one is entitled, ratione soli, to kill gam e, but taken  

outside that area.

I. Things w hich have no ow ner m ay be taken by any  

finder, and am ong such things are w ild anim als, derelicts, 

the property of alien enem ies, and treasure-trove, but by 

English law the right of the finder is qualified. Enem y  

property vests in the nation, w ild anim als m ay be claim ed  

by the landow ner on w hose land the anim als are taken or

Things that are found, m ay be such as never had an  

ow ner {res nullius}, or such as have been abandoned {bona 

derelicta}, and these m ay be of the nature of treasure-trove, 

or property of an intestate, w ithout heirs {bona vacantia}, 

or thirdly, things recently lost, w hose ow ner exists but is 

unknow n {res amissa}.

1 A ny gold or silver in coin, plate, or bullion, found hidden in a house or 

in the earth, or other private place, the ow ner thereof being unknow n.

Practical A pplications
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killed, treasure-trove  is  claim ed by  the Crow n,1 and  w reckage 

stranded m ust be delivered to the district receiver and after 

a year and a day belong to the Crow n. But law  on these 

points is penal only and does not bind the conscience 

before legal decision is given. The property of an intestate 

w ithout heirs reverts to the Crow n and this disposition of 

law  is also penal.

1 Coroners are em pow ered to inquire re treasure that is found, w ho w ere 

the finders, or w ho suspected thereof. They  settle no claim s to it. Treasure

trove belongs to the Crow n until the true ow ner be found. The finder is 

usually rew arded to the value of it in m oney. Concealm ent of treasure-trove 

is punishable by fine and im prisonm ent.

2. Expert know ledge, due to chance or education, as 

to the existence of m inerals under landed property, or as 

to the value of a w ork of painting, potter}', bronze, etc., 

need not deter one from  buying such things at a low  price. 

If, how ever, fraud intervene, injustice is done, since every 

m an has a natural right that he should not be the victim

of fraud, and no one can claim to hold an advantage w on  

by deceit.

3. If  a chattel, not one ’s ow n, is found, these rules hold  :

(a) There is no obligation injustice to take possession of  it 

and to find the ow ’ner and restore it ; but there m ay easily  

be an obligation in charity to do so, w hich w ill be serious 

or light in accordance w ith the subjective reasonable feeling 

of  the loser, and this, if unknow n, can be gauged ordinarily  

by the value or utility of the article.

(ά) If such lost chattel be taken up it m ust be restored  

to its ow ner, or at least reasonable care m ust be taken to  

find out the ow ner. The finder is entitled to com pensation 

if put to trouble or expense.

(r) So long  as such a chattel is retained, it m ust be restored  

to the ow ner w hensoever discovered ; this principle of 

justice  is em bodied  in  English  law , w hich  gives no  acquisitive 

prescriptive right over m ovables. W here a person found  

a sovereign in the road and had no m eans of know ing the 

ow ner, but intended at the tim e he found it to appropriate  

it even should the ow ner becom e know n, if he refused to  

give it up w hen the ow ner soon becam e know n, it w as held
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that he w as not guilty of larceny. But it is obvious that 

he w ould be bound in conscience to restore it. W here a  

bureau w as sent to a carpenter for repair and he dis

covered 900 guineas in a secret draw er and appropriated  

them , he w as found guilty of felony. W hen a m an buys a  

chattel at an auction, and later discovers valuables con

cealed w ithin it, he does not acquire a right to them , unless 

the vendor intended to sell all the contents, w hatever they  

m ight be.1

(</) If the finder has used up or consum ed the thing in  

good faith after fruitless reasonable attem pts to discover 

the ow ner, he has no m oral obligations in respect of the  

latter ; if, how ever, the thing had natural product, both it 

and its product, if  they or either still exist, m ust be restored  

to the ow ner {res  fructificat domino}.'

{e} If the finder gave the thing aw ay in good faith, and  

after fruitless reasonable attem pts to discover the ow ner, 

he is bound to no restitution of-any sort, if the ow ner 

subsequently appear.

(/) If the finder, in the sam e circum stances, converted  

the chattel, receiving som ething  in exchange, he is obviously  

the richer by the deal. H is obligations thereafter are as 

follow s :

(i) If the sale w as in m arket overt and in good faith he  

is bound to nothing. A ll sales and contracts of goods in  

m arket overt are indisputable. The m axim , caveat emptor, 

applies. M arket overt is open m arket. In the country, 

it is held on particular days, and is the m arket place or spot 

set apart by  custom  for the sale of  particular goods. A  shop  

is not m arket overt for goods other than those usually sold  

therein. In London, every day, except Sunday, is m arket 

day, and all shops (except those of  paw nbrokers) are m arket 

overt for their usual com m odities, but only w ithin the City. 

W est End and suburban shops are not m arket overt.2 The  

sale of horses is governed by additional form alities.

(ii) If the sale w as not in m arket overt, but m erely a  

private deal, it is com m only held that the  seller cannot claim  

any  benefit from  the law , and as he should have guaranteed

1 Cases quoted in Emol., p. 596. 1 Emol., p. 593.
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peaceful possession to the buyer, if the buyer has to restore 

(or restores) the article to its true ow ner, the seller m ust, 

in justice, m ake good the buyer’s loss. This appears to 

be the m ost reasonable solution of the case, as everybody  

concerned is in statu quo ante. But if the seller him self both 

bought and sold the article bona fide, it is probable that he 

m ay  w ait till the law  is invoked against him .

(iii) If, in the last hypothesis of  private sale, the buyer has 

disappeared, and the seller discovers the true ow ner of 

the article, w ho, w e suppose, cannot recover his property, 

m any authors think that the seller is bound to m ake good 

the loss of the ow ner. But, on the contrary, it is difficult 

to see how  the ow ner can have a right both to his chattel 

and to its equivalent, and how  the seller, w ho sold in good 

faith and got m oney for valuable consideration, can be 

bound in justice to anything. H is obligation is at least 

doubtful.

4. Tam e and dom estic anim als m ay  not be appropriated, 

how ever m uch  they  stray, provided they  can  be recovered by 

any reasonable m eans by their ow ners.

A n  anim al tam ed  or reclaim ed, though  it fly  or run  abroad  

at its w ill, rem ains in its ow ner’s possession, if it habitually  

returns  to  a  place  under his com plete  control. Such  anim als, 

therefore, cannot in justice be appropriated. W here they  

are kept w ithin an enclosure to prevent them  straying, they  

belong to the ow ner of the enclosure. It is m aintained, 

how ever, that this is true only if the enclosure is so sm all 

that the ow ner has effective control. If the enclosure is 

large, the  anim als are  practically  w ild. Thus, “ they  are  not 

in  possession unless they  are  either so confined  or so  pow erless 

by reason of im m aturity that they can be taken at pleasure 

w ith certainty.” 1 W ild anim als that w ere reclaim ed but 

have regained their com plete liberty are not in this category  

and m ay be taken.2

1 Pollock and W right, Possession in Common Law, p. 231.

1 This  is  said  w ithout reference to  the  penal law s against trespassing, poaching  

in general, and night poaching. The penalties for the latter are severe, and  

rightly, since hum an life is often im perilled by it.

Poachers do no real injustice by  shooting or snaring w ild
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anim als w hich are in no w ay enclosed or under control, 

but they are guilty of injustice if they dam age property, or 

if they lessen the value of shooting rights ; and are guilty of 

■ trespass.

The law  w isely protects land from  trespass, and penalties 

im posed for trespass are just. They m ust be undergone  

w hen  inflicted, for the  com m on  good and  security  of  property  

require all m en to respect the rights of  others. Though no  

injury be done, an action w ill lie against one riding over 

the land of another, or shooting gam e on or flying over 

another’s land ; even a shot that strikes the soil of  another’s 

land is trespass, and firing at gam e over the highw ay is 

trespass.1

1 Emol., p. 515.

V O L. II— T

2. A ccession

A ccession is a good title, w hereby  the ow ner of  a principal 

object becom es the ow ner of the accessory increm ent. 

Increm ents or im provem ents can be m ade to corporeal 

substances, either naturally, as by fruitage of trees, grass of 

land, pregnancy of  anim als, or artificially, as house-building  

on land, em broidery on cloth, painting on canvas. The  

questions to be settled in law  and conscience are : W hich  

substance is of principal im portance, and w hat com pensa

tion, if  any, is som etim es to be m ade  ? There are four kinds 

of  accession : Land  to  land (accretion, alluvion) ; m ovables 

to land (fixtures) ; m ovables to m ovables (com m ixture, 

confusion) ; m ovables to labour (specification). Exam ples 

of accession are : Soil carried by a river from one bank  

to another, an  island  form ed  in a river near landed  property, 

a dried-up river bed, beam s fixed into a house, trees, grass, 

crops acceding to another’s soil, em broidery or painting  

on another’s m aterials, though these latter are considered  

in  practice exceptions to  accession. W hen  solids, as grain, or 

liquids, as oil or w ine, have been com m ingled, since separa

tion of  the com ponent elem ents is im possible, the respective  

ow ners have a right to a proportionate part of the w hole or
9 ·

its equivalent.

0

$
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Principles

1. The ow ners of the principal and of the accessory

objects respectively m ay take the benefit of the law .

2. In natural accession, as fruitage, birth, alluvion, the 

increm ent belongs to the ow ner of the principal object, 

unless positive law s determ ine otherw ise (as in the case of 

cygnets, w hich belong equally to the ow ners of each parent 

bird). The ow ner of the fem ale is naturally the ow ner of 

the offspring.

3. In  specification, or the w orking of  a substance belong

ing to another into a new form — as m aking bread from  

another’s w heat, a ring from  another’s m etal— the ow ner of 

the original substance m ust be com pensated for his loss. 

H e has obviously no claim to the product of another ’s 

labour, but it is difficult som etim es to say that ow nership  

is acquired by m anufacture.1

4. In m ere juxtaposition, as w ffien a gem is put into 

another’s ring, the articles can and should be separated  

in strict justice, unless com pensation is accepted.

5. In com m ixture, as in the union of solids, such as 

grain, stfgar, proportionate com pensation is to be m ade, but 

it seem s just if the law , w hen invoked, gives benefit to an 

innocent party. This is true also in confusion, the m ixture 

of  liquids. By English law  the entire bulk of  such a m ixture 

goes to the person from  w hom  the property  so m ixed by the 

thief w ith his ow n w as stolen. “ If the stolen property  has 

been altered in form , the ow ner m ay seize or recover it in 

its new  shape, if he can identify the original m aterial. If 

the identity cannot be proved— as if barley is converted  

into m alt— an action for dam ages w ill lie. If the stolen  

m aterial has been used in building or repairing, it cannot 

be retaken, though capable of clear identification.” 2

6. M ixed accessions are the grow th of seed and the 

produce of trees sow n or planted on another’s land. That 

w hich thus grow s on land belongs by law to the land-

1 H olland, Jurisprudence, p. 217. The Rom an doctrine of Specificatio is not

fully accepted in English Jaw . Thus, if A  m ingles his 

indistinguishably, A loses his property (J., n. 1553).

1 A ttenborough, Recovery of Stolen Goods, p. 88.

goods w ith those of B



291 

ow ner : Quidquid plantatur, solo cedit ; but though the full 

benefit of the law m ay be justly taken, it w ould appear 

equitable that som e division of profits should be m ade.

3. Prescription

1. Prescription is a title to ow nership of goods or to  

incorporeal hereditam ents— as rights of w ay, light, w ater—  

such title being given by law , in consequence of possession  

or user in the m anner and during the period determ ined by  

law . In English law , the term is not strictly applicable  

in the case of corporeal things, but only to easem ents. In  

earlier law , the theory of the validity of prescriptive title  

w as that the user held by prescription w as held in virtue  

of a personal law m ade by the grantor in favour of the  

grantee, and thus it w as only things against com m on right 

that could be prescribed. In later law , the theory of 

prescription appears to rest on the fact that user from  tim e  

im m em orial is conclusive evidence of a grant m ade before  

the tim e of legal m em ory (ann. 1189).1

2. The title given by prescription is a positive title and  

confers a right ; prescription m ust therefore be  distinguished  

from  lim itation of action, for in the latter case, the Statutes 

of L im itation do not directly confer a right but bar legal 

rights of action. These Statutes lim it the tim e w ithin w hich  

a  legal rem edy  m ay  be  sought, thus protecting  people against 

old claim s. They»do not destroy a right. The periods 

vary greatly, and the effect of the Statutes w ill, in case of 

debt, be avoided by a subsequent w ritten acknow ledgem ent 

of the debt. M ere statem ent of inability to pay a debt 

after six years does not revive the debt. A gain, com pensa

tion for accidental death m ust be claim ed w ithin tw elve  

m onths ; action for slander m ust be brought w ithin tw o  

years ; for infringem ent of copyright, w ithin three years. 

W e believe that in such cases, w ith the exception of debts, 

one m ay rightly take the benefit of the law , since neglect 

to invoke law , w hen it is possible to invoke it, on the part 

of an injured person, is equivalent to condonation. But

1 H oldsw orth. Hist, of English Law, III, p. 135.
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injustice w ould be done if he w ere prevented from using 

his privilege. M ere ignorance of the law does not prevent 

the statutory period from running.

Statutes of Lim itation in so far as they apply to land 

act indirectly, for in extinguishing one title to land they 

im plicitly confer another. This is som etim es illogically 

called  extinctive  prescription. English  law , then, practically  

changes long possession of real property into ow nership 

by bringing to an end the right of the original ow ner to 

any action at law  (3 and 4 W illiam  IV , c. 37, s. 34 ; 37 and 

38 V ictoria, c. 57). A ctions for the recovery of land, i.e., 

of corporeal hereditam ents of w hatever tenure m ust be 

brought w ithin tw elve years from the date w hen the right 

first accrued. W here, how ever, the claim ant is under 

disability, i.e., infancy, lunacy, etc., w hen the right first 

accrues, he can bring his action w ithin the stated period of 

tw elve years or six years from  the cessation of his disability 

w hichever is the longer period, but in any event, the action 

m ust be brought w ithin thirty years from the right first 

accruing. W here an  ow ner is deprived of  land by  concealed 

fraud (by som e ruse, by w hich he is not only deprived but 

defrauded by being led to believe that the claim ant and 

not he is the  legal ow m er), tim e does not run  until such  fraud 

is found out or m ight w ith reasonable diligence have been 

so. In  addition, the  fraud m ust be com m itted by  the person 

claim ing through the Statute or som e person through him . 

The law  goes on to provide that in such circum stances the 

only person protected w ould be a bona fide purchaser for 

value.

But mala  fides w ill not avail in conscience, though it m ay, 

if  not discovered, have no effect on  legal possession. N ever

theless, w here a person having a claim of right obtained  

possession of a house and prem ises in fraudulent m anner, 

it w as held  that she could not defend an action of  ejectm ent. 

Possession had to be given up before contesting the title. 

In the case, a w om an had asked leave to get vegetables 

out of a garden, and having obtained the keys, she took 

possession of the house and set up a claim  of title.1

1 Emol., p. 307.
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3. Prescription m ay be liberative or acquisitive. It is 

liberative, w hen it frees one tenem ent, called the servient 

tenem ent, from  som e right of  user such as right of  w ay  w hich  

another tenem ent, called the dom inant, law fully exercised  

over it. A cquisitive prescription gives a positive title to  

ow nership or user if all legal conditions have been fulfilled.

4. In law , no right can be acquired against the public  

good— such as obstructing a highw ay— or one that is 

against com m on law or Statute, or if unreasonable or un 

certain. The tim e necessary to establish a prescriptive 

title to an easem ent is that “ w hereof the m em ory of 

m an runneth not to the contrary” (fixed at ann. 1189). 

A  user of tw enty years w as taken as prima  facie presum ption  

of im m em orial user, and the Courts resorted to the fiction  

of a lost m odern grant in these cases. The user, how ever, 

m ust have been, nec vi nec clam nec precario, i.e., peaceful, 

open and as of right, and exercised by w hat w as of a con

tinuous nature, such as a person and his forbears, a corpora

tion and its predecessors. The consent or acquiescence of 

the ow ner of the servient tenem ent lies at the root of the  

fiction of a lost grant.1

5. The Prescription  A ct of 1832 w as an  A ct to  shorten  the  

tim e of prescription in certain cases. O ne particular 

illustration is that of the right to light, w hich, if actually  

enjoyed for tw enty years w ithout interruption, openly and  

not by  virtue of  licence or agreem ent, becom es absolute and  

indefeasible, any local usage or custom to the contrary  

notw ithstanding. This overrides the custom  of London to  

thé effect that the ow ner of an ancient building m ight pull 

it dow n and erect another of any height, notw ithstanding  

any claim  of light by a neighbour.2

Principles

I. For valid and licit prescription, five conditions are  

necessary, nam ely, capacity of the thing to be prescribed,

1 Ençyc. Laws of England, s.v. Prescription ; Stephens, Com., I, p. 468.

’J., n. 1451. But it has recently been determ ined that the Prescription  

does not give one an absolute right to the full am ount of light enjoyed for 

tw enty  years. A ll that m ay be claim ed is w hat is necessary for the beneficial 

use of the property w hose lights arc dim inished (Emol., p. 295).
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good faith, title, actual possession or user, legitim ate lapse 

of tim e.

2. G ood faith is conscientious conviction that the thing 

or right held is not unjustly held. Possession in bad faith 

cannot, so far as justice is concerned, establish a title by 

prescription. But in liberative prescription, it is sufficient 

to establish the good faith of the user, and that no obstacle 

had been put in the w ay of another’s use of his right. It is 

obvious that com m on law or Statute can never establish a 

title in conscience w here there is bad faith ; the only effect 

is to bar legal action. A n heir w ho doubts about the good 

faith of his predecessor in acquisitive prescription m ay con

tinue to allow tim e to run in his favour, since bad faith is 

not to be presum ed.

3. A good title, or one thought to be good, m ust be 

present, for w ithout it good faith is im possible. This title I 

m ust at least be a supposed one at the beginning of the I 

period ; after the period has been running, a presum ed title 

w ould seem sufficient. N o title is required in English law , 

though fraud, if proved, m ay bar prescription.

4. A ctual possession of the thing or exercise of the right, 

either in person or in one ’s nam e, is a necessary condition 

for prescription. This possession or exercise m ust be certain, 

continuous, peaceable, and open ; litigation, opposition, 

arrangem ent, apology for user, are all contrary to peaceable 

and open possession.

Prescription in Canon law  (cc. 1508-1512)

The prescription that is in force in civil law  is accepted 

by the Church in respect of ecclesiastical property, w ithout 

prejudice how ever to w hat follow s :

I. The follow ing things are not subject to prescription: 

W hat is of divine right, natural or positive ; that w hich  

can be obtained only by apostolic privilege, but possession 

continued for a hundred years, or being im m em orial, 

establishes presum ption of a privilege ; spiritual rights, of 

w hich the laity are incapable, if prescription is claim ed in 

them  on behalf of the laity ; the right of patronage is also
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excluded (c. 1450) ; definite and  clear boundaries of  certain  

ecclesiastical territories ; M ass stipends and obligations ; 

ecclesiastical benefice w ithout title ; im m unity from all 

visitation and obedience ; paym ent of the cathedraticum (a 

tax paid for the support of the bishop).

2. Sacred things, privately ow ned, are subject to pre

scription by private individuals, but m ay not be used for 

secular purposes ; if they have lost their consecration and  

blessing they can be acquired for secular but not indecorous 

purposes. Sacred things, not privately ow ned, are not sub

ject to prescription by private persons, but can be so by  

one ecclesiastical corporation or society against another.

3. Im m ovables and precious m ovables, rights and  

claim s, personal or real, w hich belong to the H oly See, w ill 

be prescribed by a period of  a hundred years ; if belonging  

to som e other corporation, not the H oly See, by a period  

of thirty years.

4. G ood faith during the w hole period is essential for 

prescription.

5. Prescription runs in favour of one w ho has held  

a benefice for three years in good faith though his title is 

null, provided that sim ony has been absent (c. 1446).

SECTIO N 6. Injustice

1. Injustice in G eneral 

K inds

I. Injustice is the violation of the right of another. If 

intended, it is form al ; if inadvertent, it is m erely m aterial 

and not, of  course, sinful, unless in  so far as the inadvertence 

w as antecedently culpable ; if intended as such, it is both  

form al and direct ; if not intended but foreseen in conse

quence of som e act, it is indirect. Injustice m ay result 

from a positive act, such as theft ; it is then positive. It 

m ay  result from  an  om ission, as w hen  parents w ilfully  neglect 

their children ; it is then  negative. If  the person  of  another 

is injured, as in unjust striking, injustice is personal ; if 

the external goods of  another are  unjustly  taken  or dam aged, 

it is real. Intentional injustice m ay or m ay not result in
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dam age to another. A  sin is com m itted interiorly, even if 

no external injustice ensue.

2. Legal  justice, as it is called, is transgressed by  violating 

the com m on good of the State of w hich one is a m em ber, 

or by  culpable neglect to foster that good w hen one ought 

to do so. But as a m an by  violating legal justice sins against 

him self, at least constructively, such injustice entails no 

restitution. The good is violated also by declining to obey 

legitim ate Superiors in the exercise of their jurisdiction for 

the com m on good. Every' act that conduces to  the  com m on 

good is antecedently a m orally good act, for it is the act of 

som e virtue. Legal justice is, therefore, a general virtue, 

inasm uch  as it has no particular object of  its ow n, like  charity 

and  religion, but bids us perform  those  acts w hich  are  already 

m orally good, or are enjoined, and are due to the com m on  

good of the State. It inclines the suprem e authority to 

fram e good law ’s and to adm inister them  w ell, and subjects 

to  obey  the  law s. In  obeying  the  law s, subjects are  exercising 

acts of  virtue im posed by the law , as in religion, tem perance 

and chastity.1

3. D istributive justice is transgressed by rulers w ho 

discrim inate unfairly betw een classes of citizens in the 

distribution  of  rew ards or the im position of burdens. They  

w ould discrim inate unjustly if they appoint the unw orthy  

to  such  offices as are necessary  to  the com m on good. If  they 

do  so, they  violate strict com m utative  justice, and are bound  

to reparation both in respect of the State, and of private 

citizens. W hen a w orthy official is chosen, others equally  

w ’orthy are not w ronged, since they had no antecedent 

right to be chosen ; but in com petition for office, the m ost 

successful has a right to be nom inated, if  such is understood. 

In the unfair distribution of burdens, as w hen a class is 

unfairly  taxed, com m utative  justice  is violated  and  restitution  

m ust be m ade.

4. Com m utative justice is transgressed by the invasion  

of a specific right of a particular person or corporate body  

and restitution m ust be m ade.

1 cf. V erm ., Π , η. 347·
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O bligation

There is a striet m oral obligation to act justly, because  

G od has assigned m an a definite supernatural destiny, 

w ills the m eans necessary to each one,1 and thereby gives 

m an an  inalienable right to use those m eans am ongst w hich  

are obviously the rights to life, sustenance, opportunities. 

If serious injustice against another is done, G od is seriously  

offended and the sin cannot be forgiven unless due sorrow  

for it is elicited, and a desire of m aking reparation, if 

possible, is entertained.

G ravity

In its essence, the violation of another’s right is a·  serious 

sin because it is opposed to right reason, good order and  

divine law  : “  D o not err ; neither thieves nor extortioners 

shall possess the K ingdom of G od ” (i Cor. 6, io). But 

the gravity of the external sin m ust be m easured by the  

actual injustice done. In this m atter, the distinction  

betw een  w hat is grievously  ■w rong and  w hat is slightly  w rong  

is accepted by every Catholic, and the denial of it leads to  

gross error and confusion. A s there are offences against 

G od  w hich are  not deadly,2 so are  there  such  offences against 

our fellow -m en. The gravity of  injustice is determ ined also  

by the harm done to society. N ot only are the rights of 

individuals to be respected, but the peace, security and  

stability  of  society  are  to  be upheld  by  all citizens. A m ongst 

the rights of  the individual are included  rights to health and  

salvation, w hich are spiritual goods, natural and super

natural respectively ; right to integrity of  life and m em bers, 

w hich are natural and physical ; rights to honour, good  

nam e and external possessions. Injustice m ay be done as 

w ell by dam age to another’s goods as by actual theft. In  

the form er case the w rongdoer need be none the richer by  

his act ; in the latter case he is.

»
1 For the case of unbaptized infants, the reader is referred to the dogm atic  

treatises on G race.

• The reader is referred to the treatise on Sin, and especially to the section  

on M ortal and V enial Sin (vol. I, p. 209 sqq).

U
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Intention and Injustice

1. The deliberate intention of em ploying som e act that 

one has an antecedent right to do to the hurt of another 

cannot m ake that act unjust in point of  fact, as w hen  a seller 

sells his w ares at the  low est price— w hich  he  is allow ed  to  do—  

in order to crush rivals in  the trade. This is not an  external 

offence against justice, but it m ay be, and usually is, an 

offence against charity. Everything, how ever, depends on 

local conditions and the opportunities of rivals w ho are 

crushed. There is no question of restitution post factum  ; 

but ante  factum there w ould be a question of refraining  from  

a serious sin against charity.

2. If an action is done w ith the intention of harm ing  

another, the actual result being unlikely to happen, either 

ow ing to the cause being in itself insufficient, or because, as 

a fact, the result does not ordinarily happen, it is a m atter 

of dispute w hether this is an act of injustice and entails 

restitution for the harm  that actually ensues.  Those w ho 

think it is, affirm that the evil intention supplies the causal 

connexion ; those w ho deny it, think that intention cannot 

change the nature  of  causes. A n exam ple  given  is that of X , 

setting a m an-trap in his field, w ithout notice, w here tres

passers very rarely pass, w ith the hope that should his 

offensive neighbour pass that w ay he m ay be caught in it. 

A ll agree that serious dam age that results in this supposition  

is a serious external offence against charity  and a  serious in

ternal sin against justice.

1

1 The follow ing think it is not : Lessius, II, c. 9, n. 113 ; S. A lph., lib. 3, 

n. 636 ; Lehm., I, n. 1167 ; D ’A nnibale, II, n. 200 ; G £n.-Sals., I, n. 517.

2. Theft and Rapine

1. D efinitions

If  the property of another is unjustly*  taken in secret, it is 

theft ; if taken openly and forcibly, it is rapine. Theft 

is an offence against real com m utative justice ; rapine, in  

addition, is injustice against personal im m unity. The tw o  

are specifically distinct sins, the latter being w orse than the



form er. It is of the essence of theft that a thing be taken  

w ith the intention of keeping it, at least for a tim e, against 

the ow ner’s reasonable w ill ; this is unjust taking aw ay.

2. Theft

Theft, like all injustice, is opposed to charity, for every  

harm  done to another is contrary to that virtue w hich bids 

us w ish w ell to another. Theft is, therefore, a grave sin  

by its nature, though accidentally it m ay be a slight one  

for w ant of sufficient m atter. But the essential reason w hy  

som e quantity m ay be unjustly stolen w ithout grave sin  

is not the lesser harm  done thereby, but it is the fact that 

in spite of a sm all theft, in m any circum stances, the rights 

of others rem ain substantially intact ; it m ay be added  

that a m an  cannot usually be supposed to  take grave offence 

at a slight theft, and hum an friendship and solidarity are  

substantially m aintained in spite of m inor offences. If 

this w ere not generally true, friendship  w ould  be  im possible.1 2

1 Travelling on a railw ay w ithout paying one ’s fare is not theft in the strict 

sense. It is, how ever, unjust, because it is taking, i.e., using the services of 

a com pany w hich have a definite value w ithout paying, and contrary to its 

w ill. It entails restitution.

2 cf. V erm ., II, n. 639 ; S. Th., S., 1. 2, q. 88, a. 1 : 2. 2, q. 59, a. 4, ad 2.

A  person  w ho  is bound-in  justice to  give up a thing cannot 

be said to be reasonably desirous of retaining it, how ever 

m uch  he w ants to do  so  ; but if  he  w ere bound  only  in  charity  

to help the poor, he m ight still be reasonably unw illing to  

be deprived of a particular thing, for he can help the poor 

in m any w ays. It is true, therefore, to say that theft is not 

com m itted— except legally— w hen  a person  in  really  extrem e  

need takes from another— secretly or openly— w hat is 

urgently necessary for his ow n life or the life of another, for 

of  course  w hat he m ay  m orally  do  for him self  he  m ay  m orally  

do for others in like need. But the cases of such extrem e  

need are very seldom  verified, at least in civilized countries, 

w here provision is m ade for the poor at the public expense. 

D octrine that is true in theory is distorted very readily by  

Com m unists in practice. It is untrue to say that in grave
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necessity all property becom es com m on and there can be 

no theft ; a proposition condem ned by the Church,1 and 

contrary ’ to com m on sense and the good of society.

It is not theft to take from  another w ho w ill not pay his 

debts an equivalent of w hat is our ow n, nor for a w ife to 

take from  her husband  w hat is necessary  for the  m aintenance 

of the fam ily. But a person can offend against charity  by 

taking w hat he is entitled to take so far as justice is 

concerned. But the offence against charity does not entail 

restitution, w hereas that against justice does.

G ravity

Theft is by  its nature a grievous sin. H ow ever, it w ould  be 

only a slight sin against justice, if the injustice is slight. It is 

a sin against a Com m andm ent of G od, and w e cannot enter 

into  eternal life if  w e violate the Com m andm ents  in  a serious 

w ay unless w e repent (M t. 19, 17). S. Paul enum erates 

theft am ong those sins w hich exclude from  heaven (1 Cor. 

6, 10). It is against N atural law , for if the goods of  others 

could be taken w ithout m oral fault, there w ould be an end  

to social peace, stability and progress. But a sm all theft, 

not being a serious threat to these social goods, is not a 

serious m oral fault. It is necessary, therefore, to suggest 

som e standard by w hich to determ ine w hen theft is a 

serious injustice and w hen it is not. In this, as in all 

sim ilar m atters of conduct, to cavil at the casuistry of 

distinguishing betw een great and sm all sins, is to take 

leave of com m on sense and universal conviction.2

The standard m ust be determ ined by the harm  actually  

done, for w e m ust speak of objective, concrete and actual 

injustice, and prescind from  the personal annoyance of the 

victim  of  theft and the subjective conscience of  the thief. W e 

m ust speak  of  standards that affect both the individual and  

society '. The standard that is taken in respect of an indi

vidual is relative ; that taken  in  respect of  society  is absolute.

1 Pope Innocent X I, pr. 36.

1 Such casuistry is daily practised in the Law Courts, and rightly, for no  

sane m an w ould condem n to the sam e term  of  im prisonm ent a poor m an w ho  

stole a loaf of bread, and a w ell-to-do clerk w ho em bezzled a large sum  of 

m oney.
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Tw o Standards

There are and m ust be tw o different standards, one in  

respect of the individual robbed, the other in respect of 

society in general.

. I. The standard in respect of the individual robbed  

is determ ined by the injustice done to him , and this is 

m easured by that individual’s condition of living. It is a  

relative standard ; it m ust vary considerably. The sam e 

am ount stolen w ill not affect rich  and poor equally. A  rich  

m an w ould not feel a loss w hich to the poor w ould be a  

m ost serious one.

2. The second standard has reference to society, and  

this is an absolute standard for a particular country at a  

particular tim e, on the supposition that throughout the  

place  the  exchange-value  of  m oney  is uniform . The  standard  

im plies that there is a sum  of  m oney w hich, if  taken  w ithout 

grave m oral fault, w ould tend to m ake property insecure, 

and render m en  generally unw illing to undertake the labour 

necessary to  advance their ow n  w elfare and  that of  the State. 

Let us say, for exam ple, that if the sum  of £100 could be  

taken w ithout the serious m oral obligation of restitution, 

m en w ould feel that even State property w as very insecure, 

that peculation  to  that am ount w ould  be  only  a  trifling  m oral 

fault, and that D ivine Providence had put into m en the  

natural instinct and practical necessity of aggregation in  

society w ithout giving sufficient sanction in hum an con

science for its m aintenance and security. It is true to say, 

therefore, that there is an absolute sum , the unjust taking  

of w hich is certainly and alw ays against a serious precept 

of N atural law . This is the absolute standard.

Relative Standard

In  regard to the relative standard, it is reasonable to hold  

that to deprive an  individual w ho has to w ork for his living  

of  a day ’s w ages or of  w hat w ould  suffice for a day ’s expenses 

for him self and his fam ily— nourishm ent being only one  

factor— w ould be.  a serious loss, and w ould be resented by

1



w eekly earnings w ould be relatively

14 Ü

This standard refers to a father of a fam ily.everyone.1 This standard refers to a father of a fam ily. 

For the unm arried, the concrete relative sum w ould be 

tw ice as great. It is generally thought that the relatively  

grave am ount w ould be the day ’s w age of all w ho w ork. 

It is the day ’s w age w hich keeps the fam ily for the day, for 

num bers of the w orking class can never put by any m oney, 

except by stinting them selves, and the am ount they  can put 

by daily is trifling. A s the fam ily has to be m aintained  

for seven days on the w eek ’s w ages, it w ill be correct to say 

that one seventh of the w eekly w age is a grave am ount, 

W here a fam ily is living on the ‘ dole,’ one seventh of that 

w ould be a grave am ount.

2 These am ounts arc  suggested as probably  correct, assum ing that the skilled  

w orkm an receives about £3 to £4 in w ages per w eek, and that the m anual 

day labourer receives about £2 to £2 10s. There are m any w orkers, as farm  

labourers, luggage porters, railw ay porters, m iners on half-tim e, w ho receive  

m uch less. A bout one-seventh of their 

grave in their case.

There is fairly unanim ous agreem ent am ong divines that 

the follow ing am ounts— w ith slight variations— express that 

standard, taking the exchange-value of m oney in the year 

1933 * one shilling in the case of  the very  poor ; six to eight 

shillings in the case of day labourers ; eight to ten shillings 

in the case of skilled w orkm en, artisans or tradesm en ; 

tw enty shillings in the case of the m oderately rich, and the 

absolute sum — to be determ ined later— in the case of the 

very w ealthy or of com panies.2

A bsolute Standard

In regard to the absolute standard, and w riting for 

England alone, the sum  of £3 w ill be acknow ledged to be 

a serious sum  for the follow ing reasons :

A fter 1914 the purchasing pow er of 20s. declined in  

1916 to 16s. 3d. and in 1917 to 9s. 8d. A little later 

the value fell as low as 7s. or less. The cost of a w eek ’s 

food for an ordinary fam ily of the w orker w as com puted  

to be 25s. in 1914, 51s. 6d. in 1917, and  in 1930 (A pril 1st) 

retail prices of general fam ily com m odities w ere as 157 to
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100 in com parison w ith  July, 1914, in  June, 1932, they w ere  

142, and on N ov. 1, 1941, as 200 to 100. If then £1 w as 

generally considered in 1914 as the absolute sum , £2 to £3  

w ould have represented that sum in successive years and  

very little less than £3 in 1933, w ith the price of food stuffs 

and rents still high, though Slightly falling. A reasonably  

good w age for m anual labourers in 1914 w as £1 10s. A  

w age of £3 today (1943) is equivalent, in real w ages, to  

about £1 los. before 1914. W e think, therefore, that now  

(an. 1943), £3 represents very accurately the absolute sum ; 

it w ill not be m uch less ; perhaps in the opinion of others 

it w ill be a little m ore. The com putation w ill be found  

to be reasonable in com paring it w ith the sum s form erly  

assigned by w riters in other countries. But the sum  m ust 

vary in different countries and also at different periods in  

the sam e country.

Thus, the follow ing sum s w ere assigned by w riters for 

their respective countries (French francs being taken, 

w here m entioned, as a standard of value) : M arc (ann. 

191 1 for Italy), 20 to 30 francs ; Tanquerey (ann. 1910 for 

U .S.A .), 7 to 8 dollars ; Crolly (for G t. Britain and Ireland  

before 1900), £1 ; O jetti (ann. 1900 for Italy), 30 francs ; 

Sabetti (ann. 1897  for U .S.A .), 5 dollars ; Barrett (ann. 1919  

for U .S.A .), 35 dollars ;

England), £1— though w e believe this estim ate is, after 

1914, too low  ; N oldin (ann. 1902 for A ustria), 30s. ; 

Ferreres (ann. 1919 for Spain), 20 to 30 francs for all 

countries— w e believe this estim ate is too low  ; Lehm kuhl 

(ann. 1910 for G erm any), 30  m arks ; up  to  £2  for England ; 

7 to 10 dollars for U .S.A . ; D ’A nnibale (ann. 1900 for 

Italy), 30  francs ; Bucceroni (ann. 1917  for Italy), 30  francs ; 

G énicot, W affelaert (ann. 1912 for Belgium ), 40 francs ; 

A rregui (ann. 1919 for Spain), 40 to 50  francs ; V erm eersch  

(II, n. 639 : for ann. 1924) cites w ith approval the opinion  

of G énicot-Salsm ans that 100 francs is the absolute sum  ; 

furtherm ore, he thinks that the pre-w ar sum m ust be at 

least doubled, w hich w ould represent £2, or even m ore. 

Piscetta-G ennaro (III, n. 251) think that now  the absolute  

sum is four tim es the pre-w ar sum (£4 in England) ;

Slater (ann. 1909-1925 for
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G arriepy, for Canada, thinks die sum w ould be eight to  

ten dollars (£2 10s. in England) and Prüm m er, w riting  

for Sw itzerland, puts the absolute sum  there at 100 francs, 

gold standard (£4 in England). Considering the variety  

of  opinion, it w ill appear that a definite sum  is hard to find. 

W e think, therefore, that w ith the increasing rise in real 

w ages in England, £3 w ill represent a safe and not too  

rigorous nor too lax a standard to take.

It is rhetorical to ask the question : For w hat sum  should  

w e think a thief w orthy of dam nation  ? There is, indeed, 

no such sum . The question ought rather to be : W hat is 

the sum , the taking of w hich w ith im punity, so far as 

grievous m oral guilt is concerned, w ould be very prejudicial 

to the security of  society  ?

These considerations m ay help the confessor to com e to  

a  just decision in urging  restitution under serious obligation, 

but they are for the study and not for the pulpit, for, as 

has been  w ell observed, the casuistry that m ust be em ployed  

in theory to help a confessor, m ay very w ell, in practice, 

confirm  the dishonest in petty thieving, if practice is to be 

guided  by  too  absolute a  standard. The clearest conclusion, 

perhaps, on w hich a confessor m ay rely is that in England  

£1 should not now  be considered the absolute sum , and  £5  

m ay be considered as certainly exceeding the absolute sum . 

But even here, though it is desirable to have a uniform  

standard am ongst confessors, different m inds w ill be differ

ently im pressed by the argum ents put forw ard, and a fuller 

know ledge of w ages and prices m ay very w ell lead to a 

slightly  higher  standard  being  taken, and  though  the  estim ate  

of Barrett (35 dollars) appears to us a very generous one, 

even for the U nited States, w e m ust rem em ber that w hen  

his book w as published, the w ages in that country w ere 

very high, and the w ealth of m any individuals w as ab

norm al.1 K och-Preuss (V , p. 361) accepts the estim ate of 

Barrett.

1 But in these years great unem ploym ent prevails in U .S.A ., and the  

am assing of  gold in the banks has not prevented very  general hardship, though  

the dollar m aintains its high relative value w ith a tendency (N ov., 

depreciate.
1933) ‘O
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O ther Relative Standards

In the case of thefts by m em bers of a fam ily— as w ife 

or child, from  the w ealthy father of  a fam ily— m ore than  the  

sum  just assigned w ould be necessary before arriving at a  

serious theft. Such a father is presum ably less unw illing  

to be deprived of his m oney by m em bers of his ow n fam ily  

than by strangers. The grave am ount w ill probably be  

tw ice as large as the absolute sum , that is, £6. But this is 

an absolute sum , and therefore less w ould constitute a grave  

sin in the case of the less prosperous fam ily. The m atter 

then becom es relative, and serious m atter w ould be tw ice 

the ordinary relative am ount. But this does not m ean that 

children do not com m it sin by even petty thefts. They do, 

indeed, for the m oney  does not belong to them — prescinding  

from real necessity— and they m ay neither take nor dispose 

of  it. The w ife, how ever, is entitled by law  and conscience  

to m aintenance, even if she have a separate estate of her 

ow n, and it is, therefore, no sin for her to take w hat is 

necessary for decent and ordinary fam ily m aintenance. 

In  general, the obligation of  restitution  need not be im posed  

on w ife or children, since the father cannot usually be  

presum ed to w ish restitution to be m ade. H e w all object 

m ore to the m anner in  w hich his m oney is spent than to the  

fact of  the  theft.1 But there are lim its here, for a  spendthrift 

son  could  be  obliged  to  restitution, if  possible, since  fathers do 

not condone extravagance.

In regard to thefts of  m oney w hich belongs to a com pany  

or to  several persons, the  follow ing  principles are laid dow n  :

1. The absolute sum here is as stated above if this sum  

w as stolen by one act of theft.

2. If no individual of a com pany has been seriously  

harm ed by a theft from  the com pany, the absolute sum  as 

stated constitutes a grave theft. But if the com pany is 

sm all and indigent, the relative standard m ust be adopted.

Petty Thefts

I. That petty thefts and acts of dam age can coalesce 

and becom e grave m atter, to be restored under grave

1 N oldin, II, n. 417.



obligation, is obvious from  this one fact, that sm all am ounts 

of m oney can be stolen at short intervals, as, for exam ple, 

daily, and kept by the thief, until they am ount to a con

siderable sum , v.g., £10. It is clear that w hen the am ount 

is large, the thief is guilty of retaining another’s property  

to a grave am ount, and is, therefore, bound under grave 

obligation to restitution. The statem ent does not m ean  

that a m ultitude of sm all venial sins becom e a grave sin, 

but that a m ultitude of  sm all losses can becom e ultim ately  a 

grave loss, and that w hen  they  becom e so by  the addition of 

the last theft in the series, a grievous sin m ay then be com 

m itted, and a grievous obligation m ay arise. This possible 

coalescence is endorsed by the condem nation by Pope 

Innocent X I of the false opinion that sm all thefts can never 

reach a sum  w hich has to be restored under pain of  m ortal

sin. N evertheless, in this m atter, intervals betw een petty  

thefts m ay be so great, and the separate thefts m ay be so 

sm all, that coalescence does not practically take place. 

In other w ords, the loss then is not felt to be great. To  

put the m atter, therefore, on a clear basis, divines lay dow n  

certain principles in order to establish the gravity of the 

obligation of restitution.

2. Petty thefts or acts of  dam age can, as a m atter of  fact, 

coalesce.

(û ) They  do  so  in  respect of  the  sam e  person  or of  a society, 

for a corporate body  can be harm ed as w ell as an  individual. 

Prescinding, therefore, from  reasonably presum ed condona

tion, w hich m ight be assum ed post factum to operate in the 

case of insignificant thefts from a rich person or w ealthy  

society, the several acts of theft or dam age, if not entirely  

inappreciable, w ill certainly coalesce if they are frequently  

repeated at short intervals, and if, in the event, the person  

harm ed is reasonably unw illing to suffer repeated losses.

In point of fact, sm all thefts repeated at haphazard  

and not intentionally accum ulated, and separated by  

intervals (probably a fortnight, certainly a m onth) do not 

coalesce ; the sm aller the theft, the sm aller the several 

intervals w ill be to prevent coalescence. V ery sm all 

pilferings by dom estic servants of ordinary com estibles or
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drink, if consum ed there and then, w ill not coalesce at all. 

If the thefts are considerable and not far short of grave  

m atter (relative or absolute, as the case m ay be), probably  

they w ill coalesce if the several thefts are separated by  

intervals of less than tw o m onths. The principle m ay  

appear gratuitous. It is, how ever, generally laid dow n, 

and has recom m ended itself to divines w ho are by  no  m eans 

indifferent to the sanctity of property.

(b) Petty thefts or sm all acts of  dam age coalesce w hen  they  

are the result of one and the sam e act, or of several acts 

m orally united. Sum s of m oney belonging to partners, if 

taken by one and the sam e act of theft, certainly coalesce, 

as also do several petty thefts of m oney that is held in  

com m on, by distinct acts at very short intervals. Though  

each  individual m ay  suffer only a sm all loss, in  the aggregate  

the loss m ay be great, and the security and peace of  society  

dem and that the aggregate should be looked upon in the  

lum p, and if'it is a grave am ount, should be condem ned  

as a grave violation  of  justice.

But the case is held to be different if  sm all acts of  dam age, 

not of  theft, are inflicted on several persons, than if  inflicted  

on the sam e person. In the form er case, coalescence 

probably does not arise. The reason given is that in the  

case of benefit accruing to the thief, and especially in the  

case of  m oney, the cupidity  of  thieves has to be kept in  check  

and a severe sanction laid upon it, for m en are prone to  

this vice and w ould indulge in  it, if  they  could do  so w ithout 

grave m oral obligation arising. Som e authors think it 

probable that w here sm all losses have been successively in 

flicted on one and the sam e person, the obligation to m ake  

reparation is not a grave one, if the sum total, though  

grave, w as not intended or foreseen.

(c) Repeated petty thefts coalesce in consequence of 

being unified by intention. If, therefore, a thief intend  

ultim ately to reach a great am ount by his several petty  

thefts, the several thefts certainly coalesce, for his several 

acts are m erely so m any instalm ents of the one serious act 

of injustice. W e are assum ing that the thief continues in  

the sam e fram e of m ind.

Ή
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(</) Repeated petty thefts coalesce if hoarded  ; it is a  grave 

injustice to retain a  grave  am ount belonging to another.

(«?) Petty thefts at short intervals coalesce w hen com m itted 

by several persons conspiring together.

3. W hen petty thefts coalesce, it is necessary to deter

m ine w hat is then the grave am ount.

(a) If the thefts are com m itted against several persons, 

no individual suffering grave loss, the grave am ount w ill 

probably  be tw ice the absolute sum  of  theft.1

(b) If thefts are com m itted against one and the sam e 

person, and the objects stolen are in various categories 

(v.g., m oney, w atches, boots, clothing), m ore than the 

m onetary ’ relatively grave am ount w ould then be the grave 

am ount, since the loss is, presum ably, less in the one case 

than in the other.2

(c) If the petty thefts are separated by intervals, but still 

short enough to perm it coalescence, probably tw ice the 

ordinary relatively grave am ount w ill then be the grave 

am ount, for the loss is felt less than if the w hole am ount 

w ere taken at one and the sam e tim e 3 ; but this estim ate 

is the m ost generous. O thers think that half as m uch again  

as the relatively grave am ount w ould be grave in thefts 

from one individual.  If there is no relative am ount to 

be considered, because the sufferer is very w ealthy, tw ice 

the absolute am ount w ill then be grave.5

1

Practical A pplications

1. Shopkeepers and  tradespeople, w ho regularly defraud  

their custom ers by giving short w eight, w ould be guilty of 

grave injustice w hen they reached tw ice the absolutely  

grave am ount. If they continue the practice, they are 

continuing the one grave sin.

2. W hen several act in conspiracy to defraud another, 

the grave am ount w ill be w hat is for that other the relatively 

grave am ount, since the sam e loss is felt w hether inflicted 

by one or by several. If, how ever, there is no relatively

1 G én., I, n. 510; Lehm ., I, n. 1115 ; V erm ., II, n. 645.

1 V erm ., II, n. 645. * S. A lph., lib. 3, n. 530.

1 G én., I, n. 510; V erm ., II, n. 645. 5 G én., loc. cit. ; V erm ., loc. cit.
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grave am ount to be considered, because the sufferer is 

w ealthy, probably m ore (50 per cent) than the absolutely  

grave am ount w ould be required.  But if there is no con

spiracy, each is m orally responsible for the am ount w hich  

he has stolen, w hich, therefore, m ay be grave or light.

1

1 V erm ., II, n. 645. 1 cf. V erm ., II, n. 640 contra G én., I, n. 509, 30 .

3. If a thing stolen is not of m uch value in itself, but is 

highly prized ow ing to associations or other reasons, as 

heirloom s, pictures, photographs, a grave sin of injustice is 

not com m itted, but a grave sin against charity  is com m itted  

if  the ow ner is reasonably seriously affected by the loss.

4. If the thing stolen is of trivial value, but exceedingly  

necessary to its ow ner for his livelihood, obviously a grave  

sin of  injustice is com m itted.

5. If  w e disregard coalescence, and consider cases w here  

one act of theft is com m itted :

(a) A grave sin is certainly com m itted w hen the grave  

absolute am ount of m oney is stolen by one act of theft,

though it is ow ned in shares by  several people.

(/>) Even less than the grave absolute sum , if stolen, m ay  

be a grave sin, if the sum stolen belongs to several, as to  

a corporate body or society, w hich is seriously affected  

by the loss. W e have then to take a relative standard.

(i) W hen  the  stolen  am ount belongs to  som e pious purpose, 

as M asses for the departed, or needy orphanages, w e should  

not then consider w hose right is violated, for no one has a  

right to the m oney (jus in re) until it is allocated. W e  

should, m ore accurately, consider the purpose to w hich the  

m oney  is to be put. If  the theft seriously  interferes w ith even  

a part of that purpose, provided that it be an im portant 

part, a theft sm aller than the absolute sum  m ay be a grave  

sin.2

6. D om estic servants w ill com m it injustice as other  people  

and to the sam e extent w hen they steal m oney, for m asters 

and m istresses are usually unw illing that they should be  

m ore leniently regarded than strangers. The position, of 

trust w hich servants enjoy does not m ake injustice m ore  

difficult. But in the m atter of  food and drink consum ed by
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them , unless quite unusual and very expensive and reserved 

for the fam ily, they w ill not com m it serious injustice.

7. In  coalescence the  several thefts m ust not be negligible, 

for unconsidered trifles do not constitute even a slight sin, 

since no one is reasonably unw illing to be deprived of  w hat 

he does not esteem . But the practice of taking  sm all things 

from  w orkshops is altogether w rong, as the sum  total taken  

is a  serious loss w here  there are  m any  w orkers, and  em ployers 

seriously object to the practice.1

8. Petty thefts com m itted after a grave am ount has 

already been  stolen are severally, according to som e w riters, 

venial sins, until an additional serious am ount is reached. 

A ccording to others, each successive theft in the case is 

a grievous sin, if the thief advert to the fact that each  

petty theft, w ith the preceding thefts, constitutes a grave 

injustice w hich he has no intention of repairing. H e really  

renew s the intention of not m aking restitution of a grave 

am ount, and in this sense the opinion is reasonable.2 If 

he do not renew  his intention not to restore, the subsequent 

petty thefts are an aggravating circum stance of the one 

grievous sin.

3. Taking not Theft

O ne m ay take the property of another w ithout being  

guilty of m oral fault, both in the case of extrem e necessity  

and for legitim ate occult com pensation.

1. Extrem e N ecessity

N ecessity is extrem e w hen life is in danger or som e 

com parable evil is im m inent, and  the person  in need cannot 

extricate him self from  it unaided. A  person in such neces

sity m ay take so m uch  of  the goods of  another as w ill relieve 

present need, unless that other is in a like necessity. In  

such need, the goods of the earth are com m on property  ; 

rights of exclusive private ow nership lapse; there  ds, in  fact,

1 The V ice-President of Sheffield Cham ber of Com m erce stated in 1914 

that the estim ate of loss due to petty thefts from  w orkshops in Sheffield w as 

about £50,000 per annum .

» cf. Lehm ., I, n. 11  r7 ; N oldin, II, n. 422  ; S. A lph., lib. 3, n. 538 ; Lugo, 

a- 10, n. 43 ; Lessius, hb. 2, c. 12, n. 44.

fi
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an obligation to preserve life, w hich is 

property. Even before extrem e necessity is actually pre

sent but w hen it is im m inent, the sam e principles are true. 

H ow ever, in m erely grave need— that is, such as a person  

can relieve, though w ith som e difficulty— it is not perm itted  

to take others’property,1 for m any live in grave necessity, 

and if such appropriations w ere allow able, the insecurity  

of private property w ould be very great. The distinction  

betw een ordinary and grave need w ould be draw n fine 

by m any persons. Before appropriating in extrem e need  

that w hich is necessary, the needy person m ust beg it as an  

alm s if there is reasonable hope of  success. Those w ho w ill 

not allow others w ho are in extrem e need to share their 

goods sin against charity but not against justice, for w hilst 

they hold their things, they hold w hat is their ow n. It is 

only w hen a person in extrem e need has taken actual 

possession of another’s goods that ow nership passes. H e  

cannot then be deprived w ithout injustice. If violence be  

used to prevent the one in  extrem e need  sharing  goods, a sin  

of injustice is com m itted, and the obligation of desisting  

from  such  violence rem ains as long  as the other is in  extrem e 

need. If the use of a thing is sufficient to relieve present 

extrem e need, the thing  m ust be restored w hen the need for 

it has ceased ; if the thing  has been  consum ed, no  restitution  

is obligatory. This w ould  be true of m oney, food and  drink. 

O ne m ay  do  for another w hat that other m ay  do  for him self. 

It w ould, therefore, not be unjust to  help  a  person  in  extrem e  

need to take from  others w hat is necessary. But this true  

and valid principle is liable to be m isapplied. It is dis

putable w hether a person  in  extrem e need could take a very  

large sum  of m oney, or a very expensive chattel, for as no 

one is bound to save him self by  taking extraordinary  m eans, 

so no one is allow ed to appropriate goods of extraordinary  

value.

2. O ccult Com pensation

O ccult com pensation is the act of one w ho takes secretly  

from another w hat that other ow es him . This kind of

1 The contrary is condem ned by Pope Innocent X I, pr. 36.
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com pensation is perm issible, for it is to take w hat is one ’s 

ow n ; but it w ould be w rong except under certain condi

tions, for there are other w ays of recovering one ’s ow n, such 

as appeal to law , and in recovering our ow n w e m ay not do  

injustice to others. The conditions necessary to justify  

occult com pensation arc as follow s :

1. The debt m ust be a debt of  justice, otherw ise the act 

is unjust spoliation.

2. The debt m ust be certain and not doubtful, for every

one has a right to keep w hat he has, until it is proved that 

it belongs to another. Lugo w as not persuaded that this 

condition should be insisted upon, if the supposed creditor 

has solid and positive probabilities in his favour, but not cer

tainty. H e cites, as opposed to him  and as agreeing w ith

-the doctrine stated in the text, an array of authors w ho  

w ould m ake an opinion probable in the highest degree, if 

not certain.1 The  authors cited  by him  are  : M olina,  V asquez, 

Sanchez, Suarez, Lessius. Consequently, in his conclusion  

(n. 106), Lugo refrains from deciding the m atter against 

these authors, and in practice he w ould adhere to the 

com m on opinion. A uthors, therefore, w ho quote Lugo as 

opposed to the com m on opinion, m isquote him . O ne case 

m ay be adm itted, viz., the case w here the fact on w hich a 

debt is based is certain, but w here the right to com pen

sation is m erely probable in this sense, that a judge in  

Court— if the m atter w ere brought into Court— could, in  

conscience, assign com pensation to the claim ant, and very  

probably w ould do so.2

3. The debt should not be recoverable except by occult 

com pensation ; if there are other w ays, it is against legal 

justice to take the law into one ’s ow n hands. But if this 

condition is not fulfilled, no sin against com m utative  justice 

w ill have been com m itted, and, therefore, there w ould be 

no obligation of  restitution.

4. The thing taken should be of the sam e kind as the 

thing  ow ed, for it is not at all certain that loss of  reputation,

1 cf. V erm ., II, n. 648; G én., I, n. 504; A rregui, n. 318; Lehm ., I, 

n. 1125.
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for exam ple, should be repaired by a m oney equivalent. 

Lugo, Lcssius and others think that even in this case occult 

com pensation for defam ation by taking som e m onetary  

equivalent is perm issible, provided that the traducer w ill 

not repair the slander, and provided that, if the case w ere 

taken to Court, the judge w ould assign a m onetary com 

pensation. The opinion, though probable, is never, w e  

believe, to be approved in practice by a confessor, w ho also  

should never suggest occult com pensation. Post factum he  

w ill be justified in acting upon probable opinions, that he  

m ay not enforce restitution w hen it is doubtful.

5. A dditional accidental loss to the debtor m ust be  

prevented. This is an obligation of charity not of  justice.

A nticipated occult com pensation— w here the debtor is 

not likely to be solvent at the legally due tim e— is not 

against justice, provided the debtor is not m ade to suffer 

additional loss.

Practical A pplications

Servants, w orkm en and em ployees of all sorts have a  

right to a just w age, and after their w ork is done their 

w age is a debt of justice. They m ay, therefore, law fully  

com pensate them selves if all the foregoing conditions are  

verified. But em ployees are not alw ays the best judges, 

any m ore than em ployers, as to w hat constitutes a fair 

w age. It is condem ned doctrine to teach that household  

servants m ay com pensate them selves from  their em ployers ’ 

goods w hen they think that they ought to have a bigger 

w age.1

1 Pope Innocent X I, pr. 37.

In this case, the foregoing conditions w ill be verified if 

w orkers have been forced to w ork for less w age than is just, 

provided that they are not engaged out of pity, or that 

others could not have been found to do the sam e w ork for 

the sam e salary, and also if they have been burdened w ith  

w ork not contracted for or quite unusual. But they m ay  

not com pensate them selves if they freely entered into a low - 

w age contract. If they do additional w ork  freely, they  have

μ
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no  claim  injustice to be paid for it ; if  the w ork, how ever, is 

im plicitly asked for, they have a just claim . In any case, 

the  am ount that can  justly be taken  is very  hard  to  determ ine, 

and the advice of a w ise counsellor should be asked. Con

fessors should be very reluctant indeed to give advice in  

such m atters. The value of the principles is that, post 

factum, a confessor w ill be slow  to insist on restitution, until 

he understands all the conditions of the case, and he w ill 

prudently deter penitents from the practice.

If  one  has been  legally  obliged  to  pay  a debt not contracted  

or already paid, obedience to law  m ust ordinarily be given, 

except w here the m atter is evidently w rong, in w hich  

case passive resistance is allow able. Recourse m ay be had  

in such cases to occult com pensation, but w ithout scandal 

and w ithout disturbing public peace. The receiver of 

such m oney not ow ed m ay not keep it, though the law  m ay  

be in his favour.

If  recourse to law  is im possible or expensive and the debt 

is certain, occult com pensation for the debt m ay be taken  

w ithout recourse to law , if the other conditions are fulfilled.

SECTIO N 7. Restitution

1. G eneral Principles

Restitution is the reparation of the violated right of 

another. It is restoring the balance of  rights, reconstructing  

the natural order of  justice.

I. Restitution of violated rights is m anifestly a precept 

of  N atural law , based on  social security and peace. A ctual 

restitution, and if that is not possible, the intention of 

restitution w hen and if subsequently possible, is absolutely  

necessary for salvation, if  the right violated w as one of  great 

m om ent. The precept of restitution is also a positive one, 

like the precept of alm sgiving : “ If  the w icked m an  restore 

the pledge, and render w hat he has robbed, and w alk in  

the com m andm ents of  life, and do no unjust thing, he shall 

surely Eve, and shall not die ” (Ezech. 33, 15) ; “ G o to  

now , ye rich m en, your gold and silver is cankered, and the  

rust of them  shall be for a testim ony against you, and shall
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eat your flesh like fire. Y ou have stored up to yourselves 

w rath  against the last days. Behold the hire of the  labourers 

w ho have reaped dow n your fields, w hich by fraud has 

been kept back by you, crieth ; and the cry of them  hath  

entered into  the  ears  of  the  Lord  of Sabaoth  ” (Jam es 5, 1-4).

2. Since the duty of restitution is m easured by the  

am ount to be restored, if part restitution be m ade and the  

residue is not a serious am ount, the rem aining obligation  

is not serious. This principle is helpful in difficult cases, 

but it is apt to be m isunderstood, to give scandal, and to be  

condem ned as m isapplied casuistry.

3. Restitution  is to  be  m ade  as soon  as possible ; culpable  

delay m ay, and often does, am ount to additional injustice 

if the creditor suffers by the delay, and in this w ay internal 

sins of injustice m ay be indefinitely m ultiplied. That they  

should be m ultiplied the obligation has to be w ilfully and  

repeatedly disregarded.

4. Restitution for goods of one kind by goods of an  

entirely different kind  is not necessary, because there is 

no strict equivalence betw een them . Thus, though m one

tary dam ages are rightly im posed for libel, the dam aged  

reputation is not really restored and never can be restored  

by these m eans. But this legal fiction is valuable, and for 

the public peace and the prevention of sim ilar offences the  

penalty is just. M any authors think that such a m ethod  

of restitution ought to be m ade w hen identical restitution  

is im possible even before law im poses the penalty,2 but 

m any others do not adm it the obligation.

1

5. It is assuredly an act of charity to the living— and  

perhaps too to the Souls in Purgatory— to pay their debts. 

There is a pious opinion  that these Souls are  helped thereby. 

It is based on supposed private revelations, on very credible  

com m unications from  the  dead, and  perhaps on  the  D ecretals 

(c. In litteris de raptoribus'), w here heirs are bidden to pay
9

1 K ind, i.e., genus not species. Thus, all things that can be purchased for 

m oney are of one kind in this context.

1 So apparently S. Thom as, follow ed by m any others : cf. S., 2. 2, q. 62, 

a. 2, ad i et 2, unless he is speaking of a counsel ; cf. Tanq., Ill, n. 565 ; 

Prümmer, II, n. 204 ; Piscetta-G ennaro, III, n. 485.

' ♦ 1
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the debts of the dead that these m ay be freed from sin. 

It is certainly credible that G od w ould accept for the dead  

the prayers that accom pany the paym ent of such debts?

6. Practical considerations for confessors :

(a) Though  a person m ay not be able to m ake full restitu

tion, he  m ust have the w ish  to  do  so, w hen possible, and m ust 

take reasonable m eans to do so. O ne of these m eans is to  

put aside sm all am ounts from tim e to tim e, and thus to  

pay off at least part of the debt. D ebtors are not exem pt 

from  part paym ent because they  cannot pay  the w hole debt.

(b) It is seriously unjust w ilfully to incur debts that w ill 

never be paid ; such is the practice of putting and keeping  

children at expensive schools w ith no prospect of paying  

the fees.

(c) A  very trifling debt m ust be paid under pain of  venial 

sin ; but w ith the reasonably presum ed w ish of  the creditor 

it m ay be paid to the poor.

(d) Betting and gam bling debts, though not recoverable 

at law , are debts of honour and conscience. It is now here 

stated  and  never m aintained that any  debts are extinguished  

by any Statutes of  Lim itation.

(i) In the case of the dying w ho are in debt, the greatest 

prudence m ust be used, so as not to deprive them of the  

benefit of  the Sacram ents if  they  are in  good faith.

2. The G rounds of Restitution

W hen  injustice has been done it m ust be repaired. Com 

m utative  justice is violated either by w rongful possession of 

another’s goods or by unjust dam age. Co-operation m ay  

take place in either, but cannot strictly be considered as 

a third separate ground of restitution. W e w ill, how ever, 

treat of these three grounds separately, for clearness sake.

(a) The First G round of Restitution, viz., Possession  

of A nother’s G oods

The unqualified ow ner of anything has the right to  

possess it and dispose of  it as he pleases. If  another unjustly

1 Ball.-Pal., V , p. 625 ; Lugo, de Pasnit., d. 26, n. 33 ; Fcrreres, I, n. 767.
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w ithholds the thing from the ow ner, he is bound to restore  

it (res clamat domino}.

Secondly, such ow ner alone has the right to the natural 

product of his goods (res  fructificat domino).

Thirdly, w hen a thing perishes, the ow ner is norm ally  

the loser (res perit domino) .

But as one person m ay hold or m ay have consum ed the  

goods of another in good or bad or doubtful faith, the  

respective obligations to restitution w ill be different in  

these three cases.

: :Ί

I

I

1 4

i. Possessor in G ood Faith

This possessor is one w ho, w ithout any fault, is ignorant 

of the fact that he holds or held another’s property. H is 

obligations and privileges are as follow s :

1. W hen he discovers that he is in possession of another’s 

chattel, he m ust restore it, if he can, to the ow ner, being  

know n, unless, either prescription or purchase in m arket 

overt has given him  a good title to keep it.

2. The sam e is true if, having used up som e of the  

property, he still holds the rem ainder.

3. If the chattel has autom atically depreciated during  

his possession in good faith, he m ust restore it as it is now , 

even though  it has depreciated  in  value through his careless

ness. But if the depreciation of it has m aterially benefited  

him , he m ust restore both the chattel and that am ount of 

benefit— if  possible— to  the ow ner, except that he m ay  retain  

the fruits of his ow n industry.

4. If the condition or value of the chattel has im proved, 

he m ust restore it as it is, though he m ay m ake deduction  

for any expense he has been put to in keeping it or in  

im proving it, if such w as the case.

5. If he w ilfully delay w hen he could m ake restitution, 

he becom es a possessor in bad faith, and m ust m ake good  

the ow ner’s foreseen losses that directly ensue from such  

delay.
6. If he cannot find the ow ner after using reasonable  

m eans, he m ay keep and use the chattel as he likes. H e is,
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in this case, not bound to any restitution to the poor, since 

ex hypothesi the ow ner is unknow n and the possessor began  

in good faith. If, after he has used up or destroyed the 

chattel, the ow ner becom es know n, he is not bound to resti

tution of the value of  the used-up chattel. But if by using  

or destroying it he has becom e the richer by the am ount of 

the value of the chattel or any other am ount, that am ount 

he m ust restore, for he retains that equivalent of the chattel, 

or som e profit, w hich now  he has no right to keep, alw ays 

excepting the fruits of his ow n industry.

7. If he received the chattel as a gift and discovers the 

true ow ner, he m ust restore it, if  he can, as soon as possible.

8. If  he bought a stolen  chattel, not know n to have been  

stolen, in m arket overt and in good faith :

(a) H e  m ay  keep  it, if  the  rightful ow ner, becom ing  know n, 

do not prosecute and convict the original thief.1

(b) If the ow ner prosecutes the thief, English law w ill 

order restitution of the chattel to the ow ner ; the purchaser 

m ust then restore it and can be indem nified from  the goods 

of  the thief, if  he have any.

1 In English law , all sales, bargains and contracts 

fairs or m arket overt are binding and indisputable, 

in the case of stolen horses purchased in m arket 

legally claim ed by the ow ner.

(i) If, before prosecution and conviction of the thief, 

the holder in good faith sells the chattel, even after notice 

of  theft, he  is not liable to an  action at the suit of  the ow ner. 

The ow ner can, how ever, recover from  the sub-purchaser. 

It is doubtful w hether the  sub-purchaser  can  recover dam ages 

from the vendor on the im plied w arranty that he should  

have and enjoy quiet possession of the chattel.2 M any  

divines think that the vendor should indem nify the sub

purchaser, since a guarantee of peaceful possession is 

im plicit in every contract of sale. The opinion is probable 

but not certain. H e m ay, therefore, w ait till the sub

purchaser legally sues him .

9. If  he bought the stolen thing  in  good faith but not in  

m arket overt, no legal title is given and the ow ner can

of goods and chattels in  

A n exception is m ade  

overt, for these m ay be

* A ttenborough, Recovery of Stolen Goods, p. 22.
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m ay takerecover. It is stated that in law the ow ner 

his chattel w herever he finds it ; but it is generally  advisable 

to procure the aid of a constable before doing so. If the  

ow ner recovers, a sub-purchaser can probably claim  com 

pensation from  the vendor, for, as stated above, the latter 

should guarantee peaceful possession.1 If the ow ner do  

not effectively  claim , the vendor to  a sub-purchaser is bound  

to no restitution to the ow ner, for he has not the chattel 

nor has he its equivalent so as to be the richer by  it unjustly. 

Furtherm ore, it is in accordance w ith English law  that if a  

seller gives valuable consideration in good faith for m oney, 

he acquires a title to the m oney. The sam e is true w hen  

a stolen bank note passes, for a party taking it in good  

faith for value can retain it. The sam e has been held not 

to apply to the case w here a stolen jubilee £5 gold piece  

w as changed for five sovereigns, for the gold piece is not 

considered cash but a curio, and an order m ay be m ade for 

its restitution to the original ow ner.

1 Crolly, an undoubted authority on the ethical aspects of these cases, 

does not adm it this opinion.

’ Lugo, de Just., d. 17, n. 26 ; G én., I, n. 526, III, 30 .

* S. A lph., lib. 3, n. 569 ; N oldin, II, n. 438 ; G én., I, n. 524, and authors 

generally.

10. If  A  purchased  the  stolen  chattel in  good  faith  privately  

and sells to B, then if B, com ing to know  w ho the ow ner is, 

restore it w ithout w arning A , the latter has no obligations 

to B.

11. If A  having received stolen goods in good faith for 

nothing, sells to B, and the true ow ner cannot recover, 

then A is probably bound to nothing, because an ow ner 

cannot have a  claim  both  to  his chattel and  to  its equivalent. 

This is probable, though denied by m any authors.2

12. If A  bought stolen property in good faith and the  

true  ow ner  is discovered  but does not prosecute, A  m ay  return  

the property to the thief and recover his m oney, for he  

does not place the property in any w orse situation than it 

w as before the sale, and is not bound to retain property  

for the sake of another (the ow ner) at his ow n probable  

loss.3
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13. If the thing perishes, through loss, destruction, 

consum ption :

(a) The person w ho held it in good faith is bound to 

nothing, except that if he is the richer through possession, 

the increm ent, if natural, belongs to the real ow ner, w ith  

deduction for expenses, if there w ere any.

(ά) If the tiring perishes in another’s, B ’s, possession, 

to w hom A , the first possessor, gave it, B is bound to 

nothing.

(i) If the thing perishes in another’s, B ’s, possession, to 

w hom  A  sold it at a profit (w hether A got it for nothing  

or bought it), A is probably bound to nothing, for he has 

received m oney for valuable consideration.

ii. Possessor in Bad Faith

O ne w ho know ingly retains another’s property unjustly  

is a possessor in bad faith. In general, such a person is 

bound to m ake good that loss of  w hich he is the cause.

1. If he still retains the thing, he m ust restore it as soon  

as possible ; if he cannot ever restore the actual thing, lest, 

for exam ple, he should  be convicted of  theft, he m ust restore 

its equivalent in any w ay he can. If he cannot even do so 

m uch, he m ay w ait for an opportunity, but m ay not m ean

tim e derive profit from  the property of another. Like the 

possessor in good faith, he m ay resell it to the thief from  

w hom  he bought it, if he has no other m eans of recovering  

his m oney.

2. If he has destroyed the thing or given it aw ay or 

sold it— all the tim e being in bad faith— and its ow ner 

cannot recover, he m ust restore its value to the ow ner.

3. If the thing has accidentally perished in consequence 

of  unjust retention, he m ust repair the ow ner’s loss ; but if 

the thing w ould have perished in any case, even had it 

rem ained w ith the ow ner, he is not so bound, and this is 

true w hether the thing w ould have perished through the 

sam e  cause, as fire, or through a different cause. But he m ay  

be bound to som e restitution if the ow ner w as at a loss 

during the actual retention of  the chattel.
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4. If  the present possessor in  bad  faith  holds a thing  w hich  

w ould have been lost to the ow ner had the latter retained  

possession :

(a) H e m ust restore it, but m ay com pensate him self for 

any  expense he has incurred by  saving  another’s property.

(ό) H e is probably bound to nothing if he consum ed it 

w hen and w here the ow ner w ould have lost it, for then it 

w as practically of no value to the ow ner. This w ould be  

true, for exam ple, in the case of food or drink consum ed  

w hilst the ow ner’s prem ises w ere on fire. In the raids on 

G erm an  shops in  England (1917), food  throw n  into  the  street 

w as practically of no value to the ow ners and becam e res 

nullius.

5. If the thing in the possession of one in bad faith  

fluctuated in value :

(a) If the ow ner w ould have sold it, restitution m ust be  

m ade of the am ount it w ould have realized. A s this is 

often a m atter of uncertainty, if the thing cannot now  

be restored, its value at the tim e of theft m ust be restored. 

But if it is certain that the ow ner w ould have sold it at its 

highest price, that price m ust be restored.

(i) If the variation in value takes place by natural 

increm ent or im provem ent w ithout any  effort bestow ed upon  

it, the w hole enhanced value m ust be restored.

6. O ther allied conclusions are :

(a) A ll increase in  value due to the skill or industry  of the  

thief m ust be restored, if it is certain that the ow ner could  

and w ould him self have produced the sam e enhanced value, 

for the ow ner has been deprived of a certain profit.

(b) M oney being now adays productive, considerable 

delay in paying debts, legally claim ed, w hose m oney  

equivalent w ould easily and norm ally bring in interest, 

entails the obligation  "to restore interest at the Bank rate at 

least.

(i) The thief is not bound to restore that product of a  

stolen thing w hich is due solely to his special industry, nor 

the value to him self of the thing in its use for business or 

pleasure, even if he has saved his ow n m oney by such use, 

provided alw ays that the thing is none the w orse, and can  

v o l . π— v



be restored in its full value, and the ow ner w ould not have 

certainly realized sim ilar profit.

(d) Those w ho know ingly circulate false coin are bound  

to restitution to him w ho suffers loss in consequence. If 

the victim  is unknow n, restitution m ust be m ade to society, 

as, v.g., to the poor, or to charitable purposes. It is no 

excuse that false coins have been passed on to us, for if w e 

are defrauded, this m isfortune does not justify us in defraud

ing others. But w e m ay pass false coins to one w ho passed  

them to us, only, how ever, to the sam e am ount, for that 

is legitim ate com pensation. If false coins have been  circu

lated in good faith by one w ho him self received them  for 

value, there is no restitution necessary until a claim  is put 

in, proved and enforced by law . The penalties for uttering  

counterfeit coin (Coinage O ffences A ct) are severe.1

1 cf. Encycl. Laws of England, s.v. G oin, British.

(j) If a stolen chattel has been held successively by 

several possessors in bad faith, the last holder m ust re

store the chattel, if he still has it ; if he has disposed of it 

irrevocably, he m ust com pensate the ow ner ; in default 

of the present holder, that one w ho first stole the chattel 

m ust m ake com pensation, and in default of both of these, 

the other unjust holders m ust m ake restitution in part or 

in w hole, according to principles of restitution in solidum. 

Each one is also bound to repair that loss to the ow ner for 

w hich he w as responsible.

iii. Possessor in D oubtful Faith

This possessor is one w ho has good but not convincing  

reasons for thinking that he is in w rongful possession of 

another’s property.

I. A possessor in doubtful faith m ust m ake inquiry  

com m ensurate w ith the value of the thing as to the true 

ow ner. If his efforts are fruitless, he becom es a possessor 

in good faith. Som e authors hold that he m ust restore to  

probable ow ners pro rata, an opinion that bases a certain  

obligation on probabilities, and despoils a possessor of  w hat 

is probably his ow n.
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2. If  he neglect to m ake inquiries he becom es a possessor 

in bad faith. If, after such neglect, he again try to find the  

ow ner and fail, he m ay keep the thing, since no one else 

has a clear right to it. Som e, how ever, think that part 

should be given to the poor, and in proportion to the  

chances w hich the ow ner had w hen the doubt arose.  If 

the ow ner could certainly have recovered his property w hen  

the doubt arose— this being know n to the possessor— then  

the possessor is in bad faith, and in the event of his not 

restoring to the ow ner, he m ust restore all to the poor. If 

the ow ner had no chance of recovering w hen the doubt 

arose, nothing need be restored.

1

3. If there w as no m oral fault in om itting inquiry and  

the thing has been consum ed or has perished, he is bound  

only to restore that w hereby he is the richer, if such is the  

case, and taking com pensation for his ow n industry, trouble  

or skill, if he em ployed any.

4. It he despoiled another of the thing, being held by  

the other in good faith, he m ust restore it.

5. If he bought the thing, or received it as a gift from  

one w ho w as in doubtful faith, or w hose good faith w as 

reasonably suspect, and if this doubt persists, he m ust m ake  

inquiries as to the true ow ner. If he fail, he m ay keep  

the thing. It is m ore com m only held that in this case he  

m ust give to the poor that by w hich he is the richer, if he  

cannot discover the probable ow ner. It is also com m only  

held that if he discover the probable ow ner, the chattel is 

to be returned to him . These view s are held even by 

Probabilists, w ho do not apply the principles of  Probabilism  

in m atters of  justice. It is, how ever, difficult to see w hy a 

possessor, w ho probably has a right to retain a chattel, 

should be dispossessed of it in favour of another w hose 

right is not certain.

6. If  he bought the thing  or received  it from  another w ho  

w as in good faith, and a doubt supervenes, after fruitless 

attem pts to dispel the doubt,  he m ay keep the thing, for the  

good faith of the form er holder favours him .

1 The reason for this is given later under the section : To w hom  restitution  

is to be m ade.

μ
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Paym ent of D oubtful D ebts

The m oral obligation of paying doubtful debts is a m uch 

disputed point. W hen  the debt w as certainly incurred and 

probably discharged, a very serious question arises as to 

the duties of the supposed debtor. It w ould, of course, 

be honourable to acquaint the creditor w ith one ’s doubts ; 

it m ight even be possible to settle the m atter by  com prom ise 

or on presum ptions. But w hen debtor and creditor are 

respectively pressing their claim s, one m ust try to hold an 

even balance betw een them . There are various opinions 

on this m ost difficult m atter :

1. Som e authors  think that the debtor need not pay, 

because there is no valid reason w hy a creditor should  

derive greater benefit from an uncertain though probable  

right, than a debtor from a probable discharge. M any  

w ho hold this opinion, hold it only in the case w here the 

debtor has not been the cause of the uncertainty. But it 

is pointed out that the principle is true, w hether he w as 

the cause or not. H e is not now certainly in bad faith. 

Should he be deprived of  m oney that is certainly at present 

his ow n,2 in order to satisfy the doubtful though probable 

claim of another? M any Probabilists shrink from  such a 

solution, because they think that there w as a certain  

undoubted right acquired w hich has not been certainly  

satisfied and is probably being  invaded. A  reasonable point 

of  view  is to w ait till the debt is claim ed and proved or the 

law  invoked.

1

2. The second  set of  authors3 think that such a debt m ust 

be paid  in  full, because an  undoubted debt m ust be  certainly  

paid ; obligations that are certain are not satisfied by un

certain fulfilm ent. This solution appears to be an applica

tion of Equiprobabilism , but it is a glaring petitio principii, 

since a debt probably paid is not a certain debt. But this 

w as the com m on opinion in the tim e of Lugo.

1 G énicot, W affelaert (w ho w orks out the point very fully : de Just., II, 

n. 260), Bucceroni, Ferreres, D ’A nnibale, Slater, N oIdin, S. A lphonsus (w ho 

m erely lays dow n the principle : I, n. 35).

1 This appears a 'petitio principii,’ and is urged by  Lugo, de  Just., d. 18, n. 10.

3 S. A lph., H . A ., tr. i, n. 20 ; Lugo, d. 18, n. 12 ; Lacroix, n. 571.
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3. A  third set of  authors  think that part paym ent should  

be m ade in proportion to the strength of the doubt, for it 

is not equitable that the creditor should· be given as m uch as 

w hen the debt is certainly unpaid, nor is it equitable that 

a probable debtor should be w holly released. But it is 

usually m ost difficult to balance doubts. Even after part 

paym ent is m ade, the supposed debtor can hardly ever feel 

satisfied that he has paid strictly  in proportion to his doubts, 

and in these, m atters strict equality m ust be restored.

1

Each of these three opinions has sufficient patronage  

to render it probable. A prudent confessor w ould, w e  

believe, advise full paym ent, if possible, of sm all debts, not 

as a m atter of obligation but for future peace of m ind. 

In cases of large debts, a less strict counsel should prevail, 

for serious obligations should not be im posed unless they  

are certain. W here there is no likelihood of the debt ever 

being paid, it w ould be reasonable to advise the debtor to  

w ait for clearer proof of indebtedness, and m eantim e to  

dism iss the m atter from  his m ind.

(b) The Second G round of Restitution, viz., U njust D am age

i. G eneral Principles

H e is said to inflict unjust dam age w ho does injury to  

another w ith or w ithout m aterial benefit to him self.

In general, such a person m ust m ake good the w hole  

dam age done and all foreseen additional losses that are  

strictly consequent upon  the dam age. But that there should  

be a clear obligation of  reparation, three conditions m ust be  

sim ultaneously verified, nam ely :

1. The harm  m ust have ensued in point of  fact.

2. The act m ust be the real and effectual cause of the  

dam age.

3. The act m ust be deliberately and consciously unjust.

These three conditions w ill now  be exam ined :

I. The harm  m ust have ensued in point of  fact, because 

only then is com m utative justice violated and reparation

1 Lehm kuhl, w ho  denies that the  debtor has peaceful possession (I, n. 1144) ; 

this is to setde the m atter off-hand ; Ballerini-Palm icri, M arcs, Laym ann, 

D iana, Tam burini ; cf. Lugo, d. 18, n. 12, for a refutation of this view .
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obligato^. The  intention  of  inflicting  unjust dam age  w ithout 

actual dam age ensuing  is, indeed, a genuine offence against 

the m oral law , and, therefore, against G od, but if no 

dam age has ensued there is no reparation to be m ade. If 

a sufficient cause of dam age has been inculpably set in 

m otion, he w ho has set it in m otion m ust check it if he can 

do  so  w ithout proportionate inconvenience,1 since every  m an  

has a right to im m unity ’ from  the result of  m y act, so long  as 

I can check the result. This obligation, how eyer, is stated  

not to be so great as w hen the cause w as deliberately set 

in m otion. If the inculpable result is not checked, w hen 

possible, there w ill be an obligation to repair the ensuing  

dam age that has been foreseen. Som e few notable w riters 

traverse this teaching, and hold that there is no obligation  

in  justice, prescinding from  contractual obligation, to m ake 

good the  harm  done, for there w as no  real fault in  the  begin

ning, and  the  cause, having  been  inadvertently set in  m otion, 

is as though it had been set in m otion by som eone else.2 

M ost m odern w riters urge the obligation of  justice.3

A question here arises concerning the obligation of one 

w ho has prevented another from  obtaining som e advantage  

or averting m isfortune from  him self.

It is clear, in the first place, that the form er w ould be 

bound to restitution if the latter had a strict right to the 

advantage. Secondly, if the latter had not a strict right 

to the advantage, there w ould still be an obligation to 

restitution, if  the m eans em ployed by the form er w ere unjust 

in them selves, such as unjust physical or m oral violence, 

calum ny, lies, detraction, violation of secrets, since every  

one has a right that he should not be prevented, through  

unjust m easures, from obtaining any law ful advantage. 

N evertheless, if the advantage cannot be taken w ithout sin,

1 G én.-Sals., I, n. 513.

1 Sanchez, Lessius, V illada, A rregui (n. 331, 2, and note).

* The w ell-know n exam ple is given of a traveller inadvertently throw ing

a lighted m atch aw ay, w hich sets fire to a farm er’s hayrick. The traveller 

becom es aw are of the conflagration, but does nothing to extinguish it. W e 

think that there is here a m anifest obligation of  justice to do w hat is ible· ;· λ

to extinguish the fire. The contrary view  has not, w e believe, either intrinsic  

or extrinsic probability.



Je

P7  

there w ould then probably be no restitution to m ake for 

the em ploym ent of unjust m easures, since that w hich is 

prevented is, ex hypothesis unlaw ful to take, and, therefore, 

the deprivation of  it is a good. If a son, by undue  influence, 

prevents his father from assigning a legacy to another, he  

is bound to restitution to that other. If a w ife dissuades 

a husband from giving m oney to another on the correct 

plea that he can utilize it to a better purpose, she is not 

bound to restitution.

2. The second condition is that the act m ust be the re^l 

and effectual cause of the dam age, otherw ise it is m erely  

an occasion or a conditional or an accidental cause, and in  

none  of  these cases can  the  agent be  said  to  be  the  true  author 

of the dam age. The illustrations usually given are these :

(a) If another is punished by m istake for m y offence, m y  

offence is only the occasion of his punishm ent.

(à) If  poison is dispensed bona  fide to a custom er w ho, as a  

fact, uses it to com m it suicide, the dispensing of the poison  

is a necessary condition precedent of the suicide, but the  

dispensing chem ist is not the effectual cause of the suicide.

(c) If I burn stubble or gorze bushes in m y fields, using  

every  precaution against danger to  m y  neighbour’s property, 

and a sudden unexpected gust of w ind carries sparks to  

a neighbour’s rick, w hich is consequently burnt dow n, the  

fire I lit w as an accidental cause of m y neighbour’s loss.

Bad exam ple given to another is not a cause but m ay be  

an occasion of harm to a third person ; inducem ent of 

another to do harm  is a true cause in the m oral order, as 

also  is the  deliberate em ploym ent of  m eans that are  sufficient 

to cast the suspicion of one ’s ow n evil act on an innocent 

person.

3. The  third condition  is that the act  m ust be  deliberately  

and consciously unjust. This condition is usually  called the  

culpa theologica.

W ithout advertence and consent an act is not a hum an  

act ; no one is bound in conscience— prescinding for the  

m om ent from  positive law — to repair harm  done w hich he  

did not intend to do. Thus, as stated above, one w ho in  

good faith uses up another’s property  w hich he held in  good
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faith is not bound to restitution, unless he now  happen  to be 

the richer for the use. If, how ever, deliberate injustice 

had been intended from  the beginning and has taken  place, 

or if foreseen harm to another has resulted from  culpable 

negligence, no am ount of internal regret can extinguish  the 

obligation of restitution.

But m en are held responsible at law  for the consequences 

of  even  inadvertent actions, and they  m ay  be  justly  punished  

though clear in conscience. Citizens are rightly presum ed  

to r know the law , and the peace and im m unity of others 

are safeguarded by penal law s. O ne, therefore, guilty of 

m erely juridical fault is bound to pay the dam ages 

assessed after judgm ent is given ; those, how ever, w hose 

positions are contractual, are bound  in  conscience to  exercise 

m ore than  ordinary  care, and  are  obliged to  m ake reparation 

for even juridical negligence before judgm ent is given. 

Such is the case w ith doctors, judges, barristers, confessors.1

Corollaries

1. G rave harm deliberately done m ust 

under a grave obligation.

2. Slight harm done deliberately m ust 

under a light obligation.

3. If dam age, w hether slight or serious,

w ithout sufficient advertence or deliberation, there is no  

obligation to repair the dam age— it being supposed that 

the w rong-doer is in no w ay the richer for the harm  done. 

This is an accepted opinion, for if the dam age w as serious 

there cannot ensue a serious obligation from  a slight fault, 

nor can there be even a slight obligation to repair a serious 

harm , since there can be no reasonable exact proportion  

betw een repairing serious harm , w hich is a grievous onus, 

and a sm all form al injustice. If then serious dam age need  

not strictly be repaired, it is obvious that slight dam age 

need not be repaired. Som e divines (M olina, Laym ann) 

take a stricter view , and m aintain that reparation m ust be 

m ade, at least in proportion to the fault com m itted. They

1 The Codex Juris hints, not obscurely, at im putability for juridical fault 

(c. 2203, I).
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iG én.-Sals., I, η. 519.
* Lugo, d. 17, η. 72 ; S.A lph., lib. 3, n. 629 ; G én.-Sals., I, n.522, and  m any  

others.
» Ferreres, I, n. 801 ; Lehm ., I, n. 1164 ; N oldin, II, n. 463 ; Ball.-Pal., 

Ill, n. 441 ; V erm ., II, n. 585.

w ould, therefore, urge som e reparation, but not of a serious 

am ount. It is also m aintained w ith reason  1 that if serious 

unjust dam age w as deliberately done, but, through error, it 

w as not considered a grievous sin, there is an obligation  

of restitution, since the obligation arises m uch m ore from  

the fact that the harm  w as know ingly done, than from  the  

fact of  its being theologically sinful. A person w ho deliber

ately does unjust harm to another know s that he is 

offending against N atural law , and it is that established  

order w hich he has violated and m ust repair.

4. If only slight dam age is done, though it is im agined  

to be serious, a grave sin is com m itted, but the obligation  

of  reparation is light.

5. If one intend to dam age another’s property seriously  

but by  m istake dam ages it slightly only, the dam age actually  

done m ust be repaired. If the intention w as to dam age  

w hat is of  less value, but by  m istake greater dam age  has been  

done, the dam age that w as intended m ust be repaired, for 

to that extent only has form al injustice been com m itted.

6. O pinions differ as to the case w here a person  intended  

to do dam age to A , but by inculpable m istake did dam age 

to B.

(a) M any authors2 m aintain that there is no clear obliga

tion to restitution, because there w as no form al deliberate 

and intended injustice in respect of B, and no dam age at 

all done to A . The act in respect of B w as not voluntary ; 

B m ay even be an intim ate friend of the person. There  

has, therefore, been no intentional injustice.

(b) O ther authors3 m aintain, w ith equal probability, 

that there is an obligation to repair the harm  done, for the  

act w as certainly a conscious unjust invasion of rights (v.g., 

property rights), and it is im m aterial w ho the sufferer w as. 

Som e person ’s rights have been violated, and that person  

has a claim  to reparation. The prudent counsellor w ould
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advise though  not im pose reparation, and  a person  of  honour 

w ould certainly m ake it. A n application of the principle 

involved in each opinion is the case w here A  sets fire to the 

house of B not know ing that the house is insured, for no 

actual harm has com e to B, and no intentional harm  w as 

done to the Insurance Society.

7. In doubt as to w hether dam age has ensued or not, 

there is an obvious obligation to m ake inquiry. If nothing  

certain can be ascertained, no obligation as yet arises. 

The sam e m ust be said w hen dam age has certainly been  

done by one of several persons, but it is unknow n w ho is 

the sufferer, or w ho w as the actual author of the dam age.

8. If several persons have been the com m on cause 

of dam age, each is bound, in default of the others, to m ake 

com plete reparation if all conspired together to do the 

dam age, or failing that, if  each knew  that the w hole dam age 

w as being done by at least one or several of the party, 

though he does not know  by  w hom  in particular.

9. W e are bound to take ordinary care that neighbours 

do not suffer in consequence of our negligence. Thus, the 

dam age done by a farm er’s cattle to another’s property  

w ill usually have to be repaired, for precautions are to be 

taken that such things do not happen.

10. The evil exam ple that influences another to inflict 

dam age on a third party is not a true m oral cause of 

the dam age, not even if the dam age w as foreseen. The re

sulting dam age is a violation of charity, but that one w ho  

inflicted it is bound to m ake com plete reparation.

11. If A ’s evil act, such as theft, be the occasion but not 

the cause of harm  to B, as w hen the theft is im puted to B  

w ho is m ade to suffer for it, A is probably not bound to  

any restitution in respect of B, not even if he foresaw  and  

intended the harm to B, except in the case w hen A  

deliberately  acted  in  such  a  w ay  as to  m ake  it appear m orally  

certain that B w as the culprit.

12. If  a series of dam aging acts is done against the sam e 

person, so that in the aggregate the harm becom es con

siderable and is realized to be such, although each act w as 

a slight injury and a slight sin, it appears certain that there
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But if theis a grave obligation to repair the grave harm .1 

coalescence of the several acts of dam age— separated by 

long intervals— w as not thought of, and the doer forgot—  

if that be possible— his previous acts of injustice, he m ust 

still certainly repair the w hole series of harm ful acts, but

the obligation is probably not a grave one. It appears 

reasonable to hold that he is obliged to repair each  separate  

dam age, for each w as deliberately done, and the several 

obligations still exist.

Furtherm ore, if  the  several acts of  dam age  w ere  com m itted  

against different persons, so that no one suffered seriously, 

it is probable that each separate dam age m ust be repaired, 

but the obligation  is obviously not a grave one. A n  obliga

tion exists nevertheless. The case is different from  the case 

of petty thefts from  a num ber of persons, for in the case of 

theft, society has to be safeguarded and the obligations of 

restitution m ay be grave.2

13. O ne w ho has a duty to a client is m ore liable to the  

obligation of reparation for harm done than are others 

not so placed. But if, though ordinary care and skill w ere  

used, unintentional harm  ensued to a client, there w ill be  

no obligation of reparation. Cases are quoted in w hich a  

doctor caused serious harm  in a necessary operation on a  

m other, but, w hen sued, w as acquitted on the ground that 

he had used ordinary m edical skill.

14. Though an evil unjust intention is a necessary factor 

in cases of obligatory restitution, it w ill not serve as an  

excuse that the intention w as w ithdraw n before the effect 

took place. Thus, if a calum nious letter is posted, sincere 

regret for the calum ny before the letter is delivered w ill not 

avail to excuse the calum niator from  restitution of the fore

seen harm  that ensued.

ii. Restitution in Particular Cases

i. Restitution due on account of harm done to the  

spiritual goods of another.

By spiritual goods are understood both those w hich  

are supernatural and those w hich are natural. W e have a

1 G én., I, n. 519 ; Lehm ., I, n. 1155. 1 G én., I, n. 519.
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right

than to that ol physical possessions. In  general, reparation  

m ust be m ade in the·  order or kind of goods violated, and 

probably no other kind of reparation is necessary, because 

it is inadequate. If, how ever, it is legally im posed, it 

m ust be m ade.

If another has been induced by us to sin through our 

violence, fraud, lies or from  fear, the cause m ust be rem oved  

at once, and the harm ful effects, if any follow ed, m ust be 

repaired or countered if they w ere foreseen. If, how ever, 

another w as m oved to sin by evil counsel only, it is a m atter 

of charity to him , not of justice, to revoke the counsel. 

It is a m atter of  justice to repair harm  if a third person has 

thereby been injured.

If another has been led into error that has a practical 

bearing  on  life— such  as that calum ny  need  not be  repaired—  

the error m ust be revoked, and all evil effects that follow ed, 

if foreseen, m ust be repaired. A ll the chief articles of faith  

and principles of m orality fall into this category ; hence 

the fearful responsibility of those w ho w rite books against 

faith or m orals.

To deter another from  obtaining a spiritual good, such 

as life in the religious state, by using violence, fear or fraud, 

is a sin against justice and the unjust m eans m ust be w ith

draw n.

In the m atter of natural and physical goods, it is against 

justice to deprive ariother, against his w ill, of the use of 

reason, and  restitution m ust be m ade for any foreseen losses 

accruing to the victim . Sim ilarly, it is unjust to prevent 

another by deceit, force or fear from  obtaining som e law ful 

tem poral good and restitution m ust be m ade of all foreseen  

losses. But as the foresight of consequences is uncom m on, 

in practice there w ill usually be nothing m ore to be done 

than effectually to revoke the unjust m eans em ployed.

2. Restitution due for defam ation and dishonour.

Both detractor and calum niator are bound to repair the 

harm w hich they have consciously and culpably done, 

according to the principle already laid dow n in reference 

to dam age. Reparation m ust be efficacious and positive.

to the inviolability of our spiritual possessions no less

I I

Hill
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In the case of calum ny, it m ust be w ithdraw n, for the lie  

w ill else rem ain an unjust aggression. O ne ’s ow n character 

for veracity has, som etim es, to be sacrificed, but a public  

apology w ill disarm ill-feeling. In the case of detraction, 

since the truth  has been  told, though  very  w rongly, it cannot 

now  be contradicted, but reparation is possible by the direct 

m eans of restoring the other’s good nam e, or indirectly, 

by praising or com m ending him  for his good qualities.

This reparation, in both cases, m ust be m ade in respect 

of those persons w ho w ere first spoken to, and of those also  

to w hom the w ords w ere retailed, for the w hole of the  

harm , if  foreseen in som e w ay, m ust be undone. But gener

ally it w ill be sufficient to undo the harm  in the m inds of 

the form er.

O ne is excused from  m aking reparation if no harm  at all 

follow ed, or if none now persists, or if the fault or crim e 

retailed in detraction has becom e publicly know n, or if 

it is im possible, absolutely or m orally, to m ake reparation. 

It w ould be m orally im possible if one had to suffer m uch  

m ore harm by offering reparation than w as the harm  

inflicted, for  justice  m ust ever keep the m ean. Furtherm ore, 

it is possible som etim es to presum e condonation, or reason

ably to presum e it to be given, and it is in accordance w ith  

justice to w ithhold reparation from  a person if  he has him 

self been guilty of detraction in our regard.

External honour is sim ilarly to be restored. By con

tum ely another is dishonoured. It is com m only held that 

even occult contum ely m ust be repaired ; w hether this 

is an obligation of strict justice or of charity is disputed. 

To repair violated honour, som e honour m ust be show n to  

the dishonoured, and that am ount w ill be sufficient w hich  

ordinary people w ould think sufficient. Consequently, 

Superiors w ill usually repair any violation in this m atter 

by additional m arks of  friendship ; equals and inferiors w ill 

usually  be obliged to  tender an  apology, unless som e  indirect 

reparation is accepted.

O ne is excused from  repairing dishonour for the reasons 

w hich excuse in respect of detraction. Indirect m eans are  

generally effectual, so that the confessor w ill suggest such
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rather than im pose a direct apology', w hich, in som e cases 

at all events, m ight foster further dissensions and hatred.

3. Restitution due for som e physical injuries.

Injuries caused to others in legitim ate self-defence, if 

they bear a reasonable proportion to the rights invaded, 

need not be repaired ; even if the defence w as m ore than  

necessary, probably no reparation need be m ade.1

1 G én., I, n. 567. » G én., I, n. 566, 3.

’ S. A lph., lib. 3, n. 630, contra Lugo, d. 11, n. 63 ; G én., I, n. 566.

« Ferreros, I, n. 865 ; S. A lph., H . A ., tr. x, n . 90.

A s bodily m em bers and life cannot be restored, no 

m onetary com pensation is an equivalent for their loss, and, 

therefore, probably need not be m ade, unless im posed by 

a just legal sentence. But reparation m ust be m ade for 

consequent foreseen losses, such as the loss of his w age to 

a w ounded m an, expenses incurred by him  or others, losses 

to him self and fam ily and parents, in so far as they w ere 

dependent on him  alone. N o com pensation need be m ade 

for possible legacies that he w ould have assigned to his 

heirs or creditors, because their loss is only accidentally  

and rem otely connected w ith either his forced inactivity  

or death.2

The victim can, of course, excuse the w rong-doer from  

all restitution, just as anyone can condone personal offence, 

injury  or losses. It is held that he  can  excuse  the  w rong-doer 

from restitution to his fam ily, since he is the source of all 

the  rights and  claim s w hich  his fam ily  has.3 But this opinion  

is opposed on the very reasonable ground that his fam ily 

do not derive their claim s from him , but in consequence 

of the harm  actually done to them .

Since the com pensation to be m ade by the w rong-doer is 

a burden upon his property, it is held by m any that the 

obligation, if unfulfilled, devolves on his heirs, just as his 

estate is fiable for unpaid debts. Such m oney that is ow ed  

is incapable of passing to others by w ill or legacy.4

The survivor of a duel is not bound to restitution of 

any sort, since both parties to a duel freely undertake all 

the consequences of the duel. If the duel had been forced  

by the surviving party on the other, he is then certainly
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bound to m ake com pensation, as stated above in the case of 

unjust killing or m utilation.

4. Restitution due for certain sexual sins.

In no case is there any certain obligation of reparation  

for sexual intercourse itself, w hether virginity w as violated  

or not, nor for the loss of the good nam e of the w om an, if 

she had any, nor of her parents, if the w om an w as a w illing  

partner in the sin. If  she w as not, reparation m ust be m ade  

for the w om an ’s lessened chances of m arriage, if such be  

the case, and for any expenses she m ay have been put to by 

reason of the sin, through sickness, disease, or pregnancy.

If a w om an consented to sexual sin, she forfeits all right 

to reparation for injury done to her w ithin the lim its 

of the sin. In case of rape, if the m an m ade no prom ise  

of m arriage, he m ust m ake reparation for his injustice, 

either by m arrying the w om an, if she is w illing, or by  

m aking it as easily possible for her to m arry as it w ould  

have  been  before the offence. If  m arriage is the only  possible 

reparation, he is bound to m arry her. If there are other 

m ethods of reparation, he is not so bound, even though  

she refuse all other form s of it. If offspring has been the  

result of  rape, the m an is bound to com pensate the w om an  

for expenses incurred in the rearing of the child.1 If the  

m an used great m oral suasion and threats, w ith prom ise 

of  m arriage, he is bound  to keep his prom ise, unless the dis

parity in social status, or in education, is found to be such  

as w ould m ake the m arriage m ost unsuitable and unhappy, 

or if the w om an has sinned w ith others.

1 A  m other in this ease has legal redress for the m aintenance of the child, 

if  she apply to the Courts w ithin a year from  birth  for an affiliation sum m ons. 

Even if  she do not apply, the m an ’s m oral obligation rem ains, unless he can  

reasonably presum e that the m other w ishes to have no dealings w ith him  

in any w ay.

In cases of fornication, the w om an consenting to the act, 

the follow ing principles are laid dow n.

If the m an m ade no prom ise of m arriage, there is no 

injustice to repair. The w om an m ay, how ever, legally  

claim  m aintenance for offspring, if any.

If the m an verbally prom ised m arriage, honour and
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fidelity but not justice binds him to m arry her. If the 

prom ise w as fictitious, the act w as seduction, and then he 

is bound in justice to com pensation. If he realize that 

m arriage w ith her w ould be unhappy, he m ay com pensate 

in som e other effectual w ay, unless m arriage is the only 

possible reparation of the w om an ’s good nam e. In every 

case, he is bound equally w ith the w om an to provide for the 

rearing and education of the offspring, if any, according to 

the social status of the m other.

In cases of adultery 7 the follow ing principles are laid 

dow n.

If both parties w ere guilty and offspring is born, each 

is bound to m aintain it in default of the other, or to 

com pensate consequent outlay by the husband. Injustice 

w ould  also  be  done to  the  husband  w ho  m aintains  an  adulter

ine child unaw are of its paternity, and to m em bers of the 

fam ily succeeding to an intestate father.

If no offspring is born, there is no question of m onetary 

com pensation, but the w ronged husband (or w ife) has the 

right to dem and adequate com pensation.

In  w ell-founded doubt as to the paternity of the offspring, 

as betw een husband and param our, no com pensation for 

the rearing of the child is obligatory on the adulterer, as 

it m ay be presum ed legitim ate. If, how ever, the offspring  

is certainly  illegitim ate, being the child of  one out of  several 

adulterers, no restitution by any one is obligatory in cases 

of doubt, but if each w as the conscious cause of the uncer

tainty, each is bound to part com pensation, and in default 

of the others, to entire com pensation.

A  child born of adulterous intercourse should be sent to 

foster parents, since there is no valid substitute for hom e 

life. If adm itted to an institution for such children, pay

m ent w ill usually be exacted, but probably paym ent does 

not appear to be a m atter of strict justice if the institution  

is a public one.

If such child is reared in the fam ily of a m arried adul

teress, the param our is bound in justice, if possible, to 

pay for its m aintenance and education, and to com pensate 

any losses, if foreseen, w hich other children of the fam ily
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sustain in consequence of the existence of the said child. 

The adulterer is under no obligation if the m other could  

easily have put the child aw ay for its upbringing. If such  

a child inherited property w hich, by natural or legal right, 

belonged to the other children, he w ould have to m ake  

restitution, not, how ever, at the sacrifice of his ow n good  

nam e. N o child is obliged to believe that it is illegitim ate  

on the w ord of  its m other alone, nor even though  the m other 

has been proved guilty. This is in accordance w ith m any  

civil Codes.

The offending m other is not bound to reveal her sin, 

but she is bound to repair the harm  done, if any, to her 

legitim ate offspring, if  she has any, and also to her husband, 

provided she can do so w ithout revealing her sin. Such  

reparation is often im possible, and in fact unnecessary, if 

the husband accept the bastard, even im plicitly. But in  

practice, it w ould  be difficult to  know  w hether he did or not.

5. M ilitary service evaded.

In a State w here there is universal conscription, evasion  

of m ilitary service, even by w rongful m eans, is not an  

offence against com m utative justice, though it m ay be one  

against legal justice. This is also true, w here there is 

lim ited conscription, since justice does not bind a m an—  

though charity m ay— to prevent the losses of others, unless 

he is officially or by contract bound to do so.

W hen a m an has volunteered to serve, and has received  

pay in view of service, evasion of duty w ould probably  

be only a penal offence. The penalties are so severe that 

this view  appears to give sufficient sanction to the law . But 

he is bound, if possible, to restore pay for service not 

rendered.

U ntil actual enlistm ent and pay given, the m atter has 

to be considered from  different points of view .

In a nation ’s real need, citizens are bound by N atural 

law , legal justice and obedience, to help the State in tim e  

of  w ar, and  if  m ilitary  service  is the  only, or the  m ore  effectual 

w ay, it becom es obligatory. D esertion is then a sin against 

patriotism , w hich is the Christian virtue of pietas, i.e., 

dutiful love, but if  the penalty  for desertion  is death, or som e

v o l . π— w



extrem e punishm ent, the deserter is not bound toother

surrender him self. Conscientious objectors, as they are 

called, object to  w ar in toto, but their attitude is unreasonable 

and sinful, provided a w ar is just, as it m ay be, for every 

State has the right to defend its honour, citizens, hom es and 

property. Every  just offensive w ar is ultim ately defensive. 

The State has as m uch right to defend itself as a father 

has to defend his fam ily. The vaunted principle of non

intervention is then m ost of all seen to be absurd, w hen  

one ’s ow n nation is on the verge of a disastrous defeat. 

Furtherm ore, the State has a strict right to exact sendee 

from  citizens in a  just w ar so far as that service is necessary. 

W here a m an, called up for service, renders him self unfit, 

he offends against legal justice.

Soldiers w ho evade further sendee and draw pensions 

in consequence of self-inflicted w ounds offend against legal 

justice. But post factum, if the w ounds w ere inflicted in 

ignorance, of duty to the State, it is m aintained that the 

incapacitated m ay continue to draw the pension for the 

sake of  his dependants, for a m an has a duty to his w ife and  

fam ilv, and since, in his default, the State should m aintain  

the fam ily som ehow  until its m em bers are able to m aintain  

them selves, if the circum stances have incapacitated the 

father, he m ay for their sake draw  the pension. The m ost 

m inute and exact balance of rew ards and deserts cannot be 

m aintained in any State, and w e m ay say that citizens 

prefer not to discrim inate betw een w ounded soldiers.

6. Evasion of  Taxes.

The obligation of paying direct taxes is m ost probably  

an  obligation in  conscience, unless by custom , interpretation  

of law  in a given country, or intention of the law giver the 

contrary is evident1 : “ Render to Caesar the things that are 

Caesar’s” (M t. 22, 21) ; “Therefore, one m ust needs be 

subject, not m erely for fear of the w rath, but also for con-

1 The opinions of other authors w riting for their respective countries cannot 

be universally adopted for this country. Lehm kuhl and M arres take very  

strict view s for G erm any and H olland ; and G ousset for France ; w hilst 

G énicot, W affclaert, Bucceroni, Palm ieri, V erm eersch and Crolly consider
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science ’ sake . . . Render to all their due, tribute to w hom  

tribute is due, taxes to w hom  taxes arc due, fear to w hom  

fear is due, honour to w hom  honour is due (Rom . 13, 5-7). 

The Rom an Catechism says : “ A m ong those guilty of 

this crim e of rapine are included persons w ho do not pay  

custom s, taxes, tithes and other such revenues, w hich are  

due to those w ho preside over the Church, and to civil 

m agistrates ” (Pt. 3, c. 8, q. 10). The State has to  be m ain

tained for the com m on good, peace and security, and  

therefore it is a part of legal justice that citizens should  

contribute their just share w hen it is claim ed.

In m ost States now adays, and prescinding from periods 

of urgent need and im m inent danger, it is questionable 

w hether this obligation is m ore than penal. In England  

it is certainly penal only, because the executive exercises 

considerable vigilance, inflicts heavy fines, and im poses 

heavy  direct taxes to  recoup losses. It appears unreasonable  

to expect good citizens, w ho certainly are in the m inority, 

to be obliged in conscience to pay taxes, w hereas so m any  

others openly repudiate the m oral obligation, if there is 

one. It seem s unjust that good people should feel an  

obligation to be m ulcted and to pay readily, in order to  

balance the evasions of so m any. N evertheless, there is 

no possible excuse for studied evasion of  taxes, and therefore 

though, post factum, it is not necessary to urge restitution, 

ante factum, citizens should be urged to pay their share of 

the taxes. N o countenance can be given  to the em ploym ent 

of  fraud, deceit, or lying, in  the  m atter of  incom e-tax returns. 

But such acts are not clearly sins against justice and do  

not necessarily entail restitution ; they are usually sins 

against truthfulness, and no  confessor can  ever condone  them  

under any circum stances. N evertheless, w hatever m ay be  

held in point of theory as defensible, Catholics should err 

on the side of strictness, for even the statem ent, and still 

m ore, the putting into practice, of the com plete doctrine 

on  taxation, are apt to  give scandal and  do  harm  to religion. 

It is chiefly  post  factum that the confessor m ay use— but w ith  

the greatest prudence in speech— the com m on teaching  

w ithout scandal. It rem ains true, how ever, that if State
y
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officials and M unicipal Councillors acted on the principles 

of M oral Theology, both the State and cities w ould greatly 

benefit, general incom e w ould be larger, taxes w ould be 

sm aller, and the people w ould be happier. But as they 

do not so act, their quarrel w ith certain points of com m on  

teaching is not quite disinterested.1

Those w ho bribe tax-collectors and thus evade paym ent 

of just taxes sin against strict justice and are bound to 

restitution, for the bribed tax-collector sins against justice 

by taking pay from the State to w hich he is not entitled, 

and one w ho bribes him  to do so shares in his sin.

Those w hose business it is to collect taxes certainly  offend  

against com m utative justice, if they deliberately neglect 

their duty, and they are bound to restitution, except prob

ably in the rare cases w here they occasionally neglect to 

collect a trifling  am ount, or fail on rare occasions to collect 

from  one w ho habitually pays his taxes.

It is very doubtful w hether tax-collectors are bound to 

restitution for not reporting defaulters ; nevertheless, if 

they fail in their duty in m ore than a sm all extent, they  

are taking pay w ithout w ork. In general, w hen restitu

tion has to be m ade, it need not be m ade to the Exchequer, 

but m ay  be m ade to  the poor, or in  aid  of  som e social utility, 

but paym ent to the Chancellor of the Exchequer is a 

good paym ent. In the case of State services, such as the 

postal, telegraph and telephone services, strict justice 

dem ands that paym ent be m ade for services rendered. 

To evade or to neglect such paym ents, w hich now adays 

are not exorbitant, is an offence against com m utative  

justice and entails restitution.

(c) The Third G round of Restitution, viz., Co-operation  

in Injustice

I. It is possible to co-operate w ith another in inflicting 

injustice, positively by actual help or m oral suasion, or 

negatively, by not preventing injustice w hen one could  

and should prevent it. A clear general principle is that
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1 English law  takes a  severe but a  just view  of w hat is called the suicide pact. 

If tw o persons m utually agree to com m it suicide together and accordingly 

take poison, or attem pt to drow n them selves together, and only one of them  

dies, the survivor is held guilty of m urder. The gist of the crim e is that the  

survivor w as guilty of m urder by incitem ent. Even {n the case in w hich the  

survivor is not present w hen the  other party  acts on the  agreem ent, the survivor 

is an accessory to the crim e (Rex d . Sym onds, D ec. 19, 1928).

1 cf. supra, vol. I, p. 339.
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one w ho positively co-opcratcs in  injustice is bound to repair 

the harm  w hich he effectively and know ingly caused, even  

though the harm w ould have ensued w ithout his help ; 

and one w ho negatively co-operates in injustice is bound

to repair the harm w hich he could and ought to have  

prevented.

2. Positive co-operation m ay be given by counsel, by 

com m and, by consent, by defence, by praise or flattery, 

by participation ; negative co-operation, by silence, by 

passivity or failure to prevent, by concealm ent.

(a) O f  injustice by counsel given.

H e co-operates in injustice by counsel w ho effectively  

persuades another to do injustice, or show s him  how  to do 

it. If the doer of injustice w as not already determ ined to  

act unjustly, the counsellor is bound, in default of the  

principal, to repair the harm due to his evil counsel. If 

he had effectively retracted his counsel, he is not so bound. 

If  he advised the m ethod, failing w hich the injustice w ould  

not have been done, he is bound positively to prevent the  

result, so far as he can.1

If  the principal agent w ill not be deterred, the counsellor 

is bound to forew arn the likely sufferer. The counsellor 

w ill then generally be quit of all obligation of restitution. 

H ow ever, if  he show ed the evil-doer the m ethod of  inflicting  

harm , w hich otherw ise could not have ensued, he is bound  

to restitution. That the  retractation  of  his evil counsel should  

be effectual, he w ould have to prevent the harm .

W hen A is determ ined to harm  B, C probably does not 

act unjustly if he advise A to do a lesser injustice to B.2 

If  A  is determ ined to steal, and G  advises him  to steal rather 

from a rich person or com pany w ho w ould feel the loss 

less than from one w ho w ould feel it m ore, C probably

λτ i



is not bound to any restitution for his advice, but the 

contrary view , nam ely, that C is doing an injustice, and is, 

therefore, bound to restitution is strongly m aintained by 

not a few authors. The reason for the m ilder opinion is 

that he w ho  suffers cannot reasonably be unw illing  that such 

advice should be given, for the advice is in accordance w ith 

the law of charity ; but he is, of course, reasonably un

w illing in respect of the actual w rong-doer.

Professional m en, confessors included, are bound to  refrain 

from giving harm ful advice to their clients ; there is an  

im plied contract existing. If they do so, they m ust revoke 

it ; if they neglect to revoke it, they are responsible for 

its harm ful effects. O ne w ho is officially consulted and  

w ho should have given advice or w arning and did not give 

it, is bound to restitution if harm  ensues, for he w as obliged  

by contract, as is supposed. The sam e m ay be said of 

one w ho  m akes a pretence of  having professional know ledge, 

and tenders advice that proves a cause of harm  to others. 

O ne w ho inadvertently gives harm ful advice is bound, if 

possible, to retract it w ith som e relative inconvenience to 

him self. If  he culpably neglected to do so, he is responsible 

for the harm  done. The contrary view is, w e believe, not 

probable.

(ά) O f injustice by com m and.

O ne  w ho  co-operates in  injustice by  com m and  bids another 

to do injustice on his behalf. H e is bound in the first 

instance to repair the ensuing harm , nam ely, the am ount 

of  harm  w hich he ordered, not any additional harm  beyond  

the lim its of his order. Request, prom ise and threat, entail 

the sam e obligation. The actual doer of the harm  is bound  

in the second instance to repair the harm done. If the 

com m and (request, prom ise, threat) is revoked before the 

harm is done, the doer is alone bound to reparation. If 

the com m and is de facto not revoked, though efforts have  

been m ade to do so, he w ho com m anded is still bound to  

restitution. If  the evil-doer him self suffers in  the  prosecution  

of the  com m and, he w ho  com m anded  is not obliged  to repair 

such harm , unless his com m and w as unjust, that is, im posed  

by force, fraud, or fear.
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(r) O f injustice by consent.

O ne w ho consents to an act of injustice about to be done  

m ay be an efficacious abettor of  injustice, and  is then bound  

to  repair the harm  that w as done, in  proportion  to  the  efficacy  

of his consent. In the case of voting for an unjust law , if  all 

the voters act conjointly, each is severally responsible ; if 

they act successively and not by secret ballot, it is possible 

that the votes of those w ho voted last are ineffective, and  

they w ill then be under no obligation to repair harm  done, 

apart from agreem ent to vote in the sam e w ay. It w ill, 

how ever, be perm issible to vote for an unjust m easure—  

if not fundam entally and intrinsically w rong, such as a  

m easure for full divorce— in order to avoid greater evil, 

w hen the one or the other evil m ust ensue, and provided  

that grave scandal is not given.

(</) O f injustice by defending the ill done.

O ne w ho shelters an evil-doer or receives stolen goods 

sins against justice, if by his act he defends the injustice as 

such. H e is bound to restitution in default of the m ain  

agent. The form al and therefore the sinful co-operation  

in receiving stolen goods is obvious ; they m ay not be  

retained, except for a tim e, in order to prevent greater 

injustice, but the law  w ill not perm it so m uch. By  screening  

an evil-doer the co-operation results in depriving a sufferer 

of his right to com pensation, or in m aking it easier for the  

culprit to repeat his injustice. To screen a friend for 

friendship ’s sake is not necessarily co-operation in injustice ; 

the act of  friendship m ay or m ay not be disproportionate to  

the loss accruing to a third party, and m ust be judged by 

that standard. A friend ’s nam e m ay be safeguarded by 

secret restitution.

(/) O f injustice by praise or flattery.

Praise, ridicule, fault-finding, m ay be efficacious w ays of 

co-operating in injustice. O ne w ho induces another to  

do injustice, or deters him from obligatory restitution by 

praise, etc., is a m oral cause of the harm done. H e is 

practically an evil counsellor, and is bound in the second  

instance to repair the harm  done, in so far as his act w as 

conducive to the injustice.
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(/) O f injustice by participation.

(i) O ne w ho takes an active part in an unjust action is 

bound to repair the harm  of w hich he w as the efficacious 

and culpable cause. If he has w hat belongs to another he 

m ust restore it. If he took part in doing harm  to another, 

even w ithout profit to him self, he m ust m ake good the harm  

done if culpable.

(ii) If his co-operation w as necessary for the result and  

inexcusable, he is bound equally w ith other co-operators 

to repair the w hole harm  done.

(iii) If  his co-operation w as not necessary, he is bound  to 

repair that am ount of harm w hich he actually did.

*

(iv) If there w as strict conspiracy, each conspirator is 

bound to m ake full restitution in default of the others.

(v) W here .several persons, not having conspired, have 

given evil advice from w hich harm has ensued, but it is 

unknow n w hose advice w as the effective factor, those w ho  

clearly foresaw the future difficulty of fixing liability and  

acted notw ithstanding, are bound to restitution, since they  

w ere w illing to act in unison to the harm of others. In  

cases of doubt, how ever, the obligation cannot be im posed, 

but there is an obligation to resolve the doubt as far as it 

is possible to do so.

1 N o one is bound to forestall harm  to another at the cost of greater harm  

to him self. Ibis is a principle of suprem e im portance in m atters of  reparation  

post factum, and in m atters of charity to one ’s neighbour ante  factum.

3. N egative co-operation in injustice is present w hen  

one neglects to prevent injustice by silence, passivity, or 

concealm ent. W hen one is bound in justice to prevent 

injustice to another, and refrains from  doing so, though one 

could have prevented it w ithout an equivalent harm to  

oneself, there is an obligation of restitution. O ne m ay  

be so bound by office or contract. Thus, a father is bound  

to prevent his children, w ho have not yet com e to the age 

of discretion, from doing harm to others ; a custodian of 

property, servants in m atters strictly confided to their care, 

caretakers, ow ners and keepers of anim als, are bound by  

contract to safeguard the rights of others. Failure to do  

so, if culpable, w ill entail restitution.1



TH E A M O U N T 345

Pastoral N otes

1. If a confessor, culpably in a grave degree, absolve  

a penitent from m aking necessary restitution— a very rare  

case— he acts unjustly, is an evil counsellor, is a m oral cause 

of injustice, and is obliged to w ithdraw his w rong advice. 

This is an  obligation of  justice, and  if  he disregard  it culpably  

he w ill be bound to repair the harm done by his advice.

2. If culpably in a grave degree, he obliged a penitent 

to m ake unnecessary restitution, and it has taken place, 

he is bound to indem nify the penitent. This, too, m ust be  

a rare case. But it som etim es happens that confessors neglect 

to acquaint them selves w ith principles and circum stances. 

M uch w ill depend on advertence to duties. W hen he finds 

that he has m ade a serious m istake in respect of restitution, 

he m ust correct his m istake, if  possible, but w ithout violating  

the seal of confession.

3. If he has culpably kept silence w hen a penitent 

erroneously thought restitution to be necessary and has 

m ade restitution, he is not bound to repair the penitent’s 

loss, because he is not bound to prevent such tem poral 

loss. H e w ould, how ever, be bound to do so, if his silence 

w ere rightly construed as positive approval. In any case, 

he is bound by charity to prevent another, penitent or not, 

suffering loss by his silence.

4. If he keep silence, even culpably, w hen a penitent 

is bound to restitution, and no restitution is likely to be  

m ade, he is not bound to restitution, but he is bound by 

charity to the third party to tell his penitent of his obliga

tion, if he can do so w ithout grave inconvenience, and  

w ithout violating the seal.

*

I

SECTIO N 8. The A m ount to be restored

The w hole injustice is to be repaired by those w ho w ere  

the cause of it.

1. In cases of co-operation, the principal cause is bound  

to repair the w hole ; in his default, the others are severally  

bound to repair the w hole or their several parts.

2. In the case of  several co-equal causes— each one being
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sufficient to produce the w hole harm , as w hen several set 

fire to a house— each one is bound to repair the w hole 

harm  done in default of the others. But if one alone has 

m ade restitution, he has a right to com pensation from  the 

other agents ; he m ay exact it and even take it.

3. In  the case of  several causes, each being  only  a partial 

cause, each is bound to repair his share of the harm  done.

4. Each  of  several agents is responsible  for the  w hole  harm  

done if they conspired together, or if each w as a necessary, 

though by him self an insufficient, cause of the w hole harm .

N ote

A confessor should seldom urge on one of several co

operators in injustice— except in very obvious cases—  

reparation of all the harm done, for he cannot be sure 

that the others have not repaired their share of the harm . 

H e w all usually fail to persuade a penitent of an obligation  

that is not so evident to an untrained m ind, and the person  

w ho suffered the harm  w ill prefer to recover part of  his loss, 

rather than  run  the risk of  getting nothing at all. N everthe

less, restitution in solidum, as it is called, nam ely, com plete 

restitution by each  in default of the others, is obligatory  :

1. In cases of real conspiracy to do injustice.

2. W hen partial co-operation w as essential to the w hole 

harm  done.

3. W hen partial co-operation w as sufficient to produce 

the w hole harm , and w as, in fact, an elem ent in it.

SECTIO N  9. Persons to w hom  restitution is to be m ade

A s a general principle, the victim of injustice is to be 

indem nified, but as this is som etim es im possible, various 

cases have to be considered.

1. W here a creditor for, v.g., £20, could not be traced, 

the debtor gave that sum  to an orphanage as com pensation  

for the debt. Later, the creditor appears. A s the debtor 

had fulfilled his obligations in-the best w ay possible, he is 

m ost probably free from  further obligation.

2. If the loser of a chattel is know n, restitution— if pos-
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sible, not physically only, but m orally also— m ust be m ade  

to him . Incapacity that is only tem porary does not extin

guish the obligation. Restitution  is im possible w hen  it cannot 

be m ade w ithout injustice to  others, for evil m ay not be done  

that good m ay ensue  ; or w ithout greater harm  or loss to  

oneself. It m ay then be deferred, but the obligation is not 

extinguished.

3. If the State has suffered, it m ust be indem nified if 

possible. O ften, how ever, restitution m ay be m ade to  

public charities or to the poor.

4. If a society has suffered w hich has no m oral right to  

exist, or to possess property for its im m oral purposes, restitu

tion should be m ade, not to its general funds, but to  

individual m em bers. If the society has a right to exist, 

the society m ust be indem nified, even if it m akes a w rong  

use of legitim ately held property, for such use does not 

extinguish dom inion.

5. A  chattel stolen from  a baillee or a borrow er m ust be  

restored to such in the first instance, and not to its ow ner ; 

but if restored to the ow ner, justice is fulfilled.

6. A  chattel stolen from  its ow ner, the ow ner being now  

dead, m ust be restored to his heirs ; failing heirs, it should  

be given to the poor or to charitable uses.

7. If  the ow ner of  a stolen chattel is not know n, or cannot 

be got at, the follow ing rules apply :

(a) A  person w ho cam e into possession of the chattel in  

good faith m ay retain it.1

1 S. Th., S., 2. 2, q. 62, a. 5, ad 3, appears to urge restitution in all cases.

(/») A possessor in bad faith m ust give it to the poor or 

to  som e  charitable use, for such  a  possessor can  never establish  

a right to keep the chattel not even by prescription, though  

it run  legally in his favour. The sam e m ust be said of debts 

that have becom e m atter of uncertainty through the bad  

faith of the debtor. The reasons for urging restitution to  

the poor in such cases are the follow ing  :

(i) Because natural equity dem ands that a possessor in  

bad faith should restore, som ehow  or other, for the com m on  

good of society, and to give to the poor or to a charitable
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use is likely to benefit the ow ner. A t all events, he m ay be 

supposed to w ish restitution to be m ade in that w ay.

(ii) Because this principle is an extension by custom  of 

the precept of the D ecretals in the m atter of usury and 

sim ony.

In the case of chattels w rongfully retained, there is now  

general agreem ent that if restitution  cannot be m ade to the 

ow ner it m ust be m ade to the poor. But the ground of  this 

obligation is not clear. M odern authors base it on natural 

equity. Som e older authors base it on the D ecretals. 

Since the Codex Juris is silent on the m atter, it is thought 

that the argum ent from the D ecretals has ceased to have 

any relevance. W here it is a m atter, not of  chattels w rong

fully retained, but of m ere dam age done to others w ho are 

now unknow n, it is not obvious that restitution m ust be 

m ade to the poor or charitable uses, for though society 

has to  be safeguarded against thieves, as w hen the obligation 

for the benefit of society is im posed, m ere dam age that 

brings no personal profit does not appear to carry the sam e 

obligations, since theft is the result of cupidity, w hereas 

w ilful dam age is the result of other vices. Restitution is 

a corrective for cupidity, but not for destructiveness. 

Furtherm ore, obligations of restitution are not vindictive, 

but are the m oral constraints of acting virtuously.

8. If  the ow ner of  a stolen chattel is not certainly know n, 

but is one am ongst several, reasonable m eans m ust be taken  

to find the  certain ow ner, but if  he cannot be discovered  :

(a) If he is certainly one out of a few (three or four), 

the chattel or its value m ust be divided, if  possible, am ongst 

those few .

(ά) If  he is certainly one of  m any in a given place, restitu

tion m ust be m ade to them or to som e charitable cause 

or to the poor of that place by preference, or of any other 

place.

(c) If he is certainly one of a set am ongst m any sets of a 

given place, restitution m ust be m ade to the citizens of 

that place, although if  the value be sm all, restitution m ay be 

m ade to the poor.

9. If  tradesm en  defraud  their  custom ers by  overcharges or
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sam eunderw eight, they m ust m ake restitution to the  

custom ers som ehow , if that is possible, or failing that, to  

the poor.

SECTIO N 10. The O rder of m aking Restitution

1. If several agents w ere unjust to the sam e person in  

the sam e degree, all arc equally bound to m ake restitution, 

and no particular order need be observed.

2. If several w ere unjust in different degrees :

(a) In the case of theft, the order in restoring is this, 

viz., the unjust possessor, the unjust consum er, that one w ho  

ordered or counselled the theft, he w ho executed it under 

orders or advice, except that if the order or advice benefited  

the thief alone, the latter is bound to restore in the first 

instance ; then  all the other positive co-operators, and  lastly, 

all negative co-operators.

(b) In the case of m ere dam age done, the follow ing order 

m ust be observed, viz., he w ho gave the order or counsel, 

the doer, all'other positive co-operators, all negative co

operators.

If the principal agent in injustice restore, the secondary  

agents are quit of their obligations. If  one secondary agent 

restore, the principal agent m ust restore to him . If one  

of several co-equal agents m akes full restitution, the others 

m ust restore to him  rateably. If  the victim  of  injustice forgo  

restitution by the principal agent, all other agents are free, 

but if he excuse a secondary agent, the principal agent is 

not excused.

Possessors in bad faith of stolen property w ho w ere not 

the actual thieves som etim es think that they are not bound  

to restore. This is, of course, a delusion.

3. The  order of  precedence am ong creditors is as follow s : 

(a) If  the debtor is solvent, no  particular order is necessary. 

(/») If the debtor is insolvent and adjudicated bankrupt,

his assets  w ill be divided  rateably, but in English law  priority  

is given to som e outstanding debts, such as taxes, rates, 

w ages of servants or labourers, w orkm an ’s com pensation, 

State insurance.1

1 The  statem ent of  the  am ounts is  given in  Bankruptcy  A cts, 1914,1926, sec. 33.

I ί· ί
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Furtherm ore, the debts of a deceased person are paid 

after the necessary expenses of funeral, probate, adm inistra

tion, executorship. - ■ ""

(c) If a person, foreseeing probable bankruptcy, m ake a 

paym ent to a creditor, not in the ordinary w ay of business, 

and w ithout pressure or dem and, he is guilty of fraudulent 

preference in English law , if this w as done w ithin three 

m onths next preceding the filing of the petition of bank

ruptcy. Such preference is void as against a Trustee in 

bankruptcy. A part from positive statute, a preferred  

creditor w ho knew nothing of his debtor’s probably forth

com ing bankruptcy and received paym ent in full, is not 

bound to m ake any restitution until the law  exacts it, since 

he accepted in good faith w hat w as ow ed to him . But a 

debtor cannot in justice offer preferential paym ent. If it 

is dem anded, he m ay give it.

SECTIO N 11. The M anner of m aking Restitution

1 . Strict  justice  is satisfied by  full restitution  in  w hatsoever 

w ay m ade.

2. Restitution m ay be m ade w ithout the know ledge of 

the  creditor, and  even  w ithout the  debtor’s actual advertence, 

as if he gave an unusual alm s to som e charitable purpose, 

w hen— as som etim es happens— he is obliged to restore to 

the poor or charitable purposes.

3. Restitution can be m ade by a fictitious donation, 

though this is deceitful. If the creditor m akes a gift strictly 

in return and  from  gratitude, the debt is not proportionately  

extinguished.

4. In the case of servants, restitution can be m ade by  

them  post  factum by  additional w ork or greater diligence, but 

they  are not at all justified in robbing  their m asters w ith the 

intention of doing extra w ork. This procedure is w holly 

outside their contract.

5. A ny ordinary m eans that is norm ally safe m ay be 

em ployed to m ake restitution, and therefore paym ent 

through  the  post is  a  valid  discharge  in  conscience  for debtors. 

But by law , unless a creditor has requested paym ent by
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cheque sent through the post, rem ittances by post are at the  

sender’s risk.

6. If  the actual stolen chattel cannot be restored w ithout 

relatively  great expense (v.g., about half  its value), restitution  

m ay be m ade in m oney, so far as conscience is concerned, 

unless the ow ner is reasonably unw illing to accept its m oney  

value. There is then nothing to be done but to w ait.

1. Restitution m ust be m ade as soon as possible ; 

culpable delay that causes additional injustice is a sin of 

injustice and m ust also be repaired.

2. The possessor in good faith, w hen the true ow ner of 

a chattel is discovered, need  not restore it at his ow n  expense. 

The possessor in bad faith m ust restore at his ow n  reasonable 

expense, and foreseen unjust loss to the ow ner, even from  

inculpable delay, m ust be repaired.

3. The place to w hich a stolen chattel is to be restored  

m ust be consistent w ith the full rights of the ow ner to take  

possession of it. In the case of detention in good faith, it 

is sufficient to notify the ow ner w here the chattel is. In  

the case of detention in bad faith, this is not sufficient, 

but the chattel m ust be delivered to the ow ner.

4. In  cases of  contract, all the term s of  the contract m ust 

be fulfilled.

SECTIO N 13. Causes w hich excuse from Restitution

1. Physical im possibility to restore, ’ so long as it endures, 

excuses from restitution. If, how ever, it is not possible 

w ithin a reasonable tim e to m ake restitution, sm all sum s 

should be set aside at fixed intervals, so that som e restitution  

m ay be m ade.

2. M oral im possibility sim ilarly excuses. This consists 

in the relative and genuine inconvenience w hich restitution  

w ould entail for the debtor or a third party, as, for exam ple, 

if  the debtor or another should suffer in good nam e, health, 

life, or justly acquired goods, to an extent greater than  

deferred restitution w ould entail for the creditor ; justice

Γ  r '
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should never be violated in order that restitution m ay be 

m ade. But there is need here for a  just estim ation  of  relative 

inconveniences. It m ay be added that restitution m ay be 

deferred, if  the creditor is likely to m isuse the restored  m oney 

or chattel on evil objects.

3. Condonation excuses from restitution, w hether it is 

express, or tacit, or reasonably presum ed, but presum ptions 

m ust be used cautiously, and the advice of a prudent coun

sellor m ight usefully be sought.

4. A  com position or arrangem ent freely entered into by 

creditor and debtor, or rem ission by superior authority, 

as w hen the H oly See extinguishes the obligation in respect 

of usurped church property ', excuses from all further 

obligation.

5. Equivalent paym ent to the creditor of one ’s creditor 

extinguishes that am ount.

6. A gratuitous gift by debtor to creditor extinguishes 

that am ount.

7. Equivalent indebtedness excuses pro tanto.

8. Liberative prescription excuses w hen it extinguishes 

m oral rights. This is not alw ays so, for civil law usually  

bars action only.

9. The poverty of a debtor excuses him , w hen he is 

bound to restore only to the poor or to pious causes.

10. U se by consum ption in real necessity of the thing  

ow ed, w hen there w as no reasonable hope of m aking  

restitution, excuses from that am ount equivalently.

11. Restitution already probably m ade excuses from  

restitution, as long as the probability endures. This reason  

is in accordance w ith principles already stated in respect 

of probable debts, principles w hich are not, how ever, ad

m itted by all Probabilists.

12. A bsolute discharge of  a bankrupt excuses from  future 

paym ent of  those debts w hich  w ere the subject of  his petition. 

This excuse avails certainly w herever English law  operates. 

The com m on opinion of the older divines, and of m any  

m odern authors, w ho w rite for their respective countries, 

appears to be that the obligation of paying such debts in  

full is not extinguished, if paym ent can subsequently be
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m acle. But the m ilder view , approving of 

freedom , is held by a few authors in the case of a bona  fide 

bankrupt, unless his creditors expressly excluded this claim  

of a discharged debtor.1

1 The contrary opinion of  authors (v.g., Lugo, S. A lphonsus, Ballerini, Bulot, 

Bucceroni, Ferreres) is quoted by Regis N oel in The Catholic World, O ct., 1918, 

p. 36 sqq. But if w e confine our attention to English law  only, there seem s 

little doubt that in the m inds of jurists an absolute discharge m akes the  

discharged bankrupt a free m an. Thus : “ If he (the debtor) is insolvent, 

it is for their benefit that his creditors should have his property equally distri

buted am ong them , and it is for his ow n benefit that he should be released  

from  all further claim s ” (cf. K night’s Business Encyc., s.v. Bankruptcy) ; “  The  

bankrupt’s pre-bankruptcy debts (w ith certain exceptions) are w iped out, 

and can no longer be enforced against him  ” (Jenks, The Book of English Law, 

p. 270).
V O L. II— X

The view  is based on one of tw o reasons, firstly, that the  

law  absolutely extinguishes the m oral obligation ; secondly, 

that the  creditors w aive all claim  to  any  future com pensation. 

It is difficult to prove either of these contentions. The fact 

that a bankrupt w ho has been released by  judgm ent in the  

Courts is again received into business circles, is a fairly  

cogent proof that the risks incidental to trade are freely  

undertaken. A ll m en are liable to m isfortune. It seem s 

a little rhetorical to m ake a distinction betw een poor and  

opulent creditors. Both know or ought to know the risks 

of trade to w hich poor and rich are liable.

SECTIO N 14. Contracts in G eneral

1. D efinition

A  contract is a m utual agreem ent entered into by tw o or 

m ore persons, and externally m anifested, to do or refrain  

from doing certain acts at the request of or for the benefit 

of another, the prom ise being given for valuable considera

tion, or in a particular form .

2. K inds of Contract

1. U nilateral contracts create obligations in one of tw o  

parties as in prom ise, gift.

2. Bilateral contracts create obligations in both parties, 

as in contract of  sale.



1 V aluable consideration is som e right, interest, profit, or benefit accruing  

to one party, or som e forbearance, detrim ent, loss, or responsibility given, 

suffered or undertaken  by  the other. To  constitute an enforceable agreem ent 

not under seal, i.e., a sim ple or parallel agreem ent, there m ust be good and  

sufficient consideration. This is essential for all sim ple and  parallel contracts ; 

and as to this, the rule is that a sufficient consideration, or recom pense for 

m aking, or m otive or inducem ent to m ake a prom ise upon w hich a party is 

charged, is of the very essence of a contract not under seal, both at law  and  

in equity ; and that such consideration m ust exist, or the prom ise w ill be 

void and no action be m aintainable thereon ; cf. A nson, Law of Contract.
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3. Form al, specialty, or solem n contract is one that is 

expressed in w riting and under seal, and therefore fulfils 

certain legal form alities, such as contract by deed. This 

requires no valuable consideration.1

4. Sim ple or parole contract is not m ade by deed, 

although it m ay be in w riting and signed, but in virtue of 

som e consideration present. A ll contracts not under seal, 

w hether oral or in w riting, are sim ple. W riting is som e

tim es required as evidence, v.g., in a policy of insurance. 

The Statute of Frauds (29 Charles II, c. 3, re-enacted by 

Law of Property A ct, 1925, s. 40) requires five sim ple 

contracts or som e of their term s to be in w riting, as does 

the Sale of G oods A ct, 1893, s. 4, in the case of G oods of 

£10 and upw ards unless certain other form alities are com 

plied w ith. .A s a fact, the Statute of Frauds has enabled  

persons to repudiate just contracts, because they w ere not 

in w riting ; guaranty to answ er for the debt of  .another is 

one exam ple.

5. Express contract show s in w ord or w riting the term s 

of the agreem ent. Im plied contract is created by such 

conduct as indirectly indicates an agreem ent.

6. G ratuitous contract confers advantage on  one only, as 

in loan for use. O nerous contracts confer advantages on  

both parties, as in hire.

7. Consensual contracts are com pleted by  m ere consent. 

Real contracts require transference of an object, as in loan.

8. A leatory contracts regard fortuitous events, as betting, 

gam ing, assurance.

9. Innom inate contracts are reducible to four kinds : 

‘ Do ut des' ; ‘ Do ut fadas ’ ; ‘ Fado ut fadas ' ; ‘ Fado ut des'.
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The  Courts  dealt form erly only  w ith nom inate  contracts, such  

as  contract of  sale. Privateconventions w ere  not enforced. But 

by the end of  the sixteenth century, the principle of valuable 

consideration w as adopted, w hich thereafter w as the test of 

every contract not scaled. It is considered to have been an  

extraordinary evolution.

10. Q ualified contracts have a condition annexed.

11. Contracts void and voidable. Since a legal contract 

creates a legal obligation, an agreem ent that fails to do so, 

is a void contract, if such expression m ay be used. A  

contract that is legally good, but w hich one of the parties 

m ay affirm or reject at pleasure, is a voidable contract. 

A contract upon w hich one of the parties cannot sue is 

unenforceable, such as a betting contract.

3. O bject of Contract

*
1. The object of every contract m ust be possible, both  

physically and  m orally ; it m ust exist, actually  or potentially  

(as future crops) ; it m ust be capable of precise determ ina

tion ; it m ust be w ithin the m oral (or in respect of  enforce

ability, the legal) pow er of each party to offer at once or 

later. Thus, stolen property cannot, in conscience, be  

the object of sale ; w hat is extra commercium— as public  

property— cannot be transferred. N atural law forbids 

contracts concerning that w hich  belongs to all m en ; church  

law forbids and nullifies sim oniacal contracts ; Civil law  

annuls sale of public property.

2. W hat is already due in  justice to another cannot be  

m ade a m atter of contract ; w hat is due on other grounds, 

cannot, in conscience, be m ade a m atter of contract, though  

in fact it w ould not be contrary to  justice to receive com 

pensation for it.

3. The  object of  a  contract cannot be  that w hich  is  m orally  

w rong, since w rong-doing can never be obligatory. Ante 

factum, such agreem ent is w holly void ; post factum, w hen  

one party has fulfilled his engagem ent, the other party is 

probably also bound to fulfil his part, provided he can do 

so  w ithout additional sin. A  reply  of the  Sacred Penitentiary
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confirm s this view  in a particular case. The contrary, how 

ever, is held by m any authors on the ground that as the 

agreem ent w as void ab initio, it can beget no obligation. In  

practice, the party w ho has received valuable consideration  

for som ething done or given, cannot be obliged to restore, 

and the party w ho has not given the quid pro quo cannot be 

obliged to give. M oney given for im m oral actions already  

perform ed m ay be kept. The argum ent used here is that 

though an agreem ent to perform  an  im m oral act is null and  

void, there arises in the actual perform ance of the act, a 

good contract : v.g., facio ut des ; the act done, under 

the aspect, not of its im m orality, but of its laborious or 

benefiting or pleasure-giving nature, is w orth som ething.

In English law  a party ' w ho has paid m oney  for an illegal 

contract— such as assault— m ay recover if the contract is 

w holly unperform ed on the appointed day. If  he allow  the 

day  fixed upon  to pass, he has no room — legally— for repen

tance and cannot recover.

4. Lastly, the object of a contract m ust be appreciable, 

if tem poral value is offered in exchange on one side. W hat 

is useless or costs no trouble is not an object for contract.

In English law , certain contracts are illegal and w holly 

void, such  as contracts entered upon  for an  illegal considera

tion, as to com m it crim e, to injure the public service by  

sale of offices, to prevent the course of justice by stifling 

crim inal proceedings, to encourage litigation, to restrain  

trade, to offend against sexual m orality ; m aintenance, i.e., 

m eddling in legal proceedings w hich do not concern the 

m eddler and not actuated by m otives of charity ; 

cham perty, an agreem ent to share w ith a benefactor in a 

suit the fruits of litigation ; ordinary trading contracts 

m ade on a Sunday, w agering (except that Insurance is 

legalized). . ·

In  reference to unenforceable contracts, it is to  be observed  

that they are som etim es binding in conscience. Thus, 

betting contracts are good in conscience, and  post factum  the 

bet m ust be paid. W hen Civil law bars action, it leaves 

unsettled the m orality of a contract ; that has to be  judged  

on  the m erits of  each case.
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4. Capacity of Contracting Parties

The capacity of m aking contracts m ay be conditioned  

by law .

1. N atural law  dictates that any person having  the  actual 

use of reason can enter into a contract in respect of w hat 

is his ow n to dispose of. O ne w ho is non compos is incapable  

of a hum an act, and therefore can neither accept nor 

transfer rights. ,

2. Positive law , Ecclesiastical or Civil, can lay dow n  

essential conditions for a valid contract, and this has been  

done in such contracts as sale, barter, hiring, m arriage and  

m any others.

It w ill not be necessary to enum erate all the contracts 

that are void by English law  ; the follow ing are am ongst 

the m ost notew orthy :

(a) M arried w om en cannot, w ithout their husband ’s 

consent, contract for unnecessary articles of dress, unless 

they w ish to do so w ith their separate estate.

{b} M inors, i.e., those under tw enty-one years of  age, have  

lim ited capacity of contracting, their contracts for luxuries 

being voidable. The Courts use a large discretion in  

determ ining w hat is or w hat is not necessary, relatively  

to the m inor’s station  in  life.1

(c) Loans of m oney to infants, contracts for m oney to be  

lent or for the sale to them  of unnecessaries, and accounts 

stated w ith them are void. Even prom ises m ade after 

m ajority  to pay  debts contracted  in  m inority, and  ratification  

of contracts m ade during m inority after attaining m ajority, 

are void. In  other w ords, an  infant cannot be m ade to pay  

his debts, except for necessaries, but he m ust answ er for 

contracts for his benefit, and in strict justice and in con

science, he m ust pay for benefits received, even by contracts 

that are void in law , for the “ disability of an infant is to  

be used as a shield not as a sw ord ” (Lord M ansfield in  

Zouch o. Parsons). In any case, w hether the law favours 

him or not, he cannot in conscience continue to hold a

1 cf. Pollock, Principles of Contract, p. 57, and especially p. 67.

1
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benefit due to  illegal contract and  repudiate his obligations.1

1 In  Pearce v. Brain, Pearce, an infant, sued by his next friend and claim ed  

from  Brain  the  recovery  of  a  m otor-bicycle  and  sidecar w hich  he had  exchanged  

for a tw o-seater m otor car of  Brain ’s. Pearce used the car, and it broke dow n  

after 70 m iles driving. H e claim ed that the contract of exchange w as void 

under the Infant’s Relief A ct, 1874, and in the alternative w as voidable, and  

had been avoided by him . The  Judge of A ppeal upheld the decision in the 

County Court that the plaintiff had had the benefit of the contract, for he 

used the car. V alentini o. Canali w as quoted in w hich Lord Coleridge had  

said : “ W hen an infant has paid for som ething and has consum ed or used it, 

it is contrary to natural justice that he should recover back the m oney w hich  

he has paid.”

Both decisions are in conform ity w ith all the m oral text-books, and the 

obvious basis of  the teaching is that if  an  infant has derived benefit and cannot 

restore the thing bought or exchanged precisely as it w as, he cannot recover ; 

cf. also, Slater, I, p. 485.

’ R. . H olland, Law of Contract, p. 85 ; T. E. H olland, Jurisprudent», 
pp. 98 and 350.

3. It is obvious that corporations, if legal and righteous, 

can enter into contractual relations.

A  Corporation  sole consists successively  of  one person  only, 

as diocesan, bishop, rector of  a parish ; a Corporation  aggre

gate consists of several individuals, tw o at least. A  

Corporation created by  definite Statute m ay  act only  w ithin 

the lim its of  the Statute ; other Corporations created by the 

Com panies A ct (an. 1908) are generally lim ited in their 

scope, as also are Corporations created by  Royal Charter? 

These  are called artificial persons and are m asses of property  

(funds, hereditas, estates of bankrupts) or groups of persons 

(State, parishes, colleges), to w hich the law gives fictitious 

personal status.

5. Consent in Contracting

In every contract the necessary consent is, as it w ere, the 

vital principle. This m ay be vitiated by m istake, m is

representation, fraud, duress. The consent necessary to 

induce obligations in conscience m ust be consent that is 

true, internal, m utual, deliberate, free and externally 

m anifested. It m ust be internal, for' otherw ise it is a 

fictitious agreem ent, w hich cannot bind the conscience, 

though the deceiving party m ust indem nify the other 

if loss ensue, and failing all other m eans of  reparation, m ust
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stand by the contract. In English law such contracts are  

voidable at the option of the party injured ; in som e cases, 

indeed, the contract is void, as w hen fraud am ounts to  

larceny. It m ust be m utual since each party m ust consent 

and in identical term s— consensus in idem— though the tw o  

consents need not be sim ultaneous. If an offer is m ade, 

die contract is com plete w hen the offer is accepted, and in  

general, or by som e fiction, m anifested to the offerer. 

A cceptance of the term s of a contract through the post, 

by the posting of a letter, is valid acceptance, even if the  

letter is lost in the post.1 A t an auction acceptance is 

punctuated by the ham m er.

1 cf. R. W . H olland, Law of Contract, p. 9 sq.

1. M istake is present w hen the contracting parties did  

not m ean the sam e thing, w hether in respect of the kind of 

contract they w ished to enter upon, or of  the subject-m atter 

contracted for, or of the identity of one of the parties, 

w here the other party is aw are of the m istake. But the  

m istake m ust be substantial or fundam ental and one of 

fact. Such agreem ents are void and im pose no obligation  

in conscience. But in law , a m istake w ill not avoid a con

tract, unless the other party induced the contract by 

m isrepresentations (even innocent) or fraud. If I buy a  

picture under the m isapprehension that it is a Rom ney, 

I have no rem edy.

2. M isrepresentation  is present, w hen one party  is m isled  

by statem ents innocently m ade or facts innocently w ithheld  

by the other party. Such contracts are voidable at law , 

but until avoided  by  the  injured  party, they  are  to  be  fulfilled. 

The rule in law is caveat emptor. In contracts, how ever, 

w hich are called uberrima fidei— as contracts of Insurance—  

all m aterial facts m ust be disclosed, else the contract can  

and m ay be voided.

3. Fraud takes place if one party is deliberately m isled  

by  the other party, w ith intent to deceive, or m is-statem ents 

are m ade recklessly. O bviously, such agreem ents do not 

bind the conscience, but at law they can be avoided. A  

m ere  expression  of  opinion  is not fraud. M ere non-disclosure



£

is not fraud. ‘ To m ake a m an liable for fraud, nothing  

short of m oral fraud  m ust be proved against him .” 1

1 Bram w ell, L.  J., in W eir r. Bell.

3 The Code Civil, Codice Civile, Codes of Prussia, Saxony, Zurich, arc said to  

have regard to internal consent ; per contra, the A ustrian Code, the Civil 

Code  for G erm any look to the outw ard expression (cf. H olland, Jurisprudence) 

p. 264, notes).

1 H olland, Jurisprudence, p. 265.

4. D uress consists in any personal violence or im prison

m ent, actual or threatened, exerted by one party on the 

other or on  his w ife or child, w ith the intention  of  influencing  

that other to enter into a contract. Such agreem ents are 

void in conscience, and void from the beginning, and  

voidable at law , if avoided w ithin a reasonable tim e after 

duress has ceased.

Closely allied to duress is undue influence, viz., the 

unconscientious use of pow er to induce another to contract 

or to give, and it is less than duress or coercion, but it m ay  

beget a kind of obsession in the m ind of one party by the 

other party em ploying som e m oral pow er. It is generally 

presum ed to exist betw een guardian and w ard, parent and  

child, solicitor and client, clergym an and parishioner, 

doctor and patient, spiritual director and penitent. A  

solicitor cannot purchase for his client w ithout this presum p

tion being assum ed. Such contracts, though often perfectly 

valid in conscience, m ay be avoided in law . But consent 

should really be outside the province of  law . Law  presum es 

consent, w hen by external acts consent w ould be ordinarily  

expressed. A ll that law should look to is the external 

behaviour of contracting parties.2

This view , being the m ore logical, is com ing into favour 

since, in 1838, in Pickard v. Sears, it w as decided : “ The 

legal m eaning of such acts on the part of a m an as induce 

another to enter into a contract w ith him , is not w hat the 

form er really intended, nor w hat the latter really supposed  

the form er to intend, but w hat a reasonable m an w ould put 

upon such acts.” This lum inous principle, as is w ell said by  

H olland, at once sw eeps aw ay the ingenious speculations 

of several generations of m oralists.3
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6. Consideration

I. In contracts, consideration m eans a quid pro quo. In  

English law , that a contract m ay be enforceable, there m ust 

be evidence of the contract, w hich is secured either by the  

form , as in a deed, or by the consideration. This m ay be  

w hat is styled good consideration, i.e., som e natural love  

or affection borne by one party to the other, or it m ay be—  

and in com m ercial contracts m ust be— variable considera

tion, i.e., either m oney  or w hat is reducible to  m oney  value.  

This value need not be the strict equivalent of  the considera

tion offered, except w hen m oney is given for m oney ; thus, 

A  m ay sell for £5  to B w hat is w orth  £20.

1

V aluable consideration m ust be present in every contract 

not under seal that it m ay  be enforceable. The  consideration  

m ust be in w riting, if the contract is in w riting, unless the  

price is stated as to be fixed later. It m ust be real, that is, 

som ething w hich a party  is not already legally bound to do. 

It m ust be legal, that is, not contrary to  law , nor fraudulent, 

im m oral, or crim inal. The  consideration  for a prom ise m ust 

m ove for the prom isee ; it m ust be executory, or at least 

executed at the m om ent of contracting, but cannot be past. 

Thus, if I prom ise to give A  £50 for having recovered m y  

w atch, there is no contract, nor is a prom ise for past con

sideration legally binding, though it is so in conscience, and  

I m ay not m ove to avoid a genuine prom ise. But if I 

prom ise A £50 if he w ill recover m y w atch and he does 

so, that is a contract. A  prom ise is, how ever, valuable con

sideration  for a prom ise, as in cases of betrothal. Law  takes 

no notice of the inadequacy of consideration, unless it be  

so grossly unfair as to suggest fraud. Thus, if  A  lose a ring  

and offer a rew ard for its recovery, he offers to pay for 

services rendered. If B find the ring and restore it to A , 

there is a contract by A  to pay the rew ard based upon the  

consideration executed. A gain, if a debt has been Statute  

barred, a subsequent prom ise to pay revives the debt, and

1 The distinction betw een good and valuable consideration, or fam ily affec

tion as opposed to m oney value is only found in the history of the Law  of 

Real Property.
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7. Effects of Contract

the tim e runs against the debtor from the m om ent of the 

prom ise. H ow ever, the Statutes of Lim itation, in respect 

of recovery of debt, does not extinguish the debtor’s m oral 

obligation, it m erely extinguishes the creditor’s rem edy in 

law .

2. In conscience, m utual agreem ent is sufficient w ithout 

any consideration passing betw een the parties, provided 

all other conditions as to natural capacity are fulfilled.

1. Contracts bind the contracting parties only ; the 

obligation is one of com m utative justice. If one party  

unjustly repudiates a good valid contract, the other has a 

m oral, and usually a legal, right to sue for fulfilm ent of 

contract. The gravity of the m oral obligation depends on  

the intention of the parties, w hich can be gauged by law , 

custom  and usage.

2. W hen a contract is m ade under oath, there is added  

an obligation of religion. But as the oath is accessory, its 

obligation lapses if the contract lapses.1

3. A contract m ay be m ade conditionally on a past 

event, unknow n to both parties, or on a future event. In  

the  form er case, the contract is at once valid if  the condition  

is fulfilled, but the obligation arises only w hen this fact has 

becom e know n. In respect of future events, a condition is 

precedent w hen perform ance depends on the happening or 

not happening of a given event, as, v.g., if a contract is 

m ade to accept goods if they are exam ined and passed by  

an expert. There is obviously an obligation of aw aiting  

the issue, and if the event takes place, of fulfilling the 

contract. A condition is subsequent if an event happen  

during the perform ance of the contract, and the parties 

agreed that on the happening of such given event one or 

both should be discharged.

4. D am age for breach of contract or earnest m oney for 

fulfilm ent of contract m ay be m ade a m atter of agreem ent

1 Thus, canon 1318, w hich appears to dispose of a good deal of  speculation  

as to w hether the oath had to be observed though the contract had lansed ■ 
cf. V erm .-Creus., Epit., II, n. 652. '
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betw een the parties, and w ould have to be paid for m oral 

fault, and even for actual involuntary non-discharge, if 

such w ere agreed upon. But in English law , dam ages for 

breach of contract arc not vindictive but com pensatory ; 

only pecuniary loss is recoverable. Cases of breach of 

prom ise to m arry are the only cases in w hich the plaintiff’s 

feelings are assessed. M arriage is a valuable consideration  

for the prom ise of m oney.

W hen parties agree upon sum s payable for cases of 

breach, such dam ages if liquidated and equivalent to the  

loss actually sustained by the breach, are recoverable ; if 

such sum s are agreed upon as a m ere penalty for breach, 

they are not recoverable ; w here dam ages are not agreed  

upon in the contract they are unliquidated, and the Court 

w ill aw ard dam ages equivalent to the m onetary loss sus

tained. Thus, carriers are not liable for special losses 

incurred by the non-delivery of goods, such as m achinery ; 

the am ount recoverable w ould be the ordinary loss con

sequent upon the delay in norm al circum stances.1

8. Term ination of Contract

1 . Contract is term inated in accordance w ith the term s 

of a contract, or equivalently, alw ays in conscience, and  

legally, if law  perm its. Thus, there m ay be an agreem ent 

to vary a consideration, and release from a contract that 

cannot be discharged ; it is a discharge by accord and  

satisfaction. A  and B  m ay agree to discharge their contract 

by B accepting £10 and som e gift in kind, in lieu of an  

original £100. The value of the gift is im m aterial ; it is 

a new consideration.2 Release from a contract already  

broken m ay be treated in the sam e w ay.

2. A ssignm ent can serve as escape from  liability in cer

tain  contracts, but usually, one m ay not legally assign rights 

and liabilities w ithout the consent of  the other party ; this 

is a case of novation. A ssignm ent of debts m ust be in  

w riting, signed by the creditor.

1 R. W . H olland, The Law of Contract, p. no.

1 R. W . H olland, ofi. cit., p. 93.
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3. Rescission  is  m utual arrangem ent to  quash  the  contract, 

subject to rights of  third parties w hich m ay  have arisen.

4. Release takes place w hen one party elects not to 

proceed against a defaulting party. It is only valid if by 

deed under seal, unless a new consideration is given for 

release by accord and satisfaction. This, how ever, w ould  

be a new  contract.

5. D eath term inates purely personal agreem ents w hich  

have becom e im possible of perform ance.

6. A  disclaim er of w hat are called unprofitable  contracts 

m ay be m ade by a trustee carrying on a debtor’s business.  

H e disclaim s property burdened w ith such contracts.

1

7. Rights to enforcem ent of contract are extinguished  

by law  ; it is not the contract that is term inated (either in 

law or in conscience), but the rem edy is barred, by the 

Lim itation A cts of 1623, 1833, and 1874. N evertheless, in 

m any cases the Statutes do not run in favour of the debtor 

(as in cases of m inority, ignorance, fraud, absence), but 

once the period of lim itation has begun, nothing can stop  

tim e running against a creditor except an acknow ledgem ent 

of the debt or a part paym ent. A gain, though the rem edy  

for the recovery of debts is barred by Statute, the enforce

ability can be revived in m any w ays, the m ost com m on of 

w hich is a w ritten and signed acknow ledgem ent of liability  

am ounting to a prom ise to pay. There is no proof  that the 

law intends to extinguish debts by the Lim itation A cts, 

as it apparently does in the case of an absolute discharge in  

bankruptcy.

8. M erger term inates contract. Thus, if tw o parties 

m ake a contract w ithout sealing, and subsequently enter 

into a new contract under seal about the sam e subject

m atter, the first contract is m erged in the second. So, too, 

m erger acts w hen a  judgm ent is obtained ; the contract is 

m erged in the judgm ent, w hich acts by w ay of estoppel, 

that is, a contracting party is prohibited legally from dis

proving statem ents actually m ade, or m ade equivalently  

by contract.

9. Breach of contract by one party does not necessarily

1 Bankruptcy A ct, 1883, see. 55.
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release the other party. It gives him  a right of  action. But 

breach w ill operate as discharge if  it is a breach of  condition  

(or term s of contract) vital to the contract.

SECTIO N 15. Som e Particular Contracts ·

1. Prom ise

A sim ple prom ise, if accepted, is an offer accepted, and  

is a gratuitous and  unilateral contract, w hereby  the prom isor 

binds him self to do som ething for the prom isee. Such a  

prom ise, m ade by w ord of m outh or in w riting not under 

seal, is not legally binding because deficient in form or 

consideration. N o sim ple contract is binding  unless  valuable  

consideration is given for the prom ise. But a prom ise  

binds the conscience by virtue of fidelity, and the obliga

tion is per se light ; if the prom isor binds him self in  justice, 

it is per se grave. To becom e a contract in conscience, a  

prom ise m ust be accepted and the acceptance m anifested  

to the prom isor. In  m utual prom ises and in such as receive 

valuable consideration, the obligation is one of justice, 

as w ell as of fidelity. The obligation w ould be serious in  

considerable m atters, unless the contrary w as m ade evident. 

A  fictitious prom ise does not bind the prom isor, but if loss 

resulted in consequence to the prom isee, and w as foreseen, 

it m ust, in  justice, be repaired.

The obligation of a prom ise lapses :

1. If circum stances change the nature or m atter of the  

prom ise.

2. If the m atter prom ised becom es unlaw ful, useless, 

im possible, or im m oral.

3. · By release on the part of the prom isee.

4. By any cause that w ould term inate the contract.

5. By death of the prom isor, unless he w ished to bind  

his heirs in  justice, a w ish that has to be clearly proved in  

order to be of any avail.

2. G ift

I. By a gift, one party passes property to another. In  

English law , this contract m ust be entered upon by deed, 

and if legal, is then irrevocable, but gifts in contem plation  



of m arriage are not considered pure liberalities, and law  

treats them  in a special w ay.

2. G ifts inter oivos are as defined above. G ifts mortis

causa are m ade in contem plation of the death of the donor 

as an essential condition, and by a person suffering from  

an illness, though it is not necessary for the validity of the 

gift that he should believe he w ill die of the illness ; a gift 

in contem plation of suicide, follow ed by the suicide of the 

donor, is not a valid gift mortis causa. The intention of the

donor m ust be to m ake an im m ediate gift, but subject to the 

condition that title to the property shall not pass till his 

death, and that if he resum e possession of the m atter of

the gift, it being revocable, or recover from  illness, the gift 

shall be void. Thus, a cheque given mortis causa is of no

value as it I I ust be cashed in the lifetim e of the donor.

The gift is not valid till actually delivered w ith intent to 

pass ow nership. The property given m ay be taken to pay  

the creditors of the deceased if his assets w ere insufficient.1

3. The contract of gift is good in conscience w hen the 

gift is accepted ; it is good in law  w hen the deed is signed  

and delivered, or in case of chattels w hen delivery has been  

m ade. A case is given of a father offering to give a horse 

to his son. If the horse is not taken aw ay by the son at 

once, the gift cannot be enforced. If the father offered to  

sell the horse for £50, and the son accepted the offer, the 

horse belongs to the son at once.2 G ifts to the Church for 

its purposes are valid in conscience, because the Church  

has the right, quite apart from  legal form alities, to accept 

as its ow n w hat another has the m oral pow er to convey.

4. If the validity of a gift is disputed— there being no  

mala fides— law  m ay  be  invoked  and  judgm ent w ill be  binding, 

if the m atter is w ithin the province of the law . Bequests 

for M asses never w ere w ithin the province of the law .

3. Last W ill and Testam ent

I. A w ill is not a contract at all, because there are not 

tw o contracting parties. It has som e analogy, how ever,

1 Jenks, Digest of Civil Law, nn. 2041, 2042, 2046.

’Jenks, Book of English Law, p. 368.



1 W ernz, Jus. Decret., Ill, n. 274.

1 For the Church, all that is required is proof  of  the intention  of  the testator. 

This m ay be supplied by tw o or three w itnesses, or in w riting, or in any  other 

legitim ate m anner : cf. W ernz., Jus. Decret., Ill, n. 279.
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to unilateral contracts and is, therefore, treated w ith con

tracts. The beneficiaries under a w ill need not accept the  

benefit, but if they do, they m ust also undertake obligations 

that arise in consequence.

2. A w ill is the voluntary and revocable declaration in  

legal form — w ith exceptions to be presently stated— of a  

person’s intentions, to be carried out after his death and of 

no avail during his life, in respect of the disposition of his 

property in so far as he can dispose of it, and w hatever it 

m ay be at the m om ent of his death, or (and) fulfilm ent of 

specified w ishes, such as place and m ode of burial. This 

pow er of disposing of property is not at all due to positive 

Civil law , it is based on N atural law .  Legal conditions 

are, indeed, reasonable and in m any cases necessary in  

order to avoid litigation. It is assum ed that the person has 

testam entary capacity.

1

3. G enerally, and for British  subjects dom iciled in G reat 

Britain and disposing of property therein, a w ill m ust be  

in w riting, (except in the case of soldiers on active service, 

or m ariners at sea, w ho m ay m ake nuncupative, verbally  

declared λνΐΐΐε, in presence of w itnesses at and after the age 

of sixteen), signed or m arked at the foot or end by testator 

or proxy in his presence or by his direction, the signature 

being m ade or acknow ledged by  the testator in the presence 

of tw o or m ore w itnesses, present at the sam e tim e, w ho  

afterw ards attest and subscribe the -w ill in the presence of 

the testator, though not necessarily in the presence of each  

other. For the validity in conscience of a w ill, all that is 

needed is, probably, the expressed intention of  the testator ; 

if, how ever, the w ill is not legally  executed, it m ay  be revised  

or m odified by legitim ate authority— except w here the  

Church is concerned  —  to w hich interested persons m ay  

conscientiously have recourse, and  if  they  do, they  are bound  

to conform  to  the  judgm ent given.2 A nyone can  be a w itness 

to a  w ill w ho understands  w hat he is doing, nam ely, attesting
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a docum ent, the contents of w hich he need not know , nor 

even the fact that it is a w ill at all. N o w itness can take 

any benefit from  a w ill attested by him  or her, nor husband  

or w ife of the w itness. . A holograph w ill is one that is 

w ritten in the handw riting of the testator. N o special 

privilege is given in English law to a holograph w ill in the 

m atter of legal form alities.

4. A codicil is a declaration of intention form ally 

m odifying a w ill or adding to it. To be legally valid, it 

requires the sam e legal form alities as the w ill itself, and as 

a later testam entary docum ent it overrules an earlier one. 

A codicil is read as part of the w ill, but if the latter is not 

forthcom ing and cannot be proved, the codicil can operate 

alone. There is no difference, for legal purposes, betw een  

a testam ent and a codicil.

5. If there is evidence that a w ill or codicil w as m ade 

but if it cannot be found at the death of the testator, there 

is a presum ption of law that he destroyed it w ith in

tention  of revocation,  but not if the testator becam e insane. 

A lteration on the face of a testam ent or a codicil m ay be 

som etim es presum ed to have been m ade after the execution  

of the testam ent or codicil, but persons benefiting m ust 

prove that it w as m ade before execution.

1

6. A  specific legacy is a gift w hich the testator separates 

from  his general personal estate and bequeaths to a legatee, 

w ho w ill receive such legacy from  the executor of the w ill. 

D evises of real property are treated like specific legacies. 

A  legacy bequeathed to a creditor is presum ed as intended  

to satisfy debt, if it is equal to or greater than the debt due. 

The presum ption does not arise if the legacy is sm aller than  

the debt, or if the debt w as incurred after the  w ill w as 

executed, or if the testator has left directions that his debts 

should be paid, or if the testator devises real estate to a 

creditor, and, perhaps, if the testator bequeaths a specific 

chattel.

*

7. Legacies m ay be bequeathed on condition that the 

legatee does or refrains from  som e act. A n  illegal or im m oral

1 Secondary evidence m ay  be accepted to prove the contents of a lost w ill. 

The contents m ay be proved by only a single w itness.
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condition precedent is void ; the im possibility, illegality  

or im m orality of a condition subsequent destroys the  

condition. The com m onest conditions relate to m arriage, 

m aking paym ents to others, change of religion (a condition  

against change of religion is legally valid), bankruptcy, 

alienation, tem porary use of the legacy.

1 cf. J., n. 1993. U ndue influence is not presum ed in case of w ills, as 

it is in case of gifts inter vivos, by the relation of the parties, nor by the fact 

that a party benefits under the w ill.

1 But the H oly See m ay grant an induit perm itting solem nly professed  

Religious to retain, adm inister, acquire, and dispose of  property (c. 582).

V O L. Π— Y

8. If a legatee ow es m oney to the estate of the testator, 

he cannot claim  until he has brought into account the sum  

w hich he ow es to the deceased.

9. The  capacity of persons to  m ake or attest a testam ent 

or codicil is stated as follow s :

(a) A ccording to English law , no person under tw enty- 

one years of age can m ake a valid testam ent except that a  

soldier on active service or m ariner or seam an at sea m ay  

do so at the age of sixteen, and no person at all, unless of 

sound m ind, m em ory and understanding w hen he m akes it, 

nor one w ho suffers from a particular delusion— though  

otherw ise sane— if influenced by that delusion, nor one w ho  

is in a state of intoxication at the tim e of m aking it, nor 

one w ho w as, at the tim e, subject to  force, fraud, or undue  

influence.1

(£) A ll persons, even m inors, having the use of reason, 

are com petent w itnesses to the execution of a testam ent, if 

they understand the act w hich they are doing.

(t) By N atural law a person of unsound m ind, or one  

not having the use of  reason, cannot m ake a valid testam ent.

(W ) Religious under Solem n V ow s are sim ilarly incom 

petent, for they have nothing to dispose of. A ll property  

bequeathed to such Religious goes to their O rder, or 

Province, or H ouse, in accordance w ith the rule, if capable  

of  ow nership ; otherw ise to the H oly See (c. 58a).2

10. A  person w hose estate is not burdened  w ith  debt can  

leave all property w hich is his ow n at death and of w hich  

he can dispose, except his ow n life interests, w hich then

•
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come to  an end, to whomsoever he  chooses, at least by  English 

law, and for a reasonable cause he m ay do so. But im 

m ediate offspring, unless justly excluded,1 have a natural 

right to reasonable share in the inheritance, since the 

preservation and propagation of fam ilies require som e 

stability of goods. In case of intestacy, the estate is 

distributed according  to  Statute, and  in  England the division  

is equitable.2

1 U p to an. 1926, illegitim ate oflspring w ere excluded, but by the Legiti

m acy A ct of 1926 such offspring can enjoy the sam e rights of succession as 

w ould be enjoyed by legitim ate offspring under certain conditions.

* For the rules of intestate succession, cf. Jenks, Book of English Law, 
p. 303  sqq.

Last H ills that are legally void but do not infringe the 

certain claim s of others, such as creditors, m ay— if this be 

possible— be used by  the beneficiary  in  his ow n  favour, unless 

contested by law .

i i . In  English  law  (W ills A cts, 1837, 1861) every w ill or 

codicil is revocable or alterable if the testator so w ishes 

except that in cases of  joint w ills, w hen one party dies and  

the other takes benefit under the w all, the estate of  the latter 

w ill be liable to carry  out the original arrangem ent. A  w ill 

can  be  revoked either by the testator destroying  it w ith  intent 

to render it invalid, or by tearing off the signature, or by 

a later w ill or other w riting executed in the sam e m anner 

as a w ill, and declaring  an  intention  to revoke, as by codicil, 

or by m arriage. So, too, revocation or alteration can take 

place by intentional obliteration, interlineation or other 

changes, if  done so that the original w ords of the testam ent 

are not apparent w ithout physical interference w ith the 

docum ent, and the changes m ade are duly executed. N o  

revoked w ill can be revised, except by the re-execution, or 

by codicil, duly executed and attested.

Notes on Wills

I. The father of  a fam ily has a m oral duty to provide, by  

w ill or legacy, if  possible, for his w ife and children w ho  need  

assistance for reasonable m aintenance according to their 

station in life. H e is now obliged by law to do so.
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2. Civil law is com petent to determ ine in the concrete 

the  order of  inheritance, and  in  cases of  intestacy  to  distribute  

the estate of the deceased.

3. Prescinding from  the provisions of  Civil law , heirs and  

legatees are bound in conscience to pay the real debts of 

the deceased, for such debts are a burden on the estate. 

They are bound to pay pro rata, that is, in proportion to  

the several am ounts received.

4. If  a testator disposes by w ill, w hilst sui compos, of w hat 

he has a right to dispose of  w hilst living, in  accordance w ith  

N atural law , such  w ill is valid  until set aside by  just Civil law .

5. D evises and legacies for secular purposes in a w ill 

that is irregular so far as Civil law  is concerned are good  

and valid until set aside by the Courts. Consequently, 

benefit m ay be taken from  such a w ill. It w ould be unjust, 

how ever, to use fraud or deceit to prevent legal action. 

Sim ilarly, heirs to an intestate, on discovering an invalid  

w ill, are not bound to publish the fact, but if legacies w ere 

bequeathed by w ord of m outh, and a beneficiary under a  

w ill duly proved had prom ised to see that the legacies w ere  

executed, he w ould be bound to do so.

6. Testam ents, devises and legacies in favour of pious 

purposes are good and valid notw ithstanding the absence  

of legal solem nities. The Church is not subject to inval

idating dispositions of Civil law .  H ow ever, the Church  

w ishes all legal form s to be observed, but if they have not 

been observed, heirs to an estate are to be adm onished that 

they  m ust fulfil the w ishes of  the testator (c. 1513, 2).2

1

7. Pious purposes are interpreted to be those purposes 

w hich  relate  prim arily  to  the  honour  of  G od  and  the  salvation  

of  souls, to  churches or m onasteries and  institutions  for  divine  

w orship, or relief of the poor.

8. The intention of a testator in respect of  legacies, etc., 

orally prom ised m ay be know n from his actual w ords,

4
1 The singular opinion of D ’A nnibale, II, n. 33g, that, outside the Papal 

States, the contrary view  could be acted upon is not accepted  ; cf. W em z, 

op. cil., Ill, n. 279, note 33.

2 That there is an obligation in the case is now  m ade clear by the P.C .C .J., 

Feb. 17, 1930.
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signs, w riting, or the  

trustw orthy w itnesses.

9. A fter legacies have been disallow ed by the Courts 

on the grounds of their not being nam ed in the w ill, or 

because they w ere destined for w hat the law calls ‘ super

stitious uses the  confessor should urge obligations, but w ith 

great prudence.

agreed testim ony of at least tw o

N ote on Trusts, U ses, Charitable Purposes

A Trust is an obligation to hold or adm inister or deal 

w ith property 7 conscientiously for the benefit of a person 

or persons other than the person subject to the obligation.1 

This is a sim ple Trust. Trusts m ay be created inter vivos 

as w ell as by testam ent. The Statutes of M ortm ain, passed 

to prevent the alienation of land to religious houses, led to 

the introduction of ‘ uses ’, w hereby the grantor gave or 

bequeathed his land to a friend to hold to the ‘ use ’ of 

som e religious house. This w as m erely  a m ethod of evading  

the law . To prevent such evasion, die Statute of U ses 

destroyed these uses of land and turned ‘ use ’ into law ful 

seisin. But law yers circum vented this Statute also, by  

devising a m ethod of transferring the first use to a second 

holder, w hom  the law  could not touch.1 2 3

1 Jenks, Book of English Law, p. 379 sqq.

2 Ruegg, An Elementary Commentary on English Law, pp. 80, 8r.

3 But land devised to a charity m ay  be ordered to be sold w ithin a year 

from  the testator ’s death, unless the Court is satisfied that it is w anted for actual 

occupation and not as an investm ent (Encyc. English Law, s.v. W ill, p. 609).

In a special Trust, the object is the execution of som e

particular purpose. G enerally, w hoever is com petent to 

dispose of the legal estate, m ay vest it in a trustee, but this 

m ust be done legally. Trusts in favour of charities w ere 

form erly in m any cases rendered void by 9 G eorge II, c. 36, 

com m only called the M ortm ain A ct ; this A ct has been re

pealed and replaced by recent A cts (51, 52 V ictoria, c. 42 : 

54, 55  V ictoria, c. 73), so that property  left for charitable ob

jects is exem pt from  the adverse rules affecting Trusts.3

Trusts, m oreover, are liable to be avoided by the rule 

against perpetuities, w hich prevent the tying up of  property
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for any  period longer than  a life or lives in  being  and tw enty- 

one years. M any Trusts are illegal, such as those to avoid  

paym ent of incom e-tax, or for purposes subversive of 

religion or m orality, or for superstitious uses. Bequests for 

M asses are now good bequests, in accordance w ith the  

judgm ent given in appeal to the H ouse of Lords (June 3, 

1919), a com plete reversal, as already indicated,1 of all 

previous decisions, all of them m isconstruing, so it w as 

m aintained by the Lord Chancellor, the original Chantries 

A ct (1 Edw ard V I, c. 14). The chief ground of  the favour

able  judgm ent w as that M asses for the dead ceased to be a  

superstitious use w hen Catholicism w as perm itted to be  

openly professed in England. The Irish Courts had ruled  

bequests for such M asses to be for pious uses, and therefore 

good, though subject to the rule against perpetuities. In  

U .S.A , several of the States place restrictions on bequests 

for charitable purposes,2 and  in  regard  to  bequests for M asses 

for the dead, these have been declared invalid in som e  

States, because the beneficiaries could not dem and the  

execution of  the trust. In  spite of contrary Statutes, legacies 

left for Catholic purposes are good in conscience, m ay be  

retained, and cannot be m oved to be set aside by  co-heirs or 

other legatees. To do so w ould, in effect, be an offence 

against justice.

4. Loans for Consum ption (M utuum )

D efinition

This contract takes place w hen  m oney  or other things that 

are consum ed in their first use are given to another, on the  

understanding that he shall restore, at som e future tim e, 

their equivalent in kind. Such things are called fungibles. 

Such are, for exam ple, current coin, bread, w ine. M oney  

at a Banker’s is such a loan, to be returned  w hen dem anded  

by cheque. Tools, m achinery, horses, a house are not 

fungibles. The loan is usually gratuitous, though interest 

m ay be agreed  upon  in  the  case of  m oney lent. The contract 

for consum ption (mutuum) differs from  that of loan for use

1  S u b r a ,  vol. I, p. I44> notc l · * Slater, I, p. 505.
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kind is to be restored, in the latter, the thing itself.

in that in the form er case an equivalent in

Principles

1. Profit m ay not be dem anded by the lender for both  

the tiling lent and for the use of it, since the tiling is 

consum ed in its very use. A ll that can be dem anded—  

apart from free agreem ent— is the sam e am ount of the 

specific com m odity that w as lent. W hen an equal am ount 

of the thing lent has been returned, all justice has been  

fulfilled.

2. Certain extrinsic titles to a reasonable charge for such  

loans are  justified. These titles are : A ctual loss sustained  

by the lender on account of the loan ; the  forgoing  of such 

profit that w ould certainly have accrued if the lender had  

not parted w ith his thing ; real and unusual risk incurred  

by the lender ; the penalty agreed upon by the lender and  

borrow er in  case of  default, and the legal interest in the case 

of m oney lent. M oney lent by a publican to a guest to 

enable the latter to play at a gam e forbidden by  law  cannot 

be recovered, nor if  lent to  lay bets on gam es of chance. But 

the borrow er cannot, in conscience, take the benefit of the 

law , if  the  lender acted  in  ignorance of  the law  ; if  he acted, 

taking the risks of non-recovery, he did so know ingly, and  

m ust be supposed to have lent the m oney w ith the expecta

tion of loss. Charges by a m oney-lender on account of 

incidental expenses relating to loans are illegal. The  

provision of the law  is w holly in accord w ith the principle 

of mutuum. The Courts presum e, unless the contrary is 

proved, that 48 per cent per annum on loans is harsh  

and  unconscionable ; they  m ay  rule even  a lesser percentage 

to be excessive.

3. The obligations of the borrow er are to return the 

equivalent of the loan in quality and quantity, and at the 

fixed tim e ; otherw ise he m ust com pensate. If the loan  

w as one of m oney, he m ust return the fixed am ount, dis

regarding any change in m oney values, but delay to restore 

w ill strictly entail an obligation to pay interest due for the
• delay.
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from4. The obligations of the lender are to refrain  

claim ing w hat w as lent before the agreed period, except 

w here inconvenience, w holly unexpected, has arisen ; he  

m ust w arn the borrow er of injurious qualities— if any— in  

the thing lent, and m ay exact no advantage from  the loan  

unless agreed upon  freely and  justly.

5. The virtue of charity obliges m en to lend to others 

w hat is necessary to relieve pressing needs. It is m erely  

an aspect of alm s-giving : “ From  him  that w ould borrow  

of thee turn not aw ay” (M t. 5, 42). The obligation of 

lending w ill rarely be a grave one in ordinary life, but it 

m ay w ell be so at tim es. O ne ought to be m ore w illing to  

lend to neighbours— a virtue m ore com m on am ongst the  

poor than the w ell-to-do— than to balance obligations too

U sury

It is im portant to distinguish  usury  from  excessive interest.

I. A s a transaction  that is unjust, usury is com m itted by 

lending a thing w hich is consum ed in its use, and for such  

use dem anding a greater quantity  of  the  thing  to  be  returned, 

w ithout the justification of any of the extrinsic titles 

m entioned above. It is unjust, because gain is sought for 

a thing w hich is not, in itself, fruitful, w ithout any labour, 

expense or risk on the part of the lender. N ow adays, and  

for centuries past, m oney has been virtually productive, 

for it is so readily exchanged for articles and the m eans of 

production, such as m achinery, land, cattle, seeds, that its 

loan has now a reasonable price. It is not here suggested  

that interest m ay be justly taken for m oney lent for pro

ductive purposes. There m ust alw ays be som e extrinsic 

title to  justify the taking of  interest. In  point of  fact, m oney  

loaned is now usually im perilled, for so m any enterprises  

fail and w ild speculation is so rife, that it is reasonable to  

assum e that m oney lent is lent at great risk. This, how 

ever, is an extrinsic title. Even as far back as the year 

1645, the Church, through a Rom an Congregation, per

m itted Chinese Christians to take 30 per cent for m oney  

lent in accordance w ith Chinese law , and w ith the proviso
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that this 

loss.1

2. The Vix Pervehit of Pope Benedict X IV  (an. 1745) is 

the best official exposition of the scholastic condem nation of 

usury ’. The Pope there says that profit exacted for the loan  

of  m oney  is unlaw ful and  m ust be restored, but that extrinsic 

titles m ay  justify ' it, that there are w ays of investing m oney  

so as to yield incom e, but charity m ay dem and gratuitous 

loans. The reader m ay be referred to the Irish Theological 

Quarterly2 for a refutation of Lecky ’s attack on the Church  

and her attitude to  com m ercial progress. The unscrupulous 

m ethods of m oneylenders are rife even today in India3 ; 

it w as the radical injustice of exacting interest for the 

use of m oney that called forth the Church ’s condem na

tion of usury. A s com m erce increased, the extrinsic titles 

to a reasonable charge on m oney lent becam e very real. 

It is an extrinsic title alone that justifies interest. The  

great authority of A shley, Cunningham  and M arshall m ay  

be cited  : “  W e have not to trace a series of adroit subter

fuges,” says A shley, “ introduced or apologized for by the 

canonists, in order to m eet the necessity for com m erce; 

w e have rather to observe the w ay in w hich the canonist 

doctrine, as it gradually form ed itself, treated a practice 

w hich w as already established.” *

3. M ohatra is the nam e given to the artifice by w hich  

the prohibition against usury w as evaded. A sells to B on  

condition that B at once sells back to A  at a cheaper rate, 

but undertakes to return to A at the specified tim e the full 

am ount borrow ed. Thus A  sells to B  £100 ; B  sells the  £100  

to A  for £80 and receives £80, but m ust return £100 at

1 cf. canon 1543 : N o profit m ay be taken for the contract of the loan of 

a fungible, but it is not necessarily w rong to stipulate for the legal prefit, 

unless that is obviously im m oderate ; even m ore m ay be taken, if there is a 

just and proportionate title to do so. Canon 2354 inflicts severe penalties 

on both lay and cleric w ho are guilty  of usury. The form er m ay be excluded  

from  legitim ate ecclesiastical acts and from  office, the latter m ay be subjected  

to censures, privation of  office and benefice, and even to deposition.

1 1910, p. 16 : 1912, p. 460 sqq.

3 cf. Reports of M issioners, passim.

4 The reader is referred to an article in Studies, Tune, 1932, by  E. J. Coyne, 

S.J., on  <c M r. Belloc on U sury.”
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the tim e due. This transaction w as condem ned by Pope  

Innocent X I, as a m ethod of exacting usurious interest and  

avoiding the appearance of doing so. It is not now  unjust 

if only reasonable interest is taken.

5. Buying and Selling

1. Sale is a contract by w hich the seller transfers the  

ow nership of a com m odity to a buyer at an agreed price. 

The agreed price m ust be just, and in order to be just, it 

m ay be the legally fixed price, or the com m on price, or 

w here both of these are non-existent or not know n, the price  

agreed upon by the contracting parties w ithout deceit or 

unjust pressure.

2. The  com m on  price  is that w hich  is fixed  by the  com m on  

judgm ent of those w ho have to deal w ith the com m odity, 

including producers, distributors, dealers, sellers, buyers, 

and it depends on utility and supply and dem and.  This 

price, being a general estim ate and depending on so m any  

factors, is incapable of exact m athem atical determ ination. 

Therefore, there are highest, low est and m ean just prices. 

To sell above the highest, or to force prices dow n below  

the low est, w ould ordinarily be a sin against justice ’and  

w ould entail restitution. These are the ethical principles 

that rule the sale of com m odities for com m on use. They  

have appeared obvious to generations of Catholic teachers. 

There  is, how ever, a  tendency  to  depart from  these  principles, 

either partially or altogether, as w hen it is stated that the  

price of a thing is w hat can be got for it w ithout 

deceit or fraud. To depart from the com m only received  

doctrine is, how ever, to condone the evils of sw eated labour, 

rigging the m arket, extortion  and  usury. English econom ists 

have long ago departed from  ethical standards in the m atter 

of prices.

1

3. The  just price of curios or articles of luxury is either 

w hat the buyer agrees to pay, w ithout being subjected to

1 For the traditional teaching in Catholic schools on the just price, the  

reader is referred to “  The Theory lying behind the H istorical Conception  

of the Just Price” by Lew is W att, S.J., in Stockholm, July, 1929 (O xford  

U niversity Press).
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fraud or deceit, or the price settled by experts. These tw o 

prices w ill usually  coincide if  the buyer and seller know  their 

business ; failing that, they m ay  agree on any price. Thus, 

cheap trinkets are sold to uncivilized tribes at the price, 

though high, current am ong such tribes. There is no 

injustice done, for the articles sold are w orth  the price given. 

Social utility then determ ines the price. To charge a buyer 

m ore than the prevailing price on account of his need or 

desire is contrary to  justice, for his need or desire is not the 

property ’ of the seller to  .sell or haggle about. Conceivably 

a m an m ight be w illing to give £100 on an occasion  

for an ordinary w alking-stick or for a lifebelt in shipw reck. 

But the value in use to a particular buyer is not the real 

exchange value of  the stick or belt. W e m ay not trade w ith 

the needs of others, though w e m ay supply their needs for 

a  just price.

4. There  is a  tendency  on  the part of  som e recent Catholic 

w riters to qualify ’ the com m on teaching. These perm it 

a seller to charge m ore than the highest prevailing price—  

but not an exorbitant one— if a buyer is very anxious to  

buy. It is m aintained by these that the buyer consents to  

the  .extra price as the value to him  of his ow n pleasure or 

convenience, and he m akes a present to the seller of the 

excess. This m ay  be arguable, but the case is different w hen  

A , w ishing to buy an article from  B, is w illing to give m ore 

than the norm al price, because the article w ill produce  

for him  a  larger  just profit than  it w ould produce  for others.1

5. It is perm issible to  sell an article at the present norm al 

just price, though the seller know s that its value w ill soon  

depreciate. Sim ilarly, it is not unjust to buy at the m arket 

price, as m arked or agreed upon, an article w hich the buyer

1 G ousset, Schw ane, M arres, W affelaert, G énicot, A ertnys, N oldin, Berardi, 

contra S. Thom as, S. A lphonsus, Palm ieri, Bucceroni, M arc, Lehm kuhl, 

U bach. In view  of this grow ing opinion, it m ust be adm itted that there is 

good extrinsic probability for the m ilder view , nam ely, that m ore m ay be 

charged relatively to the desire— not the need— or to the personal advantage  

of  the buyer, and, therefore, post  factum, there is no  clear obligation  of  restitution  

if this has been done. If the buyer's advantage w as not purely personal, but 

w as shared by him  in com m on w ith others— not, how ever, a very few  others—  

that factor w ould certainly  justify an extra charge.
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has reason to know from  his expert know ledge ought to be  

m uch dearer ; the proceeding m ay, how ever, be a violation  

of charity.

6. If an article offered for sale is not w hat it purports to  

be, or is useless, or harm ful, ordinarily the contract w ill not 

be  good  in  conscience. W e  say  ordinarily, for if  the  buyer had  

opportunities of exam ining w hat he w as going to  buy, and  is 

not deceived by the seller, but deceives him self, then ‘ caveat 

emptor he  takes the risks. The  seller is not bound  to  disclose  

m erely accidental defects in the thing for sale, provided he  

do not charge m ore than  the highest just price. If  the seller 

is asked by the buyer concerning an accidental defect of an  

article for sale, he is bound in conscience either to disclose  

the defect or decline to guarantee the article. G ross exag

geration of the value of articles is usually discredited ; 

cheapjacks deceive no sensible person. W hen a buyer has 

paid m uch m ore than the article is w orth, w ithout deceit or 

fraud, he has had a com m on experience, w hich has its 

value for future conduct.

7. To  sell adulterated  goods as pure  is not unjust, if  there  

is no substantial error, or if the m ixture is equally good for 

all practical purposes, provided alw ays the just price has 

not been  exceeded. But since goods are, in  fact, adulterated, 

buyers take the risk.

N otes on Sale and  H iring in  English  Law

1. O f Title to Peaceful Possession

In a previous section on the holder of a chattel in good  

faith, the general principles  ofm oral conduct  w ere  laid  dow n. 

H ere, brief reference is m ade to the legal aspect of certain  

transactions.

It is a general rule of  law  that no one can  give or sell w hat 

is not his. A  bona  fide purchaser m ust give up property to its 

true ow ner. There are som e exceptions to this rule. Thus, a  

holder, in due course of business and having taken all pre

cautions, of negotiable instrum ents (B ills of Exchange, 

cheques, prom issory notes, bearer bonds), gets a legal title 

w hich is unaffected by the title of the person from  w hom  he
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got them . This is true also of current coin of the realm , 

bank notes, treasury ’ notes (w ithdraw n from  circulation in 

1928), if value for them  w as given ; and also in case of 

purchase by a third party of goods not taken over by a 

previous buyer, and in cases of purchase from  a m ercantile 

agent w ho w rongfully sells w hat he w as em pow ered by the 

ow ner to dispose of only in a particular w ay, and lastly, of 

purchase from  a stallholder in m arket overt, not, how ever, 

of land or of things in action (ordinary debts, annuities, 

pensions, shares, stocks, copyright, trade m arks, goodw ill), 

nor of sale to a stallholder, in w hich case the ordinary law  

of  sale applies.1

2. Sale of G oods A ct

The  English law  on the Sale of  G oods is here codified, and  

the  sum m ary  is helpful to  practical guidance  in  very  ordinary  

cases. The object of the w riter is not to suggest that the 

reader m ay dispense w ith the services of a solicitor, but 

rather that he m ay  be aw are that conditions of  sale are m ost 

m inutely safeguarded by English law , and that it is to his 

interest, in dealing w ith goods of som e consequence, to 

acquaint him self  w ith all the provisions of the law . H e m ay  

err in good faith, but he m ay find that he has no redress at 

law . The law  defends both seller and buyer, and holds an  

extraordinarily just balance betw een the tw o.

1. The term  ‘ goods ’ includes all personal chattels other 

than things in action and m oney, all annual crops pro

duced by labour, and things attached to land or form ing  

part of it, w hich m ay be severed before sale. ‘ G oods ’ 

include existing and future goods.

2. If  the goods are w orth £ioor m ore, in order that the 

contract m ay be enforceable, the buyer m ust accept part, 

or give som ething in earnest to bind the contract, or give a 

note or m em orandum  in w riting signed by the party to be 

charged.

3. If the specific goods contracted for have already  

perished, the contract is void, and if they perish before the 

risk passes to the buyer, the contract is avoided.

1 Jenks, The Book of  English Law, p. 353.
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4. In a contract for sale, there is an im plied w arranty  

that the buyer shall enjoy quiet possession of the goods, and  

that they are free from any encum brance in favour of a  

third party.

5. If goods are sold by description as w ell as by sam ple, 

the goods m ust correspond w ith the description.1

6. If  goods are bought by  description  from  one  w ho deals 

in such goods there is an im plied condition that they are of 

m erchantable quality. But if the buyer has exam ined the  

goods, there is no im plied condition as regards defects w hich  

such exam ination should have revealed.

7. W hen there is a contract for sale by sam ple, the bulk  

m ust correspond w ith the sam ple in quality, and the buyer 

m ust have a reasonable opportunity of com paring the bulk  

w ith the sam ple.

8. W hen the property in specific or ascertained goods 

has passed to buyer— w hether they are delivered or not—  

the goods are at the buyer’s risk. In case of delay through  

the fault of either, the goods are at the risk of the person in  

fault, as regards any consequent loss.

9. W hen the seller delivers less than he contracted to  

sell, the buyer m ay repudiate, but if he accept, he m ust pay  

at contract rate. W hen the seller delivers m ore than  he con

tracted to  sell, the buyer m ay  reject the  surplus or the  w hole. 

If  he accept the w hole, he m ust pay  at contract rate.2

10. If  the seller deliver goods contracted for, m ixed w ith  

goods of another description not contracted for, the buyer 

m ay reject the w hole, or those not contracted for, subject 

1 In  Scaliaris ό . O fverberg &  Co. (June,  1920), judgm ent w as given in  favour 

of the plaintiff w ho rejected certain cases of saccharine w hich, though sub

stantially w hat he had ordered, had the label of  another firm  affixed.

1 In  Barrow &  O thers ό . Phillips &  Co., an extension of  this point w as m ade. 

A  set of 700 bags of Chinese groundnuts w as sold by A  to  B, w ho resold them  

to C, w ithout rem oving them from the w arehouse. A t the tim e of resale, 

109 of the bags had been stolen. A fter the sale, 441 m ore of the bags had  

disappeared, so that w hen C w ent to take delivery, he found only 150 bags 

left. C  refused to pay. The learned  judge said that the contract w as for the  

sale of 700 bags, and for nothing less. H e  gave  judgm ent for C. H e thought 

that the position in law  w as the sam e as if the w hole 700 bags had ceased to  

exist before the contract w as m ade.
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to trade usages, or special agreem ent, or course of dealing 

betw een buyer and seller.

11. W hen goods are sent by sea transit, the buyer has a 

right to be notified so as to insure them . If  the seller fails to 

notify, the goods are at his risk during the sea transit.

12. A buyer is deem ed to have accepted goods sold to 

him  w hen he has accepted them , or w hen they have been 

delivered, and he does any act in relation to them  w hich  is 

inconsistent w ith the ow nership of the seller, or w hen, after 

a reasonable tim e, he retains them  w ithout notice of rejec

tion. If  a buyer has a right to refuse acceptance or delivery, 

he is not bound to return the goods to the seller ; it is suffi

cient if he notify  the seller of his rejection.

13. W here delivery w as agreed upon at a place other 

than that w here they w ere w hen sold, in default of other 

agreem ent, the buyer m ust take the risk of deterioration in 

the goods necessarily incident to the course of transit.

3. H ire and Purchase
a

•The hire and purchase system s, though legitim ate 

and useful, are not infrequently the occasions of m aterial 

loss and injustice. They are dangerous agreem ents, unless 

legal advice is taken and follow ed. A  case is quoted, w here 

an agreem ent w as m ade to purchase a piano, priced £60, 

on the hire and purchase system , by instalm ents of  £5 each  

m onth for 12 m onths. A fter paying £50, the purchaser 

neglected, or w as unable to pay the last tw o instalm ents on  

the days on w hich they w ere due, but offered them  later, 

w hen they w ere refused. The piano firm  seized the piano, 

and kept the w hole of the instalm ents already paid. The 

law  w as on their side, but there is no doubt that they w ere 

m orally bound not to take full advantage of it.

6. A uction

D efinition

A n auction is a public sale of goods to the highest 

bidder. The auctioneer is the agent of  the seller, and as soon  

as the sale is over, his authority ceases. W hen he brings 

dow n the ham m er, the sale is com pleted, and he becom es
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the agent of the buyer, to w rite dow n the nam e of the latter 

and to m ake the contract effective.1

Principles

1. A  bid m ay be revoked before the fall of the ham m er.

2. The goods for sale m ust be truthfully described, 

though m ere expressions of praise or value, if not actual 

m isrepresentation, w ill not render the sale void.

3. A  sale w ithout reserve price is one in w hich neither 

the seller can bid, nor anyone for him . A reserve price, if 

stated before auction, is law ful. The auctioneer m ust accept 

all bids, except for a very good reason to the contrary.

4. If one or m ore persons are secretly com m issioned by  

the vendor to bid, w ith the view  m erely of  raising the price  

or puffing, the sale can be voided, and it is certainly void in  

conscience.

5. If the highest bidders conspire to interfere w ith the  

sale, and either depreciate the property, or prevent others 

from bidding, the sale m ay be discontinued.

6. A  knock-out (com m only called the K .O .) is created, 

w here parties agree not to bid against one another, so that 

after the sale, the goods bought m ay be put up for private  

sale am ong them selves, or sold at the usual com m ission of 

ten per cent. This procedure at an auction is a ring. It is 

m ore com m on at auctions of  A rt collections. A  ring usually  

w orks against the seller, and things are knocked dow n at far 

less than their value, and dealers attend auctions in rings, 

in the hope of  getting valuable articles for a very low  price. 

It is still m ore objectionable w hen a private auction is held  

afterw ards by  these  gangs, w ho  dispose of  the  things at a  good  

price— often by forcing up the bidding— and subsequently

1 In Sim s v. Landray (1894), w as stated by M r. Justice Rom er that the  

auctioneer, after the property is knocked dow n to the highest bidder, is the  

purchaser’s agent to this extent, that he is entitled to  sign, in the nam e and on  

behalf of the purchaser, a m em orandum , sufficient to satisfy the provision of 

the  Statute  of  Frauds (replaced  now  by  the Law  of  Property  A ct, 1925, sec. 40). 

In M ew s o. Carr (1856), it w as held that the auctioneer could not sign after 

the lapse of a few  days, for the authority  w as over w hen the sale w as finished. 

H ow ever, in  Chaney  v. M aclow , M r.  Justice  M augham  ruled that the  auctioneer 

could sign the m em orandum  on returning to his office im m ediately after the  

sale, as his signature could be held to be part of the transaction of  sale.

’ I
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share the profits am ong them selves. The ring is practically  

a conspiracy to defraud. It is the m ore dishonest w hen  

auctioneers them selves are in league w ith a ring. O n the 

other hand, at m ock auctions, the auctioneer entices people 

to bid, by knocking dow n articles at a figure below cost 

price, and then deceives them by putting up im itation 

jew ellery, etc., at high prices. This is fraud, for buyers are 

m isled into buying trash.

7. It is not unjust to ask a prospective buyer not to bid, 

since the vendor has not a strict right to the bid of each 

person present.

8. It is not unjust for one person to agree not to bid 

against another person, provided the auction rem ains free 

and others can bid. If a set control the bidding, they act 

unjusdy, for then the seller is alw ays taken at a disadvan

tage, and the ring is alw ays the gainer. The precise 

injustice in the case is that the seller is forced to sell at 

a low figure ; in other w ords, the sale is not free. It 

m ight be said that the seller ought to fix a reserve price 

on everything he really values. This is practically im pos

sible,' for he w ould have a great m any articles left on his 

hands. N o bids w ould be m ade. It is true that at auctions, 

a thing is w orth usually w hat it w ill fetch ; there is no 

just price. N evertheless, knock-outs prevent a reasonable 

price  being  got, and  to that extent they  are  w rong. The  seller, 

how ever, know s that knock-outs are com m on, and  if he puts 

up his things for auction, and takes the risk of a knock

out, he is giving aw ay a percentage of his expectations, and  

no  injustice is done  him . H e  is, how ever, the  victim  of  a very 

fraudulent system . Even if no injustice happens— as m ay  

som etim es be the case— the virtue of  charity is violated, and  

m ay be violated seriously. There is, w e believe, a m oral 

obligation  to avoid sharing  in  knock-outs and  rings, unless it 

is quite clear that a  just bid  is m ade, w hich  is rarely the  case.

7. Loans for U se (Com m odatum )
D efinition

This is a gratuitous contract, in w hich A  agrees to lend  or 

lends B goods for use for a lim ited specified tim e w ithout
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valuable consideration. It is of the essence of this particular 

contract, as opposed to the contract of  loan  for consum ption  

(mutuum), that the identical thing lent, as a horse, bicycle, 

should be restored. English law  appears to be in com plete  

agreem ent w ith the principles laid dow n by M oral theolo

gians on this m atter. Indeed, the  law  is usually  as punctilious 

in all that concerns justice as any m oralist could w ish.

Principles

1. The lender is not legally bound by a prom ise to lend, 

unless the prom ise is under seal, but he is bound by fidelity  

to his w ord, and m ay be bound in  justice, if he undertook  

such an obligation. The obligation  is presum ed to be one of 

fidelity and binding under light obligation.

2. The lender is bound, both legally and m orally, to  

reveal to the borrow er any know n  latent defects in the thing  

lent, w hich are likely to render the thing dangerous to the  

borrow er, and w hilst it is being used for the know n purpose  

for w hich the loan w as m ade and accepted. If the lender 

fails to do so, the borrow er is entitled m orally and legally  

to com pensation for dam age, harm , or loss, w hich he has 

incurred in the legitim ate use of the tiring.

3. It is the duty, both legal and m oral, of the borrow er 

— apart from any other express agreem ents— to exercise 

care and  skill in  the  use  of  the  thing  lent, such  as any  prudent 

m an  w ould  exercise, and  even  special skill, if  such  is required. 

H e m ay use the thing lent, only  for the purpose for w hich it 

w as lent, and during the specified period ; he m ust return  

the thing  lent at the expiration  of  the fixed period, or w ithin  

a reasonable tim e after it is dem anded by the lender. H e  

m ust restore it in the condition in w hich it w as w hen lent, 

allow ing for reasonable deterioration by w ear and tear. 

But all legal and m oral obligations are extinguished if the  

thing lent perished, or w as lost, w ithout fault on the part of 

the borrow er, though the law w ill interpret default in a  

narrow er sense than divines, w ho regard culpable m oral 

fault alone.

4. The right to use the  thing borrow ed is personal, apart 

from  other agreem ents and, therefore, the borrow er w ill be

v o l . π— z
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obliged to m ake good any loss consequent upon his loan of 

it to a third party.

5. Since the loan is gratuitous, the lender m ay legally 

dem and the return of the thing at any tim e, but m orally, 

he should abide by his agreem ent. H e m ay, how ever, take 

the benefit of the law  w ithout m oral fault should necessity 

arise, since loans are presum ed to have been m ade in ac

cordance w dth all legal dispositions.

D efinition

The  contract of  deposit is one in  w hich  the  depositor places 

in the custody of the depositee som e m ovable to be kept for 

him , gratis or for payxnent.

Principles

1. A paid depositee, apart from agreem ents to the 

contrary, is bound legally and m orally to exercise that care 

and skill in regard to the deposit, w hich any prudent m an 

w ould  exercise, and  special skill, if  such  is required.

2. A  gratuitous depositee is bound to exercise w hat skill 

he has, and such care as a prudent m an w ould exercise, and  

if he professes a particular trade, to exercise the skill cus

tom ary  in  that trade. H e m ay  not go  beyond  the  lim its of  the 

agreem ent, and  m ust return  the deposit on  dem and, together 

w ith its profits or increase.

3. In conscience, he m ay restore the deposit, if stolen  

property, to its rightful ow ner, but legally  he w ill be obliged 

to  prove  the  ow ner’s title. Sim ilarly, he  is bound  in  conscience 

to w ithhold the deposit from the depositor, if the latter is 

likely to use it to the harm  of  a third party.

4. If  the deposit has perished  or deteriorated  ow ing  to  the 

culpable negligence of the depositee, the latter is bound to 

m ake reparation ; if  the fault w as only  a legal one, and  not a 

m oral one, he  m ay  aw ait the decision of  the Courts, and  then  

he m ust abide by it.

5. Though the depositee m ay not use the deposit in any  

w ay other than that agreed upon, he m ay reasonably pre

sum e perm ission to do  so, and in the case of  m oney m ay  use
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it, provided he is certain that he w ill be able to repay the  

am ount deposited at the fixed tim e. H e m ay retain any in 

crem ent due to his ow n industry or luck.

6. The depositor is bound to reveal defects in the deposit 

w hich m ight prove dangerous to the depositee.

9. Stakeholder (Sequestrum )

G enerally, a stakeholder is bound in conscience to hold  

an even balance betw een tw o parties, and to give the stakes 

to the w inner. The stakes are a deposit, and the principle  

ruling a deposit apply to a stakeholder. But legally, all 

agreem ents by parole or in w riting, by w ay of gam ing or 

w agering, are null and void. Consequently, deposit m oney  

held for the w inner of  a w ager can  legally be recovered from  

the stakeholder, if before the paym ent over, a party gives 

notice to the stakeholder that he has broken off die bet and  

w ishes his m oney to be returned.

If the loser of an illegal w ager cancelled the agreem ent, 

and dem anded the return of  his m oney from  the stakeholder 

after the event had com e off, it w as decided in the Courts 

that he could recover. That is the law  ; but m any illegal 

w agers are not m orally w rong. If  such be the case betw een  

tw o  parties, that one of  them  w ho  dem anded  his m oney  after 

losing it to the other party could not be said to be acting  

honourably or justly.

If  the  stake  is held  by  m utual agreem ent, the  stake is in  the  

nature of  a deposit, and m orally, the obligations are those of 

a depositee.

10. M oney-changing (Cam bium )

The m oney-changer is one w ho changes one currency  for 

another at an agreed rate. W hen the exchange is m ade in  

cash, it is m anual ; if effected by a bill draw n upon a  

draw ee, it is local or w ritten. The m oney-changer is entitled  

to a reasonable profit, in accordance w ith law or custom . 

If  he has sunk  his capital in  the business, he  is further entitled  

to the legal interest on his m oney. To pay in European  

countries w ith a Bill draw n upon a foreign bank and to be  

cashed in foreign currency, m ay be very unprofitable for the
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recipient. The transaction w as called cambium siccum by the 

V enetian and the G enoese m erchants, because it w as ap

parently a Bill draw n on a foreign bank, but cashed on dry  

ground in V enice or G enoa.

M oney-changing is now  regulated by law , and no latitude 

is perm itted  to  private enterprise. But financiers can  capture 

the m oney m arket and  im poverish a w hole people  in a  short 

tim e. The dishonesty  of  it is the sam e as the dishonesty  of  an 

unjust m onopoly, put into m otion m erely for individual 

avarice.

D efinition

M onopoly is the exclusive act of selling certain com m o

dities or services. If  the m onopoly  is legal, it is the  exclusive 

right of doing so. It is a  jus ad rem, and infringem ent of 

m onopoly  rights  is redressed by legal sanction, either by  w ay  

of  injunction, or by both injunction and dam ages.

A  m onopoly  can  effect great saving in overhead expenses, 

and can secure a profitable return on invested capital; it 

can sell cheaply and keep in check unlim ited and ruinous 

com petition. Som e m onopolies are good for the m ore 

effective service of the public, or for trade, or for private 

initiative. There are public and private m onopolies. Tele

graph  and telephone services, postal services, and gas, w ater, 

transport, are usually public m onopolies. Rail transport, 

and  m uch of  the m otor bus transport in England, copyright, 

patent rights, and designs, are exam ples of private m ono

polies. Trade m arks and trade nam es are m onopolies of 

indications, w hich  indicate that such and  such  goods m ay  be 

obtained from  a particular firm  or person. G oodw ill, w hen  

a business or shop is sold, has been called “ property at its 

vanishing point.” It is not a m onopoly, though w rongly  

supposed to be so by the purchaser of the goodw ill. It pro

tects the purchaser from  the seller, in that the latter cannot 

set up another sim ilar business close to his form er place, but 

it does not protect the purchaser against other com petitors.

Infringem ent of m onopoly rights is illegal. N o loss to  the 

m onopolist need be proved, but, in cases of patents, trade
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m ark and copyright, dam ages w ill not be assessed against 

innocent infringem ent.

Principles

1. State and M unicipal m onopolies are usually reason

able, since they are a form  of  indirect taxation  and  rating. It 

is supposed that the m onopolies are not jerrym andered, 

in order to enrich officials and Tow n Councillors. In 

fringem ent of public m onopolies is not contrary to com 

m utative justice and entails no restitution, until such is 

enforced .

2. Private m onopolies granted by the State or a  M unici

pality  are now adays defensible, since they serve the  com m on  

good, and are an incentive to enterprise. Infringem ent of 

such m onopolies is an offence against justice and entails 

restitution, except w here the price of the com m odities is 

entirely excessive and obviously unfair in case of the neces

saries of life. M onopoly of curios and rarities and articles 

of  luxury  is not unjust, since no com m on price exists  for  these

3. Private m onopolies are not contrary to justice, pro

vided the articles are sold at the  just price, even if  it be the  

m axim um  just price. If they are sold above the m axim um  

just price, the practice m ust be discontinued, and restitution  

m ust be m ade.

4. If all the sellers of a given com m odity conspire to sell 

at a given price, they do not act unjustly, unless their price  

is above the m axim um  com m on price. But if their com 

m odities are the necessaries of life, these people sin against 

charity, in that by their com bination, they prevent poor 

buyers from  buying m ore cheaply.

5. This  is  a  very  pressing  m oral question  : Is  justice  violated  

by the form ation of large business concerns, w hose object 

is to concentrate the pow er of selling w ithin the hands of a 

few , and then to establish a m onopoly of the m arket. The  

biggest business concern w ould be the Socialist State. If 

such a State m onopolized a few lines of business only, for 

very serious reasons— and the crushing of Capitalists could
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not be one— rto harm  m ight com e of  it, and no harm  w ould  

be done. But w hen large businesses are nationalized, w ith  

the result that title to private ow nership is abolished, as, 

v.g., the title to the private ow nership of  land, and w ith the 

added and inevitable result that all private enterprise 

w orthy of the nam e is suppressed, then such m onopoly is 

unjust.

6. M onopoly established by Trusts, Rings, Corners, and  

large com panies, is ruled by the sam e principles as any  other 

m onopoly. But the tendency tow ards such m onopolies is 

dangerous, for m ore and m ore capital is absorbed by  these 

concerns, and little is left for private enterprise. To deprive 

m en of independent action in business is a grave injustice, 

since personal profit is a great incentive  to  w ork, and  a w age

system , in w hich the vast m ajority have no prospects of 

bettering their condition, takes aw ay m uch that m akes life 

w orth living. This gravam en of the w orkers has given them

dependence— so dear and rightly so, to Trade U nions— is 

one that m ust be respected even in a Socialist State. 

The State m onopoly of  farm ing on a very large but, in the 

event, a very unprofitable scale, has killed the initiative of 

the Russian peasant. Trade U nions, too, in spite of their 

acknow ledged m erits, w ould w ish to hold a m onopoly of 

letting w orkers give their services to em ployers. Those w ho  

oppose their claim s are called blacklegs, and peaceful 

picketing  to  prevent free m en  giving their services w here and  

as they like has proved anything but peaceful. For the 

com m on good, the State is bound to protect both w orker 

and em ployer, and is justified in setting up Courts of  A rbi

tration, w hose findings shall be, though in fact they are not, 

legally binding  on the litigants. N o Catholic theologian can  

object to Trade U nions establishing a legal m onopoly of 

supply  of  labour, but legal benefits m ust be counterbalanced  

by legal obligations, else law becom es futile. From such  

m onopolies either of labour or of w ork to be given for pro

duction, m any evils, great distress and class opposition, 

unfortunately result. The State, therefore, m ust regulate 

m onopolies w ith a firm and im partial hand.
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7. The natural tendency of m onopoly is to keep prices 

high, and indeed excessive. Prices are excessive, because  

very large dividends are paid to shareholders, m uch in  

excess of cost of production, distribution, depreciation and  

sinking fund. These prices w ill then be m uch greater than  

w ould rule if there w ere no m onopoly at all, and if this 

prove to be the case— speaking only of private m onopolies 

— then there is m ore than a presum ption that som eone is 

in the receipt of m ore profit than his invested capital w ar

rants. In order to inflate prices, m onopolists resort to unjust 

m ethods, such as crushing rivals, bribing officials, forcing  

railw ay com panies to convey their freight at such low  rates 

that the rest of the public has to m ake up the deficit ; 

w orkm en are victim ized by having to w ork for low  w ages ; 

producers of  raw  m aterials are, as it w ere, blackm ailed, and  

all sorts of  fraud- are practised.

8. The  just price of com m odities is not to be determ ined  

by producers alone, nor by sellers, but buyers too have a  

right to estim ate the utility  value of  w hat they require. The  

ordinary prudent and unprejudiced citizen w ill be the best 

judge as to w hat is a  just price. If  injustice is done, it m ust 

be repaired by low ering the prices of  the m onopoly. N o one  

m ay benefit him self by injustice to others, and therefore no  

one m ay take part in business, such as the m onopolies 

described, unless he satisfies him self that the business is 

carried on justly.

9. ‘ Rings ’ and ‘ Corners ’ in such com m odities, neces

sary to life, as w heat, cotton, fruit, are particularly unjusti

fiable, because they  cause the ruin  of  m any innocent people, 

produce startling and sudden fluctuations— as they are in

tended to do— in the m arkets, and render trade uncertain  

and highly unstable. Their prom oters do not desire to serve  

the public, but they aim at enriching them selves in the  

quickest w ay possible and to the greatest extent. These  

business m ethods are m erely the servants of avarice. They  

cannot be defended on  any  grounds. The State has the  right 

and duty to put a stop to their activities. Their inevitable 

result is to concentrate w ealth in the hands of the few , and  

so to reduce the m any to the state of  serfdom .
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12. H iring

In the m atter of the contract of hiring, the dispositions of 

English law are found to be, in all respects, in agreem ent 

w ith the principles laid dow n by M oral theologians.

This contract is entered upon by one, the letter, w ho 

allow s another, the hirer, to use goods for a valuable con

sideration for a fixed tim e agreed upon.

The duties of the letter are to w arn the hirer of know n  

dangerous defects in the thing let, or such a defect, as  w ill 

render the thing useless for its purpose, and if the hirer has 

suffered in consequence of not know ing w hat he should  

have been told, the letter is bound to m ake com pensation, 

if the neglect w as culpable.

The duties of the hirer are to pay the price agreed upon, 

to take reasonable care of  the goods, such as a prudent m an  

w ould take of  his ow n property of the sam e kind, to use the 

goods only  for the purpose agreed upon, to  restore the goods 

at the tim e fixed, and  in  the condition they  w ere w hen  hired, 

except for reasonable w ear and tear.

If the goods have deteriorated, or have perished, or have 

been lost, w ithout fault of the hirer, the latter is not liable, 

unless he expressly agreed to this condition ; if he has cul

pably caused loss to the letter, he is bound to m ake the loss 

good.

The ow ner of  a horse or carriage let for hire, is, in  general, 

liable for accidents that m ay  happen to either, w hen reason

ably  used by hirer, so that if  the carriage break  dow n on the 

journey the ow ner is liable. If the horse goes lam e on the 

journey, the  hirer m ay  leave it at an  inn  or hostelry, and  give 

notice to the letter of the fact.

13. Em ploym ent Contract

This section does not deal w ith contracts betw een  w orking

m en and em ployers, but w ith those betw een m aster and  

servant. In  this contract, the servant agrees to w ork, subject 

to the law ful orders of the m aster (or m istress) agreeing to  

em ploy him  or her, for any valuable consideration, such as
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w age, board and lodging, experience, gifts by his m aster’s 

custom ers— tips, as they are called— or other sim ilar con

sideration. By English law , the m aster need not provide his 

servant w ith m edicine or m edical attendance apart from  

agreem ent ; but this is usually done. If he do so, he m ay  

not charge the servant.

Principles

i. A  m aster is not bound to  give a servant a ‘character ’ 

on  his quitting service. If  he give  one, it m ust be truthful. It 

is a crim inal offence for the servant to present a forged or 

counterfeit certificate of  character, or to  alter, efface, or erase  

any w ord contained in  the certificate given  him  by a form er 

m aster. A m aster or m istress w ho m aliciously slanders a  

discharged servant is liable for the defam ation. If a m aster 

know ingly gave a false good character of a servant to one  

about to hire him , and  if the servant injure his new  m aster, 

the latter m ay  recover from  the form er m aster the dam ages 

suffered by reason of the false character given.

2. A m aster m ust indem nify a servant for all expense, 

loss, or liability incurred in his m aster’s law ful service, and  

the servant m ust indem nify the m aster in  case of liability to  

a third person in consequence of the servant’s w rongful act.

3. Contracts of dom estic service are norm ally term inable 

at a m onth ’s notice by either party, and by  the offering of  a  

m onth ’s w age by the m aster. A  servant m ay be dism issed  

w ithout notice or com pensation for w ilful or habitual 

neglect, gross incom petence, or m isconduct. If  a servant fall 

sick, or is incapacitated for a considerable tim e, he m ay be  

dism issed— though, of course, charity w ould suggest other

w ise in m any cases— but if not dism issed, the m aster m ust 

continue to pay  the  agreed  w age. For w rongful dism issal, the  

servant m ay sue for com pensation or to recover dam ages. 

Servants have no legal or m oral right to appropriate ‘ leav

ings ’ or ‘ perquisites ’ w ithout express perm ission.

4. A  m aster m ay not legally search a servant’s boxes on  

suspicion  of  theft ; if  he do  so, he  is H able in  trespass. M asters 

m ay not legally deduct part of the w ages of a servant for 

articles lost or dam aged through the carelessness of the
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servant, w ithout express agreem ent. W e believe, how ever, 

that a servant is m orally obliged to m ake good such dam age  

or loss to his m aster.

5. The liability of a m aster for the w rongful acts of a 

servant is so great and the m atter is so involved, that he can  

be truly said to pay dearly for the luxury  of  having a  servant 

at all. Even negligence on the part of servants, if arising  

during their legitim ate w ork, m ay be legally im puted to the 

m aster. Though the law favours the servant, w e believe 

that a glaring case of negligence on the part of a servant

entails on him  the duty of com pensating the m aster’s loss. 

But w here law is on the side of servants, a confessor m ay  

rightly assum e that m asters know  their legal liabilities, and, 

therefore, if they engage servants, they m ust be ready to  

conform to judgm ent given against them . The confessor 

m ay give the benefit of the law to the servant, except in  

obvious cases of gross and avoidable negligence.

<1

14. Principal and A gent

1 . A n agent is one w ho has authority to act on behalf  of 

another, w ho in turn is legally and m orally bound by the 

conduct of the agent, w ithin the lim its of the contract of 

agency. Since the relationship is the outcom e of a contract, 

it is obvious that both parties m ust consent to the relation

ship being established, and freely undertake its obligations, 

and know  w hat they are undertaking. A n agency m ay be 

created by deed, w riting, verbally, by im plication (as w ife 

for husband), or by necessity.

2. A  general agent is one appointed by the principal to  

act for him  in  all his affairs, or in  all the affairs  of  a  particular 

class. A particular agent has authority in certain specified  

m atters, as, v.g., in selling a particular horse, m otor car, etc.

3. The principal w ho em ploys a general agent is liable 

for all the acts of the agent w ithin the lim its of his em ploy

m ent. The general m axim  applies— Qui facit per alium, facit 

per se. Thus, an agent can pledge the credit of  his principal, 

as in the cases of w ife and housekeeper.

4. A n agent undertakes to execute his com m ission w ith
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care and skill. H e is bound to deliver exact accounts, and  

m ust keep his ow n accounts separate from those of his 

principal and others. H e m ust be ready to pay on dem and  

all that is due to his principal ; if  he fail, he w ill be bound  to  

pay interest from  the date of dem and.

5. N o agent m ay m ake any profit in connexion w ith his 

agency, such as discounts w ith tradesm en, w ithout the ex

press consent of  his principal. The Prevention of  Corruption  

A ct, 1906, attem pts, w ith serious penalties (conviction on  

indictm ent to im prisonm ent w ith or w ithout hard labour 

for a term  not exceeding tw o years, or a fine not exceeding  

£500, or both) to put a check on all secret com m issions. 

Both the agent and the third party guilty of bribing or 

corrupting him are liable. N evertheless, so far as m oral 

conduct is concerned, he m ay keep such com m issions as are  

due to his ow n extraordinary diligence, w hich he w as not 

bound to exercise, and presents m ade to him , provided that 

his principal in  no  w ay  suffers in  consequence. This does not 

perm it him  to enter into any transactions in w hich he has a  

personal interest to the exclusion of his principal’s interest. 

N o such division of interests can ever be undertaken. The  

m atter of personal gifts to an agent is so near the border

line of  illegality, and it is so difficult for a confessor to know  

the circum stances, that ante factum, cases w ill be extrem ely  

rare in w hich approval could be given. Post factum, if it is 

quite clear that the principal’s interests have not suffered, 

the agent can be allow ed to retain personal gifts.

A t the sam e tim e, a com m on agent m ay agree w ith his 

principal to receive a definite com m ission on all goods 

bought through the agency.

6. The agent on  his side  is protected  against the principal, 

for if  the latter, having  authorized the agent to sell an estate 

at a  certain  price, and  a  purchaser has been  found, the  princi

pal m ust pay the com m ission agreed upon, even though  

he declines to sell. H ouse agents w ill be responsible to their 

principals, if they let a house to one know n to be insolvent. 

Furtherm ore, they m ust inform the principal if offers are  

m ade at higher prices, and they cannot enter into binding  

contracts for the sale of property.
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Principles

1. A n agent m ust exercise reasonable care and skill in 

the business he is com m issioned to do ; the am ount of  skill is 

that w hich is custom ary' in the m atter. A n agent cannot 

deputize another to act in his place, except by express agree

m ent w ith the principal, unless it is im m aterial w ho acts, or 

in sudden em ergency, so that, apart from  these exceptions, 

the agent is answ erable for the acts and defaults of a sub

agent. The agent m ust act in  the strictest good faith and  for 

the benefit of the principal alone. If he is an agent to sell, 

he m ay not him self buy, nor m ay he buy from  him self if he 

is an agent to buy.

2. A n agent in sole em ploy, is one w hose w hole tim e and  

labour are due to his principal. In such a case, any profits 

m ade by the agent outside his ordinary agency can be 

claim ed legally by the principal. A gents som etim es sell on  

credit. If one has authority to do so, he is not liable if the 

purchaser proves to be insolvent, unless the agent {del credere) 

has undertaken the duty of being answ erable in such cases.

3. A  principal is, of course, bound to pay his agent the 

com m ission agreed upon, or fixed by usage, or a reasonable 

one, even though a transaction m ade by the agent fails 

through no fault of  the latter. A  principal is bound to in

dem nify his agent for all expenses and losses, and even  hold  

him self responsible for unlaw ful acts if done in  good faith  

and at the instance of the principal.

4. The contract of agency m ay be term inated by per

form ance, by m utual agreem ent, by condition subsequent 

(agreem ent to term inate the contract on the fulfilm ent of a 

future  condition), by  revocation  on the part of  the  principal,  

and  renunciation  on  the  part of  the agent w ith the consent of 

the principal, by the death or insanity of either principal 

or agent, by bankruptcy  of  the principal, except to com plete 

a transaction already binding, such as a bankrupt w ould  

have been obliged to do.

1

1 U nless by deed or for valuable consideration a benefit w as secured to the 

agent. This is irrevocable.



/a u L-

15. Partnership
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D efinition

1. The contract of partnership is one in w hich several 

persons expressly agree to carry on business (trade, occupa

tion, profession) in com m on, w ith a view to profit, the test 

of the partnership being that there is such a participation  

in profits as to set up the relation  of principal and agent, as 

betw een him  w ho  takes the  profit and  those w ho  carry  on  the  

business. The partners are called the firm .

2. A nom inal partner is one w ho allow s his nam e to be  

used, but w ho  has no  real interest in  the business. A  sleeping 

partner is one w hose nam e does not appear as a m em ber of 

the firm . Both are liable on contracts of the firm , and they  

are afforded no protection (A ct, 1890) for m oney advanced, 

unless their relation to the partners is that of creditor and  

debtor. A contract for the rem uneration of a servant or 

agent by a share of the profits, does not of itself m ake  

the servant or agent a partner ; nor are w idow  or child of a  

deceased partner, w ho receive in annuity a portion of the  

profits, them selves partners. N ot m ore than ten persons in  

the  case of  bankers, or tw enty  in  any  other business, can  form  

a partnership, unless registered in accordance w ith the  

Com panies A ct, 1862.

Principles

I. A nyone capable of m aking a contract m ay becom e a  

partner, but no one can be introduced as a partner w ithout 

the consent of all the partners. Every m em ber of the firm  

is an  agent of  the others for the  purpose  of  the  firm ’s business, 

and every act of each partner, done in the usual w ay of 

business of the firm , binds the firm  and his partners, unless 

he has no authority to act in the particular m atter by som e  

express stipulation. Each partner is, therefore, liable for the  

contracts of  the others to the full extent of  his m eans, except 

in Lim ited Liability Com panies, and “ a partner m ay in

volve his innocent partners in unlim ited am ounts for fraud, 

w hich lie has craftily concealed from  them  ” (Lord  Justice  

Jam es).
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2. Partners are bound to render true accounts and full 

inform ation of all things affecting the partnership to any  

partner. They m ust also account to the firm  for any benefit 

derived w ithout consent of  the other partners, for any  trans

action  concerning the partnership, and  if  any partner carries 

on  a business of  the  sam e nature as that of  the  firm , and  com 

peting w ith it, he m ust account for and pay over to the firm  

all profits. W hen a partner signs for the firm , being  

authorized to do so, he is not separately liable.

3. D eath or bankruptcy of a partner dissolves the part

nership, subject to any contrary' agreem ent.

The  A ct of 1907 provides that lim ited partnerships m ay  be 

form ed, consisting of general partners, w ho shall be liable 

for all debts and  obligations of  the  firm , and lim ited partners, 

w ho  shall be liable to  the  extent of  the capital they  subscribe. 

Lim ited partners do not take part in the m anagem ent of  the 

business, nor do they bind the firm . They m ay inspect the' 

books at any tim e. The firm is liable to the sam e extent 

as the partner him self, w hen, by any w rongful act or om is

sion, the  partner acting  in  the  ordinary  course of  the business 

of the firm , or w ith the authority of his co-partners, loss or 

injury is caused to any person not a  partner, or any penalty  

is incurred.

16. Lease

D efinition

Lease is a contract by w hich one person, the lessor, allow s 

another person, the lessee, the possession and use of real 

property for a definite rent-charge. A n agreem ent to let a 

house, or even lodgings, is a contract for an interest in land  

(Property  A ct, 1925, sec. 40), and  in order to be enforceable 

should be in  w riting and stam ped, if  it is to extend beyond a 

year. A  lease of land or houses for m ore than three years 

m ust be by  deed ; if  for less, it m ay be by  deed, or in  w riting, 

not under seal, or in w ords.

Principles

I . A  tenant m ay not legally quit prem ises w ithout giving  

notice. If  he do so, the landlord m ay recover a term ’s rent,
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beyond the tim e of occupancy, calculated from  the rent day  

next after the tenant’s departure.

2. A yearly tenant is entitled to half-a-year’s notice to  

quit, and the notice m ust expire at the period of the year at 

w hich his tenancy com m enced. The sam e rule applies to  

giving notice of intention to quit.  A  tenant on sufferance is 

one w ho, after his law ful tenancy, continues in possession  

w ithout the leave of the ow ner and w ithout any objection  

raised by him . H e m ay be ejected by the landlord after 

dem and of  possession. A  tenant at w ill is one w ho lives in a  

house belonging  to  another rent-free. The  landlord  m ay  eject 

him  at any tim e after dem and for possession.

1

3. A t the expiration of tenancy, the tenant m ust deliver 

up possession of the prem ises, and of all buildings, erections, 

im provem ents, and landlord ’s fixtures. A n under-tenant 

m ust be got out, for the landlord has right to com plete 

possession. A  tenant should rem ove his fixtures (those for 

ornam ent, convenience, or trade) before  he  quits. H e  cannot 

do so later, nor m ay he do so w ith m aterial dam age to the  

prem ises.2

4. If a tenant’s prem ises are burnt dow n accidentally, 

and  he  has agreed  to  pay  rent, he  is bound  to  pay. To  escape  

liability as soon as possible, he should give legal notice to  

quit. Even if the landlord has insured against fire and the  

prem ises are burnt dow n, the tenant is still liable for rent 

during the restoration. A  tenant m ust use the prem ises in a 

reasonable w ay, as, v.g., in respect of fences, w indow s, 

drains. But he  is not liable for m ere w ear and tear, nor is he  

bound to keep the prem ises in repair, unless the condition  

that he shall do  so has been  agreed upon, and  if  the  condition  

has been added, he m ust repair even accidental dam age, 

as by fire, unless that contingency is excluded in the agree

m ent. To keep in repair does not m ean to put into perfect 

repair, but into a reasonable state for tenancy, and it is held

1 It has been  held  recently  that notice  corresponding to the  letting  is sufficient 

(Q ueen ’s Club G ardens o. Bignall).

’ V ery curious exam ples of  rem ovable and of  irrem ovable fixtures are cited  

in law  books. A  tenant should, in doubt, seek legal advice.

f »
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that to allow a house to becom e infested w ith verm in is a 

breach of contract.

5. The  landlord  m ay  or m ay  not agree to  repair  the  house, 

but w hen  he  lets it, it m ust be fit for occupation if  furnished, 

or if  let to the w orking classes, at the tim e of  occupation ; if 

unfurnished, it m ay becom e defective during term , w ithout 

any liability on his side. If a furnished house is found unfit 

for habitation, through verm in or bad sm ells, the tenant 

m ay  rescind the contract and is not liable for rent.

6. The law  is severe (penalty  ^200 or im prisonm ent) on  

the landlord w ho lets a house w ithout disinfecting it after 

tenancy by a person suffering from  a dangerous infectious 

disease.

7. Lodgers and boarders m ust take care of their ow n  

property, for  if  it is stolen, the householder is not responsible, 

apart from  agreem ent to that effect. They are not like inn

keepers in this respect, w ho im plicitly contract to take care 

of the goods of their guests.

D efinition

The contract of Insurance is that by w hich  one party, the 

insured, pays m oney, the prem ium , to another party, the 

insurer, w ho in consideration of the prem ium  binds him self 

to pay the insured or his representative, a sum of m oney, 

conditionally on the death or on the happening of an un

certain event, calculated to cause loss or expense to the 

insured. The w ritten form of the insurance is called the 

policy.

Principles

i. The insured m ust have a pecuniary interest in the 

event, w hich is the object of  the insurance, except that every  

person is presum ed to have a pecuniary interest in his ow n  

life. The term ‘ assurance ’ is strictly applied only to life 

insurance. In  the case of  life assurance, no regard is paid to  

loss accruing  ; in  the other cases of  insurance, it is loss that is 

indem nified. In  life  assurance, the  insured  m ust have  declared
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all know n m aterial facts, since false representations or re

plies w ill avoid the policy, and it is just that this should be  

so. Concealm ent of m aterial facts m ust also be precluded. 

Even innocent m isrepresentation or erroneous statem ent, 

how ever innocent, m ay avoid the contract. Persons taking  

out a policy of Insurance, w ho conceal m aterial facts, are  

guilty of fraud, and the contract is void, unless w e say  

that the Com panies w illingly take the risks, a contention  

that m ay  be doubted. W hen  insurance m oney  has been paid  

to a really fraudulent person he is bound  to  restitution  of  the  

w hole insurance m oney, less the prem ium s paid, if  the con

tract w as void in consequence of a concealed substantial 

fact ; but, in a case w here the prem ium  w ould have been  

higher, but the Com pany w ould have insured, then the  

deficit in the prem ium m ust be restored. But as Insur

ance Societies reinsure them selves, it rem ains doubtful 

as to w here the loss falls in bulk. N evertheless, that doubt 

does not excuse from restitution. The insured, therefore, 

cannot retain his ill-gotten m oney. H e m ust restore it in the  

best w ay possible, though he m ay retain w hat he has paid, 

together w ith the interest on it, less an am ount for the  

clerical w ork of the Society. W hat that am ount is, it w ill be  

difficult to say, but it is a tangible am ount. If, how ever, he  

concealed a fact w hich  w as not m aterial, being quite certain  

that it w as not, then no injustice has been done. If  he has 

been culpable in conscience for the loss to the Society, he  

m ust m ake  good  that loss. If  his fault w as m erely  a  legal one, 

he m ay w ait till he is sued. H e w ill then be bound to abide  

by the decision.

2. Prem ium s m ust be paid at the fixed tim es. Insurance 

Societies allow days of grace, and paym ent w ithin that 

period w ill revive the policy, even if the insured die in the  

m eantim e. But failure to pay  w ithin the definite period w ill 

extinguish the policy altogether.

3. The  age  of  the  insured  is m aterial. D eceit in  this m atter 

is an injustice to the Society, and the deceit should be  

rectified as soon as possible. To prevent subsequent trouble, 

it is w ell to pass in  a birth or baptism al certificate on  taking  

out a policy.
V O L. π— A A
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4. In cases of fire insurances— contracts uberrima fidei—  

the property insured and the building in w hich it is m ust 

be carefully and fully described, otherw ise the contract m ay 

be avoided. The prem ises insured should not be altered, 

nor dangerous m aterial put into them  so as to increase the 

risk, w ithout re-insuring. In practice, an agent exam ines 

the prem ises to be insured. D am age resulting from  efforts 

to put out a fire is included in the insurance risks. O ne 

w ho takes out an Insurance policy can be com pensated  

once only for actual loss, so that double insurance is of no 

avail.

5. The loss indem nified in M arine Insurances including  

the ship and its freight, is the loss due to ‘ perils of  the sea. ’ 

The loss of  a ship, scutded w ith the ow ner’s connivance, w as 

not considered as due to  a peril of  the sea. M arine Insurance 

policies are of various kinds, viz., valued, the value of the 

insured thing being determ ined ; open, w hen the value 

is left to be ascertained after loss ; voyage policy, and tim e 

policy. A s in Fire Insurance, here too, an insurer is not 

entided to be indem nified tw ice ; he can recover only his 

actual loss.

Insurance Societies m eet a real need. The prem ium s are 

sm all and the am ounts paid up are very large. These 

Societies, therefore, have to hold a very  large capital, w hich, 

if it increases rapidly, and pays a handsom e dividend, also 

enables high salaries to be given— w hich are w ell-earned—  

and constant w ork to agents and clerks. The vast am ount 

of the accum ulated w ealth of these Societies is due to the 

regular contributions of m em bers, the very arduous visiting  

by those w ho hold books, and good business capacity in the 

m anagers. It is m aintained that the large dividends paid to 

shareholders is excessive. But until the interest paid out 

reaches a high figure— w hich is very unlikely to be 10 per 

cent— w e think that the benefits derived from  Insurance are 

so great, the opinion of the public so decisive as to those 

benefits, the risks not sm all, and the business acum en so 

extraordinary, that the dividends paid are  just. The outlay  

on  buildings is im m ense, the liabilities very  great. The  capi

tal, therefore, has to  be  invested  in  the best possible  securities.
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18. G am ing and W agering

SO M

D efinition

1. The distinction betw een these tw o transactions is that 

in  gam ing, the event on  w hich  the  stakes are laid  is the  result 

of skill, w hereas in w agering, the event or fact on w hich a  

w ager is laid is to be presum ed to be beyond the pow er of 

the contracting parties to affect. In gam ing, the elem ents 

of pastim e and bet are essential ; in w agering, a bet only is 

involved.

2. In English law  all gam ing and  w agering contracts are  

null and void as betw een the contracting parties, and no 

action lies for the recovery of a w ager, but a stake m ay be  

recovered from a stakeholder before it is paid over to a  

w inner. Contribution tow ards a prize to be w on in any  

law ful gam e or sport is not a gam ing or w agering contract. 

For m oney  w on  at play, no  action  lies, or can  be  m aintained, 

nor can a loser, having paid, recover.

Practical A pplications

1 . If  A  bets w ith B ’s stolen m oney, having nothing of  his 

ow n to stake, the contract is null and void, and he cannot 

keep w hat he w ins. If  he loses, the  other party  m ay  not keep  

stolen m oney, but m ust restore it.1

2. The agreem ent to lay a bet m ust be freely entered  

into, otherw ise it is void.

3. If  A  induced B  by.  fear or fraud to m ake a bet, and B  

loses, A is probably not bound to m ake restitution, pro

vided the chances of w inning w ere equal, for it is to be  

supposed that B m ade the bet freely ; but fraud during a  

gam e of skill voids the contract.

4. It is sinful to risk m oney that is due to other purposes, 

as for the m aintenance of  the fam ily.

5. Betting on a certainty is no contract at all, and the  

w inner is bound to restitution. W e prescind from  the case 

w here A  persists in  m aking a bet w ith  B, w ho says that he is 

betting on a certainty ; in such cases, A is m aking a free 

gift.
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6. Bets that are offered or taken on im m oral m atters are 

void ab initio. But w hen such bets arc w on and the m oney 

has passed, there is probably no obligation to restore it ; the 

bet is a contractus turpis.

19. Lotteries

N otes on Betting

1. Betting is a luxury, but not in itself  sinful. It becom es 

sinful, w hen it is inconsistent w ith our duties, or w hen 

carried  on  to  excess, so as to  becom e  a passion, and, therefore, 

too engrossing for a dispassionate fulfilm ent of life’s duties. 

But, regarded  in  itself, it is as m orally blam eless as playing a 

gam e of skill, or drinking a m oderate am ount of w ine. 

Sim ilarly, sw eepstakes m ay be defended on the sam e 

principles.

2. N evertheless, betting easily becom es an infatuation, 

and  therefore the  law  in  restraint of  betting  in  certain  defined  

places is a just law . Betting is especially deplorable in the 

young— and unfortunately even schoolchildren lay bets—  

for they are easily carried aw ay by their inexperience, and  

in  the  vain  hopes that they  w ill succeed in  getting  som ething  

for nothing.

3. The State has a right to tax bets ; w hether or not it is 

w ise to do so, is a m atter of opinion. It is m aintained, on  

the one hand, that a State duty on betting w ould be an  im 

plicit approval of w hat is w rong, an unsound contention, for 

a duty on alcohol is not an approval of excessive drinking, 

nor a duty on m otor cars an approval of furious driving. 

The m atter has to be  judged on  its ethical m erits. Betting  is 

not ethically  w rong  ; it is the abuse of it that leads to evils. 

W here abuses are prevalent, the State should m ake betting  

illegal. If, how ever, all betting is not m ade illegal, oppor

tunities for betting should be very strictly lim ited.

D efinition

i. A lottery ' is a transaction in w hich' prizes are distri

buted to som e of those w ho have paid a prem ium , the w in

ners being determ ined by lot, usually by the draw ing of



i
4 w

S Ο  Μ  E Γ Λ K 1 1 U  U L  Λ  K b  U  N 1 K  Λ  U 1 b 405 

w ritten nam es from a receptacle, such as a hat, an urn, a 

cylinder. The  lottery is a good  contract, by w hich a valuable  

consideration, the prem ium , is given for the chance of 

draw ing a prize. A lottery does not offend against justice  

if the chances of all are equal, if there is no fraud in the  

draw ing of the nam es, and if the prem ium  paid bears som e 

reasonable proportion to the chance of w inning a prize. 

Lotteries for the benefit of the State are in accordance w ith  

N atural law , how ever great the profit, if the excess is neces

sary for the upkeep of the State. Lotteries for the benefit of 

charitable purposes are also legitim ate. Lotteries conducted  

for private gain are just, but it is held, though not unani

m ously, that an individual should not derive a greater per

sonal profit from a lottery than if he had put his m oney  

into a successful business.

2. Lotteries are dangerous transactions, for they induce  

people to buy beyond their m eans, they foster cupidity and  

avarice, and even, in the sim ple, encourage superstition  

and m agic. W e believe, therefore, that repeated lotteries 

— sw eepstakes, coupon com petitions, m issing w ord com 

petitions— encourage the spirit of betting and the greed of 

m oney.

3. State lotteries serve a useful purpose  in  extracting  from  

the people— for their expectation of gain— sum s of m oney  

w hich could not be derived from  taxation, and if they are  

not frequent, are carefully supervised, so that fraud is ex

cluded, and  the  chances are  fair, they  need  not be  condem ned  

in principle. W here they  are illegal, as in G reat Britain and  

the U nited States, the law  is founded on a good  presum ption  

that they are harm ful for the people. But this law  is penal 

only and its spirit is, as a fact, circum vented in m any  w ays, 

though its letter is generally strictly observed. It m ay be 

m aintained that lotteries are not w rong in them selves ; it 

is their abuse, and the dangers to w hich they lead, that 

render them  w rong in the sense that drinking of alcohol is 

w rong. In recent years, the  spirit of  gam bling  has perm eated  

every class, and it finds its w ay into the prim ary schools. 

A m ongst the vast arm y of the unem ployed, great num bers 

w aste m ost of their m oney on betting, and certainly they
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spend  hours every  day  discussing the favourite. State  lotteries 

w ill encourage this spirit, and for that reason they  should  be 

kept w ithin very narrow  lim its.

4. In England, lotteries are public nuisances ; the penal

ties inflicted on persons exercising or opening or even taking  

part in any lottery are very severe. The sale of packets of 

tea, w ith ‘ prize coupons ’ attached, of uncertain value, has 

been held illegal. A  m utual benefit society w hich draw s by 

lot a beneficiary w ho receives a large sum of m oney con

tributed in sm all periodical sum s by its m em bers is not 

illegal. M issing w ord com petitions are as illegal as lotteries. 

N ew spaper coupons, to be filled w ith the nam es of  expected  

w inners of  horse-races and  returned  w ith  m oney  paym ents by  

com petitors, have been held to be illegal (Reg. o. Stoddart, 

1901) ; this is a reversal of previous rulings (Stoddart v. 

Sagar, 1895).

5. A n A rt U nion lottery constituted under a Royal 

Charter or in accordance w ith regulations approved by the 

Board of Trade is not an illegal lottery.

20. Futures, O ptions, D ifferences  

D efinition

A s a transaction on ‘ Change,’ dealings in ‘ futures/ 

‘ options,’ and ‘ differences ’ are refined and specialized  

gam bling. A  ‘ future  ’ is the contract to buy  or sell com m odi

ties, such as cotton, w heat, bacon, w hich do not yet exist 

but w hich, theoretically, have to  be delivered at som e future 

date. The transaction is opposed to cash or ‘ spot ’ trans

actions  settled  im m ediately. ‘ O ption ’ is a privilege given to  

a purchaser to conclude a bargain at som e future tim e and  

at an agreed price. ‘ O ption  ’ is a ‘ put,’ if it is a right to  

sell w ithin a specified tim e at a price now fixed ; it is a 

‘ call,’ if  it is a right to buy w ithin a specified tim e at a price 

now  fixed. The ‘ put ’ is a hedge against falling prices, the 

‘ call ’ is a hedge against rising prices. The ‘ straddle ’ is a 

speculation on the difference betw een the prices of nearer 

futures and those of a m ore distant future. Thus, a broker 

m ay, in June, 1928, buy January next (1929) futures in  

cotton, and sell them  as the succeeding M ay (1929) futures.
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If cotton rises betw een January and M ay he w ill m ake a  

profit. H is profit is the difference, and that difference w ill be  

paid to him by the broker w ho bought from  him . In the  

case of cotton, for exam ple, ‘ forw ard deliveries ’ can be  

purchased six or seven m onths in advance, and the seller is 

said to sell forw ard. If all goes w ell, the buyer gets his 

cotton and the seller m akes his profit. But if crops fail, a  

shortage occurs. The seller then becom es ‘ cornered,’ and  

is unable to deliver unless he buys elsew here. Traders,, 

therefore, buy large quantities of the article, and establish  

a ‘ corner ’ w hich results in great loss to som e, and not in

frequently to them selves, if, as often happens, they have a  

large supply on their hands w hich they m ust get rid of by 

selling, and  in  the event they  m ay  lose as m uch  as they  have  

previously gained.

In  these transactions, speculation  by  highly  trained brokers 

is rife and  dom inates the m arket. Fortunes are m ade and  lost 

by  gam bling in ‘ futures.’ The  operator for the fall of  prices, 

or the ‘ bear,’ is said  to  sell w hat he  has not got ; the  operator 

for the rise, or the ‘ bull,’ is said to be one w ho endeavours 

to m ake a profit out of  the necessities of  others.

A n exam ple of ‘squeezing ’ m ay  be taken  from  spinning. If 

a spinner has to quote prices of  yarn  for delivery six m onths 

hence, he m ay buy cotton at once, and give his quotation. 

But he  m ay  run  the  risk of  not getting the contract, for others 

w ho speculate on future prices w ill quote a low er figure. If, 

on the other hand, he does not buy  cotton at once, but gives 

his quotation on the assum ption that prices w ill rem ain  

steady  for six m onths, he m ay be m istaken, and  m ay  have to  

buy  at a high price and deliver at a low  one. Consequently, 

the business is done through brokers, at w hose m ercy he  

m ust rem ain ; the brokers them selves m ay be m istaken, 

and they m ay have to buy back the ‘ futures ’ on the basis 

of the price of ‘ spot ’ cotton at a definite tim e.

It is obvious that im m ense risks are taken in this kind of 

gam bling, but so far as the gam blers them selves are con

cerned it is a straightforw ard gam e, honourably conducted, 

and every m erchant and broker on ‘ Change ’ takes the  

risks w illingly. The m orality of  the business from  their point
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of  view  has to be  judged as betting is judged, and under the 

conditions that justify betting as a pastim e, gam bling on 

‘ Change ’ can be justified. But the m oralist has to look 

to  the  results of  gam bling  on  others as w ell as on  the  gam blers. 

It m ay be confidently said, w e believe, that transactions 

in ‘ futures ’ are an elem ent in steadying m arket prices, for 

from  day  to day r there is not m uch fluctuation in prices. But 

producers and consum ers, as opposed to the m erchants and  

m iddlem en, appear to think that gam bling in ‘ futures ’ is 

bad for their trade, for com petition betw een producers is 

certainly m ultiplied, the area of com petition is enlarged, 

producers in countries w here ox erhead charges are neces

sarily high are forced to com pete w ith producers w here 

labour is cheap, so that w ages have to be kept low  by the 

form er, w ith consequent dissatisfaction and extensive 

poverty, and prices are kept low  instead of finding their ow n 

level in accordance w ith supply and dem and. The brokers 

create quite a fictitious dem and for the com m odity. They  

do not w ant it, they could not sell it, they  just gam ble w ith  

‘ differences ’ in order to m ake their m oney quickly. It is 

the fictitious character of these transactions that condem ns 

them on m oral grounds. The big financier w ill force the 

m arket dow n to the ruin of the producer, or he w ill corner 

vast quantities of the com m odity, and force the m arket 

up to the great distress of the poor consum er. It m ay be 

replied, that if producers brought their com m odities to  

m arket, they w ould be in exactly the sam e case, for com 

petition w ould then  drive out of  business the sm all producer, 

or in a scarcity, the consum er w ould still be penalized. This 

is true, but the ‘ bears ’ and ‘ bulls ’ add  another  factor to  the 

situation, and m ake it still m ore certain that producers and  

consum ers w ill suffer. Their object is to m ake m oney at 

the expense of one or the other, each of w hom  is pow erless 

to com pete against them . In other w ords, the odds are 

against everybody else, and the odds are created by the 

gam blers. Furtherm ore, great distress and som etim es ruin  

are inflicted on m any people w ho have nothing w hatever to  

do w ith these transactions, and of course it is not business 

for the gam blers to give a thought to such contingencies.
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They reply that they them selves lose : no doubt they  do, but 

they  take care to keep their bank balance on the right side. 

It is precisely the fictitious nature of the dealings, and the  

duress w hich the brokers em ploy against the producers, that 

condem n gam bling in ‘ futures ’ as m orally w rong. It w ill 

not do to m ake m oney anyhow  : the principles of charity as 

w ell as of  justice have to be m aintained.
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CH A PTER IX

EIG H TH CO N IN LX N D M EN T

SECTIO N 1. The Precept

Com m andm ent is : “  Thou shalt not bear false 

w itness against thy  neighbour ” (Exod. 20, 16).

This Com m andm ent explicitly forbids lying in  giving  testi

m ony about another ; im plicitly it forbids all that w ould 

lead to such lying. Therefore it includes in its prohibition  

lying, unjust injury ’ by w ord or act of another’s good  esteem  

or honour, all rash  judgm ent and every unjust revelation  of 

secrets.

The virtue of truthfulness inclines us to em ploy signs in 

social intercourse in their accepted sense, so as to express 

faithfully and accurately the thoughts of  our m ind. By it w e 

reveal to m en w hat w e are and w hat w e think. W e reveal, 

says S. Thom as, w hat w e are and  w hat w e think by  external 

signs.1 These m ay be w ords or  acts. If w e signify otherw ise 

w hat w e are, w e are hypocrites. W e fail in truthfulness by  

excess if indiscreet ; w e  fail by defect if w e lie. The virtue 

of truthfulness, in its social aspect, procures the com m on  

good, and it is, therefore^ a part of  justice inasm uch as w e 

are bound to pay regard to w hat intercourse dem ands. It 

is also, like every virtue, an im itation of som e divine A ttri

bute ; in this case, of the divine A ttribute of veracity.

A s truthfulness is a social virtue, it m ust be exercised  w ith  

sincerity and prudence. A m an m ay be entirely truthful 

though absurdly secretive. Intercourse requires us to m ani

fest our thoughts on  occasions, w ithout falling into  the excess 

of dissem bling or indiscretion.

SECTIO N 2. Lying

Lying is the expression of thoughts that are contrary  

to  intellectual conviction. Therefore the essence of  a lie is the



1 A few m odern theologians, Bolgeni, M artinet, Berardi, D ubois, Fiat, 

attem pt to distinguish betw een a form al m oral lie— w hich is sinful— and a 

falsiloquium, w hich is not. cf. Tanquercy, Prüm m er, and V crm eersch in  

Gregorianum, 1920, p. 25.

2 S., 2. 2, q. i to, a. 3, c. cf. Prüm m er, II, n. 169, for som e obscure pas

sages in the G reek Fathers ; S. A ug., c. Mend., II, 15, n. 31 : Q uando nobis de  

Scripturis sanctis m entiendi proponuntur exem pla aut m endacia non  sunt . . . 

aut si m endacia sunt, im itanda non sunt.

contradiction betw een the outw ard expression and the in

terior conviction. The social effect of the lie is to deceive. Its 

prim ary and essential im m orality is not, how ever, based on  

the violation of the rights of others to the truth nor on the  

social harm that lying inflicts. A lie is intrinsically, and  

necessarily, by its very nature, contrary  to  the law  of N ature  

and is, therefore, a m orally evil act. The essence of the evil 

of  lying consists in the abuse of the faculty of  speech, for the  

prim ary purpose of speech is to reveal w hat is in the m ind, 

w hereas, in lying, that purpose is frustrated in  the  very  act of 

speech. H oly Scripture forbids lying : “ Lie not one to  

another ” (Coloss. 3, 9) ; “ W herefore, put aw ay lying  

and speak truth every m an w ith his neighbour ” (Ephes. 

4, 25) ; “ A ll liars shall have  their portion  in  the  pool burning  

w ith fire and brim stone ” -(A poc. 21, 8). This last text refers 

to harm ful lies or to the lie in the heart of those w ho are  

inw ardly Christians but outw ardly the follow ers of A nti

christ.

2. That a lie is never perm issible w as the com m on  

teaching  of  the Fathers, and  their teaching  has been  follow ed  

by nearly all subsequent theologians, relying both on the  

clear expressions of Sacred Scripture and on the principle  

that in lying the faculty of speech is abused.  This reason  

is the palm ary argum ent of S. Thom as, for  'since w ords, he  

says, are the natural expression of thoughts, it is unnatural 

and unbecom ing that anyone should express w hat is not in  

his m ind.2

1

3. Since speech is a gift for social use, if it w ere used in  

such a w ay that the hearer is deprived of som e necessary  

truth, and that irreparably, if, furtherm ore, all the other 

faculties in the speaker are so subordinated to the faculty of 

speech, that a particular act of untruthfulness destroys or

«
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attem pts to destroy the order of  N ature and  seriously violates 

the relation of m an to G od and other beings, then, indeed, a 

lie w ould alw ays of its nature be a grievous m oral evil. It is 

on  such a ground as this that suicide is seen to be a great evil 

and the practice of contraception  a grave  abuse of a faculty. 

These tw o evils are so opposed to the order of N ature, that 

right reason  condem ns them  both as grievously  evil. It is not 

so in the case of  lying, and w e m ust therefore say— and this is 

the teaching of all Catholic theologians— that a lie is not in 

itself a grievous sin nor a grievous inordination against 

nature  nor a  grievous abuse of  a  faculty ', though  it is certainly  

an  abuse. It w ill becom e  grievous only' from  som e accidental 

circum stance, as w hen a grave injury is done by lying or 

great dishonour done to G od, or a necessary truth of great 

m om ent is w rongfully w ithheld by falsehood.1

N ow  as speech  is for social use, it is obvious that a lie is not 

possible unless one speaks in such circum stances as to be 

rightly thought to be speaking in a hum an w ay and  to be 

com m unicating one’s actual thoughts, or to be rightly 

appearing to be doing so. Thus, if one is unjustly forced to 

speak under undue pressure, speech is not then hum an  ; 

no  one could think  it so. If  the hearer thinks it is he deceives 

him self.

4. A  lie is said to be a jocose he if it is spoken to give 

pleasure or provoke m errim ent. It is not then  hum an  speech 

but the patter of a clow n. A  lie is said to be profitable if 

uttered to benefit the speaker or another. A  lie is said to be 

harm ful or injurious if the harm  of another is intended and  

accom plished by it.

A  he can be expressed in w ords, by act, by  behaviour, or 

by a nod. H e does not he w ho acts in a w ay that does not 

in  itself  signify w hat is false, though  a  false conclusion  m ay  be 

draw n  from  the act through w ant of  judgm ent. Such action  

is dissem bhng ; it leads to deception and w ould not be per

m issible w ithout a good reason. The jocose and the profit

able hes are not, in them selves, grievous sins, because the 

he is not, of its nature, a grievous sin. The harm ful lie is

1 The true concept of the m alice of lying, as w e understand it, is fully set 

forth by V cnneersch in Gregorianim, 1920.
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a grievous sin if grievous harm is done by it. But the  

gravity depends on the extrinsic circum stance of  injustice.

SECTIO N 3. M ental Reservation or Restriction

I. W hen a secret m ust be kept and w hen, at the sam e 

tim e, one m ust speak out lest silence should disclose a secret, 

it is alm ost universally taught by Catholic w riters that a lie 

m ay not be told. Then, as alw ays, a lie is an abuse of the  

faculty of speech. The plea often urged, nam ely, that the  

questioner has not alw ays a right to the truth, and that, 

therefore, a lie m ay be told, is a plea that w ould  justify the  

violation of the prim ary and indeed the essential purpose of 

the faculty of speech. A  questioner’s im portunity is never a  

reason for m y abusing a natural faculty. The plea is a  

dangerous one, for it w ould base the divine veracity on our 

rights, w hereas it m ust be based on som ething prior in  

thought to our rights, nam ely, on the necessary identity  

betw een the D ivine W ord and the Idea. Since, therefore, a  

lie is never perm itted under any circum stances, there m ust 

be a legitim ate m eans of guarding secrets w hen silence is 

im possible. That m eans is the use of  a form  of  w ords w hich  

express the interior thought and could be know n to express 

it, if  the hearer w ere sensible, prudent, reasonable and knew  

the circum stances. It is precisely because the w ords em 

ployed can express and indeed do express the truth as it is 

in the m ind of  the speaker, and  as it could be gathered  from  

circum stances, and because the hearer could understand the  

w ords in  their intended m eaning  if  he had the sense to do  so, 

that the speaker tells no lie. In other w ords, the expression  

used can be understood in tw o senses, one of w hich the  

speaker m eans, the second of  w hich the hearer takes. There  

are num erous exam ples of this procedure in everyday life. 

W hen one does not w ish to see an im portunate visitor, the  

phrase ‘ not at hom e ’ has certainly tw o m eanings, the one  

an obvious and  prima facie m eaning, viz., that the person is 

actually not at hom e, the other, that the person is not at 

hom e to the  caller. It is adm itted by  everyone that this form  

of speech is not a tie because it is a conventional w ay of
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expressing a truth. But it is to be observed that even if the 

caller w ere ignorant of the convention, the form  of w ords 

w ould still not be a lie ; if not a lie, then the w ords express 

the truth, but the truth is hidden  from  the caller, not by  the 

form  of w ords but through his ow n ignorance. This is an 

exam ple of broad m ental restriction, nam ely, of restricting 

the w ords to a m eaning w hich they certainly can legiti

m ately have. The w ords can express tw o thoughts ; the 

speaker restricts the m eaning to one of them , and in doing  

so acts quite m orally. The hearer is deceived ; not by a lie, 

but by his ow n interpretation of the w ords used.

2. A speaker, therefore, w ho uses a reasonable kind of 

m ental restriction, does not lie ; he m ay perhaps deceive, 

and m ay even intend to deceive, an intention that is never 

necessary, for deception m ay be left to the hearer him self. 

N evertheless, a too free use of m ental restriction is w rong, 

because the unjustifiable deception of others is w rong, but 

this is deceit, not lying. D eceit is a result ; lying is an act. 

O n  the other hand, a too  free use of  the lie, w hen, according  

to  the other view , a lie is theoretically perm issible, is w rong, 

but it is w rong  both  because others are  intentionally  deceived 

and because the faculty of speech is m isused. It m ight be 

urged that the results are the sam e in both cases, and that 

it does not very m uch m atter how the result is achieved. 

But in the concrete, it m atters very m uch how a resùlt is 

achieved. W e m ay never produce a result by im m oral 

m eans.

3. It has also to be observed that w hen w e use a form  of 

w ords such as ‘ not at hom e,’ or  I don ’t know ,’ the m ost 

punctilious teller of the truth does not condem n such ex

pressions, w hen there is a legitim ate reason for using them . 

Since that is so, the narrow  convention that settles w hat few  

phrases m ay be used w ith com plete truthfulness has no right 

to settle that those are to be the only possible phrases. In  

other w ords, in adm itting such exam ples of m ental restric

tion, the principle is accepted, and it is highly illogical to  

reject the principle of legitim ate m ental restriction, seeing  

that it is invoked daily in business and society. U ltim ately, 

one is driven back to definitions, and if the definition given

*
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here is not accepted, another m ust be found that w ill stand  

the test of criticism . It appears reasonable to m aintain that 

one w ho w ould defend the lie direct in difficult contingen

cies, as m ost non-Catholics do, should adm it the law ful use  

of broad m ental restriction, as everyone does in daily con

ventions.

4. It w ill be'evident, therefore, that w hen a secret has to  

be kept, som e form  of w ords m ay be em ployed that express 

the veiled truth and at the sam e tim e occasion the deception  

of the hearer. Though  for our ow n part w e prefer to  defend  

the procedure on the clear principle of m ental restriction, 

others defend it on the ground of legitim ate self-defence 

in  the follow ing  w ay. The em ploym ent of  w ords that appear 

to be untruthful is an  act of  self-defence against unjust w ordy  

aggression, and it is legitim ate in the circum stances, though  

in other circum stances it w ould be to tell a lie. This self- 

defence takes the expressions out of the category of lying, 

for as in legitim ate self-defence, one ’s defensive action, 

w hich in other circum stances w ould be hom icide, for 

exam ple, is here and now  an act of legitim ate self-defence, 

so, too, w ords that w ould otherw ise be lies, are, if used in  

defence of a secret, defensive w ords, and as such are alone  

chosen and  intended. If  they  result in deception, the decep

tion is allow able, it is not intended prim arily but is m erely  

perm itted. Som e w ould go even farther and m aintain that 

the deception m ay be intended.1

There is another species of  m ental restriction in the use of 

w ords w hich is called strict m ental restriction. This is the  

restriction  in  the  m ind of  the  speaker of  the  sense of  the  w ords 

to a particular m eaning w hich no one, how ever w ise, could  

understand. That is a lie, and such restriction is never 

perm issible. It has been condem ned by Pope Innocent X I 

(ppr. d. 26, 27).

5. For the legitim ate use of broad m ental restriction, 

tw o conditions m ust be fulfilled, nam ely, there m ust be a  

sufficiently good reason for its em ploym ent and for the per

m itted deception of the hearer, and secondly, the hearer

1 This argum ent is set forth in great detail in Diet. Apol. de la Foi Cath. 

s.v. Restriction Mentale, p. 978.
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should have no right to the inform ation w hich he seeks. 

Consequently ’, m ental restriction is not perm itted w hen one 

is legitim ately interrogated by' a  judge or a Superior, nor on 

entering into  just onerous contracts.

6. Since broad m ental restriction is perm issible for a 

sufficient reason, so it is perm issible to confirm  it by oath. 

G od is then called to w itness to the truth of  w hat one says. 

Since w hat one says is true, G od is not invoked to w itness to 

falsehood ; H e  is asked to w itness to the truth  of  w hat is true. 

But if an oath is not necessary', to take an oath w ould be 

sinful, though not grievously so. O n the other hand, in the 

w rong  and  strict kind of  restriction, to  invoke G od to w itness 

to a falsehood w ould be a grievous sin.

it;; · KSL'l

This code of

Pastoral N ote

Though the doctrine of broad m ental restriction as ex

plained above is defensible on grounds of reason and has 

in its favour the tradition of the Catholic schools, it is one 

of those doctrines better adapted to the study and m ore 

applicable to extrem e cases than for application in the 

affairs of daily life. U neducated people w ill not readily  

understand the difference betw een it and lying. It w ould  be 

entirely out of place to attem pt to explain it to penitents 

and very  inexpedient to advise its use. It w ill be best to urge 

penitents to avoid all deception. A too facile em ploym ent 

of broad m ental restriction w ill inevitably lead to a habit 

of deception and perhaps to positive lying. In the case of 

the young, especially of boys and girls at school, since they  

are bound to consent to the reasonable correction of their 

faults, broad  m ental restriction  is entirely  blam ew orthy  w hen  

they  resort to  it in  their endeavours to avoid  just punishm ent. 

They should be exhorted to adm it their faults w ithout any  

am biguity and take the punishm ent im posed. But there is a 

code of honour am ongst boys at school w hich never allow s 

them to reveal the faults of their friends.

honour— though som etim es unreasonable and foolish- 

should be respected. N either pastor nor m aster should  

drive the boy into a corner, for the boy w ill usually tell a 

lie rather than lose the good esteem of his school-m ates.
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SECTIO N 4. D etraction and Calum ny

i. D etraction is the unjust violation of the good esteem  

of  another by m aking know n to others som e true but hidden  

fault of that other. Calum ny differs from  detraction only  

in that w hat is said of or im puted to another by calum ny is 

false in fact and is know n to be false. G ood esteem  is the  

good opinion w hich one person has form ed and entertains 

of another. That esteem m ay regard m oral qualities, as 

w hen w e say of a m an that he is honest, and this esteem  is 

connatural, in  so far  as  w e  should not depreciate anyone  w ho  

is not proved to deserve depreciation, that is, w e should  

assum e a m an  to be honest until he has proved  him self  to be  

dishonest. Esteem  is positive w hen entertained for a m an  

w ho has proved his virtue in act. Esteem  m ay also regard  

physical and intellectual qualities or attainm ents. G ood  

esteem  is an object of acquired right, so that to take it aw ay  

or to dim inish it is an act of  injustice. The dead  retain  their 

right to  the good  esteem  of  posterity, for every  m an  w ishes to  

live in the grateful m em ory of  m ankind, and  such an  expec

tation leads m en to achieve great exploits. But good esteem  

is no part of our personality ; it is subject to our com plete  

dom inion like the goods of fortune, so that w e m ay forfeit 

it if w e w ish, w ithout prejudice, how ever, to the rights of 

others, if they have any, nam ely, so that the forfeiture of 

our good esteem do not redound to their disgrace. The  

State has also the right to take aw ay the good esteem of 

one w ho has com m itted crim e even secretly. N ot only has 

the individual a right to good esteem , but a sim ilar right 

is enjoyed  by  a  com m unity, a  society, a  State, a  city  and  every  

organized body of m en.

2. D etraction is a grievous sin if defam ation has been  

serious and unjust. It is m ore grievous than theft, since a  

good nam e is better than  w ealth. It w ill be serious if it is 

the cause of great harm , or if a slight m atter revealed does 

serious harm  ow ing to circum stances. Indirect detraction, 

w hich is detraction foreseen but not intended, if voluntary  

in  its cause, is of  the  sam e m oral character as detraction that 

is direct. Calum ny  adds the guilt of  lying to that of  injustice,

V O L. II— BB
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and, consequently, calum ny w ill differ specifically in the 

m oral order from detraction.

It is com m only held that detraction in one m atter docs 

not differ m orally from detraction in another, unless som e 

accidental circum stance, such as  dignity, office, or duty  m akes 

it so.

Since restitution of violated good esteem is a m atter of 

obligation, the gravity of the harm  done is to be  judged by 

the character, position, office of the detractor and the 

detracted, as w ell as by the circum stances of the hearers.

It is obvious that a m an can retain the good esteem of 

others in one m atter though he m ay have forfeited it in 

another. It w ould, therefore, be unjust to condem n a m an  

roundly because he has transgressed in one point only.

3. W hen the revelation of the fault of another is neces

sary or very  useful, as in defence of  oneself, or of others, no  

injustice is done by revealing it. This w ill be the case w hen  

the faults of others are m ade know n to their parents or 

Superiors, or for the purpose of seeking counsel or help, 

or to  prevent harm  to  others, at least com m ensurate w ith  the 

detraction, as in cases of  choosing another for office, dignity, 

m arriage, m edical adviser, teacher, servant. A gain, one m ay  

reveal another’s fault in self-defence, to anticipate unjust 

harm  to oneself in the Law  Courts, or to seek the consola

tion of a friend by revealing injustice done.1

Furtherm ore, it is not detraction to 'm ake know n w hat has 

becom e juridically notorious, since the culprit has lost his 

right to esteem  in that m atter, and it is conducive to public 

security that crim inals should be  *know n  for w hat they are. 

N or is it detraction to reveal w hat is w ell know n in point of 

fact, for it is w ell that people should be safeguarded against 

evil.2 It does not follow that the public crim e of a person  

in a sm all com m unity m ay be revealed outside that com -

1 Care m ust be taken to choose a friend w ho w ill not divulge the secret. 

Even that am ount of  revelation  w as condem ned by authors of  great authority, 

cf. S. A lph., lib. 3, n. 973.

1 This opinion (Lugo, dt Just., d. 14, n. 59) is not adm itted by all. M any  

authors do not perm it even the notorious crim es of another to be revealed, if 

no judicial sentence has been passed, in a place to w hich the know ledge w ill 

not com e for som e loog tim e.
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m unity, for a society has a right to its ow n good nam e, and  

each m em ber of it w ould suffer reflected disgrace for the  

fault of one of its m em bers. To reveal the hidden fault of 

another to the know ledge of w hich one has com e by unjust 

m eans, as by unjustly opening and reading letters, is a sin  

against justice, and the unjust act carries the obligations of 

m aking reparation w here possible and of refraining from  

further injustice. It is certain, how ever, that the use of  such  

know ledge is perm itted if one is, at the m om ent, allow ed to  

acquire it in self-defence or in defence of a third innocent 

person  w ho  is extrem ely  likely to  suffer harm  from  the  person  

w hose character, fault, or crim e has been thus discovered.

To listen to detraction is not the sam e as to overhear it. 

To  take pleasure  in  listening  to  serious  detraction  out  of  hatred  

is a serious sin against charity ; curiosity or levity  in a hearer 

w ould excuse from  grave sin. To listen to  serious detraction  

w ithout m aking an effort to stop it, from  hum an respect or 

carelessness, w ould usually be a venial sin  ; there w ould be  

no sin if the hearer w alked aw ay, or changed the topic, or 

show ed that he took no interest in it. But the office of 

Superior im poses an obligation in charity to prevent and  

check detraction by his subjects or concerning them .

4. It is not seriously sinful against either justice or 

charity to defam e oneself, but it is a  venial sin to do so w ith

out any  just reason, and is the sin of prodigality. H um ility  

and charity are  just and sufficient reasons for doing so. If, 

how ever, it is necessary for one ’s ow n sake or for the sake of 

others to  preserve one ’s good  nam e, it w ould be  sinful against 

charity or justice not to take positive m eans to preserve it, 

and still m ore sinful to defam e oneself  positively.

There is no im m ediate obligation to repair another’s loss 

of esteem if that other has defam ed us and w ill not m ake 

reparation. This is rightly com pared to cases of refusing  

to pay a debt to one w ho is our debtor. W e are  speaking of 

strict obligations not of  w hat w ould be  the  m ore  virtuous  act.

Pastoral N ote

A penitent asks : “ Is it a sin to listen to detraction or 

calum ny  ? ” O n the assum ption that the penitent has no

I i
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duty  by  reason  of  office to  check it, it w ill usually  be  sufficient 

to  say : “ Y es, it is a  sin if you  join  in  the detraction, or  if  you 

interiorly  approve of it, or if  you encourage it. It is, on the 

contrary', no sin to be an unw illing hearer of detraction.” 

D etractors should be checked if  possible, though  interference 

m ay som etim es m ake m atters w orse. To encourage detrac

tion or calum ny is a sin, at least against justice, and entails 

the duty  of  reparation. People are singularly  unconscious of 

this duty and seldom attem pt to m ake reparation. H ow  

and w hen it is to be m ade is explained in the section on 

restitution.1

SECTIO N 5. Rash Judgm ent

I. A  judgm ent is an undoubting m ental assent. A  rash 

judgm ent is one that is form ed w ith the know ledge that the 

grounds for it are not valid. O thers have a right to retain  

the good esteem  w e have of them , if having m erited it they  

have not forfeited it. Since the possession of  the good  esteem  

of others is a positive good, w e realize in our ow n case 

that if another expels his good opinion of us from  his m ind  

w ithout any reason, w e have suffered an injustice. Rash  

judgm ent is a sin against justice and has its foundation in 

contem pt : “W ho art thou that judgest thy neighbour?” 

(Jas. 4, 13) ; “ W ho art thou that judgest another m an ’s 

servant? ” (Rom . 14, 4).

2. Rash  judgm ent is a serious sin if  the m atter of  the rash 

judgm ent is serious, but here, three conditions are necessary, 

nam ely, that grave injustice is done, the interior assent is 

certain, the  judgm ent is consciously a rash one. Suspicions 

and  opinions that are  not determ inate  judgm ents, and  doubts 

that are unfounded, are usually not grave sins, for thereby  

our  good  esteem  for others  is not extinguished  but dim inished. 

It is, indeed, reasonable som etim es to suspend judgm ent, 

and a prudent m an w ill guard him self against the probàble 

ill-w ill of another though he m ay have no clear proof of  it. 

Parents are  justified  in  keeping their children from  talking  to 

strangers w hom  they  m eet in the  streets, but this is a  m easure 

of  prudence not a m anifestation of any rash  judgm ent.

1 Supra, vol. II, p. 332 sqq;



SECTIO N 6. Contum ely

1. Contum ely is the unjust violation of the honour clue 

to another. W e are bound to love and esteem  others and to  

exhibit the honour that is their due : “ Loving one another 

w ith the charity  of  the brotherhood, w ith  honour forestalling  

one another ” (Rom . 12, 10): “ Render to all their due . . . 

honour to w hom  honour is due ” (Rom . 13, 7).

Contum ely is a sin against justice and charity. Everyone  

has a certain excellence and has a right that it should not 

be exteriorly contem ned. H onour consists in the external 

recognition of another’s excellence. Every m an, how ever 

low his station in the social scale, has som e excellence, 

perhaps even great excellence, w hich he exhibits in hum an  

society as a part of it. To w ithhold honour that is due is 

negative contum ely ; positive contum ely is the infliction of 

dishonour by w ord, w riting, or deed. Contum ely  is a grave  

sin, if the dishonour show n is grave, for a m an esteem s 

honour m ore than the goods of fortune : “  Railers shall not 

inherit the kingdom  of G od ” (1 Cor. 6, 10 ; i.e., raillery of 

others to their face, or open contum ely).

2. The gravity of the sin w ill depend on relative status 

and on the degree of dishonour, m easured in accordance  

w ith com m on estim ation. It w ill be a grave sin if it is the  

outcom e of serious hatred, and  in this sense our Lord said  : 

“A nd w hosoever shall say, Thou fool, shall be in danger of 

hell fire ” (M t. 5, 22).

3. A ll dishonour show n is of the sam e species and is 

form ally opposed to the one object, nam ely, the honour due  

to another. It is not necessary, therefore, to distinguish  

betw een the different w ays in w hich dishonour is show n, 

unless som e injury of  another nature ensues, such as foreseen  

injury to m aterial goods. The opprobrious language that,is 

com m on am ongst persons of low er social conditions and of 

persons in violent tem per is not taken seriously, as a rule, 

and is not thought to inflict dishonour.

Since contum ely is an offence against justice, it carries an  

obligation of  restitution. If  honour is taken  aw ay, it m ust be
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H ow this restoration is to be m ade is treatedrestored.

under the subject of particular restitution.

M en and w om en in drink are addicted to outrageous 

and foul expressions. Children listening to them  learn this 

language so as to be m ore conversant w ith w ords they 

should not use than w ith the prayers they ought to say. 

Parents are guilty of scandal by allow ing their children to 

be present at street row s and in perm itting the innocent 

m ind to be so early besm irched. But the conditions of  life 

in cities do not perm it of children having easily available 

play  centres, so that parents m ust try to undo the harm  that 

is done in the streets by  correcting  their children sharply  if 

they use the evil w ords w hich they have heard.

SECTIO N 7. V iolating Secrets

1. A  secret in the present context is a hidden fact w hich  

cannot be revealed w ithout injustice or uncharity. There 

are three kinds of secrets, the natural, the prom ised, and  the 

entrusted. The know ledge com m unicated to a confessor in 

confession is in a class apart, for the obligation of not com 

m unicating that know ledge to anyone is derived from  

divine precept by the very fact of the institution of the 

Sacram ent, as w ell as from  N atural and from Ecclesiastical 

law .

2. The natural secret is so called because the obligation  

of secrecy arises im m ediately from N atural law , since in  

such cases the nature of hum an fellow ship and intercourse 

dem ands secrecy. N o convention or agreem ent is required  

to m ake it binding. Its object is the know ledge that w e 

acquire concerning  another, w hich  cannot be com m unicated  

w ithout causing  harm  or reasonable displeasure  to  that other.

3. A prom ised secret is one in w hich the obligation to  

secrecy arises prim arily from  a prom ise, binding in fidelity  

or justice, after the secret has been either discovered or 

com m unicated. If the secret has been discovered and a 

prom ise of  secrecy given, the obligation  of  secrecy is tw ofold, 

arising from  N atural law  and fidelity to a prom ise.

4. A n entrusted or com m itted secret is one in w hich the
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obligation to secrecy arises prim arily from an agreem ent 

before com m unication of the secret that secrecy shall be  

preserved. The agreem ent m ay be explicit or tacit, the  latter 

in cases of advice sought from confessors and  professional 

m en. The professional secret is the m ost binding of all, 

excepting that of the confessional. It m ust, how ever, be  

understood that a professional secret is possible only w here 

one party holds an office w hich, of its nature, invites secret 

and privileged com m unications. It is usually held that 

m edical secrets are highly privileged, but a doctor’s claim  

to privilege in a professional m atter w as disallow ed in the  

Courts. M r. Justice M cCardie said : “ In  a Court of Justice  

there are higher considerations than those w hich prevail in  

regard to the position of  m edical m en.” A s far back  as 1776, 

judges have ruled  against the  contention  of  m edical privilege, 

as Lord M ansfield did in the D uchess of K ingston ’s case. 

N evertheless, the law  has no pow er to override conscience, 

and there m ay very w ell be m edical secrets w hich m ust be  

kept. Sim ilarly the secrets of clergym en are not privileged  

in  the Civil Courts, at least in  England, w hereas State secrets 

and professional secrets of law yers are.

Principles

1. The natural secret binds under grave sin  if  the subject 

m atter be grave, absolutely or relatively. The obligation  

is alw ays one of  charity  and m ay  be one  of justice also. Thus, 

it w ould be a grievous sin to reveal a natural secret of  grave  

m om ent, w ithout a just reason, to the grievous harm or 

displeasure of another. A  just reason for revealing such  

secrets that bind in  justice w ould be the harm  that silence 

w ould cause to  him  w ho  holds the  secret, or a third innocent 

party, or the com m on good. If the secret binds only in  

charity, the  considerable  inconvenience of  the  person  holding  

it m ust be taken into account in urging the obligation. 

W hen the secret has becom e public there is no further obli

gation.

2. A prom ised secret that is not also a natural secret 

binds in virtue of a prom ise, and this being an obligation  

of fidelity not of justice, it does not usually bind under



grievous sin, for no one w ishes norm ally to undertake such 

grave obligations. The prom isor, how ever, could, if he 

w ished, bind him self under serious obligation, if the m atter 

w ere sufficiently im portant. N evertheless, on other grounds, 

a prom ised secret m ay bind under serious sin, as w hen the

revelation w ould cause great reasonable offence or great 

positive harm  to the other. W here a secret of  great m om ent 

is held under prom ise to keep it at the risk of  life, probably  

so serious an obligation is null from  the beginning. It is not 

intended to include secrets of State nor w ar secrets, for then  

the com m on good m ay require life itself to be sacrificed. 

N o prom ise can oblige one to offend against any virtue ; 

the obligation, therefore, lapses if the secret cannot be kept 

w ithout sin. If  a Superior or a  judge has a right to interro

gate, the  prom isor has an  obligation  to  reveal. But the  right 

m ust be obvious and certain.

3. A n entrusted or com m itted secret binds under grave 

sin, if the m atter is of sufficient m om ent. The obligation is 

one of  justice, and if the secret is professional, the obligation 

is also derived from the need of m aintaining the com m on  

good. It is, how ever, perm issible to reveal such secrets :

(a) W hen consent to do so can be reasonably presum ed, 

as w ould be the case if continued secrecy w orked harm  to  

him  w ho had entrusted the secret.

(ά) W hen revelation is necessary to avert serious harm  

from  a  third  innocent party, the harm  being unjustly caused  

by the person  w ho entrusted the secret, because an  innocent 

person  has the  right to  be  defended  against unjust aggression ; 

no entrusted secret can prevail against such a right. The  

case is verified w hen professional secrecy is the occasion of 

an innocent person suffering for an im puted crim e, and the 

im putation has been  caused by the real culprit. The repre

sentative body of the British M edical A ssociation passed a 

resolution (July, 1920) affirm ing the obligation of secrecy  

betw een doctor and patient. A  com m ent on the resolution  

w as m ade in the Press, that in  the case of an infected patient 

about to m arry and to bring untold m isery on a healthy  

w om an and her unborn children, the duty of professional 

secrecy does not apply, after the necessary w arning to the
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m an not to m arry had been given and w ent unheeded. It 

seem ed outrageous that a doctor, w illing to  take  the respon

sibility of exercising w hat seem s to m any a plain duty, 

should be liable to any criticism on the part of his fellow  

practitioners.

(c) W hen revelation is necessary to avert a grave danger 

to the public good.

(J) W hen revelation is necessary to avert a grave danger 

from  him  to w hom  the secret has been entrusted ; the com 

m on good of the State m ay not, how ever, be im perilled to  

avert personal danger. But apart from  the com m on good, 

it m ust be adm itted that no one accepts secrets under every  

risk to him self. The m atter m ust be judged both by the  

gravity of the secret and by the intention in accepting it. 

It is reasonably  held that one m ay reveal an  entrusted secret 

to one prudent counsellor w ho w all keep the secret, unless 

the person w ho entrusted the secret objects reasonably even  

to that am ount of revelation.

SECTIO N  8. The O pening of Letters

1 . A part from  duty to others or office, it is sinful to open  

and read another’s letters, as also to read letters that have  

been lost or hidden, for there is alw ays the risk of violating  

another’s right to secrets or of causing reasonable offence. 

The husband as head of the fam ily has the right to open  

his w ife’s letters, if he suspects her of incurring debts for 

w hich he has not pledged  his credit, or of  undesirable  friend

ships. The w ife m ay open her husband ’s letters only in  

self-defence.

2. The letters of another m ay be opened and read w ith  

the reasonably presum ed consent of either the w riter or of 

the recipient of  the letter. The  letters of  subjects in  Religious 

Societies m ay be opened and read by Superiors, if the rules 

perm it this to be done, but not if  the letters contain m atters 

of  conscience, or if  w ritten to"  higher Superiors. Letters m ay  

also be opened and read to safeguard subjects. In tim e of 

w ar, the State m ay  censor letters if  it is necessary  or prudent 

to do so.
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3. W here letters have been torn up into sm all fragm ents 

and throw n aw ay in som e open place w here they can easily 

be gathered, it w ill usually be an offence against charity  

to piece the fragm ents together and read the letter. It is not 

certain that this w ould be against justice, since the recipient 

m ight have burned them . By neglecting to do so, he has 

know ingly risked his secrets becom ing know n. H ow ever, if, 

by reading the gathered fragm ents, a secret has been dis

covered, there w ill arise the obligations set out above. 

English  law  gives  the  receiver  of  private letters a  joint property  

therein w ith the sender. It is not perm itted to any other 

person to publish them . But they are not privileged at law  

and m ay be required to be produced in Court.

SECTIO N 9. H istorical W riting

H istorians and biographers are allow ed great latitude 

today, since the records are m ore accessible than  they  w ere. 

Though the dead  retain the right to their good nam e, if  they  

had one, and though som e facts w ere better buried in  

oblivion, an honest historian is justified in forestalling the 

w ork of  schools of  historians w ho com b the m onastic records 

w ith a fine m uckrake. It is better to unm ask unpleasant 

facts than allow  a bigoted historian to m ingle an ounce of 

truth w ith a ton of m isleading generalisations. Injustice 

is not done by  revealing  facts for a good cause, as the defence 

of  the innocent or the public good. But care m ust be taken  

not to offend the susceptibilities of living people, unless the 

interests of historical truth render this inevitable. It is, 

how ever, unjust to relate the evil actions of the dead, and at 

the sam e tim e to be silent as to their change of heart and  

conversion. For such w riting allow s posterity to pass 

judgm ent on  the  dead that is untrue. The  evil actions of  the 

living  m ay  be recorded if  the facts are not w holly  secret, and  

if revelation is necessary in defence of others.



TREA TISE V II

CERTA IN PRECEPTS O F TH E CH U RCH

CH A PTER I

PRECEPTS IN G EN ERA L

In  a restricted sense, certain precepts of the church law  

have been called the precepts of the Church. Traditional 

usage has sanctioned the term , and the usage is still justified, 

for there are a few particular precepts w hich bind all the  

m em bers of the Church, not being precepts for particular 

states of life, and w hich m ore directly regard the virtues of 

tem perance, religion, and  faith. The Catechism  of  Christian  

D octrine enum erates six precepts. These regard Sundays 

and holy days of obligation, fasting and abstinence, annual 

confession and  H oly Com m union, the  support of  pastors, the  

prohibition of m arriage w ithin certain degrees and the  

solem nization of  m arriage. H ere, only  one  of  these precepts  is 

dealt w ith at length, nam ely, that of  fasting and abstinence. 

The other precepts are dealt w ith  in  the course of  this w ork, 

but the  obligation  of  supporting  one ’s pastors by  contributing  

tithes and first fruits finds no place now  under the positive 

law of the Church, w ith the exception of the one canon  

(1502) w hich says : “ In regard to the paym ent of tithes 

and first fruits, particular statutes and praisew orthy custom s 

are to be observed in each place.”

The obligation of  supporting our pastors is one of  N atural 

law , because pastors, being appointed by legitim ate  

authority, w hich no Catholic m ay repudiate, have a right 

in justice and by im plicit contract to be supported. The  

obligation is also one of positive divine law  : “ The Lord  

ordained that they w ho preach the G ospel should live by 

the G ospel”(i Cor. 9, 14); it is also a precept of the Church, 

for the Church exacts and has the right to exact from the  

faithful that w hich is necessary for divine w orship, for the
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honourable  m aintenance  of  clerics and  m inisters, and  for  other 

ends peculiar to the Church (c. 1496). The m ethod of ful

filling the obligation w as early determ ined by the Church  in 

the paym ent of tithes,1 and today it ordains (c. 1502) that 

the special provisions and laudable custom s to that effect 

should be m aintained in each country.2 This obligation is 

serious, but its incidence and gravity depend on the m eans 

of the individual and the needs of the pastor.

1 Dtcr.t lib. 3, tit. 13, c. I in 6°.

1 i W est., d. 23; 2 W est., d. 8  ; 3 Plen. Balt., tit. 9.

The State has not the pow er to  confiscate church offerings 

nor to abrogate them nor to substitute its ow n usually  

parsim onious m easures for clerical sustenance. W hen, by a 

Concordat, the State does so, the faithful do their share 

sufficiently by paying taxes. W hen the State ceases to do  so, 

the faithful are under an obligation. In these countries, the 

faithful contribute by free door m oney, bench-rents, w here 

allow ed, Christm as and Easter offerings, collections, stole 

fees. Parish priests should— in prudence and m oderation—  

rem ind the people occasionally  of their duty. Even children  

m ay be w isely induced to give, that they m ay  grow  into the 

habit of giving.



CH A PTER II

FA STIN G A N D A BSTIN EN CE

m eal be

SECTIO N 1. The Law of Fasting

T h e  law  of fasting prescribes that only one full 

taken on a fast day, but does not forbid the taking of som e 

food, m orning and evening, in accordance w ith approved  

local custom , in respect of the am ount and the nature of the  

food. Furtherm ore, w hen m eat is allow ed to those bound  

to fast, fish also m ay be taken at the sam e m eal. It is per

m itted to fasters to interchange the tim es of the evening  

collation and dinner (c. 1251). There is a grow ing opinion, 

w hich, w e believe, m ay  be regarded  as probably  correct until 

the m atter is officially settled, that the quantities allow ed at 

breakfast and collation m ay be interchanged.

2. Liquid, as such, is not excluded by  the law  of  fasting. 

Therefore, w ine, beer, tea, cocoa, coffee, do not violate the  

fast, though som e of these are slightly nutritious. But soup, 

oil, thick chocolate, fruit and  w hole m ilk, are foodstuffs and  

violate the fast. A s liquid does not violate the fast, it m ay  

law fully be taken even to relieve the feeling of hunger. 

Sw eets, in sm all quantities, for the aid of digestion or as 

antiseptics for the m outh, throat, or breath, do not violate 

the fast. It is also  perm itted, w hen  drinking  outside the tim es 

of m eals, to take a very little food once or tw ice only in the  

day. To act often thus during the day w ould render the  

fast nugatory.

3. The one  full m eal that is allow ed  on  fast days m ay not, 

according to com m on opinion, be extended beyond tw o  

hours, unless there is a very good reason for doing so, and  

unless custom  sanctions light dessert or lighter foods to be 

taken at the end of dinner. The extraordinary length of 

three to  four hours for dinner w as stated by  Elbel and G obat 

as an occasional custom  in G erm any. Som e authors m ain

tain that in such extrem e cases of very protracted dinner, 

the evening collation should be om itted. The view m ay be
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probable. Furtherm ore, the one full m eal m ay not be so 

interrupted as to develop into tw o m eals. A n interruption  

of little m ore than half an hour w ould be contrary to the 

spirit of the law , unless a faster w ere obliged, for a good  

reason, to interrupt his m eal. H e m ight return and finish  

the m eal, even several hours after, if such delay w ere un

avoidable, for the Church allow s the full m eal. Readers and

servers at table m ay take som e food before their dinner to  

enable them  to read or serve, for this am ount is part of  then- 

dinner. So, too, if  one has risen from table, it is perm itted  

to return shortly after, if  som e dessert is put on the table.

4. A lthough, as stated above, the interchange of the 

quantity allow ed at evening collation w ith the few ounces 

allow ed at breakfast is probably law ful, if this change is 

found necessary, there is no strict obligation to fast.

5. Besides the one full m eal, som e food at breakfast and  

at an evening m eal is allow ed. But local custom as to  

quantity  and  nature  of  the  food then  taken  m ust be observed. 

A t breakfast, in this country, tw o or three ounces of bread  

w ith a little butter m ay be taken by  virtue of a papal induit 

(June, 1923). Coffee and light chocolate do not rank as 

food, and a sm all quantity of m ilk m ay be added.

6. The evening m eal m ay consist of about eight ounces 

of  solid food, not flesh m eat.  In colder regions, a little m ore  

m ay  be taken, as also by  any  w ho require a little m ore, up  to  

about ten ounces in all, if  so m uch is necessary in order that 

the law  of  fasting  m ay  be observed. But if  a full m eal of  over 

tw elve ounces is then necessary, the law ceases to bind.

1

S. A lphonsus thought that eight ounces of bread cooked  

in w ater and oil could not be taken, but m odern authors 

allow  this.2 O n the sam e principle, it appears that eight 

ounces of dry oatm eal m ay be taken as porridge, though  

w hen cooked its w eight w ould be very considerable. The  

addition of w fater does not change the nature of the un

cooked  m eal. Som e authors how ever, w ould not allow  m ore

xW hen a fast day is not a day of abstinence, fasters are allow ed to eât 

m eat only at the chief  m eal. Those not bound to fast m ay eat m eat as often  

as they w ish (P.C .C .J., O ct. 29, 1919).

* Theol. Mor., lib. 3, n. 1029.
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than four to five ounces of dry m eal m ade into porridge; 

certainly a considerable am ount. Som e authors m ake a  very  

subtle distinction, to the disadvantage of fasters, betw een  

dipping bread into w ater or w ine, and cooking bread in  

w ater or w ine so as to m ake a pulse. They m aintain

that in the second case the food is not m erely bread and  

w ater (or w ine), and that it is very m uch m ore satisfying. 

The distinction m ay, w e believe, be dism issed, as repletion  

is not a deciding factor in the law of fasting, and eight 

ounces of bread are not increased though cooked into a  

pulse. O n the vigil of Christm as {jejunium gaudiosum), addi

tional cakes and lighter foods m ay be taken, so that the  

quantity in all is doubled.1

1 V erm ., Ill, n. 873.

7. The quality of the food at the evening m eal depends 

on  local custom . In  som e places, eggs are allow ed, in  m any, 

w hite m eats, in others, not even fish is allow ed. In this 

country, w e believe that it w as custom ary to take fish but 

not eggs, cheese or m ilk puddings, though sm all quantities 

of  egg in  salad, or a little cheese w ith m acaroni or spaghetti 

or verm icelli have been  allow ed by  w ay  of  condim ent. N ow , 

by  virtue of an  induit granted  first to  A ustralia and  extended  

later to G reat Britain (1923), the collation m ay consist of 

about eight ounces, at w hich butter, cheese, eggs, or fish  

m ay be taken in sm all quantity. W e believe that in Eng

land  it is not custom ary  to drink  m ilk at collation.

8. The tim e of  the one full m eal on fast days is norm ally  

about m idday, in accordance w ith custom . The tim e m ay  

certainly be anticipated by one hour ; to anticipate it by  

m uch m ore w ould require som e slight just reason. It is 

obvious that, if the chief m eal is taken in the evening on  

a day of fasting, the collation w hich is norm ally taken as 

supper m ay be taken any tim e about or after m idday.

SECTIO N 2. The D ays of Fasting

The days of fasting, prescribed by com m on law , are as 

follow s : The days of Lent, except Sundays, to  noon on H oly  

Saturday ; the vigil of Pentecost, and the vigils of the
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A ssum ption, A U  Saints and Christm as, except w hen any  of 

these feasts fall on a M onday ; W ednesday, Friday and  

Saturday  in the four Em ber w eeks. The law  is universally  

dispensed on allSun days andalsoon all holy days of obliga

tion outside Lent (c. 1252). The vigils, inrespect offasting, 

are not anticipated (c. 1252), as w hen the  A ssum ption falls 

on M onday. W here a holy day of obligation is not atually  

observed ow ing to dispensation,if it falls on a fast day, the  

law  of fating is to be observed.1

SECTIO N 3. Subjects of the Law of Fasting

A ll the faithful are bound to fast, unless dispensed or 

exem pted, from  their tw enty-first year of age com pleted to 

their fifty-ninth year of  age com pleted. The exem ption  from  

fasting that w as claim ed by som e authors for w om en of  fifty 

years of  age w as founded on the presum ption of their w eak

ness at that age. The opinion w as doubtless a probable one, 

and the value of the opinion w as that a w om an of fifty w as 

exem pted unless she w as, as a fact, proved to be strong  

enough to fast. The law  m akes no distinction, but im poses 

the precept of  fasting on all up to the age of fifty-nine years 

com pleted. If, therefore, w om en of fifty are still judged  

to be unfit to fast, they are obviously exem pt. But it is not 

proved now , nor w as it proved before the publication of 

the Codex, that w om en of

capable of fasting by reason, of age alone.2

SECTIO N  4. D ispensation from  the Law  of Fasting

D ispensation can be given by local O rdinaries and parish  

priests in individual cases to their subjects severally, and to  

individual fam ilies subject to their jurisdiction, and that, 

even  outside their dioceses and  parishes, and  also to  strangers 

w ithin  their territory  (c. 1245). Superiors in  a  clerical exem pt

1 S.C .C ., A ug. 28, 1911, ad A rch. M echlin ; P.C .C .J., Feb. 17, 1918.

* For a long account of the m atter, cf. U bach, I, n. 371, note 6, w ho  adm its 

that w om en of  fifty years are presum ed to be exem pt, unless they are certainly  

proved to be able to fast. S. A lphonsus did not venture to think the opinion  

probable (lib. 3, n. 1037). A  reply (P.C .C .J., Jan. 13, 1918), appears to be 

decisive.
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O rder can  sim ilarly dispense their professed subjects, novices 

and all those w ho live in the religious house day and night 

by reason of service, education, hospitality or sickness 

(c. 1245, 3). Furtherm ore, local O rdinaries can dispense 

the entire diocese or any part of it for the special reason  

of a great concourse of the people or of public health

SECTIO N 5. V iolation of the Fast

If the law has been com pletely violated on a given day  

because one obliged to fast has had a second full m eal, the  

law  cannot any  longer be observed on that day. But before 

it has been com pletely violated, partial violations of it are  

possible, both grave and slight. Thus, sm all quantities of 

food beyond w hat is perm itted can coalesce and  constitute, 

at last, a grave violation. Four ounces are probably  required  

to constitute a grave violation of the law , but this w ill not 

excuse one from  continuing the fast on  that day, for it is one  

thing to have taken a second full m eal, w hich com pletely  

violates the fast, and another to take sm all extra quantities 

or a large quantity short of a full m eal. If, inadvertently, 

eight ounces of food or a little m ore have been taken at 

breakfast, probably the usual am ount m ay be taken at sup

per, since no one is strictly bound to invert the order of  the  

m eals.

SECTIO N 6. Causes that excuse from  Fasting

I. H ard  w ork on the part of  m anual w orkers or artisans. 

A s this excuse is valid for all persons of these classes, it ap

plies also to those w ho could, on a day of  fasting, om it their 

w ork, for the om ission is so m uch productive w ork lost to  the  

com m on good. The excuse is valid also for strong w orkers, 

since custom  excuses the w hole class. They are also excused  

even on the odd days w hen they rest, for they require rest 

and m ust refresh their vigour for future w ork. But this ex

cuse does not avail for w ork that is light.

1 The O rdinary m ay  dispense a w hole tow n if there is to be, v.g., a great 

concourse of people at one particular parish church (P.C .C .J., M arch 12, 

1929)·
I
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2. The presum ption of exem ption favours those w ho arc 

engaged in continual w ork of piety or charity, as preachers 

in Lent w ho preach alm ost daily, lecturers in higher studies 

w ho lecture for one hour daily, unless the lectures require 

practically no serious preparation, schoolm asters w ho teach  

the young for four or five hours daily, as this is undoubtedly  

a severe strain on bodily strength, those w ho serve the sick 

w ith considerable fatigue, w hether freely or from duty, 

soldiers and sailors on sendee.

3. Physical im possibility exem pts from the law , as is 

obvious, and also m oral im possibility. Thus, exem ption  

extends to the sick, the w eak, the convalescent, w om en in  

pregnancy or giving the breast, and those w ho w ould  suffer 

notable inconvenience. The poor, too, are excused, w hose 

only food is bread and little else, as this is not sufficient 

for real sustenance, for though the poor m ay have becom e 

inured to their hard life, their vitality is gradually sapped  

for w ant of nourishm ent, to the detrim ent of  their offspring. 

Those, too, are excused w ho, by fasting, w ould suffer any  

considerable harm  in body  or m ind, or think they are likely  

to do  so.

4. W ork that does not of itself exem pt from fasting, 

such as the light labour of typing, copying, study, painting, 

m ay easily do so if other factors accom panied w ith fasting  

w ould render the w ork im perfect or perfunctory. Thus, a 

student m ay  find his m ind too easily tired on a fast day, or a 

preacher cannot prepare his serm on, or a confessor cannot 

sit long hours in the confessional, w ithout notable incon

venience. A nother reason not usually included by authors 

is valuable tim e lost to w ork in consequence of fasting. In  

all cases, a notable inconvenience— but not m erely the in

convenience of feeling hungry— excuses.

5. A  w ife w ill be excused if, by  fasting, she so annoys her 

husband that he gives w ay to violent tem per and m akes her 

life unhappy.

6. A journey on foot or vigorous physical exercise for 

three  consecutive hours m ay  be considered a sufficient tax  on  

strength to excuse. If  the person is w eak, or the roads bad, 

or the w eather inclem ent, the relative inconvenience m ust
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be considered in individual cases. Servants, shopkeepers, 

m essengers, w aiters, porters, and all w ho, by reason of their 

occupation, cover m any  m iles in  the  day, or are  very  fatigued, 

as they often are by standing all day in shops, are certainly  

exem pted. In alm ost all servile and m anual occupations 

w here com petition is keen, and w here the w eak and the  

inefficient are dism issed, the Church cannot be supposed to  

put a heavy handicap on Catholics. A s stated above, these 

people can very often keep the law of abstinence, and in  

that w ay can exercise the virtue of tem perance, practise 

penance and edify their neighbours.

7. To undertake certain occupations that are incom 

patible w ith fasting m ay or m ay not be w rong. M uch de

pends on m otive and necessity. To undertake freely the  

service of the sick is a good w ork and if it is incom patible  

w ith fasting it excuses. To undertake labour that is really  

useful and profitable, and w here it cannot reasonably be 

deferred, as in cases of m ore than ordinary profit, and  

w here, by deferring it, valuable tim e of  som e m om ent w ould  

be lost, w ill be a sufficient excuse for undertaking it, if in

com patible w ith fasting. The m ere pleasure of hunting, 

w alking, riding, playing, w ill occasionally, though  not m ore 

than occasionally, excuse from fasting, since one is not 

bound to abstain from reasonable recreation of a very  

exhilarating sort, good for m ind and body alike, on every  

fast day.

SECTIO N 7. The Law of A bstinence

1 . A ll the faithful are bound  to observe the law  after the  

com pletion of their seventh year of age.

2. The law  of abstinence forbids the eating of  flesh m eat 

and m eat soup, but not of eggs, m ilk foods and condim ents 

from anim al fats (c. 1250). By condim ent is m eant that 

w hich is taken— w hether liquid or solid— in  a sm all quantity  

w ith food to m ake it m ore palatable. Butter m ade from  

anim al fats, and m argarine from  palm  kernel are allow ed. 

Jellies also w hich arc m ade from fish or anim al bones are  

not m eat. Lard, the rendered fat of hog, and dripping, the  

grease that has dripped from roasted m eat, m ay be taken
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as condim ents and  also  suet, the  fatty  tissue about the  kidneys 

and om entum of ox and sheep, though an integral part 

of the anim al and really  flesh m eat. Therefore suet pudding, 

m ade of flour and shredded suet, is forbidden if the suet 

is m ore than  a condim ent, that is, m ore than  a sm all fraction  

of the w hole.

3. W hat precisely is an anim al, w ithin the m eaning of 

the law , cannot be com pletely determ ined. W e need not 

take scientific definitions, but m ay have recourse to the 

com m on usage of the term . In case of doubt, the rule laid  

dow n by S. Thom as m ay w ell be taken, nam ely, that by  

the term are m eant anim als that are born on land and  

breathe.  S. Thom as m eant, w e believe, anim als that are 

bom , live and m ature on land. In the case of am phibians, 

their sim ilarity  to  land  anim als m ust decide. In  case of  doubt 

the law  does not bind.

1

4. U nder fish are included frogs, snails, tortoises, oysters, 

lobsters, otters, beavers, crabs. In som e villages, ow ing to  

long established custom , gulls, ducks, teal, coot, and all 

w ater-fow l are so treated. It is credibly stated that the  

villagers are tenacious of an old privilege, arising m ore  

from  an abuse than from  an induit or legitim ate custom .

SECTIO N 8. The D ays of A bstinence in England  

and W ales

A ll Fridays, except those w hich are actual holy days of 

obligation outside Lent, and except D ecem ber 26th ; the  

W ednesdays in Lent ; the Em ber W ednesdays ; Em ber 

Saturday in Lent ; the vigils of the A ssum ption, A ll Saints 

and Christm as D ay, but not if any of these feasts falls on a  

M onday. The  W ednesdays in Lent are enum erated because 

in England there is an induit to substitute the W ednesdays 

for the Saturdays. The Saturdays of the Em ber w eeks are  

not days of abstinence— outside Lent— in virtue of an  

A postolic letter2 w hich dispensed from the abstinence on  

any day that im m ediately precedes or follow s a Friday or 

another day of abstinence.

Strangers com ing into England from  other countries are

* 2. 2, q. 147, a. 8. ’Jan. 27, 1911 : A  A .S., 1911, p. 58.
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bound to abstain on either the W ednesdays and Fridays, or 

on the Fridays and Saturdays of Lent,1 but scandal m ust 

be avoided if the latter alternative is adopted, the reason  

being that the substance of the precept is that there should  

be tw o abstinence days in each w eek in Lent.

1 S.C .C ., Feb. 9, 1924.

3 N o distinction need be m ade betw een the exem pted and the dispensed  

(cf. I.E.R., M ay, 1930, p. 508).

SECTIO N  9. D ispensation from  the Law  of A bstinence

D ispensation from  the law  of abstinence can be given by  

those w ho can dispense in the law of fasting. W hen dis

pensation is given to eat m eat on certain days of Lent—  

w hich are fasting days— those w ho are bound to fast m ay  

eat m eat at the chief  m eal only, others as often as they  w ish.2 

If this relaxation of the law  is given w ith an obligation of 

reciting certain prayers, this precept binds under venial sin  

and ceases w ith the day  for w hich dispensation w as granted. 

The sam e is true if an alm s w as enjoined.

SECTIO N 10. V iolation of the Law  of A bstinence

The  violation of  the  law  is in  itself  a  grave  sin, and  the law  

is violated on each separate occasion (not necessarily w ith  

each separate piece) on w hich m eat is taken. The law  of 

fasting can be substantially and com pletely violated only  

once on a fast day, w hereas the law of abstinence can be 

seriously  violated  any  num ber of  tim es on  a day  of  abstinence. 

But it is possible to com m it a venial sin by  violating this law  

w hen, for exam ple, a very sm all am ount of m eat is taken. 

A uthors generally tliink that tw o com plete ounces of m eat, 

not less than that, is a grave am ount, but if m eat soup is 

taken, the grave am ount w ould be double.

SECTIO N 11. Persons Excused from the Law  of 

A bstinence

Those are excused w ho are under seven years of age or 

w ho have never com e to the use of reason ; those w ho  

cannot get abstinence fare, or w ho  cannot keep  the  law  w ith

out considerable difficulty, w hether of health, occasion,
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tim e or expense, for exam ple, the sick, the convalescent, the 

very  poor; those  w ho  require  m eat for health ’s sake, as w om en  

near and after childbirth ; those w ho have to undertake  

considerable m anual labour ; those w ho  journey and cannot 

get abstinence fare w ithout considerable difficulty ; w ives 

and children w rho by abstaining w ill incur the serious 

anger of the father of the fam ily ; those w ho by abstain

ing w ould not secure sufficient nourishm ent. Servants are 

excused w*ho  are unable to get abstinence fare, though, if 

conveniently possible, they should try to find another place. 

V agrants w ho live by w hat they can beg are excused, as 

also soldiers and sailors w ho are fed, during service, by the 

State.

Practical A pplications

1. Those on shipboard are bound to fast and abstain in  

accordance w ith the general law of the Church— unless a 

Com pany has received special privileges for its passengers,  

— for the  high  seas are  in  no  diocesp, and therefore particular 

territorial law ’s do not enforce obligations nor convey privi

leges as soon as a ship quits territorial w aters.

1

2. If  an  invited Catholic  guest finds m eat fare and  nothing  

else prepared on a day of abstinence, he w ill greatly edify  

his hosts if  he asks for m aigre  fare, but if  considerable  offence 

w ould be given by his request, and if there is not serious 

scandal— w hich can alw ays be forestalled by explanation  

— he is excused from the law .

3. If, by accident, m eat fare has been prepared on a day  

of abstinence, and m aigre fare cannot be got w ithout con

siderable trouble, m eat m ay be taken. This is particularly  

the case w ith poor fam ilies.

4. W ife, children and servants are not dispensed  from  the  

law m erely because the m aster is dispensed, but they w ill 

usually  be exem pt ow ing to  the grave difficulty of preparing  

a double dinner.
e

Pastoral N ote

The law  of abstinence from flesh m eat is m ore generally  

observed, and can be m ore easily observed, than the law  of

1 cf. Ferreres, II, n. 1393.
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fasting. Both law s have been m itigated in recent years, but 

the law of abstinence on the actual days of abstinence re

m ains alm ost identical w ith w hat it w as form erly. G reat 

num bers of  the  faithful are  unable to  fast, ow ing  to  conditions 

of w ork, but com paratively few are unable to abstain. In  

the case of those w ho are unable to fast, the pastor w ill 

rightly urge the im portance of perform ing som e penance, 

corporal or spiritual, and even of keeping the fast partially, 

though he cannot im pose any strict obligation. It is chiefly  

by som e voluntary penance, even if slight, that w e can  

retain  the  proper sense  of  the  sinfulness of  sin, and  try  to  bring  

the sensual appetites under the sw ay of reason and law . In  

the case of m any, the very conditions of  life are a perpetual 

penance, w hich they can offer to G od in satisfaction for sin, 

uniting these trials w ith the penances of the Saints and the  

sufferings of Christ our Lord. A lthough, therefore, fasting  

m ay be im possible for m any of the faithful, the pastor w ill 

do w ell to urge a strict observance of  the law  of abstinence. 

A  little foresight and trouble are needed on the part of the  

m other of the fam ily in providing abstinence fare, and it is 

generally the m other’s fault if her husband and children do  

not observe the law . The  faithful should be exhorted to pay  

great attention to this law  of the Church, so easy to observe 

w ith a m odicum  of  care. A n  instruction, several tim es in the  

year, especially in Em ber w eeks and before Lent, w ill be 

w ell-tim ed and  helpful. A t the sam e tim e, the  pastor w ill try  

to take the m ean  betw een  severity  and  laxity. H e should not 

allow  his people to be carried along  on  the flood of  pleasure  

and indifference to all restraint. By the loss of  self-restraint, 

sin becom es easy and desirable.1

1 V idesne quid faciat jejunium  ? M orbos sanat, distillationes corporis 

exsiccat, dæm ones fugat, pravas cogitationes expellit, m entem clariorem  

reddit, cor m undum efficit, corpus sanctificat, denique ad thronum D ei 

hom inem  sistit. Q uisquis igitur ab im m undo spiritu vexatur, si hoc anim ad

vertat, et hoc  pharm aco  utatur,  jejunio  inquam , statim  spiritus m alus oppressus 

abscedet, vim  jejunii m etuens. V alde enim  dæm ones oblectantur crapula et 

ebrietate et corporis com m odis . . . Jejunium enim A ngelorum cibus est et 

qui eo utitur, ordinis angelici censendus est (S. A than. de Virg., in 2 Noct. 

Dom. 3 Nov.).
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CH A PTER I

CEN SO RSH IP O F BO O K S (cc. 1384— 1394) 1

SECTIO N 1. Reasons for Censorship

T h e  Church, guardian of the deposit of Faith and  divinely  

appointed teacher of Christian m orality, is bound to safe

guard the faith and m orality  of  its m em bers. It has the right 

therefore and explicitly urges that right (c. 1384), of im 

posing law s on  its children regarding  the previous censorship  

and the prohibition of books. It forbids the faithful to pub

lish books of certain specified classes, w hich it has not 

previously exam ined and approved, or to read books w hich  

. it has condem ned (c. 1395).

SECTIO N 2. Previous Legislation

The previous positive legislation  of  the Church  dated  from  

the first N icene Council (325), and through succeeding  

centuries, as occasion dem anded. It has issued particular 

and general prohibitions against certain specific books and  

classes of  books. There  w ere forbidden the w ritings of  A rius, 

O rigen, Pelagius, the apocryphal penitentials, books on  

m agic. Popes Paul IV  and Pius IV  issued an Index of  for

bidden books, the latter of w hich has form ed the basis of 

the present Index, w ith the additions and corrections of 

Popes Sixtus V , Clem ent V III, A lexander V II, Benedict 

X IV  ; and finally Pope Leo X III revised previous legisla

tion and issued in 1900 a reform ed Index, prom ulgated to  

the w hole w orld, new  editions of w hich w ere published by  

order of Pope Pius X I in 1922 and 1929.

The previous censorship of books had been the subject

1 The  sense of  the canons is derived  from  the Index of  Prohibited  Books, revised  

and published by order of H is H oliness Pope Pius X I (V atican Press, 1930).
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of Church legislation from  the tim e of Pope Innocent V III 

(1487). This legislation has also been extended and is em 

bodied in the Codex Juris.

SECTIO N 3. Present Legislation

The w hole m atter of the censorship and prohibition of 

books has been fully treated in the Codex and therefore 

previous legislation has been supplanted by it (c. 22). The  

Codex (c. 1384) has extended ecclesiastical censorship and  

prohibition  to all publications, including  papers and period

icals, unless from the text and context of the canons the 

contrary is evident. The several canons closely define the 

precise m eaning of the term s, v.g., cc. 1386,1399, nn. 1,5,12.

SECTIO N 4. Books to be Censored

The follow ing m atters m ust be censored before publica

tion. The law applies both to clerics and laypeople (cc. 

1385-1394) : -

1. Books of Sacred Scripture and annotations or com 

m entaries on them  ; these include texts, versions, transla

tions, notes, exegeses and treatises. Books w hose m ain pur

pose is to deal w ith Sacred Scripture, sacred theology, 

church  history, Canon  law , natural theology, ethics, religious 

or m oral science. Social and political theories bear very  

directly on religious and m oral science, so that books 

thereon m ay be subjected to censorship by the local O rdin

ary. Censorship  is also required  for books of  prayers, sm aller 

books or pam phlets included, for books of devotions, doc

trine, catechism , m orals, asceticism , m ysticism and others 

of like sort, even though they m ay seem  to conduce to the  

fostering of piety ; and generally speaking, all w ritings that 

contain anything directly bearing on religion or m orality, 

that is, such  as professedly  do  so, not m erely  in  brief  passages 

here and there. Leaflets w hich deal w ith religious or m oral 

m atters are included.

2. H oly pictures, how ever printed, w ith or w ithout 

prayers added, m ust be censored, but it is thought that 

m edals, statues, oil paintings, w ater colours, specim ens of
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fine art and old m asterpieces reproduced are not included  

in  these particular canons, but arc regulated  by  canon 1279.

3. Faculty m ay be granted for the publication of the  

books or pictures enum erated above by the local O rdinary  

of the author, or the O rdinary of the place of publication  

or of printing, but if it has been refused by any of these, it 

m ay not be asked from  any of the others w ithout m ention  

of  the previous refusal. M em bers of  Religious O rders require 

also the faculty of their higher Superior.

4. Books w hich treat of secular m atters, and w ritten  

contributions, notable  or frequent, to  new spapers, m agazines, 

or periodicals, require previous consent of their ow n O rdi

nary in the case of secular clergy, and of both higher 

Superior and local O rdinary in the case of Religious.  Per

m ission is also required to act as director or editor of such  

publications. N either clerics nor Catholic laypeople m ay  

w rite anything at all for new spapers, m agazines, or period

icals that are w ont to attack Catholic religion or good  

m orals. To be allow ed to do so, they m ust have just and  

reasonable grounds to be subm itted and approved by the  

local O rdinary'.

1

5. A nything that deals w ith actually pending causes of 

beatification and canonization of the Servants of G od  

m ay not be published w ithout faculty from  the Congrega

tion of Sacred Rates.

6. Books, sum m aries, booklets, leaflets, that set forth the  

grants of indulgences m ay  Y iot be published w ithout faculty  

from the local O rdinary— probably of publication— but 

express faculty from  the H oly See is required to publish, in  

any language, an authentic collection of prayers or pious 

w orks to w hich are attached papal indulgences as also a 

catalogue of A postolic indulgences, or a sum m ary of such. 

The canon takes care to point out that this faculty m ust be  

obtained, even though the sum m ary has already been put 

together but never approved, or although it is now  m ade  

for the first tim e.

1 The local O rdinary  for Religious appears  to  be  the  O rdinary ’ of  the  residence 

of the Religious. The m ore extensive m eaning of O rdinary, as above, is 

considered probable (V erm .-Creus., Epit., II, n. 728).

4
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7. Faculty m ust also be obtained for publishing collec

tions of the decrees of the Rom an Congregations, and such  

conditions as are laid dow n in the grant m ust be fulfilled.

8. The liturgical books, and any parts of them , as also  

the litanies already approved by the H oly See, m ust be 

guaranteed before republication to accord w ith approved  

editions. This guarantee is to be  given by the local O rdinary  

of the place of  printing or pubheation.

9. V ersions of the Sacred Scriptures in the vernacular 

m ay not be published unless either approved by the H oly  

See, or published under episcopal supervision, and unless 

notes are added taken chiefly from the w ritings of the 

Fathers of  the Church and learned Catholic w riters. It is to  

be carefully observed that translations and new  editions of  a 

w ork already approved require a new approval, for the 

approval of the original text of a w ork does not apply to  

these, but reprints of  chapters taken  from  periodical publica

tions and separately published do not rank as new  editions 

and need no new  approbation.1

10. The Sacred Congregation of the Council (June 7, 

1932) has urged, w ith great insistence, the censorship of a 

certain class of religious m agazine w hich is published at 

the m ore renow ned sanctuaries of the w orld. W hilst com 

m ending the purpose of such m agazines, the Congregation  

disapproves of the publication, vrithout sufficient authenti

cation, of stories recounting divine favours received. It 

especially  deplores accounts of drvine favours, the reception  

of w hich often appears to be connected w ith offerings of 

m oney.

SECTIO N 5. The Form  of Censorship and its Force

In every episcopal Curia there m ust be official censors—  

though the O rdinary m ay select a censor of his ow n choice 

— w ho, in discharging their duties, m ust lay aside all per

sonal bias and have before their eyes only the dogm as of 

the Church and the com m on Catholic teaching, em bodied

1 The version of the Epistles and G ospels w hich is read to the people in  

church m ust be a version m ade from  the text approved by the Church for 

the sacred Liturgy ’ (B ibl. Com m ., A pril 30, 1934).
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in the decrees of G eneral Councils, A postolic Constitutions  

and Prescriptions, and the consensus of approved divines. 

Censors should be selected from both the secular and the  

regular clergy, and should be m en recom m ended by their 

age, learning and prudence ; they should adopt a standard  

that is safe, inclining neither to excessive severity nor laxity. 

The censor m ust give his opinion  in  w riting. If  this is favour

able, the O rdinary  shall give faculty to publish (^Imprimatur}, 

w hich is to be preceded by the censor’s approval (Λ ϊΖ. 

obstat} and nam e. The censor’s nam e m ay be om itted in  

exceptional and  rare cases, if  the O rdinary prudently thinks 

fit. Before a favourable verdict of the censor, his nam e  

should never be m ade know n to the author. Faculty to  

publish is to be given in w riting, and m ust be printed at the  

beginning or end of the book, pam phlet, or representation, 

w ith the nam e of the grantor, place and tim e of the faculty. 

In case faculty is w ithheld, the reasons for doing so are to  

be indicated at the author’s request, unless som e serious 

reason dem and otherw ise.

A censor’s approval is not official ; it is private and in

form ative, and extends only to the teaching of the Church  

current at the tim e. Thus, a book favouring crem ation  

w ould  at present be  refused  approval by  the  censor, and  m any  

years ago, books on hypnotism m ight have failed to pass 

censorship. A pproval by censor, and faculty by O rdinary  

are no guarantee against the book being subsequently put 

on the Index.

Excom m unication is incurred by authors and publishers 

of books of Sacred Scripture or of notes or com m entaries  

thereon, if due perm ission to publish has not been obtained

The H oly O ffice has declared (M arch 29, 1941) that the  

censors of books m ust be truly com petent (yere periti} in the  

m atters subm itted to their censorship.
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CH A PTER II

PRO H IBITIO N O F BO O K S (cc. 1395— 1405)

SECTIO N 1. G eneral Rules

A l l  m en are forbidden to read books that are contrary  

to faith in G od, good m oral conduct and Christian virtue. 

This is im m ediately evident from  the fact that w ithout faith  

no  one can  be saved, acts against rational nature are  offences 

against G od, and since w e live under a Christian dispensa

tion, Christian virtue m ust be esteem ed and practised.

2. The Church has issued positive law s against the 

reading  of  certain books, for it has to  safeguard the  faith and  

m orals of its children (c. 1384). It, therefore, lays dow n  

general rules concerning certain classes of books, and has 

issued an Index or catalogue of books that are forbidden by  

nam e. A  book that is forbidden under censure is to be under

stood literally, as one that is printed and published for 

general sale, and such that it has a certain unity and size.  

The size is estim ated as 160 pages octavo, and a correspond

ing bulk in any other form at,2 but this estim ate should not 

be taken too literally, for a sm aller bulk m ay w ell be con

sidered a book in the general estim ate of people. A  book, 

too, m ust have a certain unity in itself, and therefore 

periodicals, daily papers, m agazines, calendars, collections 

of pictures, anthologies, are not books, unless in the latter 

case a very  lengthy  excerpt is equivalent to a book, or unless 

the anthology, taken as a w hole, is contrary to Faith or 

m orals. So, too, encyclopedias that contain Catholic as w ell 

as non-Catholic articles, do not com e under the prohibition  

against books, unless single articles are so long as to be  

equivalent to a book. Periodicals, scientific, philosophical, ·

1

1 The reason being that w hen an excom m unication is incurred for the  

reading  or keeping of  certain  classes of books, books are m eant, not periodicals  

or papers, for the Codex itself m akes the distinction inasm uch as it speaks of 

books, periodicals and all printed  m atter, in the section on censorship, but in  

the section on censures it speaks of books only (c. 2318).

’ So U bach, V crm ecrsch, N oldin, Ferreres, A rregui, adopting the view of 

Schm akgrueber ; cf. U bach, I, n. 374, note 2.
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theological, w hen taken in single num bers, are not books ; 

they  w ould be equivalent to  books  if  bound  together, provided  

there is a certain unity of  treatm ent in them , and  m ost of  all, 

if they are designed to form  a collection.1

M anuscripts are not books, nor are type-script, nor litho

graphs, though m ultiplied, unless they are published as 

such and put up for general sale. Booklets and pam phlets 

w hich consist of only a few  pages are not books. The fore

going  rem arks are to be understood  of  books forbidden  under 

censure. W hat is forbidden by the Church in the m atter 

of books, is forbidden also in the m atter of daily papers, 

periodicals and other published m atter of w hatever sort 

(c. 1384, 2). A n exception appears to be m ade in not in

cluding printed m atter, not periodicals, of an insignificant 

am ount.2

3. The right to prohibit certain books is exercised by the  

Sovereign Pontiff, directly or through the Sacred Congre

gation, and also by Ecum enical Councils. Local O rdinaries 

and particular Councils can also forbid in their respective 

territories those books w hich they  judge to be harm ful, and  

indeed they are obliged to do so (cc. 1395, 1397). Such law  

binds only the subjects of the local O rdinary w ithin his 

territory. The right can also be exercised over all their 

subjects by  A bbots of  independent jurisdiction, by Superiors 

G eneral of exem pt clerical Religious O rders, after consulta

tion w ith their Chapters, and by other higher Superiors in  

cases of  urgency after seeking the opinion of  their consultors. 

Recourse m ay be had to the H oly See against these particu

lar prohibitions, but the prohibition is not suspended  

m eanw hile.

4. Books forbidden by the A postolic See— a title w hich  

includes the Sacred Congregations— are forbidden every

w here and in every version (c. 1396), as also are books 

proscribed by com m on law (cf. c. 1399)· The H oly O ffice 

issued such decrees for about three centuries ; the Congre

gation of  the Index  is now  affiliated to it (c. 247, 4). O ther 

Congregations have issued sim ilar decrees, w here the m atter

1 cf. S.O ., 1880  ; 1892 ; cited by Cappello, de Censuris, n. 226.

* A rregui, n. 451, note 2 ; Ferreres, I, n, 625, centra N oldin, II, n. 696.
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of  their respective offices has been concerned, as the Congre

gations of Sacred Rites and of Indulgences.

5. The binding force of decrees on forbidden books 

varies w ith the  source of  the decrees. A  decision of  the Pope 

him self, or one issued by him  through a Congregation, does 

not necessarily contain a definition of Faith, that is, a pro

nouncem ent that is infallible as to the doctrine of the for

bidden book. But all such decisions m ust be received by  

Catholics w ith subm ission, both interior and exterior.

6. The effect of a prohibition is that the forbidden book  

m ay not, w ithout due perm ission, be published, read, sold, 

kept, translated, or lent to another person (c. 1398). To  

read a book m eans to read a not insignificant part of  it so as 

to understand it ; to hear a book read is not to read it. 

Such  forbidden books m ay  not be read, even if  objectionable 

passages are deleted.

1 The w riter aim s at giving the m eaning of the canons rather than a literal 

translation  of  them . The  student should refer to the  original text of  the canons 

throughout and to the translation officially published to w hich reference has 

been m ade above.

r

SECTIO N  2. Particular Prohibitions 1

The follow ing publications are specifically forbidden :

I. Editions, published by non-Catholics, of the original 

text and  of  the ancient Catholic versions of  Sacred Scripture, 

as w ell as those of the O riental Church ; also translations 

of  the sam e, m ade  or published by  non-Catholics (c.1399,1). 

The reasons for the prohibition are the danger of perver

sions, om issions, false criticism , and the w him s of so-called  

m odern scholarship. A s an  exam ple, w e have the Protestant 

A uthorized  and Revised versions, w hich offer to  their readers 

a m utilated Bible.

2. Books by any w riters w hich defend heresy or schism , 

or attem pt in any w ay to underm ine the very foundations 

of religion (c. 1399, 2). The defence here m eant is a defence 

by alleged proofs. The foundations of religion are the  

existence of G od, the possibility and the fact of D ivine Re

velation, the spirituality and im m ortality of the soul, the
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possibility and the fact of m iracles, free w ill, the m otives of 

credibility.

3. Books w hich, of set purpose, attack religion or good  

m orals, i.e., religion, cither natural or revealed, and m orality  

in accordance w ith N atural law  ; not books w hich only  

indirectly do so, or do so in passages here and there inci

dentally.1

4. The books of non-Catholics (baptized or not) w hich  

professedly treat of religion, unless it is clear that they con

tain nothing contrary to Catholic Faith (c. 1399, 4). The  

books m ust have as their purpose the treatm ent of  religion, 

and that, from any point of view , ethnical, com parative, 

historical.

5. If not duly approved, Bibles or parts of the Bible, 

biblical annotations, com m entaries, biblical versions, books 

that deal w ith sacred theology, Canon  law , natural theology, 

church history, ethics, religious or m oral science, books of 

prayers, devotions, religious doctrine, instruction, m oral, 

ascetical or m ystical, and others of  a  like nature, though  they  

appear to foster piety, and in general, any book w hich  

specially deals w ith religion or m orality ; books and  pam ph

lets that record new apparitions, revelations, visions, pro

phecies, m iracles, or w hich  introduce new  devotions, even  on  

the pretext that they are private (c. 1399, 5). Reports of 

such occurrences in papers are probably not forbidden.

6. Books w hich  attack  or hold up  to  ridicule any  Catholic 

dogm a, such as the creation of m an, original sin, the in

fallibility of  the Pope ; books w hich defend errors proscribed  

by the H oly See, such as a defence of M odernism  ; books 

w hich disparage divine w orship or attem pt to subvert 

ecclesiastical discipline, or are intended tobecontum eliously  

offensive to the ecclesiastical hierarchy, the clerical or the  

religious state.

7. Books w hich teach or favour superstition, fortune-tell

ing, divination, m agic, necrom ancy, dealing  w ith the devil.

8. Books w hich defend duelling, suicide, divorce, and

1 So  authors generally  ; som e think that natural religion  alone is here m eant 

(V enn.-Creus., £pil., II, n. 733). O n sensual-m ystic literature, the H oly  

O ffice has issued an Instruction, M ay 3, 1927. The English version is given  

in Bouscaren, op. oil., p. 687 sqq.
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those w hich m aintain that M asonry and sim ilar societies, 

w hich are secret and plot against Church or State, are 

useful and not harm ful to the Church and civil society. A ll 

books, therefore, w hich affect to prove that true divorce is 

perm issible in the case of adultery ’.

9. Books w hich professedly treat of, narrate, or teach  

m atters that are lew d or obscene, such as the defence of 

m ethods of birth control.

10. A ny editions of the liturgical books approved by the 

H oly See in w hich any change has been m ade, so that they  

do not accord w ith the approved authentic editions.

11. Books w hich publish apociyphal indulgences, or 

such as are proscribed or revoked by the H oly See.

12. Im ages, how ever reproduced, w hether on paper, in  

m etal or w ood, or in any w ay, of our Lord, our Blessed  

Lady, the A ngels, the Saints, or other Servants of  G od, that 

are not in keeping w ith the m ind and the decrees of the  

Church.

Notes

1. The Index of forbidden books, published by order of 

Pope Leo X III, w as alw ays in  force from the date of pub

lication, and w as not w ithdraw n by the Codex Juns. It w as 

in force everyw here, England not excepted. The revised  

Index, published by order of H is H oliness, Pope Pius X I, 

binds  everyw here. There  can be  no  doubt about its  authority, 

for it w as issued from  the Palace of the H oly O ffice by the  

Cardinal Secretary.

2. W hen a book is forbidden, every edition and trans

lation of  it is also forbidden. Subsequent volum es of a  w ork, 

of  w hich the  first volum e is forbidden, are suspect.

3. The  phrase ‘ Opera omnia ’ of an author in a prohibition  

refers only  to the particular books of  that author w hich treat 

professedly of religion, unless the other books of the sam e  

author are prohibited on  other particular  or  general grounds, 

as they m ay be by canon 1399. O ther books of the sam e  

author, published after particular decree, are not forbidden  

by that decree, but they m ay, of course, be forbidden on  

general grounds.



deleted or 

forbidden.

SECTIO N 3. Exceptions

books m entioned above (section 2, n. 1), and

45 1

W here a part only of a book is forbidden, if it be 

torn out, the rest of the book is not ipso facto

f  f t  λ

1. The

versions of the Sacred Scriptures in the vernacular m ay be 

used by those w ho in any  w ay  are engaged  in theological or 

biblical studies, if the editions are faithful and com plete, 

and if they do not attack Catholic dogm as in introduction  

or annotations (c. 1400). This perm ission, therefore, extends 

to priests w ho continue their studies. A ncient non-Catholic 

versions, if accurate, m ay be included.1

2. Cardinals, bishops (titular included) and other O r

dinaries are  exem pted  from  the  positive  law  against forbidden  

books, if they take the necessary precautions (c. 1401), 

nam ely, that faith and m orality should not be im perilled, 

that obscene books should not be read except by those 

officially obliged to do so, nor should get into the hands of 

others not entitled to read them .

3. O rdinaries m ay give perm ission for particular for

bidden books, but only to their ow n subjects and  in  urgent 

cases. Thus, they cannot give general perm ission, unless 

em pow ered to  do  so by  the  H oly  See (c. 1402), and  then  only  

w ith discretion and for a just reason.

4. The general papal perm ission to read and keep  

forbidden books does not extend to books forbidden by the  

O rdinary unless such is expressed (c. 1403).

5. Booksellers are not allow ed to sell, lend, or keep books 

professedly obscene— m edical and surgical m anuals are not 

professedly  obscene— nor to  have  for sale  any  other forbidden  

books, unless w ith A postolic faculties, nor to sell them to  

anyone except those w ho are prudently thought to have  

faculty to read them  (c. 1404). Such books are to be kept 

in a secret place and m ay not be exposed for sale, nor their 

titles printed in catalogues.

1 A ll priests should certainly continue their clerical studies ; the study of 

Sacred Scripture is a life-long occupation, and if it is, even interm ittently  

taken up, students m ay use the exem ption. >

■
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6. Perm ission to read forbidden books exem pts no one  

from  the  N atural law , w hich forbids one to expose oneself  to  

proxim ate spiritual danger (c. 1405).

7. Local O rdinaries and  others w ho have the care of  souls 

m ust w arn the faithful of the danger and harm that are  

caused by the reading of  bad books, especially of  such as are  

forbidden.

SECTIO N 4. G eneral A pplications 1

1. The N atural law  forbids the reading of all dangerous 

books, and  the  danger m ust be  judged  like all other occasions 

of sin. Positive law also adm its of venial violation, but it 

w ould  usually be a  grave sin  to  publish or defend a  forbidden  

book. The  gravity  of the violation of the positive law , so  far 

as reading is concerned, m ay be m easured by w hat w ould  

be  perse, or in  general, grave  against the  N atural law  ow ing  to  

proxim ate danger of sin  ; and  such a standard  applies to all.

2. The am ount read, to constitute a grave sin, w ould  

have to be fairly considerable ; probably the reading of  six  

pages is serious, if the book is dangerous to faith or m orals, 

and even less than six if the book is exceedingly dangerous 

or very obscene, for in som e cases, one page of a book m ay  

be as dangerous as fifty pages of another book by reason  

either of  its obscenity or of  its attack on the Faith. The  case 

is different w here actual dangerous m atter is not set out in  

express term s, but w here the book has an  im m oral tendency. 

These, though dangerous, are less so than the other class of 

book, and therefore probably a good deal m ore than six  

pages (perhaps ten  to  fifteen) w ould be required to  constitute  

a grave am ount. If a book is forbidden only on account of 

certain chapters in it, it is obvious that the other portions 

of it are not forbidden.

3. The English Press has, of  late, been cleansed from  full 

reports of divorce proceedings. That am ount of dangerous  

reading, therefore, has been rem oved, and the residue in the  

reputable papers is usually clean ; nor are there now in  

general the abusive attacks on Catholic dogm a— except in
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Butreports of heretical serm ons— w hich used to appear, 

there are defences of  false social and econom ic theory w hich  

should not be read. N ew spapers w hich contain only oc

casional articles against the Catholic Faith  or good  m orals do  

not fall under the ban of the Church at least as new spapers. 

A Catholic, how ever, w ho regularly reads all that appears 

against Faith or m orals, sins by exposing him self to danger 

and no one can say that he is im m une from  danger.

4. In the case of bad papers, a grave sin w ill be com 

m itted by habitual reading of them , by reading even one  

article specially offensive to religion or m orality, and by  

scandalizing others. But the reading of the other m atter 

that is harm less is not sinful, nor, indeed, is it sinful to look  

at one or tw o issues of such a paper w ithout evil intent or 

probable danger.

5. The keeping of  forbidden books is a grave sin, if  there  

is danger of  their being  read w ithout perm ission. It appears 

that retention beyond a m onth w ould be a grave sin. But 

if  there  is no  danger of  the book  being  read, or if  it is used  for 

irrelevant purposes, or if kept for binding, repair or tooling, 

for necessary livelihood, no sin is com m itted. The pastor 

w ill urge a penitent w ho has borrow ed a forbidden book, 

> i 
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m ost especially if it is obscene, to destroy it if he can do so  

w ithout injustice, and w ith the presum ed consent of the  

lender. Parents w ho find objectionable books of any sort 

in their hom e should destroy them . O ne bad book the less 

in circulation is an im m ense gain.

6. A Catholic bookseller need never stock forbidden  

books. H e m ay get them  to order for a legitim ate reader. 

It w ill be difficult for him  to decide w ho can legitim ately 

ask for such books. A s he should w ish to observe the law  

in the spirit as w ell as in the letter, and as co-operation in  

dissem inating bad books is easy, he w ill take the safe course 

and keep no forbidden books at all.

7. Perm ission  granted  to  read  forbidden  books in  general, 

for purposes of  study or refutation, is to be interpreted in a  

broad sense, so that the reader w ill not offend against 

positive law by reading them even from  curiosity, though, 

of  course, the N atural law  m ay  still operate against him . If
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perm ission is given only  for purposes of refutation, it m ust be 

interpreted strictly.

8. A ll the faithful, and those especially w ho are clerics, 

or w ho hold high positions, or w ho  'are learned, should  

denounce any book w hich they consider dangerous. D e

nunciation is to be m ade to  local O rdinaries or to the A pos

tolic See. This duty is especially laid upon Legates of the 

H oly See, local O rdinaries, and Rectors of Catholic U ni

versities. In denouncing a book, its title should be given  

and the reasons set forth w hy the book is thought to be 

deserving of condem nation. The nam es of those w ho  

denounce books should be kept secret. Local O rdinaries 

are urged to keep a close w atch, personally or through the  

help of  suitable  priests, on the books published or on sale in  

their respective dioceses.

Those books should be subm itted to the  judgm ent of the  

H oly See, w hich  require a rather careful scrutiny, or against 

w hich the decree of the suprem e authority  w ould seem  to be 

necessary for the  sake of a m ore salutary effect.

Pastoral N ote

In the Catholic household, if a Sunday paper is needed, 

as it m ay be for the new s or for recreation, the paper should  

be a reputable one, not one that panders to sensual excite

m ent, as som e do. O n  the table or bookshelf, there should be 

a selection, how ever sm all, of  good Catholic literature, to be 

renew ed and augm ented from  tim e to tim e, for the children  

of the fam ily should be attracted by new  pam phlets. The  

Catholic father w all spend a little of his tim e on Sundays—  

as w as the custom  in  old Catholic fam ilies— in reading aloud  

to  his children  som e Catholic book or paper. The pastor w ill 

urge his people to take up w ithout delay  so good and holy a  

practice.

SECTIO N 5. Ecclesiastical Penalties (c. 2318)

Excom m unication, specially reserved to the H oly See, is 

incurred, ipso  facto, by the publisher of any book w ritten by  

apostate, heretic or schism atic, in  defence of  apostasy, heresy



ECCLESIA STICA L PEN A LTIES 455 

or schism ; it is also incurred by those w ho defend the said  

books or any other books prohibited by express m ention and  

by nam e by Letters A postolic. Furtherm ore, the sam e 

excom m unication is incurred by those w ho know ingly read  

or keep such books w ithout due perm ission.

W riters and publishers w ho, w ithout due perm ission, 

arrange for the printing of books of Sacred Scripture, or 

annotations or com m entaries thereon, incur excom m unica

tion ipso  facto. This excom m unication is not reserved.

The books here m eant are those of  definite size and unity, 

not separate sheets, papers or periodicals that deal w ith  

various subjects.
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D a m a g e , coalescence of, 307.

D ebts, paym ent of  doubtful, 324.

D ecalogue, content of, 1 ; obligation 

of, i ; origin of, 1.

religious educationA b d u c t io n , 241.

A bortion, 166 ; forbidden, 168 ; 

penalty for, 169.

A bstinence, days of, 436 ; dispensa

tion from , 437 ; law of, 435 ; 

persons excused  from , 437  ; subjects 

θΠ 435 I violation of, 437.

A ccession, title to ow nership, 289.

A djuration, 48.

A doration, external, 3 ; internal, 3.

A dultery, 238.

A gent and principal, 394.

A nim als, cruelty to, 258 ; m eaning  

of, 436 ; property in, 288.

A uction, 382.

A utom atic w riting, 16.

Ba n k r u p t , absolute discharge of, 

352 ; debts of, 352.

Benedict X JV , Pope, Vix Pervenit, 376.

Bestiality, 247.

Betting, 403.

Blasphem y, 42 ; habit of, 43.

Blockade, 150.

Bodily m em bers, property in, 262.

Bona derelicta, 285.

Bona vacantia, 285.

Books, forbidden, 446.

Bribing of tax collectors, 340.

Buying and selling, 377.

C a e s a r e a n  section, 198.

Calum ny, 417.

Cambium, 387.

Cancer of the cervix, igi.

Capital and Labour, rivalry betw een, 

83.

Capital punishm ent, 151. *

Castration, 160.

Censorship of books, 441 ; books to  

be censored, 442 ; force of, 444 ; 

form of, 444 ; present legislation, 

442 ; previous legislation, 441 ; 

reason for, 441.

Chalice, sale of, 39.

Character, servant’s, 82.

Chastity, 200 ; external sins against, 

218; internal sins against, 218; 

m oral education in, 202 ; physical
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aids to, 202 ;

in, 202.

Children,dutiesof,69; educationof, 72. 

Church, precepts of, 427 ; property  

rights of, 277.

Citizens, duties to State of, 88. 

Clerics, property  rights of, 250. 

Codicil, 338.

Co-education, 75, 105.

Com m andm ents, precepts of, the first, 

2 ; the second, 42 ; the third, 59  ; 

the fourth, 69 ; the fifth, 141 ; the 

sixth and ninth, 200 ; the seventh  

and tenth, 255 ; the eighth, 410.

Commodatum, 384.

Com m unism , Pope Pius X I on, 112. 

Com pensation, occult, 311. 

Contagious diseases, 198.

Continence, 203.

Contracts, capacity to m ake, 357 ; 

consent in, 358  ; consideration in, 

361 ; definition of, 353 ; duress 

in, 360 ; effects of, 362 ; fraud in, 

359 ; illegal, 356 ; kinds of, 353 ; 

m isrepresentation in, 359 ; m istake 

in, 359 ; object of, 355 ; particular, 

365 ; term ination of, 363 ; undue 

influence in, 360 ; unenforceable, 

356 ; void, 355 ; voidable, 355.

Contum ely, 421.

Conversation, im m odest, 226.

Co-operation in injustice, 340 ; by  

com m and, 342 ; by consent, 343 ; 

by counsel, 341 ; by defending ill 

done, 343 ; by participation, 344 ; 

by praise or flattery, 343 ; nega

tive, 344 ; positive, 341.

Copyright, A ct, 270 ; infringem ent 

of, 271.

Corners in m onopoly, 391.

Craniotom y, 168.

Curetting, 195.

Curios, price of, 377.
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D eposit, 386.

D etraction and calum ny, 417.

D evil, invocation of, 16.

D evotion, effect of, 2 ; m eaning  of, 2.

D ifferences, 406.

D ivination, 14.

D ivining rod, 15.

D om estic servants, 393.

Dos beneficii, 280.

D ow ser, 15.

D rugging in pregnancÿ, 193.

D uelling, 146.

Dulia, 4.

D uress in contract, 360.

Ectopic gestation, conclusions, 181 ; 

facts, 171 ; m edical view s on, 183 ; 

surgical treatm ent of, 173 ; theo

logical opinion on, 174.

Education, declaration of the H ier

archy on, 87.

Education of children, intellectual, 

73 > physical, 76 ; spiritual, 72.

Education, Pope Pius X I on, 91 ; 

naturalism  in, 98.

Educational w orks of  the  Church, too.

Em balm ing, 196.

Em bryo, 167.

Em ployees, duties of, 80.

Em ployers, duties of, 80.

Em ploym ent contract, 392.

Enterprise, public and private, Pope  

Pius X I on, 106.

Exhibitionism , 248.

Exorcism , 48.

Extrem e necessity, taking not theft 

in, 3 ’0-

Fa l l e c t o m y , 161.

Fasting, causes excusing from , 433 ; 

days of, 431 ; dispensation from , 

432 ; law  of, 429 ; subjects of law  

of, 432·
Father’s legal right in  religious educa

tion, 77.

Feticide, 166.

Fibrom yom ata, 190.

Film s, 228.

Finder of  chattels, 286.

Forbidden books, 446  exceptions

from the law , 451 ; general rulM > 

446 ; particular prohibitions, 448· ’ 

penalties for reading, 454.

Fornication, 237.

Fraud in contract, 35g.

Free com petition, results of, 107, 

Futures, O ptions, D ifferences, 406.

G a m in g  and w agering, 403.

G ift, 365.

G ravity in theft, 300.

G reatrakes, the Stroker, 21.

H i r e  and purchase, 382.

H iring, 392.

H istorical w riting, 426.

H om osexuality, 248.

H onour to Saints and relics, 5.

H ospital ships in w ar, 150.

H unger strike, 143.

H usband, authority of, 78 ; m ain

tenance of, 79..

ÏMH

HIM

Hyperdidia, 4.

Hyperemesis gravidarum, 19*1.

H ypnotic treatm ent, 19.

H ypnotism , 17 ; m orality of, 18.

Id o l a t r y , 12.

odest looks, 250 ; touches, 248.

odesty, 223 ; as object, 223 ; as 

m otive, 224  ; concom itant danger, 

225 ; external, 222.

Im purity, 204.

Incest, 239.

Infants ’ contracts, 357.

Injustice, gravity of, 297 ; kinds of, 

295·
Insurance, 400 ; Societies, 402.

Irradiation by X -rays, 195.

Je p j i t h e ’s  v o w , 52 n.

Judicial com bat, 148.

Jus ad rem, 259.

Jus in re, 259.

Just price, 377.

Justice, com m utative, 257 ; distribu

tive, 257 ; in general, 256 ; legal, 

257 ; m ean of, 259.

K i l l in g , conditions to justify, 154 ; 

indirect, 154 ; in self-defence, 154  ; 

of  the dying, 155; of the innocent, 

154  ; of  the  w ounded, 155.

• •Tee
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L a n d l o r d  s  obligations, 400.
Labia, 3.

Lease, 398.

Legacy, 368.

Letters, opening of, 425 ; picc;ng  

fragm ents of, 426.

Lie, evil of, 410 ; kinds of, 412.

Life, preservation of, 141.

Loan, for consum ption, 373 ; for use, 
384.

Lots, casting of, 15.

Lottery, 404.

Lynch law , 152.

M a g ic , 13.

M arine insurance, 402.

M arket overt, sale in, 287.

M arried w om en, property rights of, 

275·
M asochism , 247.

M ass of precept, 59 ; assistance at, 

60 ; attention at, 62 ; bodily  

presence at, 60 ; causes excusing  

from , 64 ; dispensation from , 65 ; 

in private oratories, 64 ; om ission  

of parts of, 6 1 ; intention to assist 

at, 60 ; on shipboard, 63 ; w here 

to be heard, 63.

M asses, bequests for, 373.

M edico-m oral problem s, 187.

M ental reservation, 413.

M ilitary  service evaded, 337.

M inors, m arriage of, 71 ; property  

rights of, 273.

M isrepresentation in contract, 359.

M istake in contract, 359.

M odesty, 200.

M ohatra, 376.

M oney-changing, 387.

M onopoly, 388.

M onsters, hum an, 197.

M urder, 141.

M utilation, 156.

Mutuum, 373.

N a t u r a l i s m  in education, 98.

N ecrom ancy, m odern, 27.

N ecrophily, 247.
N on-Catholic schools, attendance at,

73·
N ude objects, 229.

N udism , 229.

459 

valid, 45 ; 

dispensation

O a t h s , conditions for 

definition of, 44 ; 

from , 48 ; fictitious, 46 ; form  of, 

45 ; in English Courts, 44 ; kinds 

of, 44 ; law ful, 45 ; prom issory, 47.

O ccupancy, 283.

O nanism , constructive, 171.

O perations during pregnancy, 192.

O ptions, 406.

O variotom y, 161.

O w nership, 260 ; obligations of, 263  ; 

of  bodily  m em bers, 262 ; of external 

things, 262 ; of life, 261 ; of repu

tation, 268 ; subjects of, 272 ; 

titles to, 283.

P a r e n t s , duties of, 72.

Partnership, 397.

Pastoral notes, blasphem y, 43 ; child

ren ’s confessions, 229 ; detraction, 

419 ; fasting and abstinence, 438 ; 

forbidden books, 454 ; m orbid sex

uality, 233  ; prayer and  m editation, 

10; questioning penitents, 230; 

restitution,345; Sunday  observance, 

68 ; truthfulness, 416 ; vow s, 58.

Pastors, support of, 427.

Peaceful possession, title to, 379. 

Petty thefts, coalescence of, 305. 

Pius X I, Pope, on atheistic com m u

nism , 112 ; on co-education, 105 ; 

on education, 91 ; on educational 

w orks of the Church, 100 ; on  

naturalism  in  education, 98; on  pro

perty, 262 ; on  schools, 100  ; on sex  

education, 103 ; on social order, 

106 on sterilization, 164.

Placenta previa, 187.

Plugging during pregnancy, 192.

Poaching, 288.

Pollution, 241.

Possession, definition of, 271, 316 ; 

of another’s goods in bad faith, 

320 ; in doubtful faith, 322 ; in  

good faith, 317.

Prayer, by w hom m ade, 8  ; charac

teristics of, 7 ; definition of, 6  

efficacy  of, 9 ; for w hom  m ade, 9  

frequency of, 7 ; kinds of, 6  

necessity of, 6 ; object of, 9 ; pre

cept of, 7 ; to w hom  m ade, 10.

Prem ature delivery, 193.
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Sadism , 247.

Sale of  G oods A ct, 380.

School, Pope Pius X I on the, too.

•m
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Pre-natal life, care of, 76.

Prescription, 291 ; in  Canon  law , 294.

Principal and agent, 394.

Prom ise, 365.

Property, right to, 262 ; lim itations

Psychoanalysis, 20 η.

Pupils, duties of, 87.

R a p e , 240.

Rapine, 298.

Rash  judgm ent, 420.

Reading, dangerous, 227.

Relations, duties of, 77.

Relics, alienation of, 5 ; honour to, 

5 ; notable, 5 ; sale of, 5.

Religion, m eaning  of, 2 ; sins against,

Reprisals, 150.

Res nullius, 285.

Restitution, am ount of, 345 ; causes 

excusing from , 351 ; for co

operation, 340 ; for defam ation, 

332 ; for physical injury, 334 ; for 

sexual offences, 335 ; for spiritual 

harm , 331 ; for unjust dam age, 

325 ; general principles of, 314 ;

order of, 349 ; tim e and place of, 

351 ; to the poor, 348 ; to w hom  

due, 346.

Right, definition of, 256 ; hierarchy  

of, 257 ; subject-m atter of, 257.

Rings at auction, 383.

Sa c r e d  H eart, adoration of, 3 n. 

Sacrilege, concept of, 33 ; definition  

of, 33 ; local> 35 J personal, 34 ;

Secrets, 422.

Segregation of  defectives, 15g, 165.

Sequestrum, 387.

Servile w ork, definition of, 66 ; 

excuses for, 67 ; kinds forbidden, 

66 ; sinfulness of, 67.

Servitudes, 260.

Sex education, Pope Pius X I on, 103. 

Sexual pleasure, principles concern

ing, 205.

Sim ony, absence of, 38 ; acts of, 3g ; 

against divine law , 37 ; against 

ecclesiastical law , 37 ; definition  of, 

37 ; effects of, 40  ; penalties  for, 40  ; 

restitution for, 41 ; sinfulness of, 38.

Sin, external, contrary· to nature, 

241 ; not contrary to nature, 237.

Slavery, 269.

Social order, Pope Pius X I on the 

State and, 106.

Socialism , Pope Pius X I on, nt.

Sodom y, 246.

Spiritual H ealing, 20  ; m orality  of, 23. 

Spiritualism , condem ned, 27 ; defini

tion of, 25 ; m ethod of, 25 ; 

m odern, 25.

Stakeholder, 387.

State, and Education, 87, 95 ; duties 

of  citizens to, 88.

Sterilization, contraceptive, 194; eu

genic, 157 ; m ethods of, 156; of 

crim inals, 160 ; of defectives, 161 ; 

Pope Pius X I on, 164; punitive, 

160 ; therapeutic, 157 ; view s on,

Strike, definition of, 84; general, 86; 

rality of, 84 ; sim ple, 84 ;

sym pathetic, 85.

Suckling of  infants, 76.

Suggestion, w aking, ig.

Suicide, 142.

Superfluous incom e, 267.

Superstition, 11.

T a k in g  not theft, 310.

Tam pax, 254.

Taxes, evasion of, 338.

Teacher, duties of, 86.

Tem pting G od, 31.

Tenant’s obligations, 398.

Theft, absolute standard, 302 ; coales

cence of, 305 ; definition of, 298 ; 

gravity of, 300 ; relative standard, 

301.

Trade m arks, 388.

Tradesm en ’s injustice, 348.

Treasure trove, 285.

Trespass, 28g.

Trial by ordeal, 32.

Trusts, U ses,Charitable purposes 272.
Truthfulness, 410. ’

Tw ilight sleep, ig3«



disjunctive, 54 ;fulfilling, 54 ;
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U b e r r im æ  f id e i contracts, 402.

U ndue influence in contract, 360.

U sury, 375.
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V a in  observance, 13.

V asectom y, 156, t6i.

V enereal pleasure, com plete and in

directly voluntary, 213 ; com plete  

and voluntary, 205 ; duty of 

resisting, 216; incom plete, 216; 

incom plete and voluntary, 207 ; 

sinfulness of, 205.

V oting, duty of, 90.

V ow , cessation of, 55 ; com m utation 

of, 57 J definition of, 49 ; delay  

in
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dispensation from , 56 ; fictitious, 

51 ; incidence of, 54 ; intention in, 

51 ; invalid, 51 ; kinds of, 50 ; 

m atter of, 52 ; obligation of, 53 ; 

subjects of, 50.

W a g e , the  just, 81.

W ar, conditions of just, 148 ; con

duct of, 149; definition of, 148; 

perm issible, 148.

W ife, duties of, 79.

W ill, 366 ; capacity to m ake, 369 ;

, capacity to  w itness, 369 ; notes on, 

370.

W orship, absolute, 4 ; 

relative, 4.


