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PEACE AND THE FAMILY

GO

EACE is a sentiment marked by the deepest intimacy.
P It is within ourselves; it penetrates to the innermost
recesses of the soul; it permeates the spirit in its nether
reaches as well as in its loftier heights. Peace spreads its subtle
perfume through the soul’s entire being. All this is self-evident
to him who knows the prime origin of peace. It feeds itself at
the very roots of the soul’s most immaterial manifestations; it is
like an emanation, as it were, of the soul’s most virtuous im-
pulses, like the aroma of its most perfect action, which is charity.
Indeed, Saint Thomas in developing the thought of Saint
Augustine on this point considers it not only the spiritual
aureole of order, tranquillitas ordinis,' but * an internal effect ”
of the act of charity,” an effect which proceeds from that act as
a natural result, in the manner of a property, of a blossoming
out, of a fruit; ponitur etiam inter fructus.?
Peace is related to joy. It is the healthy tension, the fullness

* De Civ. Dei, XIX, C. 18.
2“ Deinde considerandum est de effectibus consequentibus actum caritatis prin-
cipalem, qui est dilectio. Et primo de effectibus interioribus.” Ilallae, Q. 28, prol.
3Ibid., Q. 29, a. 4, ad 1.
129
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and the perfection of joy; perfectio gaudii est pax.t Like joy it
makes its presence felt as an experience of serenity, of a repose
which issues forth from a deep feeling of achievement.® It is
the overflow of perfection; and it even has the power to produce,
on the affective level, an impression of beatitude.®

This unfolding, however, and these affective harmonies are
not peace in the strong and root sense of the word. It is only
through an analogy of attribution that we are able to extend
this idea to appetition, to the delectable sensation to be gathered
from it. In fact even though peace flows radically from the
will, or even though it has repercussions on the will, it is, none-
theless, in its first acceptation, the silent radiation of order, its
spontaneous manifestation. Above all it signifies the proper
object which causes the satisfaction of the affective part. And
it is only when we consider the results, on the moral plane, of
the will’s righteousness—peace on earth to men of good will—
that we can regard it as a fruit of the will, as the object of its
impulses and the cause of its delights.’

Within the family, as everywhere else, peace is as the secret
respiration of unity and order, the restful atmosphere which
emanates from them.* Tts cause is deeply rooted in the recti-
tude of wills, and, in a more proximate manner, in the unity,
the order, and the harmony which flow from this rectitude. It
presupposes recognition and acceptance on the part of the per-
sons involved of the conditions required for the internal and
external order of the institution of which they are members.
It presupposes the submission of their desires to the conditions
inherent in the nature of the society of the family as well as to
the conditions required for the fulfillment of its social and

¢ Jallae, Q. 70, a. 3.

8¢, . . quiescit appetitus ejus, in qua quiete consistit quies et ratio pacis.”
De Div. Nom., C. 11, lec. 1.

¢ Jallae, Q. 69, aa. 1 et 3; Q. 70, a. 3; Ilallae, Q. 29, a. 4, ad 1.

T[Iallae, Q. 29, aa. 2, 3, 4.

8 Following Dionysius, St. Thomas links up peace with unity rather than with
order, he pictures it as flowing from the latter to the extent that order is a mode
of unity. ““Duplex unio est de ratione pacis . . .” Ilallae, Q. 29, a. 3; De Div.
Nom., C. I, lec. 1, 2, 3.
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religious destinies. And when the wills of men adhere to order,
they are doubly united: besides being joined together in the
observance of its injunctions, they enjoy together the good
which it is the purpose of order to promote.

I. Tee FamiLy ixn Communrry Lire

But before we consider the existence de jure of an order and
a peace which are in the proper domain of the family, we should
like to show briefly and in outline that it would be illogical to
think of establishing a regime of peace in civil society and in the
whole human universe without undertaking to establish it in
the first place within the society of the family.

We know that beyond a doubt the family is the mother-cell
of the whole social organism; we know, too, that when there is
disorder in the basic cell, it is radical and pernicious; but it often
happens that we give to such observations as these a purely
verbal or figurative application. Conceiving as we do the social
and political orders as if they were autonomous and super-
imposed realities, it becomes difficult for us to see their inner
relations with order in the family. Of course we all admit that
they rest on the latter, but we are not sufficiently aware of the
degree of interdependence and compenetration which exists
among them all. Since we know that social order and political
order are transcendental, we consider them independent too. A
transcendental order is not necessarily independent. It is inde-
pendent, rather, because it covers several particular kinds of
order; it extends beyond them, one and all, both in scope and in
loftiness. Such a kind of order is transcendent because it is
fashioned for superior purposes, for purposes which, being situ-
ated beyond particular ends, allow it to encompass them all,
to subordinate them all to itself.’ But from that fact, we repeat,

® “ Sjcut homo est pars domus, ita domus est pars civitatis . . . Et ideo, sicut
bonuni unius hominis non est ultimus finis . . . , ita etiam bonum unius domus
ordinatur ad bonum unius civitatis, quae est communitas perfecta.” Iallae, Q. 90,
a. 3, ad 8.

“ Domus medio modo se habet inter unam singularem personam et civitatem vel
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it does not necessarily follow that a transcendental order must
be independent of the elementary orders which it embraces
and crowns. On the contrary, it is indebted to them for its
substance and its organs. In its proper being, it is the result of
their union and their organization with a view to accomplishing
a purpose which is beyond their scope. Thus without them it
could not exist. Exactly as a whole is disintegrated when it is
deprived of its parts, supreme order falls into pieces when the
elemental orders which it encompasses and orients toward goals
are disunited. A social or political order, without organic matter
for it to unify and coordinate, degenerates into a fiction of
the mind.

It is thus a manifest error to imagine the order of the com-
munity as did the philosophers of the French Revolution and
the partisans of liberal democratism. It is an error to suppose
that it is immediately based on individuals and that it exercises
on them a univocal and uniform rule. It is, on the contrary,
essentially hierarchical, analogous, and diverse. Consisting in
the ordaining of a multitude of elemental orders, of orders each
provided with its own economy, it is obliged to embrace them
and to direct them in the manner of their nature and of their
respective finalities.” Moreover, while it must seek its own
ends, it must try to obtain for all the subordinate kinds of order
a better internal well-being and the full enjoyment of the exter-
nal welfare to which they are ordained.

According to this conception—which reposes on the very
nature of social realities—order in the family is intrinsic; it is
to be found within that type of order which gives life and being
to the community. It is implied in the very texture of the

regnum; nam sicut una singularis persona est pars domus, ita una domus est pars
civitatis vel regni.” Ilallae, Q. 50, a. 3; Comm. Eth., L. 1, lect., 1; Comm. Pol.,
L. 1, lec. 1.

10 ¢ Non autem esset multitudo ordinata, sed confusa, si in multitudine diversi
ordines non essent. Ipsa ergo ratio hierarchiae requirit ordinum diversitatem.
Quae quidem diversitas ordinum secundum diversa officia, et actus consideratur,
sicut patet quod in una civitate sunt diversi ordines secundum diversos actus . . .”

Ia, Q. 108, a. 2.
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latter. It is as the atomic unit, the basic element of all indi-
vidual types of order, the unification and stratification of which
are the supreme functions of political organizations. This means
that it is utterly fantastic to think of being able to secure peace
in the community without making it rule first in the society of
the home. Disorder in the family literally means a cause of
disease and of disintegration lodged in the very heart of society.
On the other hand, if peace in the family does not necessarily
mean peace for the social whole, it nevertheless has a great
chance to influence the entire social unit toward peace. Order
and welfare are not introduced into such a basic and universal
element without good effects on the whole, which is materially
composed of such elements. This is a case of necessary soli-
darity. The slightest disorder of the parts is enough to trouble
the harmony of the whole, while their judicious disposition calls
forth and facilitates a fortunate economy.

II. TeE INTERNAL SOURCES OF PEACE

Is there de jure an order which is specifically of the family?.
Is the family susceptible to true dispositions wholly in con-
formity with an unvarying rule? Can we find criteria which
allow us to judge whether the state of things which resides in
the family is wholesome or anarchical? Is it capable of peace
and of discord? In other words, is the family to be considered
as an institution which has natural foundations or does it owe
its structure to contingent factors, such, for example, as a simple
agreement among men?

a) Positive norms

Among the means which allow us to judge whether a social
fact is natural, there are first of all the positive disciplines like
history, ethnology, and sociology. They seek to set forth the
laws, the ideas which have brought about concrete facts, since
there is generally the incarnation of a belief or of a theory at
the core of a generalized mode of conduct. And, as the saying
goes: what is found in all or in the majority seems to have



134 LOUIS LACHANCE

found its origin in a tendency of nature.’* The constancy and
the universality of a phenomenon have always been regarded as
irrefragable signs of its natural character. Then too, we have
employed all the erudition and science at our command in order
to discover the original forms of the family as well as those
forms which, in the course of evolution, where imposed on it by
social and economic conditions.

After much fanciful theorizing and many hasty generaliza-
tions (which were the result either of too limited information or
of faulty methods of investigation), we have at length arrived
at the historical justification of the saying of Christ: “In the
beginning it was not thus.” ** In the beginning there were no
polygamy, repudiation, divorce, or conception-preventing prac-
tices, but instead an individual, monogamous, stable family.
We are hearing this proclaimed from many sources today, from
studies of tribes found in the remotest corners of the world,
whose material civilization still has so many archaic vestiges as
to be justly considered primitive. This is what many investi-
gations, carried out among these sources by ethnologists with
definitely varying points of view, have revealed.”® All agree that
at the beginning the organization of the family was of the type
upheld later on by Christianity. The work of the Creator was
cosymmetrical with that of the Savior.

An institution, however, in spite of its roots in nature, is not
invariable in all its aspects.”* It suffers the conditioning of the
economic, social, and cultural regimes in which it is incor-
porated. It responds to the pressure which is exerted upon it

11“1Id quod invenitur in omnibus aut in pluribus videtur esse ex inclinatione
naturae.” Comm. Eth., n. 1509. Again: nn. 466, 1018, 1511; Iallae, Q. 94, a. 4.

12 Matthew, XIX, 8.

1% Précis de Sociologie par A. Lemonnyer, O.P., J. Tonneau, O.P., R. Troude,
p. 85 and ff. where the reader will find a number of references to sustain the
conclusion which has been reached in the text.

1¢ ¢ Diversificantur ea quae sunt de jure naturali secundum diversos status et
conditiones hominum.” Suppl., Q. 41, a. 1, ad 3. “Jus naturale . . . quandoque
et alicubi potest variari . . . Semper enim et ubique dextera est melior quam
sinistra secundum naturam; sed per aliquod accidens contingit aliquem esse
ambidextrum, quia natura nostra variabilis est.” Ibid., Q. 65, a. 2.
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from all sides. Then too, it is exposed to constant warping
from the faulty impulses of man’s will, which controls it in its
exercise and its orientation. Fallen man is often deaf to the
injunctions of nature and feels few scruples about deflecting
from their original purposes the mechanisms of natural ten-
dencies. Deprived of the help of grace and the light of faith,
man soon degenerates. It has happened often enough that
ignorance, superstition, passion, the propagation of false maxims,
and the evil example of those in high places have set vice up as
custom and have quite clouded the light of conscience.” Thus
it 1s not surprising that polygamy, among many other deforma-
tions, little by little became a custom even in the most highly
evolved civilizations. Blame for this can be attributed to the
pride and the concupiscence of some chieftains as uncultured
as they were omnipotent and tyrannical. Still, never was family
society considered as anything but an institution willed by the
author of life and destined to the propagation of the human
species. And the essential part of this tendency was kept safe.
Thus we can say that ethnology gives the proof that a force
which transcends all the forms of civilization, namely nature,
asserted itself at every stage of the evolution of the family and
has maintained if not all its characteristics, at least its essential
purpose.*®

b) Rational norms

There are other rules, other norms, which allow us to discern
whether there exists de jure an order of the domestic com-
munity. They are represented by reason and faith, by philoso-
phy and theology. The value and the certainty of these norms—
for one who considers himself both rational and Christian—are
incontestable. Moreover they are so well recognized that it
amounts to the same thing to ask oneself whether an institution
enjoys a de jure economy or whether it pursues objectives which
are in the realm of faith and reason.’” It is especially in the

18 Iallae, Q. 94, a. 6.
1¢ A. Lemonnyer, O.P., J. Tonneau, O.P., R. Troude, loc. cit.
17« Quando intellectus est regula vel mensura rerum, veritas consistit in hoc
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light of these two latter considerations that we would like to
examine the institution of marriage.

¢) The subjects of the family

The family is the result of the association of two persons:
communitatem personae ad personam.® It is required that the
two associates be of different sexes, that is to say, of sexes that
are opposite and correlative. Male does not marry male. Per-
sons of the same sex can attain a great community of lives,
thoughts, and sentiments; they can identify themselves one with
another in the pursuit of a common ideal, but they do not get
married. Only people whose sexes are different, only a man and
a woman can found a home. Such observations as these would
be foolish if they did not result in making us observe with
evidence that the family society is founded on individuality, on
an incommunicability which results from sex-differences. They
teach us, moreover, that it is, if not solely at least principally,
because of their animal nature that man and woman have, in the
course of the centuries, felt the necessity of uniting in a society
which has been named “ conjugal.”

Persons, strictly as persons, are neither male or female, and
so are not designed for conjugal life. As persons, they have
spirituality; they are endowed with intelligence and will; they
commune in one another’s profound intimacy in completely
immaterial manifestations. Thus, angels, though persons, have
no sex and do not enter into matrimony. Only human persons
are apt for the conjugal union, since they alone are carnal, they
alone have the animality and the sexuality which the union

quod adaequantur intellectui.” Ia, Q. 21, a. 2. In all things that have to be done
by the concurrence of free will, reason is the rule and measure—gratia etsi sit
efficacior quam natura, tamen natura est essentialior homini, et ideo magis per-
manens—since it does not surrender its insights by the fact that it is restored and
transformed by faith. It prescribes what must be accomplished. As St. Thomas
teaches, it is the cause of the actual performance as well as of the rectitude of
man’s deeds. De Ver, Q. 1, a. 3; Comm. Perih., L. 1, lec. 3, n. 7; Iallae, Q. 17,
a. 1 and ss; Q. 18, a. 4, c. and ad. 3.
18 Comm. Pol., L. 1, lec. 1.
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demands.*® It is well, thus, to reserve the words ““ marriage ” or
“family ” to the society of beings which are characterized by
the correlative opposition of the sexes, to the society of husband
and wife.

It is evident that animality does not have in man the same
rigidity and stability which it has among animals. Since it is
assumed into a superior nature as a coessential principle, since
it is spiritualized by the proximity and the constant irradiations
of reason, and since it is impregnated by intelligence in the
majority of 1its manifestations and its processes, it shows in man
a suppleness and a variability which it does not have among
animals. Animality is incorporated into a regime the economy
of which surpasses it, and of which it enjoys, to a certain extent,
the dignity and the privileges.*® This does not mean that it is
so far influenced by spirituality as to leave behind its intrinsic,
structural, and essential needs. It remains corruptible; it is still
subject to generation, to growth, and to decline. Thus it is that
even in man, it is because of procreation, because of the preserva-
tion of the species, that sex exists.”* The generative functions un-
doubtedly can be subordinate to the superior purposes of reason
and help in the perfection of the person, but they are not there-
by deprived of their specificity or of their own teleology. On the
contrary, it is by emphasizing this specificity and this character-
istic finality that reason can obtain use and profit from these
functions. Animality is able, in the being which is the center
and the end of all the cosmos, to attain this degree of sublima-
tion; it can tend to purposes which in other beings it cannot
know, to purposes which are on a spiritual plane.

1% “ Inest homini inclinatio ad aliqua magis specialia secundum naturam, in qua
communijcat cum aliis animalibus; et secundum hoc dicuntur ea esse de lege
naturali quae natura omnia animalia docuit, ut est commixtio maris et foeminae,
et educatio liberorum, et similia.” Iallae, Q. 94, a. 2.

20 “ Anima autem intellectiva habet completissime virtutem sensitivam; quia quod
est inferioris, praexistit perfectius in superiori . . .”. Ia, Q. 76, a. 5. “ Sensus est
minus quam id quod est proprium homini, et convenit homini excellenter prae
aliis animalibus.” Ibid., Q. 108, a. 5, ad 1 et 3.

21« Est de intentione naturae ad opus generationis ordinata.” Ia, Q. 92, 2.1, ad 1.
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d) The purposes of marriage

We can marry for a multitude of reasons. Man has the pri-
vilege of superimposing on the essential ends of a given natural
tendency a whole procession of accidental motives.?? He is able
to graduate his perspectives; he can even abuse this power and
substitute his own purposes for those of the Lord.

The explanation of this phenomenon resides in the fact that
there is in man a double artisan, so to speak: nature and free
will. He can act, in the first place, in virtue of mechanisms set
up by nature and filled by her with energy adapted to their
particular functioning. He can also act in virtue of the creative
resources of his reason and his liberty: homo est agens et per
naturam et per intellectum. Man is constituted as a source of
activity at times through his reason and at other times through
the activity of his nature. When he produces in virtue of the
fecundity of nature, he begets his like in species; when he pro-
duces in virtue of the fertility of reason, he conceives and brings
forth works of art. In the first case, he applies the energies of an
instrument forged by the automatism of life and determined in
its structure; in the second, he invents plans before executing
them. The most marvelous part of this is that, as we have just
noted, he has the power to combine these two sources of activity
and to make the initiatives of nature serve the superior per-
spectives which he has as a human person, as a being derived
directly as an image from the Holy Trinity, as a being destined
to joys which outdo in purity anything that a carnal being can
imagine.

But what is the intent of this distinction? What does this
duality of nature and reason mean in us? What doctrine can
possibly be taken from it regarding marriage?

In the first place, Nature, which is the work of the Creator,
which has, in man, the mode of reason crystallized into an
organism, and which is an anticipation, a sort of prefiguration,

22 “ Quod habet unum finem per se et principalem, potest habere plures secun-
darios per se, et infinitos per accidens.” Suppl., Q. 48, a. 2, ad 1.
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of eternal Wisdom—Nature is immanent finality. It is directive
idea. It is self-oriented, automatically and independently of
human reason and will, to determinate ends. The eye is intrin-
sically determined to color and the ear to sound. Liberty and
reason play no part in the functioning of sensory organs. Their
competency does not go beyond the regulation of the exercise
of these organs. They cannot modify the structure nor the
tendencies of the sensory organs. Moreover, Nature is not or-
dained only to precise ends, it is also actuated by energies the
play of which, being regulated by physical laws, are not subject
to reason and will either. The number and the frequency of
light vibrations and sound vibrations are not in any way deter-
mined by the subject which sees and hears. This leads us to the
conclusion that, in the realm in which he is an actor of nature,
the human being has at his disposal activities the ends or the
laws of which he cannot fix or formulate. Eternal Reason has
taken it upon Itself to arrange all that for him.

One would have to be blind not to see that the sex-differen-
tiation in the human species is not man-made. Likewise the
forces of procreation are thrust upon him without his consent,
sometimes without his knowledge. They are given him by
another agent and for reasons with which his reasoning power
has nothing to do. He is characterized by a sex and made
capable of procreation by God Himself. It was always thus
that, even in the dimmest dawn of history, this matter was
considered. Man, when he exercises his functions as propagator
of human existence, has always considered himself the instru-
ment of nature and the cooperator with the supreme Master of
life. He was always conscious that the forces put at his dis-
posal and entrusted to his discretion had their operative virtues,
as well as their ends and means, from Him Who, at the begin-
ning, breathed into everything a soul and a spirit of life. It is
only in our morally degenerate and depraved times that we have
attributed to ourselves absolute domain over life and death. It
is only in our age that we have been able to blind ourselves and
to decay to the point of considering birth prevention, illegal



140 LOUIS LACHANCE

operations, abortion, and assassination of thousands of aspirants
to life as perfectly licit and permissible.

It is thus only through its desire to be in agreement with both
reason and common sense that Aristotelian-Thomistic philoso-
phy proclaims that marriage is an institution of nature.” It,
as well as history, teaches that the union of persons of different
sexes for the purpose of bringing into full play the procreative
powers of both can have no other aim but those very ones which
have motivated the existence of the sexes and human fecundity.
It holds that liberty could not, without prevaricating, without
slipping into disorder, assign any other primordial aim to it,
since Divine Reason, which expresses its intentions and enjoins
its orders through the interpreting of the inclinations of Nature,
is definitely superior to our pale wisdom and has authority
over it.**

It is important to underline, in passing, that this aim is not
of individual, but rather of common, character. In effect, the
child is the fruit of conjugal love, which is sought after and
obtained by the fecundity of husband and wife, by the active
contribution of the properties peculiar to the sex of each of
them. And this common effect, as we shall see, is of such a

2% ¢ Principaliter est in offictum naturae.” Suppl., Q. 42, a. 2. “ Quamvis matri-
monium sit sacramentum, tamen aliud est matrimonio esse matrimonium, et aliud
est el esse sacramentum; quia non solum ad hoe est institutum ut sit in signum
rei sacrae, sed etiam ut sit in officium naturae.” Suppl., Q. 49, a. 2, ad 7.

24 “ Ratio naturalis ad ipsum inclinat dupliciter: Primo, quantum ad principalem
ejus finem, qui est bonum prolis. Non enim intendit natura solum generationem
prolis, sed traductionem et promotionem usque ad perfectum statum hominis
inquantum homo est, qui est status virtutis. Unde, secundum Philosophum, tria
a parentibus habemus: scilicet Essg, NutrRimeNTUM et DiscrpuinaM. Filius autem
a parente educari et instrui non posset nisi determinatos et certos parentes haberet.
Quod non esset nisi esset aliqua obligatio viri ad mulierem determinatam, quae
matrimonium facit.” Suppl., Q. 41, a. 1.

“ Natura hominis ad aliquid inclinat . . ., quia est conveniens naturae generis.”
Ibid., ad 1.

“Bonum suum cuilibet rei potest accipi multipliciter. Uno quidem modo,
secundum quod est ejus proprium ratione individui . . . Alio modo, secundum
quod est ejus ratione speciei. Et sic appetit proprium bonum animal inquantum
appetit generationem et ejus nutritionem . . .” Cont. Gent., L. 8, c. 24.

“ Necessarium fuit feminam fieri . . . in adjutorium viri; non quidem in adju-
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nature that it postulates not only a common action, but a
common cause, a complete community.

This is the reason why Saint Thomas attributes to marriage,
but as a secondary end, as one derived from the first, the daily
association of the spouses as well. And when he notes that this
aim is suited to man inasmuch as man is filled to overflowing
with animality, and inasmuch as he is a rational creature, this
is said not only in relation to the spouses, but also and more
particularly to the progeny, without which the secondary end
would not flow from the first. The dignity of the child, and the
peculiar demands which his education makes, necessitate the
parents’ uniting their resources.

The human essence is manifested in different ways in man
and woman. Their temperaments are different and tend to com-
plement each other. Of their union there results a more com-
plete man, a human capable of being responsible for the de-
mands of the rationality of the children. Their intellectual and
moral gifts, their sentimental resources, their tastes, and their
aptitudes produce a balanced and fertile whole. The support
which they give each other is of such a nature as no other type
of community could provide. The result is that by completing
each other and by making their union ever more intimate, hus-
band and wife succeed not only in perfecting each other, but in
bringing about the conditions required by the spiritual char-
acter of the offspring.”®

torium alicujus alterius operis, ut quidam dixerunt, cum ad quodlibet aliud opus
convenientius juvari possit vir per alium virum quam per mulierem; sed in adju-
torium generationis.” Ia, Q. 92, a. 1.

26“ Non est bonum hominem esse solum; faciamus ei adjutorium simile sibi.”
Gen. 11, 18.

“ Ratio naturalis ad ipsum inclinat . . . Secundo, quantum ad secundarium
finem matrimonii, qui est mutuum obsequium sibi a conjugibus in rebus domesticis
impensum. Sicut enim naturalis ratio dictat ut homines simul cohzbitant, ratione
cujus dicitur homo naturaliter politicus; ita etiam eorum quibus indigetur ad
humanam vitam, quaedam opera sunt competentia viris, quaedam mulieribus.
Unde natura monet ut sit quaedam associatio viri ad mulierem in qua est matri-
monium.” Suppl., Q. 41, a. 1.

“Quod est conveniens naturae differentiae, qua species humana abundat a
genere, inquantum est rationalis . . .” Ibid, ad 1.
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Since it pursues a common good—namely, the survival of the
family and the nation, the very perpetuation of the race—mar-
riage cannot have as its principal object such a limited thing
as the contentment of the senses or mere carnal pleasure. De-
lectation is never an object, but a stimulant necessary for the
sustaining and intensifying of action; and it draws, as does the
latter, its justification from the honesty of the end in view.*
Nevertheless, since the initial original fall, conjugal relations can
be considered as a ““remedy ” to the weakness of the spouses.
And, still under this light, it becomes a factor of moral progress
between the spouses.?” Yet the personal perfection of the
spouses is not, as Dr. Doms pretends, the principal aim of the
institution of marriage.?®

In the first place, the requirements of the person are not
coextensive with the family circle. The spouses are capable of
material and spiritual development which surpasses consider-
ably the means at the disposal of the ordinary home. Only the
cultural and religious environment is suitable to the satis-
faction of their lofty and vast aspirations.® By reason of
his superior spiritual faculties, man has a personal end which is
situated beyond the horizons of the family as such, even though
he may find in the obligations which it entails a rich abundance
of moral virtues and charity >

“Pro fine secundario (matrimonium) habet in hominibus solum communijcationem
operum quae sunt necessaria in vita. Et secundum hoc fidem sibi invicem debent,
quae est unum de bonis matrimonii.” Suppl., Q. 65, a. 1.

“ Zelus viri ad uxorem, et uxoris ad virum, naturalis est.” Suppl., Q. 65, a. 1,
sed contra.

28 Suppl., Q. 42, a. 2.

2 Suppl., q. 42, a. 2.

28 Dr, Herbert Doms, Du sens et de la fin du mariage. Paris, 1937.

2% “ Homo autem adhuc ordinatur ad nobilius opus vitae, quod est intelligere.
Et ideo adhuc in homine debuit esse majori ratione distinctio utriusque virtutis vel
sexus, ut seorsum produceretur femina a mare, et tamen carnaliter conjungerentur
in unum ad generationis opus. Et ideo statim post formationem mulieris, dicitur
Gen. II, 24: Erunt duo in carne una.” Ia, Q. 92, a. 1.

30 ¢“ Omnis actus in quo impletur praeceptum est meritorium si ex caritate fiat.
Sed actus matrimonialis est hujusmodi . . .” Suppl, Q. 41, a. 4, sed contra.
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In the second place, family society, in order to be able to
bring about personal perfection, must be good, must itself be
constituted in conformity with the exigencies of its nature. It
cannot make its members better unless it proposes to them a
good which they cannot find outside it, a better good than that
which their individual actions themselves bring about. And
this good, superior to that of each of the individual contract-
ants, is without a doubt to be found in the good of the species,
which constitutes a more universal objective, an objective which
claims, on the part of those who pursue it, more spiritual fer-
tility and less self-interest. Consequently, the spiritual fecun-
dity of the family is conditioned by the pursuit of its essential
ends, and the personal rectitude of the spouses is conditioned
by their conjugal righteousness.*

23

“ Omnis actus virtutis est meritorius. Sed actus praedictus est actus justitiae . . .
Ibid. .

“8i enim ad actum matrimonialem virtus inducat vel justitiae, ut debitum reddat,
vel religionis, ut proles ad cultum Dei procreatur, est meritorius.” Ibid., c.

“8i vir et uxor sint . . . virtuosi, poterit eorum amicitia esse propter virtutem.
Est enim aliqua virtus propria utriusque, scilicet viri et uxoris, propter quam
amicitia redditur jucunda utrique. Et sic patet quod hujusmodi amicitia potest
ess¢ et propter virtutem, et propter utile et propter delectabile.” Comm. Eth.,
n. 1728.

“ Secundum rationem boni quod est objectum dilectionis, magis sunt diligendi
parentes quam uxores: quia diliguntur sub ratione principii et eminentioris cujusdam
boni. Secundum autem rationem conjunctionis magis diligenda est uxor: quia uxor
conjungitur viro ut una caro existens, secundum illud Matth., XIX, 6: Itaque jam
non sunt duo, sed una caro. Et ideo intensius diligitur uxor . . .’ Ilallae, Q. 26,
a. 11.

“ Cum membra corporis sint quaedam animae instrumenta, cujuslibet membri
finis est usus ejus: sicut et cujuslibet alterius instrumenti. Quorumdam autem
membrorum corporis usus est carnalis commixtio. Carnalis igitur commixtio, est
finis quorumdam membrorum corporis. Illud autem quod est finis aliquarum
naturalium rerum, non potest esse secundum se malum . . .” Cont. Gent., L. 3,
c. 126.

81 “ Sicut autem est vere bonum quod conservetur corporalis natura unius hominis,
ita etiam est quoddam bonum excellens quod conservetur natura speciei humanae.”
Iallae, Q. 153, a. 2.

“ Usus autem venereorum . . . , est valde necessarius ad bonum commune, quod
est conservatio humani generis. Et ideo circa hoc maxime attendi debet rationis
ordo.” Ilallae, Q. 1583, a. 8.
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Finally, if most people cannot attain individual perfection
except in the state of matrimony, it does not follow that per-
fection can be found only in this state. Perfection, therefore,
cannot represent the exclusive and distinctive end of marriage.
On the contrary, it is the common effect of all forms of associ-
ation and of all the walks of life.*

The friendship of husband and wife, founded either on an
imaginary or a really lived common life, is not the principal aim
of marriage. It constitutes in itself an honest and desirable
good, but marriage remains oriented to the procreation and the
education of children.

Conjugal love, in effect, is necessarily related to parental love.
The former depends on the latter and is subordinate to it. The
one does not bring about the other by way of natural extension,
but by way of an internal end.

Conjugal love is not a pure and simple friendship, a commun-
ion and a commerce founded on the equality of souls and ideals.
It is more than that. It is an intimacy, of spiritual character,
but indispensably founded on the difference between the sexes.
This is the basis of the specialization of marriage, this is what
gives it its peculiar characteristics, which makes it different
from all other kinds of friendship. Without this particular char-
acter, it would be companionship, a rather nondescript inter-
course of souls, but not conjugal love.

And we can see the consequences. The conjugal friendship of
persons, because it is founded on the correlativity of the two

“Et quodlibet singulare naturaliter diligit plus bonum suae speciei quam bonum
suum singulare.” Ia, Q. 60, a. 5, ad 1.

“ Natura reflectitur in seipsam non solum quantum ad id quod est ei singulare,
sed multo magis quantum ad commune: inclinatur enim unumquodque ad conser-
vandum non solum suum individuum, sed etiam suam speciem. Et multo magis
habet naturalem inclinationem unumquodque in id quod est bonum universale
simpliciter.” Ibid., ad 3.

“JId enim per se videtur esse de intentione naturae, quod est semper et per-
petuum . . . Quia igitur in rebus corruptibilibus nihil est perpetuum et semper
manens nisi species, bonum speciei est de principali intentione naturae, ad cujus
conservationem naturalis generatio ordinatur.” Ia, Q. 98, a. 1.

32 Iollae, Q. 92, a. 1.
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sexes, is oriented toward a good which is related to both sexes.
Like them, it has intrinsic aspirations to géneration and its fruit;
like them, it finds in offspring its real raison d’étre. Thus if we
wish to introduce a type of order between conjugal and parental
love, we must first say that the former has its fulfillment in the
latter. Conjugal love has not been inculcated in the heart of
man for its own sake, but as a necessary disposition for the
conservation of the human species, as an appropriate atmos-
phere for the generation and the education of the offspring.

A mysterious law wants love to be at the origin of all creation
and of every impulse to good. It allows of no exception. It is to
be found asserted in God, in artists and in parents. In the latter,
however, love is not only the ecstatic contemplation of a half-
glimpsed beauty, but a psychological blending of the authors
themselves, in order to accomplish the work to be done. A
single and unified creation cannot but be the product of causes
previously united by love.

Moreover, not only does conjugal love tend to blossom out
into parental love, but it is in this parental love that it finds its
perfection, that it finds the character of immutability which
makes it similar to divine love.

Our nature is strangely mobile and changeable. That much
can be understood without our having to enter into long and
subtle analyses. Here on this earth, the best things of all grow
pale and wane by themselves, assueta vilescunt. Besides the
disillusion and the deceptions which often follow upon an assi-
duous relationship, we know by experience that even the most
intense and the sincerest sentiments wither and die through the
very fact of their expression and duration. We get tired of
everything. Conjugal love, likewise, would be a fragile and
precarious thing if it did not find a constant renewal and con-
solidation in another love. Indeed, each child which springs
from it renews and reaffirms it. A really new bond, a bond
founded on the common action of generation, and therefore an
ontological bond, is added to the moral bond of the conjugal
union and strengthens it. Each child is the concrete fruit of the

2
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identification which was dreamed about by the spouses. At each
birth, they find themselves truly commingled in one same blood,
one same flesh, one same soul. It is the union carried to its
ultimate perfection, to its utmost degree of intimacy. And this
is self-evident, since the child is the object of conjugal love and
since everything finds in its end its integral accomplishment.***
e) Marriage is free

The family is an institution with a natural foundation, that
is, an institution the destiny and the laws of which have been
determined by the Author of nature. Nevertheless nature does
not force any man to enter into the state of matrimony and to
found a family. It only tends toward that. It incites individuals
to perpetuate themselves, to survive through the procreation of
similar beings, of beings united to them, of beings who will be a
continuation of themselves. In all times, all well-born men have
understood that the spirit, the traditions, and the patrimony of
the family and the nation were a good which was not their own,
but which had been bequeathed to them with life and which had
to be passed on. Personal survival, the perpetuation of the
family, and the enduring of the nation have always been con-
sidered as things naturally desirable.

Nevertheless a tendency, even a natural one, always takes
on the mode of the subject in which it is inscribed. If it is in a
rigid nature, it takes on the nature of a determining impulse:
if, on the other hand, it is found in a free nature, it always falls
in some way under the rule of liberty.** It is thus, too, with the
natural inclination of man toward conjugal life. If it is deter-

322 “ Causa stabilis et firmae conjunctionis videntur esse filii . . . Et hujusmodi
ratio est, quia filii sunt commune bonum amborum, scilicet viri et uxoris, quorum
conjunctio est propter prolem. Illud autem quod est commune continet et conservat
amicitiam quae . . . in communicatione consistit.” Comm. Eth., n. 1724.

38 « Aliquid dicitur esse naturale dupliciter: Uno modo, sicut ex principiis naturae
ex necessitate causatum: ut moveri sursum est naturale igni . . . Et sic matri-
monium non est naturale: nec aliquid eorum quae mediante libero arbitrio com-
plentur. Alio modo dicitur naturale ad quod natura inclinat, sed mediante libero
arbitrio completur: sicut actus virtutum dicuntur naturales. Et hoc modo matri-
monium est naturale.” Suppl., Q. 41, a. 1.
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mined as to its finality, that is, from the point of view of its
final specification, it remains free from the point of view of its
exercise. Anyone who wants to can marry. Every man is in-
clined to it, but no one in particular is obliged to marry solely
because of the impulse of nature. Duties do not all bind to the
same extent; they can give precedence to one another, depending
upon the case. Of all the functions which can contribute to the
common good, each man chooses the ones which are most
convenient to him, and whatever offers some manner of incom-
patibility with the selected mode of contribution is by that very
fact eliminated. This is the way that Saint Thomas, who holds
that the inclination is common to all, teaches that the duty of
begetting concerns only the human race considered as a whole.
Inclination is a physical force, whereas duty is a moral thing,
a thing which is considered in the light of objective and sub-
jective circumstances. Thus it is that, if entrance into the state
of matrimony always represents a possible obligation, it does
not constitute for every individual in particular a real and
actual obligation. From the point of view of its exercise, it is
submitted to the choice of freedom, albeit that this choice must
be rationally motivated. And everything that is related to the
common good, which is so complex in its essence, is derived
only from the entire collectivity of men, and this latter, as we
know, is essentially different from its individual members.**

34 “ Diversificantur ea quae sunt de jure naturali secundum diversos status et
conditiones hominum.” Suppl., Q. 41, a. 1, ad 3.

“ Natura inclinat ad aliquid dupliciter. Uno modo, sicut ad id quod est neces-
sarium ad perfectionem unius. Et talis inclinatio quamlibet obligat: quia naturales
perfectiones omnibus sunt communes. Alio modo inclinat ad aliquid quod est
necessarium multitudini. Et cum multa sint hujusmodi, quorum unum impedit
aliud, ex tali obligatione non obligatur quilibet homo per modum praecepti, alias
quilibet homo obligaretur ad agriculturam et ad aedificationem et ad hujusmodi
officia quae sunt necessaria communitati humanae; sed inclinationi naturae satisfit
cum per diversos diversa complentur de praedictis.” Suppl., Q. 41, a. 2; Ilallae,
Q. 152, a. 2, ad 1; Q. 154, a. 2.

“ Natura humana communiter ad diversa officia et actus inclinat . . . sed quia
est diversimode in diversis, secundum quod individuatur in hoc vel in illo, unum
magis inclinat ad unum illorum officiorum, alium ad aliud . . .” Suppl, Q. 41,
a. 2, ad 4.
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This voids the arguments of those who consider marriage, in
view of its being ordained to the common good, as obligatory
for each and every one.

1) The family is a society

It will be easy to admit, therefore, that the society of the
family, like all other types of society, is the result of the union
of souls, the result of an agreement of spirits and of the acqui-
escence of wills. Two free persons become united to each other,
two persons in whom animality is sublimated by a spiritual force
and purified by a divine fire. It is thus from the most deliberate,
the most mature, and the most profound choice imaginable that
the family springs. It is the fruit of a mutual consent, that is,
of a reciprocal impetus of wills and a mutual embrace of souls.

This union, unlike that of the body, proceeds entirely from
intimacy and is designed to endure. The consent given by
husband and wife signifies that they bestow themselves upon
each other with a view to entering upon the institution of mar-
riage. And since i, is institutional in character, this consent
has a double effect. It is the source of a right: it brings about
the equality of the contractants and makes it understood that
they owe themselves to each other. Then, it confers upon them
the prerogatives which are consequent upon their union.

To be more exact, let us note that it constitutes the persons
first of all as persons in a society. It unites them with a view
to the fulfillment of a common purpose, but in such a way that
the juridical relationship which ensues draws its nature and its
properties from the common aim which is sought.** And since
this aim is common, it will result in a hierarchical relationship.

35 « Cum matrimonium sit quaedam relatio.” Suppl., Q. 47, a. 4.

“Relatio quae est matrimonium, ex una parte habet unitatem in utroque
extremorum, scilicet ex parte causae, quia ad eamdem numero generationem
ordinatur; sed ex parte subjecti habet diversitatem secundum numerum. Et ideo
haec relatio est una et multiplex. Et secundum quod est multiplex ex parte subjecti,
significatur his nominibus, uzor et maritus; secundum autem guod est una, signifi-
catur hac nomine, matrimonium.” Ibid., Q. 44, a. 1, ad 3.
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It will produce an order, which, though still rudimentary, is
ordained to its completion in the birth of children. It is the
peculiar quality of institutions to project themselves over indi-
viduals, to provide them with a juridical statute which grants
them, as a whole, a situation which connotes prerogatives and
duties. And from this point of view, man is created the head
and woman his collaborator and his companion.?® It would be
counter to the human dignity of parents and children to leave
generation to the haphazardness of chance meetings, to the
whims of desire and the fantasy of passion. Man—and this is
to his honor—is a responsible being, a being capable of right
and of justice. When he treats with a person, he is capable of
understanding the loftiness demanded by the nature of such
relations and to conform to it. He knows that the person is
capable of foresight and seeks security, and he has the power of
satisfying these needs by engagements and promises. He can
even, if the matter call for it, bind himself by a contract or
form, by an association. It is easily understood that such a
noble and important thing as the procreation and the education
of human beings needs the foundation of a true society. As
Saint Thomas notes in several places, care for the offspring is
greater in man than in the other animals, whereas, on the other
hand, the very nature of the child requires that the parents be
known.®” And how can these reciprocal needs be satisfied except
in the stability of a union?

36 Man and woman are equal but with an equality that is proportional to the
nature of each: “sicut tenetur vir uxori in actu conjungali et dispensatione domus
ad id quod viri est, ita uxor viro ad id quod uxoris est.” Suppl. Q. 64, a. 3.

“ Erunt duo in carne una.” Gen. 11, 24; Matt. XIX, 4.

“ Conveniens fuit mulierem formari de costa viri. Primo quidem, ad significandum
quod inter virum et mulierem debet esse socialis conjunctio. Neque enim mulier
debet dominari in virum; et ideo non est formata de capite. Neque debet a viro
despici, tanquam serviliter subjecta: et ideo non est formata de pedibus.” Ia, Q.
92, a. 3.

“ Feminis maxime incumbit educandae prolis offictum.” Suppl, Q. 44, a. 2.
“ Quamvis pater sit dignior quam mater, tamen circa prolem mater magis est
officiosa quam pater.” Ibid., ad 1.

37 « Gicut parentibus indidit natura sollicitudinem filiis providendi, ita indidit



150 LOUIS LACHANCE

If the consent causes juridical statutes to arise, as well as
rights, unequal with relation to the general welfare of the family
or with relation to the aim of the contract, this is not true with
relation to the object of the contract. The two persons in
question surrender themselves spontaneously and equally to
each other. The domain which one acquires over the body of
the other is at once whole and reciprocal; the two cede and
acquire exclusive title and power in conjugal matters, cor unum
et caro una. Everything which tends to divide or break up this
power is not only perversity and infidelity, but injustice and
breach of contract.

So here we have a notion of the family, with a notion of the
internal order which governs it, an order upon which its peace
depends entirely. It consists in the society of man and woman,
a society established jointly by nature and by liberty, with a
view to the procreation of children or the welfare of the species.®®

reverentiam filiis ad parentes. Nulli autem generi animalium indidit sollicitudinem
filiorum aut reverentiam parentum omni tempore.” Suppl., Q. 54, a. 8, ad 3.

“ Hominibus naturalis quaedam sollicitudo inest de certitudine prolis: quod
propter hoc necessarium est, quia filius diuturna patris gubernatione indiget.
Quaecumque igitur certitudinem prolis impediunt, sunt contra naturalem instinctum
humanae speciei.” Contra Gent., L. 8, c. 128.

“ Videmus enim in omnibus animalibus in quibus ad educationem prolis requiritur
cura maris et feminae, quod in eis non est vagus concubitus, sed maris ad certam
feminam, unam vel plures: sicut patet in omnibus avibus. Secus autem est in
animalibus in quibus sola femina sufficit ad educationem fetus, in quibus est vagus
concubitus: ut patet in canibus et aliis hujusmodi animalibus. Manifestum est autem
quod ad educationem hominis non solum requiritur cura matris, a qua nutritur, sed
multo magis cura patris, a quo est instruendus et defendendus, et in bonis tam
interioribus quam exterioribus promovendus. Et ideo contra naturam hominis est
quod utatur vago concubitu, sed oportet quod sit maris ad determinatam feminam,
cum qua permaneat, non per modicum tempus, sed diu, vel etiam per totam vitam.
Et inde est quod naturaliter est maribus in specie humana sollicitudo de certitudine
prolis, quia eis imminet educatio prolis. Haec autem certitudo tolleretur si esset
vagus concubitus. Haec autem determinatio certae feminae matrimonium vocatur.
Ft ideo dicitur esse de jure naturale.” Ilallge, Q. 154, a. 2.

38 « Ta quae ordinantur ad aliquid unum, dicuntur in ordine ad illud adunari . . .
Et ideo, cum per matrimonium ordinentur aliqui ad unam generationem et educa-
tionem prolis, et iterum ad unam vitam domesticam, constat quod in matrimonio
est aliqua conjunctio secundum quam dicitur maritus et uxor. Et talis conjunctio
ex hoc quod ordinatur ad aliquod unum, est matrimonium.” Suppl., Q. 44, a. 1.
“ Essentiam ejus, quae est conjunctio.” Ibid., a. 2.
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g) The famaly is indissoluble

The family has its essence and its existence from its primor-
dial end. The family finds in this end its raison d’étre, if not
totally, at least primarily. Without generation, there would be
no need for the sexes; and without the sexes, there would be no
marriage, no society of man and woman. As a logical conse-
quence, it also takes its properties—the principal of which are
unity and indissolubility—from its ends.

From the very establishment of Christianity, marriage has
been constantly recognized and safeguarded in its unity. There
may have been difficulties, there may have been infidelity and
adultery, but there was never any public consecration of such
disorders. We cannot say as much about its indissolubility. Not
only has divorce, in the course of this century, made frightening
gains, but it has received almost everywhere official recognition,
legal investiture, and sanction from the community. The num-
ber of dissolutions and of infidelities brought about by this atti-
tude has grown unceasingly. People speak of peace and still
cooperate everywhere with disorder and anarchy. Public powers
everywhere, yielding to the increasing pressure of vice, incor-
porate divorce into their legislation, legitimatize it officially and
thus sabotage the institution which is most essential to the
security, the order, and the peace of societies.

The dignity of the spouses, their mutual security, the con-
sideration and the respect which they owe each other no less
than the edification and the welfare of their children—all these
factors not only demand that they live in society, but that
society itself be endowed with indissolubility. Otherwise, except
for purely accidental cases, the children could not be brought up
as they should. Then too, a sworn trust could be revocable,
friendship would be deprived of its essential characteristics, and
injustice would be regarded as licit.

The family becomes, considered in its essence, liberated from
the will of the contractants. The same thing happens with
regard to its laws and, in particular, to its indissolubility. This
indissolubility does not flow from the whim and the arbitrariness
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of the spouses, but from the very institution itself, and in a
proximate manner; in a more remote fashion, it flows from the
end which was imposed upon it by its divine Author. The
matrimonial bond is indissoluble because it is ordained to a
function which is not temporary, but durable and permanent.
Even in certain animals, where the female cannot go about the
business of maintaining the life of her offspring, we see touching
examples of fidelity and help. Nature, which is never in default
in cases of necessity, natura numquam deficit in mecessaris,
inculcates in the male an instinet of solidarity and care which
lasts until the offspring can test their own powers. And the
difference between man and animals is that the former can
judge to what extent necessities are imposed upon him and what
responsibilities flow from them. Thus it is clear that he can, if
he be endowed with an equitable and judicious spirit, be per-
fectly aware that woman is incapable of suffering alone for the
welfare of the family, for the maintaining and the fitting edu-
cation of the offspring. Outside the purely material needs, which
it is beyond her reach to satisfy, it is quite a task to bring all
the members of an average family to their majority and to
adapt them, bringing into play their native resources, to the
multiple necessities of life and society. The education of a child
is not an easy thing. It begins late, it is pursued a long time,
it is complex. The gentleness and firmness of the father and the
mother together cannot easily be dispensed with if success is to
be reached. Consequently, whoever assumes the responsibility of
marriage automatically assumes the responsibility for a union
which, intrinsically, must needs endure. The very end of this
union is what motivates it and demands that it be stable and
permanent. In other words, the aim of marriage is that which
reveals its nature and its properties.** And if, in moral or politi-

39 « Manifestum est autem quod in specie humana femina minime sufficeret sola
ad prolis educationem, cum necessitas humanae vitae multa requirat quae per unum
solum parari non possunt. Est igitur conveniens secundum naturam humanam ut
homo post coitum mulieri commaneat, et non statim abscedat, indifferenter ad
quamcumgque accedens . . .

“ Rursus, considerandum est quod in specie humana proles non indiget solum
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cal matters, right reason is the criterion of order, who is unable
to see that fidelity is in the right order of things whereas
divorce makes a breach of order and peace?

Divorce is also a threat against sworn faith. The true mean-
ing of honor teaches the well-born person that one cannot give
oneself several times, since the total gift of oneself takes away
the right of taking oneself back. Moreover, it seems to us a
question of right reason to understand that an obligation
solemnly assumed before God and men should be kept at all

nutritione quantum ad corpus, ut in aliis animalibus, sed etiam instructione quantum
ad animam. Nam alia animalia naturaliter habent suas prudentias, quibus sibi
providere possent: homo autem ratione vivit, quam per longi temporis experimentum
ad prudentiam pervenire oportet; unde necesse est ut filii a parentibus, quasi jam
expertis, instruantur. Nec hujus instructionis sunt capaces mox geniti, sed post
longum tempus, et praecipue cum ad annos discretionis perveniunt. Ad hanc etiam
instructionem longum tempus requiritur. Et tunc etiam, propter impetus passionum
quibus corrumpitur aestimatio prudentiae, indigent non solum instructione sed etiam
repressione. Ad haec autem mulier sola non sufficit, sed magis in hoc requiritur
opus maris, in quo est et ratio perfectior ad instruendum et virtus potior ad cas-
tigandum. Oportet igitur in specie humana non per parvum tempus insistere pro-
motioni prolis, sicut in avibus, sed per magnum spatium vitae. Unde, cum neces-
sarium sit marem feminae commanere in omnibus animalibus quousque opus patris
necessarium est proli, naturale est homini quod non ad modicum tempus, sed
diurnam societatem habeat viri ad determinatam mulierem. Hanc autem societatem
matrimonium vocamus. Est igitur matrimonium homini natirale . . .” Contra
Gent., L. 3, c. 122; Ilallae, Q. 159, a. 2.

“ Inseparabilitas, quamvis sit de secunda intentione matrimonii prout est in
officium naturae, tamen est de prima intentione ejus pfout est sacramentum
Ecclesiae.” Suppl., Q. 67, a. 2, ad 3.

“ Omnibus rebus naturalibus insunt quaedam principia quibus non solum opera-
tiones proprias efficere possunt, sed quibus etiam eas convenientes fini suo reddant:
sive sint actiones quaé consequantur rem aliquam ex natura sui generis, sive conse-
quantur ex natura speciei: ut magneti competit ferri deorsum ex natura sui generis,
et attrahere ferrum ex natura speciei. Sicut autem in rebus agentibus ex necessitate
naturae sunt principia actionum ipsae formae, a quibus operationes propriae
prodeunt convenientes fini; ita in his quae cognitionem participant, principia agendi
sunt cognitio et appetitus. Unde oportet quod in vi cognitiva sit naturalis coneeptio,
et in vi appetitiva naturalis inclinatio, quibus operatio conveniens generi sive speciei
reddatur competens fini. Sed quia homo inter cetera animalia rationem finis cognos-
cit et proportionem operationis ad finem, ideo naturalis conceptio ei indita, qua
dirigitur ad operandum, convenienter lex naturalis et jus naturale dicitur, In
ceteris autem aestimatio naturalis vocatur: bruta enim ex vi naturae impelluntur
ad operandum convenientes actiones, magis quam regulentur, quasi proprio arbitrio
agentia.” Suppl., Q. 65, a. 1.
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cost. Circumstances cannot prevail against it, since the obli-
gation has been contracted because of an imperious good, a good
which is well above the fluctuations of life and human liberty.

Now, the sentiment which is at the root of the family society
and which must constantly animate it is friendship. The friend-
ship which exists between man and woman, says Saint Thomas,
seems to be the greatest that can possibly exist.** Man seems
to be willing to abandon even beings as dear to him as his own
father and mother in order to deepen the friendship he has with
his wife.** Now, if the least of friendships is considered in terms
of eternity, what must be said of one which is so strong as to
bring about such breaks in sentimental ties and so deep as to
be bound by a vow? Does this friendship, considered in its very
essence, not connote indissolubility? Could it be brought about
if there were possibilities of infidelity and of eventual breaking-
off? Would it be compatible with such fears and suspicions?
Would the spouses have the forethought and the care they
have for each other if they saw that possibly some day they
would have to part? Would they have the same forbearance in
tolerating each other’s defects and infirmities? Would they so
diligently maintain the relations which spring from affinity?
Would family spirit, fidelity and good morals exist to the same
degree in society? Would not the edification of the children
be irrevocably compromised? If we look at it from this point
of view, as from several others as well, we would have to be
blind not to see that it imperiously demands indissolubility.*?

49« Amicitia, quanto major, tanto est firmior et diuturnior. Inter virum autem
et uxorem maxima amicitia esse videtur: adunantur enim non solum in actu carnalis
copulae, quae etiam inter bestias quamdam suavem societatem facit, sed etiam ad
totius domesticae conversationis consortium; unde, in signum hujus, homo propter
uxorem etiam patrem et matrem dimittit, ut dicitur Gen. II, 24. Conveniens igitur
est quod matrimonium sit omnino indissolubile.” Cont. Gent., L. 3, c. 123.

“ Inter virum et uxorem videtur esse quaedam amicitia naturalis . . . Homo enim
est animal naturaliter politicum; et multo magis in natura hominis quod sit animal
conjugale.” Comm. Eth., n. 1719.

4 Gen. 11, 24.
42« Quia vero necesse est ad id quod optimum in homine, alia omnia ordinari,

conjunctio maris et feminae non solum sic ordinata est legibus secundum quod ad
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There also exists in all this a question of justice. Besides the
injustice implied in the repudiation of a sworn trust, divorce
also connotes several other types of injustice. If it is the man
who takes the first step, then, after having enjoyed her youth,
her fertility, her beauty, her enthusiasms and her total gift of
herself, he leaves the person who was his chosen partner in life
as if she had become a valueless piece of rubbish. How can the
slightest indication of honesty and of human dignity be found
in this? If, on the other hand, it is the woman who takes the
first step, she fails in her duty of submission, she arises against
the order established by God for the good of the home and of
all society.*®

In both cases, serious harm is done to the children. The
spouses have been constituted as trustees of a patrimony which
they are bound to preserve and to enrich before passing it on
to their children. As Saint Thomas says, it is a law rooted in
nature that parents must amass treasures for their children and
make them the heirs of those treasures. That is why he does not

prolem generandum pertinet, ut est in aliis animalibus, sed etiam secundum quod
convenit ad bonos mores, quos ratio recta disponit vel quantum ad hominem
secundum se, vel secundum quod homo est pars domesticae familiae, aut civilis
societatis. Ad quos quidem bonos mores pertinet individua conjunctio maris et
feminae. Sic enim erit fidelior amor unius ad alterum, dum cognoscunt se indivisi-
biliter conjunctos. Erit etiam utrique sollicitior cura in rebus domesticis, dum se
perpetuc commansuros in earumdem rerum possessione existimant. Subtrabuntur
etiam ex hoe discordiarum origines, quas oporteret accidere, st vir uxorem dimitteret,
inter eum et propinquos uxoris: et fit firmior inter affines dilectio. Tolluntur etiam
adulteriorum occasiones, quae darentur si vir uxorem dimittere posset, aut e
converso: per hoc enim daretur via facilior sollicitandi matrimonia aliena.” Cont.
Gent., L. 8, c. 123.

43 ¢ Videtur etiam aequitati repugnare si praedicta societas dissolvatur . . .
Mulier vero ad viri societatem assumitur propter necessitatem generationis.
Cessante igitur fecunditate mulieris et decore, impeditur ne ab alio assumatur. Si
quis igitur, mulierem assumens tempore juventutis, quo et decor et fecunditas e
adsunt, eam dimittere possit postquam aetate provecta fuerit, damnum inferet
mulieri contra naturalem aequitatem. Item. Manifeste apparet inconveniens esse
si mulier virum dimittere possit: cum mulier naturaliter viro subjecta sit tanquam
gubernatori; non est autem in potestate ejus qui alteri subjicitur, ut ab ejus regimine
discedat. Contra naturalem igitur ordinem esset si mulier virum deserere posset.”
Cont. Gent., L. 8, c. 128.
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hesitate to declare that it is in the very demands of nature that
conjugal life be perpetuated until death, since a common aim
demands a common life and a common action.** The safe-
guarding of the material and the spiritual interests of the
children is the business of both spouses during their whole life.

h) Christians must be against divorce

Christians have the satisfaction and the comfort of noting
that on this point as well as on many others, faith extends
reason and confers upon reason the overflow of certitude and
clarity. In the first place, Christ Himself answered the Phari-
sees who wished to tempt Him with the question: “Is it allowed
a man to put away his wife for any reason? ” with, “ Have ye
not read that the Creator, at the beginning, made them man and
woman and that He said:  Because of this, man will leave his
father and his mother and they two shall become one flesh.
What God has brought together, let no man put asunder.”
As they insisted that Moses had authorized the putting away of
the unfaithful woman, He replied: * It is because of the hard-
ness of your hearts that Moses allowed you to put away your
wives. At the beginning it was not thus.” *°

Saint Paul is the faithful echo of the teachings of his Master
on the point when he writes: ““ A married woman is bound by
law to her husband for as long as he lives; but if the husband
die, she is free from the law that bound her to her husband.

““De lege naturae est quod parentes filiis thesaurizent (II ad Cor., XII, 14)
et filii parentum heredes sint. Et ideo, cum proles sit commune bonum viri et
uxoris, oportet eorum societatem perpetuo permanere indivisam secundum legis
naturae dictamen.” Suppl., Q. 67, a. 1.

“ Possessiones enim ad conservationem naturalis vitae ordinantur: et quia
naturalis vita, quae conservari non potest in patre perpetuo, quasi quadam succes-
sione, secundum speciei similitudinem, conservatur in filio, secundum naturam est
conveniens ut in his quae sunt patris, succedat et filius. Naturale est igitur ut
sollicitudo patris ad filium maneat usque ad finem vitae suae. Si igitur sollicitudo
patris de filio causat etiam in avibus commanentiam maris et feminae, ordo naturalis
requirit quod usque ad finem vitae in humana specie pater et mater simul com-
maneant.” Cont. Gent., L. 3, c. 123.

% Matt., XIX, 3-8; Gen., II, 24; Mark, X, 2-12; Luke XVI, 14-18.
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If, thus, while her husband lives, she weds another man, she
will be an adulteress; but if her husband die, she is freed from
the law, so that she is no longer an adulteress in becoming the
wife of another husband.” ** And again, “ Regarding married
people, I enjoin, not I but the Lord, that the woman leave not
her husband; if she is separated from him, let her not remarry,
or let her be reconciled with her husband; likewise, let not the
husband repudiate his wife.” *

Rising to the loftiest heights of mystical consideration and
attempting to reveal to us the mystery of the integration of
marriage into the sublime economy of the Redemption, the
Apostle writes, again: “ Let women be submitted to their
husbands, as to the Lord; for the husband is the head of the
woman, just as Christ is the head of the Church, His Body, of
which He is the Savior. Thus, just as the Church is in submis-
sion to Christ, so must women be in submission to their hus-
bands in all things.

“ Husbands, love your wives just as Christ has loved the
Church, has sacrificed Himself for her, so that He might sanc-
tify her after having purified her in baptismal waters. . .
Thus it is that husbands must love their wives as their own
bodies. He who loves his wife loves himself. For never has
anyone detested his own flesh; but rather he nourishes it and
covers it with care, as Christ does for the Church . . . . That
is why man shall leave his father and his mother to attach him-
self to his wife, and the two shall become one flesh. This
mystery is great; I mean to say, with regard to Christ and the
Church.” *8

We can without doubt deduce from this text that marriage is
the sign, the symbol of the union of Christ and His Church.*®
Just as the Divine Word and the flesh taken on by Him, just as
Christ and His mystical body are one, so do man and woman
become one in the conjugal union, “ one flesh.” Similarly, just
as the Word will never abandon humanity to which He once

#¢ Rom., VII, 2-3. 47 I Cor., VII, 10-11, 39. 8 Eph., V, 22-23.
4 Lusseau et Colomb, Manuel d’Etudes Bibliques. T. V, 2¢ partie, p. 56-57.
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joined Himself, just as Christ shall never be unfaithful to His
Church “ unto the consummation of the world,” so the bond
which unites the souls of the spouses must be considered indis-
soluble. Without this, marriage would not be the symbol of
the eternal embrace of the Word and the humanity of Christ
and the souls. It would be prevented, on a supernatural plane,
from attaining one of its essential ends.

It would be idle to try to explain teachings so clear and made
more precise by the testimony of the Fathers and the Councils.
Up until the time of Luther, the inflexible attitude of Christen-
dom with regard to the indissolubility of marriage was known
and admitted by all. It is with difficulty that the adversaries
have been able to find signs of silence or toleration motivated
by very special circumstances. Consequently, every Christian,
if he believes in God and in His Word, has to admit that divorce
is, in the bosom of our societies, a cause of disorder and of
perturbation, and that he must root it out at all costs if he
wishes to recover a true peace.

IT1. TuE EXTERNAL SOURCES OF PEACE

The family is subject to an internal order. When this order
is recognized and actually lived, an element of peace is the
result. A total peace could be the result if it were not perturbed
by external cause. If the family were a perfect, autonomous
society, closed upon itself, independent of all power outside
itself, it would find in its own life the exclusive source of its
production of peace. But such is not the case. Since its real
aim has to do with children, it ends by coming into contact with
both Church and State. It must maintain with both these
institutions relations which are necessarily subordinate.

Indeed, in both cases, the conditions required for the exist-
ence of this subordination are quite clearly defined. The child,
who is the real aim and purpose of the family, becomes the
object of spiritual and temporal powers, constitutes the im-
mediate matter on which both institutions will start to work,
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and which both will try to perfect in the light of the exigencies
of their respective missions. Without the child, there is no
Church, there is no State. Without the ministering of the
family, there can be no sanctification and no civilization. It
follows, therefore, that the life of superior societies as well as
the achievement of their ends is materially conditioned by
welfare and order within the family. It also follows that the
Church and the State hold, from the primacy of their mission,
a certain right of guardianship and control over the family.
“We must consider,” says Saint Thomas, “that of all the
natural actions, only generation is ordained to the common
good. Thus, if nutrition and elimination concern the individual,
generation, on the other hand, concerns the conservation of the
species. And it follows that all things which are related to
generation must above all else be ordained by divine and human
law, since law was instituted to promote the common good.” *°
From these considerations, we can see that the family is in
submission to several external forces, to several forces which
can result in effects either harmful or beneficial to the family’s
internal equilibrium. Thus, if the public power, instead of pro-
tecting the family, instead of helping it achieve its own ends,
oversteps its bounds and creates difficulties for it, the family
becomes dislocated, as it were: it is exhausted, it is subject to
internal weaknesses that have a repercussion on the whole
social order. Or again, if the State takes upon itself rights and
powers which are of the Church, if it mixes into matters which
clearly belong to the spiritual domain, if it favors birth-pre-
vention practices and the dishonest limitation of families, there
result disorders even worse, more prejudicial to and even more
incompatible with peace. Thus we see that there are external
conditions to the peace of the family institution, conditions
which cannot be brought about unless one has set forth before-
hand the de jure relations which must obtain between the family
on the one hand and civil and religious society on the other.

5 Cont. Gent., L. 3, c. 123.
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a) The family is integrated, as elemental nucleus, into the
Church

In the first place, we said a moment ago that the family is
subordinate to religious society, but we must confess that such
a formula is rather inadequate. Strictly speaking, it can be
applied to the pagan family and to certain functions of the
Christian family, such as the generation of children, and to their
profane education; but when applied to the contract which
founds the family, that is to say, to Christian marriage, it is
completely false. We shall therefore divide this question, con-
sidering briefly what are the relations of both Christian mar-
riage and the children who are born of it to the Church and
Christ.

On the Christian plane, the union of the spouses constitutes
an association which is not only subordinated to the Church,
but is integrated into it. After Christ’s transfiguration of the
natural institution into a sacrament, the fusion of souls is
brought about by grace and with a view to the attaining of
ends of a supernatural order. From this point of view, the
family is brought at once into the Church’s own sphere and
subordinated to it in an exclusive manner.

b) The union of the spouses is sacramental

The words which express the consent and bring forth the
reciprocal rights are assumed to the level of religious rites. They
keep their power and their proper meaning; they express the
profound willingness of the spouses to offer mutually the en-
joyment of each other’s person; but they also become instru-
mental bearers, moreover, of a divine virtue which incorporates
them into the order of grace and makes them capable of pro-
ducing an effect of supernatural quality.™

There arises, as we have said, a juridical or moral relationship
from the contract which is the concretization of a right and

51 Cum in matrimonio sit quaedam spiritualis conjunctio, inquantum matri-
monium est sacramentum; et aliqua materialis, secundum quod est in officium
naturae et civilis vitae: oportet quod mediante materiali fiat spiritualis virtute
divina.” Suppl., Q. 45, a. 1.
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which establishes the spouses as a society forever. And as an
immediate consequence of this relationship, there follows the
faculty or the power which they have, the one over the other.
From this there arises the question as to whether this relation
is twofold, whether it is simultaneously natural and super-
natural, whether it is only supernatural, or rather formally
supernatural and virtually natural? Would there not exist,
between the two bonds which it brings about, merely a virtual
distinction, a distinction of rational reason?

We can clarify this point by determining the proper mode of
the causality of the sacramental words. We know, in the first
place, that union can only be instrumental, since God alone can
be responsible for the infusion of grace in the soul. Besides, the
notion of instrumental causality is not constant, uniform and
univocal; it is, on the contrary, capable of being brought about
in polymorphous and analogical ways. When transferred from
the realm of nature to that of grace, it varies considerably.
Thus, for instance, since there is a primordial incommensura-
bility between nature and grace, the power of the words them-
selves does not bring about the effect in an immediate, but
rather in a mediate, fashion. All it can do is to modulate the
spiritual influx of grace, impose a mode upon it and, through a
sort of repercussion, confer upon the produced effect a con-
figuration in conformity with the type of causality involved.
Thus water produces a grace which is an ablution of the soul
and the words of the contract bring forth a supernatural entity
which takes the form of a union, of an inseparable bond between
two souls. Lastly—and this is peculiar to marriage—since the
consent of the wills expressed by the words already possesses
in a natural way the power of creating a fusion of souls, it
follows that the bond concretized by marriage, even though it
be intrinsically and substantially supernatural, remains virtually
natural. Nature is not deprived of her efficacy. This allows us
to maintain that the institution of nature, although incor-
porated into the economy of grace, remains intact and produces,
more or less in the manner of sensitive life within us, all its

3
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effects. It produces them all with more plenitude, since the
inferior becomes, through its very assumption into the nobler,
considerably ennobled and strengthened.

¢) Symbolic and mystical meaning

Nevertheless it is self-evident that the union of the spouses,
by the very fact that it has been transformed from an insti-
tution of nature into a sacramental institution, acquires new
dimensions and an aim superimposed upon those of nature. The
bond of grace, signified by the words and brought about by their
efficacy, becomes in itself, as we have already noted, the sign,
the symbol of the union of Christ and His Church. That is its
first and primary end, its essential end as a sacrament.®* This
figure is no doubt deficient, a figure that is heavily subordinated
to the mystery that is evoked; it is a figure which is hardly
analogical to the sublime reality of the assumption of humanity
by the Divine Word; but it is a figure which gives us an inkling,
however small, of the grandeur of the union of man and woman
—hoc sacramentum est magnum—a figure of speech which
reveals the divine intent of making life sound at its fountain-
head and which also reveals the supreme orientation, given to
the mystery of the transmission and the propagation of life, by
Him who is its Master. Just as the Word indissolubly took on
human nature, so man takes unto himself a spouse; just as
Christ is the Head of the Church, so man presides over the
destiny of the family; *® just as Christ united Himself to His
Church to guide it to perfection, so must man promote the wel-
fare of his wife and of his children; just as the union of the two
natures of Christ gave birth to a new life of grace, so the Christ-
ian union of man and woman gives rise to beings predestined to

52¢«Tn hoc sacramento sunt illa tria. Quia sacramentum tantum sunt actus ex-
terius apprentes; sed res et sacramentum est obligatio quae innascitur viri ad
mulierem ex talibus actibus; sed res ultima contenta est effectus hujus sacramenti;
non contenta autem est res quam Magister determinat (scilicet unio Christi ad
Eeclesiam).” Suppl., Q. 42, a. 1, ad 5.

5 Ia, Q. 92, a. 1, and 2.
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become “ children of God.” There are hosts of such analogies
that one might use.*

d) The child is virtually a “ Son of God”

Looked at from the point of view of the moral bond which
unites husband and wife, the Christian family is, as it were,
taken away from civil life and integrated into the life of the
Church. There are other aspects, however, in which it is not
integrated, but rather subordinated to the divine reality of the
Church. It is, in our opinion, with relation to the kind of agree-
ment which takes place regarding the children, their profane
education, and the atmosphere which must reign in the daily
life of the home.

The child, as we know, does not proceed immediately from
the moral union of the spouses, but rather from their carnal
commerce and their natural fertility. He is the fruit of the
simultaneous activity of liberty and nature, with the result
that, absolutely speaking, he belongs to the order of things of
time. Still, he is as though virtually transferred into the world
of grace.” This much we can understand from the following:
the internal economy of the family is reflected in the way it goes
about attaining its ends; the relations which are discovered in
its internal structure are reproduced when we seek to find out
the order of its various aims. Just as, indeed, the child has for
its immediate cause the procreative forces of nature as well as

54« Tt sicut aliis sacramentis per ea quae exterius aguntur, spirituale aliquid
figuratur; sic et in hoc sacramento per conjunctionem maris et feminae conjunctio
Christi et Ecclesiae figuratur: secundum illud Apostoli Ad Ephes., v. 22: Sacra-
mentum hoc magnum est ego autem dico in Christo et Ecclesia.” Cont. Gent.,
L.4,¢c.78; 1, q. 92, a. 2 and 3.

“ Figuratur enim per hoc (quod scilicet mulier formatur de costa viri) quod
Ecclesia a Christo sumit principium.” Ibid.

“ De latere Christi dormientis in cruce fluxerunt sacramenta, idest sanguis et
aqua, quibus est Ecclesia instituta.” Ibid.

55 < Proles prout est bonum sacramenti, addit supra prolem prout est bonum
intentum a natura. Natura enim intendit prolem prout in ipsa salvatur bonum
speciei; sed in prole secundum quod est bonum sacramenti matrimonii, ultra hoc

intelligitur ut proles suscepta ulterius ordinetur in Deum.” Suppl., Q. 49, a. 5,
ad 1.
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the free will of the parents, and as less proximate cause, the
society of husband and wife (which is intrinsically super-
natural), so indeed does he have as proximate end the con-
servation of the species and of civil society, and then, as less
proximate end, the Church.*® The symmetry is perfect. The
offspring are definitely vouchsafed to spiritual regeneration.
The Christian spouses are not wholly engaged in the cycle of
generation. They are persons and the person, man or woman,
has a spiritual mission to fulfill which allows it to emerge con-
siderably over the sphere of the forces of material reproduction.
The more loftiness there is in a life, the higher over the process of
the procreation of bodies will be the principal interest of that life.

We could even say that, to a certain extent, the family accom-
plishes that which it signifies. It rebuilds unceasingly the Body
of Christ; it gives life and being to children who, in the inten-
tion of Christian parents, already belong to Christ, are already
virtually united to Him by baptismal grace.’” The family in
its own way accomplishes the union of Christ and the Church.

e) Religious repercussion of profane education

We must maintain that the family is still subordinate to the
Church with relation to profane education. It is necessary that

56 « Considerandum est autem quod, quando aliquid ad diversos fines ordinatur,
indiget habere diversa dirigentia in finem; quia finis est proportionatus agenti.
Generatio autem humana ordinatur ad multa: scilicet ad perpetuitatem speciei; et
ad perpetuitatem alicujus boni politici, puta ad perpetuitatem in aliqua civitate;
ordinatur ad perpetuitatem, Ecclesiae, quae in fidelium collectione consistit. Unde
oportet quod hujusmodi generatio a diversis dirigatur. Inquantum igitur ordinatur
ad bonum naturae quod est perpetuitas speciei, dirigitur in finem a natura
inclinante in hunc finem: et sic dicitur esse naturae officium. Inquantum vero
ordinatur ad bonum politicum, subjacet ordinationi civilis legis. Inquantum igitur
ad bonum Ecclesiae, oportet quod subjaceat regimini ecclesiastico . . .” Cont.
Gent., L. 4, c. 78.

“ Quamvis matrimonium sit sacramentum, tamen aliud est matrimonio esse
matrimonium, et aliud est ei esse sacramentum: quia non solum ad hoc est insti-
tutum ut sit in signum rei sacrae, sed etiam ut sit in officium naturae.” Suppl.,
Q. 49, 2. 2, ad 7.

57 « Matrimonium . . . secundum quod consistit in conjunctione maris et feminae
intendentium: prolem ad cultum Dei generare et educare, est Ecclesiae sacra-
mentum. . . .> Cont. Gent., L. 4, c. 78.
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education be one, that it be like the subject in whom it is to be
inculcated. Thus there must be harmony between religious
education, which comes from the Church, and profane educa-
tion, which arises from the family, supported by the cultural
institutions of the nation. And as a result of the former’s having
an incontestable primacy over the latter, and since the former
presupposes the second and uses it as an indispensable base,
the Church is armed with a power of eminent vigilance and of
high domain over the family. She can enjoin its doing its duty
and she can reprehend it if it accomplishes that duty un-
satisfactorily.

f) Family life and charity

Finally, all the natural sentiments which arise from the union
of husband and wife, from the intercourse of souls and bodies,
and from the bonds which are the result of carnal generation,
are definitely ordained to the fomenting of Christian charity,
which is the soul of the Mystical Body, the soul diffused in all
its members by the unceasing action of the Holy Ghost.

It was not the least of the many successes of Saint Thomas
Aquinas to profess that even in the Christian family, grace is
not substituted for nature; it stops up neither its wellsprings
nor its motives, but it uses them and sublimates them by super-
imposing over them perspectives and imperatives of divine
order.*®

The whole scale of relations of consanguinity and affinity is
put to profit. The channels of natural friendship become the
conduits of divine charity. The rudiments of cohesion brought
about by sentiment become as the foundations of the superior
unity which tends to promote divine love. The spiritual com-

58 I1allae, Q. 26, aa. 7-11.

“ Quamvis matrimonium non conformet passioni Christi quantum ad poenam,
conformat tamen ei quantum ad caritatem, per quam pro Ecclesia sibi in sponsam
conjungenda passus est.” Suppl., Q. 42, a. 1, ad 8.

“ Matrimonium principaliter ordinatur ad bonum commune ratione principalis
finis, qui est bonum prolis; quamvis etiam ratione finis secundarii ordinetur ad
bonum matrimonii contrahentis.” Suppl., Q. 67, a. 1, ad 4.
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munion of souls, which is effectively the unitive strength of the
Church, thus is enriched in instinctivity, in spontaneity, in vigor,
and in innerness. The native connaturality on which it is based
gives it a deeper hold on souls and more stability. That is why
the Church, whose principal role is to promote charity among
souls, has always been preoccupied with the safeguarding of the
unity and peace of the family. The nucleus of the sentiments
created by nature constitutes, as it were, the foundations on
which it erects the edifice of the Mystical Body. The friendship
which Saint Thomas qualified as major, firmior, intensa, and
aequalitas keeps, once it has been transfigured by grace, its
eminently unitive character and contributes therefore to the
cohesion and the intimacy of supernatural solidarity.

And here is another element of order which we must respect if
we are to enjoy peace in Christian societies. By the will of God,
expressed both by Christ in His Gospel and by the voice of the
Apostle, Saint Paul, marriage is a divine institution, not subject
to the rulings of civil society. The family itself, considered in
all its extension, is definitely ordained to integration in, through
subordination to, the Mystical Body of Christ. Consequently,
no human power has any right to make it deviate from this
sublime destiny. Everything which bears on the mystery of the
propagation of life and on the moral well-being of this insti-
tution must be protected by civil laws in such a manner as to
guarantee the reaching of this superior goal.

g) Relation of the family to civil power

Christian marriage is not subject to the hegemony of civil
power. It has with civil power only a relation of virtual sub-
ordination. This is not, however, the case with the family.
From the point of view of the procreation of children and of
their profane education, it comes under the jurisdiction of the
State. “ It must be considered,” says Saint Thomas, “ that of
all the natural operations, only generation is ordained to the
common good; whereas, indeed, eating and the secretion of
certain superfluous elements are related to the individual, gen-
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eration is oriented to the conservation of the species.” Conse-
quently, since law has been instituted with a view to promoting
the common good, it is fitting that the matters which have to
do with generation be, before all others, the object of human
and divine laws. Now, positive laws, if they would be truly
human, must flow from natural instinct. It must be the same
in the practical domain as in that of the demonstrative disci-
plines, where all discoveries are grouped about naturally known
principles. But if they are divine, they not only make more
explicit the instinct of nature, but they fill in the gaps which are
to be found in it, since revealed truth is beyond the reach of
natural reason. Consequently, if the instinet of nature, deeply
inscribed in the human heart, demands that the union of man
and woman be individual and one, it is necessary that this be
enjoined also by human laws. Divine law, on the other hand, is
apposed—Dby virtue of the signification of the union of Christ
and His Church with which it clothes the natural institution—
as a supernatural seal on the injunctions of reason.”® Thus we
see that, from many points of view, the family belongs to the
domain of profane things.

This fact being established, we must define the limits of the
power which civil society can exercise over the family, since
it is from respect for jurisdictional bounds that order and peace
arise.

In the first place, with regard to the essential properties of
the conjugal union, such as unity and indissolubility, which have
(as we can well imagine) immediate repercussions on the sub-
stance of the bond, and with regard to the celebration and the
impediments of marriage, the interventions of the State can
have the character only of preventions or of reinforcements
external to ecclesiastic jurisdiction. In these cases we are face
to face with matters which are in the province of religious

5% Cont. Gent., L. 3, c. 123; L. 4, c. 78.

“Sed quia concubitus ordinatur ad bonum totius humani generis; bona autem
communia cadunt sub determinatione legis . . . consequens est quod ista conjunctio
quae matrimonium dicitur, lege aliqua determinetur.” Ilallae, Q. 154, a. 2.
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authority, although they may be, because of their effects on
civil and social life, the objects of profane legislation as well.
It is thus necessary that the laws which emanate from secular
authority be perfectly compatible with the mandates of the
Church. A strengthening force must exert a tension parallel to
what it would strengthen. Any law which infringed upon these
limits would be trespassing and would cause conflicts.

We can understand, notwithstanding this, that in countries
where citizens are divided into several religious denominations,
these rules are difficult to observe. The title of Christian repre-
sents a common ground of understanding which grows smaller
day by day. Except for the Catholics, few people admit the
sacramental and divine character of matrimony; few accept the
recommendation of Christ, “ Let no man put asunder what God
hath joined together.” ®

h) The inviolability of the family sanctuary

There are other matters which are in the domain of the
family itself. Among the principal ones, we might mention the
intimate relations of the spouses or the exercise of the functions
of procreation, the profane education of the children, and the
transmission of ancestral patrimonies. They are closely bound
to the essential raison d’étre of the family as an institution, to
its specific end, to its natural objective. And according to the
principle which must animate all politico-social philosophy, all
these matters must be controlled by the family itself. Indeed, it
is a fundamental rule that control over the means belongs to him
who must attain the ends. It is he who proposes the end who
has in the very first place the right to establish its most proper
order.®* Consequently we must attribute to the family before all
other agents the jurisdiction over these matters. Nature posits
as a duty of the family the physical and spiritual procreation of
the children; and, for nature to be logical to itself, it confers
upon the family the inviolable right to control everything which
has an immediate relation to this mission. This right and this

°® Matt. XIX, 6.

1 ¢ Ordinare in finem est ejus cujus est proprius ille finis.” Iallae, Q. 90, a. 3.
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mission, without being strictly speaking the family’s, are con-
fided to it; the family is their guardian. It is the spouses who
have been constituted as collaborators with the Prime Author
of corporal and spiritual life, and the duty of transmitting this
life has been imposed upon them. As a result of this attribution
of responsibility, parents must enjoy the inalienable preroga-
tives which will allow them to acquit themselves of their duties
well. When the ends are imprescriptible, so are the rights which
guarantee their being pursued.

Still, the family can lose its dignity and its sense of respon-
sibility. Or it may, while always keeping its ideal intact, be
unable to make that ideal materialize in its plenitude. In other
words, the family is an imperfect society, that is, a society which
does not possess the power to attain that self-sufficiency with
which Aristotle characterized the perfect organization. That
is why its insertion into a larger plan of life, a more complete
and fertile one in the State is in general indispensable.

1) Compenetration and mutual conditioning

Civil society is the natural background of the family, the
place where it can find normal conditions for its fullest evolu-
tion. Indeed, the achieving of the common good demands the
assistance of the State and, therefore, the subordination of all
the individual activities which go on in the bosom of the nation.
This law holds for the family as well as for all other forms of
association. And it follows from this order of things that the
State, in subordinating the family to itself, influences it, en-
velopes it in its somewhat universal causality. The State fur-
nishes a more highly organized milieu, one that is richer in
opportunities, thus allowing it to exercise all the better its
fundamental rights and to attain its aims more completely.
It also furnishes the means of adapting education better to the
variety of aptitudes and to the multiplicity of social demands.
On the other hand, it is incurabent upon the State, as we have
already mentioned, to protect life—an outstanding part of the
capital of a nation—by combatting birth-prevention practices
and infanticide. The State can also, with a view to assuring a
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just distribution of wealth, exert a certain influence over all
matters which have to do with public life, and the welfare of the
nation.

We must note carefully, however, that if the power to make
up judiciously for the deficiencies inherent in the organization of
the family enters among the attributions of the State, if it is the
duty of the State to make productive the efforts of the family
and to facilitate the realization of the family’s ideals, it would
be wrong and an assault upon the natural order of justice to try
to substitute itself for the family. It would even be, on the part
of the State, a sin against itself, since it would amount to de-
priving itself of an organization which from many points of
view it absolutely needs.

Without mentioning its contribution in human lives, the
family, conceived in the light of reason and faith, furnishes civil
society with elements and factors of cohesion with which it
cannot dispense. It is the source of friendships. According to
Saint Thomas’ point of view, friendship is supremely necessary
for social life, maxrime necessartus est ut sit amicitia, since it 1s
above all a unitive factor.** Moreover, it is necessary to society.
The reason he gives for this is that it assures, from bottom to
top, the solidarity of all citizens. It begins its work inside the
bosom of the family, in transforming husband and wife, the
children, and all the relatives into islands of stability of great
value and high consistency. We can have an idea of this value
by representing to ourselves that, just as the natural groups
which are formed within an agglomeration are definitely or-

%2 “In societate humana hoc est maxime necessarium ut sit amicitia inter multos.
Multiplicatur autem amicitia inter homines dum personae extraneae per matrimonia
colligantur. Conveniens igitur fuit legibus ordinari quod matrimonia contraherentur
cum extremis personis, et non cum propinquis.” Cont. Gent., L. 8, c. 125; Comm.
Eth., n. 1539.

“Dum enim homo uxorem extraneum accipit, junguntur sibi quadam speciali
amicitia omnes consanguinei uxoris, ac si essent consanguinei sui.” Ilallae, Q. 154,
a. 9.

“Per accidens finis matrimonii est confoederatio hominum et amicitiae multipli-
catio, dum homo ad consanguinea uxoris sicut ad suos se habet.”” Suppl., Q. 54,
a. 8.
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dained to supplying materials which an aggrandized national
life needs, so indeed all the particular modalities of friendship,
which are spontaneously brought about or are definitely the
product of circumstances, are directed toward the integration
and the stratification of the union of citizens.*® Thus, on the
natural level, political unity is found as the end-product of
all friendships and the results from their coordination. Con-
sequently, without the friendship which flourishes in the home
and which is as the condition of all the others, the State
would be deprived of its greatest source of unity, of its best
conjunctive tissue. And thus again we have a few considerations
which help us to see to what extent the Christian family, when
it is organized according to the wishes of nature, contributes to
unity and peace.

The pagans used to speak of justice, order and concord, but
never of peace. That is because true peace is the fruit of a
positive unity, of a unity which proceeds from the intimacy of
the soul. It is founded not only on an external and negative
agreement, but on a sentiment which brings about the adhesion
of the whole being. It can, therefore, only flow from friendship.
And what is friendship without grace? What could its duration
and its sincerity be? What guarantees of unity, faithfulness and
peace could it offer without first being transformed into Christ-
ian charity? Thus we conclude that without charity there
would be no peace, either in the family or elsewhere. Peace is
a plant which germinates and grows only in Christianity. And
if we desire it, let us restore to their old prestige the institutions
of marriage and the family.

Louts Lacuance, O. P.

Université de Montréal,
Montreal, Canada

 “ Omnes communicationes continentur sub politica, sicut quaedam partes ejus.”
Comm. Eth., nn. 1665-1671.



PUBLIC OPINION, DETERMINISM, AND
FREE WILL

(2 )

UBLIC opinion is one of those ill-defined and glib con-
P cepts that we are wont to call upon to tide us over
vague portions in our thought. In the popular mind it
has a dozen more or less variegated uses: it is considered as
the bulwark of democracy, the essential factor to be wooed in
selling merchandise, and the content of a free press. We have
no doubt about its functional value since we are all convinced
that it has tremendous effect on the action of politicians and
other persons in public places. After all, every four years in
the presidential elections we have an unparalleled example of
its power. In a sense it is an intangible factor, yet we know
that its censure is fierce when turned on those who oppose its
decisions—witness the German pogroms against minorities; or
it can be a great power for good, as is shown in such endeavors
as the public health program in this country. What then is
this thing called Public Opinion? How can we specify this
concept? The most fruitful approach to this question can be
found, first, by distinguishing between the sociological group
and the body politic, the state. Next, when this has been done,
we shall ask which of these groups is the proper agent of public
opinion. And finally, we shall inquire into the elements that
go into the making of public opinion.

There is a relationship of a most intimate nature between
the proper object of a science and the knowledge constituting
that science, for the knowledge is after all only the subjective,
noetic existence of the object. We cannot understand the
nature of a science without constant reference to the nature of
the object studied, nor can we hope to determine the extent
of the validity of particular scientific principles unless we con-
sider them in relation to the unique phase of being from which

172
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they are drawn. The object of the sociologist is primarily and
essentially the group, a product of the gregarious instinct. One
distinctive type of group is that formed by human beings. The
term “ sociology ” has come to apply solely to the discipline
concerned with study of this unique type of group. As studied
by the sociologist there is nothing to differentiate the human
group essentially from other types of animal communal life.
There is, however, a greater complexity and richness of institu-
tions observable here, and a much larger variety of means
employed in the functioning of the instinct of gregariousness.
The duty of the sociologist is to examine and describe in
detail the various phenomena observable in this human group.
But in order to specify the nature of the sociological group to a
greater degree we must examine the ends towards which the
gregarious instinct is oriented. For, like all functional units,
the group has unity, and consequently being, only by reference
to the purpose for which it exists.

Group life springs from two different characteristics of the
animal nature: its lack of self-sufficiency in certain lines of
endeavor and its superiority of performance in other lines. As
finite creatures we are not equally capable of performing all
the necessary functions of preserving ourselves and propagat-
ing our species. Or, even supposing that we could manage to
create by ourselves the necessary conditions for getting enough
food and other essentials to maintain ourselves in existence and
to procreate children, we would live but a minimal biological
life. As members of a group, however, we are aided and pro-
tected against the many hazards threatening our life on a
biological plane. For the work that one man is ill fitted to
perform is taken care of by another member of the social
group, who in turn is benefited in some other way by the work
of the former. Thus our need in some fields of activity con-
cerning biological life and our perfection in other fields give
rise to the sociological group. This particular type of group,
therefore, is not a substantial but rather a functional unit
formed under the drive of the gregarious instinct. Its purpose
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is the preservation and propagation of biological life in a better
fashion by reason of a division of labor among the individuals
composing this group.

The proper object of the sociologist is this functional bio-
logical group whose being and unity has been constituted by
an instinctive process and which, consequently, is essentially a
phenomenon on the plane of physical being. Thus sociology,
since its field is of the same general nature as that of other
natural sciences, is one of the physical sciences; and like all
other physical sciences it is limited to investigation of causes
of a physical nature. The sociological object, however, is dif-
ferentiated from the objects of other physical sciences by the
fact that it has the attribute of gregariousness. When once
the group has been formed by instinctive gregariousness,
whereby certain equally instinctive ends are better assured,
there arise within the group functional relationships, institu-
tions, and other phenomena found only in a human group. All
of these group phenomena and relationships serve as means to
the ends of preserving and propagating the physical life of the
members of the group. The sociologist qua sociologist has as
his duty an investigation and description of all the phenomena
arising from groups formed by the gregarious instinct operating
in the fashion unique to man. Consequently, the region in
which sociological principles are valid is rigidly defined by the
fact that its object is formed by an instinctive process; and
these principles are intelligible only in terms of an equally
instinctive, infra-rational, and determined end. This means
that the “Gegeben” of the sociologist is the product of
instinct, that the sociologist draws valid conclusions so long
as they bear on a form of group life dependent for its intel-
ligibility on the functioning of the instinct, so long as it de-
scribes social fact in terms of biological life. A concept can be
sociological only if we find in it some reference to a biological
teleology. Thus labor, economics, housing, health programs
are all of a sociological nature for they contain reference to
human actions that are ultimately significant because they
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serve either to preserve or to propagate the biological life of
the group, because they are intelligible in the final analysis
only in the functioning of some form of group biological life.
Consequently any concept that transcends the purposes of
physical life ceases to be a sociological concept, for it has
passed out of the field proper to that science.

Sociology can validly note and describe in group life the
effects of many factors that it is not fitted to explain in ulti-
mate terms. Examples of this are law, education, art, public
opinion. These concepts cannot be specified and consequently
made intelligible in terms of the instinctive ends of group
animal life. They are significant only in terms of a form of
activity other than biological. When the sociologist comes to
deal with the social phenomenon of public opinion, he can do
no more by use of purely sociological principles to explain this
matter than describe its existence and note the effect it has
on the purely sociological plane.

Public opinion is a difficult concept to handle on a purely
sociological level for it immediately calls in concepts that rise
above the instinctive ends specifying the sociological group.
Explained sociologically, public opinion is a phenomenon pecu-
liar to human groups. Its need is found in the fact that
human groups are not as determined and limited in their
choice of methods to be employed in maintaining the group
physical life as are other animal groups: the forms through
which the instincet of gregariousness expresses itself are more
varied among men. For instance, there is a great variety of
houses, mating is a more complex affair, and physical force
does not necessarily determine who shall be leader of the
group. In other words, the sociologist recognizes a certain
realm of self-determination in the choice of means among
human groups, a variegated method of seeking identical ends.
Public opinion remains an inexplicable phenomenon as long as
we remain on the purely sociological level where the principles
are of a purely positivistic and descriptive nature. Formu-
lating the nature of public opinion sociologically, we say that
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there is a factor in human group life called public opinion
having a decisive influence in determining the means adopted
to carry on the life of that group, and that this factor is de-
pendent for power upon its advocacy by the numerical ma-
jority. But this is not public opinion properly so called, this
is but an inadequate description of its existence.

Public opinion cannot be explained on a sociological basis
because the sociological group is an infra-moral, instinctive
entity while public opinion is a function of a group seeking
ends of moral significance through means that have been
rationally predetermined. The sociological group is not the
source of public opinion but rather the body politic. The
body politic is a moral being having a moral unity resulting
from the voluntary union of free beings in the pursuit of the
Good Life, known in political terms as the Common Good.

Thus we have taken the first step in determining the nature
of public opinion by specifying the functional unit in which
alone public opinion can be found. The ends of the socio-
logical group are fulfilled on an instinctive plane, but the speci-
fying end. of the state is a moral one, the Common Good. The
state is not the product of instinctive knowledge and choice
but presupposes that its members are capable of apprehending
an abstract ideal or good, and of fashioning and choosing the
means best suited to that end. It is a product of reason and
free choice, two functions proper to human beings, and by
which humans are differentiated from all other beings. Hence
on the metaphysical plane of abstraction the state is given
being, unity, and intelligibility by reason of its functional rela-
tionship to the Common Good as an end and purpose. But
because political action takes place among contingent and
finite beings, and because we deal with relative and not abso-
lute values, the empirical form taken by the Common Good
in the historic state will vary. It is in the constitutions of
countries that we find the legalized and empirical interpreta-
tion of the metaphysical concept of the Common Good. Like-
wise the means thought best to realize the end proposed by
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the Common Good will show differences in various countries—
a fact attested to by the differences in laws and administrative
apparatus found in nations.

Public opinion, therefore, is found to be a proper attribute
of a society dependent for its being upon reason and seeking
a moral purpose. What, then, is public opinion? I would
define it most formally as an expression of a prudential judg-
ment given by the body politic concerning the means to be
used in realizing to a greater degree the Common Good. It
differs from law in that it has not received the formalization
that comes from enactment by a legal assembly. It has, there-
fore, to do with the choice of means to be used in gaining the
ends for which the state exists. When we say that public
opinion is a form of prudential knowledge we mean that it
is a knowledge that is intimately affected by, and intimately
affects, all voluntaristic action. Prudential knowledge is always
concerned with action, it is not complete until its precepts
have been realized in objective fact. When the mathematician
knows the square root of two, his knowledge per se is com-
plete, it is not essentially oriented towards further ends. But
when the legislator decides that hourly wages should be raised,
his knowledge has not reached its terminus until something
has been done in accordance with his conclusions. Prudential
knowledge, as evidenced in public opinion, is truly an act of
knowledge, but it is ever concerned with what must be done
here and now; always, however, in view ultimately of the ideal
for which the state stands. Consequently, it is an interpre-
tation of the Common Good in terms of the actual situation
facing the state here and now.

It may be objected that this definition of public opinion as a
manifestation of a trend in national policy is not all-inclusive.
The question may be raised about such tabulations of public
opinion as occur in certain daily papers. To answer this I
would say that in the first place it is very doubtful if such
tabulations are a fair expression of “ public” views. Even
such wide coverage of opinion as the Gallup polls is somewhat

4
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questionable as a valid expression of public opinion. Of course,
it all depends upon what one means by “ public.” For the
purposes of my discussion, in which I am attempting to define
the nature and discuss the role of public opinion in its most
formal aspect, incidental and questionable manifestations of
public opinion, such as appear through the channels referred
to above, need not specifically be considered. The principles
which we shall later attribute to public opinion considered
most formally will apply in a modified form to these particular
manifestations of public opinion.

Thus, in the broadest terms, we have described the nature
of public opinion. But what actually occurs in the forming of
de facto public opinion? Before a decision backed by popular
approval is reached, a process of deliberation occurs. Essen-
tially this is an intellectual act aimed at the final formulation
of some course of action to be taken. Ideally this deliberation
consists of a gathering of all possible information both from
the present situation and from memory of past similar experi-
ences, and in terms of the present unique and unrenewable
circumstances, there follows a decision on the means best suited
to further the Common Good. For instance, during an elec-
tion we listen to speeches of the candidates, read journalistic
interpretations of their platforms, and match the policies of
one against the other, using as a criterion our interpretation of
the Common Good as it appears to us in the present circum-
stances. On the basis of this deliberation we cast our vote,
our act of prudential knowledge, our conclusion on what should
be done here and now.

To assure the validity of this decision made by public
opinion, it is essential that the public have available as many
channels of information as possible. The truth of our eventual
judgment depends upon how well we fathom the meaning of
the situation with which we are faced. Deliberation based on
partial, incomplete, or prejudiced facts cannot possibly come
to a correct determination of a course of action that will benefit
the entire body politic. Consequently, to aid sound delibera-
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tion a free system of news agencies is essential. The news-
papers, magazines, radio, and cinema serve in modern times
as the prime channels through which we come to know all the
various ramifications of an action concerning the common wel-
fare. It is impossible for any one individual by himself to be
aware of all the manifold repercussions of any measure of gen-
eral public interest. Yet these all constitute elements of the
objective context in which action must be taken. Therefore,
for the soundness of a public decision, all facets of the ques-
tion must be shown. Besides these great channels of news
there is also the more restricted one of conversation which,
however, because of its personal nature, has a profound influ-
ence on the crystallization of personal, and consequently public,
opinion.

In order that the public may know completely and truly the
meaning of a matter concerning the public weal, it is necessary
that as much untrammelled expression as possible be given,
for thus only the whole context can be comprehended. Public
deliberation founded on the maximum of honest and freely
expressed views is an essential step in the forming of public
opinion. For it is only by means of a free expression of all
the divergent views that we can thoroughly perceive what
course of action will realize the Common Good most perfectly
in the present context.

Deliberation, therefore, is an essential element in the forma-
tion of public opinion. But deliberation is not the act of a
serene and detached intellect. When we as a public—or as an
individual—deliberate, we are attempting to determine what
course of action will realize most perfectly in a particular situa-
tion our ideal of the Common Good. Here, obviously, value
considerations will have a tremendous impact. But having
spoken of “ values ” and of “ Common Good ” it devolves upon
me to explain these terms more fully.

Throughout this discussion I have attempted to begin each
phase of the subject by specifying it in the most universal
manner; thus the discussion would begin on the metaphysical
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level of being and knowledge, and gradually descend to the
consideration of these universal principles or natures in actual
fact. As a consequence, the state was defined as that moral,
functional being whose purpose is the Common Good of all its
citizens. This is a metaphysical definition of the state, all-
inclusive and applicable to every moral, functional unit of the
same nature. Thus, on the metaphysical level, when we ex-
amine functional beings an explanation is given not in terms
of the operative nature but rather in terms of the end or
purpose sought by a nature in its operations. The operative
being is unintelligible except in terms of the end result, for
only when seeking this goal is its nature realized. For instance,
intellect is meaningless except in terms of knowledge, and
the power of choice has no significance except with reference
to freedom. Consequently, on the metaphysical plane the
emphasis 1s put upon the end sought, the end is the touchstone
in explaining the functional unit, the emphasis is upon the
object, not the subject.

When, on the contrary, we come to the actual existential
level where moral functional units operate, we find that the
universal forms of Good assume multifarious modes. These
empirical modes of being assumed by the abstract Good are
what we call values. How precisely does a value differ from
the Good? Primarily, the difference consists in a shift of
emphasis from the object to the subject. Here we no longer
explain the action of a being in terms of an independent object,
but rather seek to explain the object in terms of the subject.
The concept of value stresses the fact that in large part the
objective context is colored by the psychological affective atti-
tude of the subject, that the object is a good only in terms of
the unique psychological makeup of the subject. This is, obvi-
ously, a complete shift of viewpoint from the previously de-
scribed position. To understand the nature of the being known
as the state we must refer to the concept of the Common Good;
but to explain why to one state the Common Good is a race
superiority, to another a freedom of action under law, and to
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still another a form of collective identification with a leader,
for this we must look to the psychology of the people in the
different states. They have chosen these means because thus
they seem better to realize the ideal of state life as it appears to
them. They have deliberated and passed a judgment on the
means to be taken and in each case the means taken to realize
the same abstract end—the Common Good—have differed
widely. What more need is there to show the impact of value
considerations on the intellectual act of deliberation?

This all-important sense of values that influences our de-
cisions so greatly is the result of many factors. The social and
political milieu into which we are born presents us with a
hierarchy of values that we come to accept without too much
questioning because upon these value postulates the whole
fabric of the social, political, economic, and cultural life of the
people is based. For instance, all phases of American life pre-
suppose that men are born free and equal; every American
accepts this as the supreme political value, the Common Good,
though few could explain their position. Always and in every
decision touching upon American life in general this postulate
is operative, either consciously or subconsciously. It is the
root of belief in an economy of free enterprise, of elections by
secret ballot, of schooling for all; in short, America is unintel-
ligible except in terms of the value of freedom and equality of
all. Hence, any deliberation in American life is sure to bear
in its final judgment the reflection of this predominant value
accepted as the Common Good of the state by this country.
But why is this a supreme value for Americans? Since we
came into being at a time when political freedom was the con-
suming desire of the Western world, it is understandable that
we adopted the principle of freedom in political life. And since
this country, like all courtries undeveloped economically, de-
manded that men work hard and enterprisingly if they would
exist, and since the richness and largeness of the continent and
the newness of the governmental machinery urged people to
work independently with a minimum of dependence on the
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Government, our ideal of economic free enterprise is certainly
not hard to comprehend. Sociologically there were no artificial
caste strata restricting associations and marriages, so here too
freedom was possible and demanded. All of these factors con-
tributed to the building up and general acceptance of freedom
and equality as the supreme value in state life.

All forms of propaganda that are effective manage to affect
this sense of values for thus they affect our prudential judg-
ments. Values are not as a rule built up through a process of
calm reasoning, but rather have a highly emotional content.
Consequently, propaganda has as its end to associate pleasur-
able or painful emotional responses with certain courses of
action to such an extent that we no longer question the validity
of our action or the possibility of the worth of choosing some
other way. An advertising campaign has as its goal to make
the public so aware of the value of some product that this value
completely precludes the possibility of deliberating about the
worth of choosing that article. For instance, hardly anyone
questions the habit of smoking, for the value of this habit has
been completely accepted, though few can say why. So, too,
in more important matters certain values have come to be
wholly accepted by reason of fine propaganda campaigns. I
have in mind the current prevalent acceptance of the doectrine
of determinism that was first propagandized by the great
achievements of natural science, interpreted politically by
Marx, and given a psychological form by Freud.

No one except a fool could help standing in awe of the power
that has gone into the technological advance of the modern
world. Through the broadening of knowledge of the principles
that rule the physical universe, we have been able to control
physical forces for our own purposes until we have come to the
advanced stage where we now are—and there is no sign of
stopping. Applied physical science has completely revolu-
tionized our entire mode of life and there is no one among us
who has not benefited in some way from this advance. But
this stupendous progress has been made possible because we
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could predict what would happen to physical forces under
given circumstances. We could always be sure that under
given conditions the same results would occur, and with the
occurrence of the result man’s life on a physical plane pro-
gressed and became better and easier. The value of predict-
ability, consequently, grew boundlessly in the public estimation.

The ability to predict had obviously solved numberless prob-
lems of physical life. What about applying the same technique
in other fields of human activity? Freudianism and Marxism
arose as doctrines of predictability in the fields of personal
and political life in an attempt to solve the problems here as
applied physical science had done in the domain of physical
life. The deterministic interpretation that had fitted the physi-
cal world so well and that had reaped endless benefits for us
was eagerly accepted as the key principle to all phases of
human activity. Two causes brought about this acceptance:
(1) The patent fact that while by means of the doctrine of
determinism we could predict the results of applied physical
science, thus allowing us to build up the material side of our
civilization to a perfection surpassing the wildest dreams of
past ages, we found ourselves as much entangled in the same
confusion about the same problems of both personal and politi-
cal life as people had been hundreds of years ago. (2) The
instinetive fear arising from ignorance of future events and the
resultant repugnance to take responsibility for action whose
results we could not predict. Psychologically, therefore, we
were perfectly prepared to accept the determinism of Marx
and Freud. We had ample evidence in terms of physical well-
being of the progress that could be made by being able to
predict the future of a course of action; and we had the instinc-
tive drive of fear of the unknown to make us eagerly grasp
anything that could promise a panacea for human ignorance
and difficulties.

When, therefore, Freudianism removed from us all respon-
sibility for our actions by interpreting human beings as crea-
tures determined by psychic forces that lay outside the realm
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of conscious knowledge and by the instinctive drive of sex, the
doctrine was accepted by and large as a key to the solution of
personal human happiness. We now had a principle whereby
we could predict the future course of action of a man, a prin-
ciple of orientation for the multitudinous forces of human
activity. Likewise, when Marxism explained political man
wholly in terms of economic man, we again had a principle of
prediction; we again had a sure principle of order. These two
schools of thought clinched the argument for a deterministic
concept of all forms of existence and activity. If anyone
doubts the general acceptance of Freud and Marx, he has but
to consider how prevalent is the use of Freudian and Marxist
terminology, and how much of current political, educational,
artistic, economic, and medical practice—to name just a few
fields affected—is based upon the presupposed universal truth
of these two doctrines.

The value of determinism, and subsequent predictability of
results, has come to be accepted almost universally in the
present civilization. We want to be as sure about personal
human happiness and political well-being as we are about the
facts of physics and chemistry. The idea of man as a free
being has fallen into abeyance under the popularity of the doc-
trine of determinism. Efficiency, based upon the ability to
predict end results, appears as the most desirable element in
all fields of activity. Thus our hierarchy of values is under-
going a subtle but sure change. Our concept of the supreme
value for political man is being measured in terms of predicta-
bility, in terms of principles drawn from the instinctive activi-
ties of procreation and acquisition. Above we noted that our
concept of the supreme value for political man is freedom, that
deliberation and judgment constituting public opinion have
been carried on under the hegemony of freedom as the supreme
political value. Such a concept presupposes that the ideal of
man is to live as a member of a moral unit, the state, formed
by the rational and voluntary activity of the members, a free-
dom under law. But with the growth in the popular mind
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of the value of predictability and subsequent efficiency in gain-
ing end results, a value that has been impressed upon us by
the strides of applied physical sciences and that has been inter-
preted for us in terms of personal and political life by Freud
and Marx, the ideal of freedom as the supreme political value
will suffer. As determinism and predictability and efficiency
grow in the estimation of the public, public opinion, that extra-
legal form of coercion, that mainstay of our national policy,
will pass its judgments more and more in terms of a deter-
ministic political society. And since determinism and freedom
are incompatible, this means that progressively we tend to-
wards a more totalitarian form of state life. For only when
freedem is minimized under the weight of the restrictions of
absolutistic law, can the ideal of efficiency based on predicta-
bility be realized. In a dictatorial state there is public opinion,
but it is one that is obsessed with the value of efficiency. For
the citizen of the totalitarian state human aectivity has no
value in itself, for it serves only as a means to an end. When
public opinion becomes thus efliciency-minded, it ceases to
conceive of human activity as a good in itself as emanating
from a free agent; human activity for such public opinion is
of _ﬁse only when it aids in the progress towards a predeter-
mined end. There, in the substitution of efficiency or pre-
dictability for freedom as the supreme political value in the
opinion of the public, lies the beginning of change from the
type of community proper to rational and free beings to the
deterministic society that does violence to the nature of man.

WinLiaAMm A. GERHARD

342 Madison Ave.,
New York,N.Y.



THE LAW OF NATIONS AND THE SALAMANCA
SCHOOL OF THEOLOGY *

[ ]

HE Salamancan theologians followed faithfully the
teachings of the Angelic Doctor on the concept of law
in general and of the natural law in particular. They
were able to give a new actuality to both of them by their
dynamic incorporation of the ethical-juridical problems of their
time. But their progressive labor and creative genius are most
manifest in the field of the law of nations. For here they were
able not only to contribute developments and applications in
close conformity with Thomistic principles, but to make orig-
inal advances as well in a doctrine that has always been em-
bodied in philosophical-juridical studies. The names of these
great theologians will always be associated with the problems
of the law of nations and with international law, since their
intellectual fostering of these sciences is universally recognized.
To call Vitoria the founder or the father of the law of nations
and of international law may perhaps meet with some opposi-
tion, since the famous “ jus gentium ” has been spoken of from
the days of antiquity. Therefore, to evaluate the doctrinal
originality of the classical theologians it is necessary to compare
their interpretations with those that preceded them. As sign-
posts along the way we shall briefly indicate the Roman, Isidor-
ian and Thomistic ideas pertaining to our subject.

Hi1sTORICAL ANTECEDENTS
I. Roman Law
In the Pandects of Justinian, edited in the middle of the sixth
century (533), is found the very same matter which had been
inherited from the Roman jurists of classical times. One can

* Tn tribute to Francis de Vitoria, O.P., Founder of International Law, on the
occasion of the fourth centenary of his death (August 12, 1546).
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easily recognize a twofold division of law in the doctrine of these
jurists, with distinct concepts.in the terms employed.

Gaius (1607) established the first twofold division: “ All
peoples who are governed by laws and customs utilize a law
which is partly proper, partly common to all mankind. That
law which each people establishes for themselves is proper to
each city and it is called civil law, because it is proper to the
city itself. But that which constitutes the natural law among all
men and which is equally observed by all is called the law of
nations, since it governs almost all peoples.” *

Now we have indicated the first distinction between civil
law, which is proper to each city, and the law of nations, which
is the common inheritance of all mankind, dictated by natural
reason and commonly used in almost an identical manner
among all peoples. In this twofold division we see that the
law of nations is almost identical with natural law, since it
proceeds from natural reason as the directive of a natural order
of juridical relations coetaneous with humanity itself.? By
nature alone all peoples have been led to give almost identical
solutions to the fundamental problems of life before any legis-
lator had established laws in the strict sense. These solutions
were the product of natural reason and they remained separate
from the domain of positive law.* The Roman jurist presents
various examples which in our modern terminology have some-
times been included in natural law and at other times in the
law of nations in the strict sense; for example, the appropriation
of abandoned property, the spoils of war, servitude, imprison-
ment of the conquered, ete., which are commonly considered to
be governed by the law of nations.*

Almost a century later Ulpian (228) proposed a new three-
fold division, which finds foundation in Cicero: natural law,

1Dig. L. 1, tit. 1, 9.

% Dig. L. 41, tit. 1, 1: “ Antiquius jus gentium cum ipso genere humano proditum
est.”

2 Dig. L. 7, tit. 5, 2: “ Nec enim naturalis ratio auctoritate Senatus commutari
potuit.” Dig. L. 4, tit. 5, 8: “ Civilis ratio naturalia jura corrumpere non potest.”

“Dig. L. 41, tit. 1, 1 &3; L. 41, tit. 1, 5&7; L. 1, tit. 6, 1.



188 JOSE MANUEL DE AGUILAR

the law of nations, and civil law. The law of nations as Gaius
conceived it, i. e., as distinct from civil law, is subdivided into
two species. First is the jus naturale, classically defined as quod
natura omnia anmimalia docuit, or as commune omnium, eo quod
ubique instinctu naturae, non constitutione habetur aliqua. Tt
it distinguished from positive law in its origin and governs those
acts which are common to men and animals; for example, the
union of the sexes, nourishment, conservation, and defense. The
second 1s the jus gentium, quo gentes humanae utuntur, not
only as something proper but even exclusive to men alone,
although for their general use. The natural law does not re-
quire the intervention of the human will, although its dictates
are moulded by the law of nations; “ by natural law all men are
born free . . . but afterwards the law of nations introduced
slavery, commonly admitted as a consequence of war and of
social necessities, which is established by rational intervention.” ®

In the sixth century (533), the Instituta of Justinian renewed
the triple division of Ulpian, but with a difference regarding
the law of nations. To define the latter the formula of Ulpian
was substituted for Gaius’, which made it imperative to seek a
better clarification of the law of nations and of natural law.
This also required that the distinctions of Ulpian be suppressed.
Many times the same expressions are used when one or the other
law is considered and the law of nations is thus made immu-
table.® The very same cases are sometimes considered examples
of natural law and at other times examples of the law of nations,
becoming almost identical in one text: “ The dominion of some
things has its origin in the natural law which, as we say, is called
the law of nations.” *

SDig. L. 1, tit. 1, 1 & 4. ¢ Instit. L. 1, tit. 2, paragraph 2.

7 Qbserve how the text of Gaius was corrected: “ Quarundam rerum dominium
nancisimur iure gentium, quod ratione naturali inter ommnes peraeque servatur;
quarundam iuro civili” (Dig. L. 42, tit. 1,1). But the Instituta say: “ Quarundam
rerum dominium, nanciscimur iure naturali, quod sicut diximus, appellatur ius
gentium; quarundam vero iure civili” The parallelism and variation are clear;
the same can be observed by comparing Dig. L. 41, tit. 1, 9, paragraph 3 with
Instit. L. 2, tit. 1, paragraph 4.



THE LAW OF NATIONS 189

Therefore we may affirm that in the conception of Roman
Law the law of nations only seems to have the characteristics
of universality and rationality and that it sometimes seems to
be almost immutable. A certain intervention of the human
intellect is recognized in its formulation, but it is far from
being a positive law. Under any aspect it had to be incorporated
in the natural law, which proceeds from that * ratio naturalis
common to all men.

II. Saint Isidore of Seville

In the fifth book of his Etymologies the Bishop of Seville
offers us a twofold classification of law. Considering their origin
first, he divides laws into divine and human. The former are
impressed by nature itself, the latter are established through
the customs of peoples.®* The second classification is of greater
importance; to it he devotes chapters IV, V and VI. He again
uses the triple division of Ulpian, but he changes slightly the
concepts and content. He formulates the jus civile with very
little change from that of Gaius.” Abandoning Ulpian’s defi-
nition of the natural law, he insists on its origin and univer-
sality: “ It is common to all nations, since it is given everywhere
by natural instinct and not by any establishment.” In this
broader consideration of the natural law, there is room for that
matter which in the Roman conception of the Instituta pertains
both to the natural law and to the law of nations. The examples
he gives prove this: the union of the sexes for procreation,
nourishment and education of children, common property,
liberty—all things which pertain to the natural law. For those
things which pertain to the law of nations he lists the acquisition
of the things of the sky, the sea, and the earth (res nullius)
and some agreements, as those of depositing, borrowing, etc.
(Chapter 1V).

Since St. Isidore made this change, he also had to change the

& “ Divinae natura, humanae moribus constant” (cap. 2, 1).
®“ Quod quisque populus vel civitas proprium, humana divinaque causa con-
stituit ” (cap. 5).
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conception of the law of nations. The classical formulation is
abandoned to such an extent that it could be said that he chose
none at all. For after enumerating certain cases, he is content
with these vaguely descriptive words: “the law which almost
all nations use.” ** Among his examples we find some that are
included by the Roman law in the law of nations, such as the
jus bolle, the law for the occupation of a fortification, captivity
- and slavery, building, etc. At the same time he includes other
examples, which later on were included in international law:
treaties of peace, marriage with foreigners, etc.*

If St. Isidore conserved Roman terminology, he certainly
departed from its signification and content. Gratian and the
decretists recognized his contribution, but neither they nor he
were able to clarify sufficiently these definitions, which yet
remained vague.

III. Saint Thomas Aquinas

The Angelic Doctor had the wisdom to include within his
system the thought of the most brilliant men of antiquity. He
made use of the greatest authorities, both pagan and Christian,
in regard to juridical matters: Aristotle, the Roman jurists,
St. Augustine, and St. Isidore. He possessed the ability to
assimilate their teachings, many times trying to harmonize and
always to systematize them. But of all these authorities Roman
Law seems to have played the greatest role. We shall briefly
analyze the more obvious texts containing his teaching.

A. In his Commentary on the Book of Sentences (1254-55) *

In his consideration of polygamy St. Thomas develops and
analyzes the different conceptions of natural law. It can be
defined from an intrinsic aspect, through its origin, as Cicero
treated it, or it can be done in a more extrinsic manner, as was

1% Quod eo iure omnes fere gentes utuntur ” (cap. 6).

1 “ Foedera pacis, legatorum non violandarum religio connubia inter alienigenes
prohibita ” (cap. 6).
12 In IV Sent., dist. 83, q. 1, a. 1, ad 4um.



THE LAW OF NATIONS 191

the method of St. Isidore and Gratian, considering it from the
aspect of its Author—God, who implanted it in nature. It is in
this latter sense, when they assimilate the natural law with the
divine, that they state that the natural law is contained in the
Law and the Gospels. But there is also a more objective con-
cept of the natural law, a narrower sense, strictissimo modo, as
defined by Ulpian. In order to treat of it, St. Thomas leaves
out of consideration, although he is not ignorant of it, another
type of law which in Roman terminology is the jus gentium.
This law is derived from  the dictates of natural reason ” and,
although it is distinguished from the natural law strictissimo
modo, 1t seems, nevertheless, to be a natural law in a broader
sense of the term.

There is no doubt that of the three definitions St. Thomas
preferred that of Ulpian. This does not mean that the use of
reason is suspended, as we noted previously.”® For it will always
be the “ natural reason ” which dictates the solutions among
the inclinations we share materially with other animals, al-
though their normative regulation corresponds to entirely dif-
ferent principles in accordance with different natural diver-
gencies.

B. Commentary on the Ethics of Aristotle (1266) **

In his commentary upon the Greek philosopher, St. Thomas
found another opportunity to develop his preference for the
Roman definitions and his inclination to bring the law of nations
into closer harmony with the natural law.

His intention is to harmonize the Philosopher’s twofold divi-
sion of law into natural and legal or positive, with the threefold
division of Ulpian and St. Isidore: natural law, the law of
nations, and civil law. He points out at once the parallelism
between the positive law of Aristotle and Roman civil law. To
determine the nature of the law of nations he distingiushes two
kinds of acts in human nature (always understood in a material

5P, 189. *In V Ethic, L. 12.
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sense) . First, there are those acts or inclinations which man has
in common with the animals; they are the matter of the natural
law, e. g., the law of conservation, nutrition, defense, reproduc-
tion, etc. Secondly, there are those inclinations which are
properly and exclusively the product of rational nature. The
latter are common to all peoples and are called the law of
nations by the jurists. St. Thomas’ adoption of the Roman
distinctions is evident. And he adds: “ Both laws are included
in the justum maturale in the sense in which the Philosopher
spoke. It seems, then, that the law of nations pertains to that
law of which we said before, ‘it proceeds not from human
opinion, but from nature itself,” to which man feels himself
inclined by nature.”

C. In the Summa Theologica (1271-73) *°

1. Tract on Law

The problem of the natural law and of the law of nations is
discussed in two places in the Summa. The two solutions might
appear to be contradictory; however, by a comparison of them
and by understanding a distinct sense and finality within them
light will be shed on the true thought of St. Thomas and on
his constant fidelity to the Roman considerations.

In the tract on law St. Thomas examines the theory of St.
Isidore. He asks if the division of human laws made by St.
Isidore is sound.*® It is here that the Angelic Doctor takes his
apologetic or defensive stand.

His problem is the nature of the law of nations. In the body
of the article cited, the law of nations is included within the
positive law. He abandons the distinction of the Commentary
on the Ethics, so that he may now fix his attention upon the
derivation of the natural law. Those laws which are derived
from the law of nations come through deductive conclusions,
while the specific determinations of the generic principles would
be of the civil law. This method of reasoning seems to introduce

*® Sum. Theol., I-1lae, q. 90-97. 18 Sum. Theol., I-1lae, q. 95, a. 4.
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a new difficulty. If the law of nations is included within the
positive law, nevertheless in describing it we should conclude
in a different manner, because the conclusions which are directly
deduced from the natural law also pertain to that law. The
definitions themselves of St. Isidore almost identify the law of
nations with the natural law.*’

How is this apparent contradiction to be reconciled? With
didactic skill St. Thomas himself gives the answer in defense of
St. Isidore’s authority, which he valued so highly.*®

In the solution to the first objection, St. Thomas begins by
stating again the doctrine which he held in his previous works:
“The law of nations is, In a certain manner, natural to man
inasmuch as it is derived from the natural law by way of
immediate conclusion from its principles. Thus is explained the
ease with which men can formulate it.” But to validate the
classification of St. Isidore, which includes the law of nations
among human laws (1st arg.) or positive law (in corp.) he then
states: “ Nevertheless, the law of nations is different from the
natural law, most of all from that viewpoint in which the latter
law is common to all animals.”

The strategy which St. Thomas employed to defend St.
Isidore is clear. St. Isidore could not be defended in his own
terminology and St. Thomas did not hesitate to seek the assist-
ance of Roman Law. The Roman concept of the jus naturale
which had been abandoned by St. Isidore is now invoked to save
the situation. The Isidorian theories had to seek refuge once
more in the sacred formulas of Roman Law.

2. Tract on Justice and Right *°

The problem of the nature of the law of nations inspired the
first and third objections. Ulpian defined the law of nations as
“ that which all people use,” but men can only agree spontan-

17 The law of nations: “ Quod omnes fere gentes utuntur.” Natural law: “ Quod
commune est omnium gentium ” (Etym. L. 5, c. 4-6).

1% Sum. Theol., I-Tlae, q. 95, a. 4, Sed Contra: “In contrarium auctoritas Isidori
sufficiat.”

19 Qum. Theol., I1-Ilae, q. 57, a. 3.

5
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eously on those things which have their origin in their very
nature. It seems that the law of nations must be considered as
a natural law after all. St. Isidore, whose authority is quoted in
the Sed Contra, establishes the distinction between the two.
The progressive reasoning within the body of the argument
seems slowly to depart from the Isidorian conception, as though
St. Thomas did not wish to separate the law of nations from
the natural law. “The natural law is that which by its very
nature is adequated to and commensurate with another.” This
adaptation and commensuration can first of all be imposed by
nature itself in an absolute manner, according to the proper con-
sideration of things in themselves, and it will constitute the
natural law. Again, it might be required as a necessary means
for the realization of a natural end, since it is not imposed by
the absolute nature of the thing, but by something which follows
from the thing itself, and this will be the law of nations. As
examples of the first he offers those things or inclinations which
are common with animals, e. g., conservation, procreation, etc.;
of the second, the division of property, which is not demanded
by nature itself but by convenience for orderly and useful
cultivation and for peaceful possession.

The natural law in the strict sense he circumscribes within
that matter which is common to all animals; the law of nations
is proper and exclusive to rational nature. Therefore, he returns
to the concept of Roman Law. In this sense the law of nations
is “ natural to man, according to his rational nature.” And for
the first time St. Thomas ends his development with the famous
formula of Gaius: “That which the natural reason ordains
among all men and which is equally observed by all is called the
law of nations.”

Although St. Isidore’s distinction of the law of nations in
regard to the natural law is granted, since the article closes
with the text of Gaius, the impression is left of a law of nations
derived from the “ natural reason,” of a law which does not
require a special institution, but which springs naturally from
reason (ad 3um), of a natural law which is specifically human.
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In conclusion, we may affirm, after the exposition given, that
the thought of St. Thomas, through the long space of time which
elapsed from his commentary on Peter Lombard (1255) to the
Summa Theologica (1271-73), maintained the same preference
for the Roman formularies. Being faithful to them, St. Thomas
desired to justify and clarify the impressions of St. Isidore, out
of respect for the latter. From Roman Law he took his dis-
tinction and at the same time the tendency to link the law of
nations more closely with the natural law. The law of nations
is common to all men, imposed by the necessities of the same
human nature, founded on the natural reason itself and ex-
clusive to the rational nature. St. Thomas adopted a tradition
which was considered little more than intangible and incor-
porated it within his own system without notable change.

DoctrINE OoF THE THEOLOGIANS OF SALAMANCA

I. Clarification of the Concept of the Law of Nations

To the great theologians of Salamanca was reserved the
task of clarifying these formulas which came—encumbered by
a confusion of ideas—from a far distant past, as well as the
task of defining the limits of these formulas within the field of
law.

For this purpose emancipation was necessary, at least materi-
ally, from the Roman formulas. Vitoria began by stating at
great length the notion of the law of nations left by Ulpian. He
pointed out that the worship of God, the honor due to parents,
etc., properly and exclusively human as opposed to the animals,
all were part of the law of nations, since it is clear that they
pertain to the natural law. But on the other hand, his concept
of the natural law is not clear either: “ There are many things
of the natural law which do not extend to all animals, such as
the worship of God, restitution, etc.” *

De Soto also combats the Roman concept, under which the
Ten Commandments would be considered only as a part of the

20 I, II-Ilae, q. 57, a. 3 (Bk. 3, pgs. 18-14, no. 2).
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law of nations. This criterion of distinction, based upon the
material distinction of each law, is often inexact and therefore
it is necessary to find another differentiating principle which
possesses formal value and which rests upon the same intrinsic
nature of both laws.”* Dominic Bafiez more openly attacks the
Roman conception which joins both men and animals as the
material of the natural law. Among irrational beings there can
be neither justice nor law, and St. Thomas implies only an
analogous sense when he speaks of the absolute commensuration
of justice, common to men and animals. There can only be a
resemblance of proportion in their natural rule. If that is called
the natural law in man which responds to his absolutely neces-
sary requirements, ordained to an end formally known and
towards which he is directed by his conscience and liberty, then
it can only be called a natural inclination or instinct in animals.
Upon its impulsion, by the absolute necessities of their nature,
they draw towards an end of which they can only have
material knowledge and to which they experience a necessary
attraction. For the apprehension of the end and the ordination
of the means is not in them but in the Author of Nature.?

These theologians were not satisfied simply to rectify the
formulas; they also contributed towards a conceptual clarifi-
cation in their analysis of the conclusions of the law of nations
and towards a formal differentiation.

It is certain that a principle of formal differentiation is found
in St. Thomas, in spite of some of his statements. For while he
gives an adequation or proportion in the natural law, based
upon the very natures of things (absolutely considered), the
proper adequation of the law of nations is based only upon con-
venience which must result from it (because of the consequences
which follow it) .?* Vitoria recognized and enlarged upon this
distinction, for the natural law is commensurated and adequated
in itself (ex sua natura) and it recognizes in itself the equality

21 PDe Soto, “ De Iustitia et Iure,” L. 3, q. 3, a. 8, ad lum.
22« De Jure et Justitia Decisiones,” q. 57, a. 3, dub. 1, concl. 1 & 2.
23 Sum. Theol., II-1lae, q. 57, a. 8-c.



THE LAW OF NATIONS 197

of justice (dicens de se aequalitatem). Vitoria constantly re-
peats that in the law of nations the adequation is further
ordered to another form of justice and is established by human
consent: ‘““That which is not just in itself, but only by a
human statute based upon reason, is called the law of nations,
in such a manner that by itself it does not imply equity, but
only by reason of its ordination to something else, such as war
and other similar things.” **

De Soto explains the difference a little more when he says
that the proper adequation of the law of nations is realized by
considering a certain pre-established end, considered in deter-
mined circumstances.”® He illustrates his statement by the
example of the division of property, required for the mainten-
ance of peace among men, in view of the perverse inclinations
of nature. And then he continues: the law of nations is exclu-
sive to man, because only human reason can make this deduc-
tion of fittingness, deduced from the circumstances ordered to
an end. He uses the words of Gaius, who places its origin in
the “ naturalis ratio,” 1. e., the elaboration of human reason in
regard to the things which the natural law imposes by itself.
The obligating force of the natural law is preceded by an abso-
lute necessity. This character of necessity, upon which Vitoria
insisted so much in his treatment of the natural law, will finally
become a truly differentiating character to distinguish it from
the law of nations.

Vitoria maintained that the law of nations, even though it
derives from the natural law, does not proceed from it by way
of a necessary conclusion. Because in such a case (according
to sound Thomistic doctrine) the conclusion would be of the
natural law. It is not deduced, then, with absolute necessity,
nor is it entirely necessary for the conservation of the natural
law, but “ almost necessary ” (pene necessarium) , because only

24In loc. cit. (Bk. 8, pgs. 12-13, nos. 1&2): “ Ordnatur ad alium justum.”
“Non est aequum ex se sed statuto humano in ratione fixo.” “Non habet in se
acqualitatem ex natura sua sed ex condicto hominum sancitum est.”

* 0p. cit.,, L. 8, q. 3, a. 3.



198 JOSE MANUEL DE AGUILAR

“with great difficulty ” could the natural law be conserved
without the law of nations.?®

Dominic de Soto develops more fully this differential char-
acter by his analysis of the reasoning that produces the con-
clusions of the law of nations. He chooses a principle of the
natural law and therefore one that possesses a necessary char-
acter, for example: men should live in peace. However, in his
reasoning he afterwards introduces a minor premise of contin-
gent character (subsumpta altera praemisa), which is not
natural and the necessity of which depends upon a fact or
supposition of a universal character, for example: granted the
corruption of nature after sin, men would not live in peace nor
cultivate the soil well without the division of property. From
these two premises he establishes a conclusion of the law of
nations, which although it is universal in its extension, has lost
its absolute necessity in the minor premise. Therefore it con-
cludes with only relative necessity, or fittingness.*” He can say,
therefore, in another place that the conclusion of the law of
nations “is derived from the principles of nature, not by a
completely necessary inference, but by fittingness in view of a
determined end, according to the natural order of things.” **

Medina censures de Soto for his affirmation (Bk. I) that the
law of nations is derived from nature through conclusions.
Medina regarded this opinion as final, although de Soto himself
denies it in other places, where he states that this derivation is
made through illations that are not of necessity but of fitting-
ness (per illationes non necessariam sed conveniens). Medina
also insisted on this differential note, when he emphasized
“ certain contingent suppositions ” in the deduction.?

Finally Bafiez also points out, in view of the absolute neces-

28 In II-Ilae, q. 57, a. 3 (Bk. III, pg. 16, no. 4).

22 0p. cit,, L. 1, q. 5, 2. 3.

28 « Flici ex principiis naturae per viam illationis, non omnino necessaria sed rei
naturae ordine ad talem finem conveniens” (L. 8, q. 1, art. 3, ad 2um).

2 In I-llae, q. 95, a. 4: “Facta quadam suppositione” “quod homines sunt
perfidi ut in pluribus "—" supposita imbecillitate naturae humanae quae post
peccatum mansit infecta.”
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sity which is proper to the incident principles of the natural
law and its consequences, that this contingent character of the
conclusions of the law of nations is of “ sufficient probability
and utility for human society.” *°

Expanding yet a little more upon this minor contingent
premise, we can distinguish among the principles themselves.
First are those which indicate a very great convenience or
utility (pene necessarium in Vitoria and de Soto; probable and
useful in Bafiez) for the conservation of the natural law. On
the other hand there are those suppositions which, although
they are of a somewhat contingent character in themselves, yet,
once given, are of a universal character and from which one
cannot prescind; for example, the case of original sin and of
hweman malice which follows from it as a consequence (de Soto,
Medina, Baiiez) .

Since the law of nations does not derive necessarily from the
natural law in its conclusion, it will need the consent of men
for its establishment. * It receives its sanction from the consent
of men,” Vitoria said. But that consent, which in some con-
crete cases might be expressed, is usually tacit and, as de Soto
affirmed, “in order to constitute the law of nations, it is not
necessary that all men should meet in one place,” nor is it
necessary “ that a principle be imposed which is held through-
out the world, but the common consent of men is sufficient and
that it be introduced by custom as very fitting for the natural
law.” #

All of the theologians insisted upon this customary character
of the law of nations and F'rancis Suarez also insisted upon it
some years later.

II. Comparison of the Natural Law with the Positive Law

When the characteristics of the law of nations have been
pointed out, one can easily see the necessity of including it

30 « Quavis colligantur per consecuentiam adeo probabilem et utilem humanae
societati ” (loc. cit., dub. 2, concl. 2).

31 De Soto, op. cit., L. 3, q. 1, a. 8, loc. cit. ad ultimum. Vitoria “ De Indiis
Secunda,” no. 9.






























































































































































































































































































































































































































