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but more profoundly in its epistemological aspect and the

inspiration deriving from it, the relationship between law
and grace is without doubt the heart of the problem. More-
over, this is no longer a matter of one-sided controversy with
Lutheran theology but, beyond the necessary reaction of the
defense of orthodoxy, of agreement on a radical investigation
of the internal dialectic between law and grace, which Lutheran
intuition has already grasped.

My qualifications in this area are not those of a moral
theologian but rather of a historian of theology, or, more
precisely, in a sociological history, of an historian of the Gospel
among the People of God, at that precise point where the
Gospel is the leaven in the Church, the extent of the mystery
and the place of the Spirit. I do not, therefore, offer a labora-

IN THE RENEWAL of moral theology, in its pedagogy,
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tory-type scientific analysis of the theoretical relationship be-
tween law and grace but, in its effect on concrete behavior (is
this not where the impact of moral theology, a practical
science, lies?), the relationship of law and grace as it actually
exists in the community life of the Church structured by the
Spirit. My profession as historian has led me to look favorably
upon these experiences, whether authentic or deviate, and thus
has made me ultra-sensitive to the present problem, not so
much in its theoretical articulations, urgent as they may be,
but in its community contexts.

It is commonly agreed that the Council directed neither its
attention nor its decisions explicitly to the field of moral
theology. Certainly, many of its documents, in particular the
Constitution Gaudium et spes, furnish copious material; but
today we have to elaborate upon it, drawing inferences from
the many pregnant ideas beneath the texts. Having been
witness to many of them, I would like to note the evangelical
aspiration which impregnates them: how the freedom of the
Gospel, amidst the powers of the world, emanates from the
complex, sometimes turbulent, play of charisms exercised in the
awakenings and movements of poverty in the heart of the
People of God urged forward by its messianic hope: the poor
in the Church are of themselves contesters of the structures,
the moral precepts, the established order, briefly, of the Law
itself. Another example with reference to current controversies:
an accurate knowledge of the concrete relationships between
law and grace will allow us to go beyond the contrasted
positions of “ situation ethics.”

Right at the beginning I must remark that the category
“moral theology,” as distinguished from * dogmatic theolo-
gy,” cannot be employed without reservation. Not that it is
false, but in its pedagogical formalism it separates the elements
of a global perception outside of which truth remains frag-
mented. It is well-known that this distinction is ill-suited to
the ordo disciplinae of Saint Thomas. It is likewise known
that in the Council where the category of pastoral, by way of
distinction and often by way of opposition, was placed ahead
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of that of doctrinal, the impact of the truth of the Gospel on
Christian life—except for the abstract doctrine of apostolic
pragmatism—has not been sufficiently determined. The con-
ditions for a “ pastoral ” magisterium, as it is called today,
that is, of an authentic teaching in which the “law of liberty ”
(a term used by Saint Thomas in referring to the New Law)
dominates and transforms the precepts, cannot be established
except through an integral theology of grace and law. Thus
there is an urgent need to supplant the entire theology of the
Counter-Reformation, using constraint when opportune, both
mental and pedagogical. A wonderful hope, of which moral
theologians can be both witnesses and doers.

What then is my approach as an historian, observing the
performance of the “new law,” the Gospel in history? For it
is in history, a sacred history, that the New Law finds its
subject and its intelligibility.

Savvation History

To begin with, let us register one very important and mean-
ingful fact which reveals a primary law in the life of the Church:
the “return to the Gospel,” according to the full meaning of
this expression, is the condition of a Christian’s presence in
his day, of a presence both in thought and in action, as regards
the formulation of problems as well as pastoral insights. Return
to the Gospel, presence in our day:* baflling dialectic when
subjected to an abstract and detemporalized analysis; but, for
the historian, a homogeneous knowledge of an economy whose
dynamism emanates from an investment by God in history
between the two comings of Christ.

The “return to the Gospel,” by its inspiration, its direct

* We have here the very terms of the Council when in the Decree on Religious
Life it defines the radical principle of renewal: ‘ Accommodata renovatio vitae
religiosae simul complectitur et continuum reditum ad omnia vitae christianae
fontes . . . et aptationem ad mutatas temporum conditiones” (n. 2). Simul is
employed intentionally in its intensive meaning to signify not only a juxtaposition
but an interference. This perfect formula is valid for the renewal of the whole
of the Church.
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reading, its charismatic thrust, is the very principle—pastorally
and epistemologically—of understanding the concrete situa-
tions of today, beyond the data of non-temporal terms and
abstract precepts. This is the way of the Word of God: God
speaks today,—in a community in which the apostolic ministry,
continued by the episcopal ministry, functionally (rule) and
sacramentally (orders) conditions the teaching of the faith
and pastoral conduct. The actual life of the Church, the
hierarchical community of the People of God, is the appropri-
ated theological place, locus ultimo paratus, of theologae and
theological understanding of the “ New Law,” another name for
grace and the presence of the Spirit. Far from yielding to the
counterposition of grace and law, liberty and obedience, their
theoretical and practical articulation manifest their intrinsic
complementarity. Unobtainable in its perfection, the organic
unity of evangelical liberty and preceptive authority is, never-
theless, the permanent intention of our efforts and our re-
searches.

Today: the Christian economy is defined as a history, a
“ salvation history,” which faith, hope and charity, the virtu-
ous organism of grace with its equipage of gifts and charisms,
guides and renders intelligible. But, while being * salvific,” this
history is nonetheless history, embracing secular history whose
total reality is assumed by the People of God, the Body of
Christ animated by the Spirit. “ Spiritus Dei, qui mirabili
providentia temporum cursum dirigit et faciem terrae renovat,
huic evolutioni adest.” ? Tt is within this active presence of the
Spirit that all laws play their part.

Tae ReciME oF THE SPIRIT

The most significant and most famous case in the West of
this “ awakening of the Gospel ” in history is that manifested,
stirred up and nourished by the foundation of the Mendicant
Orders, under the charismatic power of Saint Francis and of
Saint Dominic, the ecclesial context of the theology of Saint

? Gaudium et Spes, n. 26, 4.



RENEWAL OF MORAL THEOLOGY 5

Thomas, unthinkable without this spiritual disturbance. Here
we can only mention this major episode,—from which expressly
proceed our vocation, our life, our institution, our theology.
Let us observe that it was not merely a movement of moral
reform, with a better observance of laws, but, in today’s termi-
nology, a “structural reform,” in which the charisms of the
Spirit consubstantially play their part, and, as always, the
sociological index is the call to poverty, for liberation from the
established order.

The episode of the Spirituals in the Order of Saint Francis,
in their criticism of institutions, legalisms, moral precepts,
suggests (and very much so today) that equilibrium is difficult
to maintain in this evangelism. Let us remember that faith in
the Spirit and sensitivity to the movement of history on the
march toward the end-time have been simultaneous from the
beginning. It has been something quite other than the adapta-
tion of a moral teaching, called eternal, to accidental circum-
stances. It is salvation history in action in history: the
“return to the Gospel ” is provoked by the consciousness of a
violent change of a decayed anthropology and of an out-dated
society: they are being contested in the name of the Gospel.
Here the established Church has been subjected to a difficult
testing, which, while extremely beneficial, has not been without
risk or failure, even in the area of theology. Saint Thomas’s
treatise on the New Law in the Summa is the scientific formu-
lation, in the intellectus fidei, of this lofty experience of the
People of God.

The ultimate reason for this ecclesial and theological opera-
tion is the Incarnation, by which the Word of God becoming
flesh entered into history, which is from now on innervated by
the grace of Christ. Humanization, understood here as moral
and social humanization, is the locus for divinization. Christ
is not a divine being on a visit to the world of men to whom
he would bring, in the nature of a message, the expression of
the general and non-temporal divine will as a super-decalogue.
In him the law is “new”; its precepts and its dogmatic
formulas are but dispositions for justification. (For this reason
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we cannot read the questions of Saint Thomas on law in the
I-II without the III Pars.).

This double historicity, of man and of God, determines an
economy of movement according to the eschatological dyna-
mism of the accomplishment of God’s plan. It is certain that
in Christ the investment is total: all in him, past, present and
future, is accomplished in being, truth and goodness. There
is no longer any need for awaiting another age, an age of the
Spirit, in which all laws, institutions, and even the very
sacraments themselves would be dissolved. Such was the false
utopia promised by the new Gospel under the odd prestige of
Joachim of Flora, which seduced a whole line of “Spirituals,”
including some of the early Preachers. In fact, there is contest-
ation regarding conceptual and institutional data. We know
that Saint Thomas was strongly against these myths.

But this absolute which is Christ does not in any way
preclude distentions in time—the time of the Church—between
the two comings. It is precisely this distention in time (and
in space) which introduces psychological, social and political
dimensions to the history of humanity without impairing its
fidelity to an 1dentical economy. The impact of the Gospel
can be discerned whenever events become “ signs of the times.”
The apostolic and doctrinal import of this evangelical category,
which the Council fixed as a key position and made into a law,
is recognized by all. The reading of these “ signs ” is the work
of faith understanding history within the hierarchical Com-
munity in which presence to the world is the objective title to a
discernment of these *“signs.”® Thus socialization, a typical
phenomenon of the new civilization, engenders human values
in which the Gospel takes on its “ political ” dimension in a
fraternal love which takes possession of the collective struc-
tures: a newness in act in the law of the Spirit and not merely
the reform of a social doctrine laboriously accommodated to a
drastic evolution. Individual morals and preceptive behavior

* Cf. the Constitution Gaudium et spes, n. 44; and John XXIII, Pacem in terris,
n, 160.
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may no longer and should not be based on anything other than
this socialization of the Gospel, within the context of salvation
history. A certain spiritualism of the “interior life,” affected
by the view of eternity, has for a long time led to grave distor-
tions within the Church and thus become alien to the world and
to history. The “ New Law ” is the presence of the Spirit in
the evolution of humanity.*

CREATION AND INCARNATION

In this historical economy-—the Gospel in time—the Chris-
tian finds himself defined by the double dimension of two
mysteries, Creation and Incarnation, or, better still, of the
unique mystery of the Word, realized in two operations: the
Word creator and the Word incarnate. There you have, in
fidelity and through fidelity to this mystery, the twofold cause
of the permanent ““ newness.” Ecce nova facio omnia.® This is
the axiom of the “ New Law.”

God did not create a ready-made universe upon which man
would be placed like an angelic spirit upon heterogeneous
matter or as the foreign spectator of a landscape at one moment
fascinating and at another overwhelming. God has called man
to be his cooperator in the progressive organization of a uni-
verse of which man himself, the image of God, must thus be
the demiurge and conscience. He is precisely and primarily the
image of God inasmuch as, being associated with his creator, he
is by that very fact, in full liberty and responsibility, the
master and builder of nature.

Now, due to the gigantic progression of man’s grasp of
nature, the radical metamorphosis of the conditions of his
cultural and moral growth, the massive involvement of the
construction of societies, we here are becoming aware of this
“ continuous creation,” in a permanent state of innovation, in
man’s creativity. This vision of a history by which man is
continually formed, and in which likewise the Word continually

¢ Cf. the text quoted from the Council.
® Apoc. 21:5.
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manifests himself, is able to renew the biblical revelation of
creation and to nourish a *theology of event” under the
recapitulation of all reality in Christ. Thus God’s Word, once
for all and completely realized in Jesus Christ, preserves riches
forever new in the Church consequent upon the historical and
cultural situations in which they are welcomed and assimilated.
It is the same faith, but it has a history, developments, epochs.
Far from fearing to be dissolved, this faith recognizes, as an
essential condition of its survival, the necessity of being re-
solutely inscribed in the diversity and succession of cultures
which form human history.

Thus the “ New Law ” includes in its insights and in its
exercise a consubstantial coefficient of prophecy in order that
this permanent innovation be honored. Greek thought, which
has always fallen short of the all-embracing reality of history,
and Roman law, whose categories do not lend themselves to
this dynamism without rupture, have not, despite their invalu-
able benefit, adequately responded to this evangelical demand.
It is quite insufficient to say that Saint Thomas baptized
Aristotle; and history is not satisfied with the affidavit Ecclesia
vivit ture romano.

The General Assembly of the World Council of Churches,
which was held July 1968 at Upsala with the active participa-
tion of the Catholic Church, had for its theme: Ecce nova
facio omnia, the verse already quoted from the Apocalypse. At
the opening conference the Metropolitan of Latakia, Mgr.
Hazim, presented the subject in this way:

We will not adopt this phrase as simply a program of study and of
action. That would lead us to the impasse of established orders and
of revolutions: to moralize. No, “T make all things new ” is not a
program but an event, the sole Event of history. We are the
prophets of the new, the visionaries of the resurrected Christ.

The Eastern prelate went on to describe this creator Newness—
the newness of the law—which cannot be explained by the past
but by the future, in this way:
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God comes into the world as to his own encounter; he is up front
and he calls, he upsets, he sends, he causes increase, he liberates.
Any other god is a false god, an idol, a dead god, and it is high
time that our modern consciousness bury it. This multiform god
who inhabits the former consciousness of man is in effect behind
man as a cause; he commands, organizes, causes man to regress and
finally alienates him. There is nothing prophetic about him; on
the contrary, he always comes afterward as the ultimate reason for
the inexplicable or the last recourse of irresponsible people. This
false transcendent is as old as death. . . . On the contrary, the
creator newness comes into the world with the world. It does not
invent itself, nor does it prove itself: it reveals itself. It is either
welcomed or refused but it comes as an event . . . (It is the action
of the Holy Spirit which makes this newness come into the world.)
Without it, God is far away, Christ is in the past, the Gospel is a
dead letter, the Church a mere organization, authority a domina-
tion, mission a propaganda, worship an evocation, and the Christian
way of life a moral slavery.

And he concluded that the Church, the place and sacrament of
this mystery, is “ the prophetic conscience of the drama of
this hour.”

Tue Drcarocur

It is in this context of the mystery acting in history that
is developed and illuminated the dialectic of grace and law
according to which the conceptual and preceptive elements,
transubstantiated by grace, become conditionings, “ disposi-
tions,” according to the unusual expression of Saint Thomas,
of the life of the Spirit. There is no longer the question of
receiving grace in order to become capable of facing up to the
demands of the commandments (such a notion presided over
the construction of the Counter-Reformation catechisms) but
to live in dependence on the interior movement of the Spirit.
In the long run the ethical ideal resides in the fact that man
is a law unto himself and not in the fact that he obeys God’s
command coming from without. Such is the root of Christian
liberty which is certainly not the absence of every norm but
implies the free choice of a line of conduct conformable to
the inner call of grace. Man fixes for himself his own law before
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God: Ipsi sibi sunt lex. Thus the “ evangelical revivals ” in the
Church overcome moral reforms: theological intensity of faith,
exaltation of hope both eschatological and terrestrial, personal
and collective disturbance of fraternal charity, challenge to the
outmoded apparel of society and the Church, charisms of the
presence and work of the Spirit, evangelical counsels assented
to in the gratuity of vocations and human relations: so many
blaring indices of the permanent newness of the “ New Law ”
in the history of the People of God.

Among the many efficacies of this regime, the historian
is able to observe in the facts and theological analyses change
of sense which is operative in the precepts of the so-called
“natural law.” A certain insistence upon this “ natural law,”
its content, its personal and social constraints, strongly risks
atrophying, with reference to Christ, the “law of liberty”
enjoyed by the Christian.

The history of the exegesis and practice of the Decalogue
is very significant here. At times the Decalogue is presented
as the Word that an eternally unmovable God pronounced
about a people which would be taken out of history through
obedience to this Word,—and not as a Word spoken in history
by a God who is making history to a people inserted in this
history. The Ten Commandments would explain the general
and universal conditions of all morality, providing morality
with a series of pronouncements more perennial and unmovable
than are reputed to come from the mouth of God, who is him-
self eternal and unchangeable: “ Thus speaks the Eternal. . ..”
So God says eternally the same thing. That which, in the
preaching of the prophets, indicates the actuality of the Word
of God, is converted into a proclamation of his eternity. There
is certainly some truth in this; but there is the immediate
danger of falling into an abstract deism without history, out-
side the Covenant of the Old Testament, beyond the evangeli-
cal impact of the “new creation” in Christ.

Certainly, going along with the great scientific theology of
the thirteenth century, I continue to think that, without any
detriment to the Gospel and its kerygma, theological reasoning
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can very fruitfully discern, establish, and analyze the rational
and universal structure of this divine law. Thus Saint Thomas
and Saint Bonaventure consider that the articulations of the
Ten Commandments “recte ordinata sunt.” I do not agree
with the Barthian criticism of the Decalogue as natural law.
Under the divine law nature is brought back into its own, and
reason is bolstered in its autonomy of vision and method.
This is what justifies, in documents such as Pacem in terris and
in the Constitution Gaudium et spes, the aforementioned an-
alyses of natural law. It is always true that for the People of
God in the world in formation, an existental consideration
involves the feeling of a presence of the Gospel not only at the
level of pastoral efficacies but at the level of theological and
historical understanding of the Kingdom of God. Otherwise
this “ natural law ” turns into a catalogue of abstract truths
made all the more rigid in the encounter with the movement of
history. Innovation, discovery, creativity, charisms, are all
eliminated from it. This is what happens in certain presenta-
tions of “ social doctrine,” closer in their uprooted universalism
to Wolfian philosophy than to the evangelism of the theology
of Saint Thomas.

An analogous analysis could be drawn of the moralizing
interpretation of the “ Sermon on the Mount,” which makes
from that which is first of all a prophetic proclamation of love
in the actual coming of the Spirit abstract principles of morali-
ty, directed to an accounting of good works.

In the final analysis, such are the relations between ethics
and religion, religion being understood as the “ New Law”
in Christ. The difference of application of categories, the very
vocabulary, demonstrate that we are epistemologically con-
fronted by two types of truth: evangelical truth as prophetic
testimony, as the living message, messianic promise, and moral
truth as enunciated by theological reason. “ Saving ” truth has
in its christological and eschatological concentration a dimen-
sion specifically historical: not formally that which is, but
that which happens, that which we concretely experience, the
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truth of Saint John, pistis and dikaiosuné, the power of the
Church manifested in the Word. The Good News proclaimed
in joy, today. Thus the “ New Law ”: the grace of the Holy
Spirit, communicated in faith, and not written law, consigned
in documents and in principles.

M. D. Cueny, O.P.

Couvent de Saint-Jacques
Paris, France
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time restricted to an elite class, closely supervised by

political or ecclesiastical authority, and regulated by
corporate statutes. In our own times the very idea of this
type of authoritarian control and corporate regulation raises
objections; in fact, the teaching function has been so diluted
that it can be said to be reserved to no one and is open to all.
The audience reached by a journalist, or even a songwriter, is
often greater, due to the multiplicity and facility of means
of expression, than that reached by a professor with degrees
and official approval.

However, to the extent that the teaching profession still
exists, the training of teachers and the establishment of phi-
losophically-oriented programs are less assured and are subject
to many variations, since they are now more greatly influenced
by the movements of public opinion. Political events, un-
predictable as they are, currently have repercusions on the
career and choice of teachers as well as upon the duration of
programs and the spirit of teaching. Teaching must meet the
needs of the people as they are expressed and are capable of
being solved. Hence the demand of truth, to the extent that it
is expressed and wherever it is concretely accompanied by the
willingness to pay the price, bears less on objective and dis-
interested truth than it does on an exact adjustment of the
student for his future tasks, either by organizing the teaching
of moral theology to meet the need of the Church for confes-
sors, or by channelling the flow of students toward subjects
which will immediately assure them of a good position and
answer the needs of economic development and of social
welfare,

It appears, therefore, that the teacher, because of his concern

THE TEACHING FUNCTION has been for a long

18
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for effectiveness, especially in the apostolic and the pastoral
area, tries to become a journalist, if not a songwriter, in order
to get a great hearing. He fears that, unless he does so, he will
be thought of as a mandarin.

The democratization of teaching easily tends towards a
“ massification.” * I do not even wish to speak of the at times
troubling overtones which accompany or run the risk of accom-
panying this symptom: a laziness which precludes sustained
and silent effort; an appeal to the tinkle of vainglory. Above
all there is the objection based on principle: why, what right
have I to oppose them? Even the theologian who, more than
anyone else, should say to himself: “ My doctrine is not my
own,” experiences similar scruples. These he resists to the
extent that he has not fallen prey to an idealistic epistemology
or to phenomenology which denies “ ready-made ” truths, that
is, precisely those which are not for everyone to create for
himself, those which constitute the object of a doctrinal tra-
dition.

We should add that the process is one which is auto-accele-
rating; once a striking formula hits the public ear it resonates
and is amplified so that it seems to be a confirmation of its
truth. It may have been proposed merely as a hypothesis by
the author, but 1t soon succeeds too well for him to withdraw
his conviction that it is firmly established, and thus it immedi-
ately passes for a conclusion of modern science (or an exigence
of the modern conscience) . This is so much so that the author
loses every chance of continuing and of deepening his thinking
on the matter, of keeping his critical spirit on the alert.
Paradoxically, success itself condemns him to psittacism.?

Moral science, and the theory of law ®* which forms part of
it, are particularly suspect. It is amusing to note that Abbé

* Cf. G. Gottier, Le langage de la foi. Fidélité et invention, n Table Ronde, n.
250 (Nov. 1968), p. 67.

2 Cif. J. De Bourbon-Bosset as quoted by P. Gache, La France catholique, July
29, 1966, p. 6.

® There is nothing quite as distressing to the public as this word theory, and
authors avoid it as much as possible.
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J. M. Aubert begins his work, Loi de Dieu, Loi des hommes,
with humble oratorical precautions, as if he needed to beg
forgiveness for writing on so grim a subject.* Not long ago
the manuals showed more boldness; they did not hesitate at all
to affirm as prime and incontestable truths the existence of
divine and human laws, the nature of law, its inviolable power
to bind, etc. We are far from this robust healthiness, which
would pass today for naive triumphalism.

The Abbé Aubert suggests an explanation for this change
of attitude: the decadence of Christian teaching on law. In
the final analysis, I believe that all explanations can be reduced
to this. But it is evident that this decadence depends on many
causes, and it remains to be asked especially what a good
Christian teaching on law should be.

We might think that the rapid and profound changes which
the world has known and is still experiencing are responsible,
to a large extent, for the distrust and even contempt which the
idea of law arouses. Everything changes, challenge is not new,
but it seems that we have a sharper awareness of universal
change. Thus in this constant change it could be said that law
seems to be a stumbling block, an insoluble lump in a universal
fluidity; as soon as a law is established, it weighs down as a
heritage from the past® upon a movement which pushes us
forward; it is always by definition a fixed and circumscribed
conception which prevents us from seeing with a clear and
alert eye the perpetual flow of unrecorded situations wherein
we are led to each moment by a living reality. Established laws
make us react awkwardly to these ever new situations with
a slowness that can never be overcome.

This is presuming that change and constant novelty appeal
to us. Rightly or wrongly, we project all our hopes into the
future: change, novelty, fluidity, by dropping the baggage and

*In the collection “ Le mystére chrétien,” published by Desclée. I am happy to
say that this work contains nothing grim.

® To resent the heritage of the past considered as something weighing down is a
recent and remarkable phenomenon. Up to now, to benefit from the treasury ac-
cumulated by the Fathers and carefully transmitted to subsequent generations had
been considered as an advantage, as the mark of a noble civilization.
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impedimenta of the past, appear to us as positive, I mean
favorable, values, even if they involve risks and force us to
abandon vested interests with legitimate regret. No matter
how respectable these regrets, how justifiable our disturbance,
there is no question of fighting shy of the future toward which
we are heading with joyous fervor, as if we were sure that the
balance sheet of every change, of every step forward, was
necessarily favorable and that every tomorrow must necessarily
sing out precisely and uniquely because it is a tomorrow.

If this act of faith were reasonably based, there would be no
point in eulogizing the law. Rather, it would be more fitting
to challenge all established laws, their restraints, their barriers
that slow us up on the incline down which we are rolling. The
conclusion was drawn in this sense. It is a matter of paring
down as much as possible, of dissolving even that which re-
mains of the legal establishment, of rendering the present
situation uncomfortable, unbearable, of aggravating its irri-
tating aspects, and of laying down justifying bases, if we are
to pave the way for the future whatever it may be.

Of course, we know nothing about the future, except that it
will be necessarily better; to pretend that we can impose
upon it in advance a prefabricated or preconceived plan is not
to follow the rules of the game. Our freedom is not only unable
to choose and to prepare for what “ must ” come, but it would
contradict itself, so to speak, if whatever “ must ” come could
be read in advance. There remains for us only one thing to
do if we wish willy-nilly to contribute to what is coming, if
not to the construction of the future: demolish everything
that exists, make a clean sweep with the intention of accelerat-
ing the course of events. This intention, let us note, is prob-
ably illusory, for it gratuitously presupposes that there is at
least a human activity, a subversive activity, which is endowed
with efficacy and which could in a certain manner affect the
future; but this, contrary to the logic of the system, is to
reintroduce a law.

The true logic of the system is that of fate. Man is just a
straw swept along powerless by the stream of becoming. Our
act of faith is only a sentimental aftermath of faith in a
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provident God who directs the course of history. Thus, just
as economic liberalism began by being optimistic, by thinking
that it could read into the fatality of laisser-faire a natural
providential order but soon becoming pessimistic, so now our
naive confidence in tomorrows which will sing can in the
wink of an eye become transformed, with just as much or as
little cause, into the most somber despair.

In any case, we can observe that to raise a question on
the law is to raise a fundamental question, without doubt the
fundamental question, not only in the order of morality but
with regard to reason, one which affects man and his place in
time and in the universe.

The different problems raised by the tract on law can be
grouped under two headings, simply put, those from the view-
point of doctrina sacra and those from the viewpoint of moral
theology. It is clear what the first point of view entails:
why speak of law in theology when we live by faith and the
Gospel? On the other hand, the theologian, if he speaks of
law, necessarily touches on moral considerations,® and if he
borrows from the moralist, he must supervise the quality of
these borrowings. Thus we will have occasion to control from
this philosophical point of view the very definition of law in
general and more particularly the notions of legislative au-
thority and of the moral obligation of law, which is practically
one and the same problem. Finally, a few remarks will be
necessary touching on the relationship between the tracts on
law and on grace in the Prima Secundae. These problems
will be taken up in four parts: 1. Law in doctrina sacra; I1.
The Thomist definition of law; III. The authority of the legisla-
tor and the binding force of law; IV. The relationship between
the tracts on law and on grace.

I. Law v Doctrina Sacra

Not infrequently we experience a somewhat saddened sur-
prise in seeing theologians devote so much space to law in their

® This is the term employed by Saint Thomas when he laid down the plan of the
Secunda Pars.
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exposition of doctrina sacra; we are inclined to reproach them
for introducing into the simplicity of revelation a foreign
body, a technique, called for by the need or the elegance of
a system. Is this not one more sad result of the treachery of
dialectics? Why water down the pure wine of God’s word?
This kind of uneasiness betrays a certain profane, sociological
and juridical idea of law. The latter seems in effect to come
from a world other than that of revelation, for example, from
canon or Roman law, or from Stoicism, in short, from man,
and we believe ourselves authorized to prune doctrina sacra
of these profane superfluities.

In reality, one has but to read the Bible (this is how theology
got its start) to realize that theologians could not do otherwise
than to speak about law. This is not something which they
have freely chosen to do, not a systematic option which they
had need to justify through some technical concern for the
good order of reason. The word itself is found in the sacred
text and cries out for attention, first of all, by the quite large
number of its meanings.” Once in a great while the word law
is used in an absolute fashion, without any specification, as
when I Mace. teaches that Antiochus gave orders asking the
Jews either to abandon the law or the books of the law would
be confiscated. These books can designate either the Torah
in its entirety or simply the legislative books, either the
Pentateuch in its entirety or only the Book of the Covenant,
1. e., chapters 20-23 of Exodus. Mathathias distinguishes him-
self by his zeal for the law, and he mobilizes the troops crying

7 This observation has been made by Saint Thomas on many occasions; for
example, twice in a row in his Commentary on the Epistle to the Romans. He
notes first of all (in Chapter III, lect. 2, n. 292) that this word designates either
the whole of the Old Testament or one of its parts: and since the Old Testament
is divided into two or three parts, the word can designate either of two different sets
of books, depending on whether the Bible is divided into the Law, the Psalms and
the Prophets, or into the Law and the Prophets. Further on (Chapter V, lect. 6
n. 462) the enumeration is more complete: the word law can designate either the
Old Testament in its entirety, or the Pentateuch, or the Decalogue only, or the
totality of the ritual precepts, or finally such a ritual precept in particular; Saint
Thomas gives a text in support of each of his affirmations.
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out: “Let everyone who has a fervor for the law come out and
follow me.” (I Macc. 2:26-27)

With a specification we often find the expression law of
Moses. Moses in reality is not the author of the law; he
transmits it to the people on the part of God, but God gives
all his laws through the intermediary of Moses, even those oral
laws which have been transmitted from generation to genera-
tion and which are all considered to be connected with the
revelation on Sinai. We still speak of the law of God, a conse-
crated term now become technical, with religious resonances,
and reasonably equivalent to what we call “ revelation.” Un-
doubtedly God communicated his revelation through different
means, but in proportion as devotion to the Law developed
after the Exile, the gift of the Law monopolized the whole of
revelation; this gift sums up the best of all God’s benefits to
his people.

In the strict sense, the word law has come to stand for any
Scriptural text whatever. The case of John 15:25 is well
known: “ But all this was only to fulfil the words written in
their law: they hated me for no reason ”; now this citation
refers back to Psalm 85. We should not forget that according
to rabbinic usage as taught us by the Mishnah (Pirke Aboth),
“ Moses received the law of Sinai and communicated it to
Josuah, and Josuah communicated it to the elders, the elders
to the prophets; the latter entrusted it to the men in the great
synagogue,” which brings us to the generation which edited
the Mishnah, during the second century of our era. Torah
means not only the written Mosaie legislation, the 613 mizvot,
positive as well as negative, extracted from the Pentateuch by
the rabbis, but also the whole doctrine which was transmitted
and taught during the course of centuries regarding law under
the more juridical form of Halakah or under the edifying form
of the Haggadah. All of this would have been known by Moses
through the revelation received on Sinai and faithfully trans-
mitted during the course of time to be divulged gradually as
needed. Some of these traditions, as we know, found their
way into the New Testament, for example, that the law was
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given to Moses through the intermediary of angels. (Acts
7:58; Gal. 3:19; Heb. 2:2; cf. I-II, q. 98, a. 3)

Next, the word law appears in the sacred text as a series of
semantic developments with a firm continuity but also with an
unexpected richness which it has received in the course of
centuries and through various translations. This point is closely
linked to the history of the theology of law itself, but it can
be approached here on the level of vocabulary. It is classical to
lament the fact that the Septuagint authors translated the
Hebrew Torah by the Greek Nomos, which necessarily led to
the Latin translation lex. Certainly, if words were once and
for all univocal signs with unique meanings, we could be con-
cerned about bringing together words which have their respec-
tive origins and a different history and which are, normally,
involved in systems which are different in their signification.
Etymologically the word Torah would go back, according to
specialists, to a root which evokes the idea of “to cast”
(as In casting lots, an oracle, etc.), the role of the priest
seeming actually to have been originally that of a consultant
who makes known the will of the gods rather than a sacrificer,
a role which could easily have been fulfilled by the head of the
family or clan. Hos. 6:6 relates the word Kahen not to sacri-
fices but to the T'orah and the knowledge of God and his will.
Since God is consulted in the case of trouble or litigation, the
answers or judgments received before God in the sanctuary
easily take on the sense of decisions which, from our point of
view, are juridical decisions; the usage has repercussions, ac-
cording to a well-known law, on the original (?) or etymologi-
cal meaning of the word. Similarly, again from our own point
of view, the fact that Yahweh was consulted in order to
resolve problems of conduct gives to the instruction in question
a practical signification, even if the people involved, ignorant
of philosophy, had not even the faintest idea of the distinction
between speculative reason or truth and practical reason or
truth. Let us then avoid introducing into the Bible logical
precisions which do not belong there. Whatever their contents,
the torot are essentially a teaching, an instruction, a doctrine
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from God, and therefore every time God speaks to men in order
to reveal to them his thoughts, his plans, his wishes, there is
torah. In this wide fundamental sense we can clearly see
evolving under the pressure of practice the meaning of a rule
of conduct, of imperative practical truth. This does not di-
minish the fact that the Torah also contains historical accounts,
particularly the recalling of God’s benefits, or threats, promises,
ete. And especially we must expect to see through the course
of centuries the sense of the Torah becoming more complicated
and enriched as the Law played an ever greater, sometimes
encroaching, role in the life of the people, particularly when
prophecy died out and there was no other voice than the Torah
to know Yahweh’s plans; even more so when there was no
longer a Temple or sacrifices and when the Law became in
some way identified with all religion.

When the Seventy translated the Bible into Greek, the word
nomos® was already specialized in its different usages and
stood for the written law regulating the life of the city; its
etymological meaning with the connotation of distribution and
of allotment had been generally lost. But in the Jewish milieux
of Alexandria momos quite naturally inherited the meaning
of Torah. It is not etymology but usage which modifies and
gives nuances to the meaning of words under the mental
context which clarifies their meaning and makes them more
precise. As much must be said for the later translations into
the Latin lexz and the French loi: these words have their
own origin and history, but, introduced into a Christian,
thoroughly biblical language, they do not allow for the reten-
tion of the basic idea of instruction which was the meaning

8 Nomos, unknown to Homer, appears about the eighth century B. C. and invades
the religious, musical, moral and political spheres; it means a melody, a musical
style, a hymn. In religion, it is the order of ceremonies, the ritual, or one of the
ceremonies in the concrete. In morality, nomos is the principle of value recognized
by the entire social body and, concretely, it signifies good actions or the rules of
conduct. In politics, it is the public order, or the laws, or a particular juridical
institution. At the etymological origin of nomos is found the idea of distribution
and allotment. C{f. E. Laroche, Historie de la racine NEM—en grec ancien (Paris,
1949).
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of Torah. It is not surprising to see Saint Thomas, who did
not know Hebrew but was nourished by the Bible, including
the most apt formula to introduce the theology of law: (Deus)
nos instruit per legem (I-I1, q. 90, prol.). I really believe that
the misunderstandings which have arisen from the study of this
tract stem from the fact that we forget or neglect the fact that
the language of this theologian is a Christian language, i.e.,
biblical.

For obvious reasons we shall dwell on the tract in the Prima
Secundae.” Its structure is well-known. Having treated of law

° First of all, for a very practical reason: our teaching in fact comes from
reading and commenting on this text. There is also a deeper reason: the Thomist
work is the only complete exposition from the point of view of doctrina sacra.
Commenting on the Sentences Saint Thomas is not the master of his plan, and he
approaches the question of law in accordance with the occasions furnished him by
Lombard’s text: in Book II, d. 35, the Augustinian definition of sin (“. . . quod
fit contra legem Dei”), in Book III, d. 86, how charity contains the whole of the
law; beginning with d. 87, an analysis of the Decalogue; more particularly, d. 40 on
the ninth Commandment which forbids desire is the occasion for a comparison
between the Old Law and the New Law; the study of the sacraments in Book IV
occasions remarks on the sacraments of the Old Law, on circumcision and on
marriage. But the law is never studied for its own sake, either in its general philo-
sophical definition or in its historical realization and its role in the economy of
salvation. Even more interesting are Chapters 111-146 of III Contra Gentes, a
very personal construction of Saint Thomas, very much involved in a highly
structured work and going into great detail. But this exposition, though certainly
theological, lacks the simplicity of intention found in the Summa Theologiae; it is
not solely doctrina sacra. Not that it is philosophical, but it answers to a
specialized task and reflects the theologian organizing the defense of revealed truths
against those who deny them, and this is done using arguments which can be
accepted by the infidels. It is therefore a work of theological wisdom, but a personal
and original work in the line of apologetics and not in that of symbols, of catechesis
and of other kinds of expositions prepared by a believer for the use of other believers
in order to proclaim in good order, as exactly and completely as possible, the totality
of the truths of the faith. Because of its date (between 1261 and 1264) this part
of the Contra Gentes has the additional advantage of being almost contemporary
with the Prima Secundae (1269-1270). In one sense the Thomist commentaries
on the Scriptures come closer to the point of view of the Summa Theol., the latter
having originated precisely to prolong, organize and adapt them to pedagogical
needs (“secundum quod congruit ad eruditionem incipientium” . . . *“ secundum
ordinem disciplinae ”). It is then a greater unity of intention and not only a more
thorough analysis that we would like to see in the Commentary on Saint Matthew,
(nearly contemporary with the Sentences), on the Epistles of Saint Paul and on
Saint John (respectively contemporary with the Summa Contra Gentiles and the
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in general (definition, kinds, effects), Saint Thomas in turn
discusses each of the varieties of law (except lex fomitis) which
he had enumerated in his general introduction. Thus we have
the following chapters: the eternal law, nautral law, human
law, divine law in its twofold expression of Old and New
Testaments. Historians tell us that this manner of organizing
a tract on law was something relatively new; it had been
inaugurated by Franciscans and particularly by John de la
Rochelle and was found in the work entitled Summa theologica
which bears the name of Alexander of Hales (John de la
Rochelle and Alexander both died in 1245). The tertia pars
of the Summa of Alexander is presented (general prologue)
as a complete exposition of the Christian faith: “ Tota chris-
tianae fidet disciplina pertinet ad duo: ad fidem et intelligent-
tam Conditoris, . . . ad fidem atque intelligentiam Salvatoris.”
Thus it has already been treated from the point of view of
fides Conditoris; there remains the question of the Savoir: in
his person (Incarnation) and in the work of salvation (sacra-
ments and glory). This format is followed in the first part
of this third book. But, at the threshold of the second part a
new distribution of material is proposed under the title: De
legibus et praeceptis: Summa theologicae disciplinae in duo
consistit, in fide et moribus. The author declares that he has
already treated of faith (Redeemer), and he is ready to treat
of morals. Now in this respect, he says, it is necessary to
interpose precepts and laws, grace and the virtues, gifts, fruits
and beatitudes: precepts and laws “ ut ostendentia debitum
boni faciendi et mali vitandi ”; grace, virtues, etc., . “ut
praestantia facultatem faciendi et wvitandi.” Actually this
second part is subdivided into two sections: De legibus et

Summa Theologiae). Finally, let us acknowledge the existence of more or less
elaborate reflections, scattered throughout the work of Saint Thomas, on divine
law considered in its precepts (In duo praecepta caritatis et in decem praecepta
legis) or as the ensemble of revelation (the two Principia de commendatione et
partitione sacrae scripturae, as well as various prologues to theological works
which delineate the mission of the Word as Wisdom who reveals God, enlightens
our paths and brings us happiness).
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praeceptis, De gratia et virtutibus, which form the second and
third parts of the whole of book three. The section de legibus et
praeceptis embraces a fourfold investigation (inquisitio): 1.
on eternal law; 2. on natural law; 3. on the Mosaic law, first in
general and then in particular in three sections: moral precepts
(in general and de singulis), judiciary precepts, ceremonial
precepts; 4. on evangelical law in two tractatus: de latione et
conditionibus legis evangelicae, de praeceptis legis evangelicae.

The whole tract on law was therefore clearly drawn up before
Saint Thomas. The Summa of Alexander, however, does not
mention human law and omits giving a universal definition of
law. On this last point Saint Albert will be the initiator. But
if we go beyond the mere comparison of matters treated and
prologues and heads of divisions where the author reveals his
intention, we notice that, in favor of the successive modifica-
tions of the plan,’® matters which should be presented under the
title work of salvation are henceforth entitled De legibus et
praeceptis. In order to justify this title it should be kept in
mind that all theological teaching comes back to that of faith
and morals, and that, the doctrine of faith having been begun
in the study of the Savior in his person (Incarnation), the only
thing left is to take up the teaching on morals, i.e., to speak
of laws and precepts, grace and virtues, gifts, fruits and beati-
tudes. While perfectly traditional formulas are employed, it
happens that, consciously or not, their realization takes place
in a perspective which is clearly moral. While expecting a
study of the economy of salvation, where law and grace were
placed in the context of the unfolding of sacred history, law and
precepts are given the function of putting into relief the duty
of doing good and avoiding evil, grace and the virtues being
that which gives us the capacity to do this. These considera-
tions are certainly not false, but they keep us on the level
of moral.

1* We should not be overly astonished to see an author announce a plan which
he does not in fact follow; this is not unusual. In the present case, these hesitations
and new starts are probably due to the fact that the Summa of Alexander is com-
piled from preexistent works.
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Once we go on to the tract in the Prima Secundae we notice
that moral is not neglected, that the preceding considerations
are found once more, that the same matters, the same solutions
(more often than not), and the same categories are retained.
But the initial prologue, at the head of q. 90, serving as the
key and the framework, gives the tone to the entire piece and
leaves no doubt regarding the ““ economic ” significance of the
tract. As the indication is circumspect and since the prologue
is usually badly interpreted, it should be reread attentively.

Let us be clear on what should be read and reread: it is
the text of Saint Thomas. In the present case one must be
wary of headings added on by editors, either at the head of a
question or in the table of contents. For a long time theo-
logians believed that for Saint Thomas law and grace were
external principles of human activity; most of them considered
this so obvious that they never bothered to explain it; some,
such as Baifiez, raised doubts but believed that they had to
base themselves on the authority of Saint Thomas. Actually
the Common Doctor, precisely on the subject of human law,
which could more easily be looked upon as an external prin-
ciple, says the opposite; ** the legislator in promulgating the
law gives to those who receive it ‘ quoddam interius principium
actuum.” Besides, if the law is not confused with its material
prop support (tables of stone or of bronze, paper, the writing
itself) but is the reality which is reason of which Saint Thomas
speaks in the first article of the tract (with its precisions in
the ad 2), we will wonder how law ever got to be called an
exterior principle. The text in the prologue is perfectly explicit:
it designates by name God and the devil as the two external
principles. Since the action of the devil was sufficiently treated
In the Prima Pars, there is no need to return to it. There
remains, therefore, toward the end of the Prima Secundae a

LI, g. 98, a. 5¢: “ Sicut homo imprimit denuntiando, quoddam interius prin-
cipium actuum homini sibi subjecto, ita etiam Deus imprimit toti naturae principia
propriorum actuum.” . . . The ad 1 compares the promulgation to an #mpressio
activi principii intrinseci quantum ad res naturales.



26 JEAN TONNEAU

single exterior principle to study, God, who instructs us by
means of the law and assists us by means of grace.*?

* * * * *

It could be asked at this point if it is suitable to question the
fittingness, law notwithstanding, of taking God as an exterior
principle. But this time we are on familiar ground. We often
read in Saint Thomas that man is master of his actions because
he is capable of deliberation, that this deliberation is put into
motion by an anterior deliberation, and that at the source of all
this movement of which man is master the initiative necessarily
belongs to an exterior principle. The theme is treated ex
professo in the study de motivo voluntatis (I-11, q. 9, aa. 4-6) ;
1t comes up again at the beginning of q. 109, a. 2, ad 1 and in
many other places as well.’®* We can see in what sense the
exteriority of this principium movens ad bonum must be under-
stood: as it often happens in the unfolding of the tract on
human acts, this exteriority is treated in relation to the volun-
tary (quod procedit a principio intrinseco) . What we are talk-
ing about then is a divine effect whose initiative does not
depend on the human will; quite the contrary, it is the move-
ment of the will towards the good which depends on this
principle of divine intervention. In the spirit of the Wisdom
literature, as in that of the prologue of St. John, there is no place
in this respect to distinguish between the different sorts of

12 A good point for Billuart basing himself on the text of the Prologue: God
and the devil without further commentary. The case of Conrad Koellin is to be
noted: he faithfully takes up the text of the Prologue, but he adds: “ quia tamen
non determinatur de ea (namely, of law and especially of the New Law) nisi quia
a Deo qui est extrinsecus, ideo tractatus ille vocatur de principiis extrinsecis.” The
formula was therefore already accepted in his time (his work: Ewzposition com-
mentaria on the I-II carries the approval of the Master General, Cajetan, dated
1511). This does not prevent the editor (1589, Venice) from beginning the tract
on law with a heading of his own invention: De principiis exterioribus actuum,
scilicet de lege in communi, quantum ad essentiam, which is an awkward formula
in every respect.

% Bee the beautiful study of M. Seckler, Instinkt und Glaubenswille, which has,
among others, the merit of tracing the sources of this doctrine, in particular, for
God and the devil, in Saint Hilary (p. 39). A meaningful connection between law
and the gifts of the Holy Spirit.
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“ instruction,” natural or supernatural, the normal conduct of
Providence or the historical event realized once and for all.
This is why the prologue to question 90 is perfectly propor-
tioned to the contents of the tract. There is no doubt that it
deals with the entire Christian revelation realized through the
mission of the Word.

It is impossible to agree with those who suggest that Saint
Thomas was principally interested in human law considered
as the perfect type of all law and that he understood the
consideration of the Old Law and the New Law only per
modum complementi, by playing more or less on the sense of
the word law and “ not without artifice.” ** He did not admit
the concept of lex fomitis. Is it not more exact to think that
he chose to speak of lex fomitis because Scripture invited him
to do so and that he was interested in the Old and New Laws
for the same reason? Juridicism, if juridicism there 1s, is there
only for those who cannot read the word law without immedi-
ately thinking of Gratian or of Roman law.

We are therefore led to the question of the real sources of
this tract on law. At the same time we will notice that its
various parts are well-balanced. Not only is it noteworthy that
of the entire nineteen questions (90-108) eleven treat of the
Old and New Laws (98-108), but some of them are developed
to the point that there are none longer throughout the rest
of the Summa. It is necessary to approach the study of this
tract through the interpretations of commentators to think

*¢ This is the expression employed by J. de Finance, Etre et agir (1960), p. 171,
note 30. And yet this author has the eternal law and the natural law in mind:
“ L’artifice est visible chez saint Thomas quand il s’efforce d’appliquer & la loi
éternelle et & la loi naturelle une définition de la loi inspirée des Etymologies
d’'Isidore et du Décret de Gratien.” As a reference the author quotes for us q. 90,
a. 4 where in fact is found, in the sed contra, a text from Gratian: Leges institu-
untur cum promulgantur; and q. 91, a. 1 where nothing is found, but that matters
little; in the same a. 1 of q. 91 we find a reference to Prov. 8:23 which is more
significant. It is strange that de Finance (Ethica generalis, 1959, p. 174) finds an
exaggerated juridical flavor in the Thomist definition of law in generall If we
take into consideration the quotations made by Saint Thomas as indications of the
orientation of his thought, we will be further edified.
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that the intention of Saint Thomas was principally applied to
a philosophico-juridical study of law. Actually, it seems that
these commentators steal away when question 98 comes up.
There is, however, one exception of weight: in 1553-1554
Dominic Soto wrote a work which was no longer a commentary
on the Summa but an independent book whose success was
immense and whose example was contagious, a De Justitia et
Jure, whose first part devotes two books to law: 1) law in
general, the eternal law, the natural law, and human law; 2)
the Old Law, the New Law, comparison between the Old and
New Laws, and the contents of the New Law; the third book
treats of right, of justice in general, of judgment, of divisions
of justice and in particular of distributive justice (since the
latter was not to be treated later). The second part of the
work, starting with the study of dominium, treats of commu-
tative justive; it is the heart of the work. A third part (com-
pletiva) , in three books, treats of vows, oaths, and the episco-
pate. The content of the first part has already been noted:
its first two books exactly duplicate and in the same order
the tract on law in the Prima Secundae. The work is obviously
that of a master. The third book admirably sets forth the
beginning of the tract on justice, always following the order
of the questions of the Summa (II-I1, qq. 57-61). By deliber-
ate intention ** the author modifies the order of his exposition in
such a way that it clearly appears that law is the source of
right and that a law which does not eventually create a right
is an imperfect law, by a kind of reductive analogy.’®*

15 “ Consultius tamen duxi rationem paululum mutare scribendi” (D. Scoto, De
jusitia et jure Prooemium).

%2 If there is a necessity for renewal in the teaching of the tract on law in its
totality, the need is even more urgent for questions 106-108 in particular, relative
to the New Law. While these questions have always been there for us to see
whenever we study the Summa, this tract can be said to be altogether new, as if
it shared in the grace of novelty which belongs to the evangelical law. Altogether
new, most of all because it is practically overlooked by the great commentators,
Thomist or otherwise. Those who, like Billuart or John of Saint Thomas, comment
in the form of dissertation without confining themselves to the order of the articles,
omit it entirely. Billuart includes a solid tract on law but leaves out thé Old and
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Now it is a fact that Saint Thomas did not make his tract
on law a part of the study of justice and right. This is
surprising. Some regret that the Thomist definition of law is
too juridical, others feel that the plan of the Summa does not
stress this characteristic enough and that the study of law
should show a definite connection with that of justice and
right, undoubtedly forgetting that, for Saint Thomas, law
“non est ipsum jus, proprie loquendo, sed aliqualis ratio

New Laws; John of Saint Thomas proceeds directly from the tract on the virtues
and the gifts to the tract on grace. Those who follow the text article by article
obviously cannot do likewise, but even they do not give these three questions their
just due. In broad terms, I find that they comment on this text 1) without
properly situating these three questions in the whole of ihe Summa and, conse-
quently, 2) without delineating the theological significance of this small tract either
as an element of the tract on law (where it figures somewhat as a rather pious and
evangelical appendix), or as an element of sacra doctrina in its entirety.

As for exploring the depths of this tract for its own sake, making a special mono-
graph of it, very few theologians have ever dreamt of doing so. At first glance,
without having made a methodical search of the libraries, I find very few
theologians of the Counter-Reformation, Dominic Soto and Suarez, the first in his
De justitia et jure (see the text) and Suarez in his De legibus; paradoxically, both
of them use this tract against the Protestants, which leads them to interpret it
in a sense which, to be anti-Protestant, lends itself too readily to a juridical
legalism.

In the eighteenth century the Italian Dominican Patuzzi (1700-1769), in the
course of his anti-probabalistic polemics, ultilizes these questions in his Ethica
christiana (published in 1781), a work remarkable on many counts and pleasant
to read but still a bit forced or distorted by its preoccupation with polemics (I was
going to say partisanship).

More recently, the Franciscan Antonio de Monda has published an interesting
work entitled: La legge nuova della liberta secondo S. Tommaso. It is indicative
of a renewal of the tract in the light of the progress made in historical and biblical
studies in our own century. However, the hill is a difficult one to climb, and this
doctoral thesis remains too closely attached to moral and psychological considera-
tions (it is true that these considerations carry considerable weight in the spirit of
the times and that in their own way they contribute something toward the in-
spiration and sustenance of research). The work concentrates on the idea, surely
correct, that the New Law is a law of liberty. But that this law has a role more
profound than that normally attributed to it today, that it has an ontological
character in the supernatural physics of grace, has escaped the notice of the author
who has not attempted to find among the predecessors of Saint Thomas and
especially among the Fathers a more developed doctrine on the New Law organi-
cally linked to the totality of the economy of salvation, and consequently the
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juris,” ** where the term ratio needs to be clarified by the
definition found in the I-II, q. 90. Then we will realize that
not only can law not be identified with right, that it is not the
creative source of right, except accidentally and when the
legislative object coincides with an act of government modi-
fying the play of social relationships in that which is called
positive law, but, besides, that law pertains to all kinds of
areas foreign to right.

Before coming to this point, let us continue to draw the
perspectives within which the tract on law is written, such
as we find it in the text of the Prima Secundae. A first impres-
sion is given by the citations found there. Without wanting
to attach to them a definitive importance, it is permissible to
expect from them an approximate view of the sources consulted
by the author and of his principal centers of interest. A brief
outline will suffice.

The quotations will be distributed in three columns: A.
Citations borrowed from questions 90-97; B. Citations borrow-
ed from questions 98-108; C. The total of the two preceding
columns reflecting the entire tract. The reason for this division
is to bring out strongly the special character of the questions
of the Old Law and the New Law.

central meeting-place of the doctrines of the Trinity, of the Incarnation, of the
Holy Spirit, of the Church, of Revelation, and of justification by faith.

This tract on the New Law has been renewed not by the achievement of
Scholastic theologians but thanks to the lights thrown upon it by biblical and
patristic studies. These lights have become so alive that they have brought about
an awakening of the School through numerous articles in which Scripture scholars
have tried to cast evangelical doctrines so as to be useful for the Christian life of
souls. (A. Feuillet, St. Lyonnet, C. Spicq, F. M. Braun). In this they have been
authentio theologians.

The best study available, not on the tract of the I-IT but on the theology of law
in Saint Thomas, is that of a Protestant, Ulrich Kuhn, Via caritatis, Theologie des
Gesetzes bei Thomas von Aquin, Gittingen, 1965. Written in the ecumenical spirit
of doctrinal rapprochement among the various confessions, it shows a deep and
sympathic knowledge of Thomist thought.

1110, q. 57, 8. 1, ad 2.
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-A- -B- -C-
Bible 64 660 724
Aristotle 48 48 96
Augustine 35 52 87
Biblical glosses 5
Isidore 25
“Jura ” (Digest, juriscons. ete.) 1
Maimonides
Gratian and Gregory IX
Cicero
Denys
Jerome
Chrysostom
Damascene
Ambrose
Gregory the Great
Josephus
Boethius
Hilary
Peter Lombard
Basil
Julius Caesar
Ausonius
Ambrosiaster
Bede the Venerable
Cassiodorus
Hesychius
Pelagius
Pseudo-Chrysostom
Theodore of Mopsuestia
Origen
Plato
Valerianus Maximus
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However unfamiliar one might be with Saint Thomas, this
table speaks for itself. His thought is definitely concentrated
on Scripture and relies principally on Augustine and Aristotle.
If it were possible to go into greater detail, we would find that
within Sacred Scripture the most frequently quoted are the
books of the Pentateuch (especially Deuteronomy) and the
Psalms; then come the Wisdom books, Isaiah, Ezechiel, Hoseah,
Job, and Jeremiah. We find about the same thing in Saint
Augustine: citations are taken from a great variety of works,
but two groups dominate, namely, citations from the Contra
Faustum and from the De spiritu et littera in questions 98-
108, from the De libero arbitrio and from the De vera religione
in questions 90-97. With regard to Aristotle, cited the same
number of times in both groups of questions, the references are
principally to the Ethics, then to the Politics, and then sporadi-
cally to the books of the Metaphysics, Rhetoric, and the
Physics. The privileged position of the Ethics and Politics is
possibly more pronounced in questions 98-108 than in questions
90-97.

On the basis of such evidence we are clearly invited to look
for the main inspiration of this tract within Christian thought,
i.e., in the Bible and in all the commentaries and reflections of
the Fathers and Doctors of the Church elaborated on behalf
of the faithful or to avert heresy and which they have trans-
mitted to the theologians of the Middle Ages. In this respect
Saint Augustine and the scriptural gloss condense all the
essential elements of the data and the problems. With Saint
Augustine and the glosses, including the anonymous ones, we
know that the West received much more than what we ordi-
narily think has been the inheritance of Greek patristics,
expecially that of Origen.”” But Origen himself, with his genius

" Even the influence of Philo is recognizable in Saint Ambrose. But we have
far better documentation on the extent and depth of Origen’s influence on the West.
On this subject see Jean Chatillon’s research in the Mélanges bibliques rédigés en
Uhonneur d’A. Robert, p. 537-547: * Isidore et Origéne. Recherches sur les sources
et 'influence des Questiones in vetus testamentum d’Isidore de Séville.” It contains
a bibliography on the considerable and somehow renewed influence of Origen in the
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and his extraordinary capacity for work, is not an absolute
beginning; we must go back further to Saint Justin whose
Dialogue with Tryphon already contains the whole theology
of the two Testaments including most of the biblical types and
their spiritual exegesis. We must go back further to the
Apostolic Fathers, especially Saint Irenaeus and, through an
unbroken continuity, to the exegesis of the rabbis and to the
spiritual universe which witnessed the maturing of the revela-
tion of the Old Testament, in the land of exile, or in Palestine,
or in Egypt. It is there that we must now search for the
sources of the theology of law if we wish to understand the
genesis and the authentic sense of the tract in the Prima

Secundae.
* * * * *

The glory and originality of Israel was evidently not con-
stituted by having lived under law or even by having looked
upon these laws as a gift of God; the same things can be found
among nearly all primitive peoples. That which is proper to
Israel, which characterizes biblical thought and which will
influence the New Testament, is a certain theology of law,
precisely that of the divine law. Now this theology, necessarily
posterior to the very existence of the law, took form toward
the end of the Old Testament under the influence of events
and under divine inspiration according to a movement of
thought and of reflection which is superbly represented in the

twelfth century. The role of polygraphers and of compilers in the style of Isidore
is particularly effective; sometimes we read without noticing it selected bits of
Origen in their collections and encyclopedias (preserved by anonymity). Even
more, “Isidore n’a pas seulement transmis & tous ceux qui Pont lu ou recopié
quelques thémes exégétiques isolés, il a contribué aussi et surtout & introduire dans
la pensée médiévale une conception des rapports de 'ancien et du nouveau testa-
ment et de la signification typologique de I'Ecriture qui s’apparentait directement
4 ce que l'exégése origénienne offrait de meilleur et de plus stir.” Through Isidore
or through direct borrowing, Claude de Turin (under the name of Eucher) in the
eighth century, Remigius of Auxerre and Rabanus Maurus in the ninth, Bruno of
Asti at the turn of the eleventh to the twelfth century, Richard of Saint-Victor
(Allegoriae in vetus testamentum, in his Liber Exceptionum) at the height of the
twelfth century, the Ordinary Gloss which begins to take form at this time, these
are so many channels through which Origen was received by the West in bulk.
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Wisdom books. This trend has been studied for some years;
it is not possible here to give the details, but it is necessary
briefly to trace its broad outline in order to clarify the theology
of law in Christian thought.

There have always been, in Israel as among all peoples, re-
flections and discourses of wisdom which take the form of
proverbs or of stories, of maxims or of parables. This current
of wisdom in Israel left written witnesses from the time of the
kingdom, especially of Solomon, which was an epoch of com-
merce and of administrative organization. Although there was
no antagonism in principle between the men of wisdom and
the men of the divine word, they nevertheless are distinct in
principle. It is eminently evident in Moses that the man of
the Word and the man of the Law go hand in hand; they
transmit to the people what they have seen and heard from
God’s mouth; they are the men of the Covenant. The wise
man, in principle and according to the rule of literary genre,
communicates to his son or to his disciple the fruit of his
thoughts and of his experience; he addresses the individual as
such, is interested in his trials, the dangers he runs, his destiny,
and in this way his message of wisdom has an international
import. He takes on more importance and grows in wisdom
as he makes contact with nations, either during the Exile or in
the land of the diaspora. Wisdom, whose throne can only be
in God, who is the worker of creation and who is pleased to
dwell among men whom she loves, becomes like a grace of
divine revelation and, more than the Word to which she tends
to become identified, acquires a sort of personality very near
to God himself, while at the same time very much mixed with
that of man, of the people of Israel above all, since she has
chosen Sion for her dwelling, but also, through Israel, of all
nations. She is like a permanent manifestation of Providence,
of God’s power and goodness; through Wisdom alone does
prosperity, life and happiness come to men.'®

¥ H. Cazelles, “ A propos d’une phrase de H. H. Rowley,” in Supplements to

Vetus Testamentum, Vol. III, Wisdom in Israel and in the Ancient Near East,
1955, pp. 26-32.
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But before the end of the Old Testament, notably in Eccli.
and Baruch, this Wisdom which tends to become a person
meets with the Law. This joining is surprising to us, but we
know that rabbinic speculations had given to the Law a pres-
tigious status with characteristics closely resembling those of
Wisdom: preexistence before creation, a directive and regu-
lative role in creation, supreme gift of God, source of life, of
light, of prosperity, a pledge of God’s presence, etc.

As Richard Simon remarked: * since those who composed
the New Testament were Jews, it cannot be explained without
a reference to Judaism.”?® After having looked just about
everywhere and especially to Greek thought for the alleged
sources of the New Testament, it appears that today a great
and profound continuity between the Old and the New Testa-
ments is more readily recognized. Due credit must be given,
however, to the considerable influence of Greek thought,
especially after the dispersion of the Church in the Hellenistic
world and after the penetration of the Christian faith among
the educated classes of society. But the fact is that even Pales-
tinian Judaism, and with greater reason Alexandrian Judaism in
permanent contact with the Gentiles, solicitous for apologetic
dialogue and proselytism, had received a great deal from
Hellenistic thought, as the Wisdom books among others testify.
We must also take into account the fact that Jewish milieux
were far from being uniform and homogeneous. The New
Testament would suffice for us to guess that, in a common
fidelity to the Law and to traditional observances, there were
schools of thought as different as the Pharisees and the
Saducees, Baptist currents, Essenes, etc. It is evident that
the young Saul, of Pharisaic upbringing from an early age at
Tarsus and then at the feet of Gamaliel in Jerusalem, could
not read the beautiful text of Deut. 80:11-14 without being
filled with reverence and admiration for this Wisdom become
internalized and identified with the all-powerful Word which is

** Quoted by J. Steinmann, Rickard Simon et les origines de Iexégése biblique,
p. 7.
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no other than the Law.* It is enough to refer back to the
books of exegesis to measure the influence of the sapiential
current upon the synoptic evangelists and, perhaps even more
so, upon Saint Paul, Saint John, and the author of the Epistle
to the Hebrews.

At this point in our demonstration let us not imagine that
the writers of the New Testament had the intention of develop-
ing this sapiential movement, to bring it to its term by search-
ing, by finding in it the person of Jesus as a representation,
a historical and concrete incarnation. What actually happened
is the exact opposite, an historical encounter:  that we have
heard, and we have seen with our own eyes; that we have
watched and touched with our hands: the Word, who is life.”
(I Jn. 1:1) And for Paul, everything began also with an
encounter which happened to him. It is in listening to and
beholding Jesus that the Apostles were led to express the
mystery of his person and of his mission with the vocabulary
and the biblical notions of Word and Wisdom, bringing,
moreover, to term the development inaugurated under the Old
Testament in such a way as to conclude definitively: The
Word is God, Wisdom is God, because Jesus is God. If not,
the personification of Wisdom and of the Word would remain
what it was in the Old Testament, incomplete, a bold and
poetic metaphor.

The mystery of Christ, this is the resumé of the whole of the
apostolic preaching. The word “ mystery ”” means not so much
something incomprehensible as something hidden, something
which is precious to know but which needs to be revealed.
The mystery is in part linked to wisdom, which is also God’s
secret that God alone can communicate. In general, according
to the New Testament, to know a mystery is to know (and
at the same time to receive, to touch) the benefits promised
by God, prepared for our glory (formula of I Cor. 2:6); or

*° Peut. 80:11-15. Cf. text on p. 49 below. A note in the Jerusalem Bible says
that this text is a source of the theology of the Word, such as it is expressed in
I John, after having matured in the Wisdom books (cf. Prov. 8:22; Wis. 7:22);
and Saint Paul applies this text to the word of faith in Rom. 10:6-8.
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according to the more extensive formula of Eph. 1:9: “He
has let us know the mystery of his purpose, the hidden plan
he so kindly made in Christ from the beginning to act upon
when the times had run their course to the end: that he would
bring everything together under Christ, as head, everything in
the heavens and everything on earth.” This mystery is nothing
other than the Gospel (cf. the final doxology in Rom. 16:25:
“ Glory to him who is able to give you the strength to live
according to the Good News I preach and in which I proclaim
Jesus Christ, the revelation of a mystery kept secret for endless
ages, but now so clear that it must be broadcast to pagans
everywhere to bring them to the obedience of faith. This is
only what scripture has predicted, and it is all part of the way
the eternal God wants things to be.”

This identity between mystery and the Gospel does not
efface the nuances of expression: in the language of mystery
the accent falls upon the impenetrable depth of God’s designs
and on the absolute gratuity of their revelation; in the language
of the evangelical message the point of view is that of men
who, until then, were plunged into darkness and to whom the
light comes, the good news of salvation, connoting the laborers
of the Gospel who have been charged to proclaim this good
news everywhere. But the content is the same, it is the totality
of all the good things which God resolved to communicate to
men in the silence of the centuries. This is a far cry from the
esoterica and the syncretistic mysteries of pagans; this is the
true connection with the sapiential teachings: it is especially
to the little ones, to the poor, to the humble, that, according
to the Gospel and as already found in the Wisdom literature,
the mystery is revealed.

These benefits, then, these things which have been revealed,
this good news, are not solely or especially what Our Lord
said; it is not so much a question of the words which he uttered.
Tt is not that alone which was promised and shown but indeed
Christ himself revealing in his person the whole essence of
the mystery. As we read in the Song of Zachariah (Luke 1:68-
79), the Incarnation is the culmination and the last word of
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all the sacred words which reverberated in the Old Testament;
all those long discourses, accounts and oracles which could be
written down, held in the hand, kept in cupboards or placed
upon the pulpit. But the word which sums up everything and
which says everything, the verbum abbreviatum, is the in-
carnate Word. He is the content of Wisdom’s plan, the object
of the Father’s complacency, or, as Saint Hippolytus of Rome
put it, to thelema tou Patros, the will of the Father, certainly
not a faculty but the summation and the entirety of what God
wants, the fullness of his loving kindness and the totality of
his promises so magnificently and so superabundantly kept.*
In other words, Christ is not only he who expresses the dictates
of the Father in human language, he is not only the revealer
and thereby the artisan of our salvation; he is salvation, for
he is God’s Word, that one which saves; he is God in person
with us, he who sums up every blessing and all promises. He
is not only the way but also the very truth and life.

At this point in our demonstration a problem arises. No
one can ignore the prestigious position of the Law in the Jewish
world and in the rabbinic teaching at the time of our Lord;
it is also readily conceded that sapiential thought had con-
siderable influence on the New Testament, particularly in Saint
Paul and Saint John; it is recognized that the rapprochement
between the Word and Wisdom in the person of our Lord is
solidly attested. But if the Jewish milieux continued more
than ever to identify the Torah with the Word and with
Wisdom as being the full and eternal revelation of God, such
a promotion of the Law seems quite foreign to the New Testa-
ment and at the same time to the faith of the first Christians,
who, however, would have been nourished by this doctrine.?

It could be remarked as an aside, however, that the entire
evangelical teaching could not be contained in the books of the
New Testament: “ The world itself, I suppose, would not hold
all the books that would have to be written.” (John 21:25)

#! Saint Hippolytus of Rome, Adv. Noet. xiii; PG, 10, 819.
2 W. D. Davies, Paul and Rabbinic Judaism, 1948 (new edition 1963), Chapter
7: The Old and the New Torah: Christ the Wisdom of God, pp. 147-176,



TEACHING OF THE THOMIST TRACT ON LAW 39

More precisely on what touches our problem which concerns
the relationship between the new faith and the Jewish law,
the New Testament teaches us through the pens of Paul and
of Luke (his friend and companion who saw everything from
the same point of view), writing during the crisis of the
Judaizers. Certainly, at the Council of Jerusalem in 49 Paul’s
views in his quarrel with the Judaizers were officially approved;
James and John“ shook hands with Barnabas and me, as a sign
of partnership,” (Gal. 2:9) but this liberating decision on
behalf of converts from paganism in no way implied that the
other Christians had to break away from Judaism; it merely
imposed the duty to be tolerant towards them. John, in
particular, was among those “ who intended to break away
from authentic Judaism the least possible.” %

Confronted with the Judaizers Paul also claimed for himself
an “ authentic Judaism ”’; here the anti-Semitism depicted by
Marcion is absent; Paul is just as Jewish, and even more so,
then they are. (II Cor. 11:22) Addressing himself to the
Romans (8:1-2) he upholds the advantages and the preroga-
tives of the circumcized: * First the Jews are the people to
whom God’s message was entrusted,” i.e., the law; the latter
is irreproachable, for if it is powerless to forgive sin, it is
because it never pretended to do so. If the Christian is once
and for all set free from the Mosaic law, it is not because the
latter has failed; it has simply done its time as it should have
and fulfilled its task of putting sin into relief in order to
bring out the gratuity of the promise and of salvation. The
Judaizers did not err in observing the law (which in any case
was impossible to observe) but in attributing to its observance
an efficacy for salvation which it did not have and which he-
longs only to grace. Those whom the Apostle combats do not
constitute the werus Israel which kept the “ oracles” of God
which were entrusted to it. In these prophecies there is law.
not law as understood by the Judaizers but law at the service
of the promise now realized in Jesus Christ. There was a time

33 B, M. Braun, Jean le théologien, I, p. 330.



40 JEAN TONNEAU

in the life of the Chosen People when their blind fidelity to the
(Mosaic) law made them unfaithful to the promise. But this
official refusal must not make us forget the first conquests of
the faith within the Jewish milieux. Right up to the episode
of the centurion Cornelius (c. 43) there were mass conversions
among the Jews of Palestine or of the diaspora, including
Pharisees and “a multitude of priests.” These converts from
Judaism were perhaps less converts than the representatives of
the verus Israel arrived at its full maturity. Their condition is
truly unique, never will the Church which springs up from
Gentiles ever be comparable to it, and we must await, to again
witness this plenitude, the conversion of Israel announced for
the end of time.

The first Judeo-Christian community was made up of the
privileged elite which had without harm passed from the
promise to its fulfillment in Christ. Such was the case of
James and of John; unfortunately we know little about the
details of their teaching since * after having reported in detail
their exchanges of views, Luke centered his attention on the
missions of Paul. The role of John from then on is passed over
in silence.” **

It is conceivable that for Saint Paul at grips with the
Judaizers, or for Saint John writing after the fall of Jerusalem
and the complete separation between Judaism and the Church,
the word Law would ordinarily have designated the Mosaic
law, and even more readily, in a pejorative sense, the Law
would have been viewed as a temptation or obstacle on the
path of the faithful. And in the same measure that Judaism
was concentrated on the Law (the Law was everything for
the Jews), the opposition must have been even more marked:
The Jews have the Law, we have Jesus Christ! We must not
expect in this context to find the Law identified with Jesus
Christ. But pushed to an extreme, the opposition can be
resolved by substituting Jesus Christ for the Law, with the
functions and prerogatives of the latter (truth, way, light, life,

2 Ttud.
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food, salvation, sacrament of the presence of God, gift, grace,
revelation, preexistence, role in creation, eternity, etc.) hence-
forth ascribed to Christ; whereas the Jew glories in the Law,
the Christian glories in Christ, ete.

In the eyes of the Christian, however, grace and Christ are
superior to the Law, for actually the Jews were wrong in
expecting salvation from the Law. Saint Paul pointed out to
them that salvation comes from the promise, which is much
anterior to the law; it is the promise which is constitutive of
the Covenant at the service of which, consequently, the Law
was given. The novelty of the New Law, or of Christ con-
sidered as our New Law, is the union which took place between
the Covenant and the Law identified in the person of Jesus
Christ. It is precisely because the New Law contains the ful-
filment of the promise that it no longer exhibits the relativity
and the powerlessness of the Old Law; in other words, because
the New Law consists essentially in the grace of the Holy
Spirit, i. e., in the “ gift of God ” which the “ benefits promised
to David ” prefigured, the New Law or the evangelical Good
News consists in the event of the death and resurrection of
Jesus, the fulfillment of all the promises. And since Christ had
to die, since “the death of Jesus was bound up with the insti-
tution of the New Covenant, it was normal for the Savior to
have been considered not only as a mediator signing the
Covenant in the name of his Father but as a testator who
leaves to those near to him the goods he now disposes of.”

2 C. Spicq, L'épitre auxr Hébreuzx. I, Commentaire, Excursus IX, p. 289. Thus
we see the connection between Covenant and law already outlined in the Old
Testament fully realized in the Christian economy; as for the idea of testament,
somewhat foreign to berith (for, covenant is broken by the death of one of its
contractors, whereas a testament gets its life and strength by the death of the
testator), it was foreign to Jewish thought until the penetration of Roman law,
but at that time it was designated in Hebrew by the transposition of the letters of
the word diathéké. This fact explains the use of diathéké for either covenant or
law, even the commandments or ordinations, and finally for the dispositions of the
testator as in Gal. 8:15-17 and Heb. 9:16-17, a development which is related to
the idea of adoption, since the institution of heirs was equivalent to the introduction
of new sons into the family. See also A. Jaubert, La notion d’alliance dans le
judaisme aux abords de Vére chrétienne (Patristica Sorbonensis, 6), 1968, pp. 311-
815.
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If then it is true that, according to the canonical writers,
the law, taken absolutely, ordinarily means Mosaic law, and
if the word law needs qualification as the law of Christ, or the
royal law, or the law of the Spirit of life in order to mean the
Gospel as a new way of life in Christ, it can also be stated that
in certain Christian authors, who are no more Jewish than Paul
or John but whose mentality and language further prolong,
through simplicity or through archaism, the language and
mentality of the synagogue, have a way of speaking about
Christ as law which accurately characterizes that which we
have called the Judeo-Christian theology. The principal texts
showing this have been assembled by J. Lebreton,*® completed
and exploited by J. Daniélou * and are now easily accessible.?®
There is no need for us give an account of them here; it is
enough to state here with J. Daniélou that “ the idea of Christ
introducing a new covenant and giving a definitive law was
current in the New Testament. But the importance of the texts
(which are considered here) is that they present a further
element, which is that they identify the Son of God with the
Law and the Covenant.” “ Christian speculation on the Bible
from the categories of postbiblical Judaism,” such texts have
left their mark on ancient liturgical formulas. Later theology
used other categories, especially after Nicea, but these archaic
traces are still recognizable. They moreover draw our attention
by the obstinate recurrence of certain words, certain themes
and of certain biblical texts: wisdom, law, truth, principle
(reshit, arché, principium with the corresponding texts Gen.
1:1; John 1:1 and Prov. 8:22 the old warhorse of the supporters
of Arianism). Considering the great freedom with which
rabbis, the authors of the New Testament and the Fathers in
their exegesis established their proofs, it can said that the mere
appearance of these words would be enough to evoke Christ
on every page of the Bible. The word Logos, with its am-

28 J. Lebreton, Origines du dogme de la Trinité, I1, pp. 648-650.

7 J. Danidlou, Théologie du judéo-christianisme, pp. 216-219.

%8 These are passages from the Kerygma Petri recorded by Clement of Alexandria,
from texts of the Skepherd of Hermas and the Dialogue with Tryphon of Justin, ete.
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bivalent meaning of Reason and of Word, should certainly be
added to this list; this should be remembered when embarking
on the Thomist tract on law.

After this review which is perhaps too long and yet perhaps
too concise, what is at stake and the scope of the tract can be
grasped. To tell the truth, it is not so much a tract, an
element of a systematized theology; it is plainly a question of
the first, and for a long time, the only article of faith; this
is why the Gospels were written and to which it was sufficient
to adhere to be Christian. This is the answer to the question
asked by our Lord: “Who do people say the Son of Man
is? 7% That is to say, what does Jesus, the son of Mary,
represent in the history of salvation? There was no need for
preaching the existence or the unity of God unless the audience
was Gentile. As for the preaching of the properly Christian
mystery of the Trinity, it did not, at the start, have any other
form than the unveiling of everything implied by the mystery
of Christ. Even to the Jews it was not necessary to prove
God’s fidelity to his promise; it was enough to show that these
promises were finally realized and that the novelty of the
present situation, so long awaited for, was nothing other than
“novisstime diebus istis” God has spoken through his Son.
The Good News is therefore, after the prophecy “ multifariam
multisque modis ” addressed by God to the Patriarchs and the
Prophets, the advent of the plenary and definitive Word which
is the Word incarnate. This dogma is not only the first his-
torically, but it contains all the others, and the development
of the faith and of theology consists in deductions from and
articulations of this “ revelation.” Just as the word revelation
has two meanings, the act of revealing and the matter revealed,
in the same way theology will make progress by displaying, so
to speak, and by organizing in actu exercito in the course of
its tracts all revealed matters; but theology must also apply
itself in actu signato to the description of the very act of
revealing, the fact of revelation. It can be said that it begins

%% Matt. 16:18.



44 JEAN TONNEAU

in that way, in considering Christ as the revealing Word of
God. The question now is about a tract de revelatione, even
though we would have some difficulty in recognizing it as such,
accustomed as we are to read under this rubric theses which
appear to be philosophical on the human dispositions for the
act of faith, with legitimate apologetical preoccupations. In
reality, before elaborating and putting in order the various
revealed truths, faith and theology are first of all struck by the
fact that God has spoken, that his Word has resounded, and
that this Word always has the realistic efficacy of the Word of
God; it produces what it utters, it transforms being by pene-
trating it to the core, it guarantees the Covenant, makes us
sons and heirs, it accomplishes all the promises, it saves. It
is this intervention of the Word of God that we must perceive
in, and needless to say throughout, this tract where Saint
Thomas tells us that God “ instructs us through the law.”®°

It might be objected that this is hardly apparent. Is a great
deal of good will required to draw such a conclusion from so
tenuous an indication as a short phrase taken from the Pro-
logue? I will refrain from pretending that this objection lacks
any weight; it is enough to think of the many commentators
who, in effect, have never dreamed of drawing such a conse-
quence from this little text; they have perhaps never given this
text anything but a rapid and distracted attention. The answer

% In these conditions there is no need react with undue emotion to the reproach
frequently levied against the Summa Theologiae: the tract on revelation is
missing! We answer this objection in the same way we have answered (see infra)
the one concerning the alleged “absence” of Christ from many tracts in the
Summa.

In the valuable article of A. Robert, “Le sens du mot Loi dans le ps. 119,”
Revue biblique (1937), p. 191, I find a quotation of Grether which summarizes this
conclusion well: “ Ainsi dabar s’entend de la loi mosaique congue non pas comme la
somme des préceptes particuliers, mais comme lincarnation de toute Révélation
divine qui, tantdt ordonnant, tantét promettant ou menacant, vient se présenter
aux hommes. L’unité de la Révélation est affirmée si fortement que la différence
entre révélation légaliste et révélation prophétique, entre dabar légaliste et dabar
prophétique, s'efface dans cette unité” (Grether, Name und Wort Gottes im alten
Testament, 1934, p. 126). It is sufficient to remember that this revelation is a
progression up to the revelation in Filio, novissime diebus istis.
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to this objection is complex and delicate but, we think, solid.
First of all, there is always good reason to take very seriously
whatever indications Saint Thomas gives in his prologues; they
are always well thought-out and significant, though under a
painless appearance. Sometimes they seem to be on a much
higher level and very remote from what is contained in the
tract which follows; but this is precisely because they dominate
it and, from above, relate it to perspectives broad enough to
clarify it. And this clarification is often very personal: to tell
the truth, one cannot be so sure that the order of the Summa
is particularly original by merely observing the sequence of the
tracts considered as doctrinal blocks. It is only at junctures
and articulations, at the transitions that original explanations
arise, decisive not only for the logical organization of the tract
but for the significance of its contents.

Next, it must be admitted that, although we are enjoying a
biblical renewal, Saint Thomas, nevertheless, was very familiar
with the Bible. However, the evolution of modern thought,
even within the Church, makes it very difficult for us to enter
into the mental world of a thirteenth-century author by simply
reading him. We will see later how this affects the notion of
law. But let us consider for the moment the word reason which
abruptly opens article 1 of q. 90. For us reason means some-
thing profane, and the idea never occurs to us (at least at
first glance) that behind this word lies what an assiduous
student of the Bible would almost unconsciously be aware of:
the Word, the Logos. Iis translations are even more obscure,
for the system of words in different in each language. In a
Latin Bible it takes us a while before we recognize the Word
whenever the word Sermo is substituted for the word Verbum
[cf. St. Thomas, Commen. in Ep. ad Hebraeos, c. IV, p. 2
(Marietti, n. 217) ].

Furthermore, account should be taken of the fact that the
Summa is a summary for the use of students who in addition
were listening to the normal lectures of the Master of Scripture.
It is principally in the commentaries on Saint John, Saint Paul,
and on the Epistle to the Hebrews (in which the contribution



46 JEAN TONNEAU

of the Greek and Latin Fathers bear fruit) that we find the
complementary lights which illumine the skeletal summary of
the Summa. These commentaries contain more than a biblical
exegesis; they preserve for us a long tradition of disputes
Adversus Judaeos which go back to the origins of Christianity
and which were a very live issue in St. Thomas’s time and
beyond it. On another front they were struggling in an anti-
Gnostic battle in order to determine the correct path between
two errors, one which persisted in denying or misunderstanding
the divinity of Jesus Christ, a divinity which implied the
recognition of his salvific mission, and another which con-
sistently denied or diluted the reality of his historic humanity
(“ born of David ”). This polemic had been dominated above
all and for centuries by the genius of Saint Augustine. Even
the summary given in schematized form in the Summa bears
the stamp of this tradition. We can understand at the same
time how all the essential elements of the faith could, in
general, be reduced to these two points: to believe in the
divinity and in the humanity of Christ the Savior (De articulis
fidei et eccl. sacram., n. 598 ed. Marietti). This is exactly the
echo of the words of Saint John: The Word became flesh and
dwelt among us, or of Saint Paul: God all in all, through a
unique and decisive intervention of God in human history.*

Finally, without pretending to be complete, I would add
that the sapiential character of the prefaces and prologues
which Saint Thomas placed at the beginning of most of his
theological writings leaves no room for doubt; whether we
examine the prologue which opens the scriptum on the Sen-
tences, or the dedicatory prologue of the Catena aurea, or that
of the Compendium theologiae, most of the time the same
sapiential texts traditionally applied to Christ are used. They

3t A unique intervention but one which continues throughout the history of
humanity and which culminates in the Incarnation. Thus, with regard to the rite
of Baptism, we read in 4, d. 6. q. 2, a. 2, ad 1, that the catechetical summary of
that which is absolutely essential can be reduced to this simple expression: “in
quadam summa, ut scilicet videat (the catechumen) quomodo in quolibet statu
mundi Deo cura fuit de hominibus.”
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show that Wisdom is not only creative but that it conserves
and perfects all things, especially spiritual creatures made in
the image of God. This solicitude is expressed in a teaching
which is light, life, happiness, and is a kind of completion of
creation in that it makes men the children of God. All these
words of salvation scattered throughout his writings seem to
be summed up in the unique and shortened expression (verbum
abbreviatum of Rom. 9:28) which means in turn and at the
same time the Incarnation and the evangelical preaching, with-
out prejudice to the synopses and compendia which the sym-
bols and the works of theology offer of them.*

32 The Commentary on this passage from the Epistle to the Romans, 9:28
(Marietti, n. 803 and 804) is probably the best summary of this efficacia verbi.
The Gospel has a double efficacy, following the two epithets consummans and
abbrevians in aequitate employed by Saint Paul. Consummans, i.e., perfecting,
since the Law has brought nothing to perfection (Heb. 7:19), but the Lord has
come, not to abolish but to perfect the law (Matt. 5:17), 1) to the law as type
he adds the reality (veritatem); 2) as for the moral precepts of the law, he has
explained them as they should be, he has suppressed the occasions for transgressing
it and has even added on to them counsels of perfection. The Lord could then
rightly say to the rich young man: If you want to be perfect (he had already
practiced the commandments of the law), there is only one more thing you must
do, go and sell everything you have, ete. (Matt. 19:21), and he could say to his
disciples: “You must therefore be perfect just as your heavenly Father is
perfect.” (Matt. 5:49)

In the second place, the Gospel has the efficacy of being terse, and this conforms
well with the first type, for the more a word is perfect the more it is profound and
consequently simpler and briefer. Hence the evangelical word abbreviates the words
of the law, for all the figurative sacrifices of the law are in the Gospel comprised
in the one, true sacrifice in which Chkrist offered himself up as victim for us (Eph.
5:2). And he has enclosed all the moral precepts of the law in the two precepts
of charity (Matt. 22:40: “ On these two commandments hang the whole Law
and the Prophets also ™).

And since in this summary nothing is lost or forgotten of the multitude of figures
and precepts of the law which are all preserved in the brevity of the Gospel, the
latter is justly said to be abbrevians in aequitate, according to Psalm 118:72, Omnia
mandata tua aequitas. And it is remarkable that (n. 804), wanting to give the
reason for this efficacy, the Apostle evokes the author of this word Dominus super
terram; 1t is the Lord, dwelling on earth as a man, who was to be this abbreviated
word, and to quote the text of Baruch: Post in terris visus est et cum hominibus
conversatus est (Bar. 3:38), in which the Latin version has translated into the
masculine & common verbal form applicable to both genders but whose subject
is Wisdom; the latter, moreover, is identified with the Law in the following verse
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There should be no trouble over the fact that the teaching
of wisdom often looks vague and hazy in the patristic literature
and the biblical commentaries. In reality, thanks notably to
the De Trinitate of Saint Augustine, this theology has taken
a scientific form. In Saint Thomas the place for this study is
found in the tract on God and in the tract on the Trinity.
Its elaboration has involved a certain complexity in the heir-
archy of laws. For the rabbis, the Mosaic law was at the same
time qualified as divine law and eternal law. Under the influ-
ence of philosophy, especially that of Stoicism, eternal law was
situated in the world of divine ideas which are the rationes of
all created things; the precepts of the eternal law are the
rationes agendorum. Often enough, for example, in the Contra
Gentiles, the expression divine law simply designates the
eternal law. So, it is only in the Summa Theologiae, at least in
the tract on laws in the I-II, that Saint Thomas employs a
more articulated vocabulary in which divine law designates the
positive divine law and not the eternal law. Nevertheless, this
properly theological elaboration maintains the reference to
Christ that we have recognized in the wisdom and patristic
literature. In the tract on the eternal law (I-II, q. 93, a. 4, ad
2) it is expressly stated that the Son of God was not subject
to the eternal law but that, according to the doctrine of Saint
Augustine in de vera religione, c. 81, the Son of God is the
eternal law instead, by a kind of appropriation. To clarify
this overly succinct statement, references could be made to a
few passages, especially from the commentary on Saint John,
where the influence of Saint Augustine is obvious.

In John c. 5, lect. 4, when our Lord says that “ Every judg-
ment comes from the Father,” Saint Thomas uses an Inter-
pretation of Hilary and Chysostom which he develops in this
way: at the same time that the Father begets the Son and
gives him life, he also gives him all judgment, he begets him
precisely as judge, and that because the Son is none other than

(same text in the exergue of the Principium, Mar., p. 435). This theme of verbum
abbreviatum is an ingenious way for the prologue of the Compendium theologiae to
introduce the matter, but is not without precedent.
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the conceptus paternae sapientiae; hence it is by the fruit of
wisdom that each pronounces his judgments. That the Son
is the Word, i. e., the conceptus paternae sapientiae, has been
established at the very beginning of the commentary in the
Prologue (c. 1, lect. 2) when discussing ““ omia per ipsum facta
sunt.”

Further on, in John 12:49-50, we are given a more detailed
explanation (lect. 8): “For what I have spoken does not
come from myself; no, what I was to say, what I had to speak
was commanded by the Father who sent me, and I know that
his commands mean life eternal.” All the divine commands,
we read, are in the mind of the Father because the commands
are nothing but the rationes agendorum. Thus, just as the
reasons (ideas) for all creatures produced by God are in the
mind of the Father, so also the reasons for all the things which
we should do are found there. And both of these derive from
the Father in the Son, who is the Father’s wisdom. Samnt
Thomas remarks that, when the Father commands the Son, it
is the same thing as begetting him. And a little further on he
explains that “ his command is life eternal ” by recalling that
the Son is himself the command of the Father, ipse enim Filius
est mandatum Patris, an assertion based on I John 5:21: Hic
est verus Deus, et vita aeterna.

One final text, taken this time from the commentary on Rom.
10:5 fI, will suffice. Speaking on the opposition between the
justice born of the (old!) law and the justice born of the
faith, Saint Paul recalls one of the most beautiful passages in
Deuteronomy (Deut. 30:11-14 very strongly colored by sapi-
ential influences where the “ interiority of the Law ” is pro-
claimed:

For this law which I enjoin on you today is not beyond your
strength or beyond your reach. It is not in heaven, so that you
need not to wonder: “ Who will go up to heaven for us and bring
it down to us, so that we may hear it and keep it? ” Nor is it
beyond the seas, so that you need to wonder: “ Who will cross the
seas for us and bring it back to us so that we may hear and keep
1t?” No, the Word is very near to you, it is in your mouth and in
your heart for your observance.
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These vain attempts in the heavens and beyond the seas can
be recognized as the sapiential style and the mode of Job 28
or of Baruch 3:29 ff. Hence Saint Paul plainly attributes to
the Word of faith what Moses understood of the Law; and what
must be received in the heavens and brought down, or what
must be received at the bottom of the deep and brought up, is
simply Christ who has in fact come down from the heavens
and returned from the dead. Conclusion: the word is very near
to you on your lips and in your heart. Saint Thomas explains
this text from Saint Paul in this way without giving the
impression that the Apostle’s exegesis is the product of a heady
boldness; he reassures his reader: “ Nec est inconveniens si
quod Moyses dixit de mandato Legis, hoc Apostolus attribuit
Christo, quia Christus est Verbum Dei, in quo sunt omnia Dei
mandata.”

All that we can permit ourselves to observe without doing
injustice to formulas consecrated by an elaborate (I almost
said stale) theology is that Christ or the Word of God is a
much more comprehensive conceptus divinae mentis: for if he
bears the ideas of the whole universe of creatures, he first of
all expresses the fullness of the divine Being; it is in this full-
ness that he contains the ideas of all that proceeds from this
creative plenitude. Furthermore, and this is the sense of the
expression eternal law, he bears the reasons of all movements
and created activities. Among these reasons there are some in
which irrational creatures participate passively and others in
which rational creatures participate actively (natural law).
Positive laws, both those which men make for themselves
(human laws) and those or that (according to an historical
development) by which God instructs men in order to guide
them on the way to happiness (Old and New Law), are derived
from these reasons. Perhaps now we are better prepared to
understand what the word “reason” means in the initial
mention made of it in q. 90: Utrum lex sit aliquid rationis?
Otherwise, we will see nothing but a scholastic refinement or
elegance (?) in the care taken by the ad 2 of Article 1 to make
a conceptus mentis of the law, purposely (by opposing it to an
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operatio) , an operatum, a fruit of reason, aliquid per hujusmodi
actum constitutum, with the customary parallel between specu-
lative and practical reason. What pertains to speculative
reason, the proposition in relation to its conclusion, must also
be said to pertain to practical reason, law in relation to its
operation, i.e., law is both an universal active principle and a
director of operation.

On this level, of course, there is no further obstacle to the
unity of the tract and especially the universality of the defi-
nition of law given at the end of Question 90.

II. Tue TreoMmIisT DEFINITION OF LAw

We think it opportune to introduce the next two sections,
which are very moralizing and the product of philosophical
analysis, by a summary discussion of the concept of moral
theology. Most certainly there is no question here of forgetting
that Saint Thomas attempted to group what he calls moral
considerations (I-II, q. 6, Prol.) in the Secunda Pars. It was
this part of the tract on law which led moralists, at least the
vast majority of them, to look upon law as the indispensable
and ultimate reference for discerning between good and evil
actions.®® This placed the tract on law in an unexpected per-
spective and light, namely, of moral science, by suggesting that
law plays the role of pivot in morality. It was certainly not
Saint Thomas’s intention to lead us down this moralizing road;
the misinterpretation occurs whenever the tract is read with a
frame of mind characteristic of those sciences which are form-
ally moral. If it has been believed opportune to displace the
tract on law, it is because we have sought in it answers to

% This is the reason which leads authors of manuals to treat of law before
taking up the question of the morality of human acts, a strategem foreign to Saint
Thomas who sees in law essentially a doctrina taking into account that which it is,
a type of knowledge which plays the part of rule, since it allows acts to be
measured and directed as is fitting and not as a source of morality constituting
certain acts as good and others as evil. This formalistic conception, if we should
carry it into the realm of technical rules, would make us think that the goodness
of an omelet, for example, consists in the fact that it has been made exactly
according to the directions of the cookbook.
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questions which Saint Thomas never pretended to resolve.
What is more serious is to approach it with prejudices which
distort its understanding. Briefly, then, remember that moral
sciences—whether moral philosophy or what today is called
moral theology—constitute bodies of knowledge which not only
serve to direct practice but which are formally and methodical-
ly organized to give this service. But this is not, basically the
nature of theology; it cannot be defined as a science in the
service of practical living; like the faith itself, it is somehow
the environment of a living spirit; it does not dispose for an
end, it contains that very end; it is Christian wisdom, knowl-
edge of God, meaning not simply discourses on God and divine
things but the receiving of God’s revelation and imparting a
beatifying introduction to the life of God himself. That this
exercises a considerable influence upon human conduct there is
no doubt at all, for this is the case for every truly speculative
knowledge which is presented as a life in which the great
realities of end and beatitude are assimilated; but this type of
knowledge must not because of this be conceived and struc-
tured according to formally moral or practical bodies of knowl-
edge in view of an end which is not properly its own. Not
only is it inappropriate to build a moral theology to provide,
as has already been pointed out,** an apprenticeship for the
ministry of the confessional; without falling so low, the very
idea of placing theology at the service of anything whatsoever,
even at the service of the Christian life, cannot be maintained
as such. It is true that the theologian has a certain role to play
in the Church, that theology eminently educates the faithful,
that it also defends the faith against errors. But theology itself,
understood in its complete Christian dimension, with the faith
whose rational and methodical fructification it is, is not a

34 In the article Tribut of the Dictionnaire de théologie catholique, Vol. XV,
c. 1538. Here is the interesting section: (If we wish to appreciate the true worth
of certain critics) “il ne faut pas oublier le point de vue et la tiche propre de la
théologie morale: avant tout elle entend préparer le futur prétre & son ministére
pénitentiel et le mettre & méme de ne pas manquer & la justice vis-h-vis de ses
pénitents.”
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school, preparing for the Christian life, it is itself the exercise of
the Christian life. Nothing is more dangerous here than to
oppose the doctrinal and pastoral functions: with what bread
will pastors nourish their flocks if not with that of the word
of God which they should ruminate and contemplate so
that the faithful, too, may ruminate and contemplate it. The-
ology is too tied up with the faith not to be, in all its parts,
like the faith, essentially contemplative. Faith does not pre-
pare us for eternal life, it communicates this life to us, as
was said to us at Baptism. Of course, this does not preclude the
role of a supernatural synderesis; theology has certainly played
a part in the conduct of human life, and this is why moral
considerations are part of its make-up; but even so, theology
remains a participation in the beatifying mystery, an entrance
into the possession of the end (through faith, of course). Like
faith and by faith, theology (even in its moral considerations)
puts us in touch (gropingly, as through a veil, while awaiting
the definitive revelation or the unveiling of the vision) with the
term, beatitude, the end itself, beyond the reach of any “ad
finem ” behaviors organized and regulated by the moral sciences
Otherwise, we would be led to understand that theology and
consequently faith could be put in the service of another end,
of a better end, higher and worthier than that offered us here
below through our knowledge of God and the mysteries re-
vealed to us. There is a certain primacy of contemplation that
we cannot fail to recognize without ceasing to be Christian.
To return to the relationship between pastoral theology and
sacred doctrine, the pastoral function which consists in giving
just laws to the Christian people is nothing other than the
current application adapted to circumstances of the doctrinal
function by which the bread of divine truth is distributed.®®

% This idea is expressed in a work where we would not expect it: “La fonction
de régir le peuple de Dieu n’est donc qu'un appendice de la fonction de Iinstruire
des choses divines” (L. Boyer, La décomposition du catholicisme, 1968, p. 96).
The idea is quite justified, only the word “ appendice ” seems insufficient to me.
I would say that the essential thing in pastoral theology consists in the exercise
of the doctrinal function, but that it is secondarily extended to its applications and
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Assume, then, without further discussion since this would
take us too far afield, that moral theology remains indeed a
genuine theology. It is also true that theology, when it deals
with moral considerations, must be wary of the quality of
notions and arguments that it borrows from moral science.
The theologian must not be confused with the moralist,*® but
neither must his work be compromised by accepting the ser-
vices of any moralist whatsoever. Saint Thomas is a theologian
and not a moralist, but he knew what the Philosopher had
sald in his Ethics, he studied it, criticized it, and made use of
it as a theologian ““cui omnes alice artes deserviunt.” The
realm of morality is particularly dangerous in view of the fact
that it is of interest to everybody and that everybody, more
or less, believes himself competent in it. This realm is the
favorite dwelling place of ready-made ideas, accepted without
criticism, on the basis of unsuspected pseudo-evidence.

In what concerns his theory of law there is no need to come
to the defense of Saint Thomas; his definition of law has been
rightly accepted by all as excellent; it is hailed and admired
on all sides and is in everybody’s memory. I quote it here with
the punctuation found in the Leonine edition:

QUAEDAM RATIONIS ORDINATIO AD BONUM COMMUNE,
AB EO QUI CURAM COMMUNITATIS HABET, PROMULGATA
(q- 90, a. 4c) .

Since there is no solid support for this punctuation in the manu-
seripts, it necessarily reflects the interpretation of the editor;
this particular one evidently represents an interpretation which
is currently accepted in our schools as the classic one. How-
ever, we must point out that all is not clear in this formula.

consequences at times remote. As for what pertains, for example, to jurisdiction
and the judiciary function, let us recall what Saint Thomas says: “ unusquisque
per conceptum suae sapientiae judicat,” and thus he sees in the fact that Christ
is Wisdom the foundation of the power to judge which has been given him by the
Father (In Jo., c. 5, lect. 4, Marietti, n. 768).

38 See I-1I, q. 7, a. 2, ad 3.
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Should we excuse ourselves for going into such grammatical
minutiae, or rather admire the translators and commentators
who have intuitively resolved them without bothering to justify
their reading? Since this formula is given in the last article of
question 90 as the summary of the four articles of this question,
it might be thought that each member of this definition corre-
sponds to one of these articles. The number four spontaneously
invites us to look for the four causes: the formal cause in Article
1, the final cause in Article 2, the efficient cause in Article 3,
while Article 4 introduces an existential or subjective considera-
tion of promulgation, which is not without reference to the
material cause, namely, the subjects “ affected by ” this promul-
gation.

But this reading presents an anomaly. The phrase ab eo qui
curam communitatis habet, being logically related to what
precedes, leaves the promulgata isolated in apposition; the first
three parts would constitute the integral definition from the
essential point of view the whole being projected into existence
through promulgation. There is the impression, however, that
this formula is defective in that the first statement lacks a
verb: quaedam rationis ordinatio ad bonum commune, ab eo
qui curam communitatis habet. This is the way this definition
should be read, if account is taken of the contents of the
articles the formula is supposed to be summing up. In effect,
the author of the promulgation is not discussed in Article 4,
whereas, after speaking of the multitude which is a true cause
of law, Article 3 mentions this persona publica quae curam
habet multitudinis. Nevertheless, to follow the natural drift of
the grammatical construction, ab eo, ete. . . . has to be referred
to promulgata.

Translators are inclined to believe that the author of the
ordinatio rationis is the same as the one who promulgates. In
order to arrive at a grammatically correct and complete
sentence, they add a verb in order to sustain the logic of the
ordinatio . . . ab eo; there is then a certain verbal force in the
noun ordinatio; their is the idea of a putting in order by some-
one. This is the sense obtained in Father Laversin’s translation
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in which he adds the word established which doubles the pro-
mulgated, the result being this: “ On ordinance of reason in
view of the common good, established and promulgated by one
who has charge of the community.” J. Kaelin’s translation is
perhaps preferable for it is more literally exact: “An ordi-
nance of reason in view of the common good, established by
one who has charge of the community, and promulgated.” *
In both translations it is obvious that quaedam simply becomes
the indefinite article une. In both these cases also—and it was
inevitable—there is no longer any question of the one who
curam habet multitudinis, the multitude itself remains in the
background; it could be sustained in theory that the multitude
has charge of itself because of its key position, but the fact is
that in Article 8 the one who has charge of the community is
a distinct person, an “ official ” personage, or as Laversin says,
a persona publica.

I do not pretend that my explanation of this text is new or
altogether satisfactory. It is possible, after all, that the text
itself is not perfect, either from the grammatical point of view
or as a resumé of the content of the articles. It is definitely to
these articles that we must look for a sure and faithful under-
standing of the definition which pretends to be their summar-
ization.

It can be easily seen that Article 4 stands apart relative to
the others; we read there that, if law is to have that wvirtus
obligandi that is proper to it, it should be applied to men whose
actions are to be regulated, and this application properly
constitutes a notification. This is an interesting idea, and it
agrees with the longer exposition on the study of conscience
found in q. 17 of de Veritate. We will come back to this.

Let us go back to Article 8. The title which we find im-
mediately at the beginning of the articles in our printed
editions is borrowed, everyone knows, from the first words of
the first objection. The authentic title given to the article

37 Saint Thomas Aquinas, Des Lois, texte traduit et présenté part Jean de la
Croiz Koelin, O.P. (Paris, 1946), p. 88.
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by Saint Thomas in the prologue to the question is De causa
ejus (sc. legis) . But the first objection opens the battle with
a lively and impressive formula: Anyone’s reason can make
laws. To the question thus raised it is not possible to answer
otherwise than by acquiescing. Naturally it is not up to the
first one who comes along to make a law at the drop of a hat.
Saint Thomas does not contradict this, but it is not so certain
that our thinking corresponds exactly to his. If we are men
of our times, we make a distinction between the multitude,
which is subject to a law imposed from above, and the one
qui curam communitatis habet, namely, authority. Now Saint
Thomas undoubtedly granted that it did not belong to a
particular isolated individual, nor even to all individuals taken
collectively, to make law, but he did categorically affirm that
this legislative activity belongs to the multitude, for the de-
cisive reason exposed in the preceding article that law has for
its end the common good, the good of the multitude; for in
any domain he who ordains for an end is always the one to
whom this end belongs as his own. I might add that Saint
Thomas does not stop here: the power to legislate, he states,
belongs either to the multitude taken as a whole, or to a person
whom he describes as persona publica quae totius multitudinis
curam habet, or again, aliquis vice gerens totius multitudinis.
In any case the principle remains: to ordain for the common
good of the multitude belongs to the one for whom the common
good is properly an end, namely, in the final analysis, the
multitude.

It is here that we risk losing the authentic sense of the
Thomist formulas we repeat so often. We quite naturally,
I mean spontaneously, believe that, faced with a multitude of
individuals in which each must seek his own proper good, i.e.,
his particular good, since the particular good is the proper good
of the individual as such, there must be above and beyond
this multitude of individuals one who has charge of it, someone
who is both qualified and authorized to legislate for the com-
mon good of this multitude. But such a schema leads us astray.
Such a prince is exactly the one who in a classical sense has
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been called a tyrant. For this alleged common good for which
he legislates is not a common good but rather a collective good,
that of a great number of individuals; even a complete assembl-
age of particular goods does not make up the common good;
what we call a multitude of individuals does not constitute a
multitude in the technical sense of social philosophy, i.e., a
community. We know that within the multitude each has his
own, individual subsistence; but what constitutes a multitude
out of this collection of individuals in the sense of a political
and social community is that, since each individual is naturally
endowed with reason, his proper good is not a particular good;
it constitutes the common good insofar as, independently of the
subjective limits and oppositions found among individuals,
there truly is a good which is common to all and which is
precisely the proper good of the human multitude, being
recognized and sought by every being endowed with reason
and following his rational inclination.

It is different in the case of a flock. The image of the
shepherd king, indeed, the idea of pastoral government, cannot
be held except analogously. The shepherd is authorized to rule
(but not exactly to legislate) over his flock because he is
endowed with reason; he thinks and ordains in view of the
collective good of his sheep, and when we see the flock prosper
in rich pastures, we commend such a shepherd and expect that
shepherd kings or ecclesiastical pastors will follow such a beauti-
ful example. Now, the univocal transposition from the good
shepherd to the government of men is the tyrant. He is a
tryant not because he might be bloodthirsty and act brutally
(we assume that he is good toward his sheep and perhaps
becomes exhausted in the effort), but he is a tyrant because he
substitutes for the multitude in the conception and organization
of a collective good falsely declared to be the common good.
Classically it is said that the tyrant governs for the sake of
his particular good instead of for the common good; this can
be granted, providing that we take a cold view of things, of the
positive conception of the shepherd, but it seems that the
classical definition of tyrant no longer applies to the analogous
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conception, pious and romantic as it may be, of the shepherd
king, who precisely seems to act not at all as egoist and who
is all attention for his “sheep ” who are his subjects. But it
must be clearly stated that even in this case there is tyranny
involved; for we do not claim that this particular good which
is sought and commended by the tyrant is an egostic good, but
it remains that the collective prosperity of individuals each
seeking his particular good is still a particular good and that the
conception and service of this good (even if it be the blissful
satisfaction of the subjects), being reserved to the prince who
makes it his business, is properly speaking the particular good
of the tyrant. This is precisely the way that we imagine a good
tyrant to be, not only an enlightened despot but one with a
generous, even sensitive, heart.

It is therefore not incorrect to say that the author of law is
the multitude, understood in the sense of the community of ra-
tional beings. This is verified even in monarchical regimes
whose pastoral form of representation should not necessarily be
interpreted literally but rather analogically, the basis of which
is the devotion the prince has for the welfare of his subjects.
Conversely, it should not be imagined that a democratic form
of government necessarily guarantees the success of the com-
munity and the intention of the common good; it can happen
that such a regime will result, somewhat mechanically, in many
particular wills which no common good can ever establish into
a community, wills sufliciently informed that each is aware of
the resistance of the others in order to avoid a war in which all
would suffer and to benefit at least from the possibilities offered
by the regime for an increase in the particular happiness of
each. All that is asked of the shepherd king, then, is that he
maintain a state of equilibrium, a favorable and enriching
milieu conducive to the profit of each individual. This concern
is therefore the work, the proper task of the tyrant, it is the
end which is defined for him; but since there is no genuine
community, it is clear that this proper end is the particular
good of the tyrannical government. Thus, to the extent that a
human collectivity fails to constitute a community (which
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requires more than the external forms of mutual tolerance,
discretion and politeness) , it can only oscillate between anarchy
and tyranny; at times, the instinct for self-preservation makes
1t prefer a tyranny which, if it is clever and efficacious, assures a
favorable external context allowing particular wills to live side
by side while avoiding conflicts and damaging infractions.
However, it is clear that this is not the proper good of power,
nor of individuals, nor even of the collectivity of individuals.

It should be admitted that this representation of a tyrannical
power, which adopts the idea and assures the promotion of
welfare in the collectivity without attaining a unity of views
and intentions which would constitute a common good and
make of it a “ multitude ” in the classical sense, is the image
which we spontaneously form of political power, so much so
that it seems to us normal and almost desirable. The legitimacy
of this power depends on a single condition: that it was insti-
tuted in some way by that which is called its base, the col-
lectivity of individuals; nothing is more logical, since the
individuals entrust to political power the task of setting up
conditions for existence for all. In other words, we have here
again a lex regia, by which the people invests the prince with
this authority which, henceforth, as long as they continue to
consent to it, will properly belong to him. The normal rule,
in our estimation, is that authority should stem from the
collectivity, but it should properly reside, with power, in the
head of the collectivity, who will henceforth exercise it and
therefore legislate.

Now this representation effectively saves the empirical ap-
pearances and corresponds to the imperfection of political com-
munities which history has described for us, but it does not
satisfy Saint Thomas.*® Saint Thomas is not ignorant of the

® To tell the truth, this is the reproach which a “realistic ” spirit will make
against the Thomist idea: to make the multitude the proper subject of legislative
authority seems to disregard the fact that the “ communities ” are always more or
less divided, or as we modestly say, pluralistic. And is this not to forget that every
political regime which history has known has bequeathed to us an image of itself
corresponding to the schema of tyranny? The answer is twofold:
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practical necessities of life in society which often prevent the
multitude taken as a whole from carrying on its legislative
work; this is why he makes room for a wvicem gerens totius
multitudinis. Still it is necessary to take into account the
massive fact of purely customary laws which ruled humanity
for thousands of years to the exclusion of all written law; it
clearly seems that the multitude was the cause of this; the
first instance of written law generally consisted in codifying
customs. But in any case, if there is a wvicem gerens, Saint
Thomas does not conceive him in the sense of intersubjective
relationships according to the contractual figures of the man-
date, of delegation or of representation. He is referring instead
to a specific differentiation of multitude, hierarchically organ-
ized in its being, so that certain persons analogically assume the
role of organs specialized for diverse functions. Whoever has
charge of the multitude is referred to as a “ persona publica,”
which we should envisage, it seems, as the personification of
the community.®® Thus, for the moment,*® the head must not

a) We concede first of all that in a large measure the multitude is made up
of imperfect men who can never constitute a perfect community; it follows that,
to this extent, it is resistant to a political government, that it must be directed
by other processes than that of law and that there are definitely less laws worthy
of the name than there are of texts so designated in the official literature.

b) In the second place, it should be remarked that a political reality is only
known by us through the descriptions that are made of it; as these are imperfect,
more or less penetrating or complete, it is infinitely probable that in politics there
are realities which are not explicitly recognized and described and which would
probably be the most plain, profound and lived rather than explained; political life
would then be more complex and better on the whole, more human, than the
analyses and explanations of theoreticians would have us believe. In these con-
ditions, we will not be too astonished at the rigorous, apparently unattainable,
requirements of the political thought of Saint Thomas. Understood in depth, man is
without doubt greater and more admirable than he appears to be in his superficial
and empirical manifestations.

3 The idea of person in this context must obviously be understood in the
analogical sense. It is clear that in the proper sense all human beings, whatever
their social status, are persons. In social philosophy the term * person ” is re-
served for those who are active, or more precisely, for those who have voice in
community assemblies and whose acts make some impact, count for something
within the society. The force of the analogy is such that, on this level, some human
beings who are true persons from the ontological point of view are not conceived
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be thought to be a distinct person who enters into interpersonal
relationships with the community in a contractual way; un-
deniably there are such relationships, but they envisage the
“individual ” who is vested with this function, an individual
for whom it is necessary to find a position in relation to the
community. We are now at a point which is logically anterior,
and we are considering the community in its head as in one of
its members who personifies it, because it is in him that it
affirms itself as a person, that it speaks, that it acts; the
other members are not so involved to the point that we can
recognize in their words and actions the words and actions of
the community. In the prince, on the contrary, the community
acts in the principal way, the community affirms itself as a
principle of action.** Certainly, it should be repeated, all the

as having a personality; in return, personality is accorded (this is the artificial part
or the fiction which belongs to every analogy) even to reasonable beings and
institutions whose counsel or agreement is imposed on others, i.e., who act (on
the social level actions are always operations which terminate in others and resound
in them). The point of the analogy, regulating and justifying its application, is
evidently that persons are recognized as principles of action and that reciprocally
everything which is a principle of action is recognized as a person. It is on this
basis that persons enter into social relationships: they oppose each other, adjust
to each other, they are subjects of rights, in brief, they are the “others.” We
can see that the analogy was born and remains on the level of social transactions
and that it owes practically nothing, except perhaps its point of origin, to meta-
physical researches on the formal constitutive of personality. We must avoid
ascribing to analogical personality a metaphysical reality which only belongs,
according to Boethius, to the rationalis naturae individua substantia, as much as
we must avold reducing the metaphysical personality of persons properly so-called
t0 their social personality defined in terms of others with whom they enter into
relationship by their operations.

“® For the moment, for we must not forget that we are living in the time of
social structure; it is evident, and it is even the most evident thing in our daily
experience, that once society is structured, with everyone in his place and carrying
out his function, persons will enter into relationships by the very play of their
activities: we will see come into being, in the distinction of agents, the cpposition,
the equilibrium of distinct subjective rights, as well among the members of society
as among each of them and society considered as a person having rights over
them and intervening in their activities.

' Tradition recognizes a record of reflections revolving around the Principium
and the Caput (In principio . . . In capite libri . . ). The theme occurs often in
Saint Thomas, with references to Aristotle. It follows from this that every being
is essentially defined by that which is principal in it (I-II, q. 29, a. 4). Thus what
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members act both by reason and will, otherwise there would
be only a herd and not a political community; but the other
members cannot pretend to play the role of principle of activity
in such a way that the community would be considered to be
acting in each of their actions.

We can now understand the sense of the alternative vel . . .
vel . .. given in Article 3; it does not imply that whoever is
in charge of the multitude is a transcendent subject separated
from the multitude after having been invested with authority
by it. There is in reality but one authority, whose proper
subject is always the multitude; but it can happen that this
multitude, few in number, remain relatively disorganized; all
the members can assemble, deliberate, decide, or rather, if we
remain faithful to the lesson of history, there is an implicit and
tacit consensus, but well determined and very firm, which
founds this form of law which is unwritten law or custom.
Otherwise in larger and more developed communities the social
structure will be different; certain organs will be consciously
recognized as having the power to legislate,*? in agreement with

men accomplish by reason is taken as being done absolulely and in the highest
degree by themselves (In IX Ethic., lect. 9, n. 1871). The motive in this is that
“ unaquaeque res illud videtur esse quod in ea est potissimum, ut Philosophus
dicit” (I-1I, q. 106, a. 1). This is then applied to the structure of the social
being: “ Alio modo dicitur homo esse aliquid secundum principalitatem, sicut
princeps civitatis dicitur esse civitas” (II-II, q. 25, a. 7). And again: * Unum-
quodque maxime videtur esse illud quod invenitur in eo esse principium; omnia
autem alia videntur ei quod est principium adhaerere et ab eo quodammodo
assumi, inquantum id quod est principium aliis utitur secundum suam dispositionem:
quod quidem patet non solum in ordinatione civili, in qua principes civitatis guast
tota civitas esse videntur, et aliis utuntur secundum suam dispositionem, ut sibi
adhaerentibus membris; sed etiam in ordinatione naturali. Licet enim homo
naturaliter constet ex anima et corpore, principalius tamen videtur homo esse
anima quam corpus, quod animae adhaeret et quo anima utitur ad operationes
animae convenientes ” (De rationibus fidei, n. 980).

2 It seems that, in French, words such as “ légiférer,” ““ Iégislation,” “égislateur,”
etc., were very little used before the French Revolution; they have come strongly
into vogue only since that date. Now, if they etymologically derive from the Latin,
from a historical reality, it is not directly from the Latin that they have been
borrowed but from the English language; this enrichment of language is due to the
influence of the political ideas of England on the philosophers of the Continent.
Cf. Sten Gagnér, Studien zur Ideengeschichte der Gesetzgebung, p. 57. This
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the multitude which gives its more or less explicit consent, and
even sometimes a tacit adherence to the state of affairs. But
it is not in virtue of personal authority that they do this; on
the contrary, it is because they are the organs of law that they
are invested with this authority, just as in a regime ruled by
custom the wise men and the elders who speak the law are
consulted on points of custom, and speak with the authority
which is attached to custom. Thus it is clear that this reference
aims at the multitude and that the authority of the multitude
can be none other than that of reason.

We will see what has become of this Thomist doctrine in
later history. Let us turn to the second Article. We do not stop
here for long, since the remarks already made regarding the
multitude as author or cause of law have led us to treat
sufficiently of the bonum commune of Article 2. Let us at least
point out that the expression *“common good ” is somewhat
obsolete, if not worn out, and that it lacks attraction for most
people. From one aspect this falling from favor is irreparable,
since we are forced to choose an absolutely universal and
abstract term if the definition of law is to be applied to all that
is defined in its innumerable varieties and species. If this
difficulty (which stems most of all from the lack of philoso-
phical culture on the part of our audience), were to be over-
come, it could be observed that the attractive reality of the
common good is a datum anterior to the law. It is not the law
which forces us to adhere to a desirable common good; without
this desirability there is no community, much less a law. It
is desirable for the audience to possess a certain maturity, an
experience of human life which will give them a sense of the
different desirable objects which constitute, at all levels, the

indicates, at least to us, that under the Ancien Regime, if not among the specialized
authors, at least in current language, the nature of the act of legislating and its
author were not hotly discussed. No one claimed to make law: the king would
mete out justice according to the laws of the kingdom, the judges, would render
judgment, etc. But the law was considered as a popular datum which was some-
times expedient to look into without proving the need to do so or granting the
right to do it.
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common good in which men will share because it is good to join
in anything which shares in reason. In the domain of action the
end is the principle, and the principle of principles can only be
the end of all ends, beatitude, i.e., God. No law, not even
divine law, can prescribe for us the obligation of adhering to
this ultimate end which is the principle of all law. In a pro-
found sense the law does not create obligation, it discovers it;
if we are already obligated, related to God, no law, not even
divine law, can touch us or bind us.

Let us state once again that God who is the universal end
and the common Good of all men is the same God who is the
object of love. We ordinarily think of God as the sovereign
authority; this difficulty justifies a special section (III). But
the question is actually about infinite lovableness, such that
in the order of integral nature all men would naturally love
above all things, that which we love out of charity in the order
of healing and elevating grace.

Maintaining all due proportions, the same thing can be said
of human laws; there is a priority of the common good over the
law. Certainly the requirements of the common good become
more and more contingent and complex as the communities
they are applied to are more particular; * it can be maintained
that the existence of good laws is an element which contributes
to the common good of the community. But this a posteriori
consideration does not obliterate the direct and fundamental
consideration, which is that the end is not the law but the
common good. It is the common good which is, in relation to
the law, a first principle.

The notion of principle serves as a transition to the first
Article. Remember its title: the law is “ aliquid rationis.”
This is a curious intrusion into what is supposed to be a the-
ological tract. The word ratio is one of those which discourages
the translator. For us, in keeping with the current use of the
word in Saint Thomas, it can mean cause or motive, argument,

42 < Bonum commune constat ex multis ” (I-IL, q. 96, a. 1c). This is precisely &
question of human law.
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the meaning or notion of a thing; again, it can designate a
faculty of the human soul, or an act of this faculty, or a certain
habitus of this faculty. The second objection points out this
diversity of meanings and contests that none of them agrees
with law. In his answer Saint Thomas makes a general remark
on the ambiguities of ordinary language. The same word, often
intentionally so, such as “ construction,” can designate either
an activity or the result of this activity. The activity ceases
when the masons leave the construction; and in this sense
construction ceases. But the resulting construction happily
remains. If we take the word ratio in the Latin sense of
calculation it signifies an activity which is performed, and, if
successful, ends in a result. The word ratio is also ascribed to
this result which has a durable mode of existence independ-
ently of the activity which produced it; this kind of calculation
served later on for an indefinite number of paradigms or rules
for other constructions; thus, once the value of 38,1416 has been
determined as the proportion between a circumference and its
diameter, this calculation made once and for all serves as a
tool, a rule, a measure for making other calculations. Hence,
and this is the starting point for the argumentation, given
what is not demonstrated but is universally accepted, law is
the rule or the measure of human acts (speaking here provi-
sionally of that which is better known, the law which rules in
human societies, but the definition ought to apply to every law,
eternal, natural, divine) . This is what is meant when it is said
(and it is said often today, so it is not very likely false) that
law binds us to do this or to avoid that.** We are then in agree-

t Curiously, authors have been stopped by this formula: (lex) obligat ad
agendum, and want to see in it a valuable teaching of the article. The logical
course and flow of the article clearly show that it is only a start; it is the first and
uncontested datum, in no wise elaborated, of what everybody understands by the
word law: it is something which obliges you to do this or to avoid that. Saint
Thomas translates this into his own language: it is a rule of human activity, and
he does not feel the need to push the point, since in the main this is exactly
what everybody means by the term. That this beginning is illustrated by a
recourse to the etymology of lex a ligando (a little further on, recourse will be
had to another etymology: lex a legendo) is nothing but a recourse to first and
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ment: law is essentially a rule of human conduct; there are
many kinds of laws, but that matters little: the word rule
covers a great number of things; a thing can be a rule in many
different ways. Thus if we are speaking of regulating human
acts, this, of course, is considered an appeal being made to
reason; this has already been demonstrated, and it is enough
to dispel all doubt to recall what man is and what a human act
entails.

More precisely, we speak of a rule or measure. While this
may be slightly redundant, the two notions are not absolutely
identical. Every rule is a measure but every measure is not a
rule. To measure is basically an operation destined to give
us knowledge of some object. This is valid first of all for objects
which have extension, volume, weight, or number, in short, in
the category of quantity; this is analogically extended, without
any special problem, to every kind of knowledge, whether
speculative or practical. And it is good to note that, in order
to measure, we make use of a unit of measurement which plays
the role of touch stone, of principle of knowledge. It is that
which is known previously and whose truth will found and
justify the knowledge of everything else in that order. It does
not matter much whether this truth be had naturally, as in the
first principles of reason, or be instituted through convention,
as in the meter or the kilogram; in any case we possess knowl-
edge (sufficiently proximate for the case of the meter or of
the kilogram for which our imagination or senses have a certain
appreciation) which allows us to measure, i. e., to know, all the
rest, that is, all which in the same order derives from this
principle of knowledge. The unit of measurement enjoys then
a certain kind of perfection, first as unit and then as principle
within a given order. This remark is important, as we will

immediate insights common to everyone. We can therefore base our reasoning on
the above. What strikes me in this case is what little attention Saint Thomas pays
to the avenues opened to him by the etymology of a ligando if these avenues were
in fact of interest to him. It is obvious that he does not even think about them.
The important thing is ad agendum; to say that a law obliges makes no sense unless
we precise it further: to do this or to avoid that.
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see when discussing the notion of rule. I know very well that
the unit of measurement is often chosen rather arbitrarily and
that one cannot without caution attribute absolutely and in the
ontological order a privileged position to this unit of measure
rather than to another; there is no reason why the meter should
be preferred to the kilometer, considered in itself. However,
if we go beyond the realm of material mensurations and strive
to measure and to appreciate spiritual dimension, the unit of
measurement is the perfect; any given quality will be small or
great depending on whether it is nearer to or more remote
from pure perfection. But even in quantitative measurements
the choice of the units of measurement is not necessarily arbi-
trary; a certain technique will measure in terms of feet or
inches, or meters or kilometers, or light-years, or microns; the
reason for this is that techniques also are aliquid rationis. But
we are now dealing with measures which are also rules.

Among the things which need to be measured to be known
are our deeds and our operations; the measure in this case is
called the rule, which means nothing else than the measure
of practical intention which properly rules movements.*® All
measures in moral matters are rules, because human actions are
considered as movements. Etymologically, to rule denotes the
notion of rectum, and consequently a rule can be looked upon
as knowledge directing us in the light of the principle which
rules the whole order of human actions, namely, reason. To rule
in the moral sense means, then, to introduce into those move-
ments which are human acts the perfection proper to move-
ments, the rectitude (whose contrary or absence is disorder)
which has reason as its unit of measurement, the principle.
There is no way, therefore, to escape the conclusion that if the
law, as everyone claims, is the rule of human acts, then it must
pertain to reason.

457 leave aside as useless for our discussion the case of measures which share
in the nature of rules because, while being foreign to practical reason and belong-
ing to a kind of speculative reason, their usage implies operations. It is to meet
the exigencies of these operations and to render them, in a certain sense, more
practicable, when it is not so simply by professional tradition, that different units
of measurement are chosen by different techniques or sciences.
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Having concluded with a rapid reading of question 90, we
see that the definition of law proposed in Ariticle 4 is at the
same time very rigorous and very comprehensive; it leaves no
types of law which merits the name of law in the proper sense
[except for lex fomitis which bears the name of law only in an
analogical roundabout way (indirecte); but it is not properly
a law secunpuM Quop (lex) est regula vel mensura.**] In fact,
it is only the authority of the Apostle which authorizes such
talk.

III. AurHORITY OF THE LEGISLATOR AND THE BINDING
Force or Law

Because the two problems originated together historically,
are logically bound together, and constitute but one and the
same difficulty in teaching, 1 have decided, for the sake of
brevity, to consider in one section both the author of law and
the problem whether law is the source of obligation.

The commentators on Saint Thomas today have difficulty
dissociating themselves from the modern idea that law ex-
presses the will of authority. They are particularly careful to
justify the existence and the vis obligandi of law, to base it on
an authority transcending the multitude ruled by law. And
yet, historians for some time now have already done justice to
this anachronistic perspective.*” From the historical point of

# 1.11, q. 91, a. lc, and reply.

" See, for example, the classical work of the brothers R. W. and A. J. Carlyle
(whose writings date back as far as 1892!) entitled 4 History of Medieval Political
Theory in the West, especially Vol. I for its beginnings and the Fathers of the first
centuries, and Vols. V-VI for the thirteenth century and the two centuries following.
Also important are the works of G. de Lagarde, especially La naissance de Pesprit
laique au declin du moyen age (2nd & 3rd ed. from 1956 on). FEven more
significant are authors who are in no way specialists in the history of political
doctrins but have an interest in some author of Christian antiquity, such as
Tertullian, and who end up by realizing that our notion of law is vastly different
from that which was prevalent in remote times.

Here are a few warnings given by the brothers Carlyle mentioned above: “ We
are so much and so naturally, if not very intelligently, influenced by belief in the
existence of a conscious sovereign authority, of which law is the expression, that
we find it difficult to understand the state of mind of these ages when the conception
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view there is no room for doubt; even the theologians have
begun to take account of this.** Let us attempt to study the
problem by means of rational analysis. The idea which came to
light in philosophical literature much before it found its way
into the political and constitutional realm can be traced back
to a legal formalism already marked in Jewish thought and
even more so in Stoicism (chiefly in its distinction between
kathékon and katorthéma), and found again later on in Xant:
in order to obey the law in a perfectly virtuous way it is not
enough to observe its tenets because such conduct is good,
answers inclinations of nature and satisfies the reason; law
must be observed, without any reference to its content, formal-
ly because the law commands it. There is a certain nobility,
a bit forced but sometimes heroic, in this position; it has
attracted many. What is new toward the end of the thirteenth

of the sovereign, in the modern sense of the word, hardly existed ” (4 History ...,
Vol. V, p. 42). “It is really time that historical scholars should recognise that to
think of the mediaeval king as in his own individual person a legislator is really
to misunderstand the whole structure of mediaeval life and society, and to read
back into it conceptions which belong to a later world ” (Ibid., p. 462). “ The first
appearance of the conception that the prince was the legislator was due to the
revived study of Roman law, but it remained till the end of the thirteenth
century merely academic and had no eflect upon the constitutional practice of
mediaeval societies, and very little cn political theory ” (Ibid., p. 468). And here,
in what regards Tertullian, is the conviction of a specialist, E. Langstadt, Some
Observations on Tertullian’s Legalism, in Studia patristica, Vol. VI, Part IV (1962).
I summarize: we project into the ancient texts a very particular conception of
law, the modern conception. Among the concepts which have never been criticized,
it is curious that the most fundamental appears in the theology of Tertullian, that
of law and the idea of God as Legislator. We are speaking of “law " in general
and in the abstract. But we always take this term in the specific sense of a formal
law, a sovereign will imposed by a sovereign power. This is not law but the modern
conception of law which, without crying “ Look out!” has been received as the
general notion of law, by nature and by definition, in modern thought, i.e., ours.
Starting with this formal notion, all the rest follows with a strict logic, and we
come to deny to the religion of law every serious consideration. Law thus conceived
must necessarily rest on fear and on the hope of rewards as the only motives for
obedience; what God expects of man can be reduced to the precepts of law, and
thus we come to the acquisition of merit according to our good works.

s Precisely on this subject, with the “ Gerson case” and the quarrel between
Vasquez and Suarez, see, for example, L. Vereecke, Conscience morale et loi
humaine (Desclée et Cie, 1957).
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and the fourteenth centuries is that this theory has, so to
speak, been given its letters of Christian nobility and has
become like a cyst in the tissue of nominalist theology. With a
religious sense pushed to the absurd, the omnipotence of God
(de potentia absoluta) was so insisted upon that this omnipot-
ence was “liberated ” from every rule other than the principle
of non-contradiction. Whereas the tracts on law, as we have
already seen, had been bathed until then in the atmosphere of
wisdom, henceforth they were inscribed under the title of the
perfectly free and omnipotent will of God. Connected with this
general position, let us note a consequence which is in no way
fortuitous: since liberty supposes the absence of every motive
which would bind it, its perfection consists in absolute detach-
ment and a supremely indifferent free play; up to that time the
will was envisaged as an appetite which behaves with a certain
passivity, an attachment or a radical attraction to the good;
from then on, the perfection of this faculty consisted in not
being involved with anything so as to allow for self-determina-
tion in an entirely autochical fashion; it was no longer passive,
it was all realizing, effectriz, energy.

The moral good is no longer defined in terms of its active
attraction upon the will; this is strictly what our manuals call
physical good. To be moral, no matter what its physical reality
is, it is necessary and suffices that it obliges the will, and as a
will can only be obliged by the precept of a superior will and
ultimately of the divine will, it follows that the nerve of all
moral goodness depends on God’s will. Not only is all that
God commands morally good (all are agreed on this) but
nothing is morally good except what has this title and is done
for this motive, Certainly, since God commands justice or
temperance, it is right to acquire the virtues which give us a
taste for them; but if it is good to acquire the taste for virtuous
actions, 1t is to help us to do them and consequently to attain
the unique moral value which consists in submission to the
divine precept.

The importance that the lawmaker has in this perspective
is obvious. Until then it was thought that all truth was good,
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