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Introduction

HEN THE SUPREME COURT handed down its
abortion decision Webster v. Reproductive Health
Services* in the summer of 1989, it was widely pre-

1109 S. Ct. 3040 (1989). All further citations to Webster will be given
parenthetically in the text. To summarize the most significant aspects of
the decision:

A. Chief Justice Rehnquist authored an opinton of the Court (of the high-
est precedential value) which was joined by Justices White, Kennedy, Scalia,
and O’Connor. The majority found the lower courts to be in error in strik-
ing down as unconstitutional the preamble to a Missouri statute which as-
serted that “ the life of each human being begins at conception.” The opinion
of the Court also found that Missouri could constitutionally prohibit the use
of public employees and facilities in the performance of abortions mot nec-
essary to save the mother’s life.

B. The Court also upheld the Missouri statute’s provision requiring a
doctor to perform viability tests before aborting a fetus the doctor believes is
of 20 or more weeks gestational age. In the plurality opinion (of less prece-
dential value than an opinion of the Court, since it is not joined by a majority
of the justices), Chief Justice Rehnquist, Justice White, and Justice Kennedy
argued that since most fetuses are not viable at twenty weeks, the provision
would impose substantial restrictions unrelated to the health of the mother
upon what are, in fact, simply second trimester abortions. Because they be-
lieved such restrictions to be in tension with Roe’s trimester system, the
plurality decided to abandon that system, along with its stipulation that the
state’s interest in unborn life became compelling only at viability. The
plurality contended, however, that Webster presented mo occasion for recon-
sidering Roe’s holding, which deemed unconstitutional a statute prohibiting
all abortions except those necessary to save the life of the mother.

In a concurring opinion, Justice Scalia went further, arguing that the Court
should explicitly overrule Roe v. Wade. On the other hand, Justice O’Connor,
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dicted that this would exacerbate a dangerously bitter social
struggle. In its 1973 decision Roe v. Wade (410 U.S. 113), the
court had elaborated a woman’s right to abortion, and, in the
sixteen years that followed it, it gave that right unwavering
support. Webster secemed to mark a retreat from that support.
The new scope it offered for state regulation of abortion
promised to ignite grass-roots fervor and a state-by-state battle
between those seeking to maintain the abortion rights estab-
lished by Roe and its sequalia and those striving to limit the
scope of these rights In significant ways.

Much of the criticism of Webster has focused narrowly upon
how well the decision has accorded with various views on the
morality of abortion. Yet important as this issue is, thorough
ethical analysis of Webster must address several additional fac-
tors. The ethical adequacy of positive law, including judicial
interpretations of law such as Webster, must be evaluated in
terms of whether it advances or impedes the common good.
The common good requires not only that we consider the
moral substance of legal requirements but that we also attend
to the manner in which law is made, promulgated, and inter-
preted. Such an analysis is sorely needed; it should specify the
several factors involved in determining whether any given legal

also concurring in the plurality’s judgment, maintained that this provision of
the statute could be upheld without any reconsideration of Roe, since it co-
hered with that decision’s recognition of the compelling state imterest in
viable fetal life,

C. Justice Blackmun authored an opinion dissenting from the majority on
the issues discussed above, and he was joined by Justices Brennan and Mar-
shall. The thrust of his opposition is directed against the plurality’s treat-
ment of the viability testing provisions. Blackmun first suggested that if
understood according to the canons of proper statutory interpretation, these
provisions unconstitutionally restrict the attending physician’s discretion in
determining fetal viability. Alternatively, he argued that, under the con-
strual of the provisions which the plurality did in fact adopt, they were
clearly consistent with Roe. Consequently, he accused the plurality of over-
reaching itself in its eagermess fto undercut that decision. Also writing &
predominantly dissenting opinion was Justice Stevems. Focusing upon the
Missouri statute’s declaration that human life began at conception, he con-
tended that it violated the Establishment Clause since it could be supported
only on a religious and mot & secular basis,
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response to abortion will contribute to or detract from the
commonweal in late twentieth-century America. I suggest that
at least some of the critical leverage necessary for this task
can be found in the philosophy of law developed by Thomas
Aquinas in I-IT of his Summa Theologica, questions 90-97.

Taking Thomas’s analysis of the nature, purpose, and limits
of secular law as my criteria of assessment, I will argue in the
first section of this essay that the plurality opinion in Webster
is a singularly bad piece of jurisprudence. To anyone who
acknowledges the intimate nexus Aquinas describes between
wise law and a stable common good, it should come as no sur-
prise that Webster has only intensified the polarization in our
society regarding abortion. Recognizing that Webster returned
some of the responsibility for forging wise and practicable abor-
tion laws to the state legislatures, the focus of the essay’s sec-
ond section shifts from constitutional interpretation to statu-
tory draftsmanship. I suggest that the pro-life conviction of the
mmmorality of abortion too often translates into a call for strin-
gent criminal penalties, but that this call ignores the proper
differences between moral and legal sanctions. Consequently,
the pro-life movement needs to supplement its analysis of the
act of abortion with analysis of the law of abortion. What is
necessary, in other words, is a pro-life jurisprudence. Taking
Aquinas’s concept of the law as a teacher of virtue as my guid-
ing theme, I attempt to sketch the concerns a pro-life juris-
prudence must face in our culture.

I. 4 Thomistic Critique of
Webster v. Reproductive Health Services

In question 95 of his Treatise on Law, Thomas Aquinas ap-
provingly cites Isidore of Seville’s enumeration of the features
which positive law ought to exhibit. According to Isidore,
“Law shall be virtuous, just, possible to nature, according to
the custom of the country, suitable to place and time, neces-
sary, useful; clearly expressed, lest by its obscurity it lead to
misunderstanding; framed for no private benefit, but for the
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common good.”*? One might properly view Isidore’s list as a
thumbnail sketch of the considerations Thomas himself held to
be important in evaluating positive law. Taken together, it is
clear that they are pragmatic in focus, multi-faceted in con-
cern, and mutually illuminating. For example, no law can accord
with a country’s customs unless it also takes cognizance of the
specific place and time in which it is enacted. Similarly, with-
out making allowances for the inevitable limitations of human
nature, no law can be necessary or useful. The general tenor
of Thomas’s philosophy of law requires us to reject straight-
away three common ways of mounting a critique against
Webster, because they are insufficiently practical or excessive-
ly narrow in their concerns. With this accomplished, the path
will be clear for a more nuanced and constructive analysis of
the opinion’s flaws.

A. Three Unhelpful Criticisms

Isidore’s criteria. emphasize that good law must be formu-
lated with sensitivity to the particular character and needs of
the community whose life it will regulate. We should not judge
Webster without considering its context in the history of
American constitutional interpretation. Given this context,
even the most commitbed pro-choice advocates must admit
that not even a liberal Court could (at this time) justify giv-
ing Constitutional protection to a woman’s autonomous deci-
sion to abort through to the latest stages of her pregnancy.?®
However important the rights to privacy and bodily self-deter-

2 Thomas Aquinas, Summa Theologice, 3 vols.,, trans. Fathers of the Eng-
lish Dominican Province (New York: Benzinger Bros., 1948), I-II. 95.3.1.
All further citations from the Summe will be given parenthetically in the
text.

3 Beverly Harrison, for example, considers Roe already a compromise, albeit
not a totally unjustified one, in that it balances fetal life in late gestation
against the claims of women to full autonomy over their own bodies. See
her Our Right to Choose (Boston: Beacon Press, 1983), 225-26, and chap. 8.
For a more recent argument, see Barbara Katz Rothman, Recreating Mother-
hood (New York: W. W. Norton & Company, 1989), esp. her chapter “Re-
creating Motherhood: Toward Feminist Social Policy.”
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mination have been in Anglo-American jurisprudence, the
Court has stopped short of holding them absolute.* For it to
do so now in the context of the abortion controversy would
mark a decisive break with its past decisions, particularly since
1t is hotly disputed whether abortion is exclusively a matter of a
woman’s self-determination.

Even those convinced that the unborn should ideally hold
constitutional rights equal to the rest of us ought not to fault
the Court for failing here and now to contradict directly Roe’s
claim that they are not legal persons. One might have plausibly
argued in or before 1973 that the Constitution required recog-
nition of the unborn as persons; in fact, there was as much
evidence for this position as for Roe’s contrary one’ However,
at the present time, that argument carries far less practical
weight. The Roe Court’s denial of fetal personhood has shaped
this country’s understanding of the Constitution and other
laws dependent upon it for over a decade and does have at least
some precedential weight. For the Court not only to withdraw
its influence in this area but to exert it in a diametrically op-
posed fashion would radically alter settled expectations of con-
stitutional protections.

A second common way of criticizing Webster proves to be
unhelpful when we recognize that it is the last of Isidore’s re-
quirements that is paramount. For Aquinas, the fact that “a
law, properly speaking, regards first and foremost the order to
the common good™ (I-I1.90.3) both encompasses and sur-
passes the other features on Isidore’s list. To specify more
precisely the requirements of the common good is notoriously
difficult; we do know, however, that it includes a mandate to
consider the well-being of the whole, of “the body politic”
over an extended period of time rather than of any particular

4 See, e.g., Bowers v. Hardwick, 478 U.8. 186 (1986), where the Court
held in a 5-4 decision that the right to privacy does not proteet the right
of homosexuals to engage in acts of sodomy.

5 See, e.g., David W. Louisell and John T. Noonan, Jr. © Constitutional Bal-
ance,” in The Morality of Abortion, ed. John T. Noonan, Jr. (Harvard Uni-
versity Press, 1970), 220-260.
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subgroup or special interest (I-11.96.1). It follows that a eri-
tique of Webster from the perspective of Thomas’s legal philos-
ophy must be distinguished from the charge that it impedes
the narrowly focused political goals of either camp in the abor-
tion debate, be it pro-life or pro-choice. One does not have to
believe that both sides are ethically comparable in their goals
or methods (or to believe that it is illegitimate to engage in
“ single issue ” political lobbying) in order to recognize that the
function of a Supreme Court justice writing an opinion with
precedential weight is very different from that of a political
partisan. The task of political partisans, like that of advocates
in our adversary system, is to present a particular viewpoint
as forcefully as possible, resolving all doubts in its faver and
assuming its clear priority in the distribution of social re-
sources. Both advocates and political partisans attempt to
communicate sharply the urgency of their particular claims and
not necessarily to elaborate how they are to be balanced against
other legitimate interests. To take a non-controversial ex-
ample, both the American Heart Association and the Ameri-
can Cancer Society vigorously promote the worthiness of their
causes without addressing the question of how a finite amount
of money is to be distributed between them. By contrast, a
broader view is required of those whose task it is to assess these
competing claims. Government officials administering the bud-
get must distribute limited funds, considering not only the
fights against cancer and heart disease but also other worthy
medical research projects as well. Analogously, the obligation
of judges, and a fortiors of Supreme Court justices, is to weigh
the relative merits of the arguments which advocates present
to them, considering not merely the effect of their decisions
upon the parties at hand but also possible ramifications in
other areas of the law. For example, advocates of abortion
rights would have welcomed a Supreme Court opinion consti-
tutionally requiring federal funding of abortions for indigent
women. Yetin facing this question, the Court had to consider
not only the right to abortion as delineated in Roe but also the
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fact that the legislative branch of government, not the judicial
branch, is constitutionally vested with the power of the purse.®

The misguided nature of a third criticismu of Webster is en-
tailed by the fact that, while “ justice” and “ virtue” are
prominent on Isidore’s list, they are not its only components.
This would suggest that a critique of the jurisprudence of
Webster must not be limited to scrutiny of the ethical prin-
ciples it directly embodies. Wise law is not identical to fully
adequate moral counsel. Faulting Webster's plurality opinion
from a legal perspective is not synonymous with charging, on
the one hand, that it does not affirm the full humanity of the
unborn or, on the other, that it does not take judicial notice of
the often unbearable burdens an unwanted pregnancy can place
upon a woman in this society. This is not to claim that moral
concerns are irrelevant to law. Unlike some contemporary
legal positivists,” Thomas holds that the binding legal force of
any given law significantly depends upon whether it advances
or hinders justice. But his account of the proper relation be-
tween law and morality will receive fuller treatment in the sec-
ond section of this essay.

So far we have seen that in criticizing Webster from the
perspective of Thomas’s philosophy of law it is not enough to
complain that it does not interpret the Constitution for an
ideal world, or to object that it does not advance a particular
political agenda, or even to charge that it does not vigorously
enough espouse particular moral values. What, then, might it
include?

B. Clarity

Let us first consider Isidore’s criterion of clarity: good law
is clear law, “ lest by its obscurity it lead to misunderstanding.”
According to Aquinas, the justification for this requirement is
pragmatic: if their attempts to follow the law are not to cause

6 See Harris v. McRae, 448 U.S. 297 (1980), where the Court held in a
5-4 decision that women do not have a right to federally funded abortions.

7 For a succinct, classic statement of liberal legal philosophy, see H. L. A.
Hart, Law, Liberty, and Morelity (Stanford University Press, 1963).
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more harm than good, citizens needs to understand what the
lawgiver means for them to do in a particular situation. Other-
wise, their very respect for law might impel them to do the
wrong thing and, in too many cases, that could be worse than
doing nothing at all.

Isidore’s mandate for clarity can shed light on Webster in
two interrelated respects. First, we can ask precisely how
Webster fits into the continuing conversation that is constitu-
tional interpretation. What aspects of previous opinions of
the Court does it expand or undercut? Correlatively, we can
consider what precisely Webster itself will require or permit
with regard to future state and federal legislation on abortion.

While Supreme Court justices might follow, modify, or in
rare cases overrule previous decisions from their bench, in
every instance they have an obligation to situate their justifi-
catory arguments in relation to those found in these prior opin-
ions. It is only by so doing that the justices can lend the de-
tailed context necessary for us to understand their modifica-
tions of our de facto constitutional obligations and rights. With
respect to Webster, the relevant context comprises Roe v.
Wade and the other Supreme Court decisions which have
shaped the abortion right in the sixteen or so years follow-
ing it.®

To ask what Roe stands for is to ask an imprecise question.
Like other ground-breaking decisions, such as those in the civil
rights cases, it has at least two salient components. First, the
holding of Roe refers to the narrow legal rule to which the de-
cision is strictly committed and from which a later Court can-
not depart without overruling that decision. Roe held uncon-
stitutional the state statute which prohibited abortion in all
cases except those necessary to save the life of the mother.

8 The most important of these are: Planned Parenthood of Cent. Mo. v.
Danforth, 428 U.S. 52 (1976), Harris v. McRae, 448 U.S. 297 (1980), Akron
v. Akron Center for Reproductive Health, 426 U.S. 416 (1983), and Thorn-
burgh v. American College of Obstetricians and Gymecologists, 476 U.S. 747
(1986).
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Secondly, the legal policy initiated by Roe serves notice upon
state and federal legislatures regarding what other sorts of re-
strictions on abortion the Court is likely to strike down if they
are brought before it. Roe’s policy is grounded in its declara-
tion that a woman’s fundamental right to privacy is broad
enough to include her right, together with that of her doctor,
to decide whether or not to terminate her pregnancy. As a
fundamental right, it can be restricted only by a “ compelling
state interest ” and by legislation that is “ narrowly tailored ”
so as to impinge upon the affected right as little as possible.
The Roe Court concluded that virtually no restrictions would
meet these criteria during the first trimester and that only the
State’s interest in protecting maternal health was a sufficient
basis for regulation from the beginning of the second trimester
until viability. Only at the point of fetal viability did the
state’s interest in potential life become compelling, empowering
it to restrict or even prohibit late abortions, except those nec-
essary to preserve the life or health of the mother.

As long as it does not disturb the narrow holding, a later
Court can modify or even abandon this legal policy without
technically overruling Roe. In fact, this is precisely the course
followed by the plurality opinion in Webster v. Reproductive
Health Services. According to that opinion’s author, Chief
Justice Rehnquist, Webster did not offer the occasion to recon-
sider Roe’s holding. Yet two key elements of Roe’s legal policy
were abandoned by the Webster plurality. Roe’s “rigid ” tri-
mester system was rejected, having proved to be “ unsound in
principle and unworkable in practice” (8056). Further, the
state’s interest in the “ potential life ” of the fetus was deemed
to be compelling throughout pregnancy, not merely at the point
of fetal viability.

In capitalizing on a somewhat technical distinction between
Roe’s holding and the legal policy it inaugurated, the Webster
plurality did a poor job in communicating how its reading of
the Constitution should alter people’s expectations of their
civil rights. The logic of the plurality’s position is convoluted,
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and its proclamation that it did not overrule Roe is especially
misleading. The Court ignored the fact that most people are
unschooled in the details of law and their information generally
comes from television news briefs.® Most persons equate Roe
with the policy it inaugurated and not merely with its narrow
holding. Moreover, since comparatively few women seek abor-
tions to save their lives, it is not Roe’s holding but its policy
that has shaped their reproductive plans. Webster may well
have confused many persons about the status of abortion law.

Thus the Webster plurality is guilty of obscurity in com-
municating its relationship to the landmark Roe. While careful
study of the opinion can overcome that defect, the plurality
opinion is also flawed by a second sort of unclarity, which no
amount of scholarly attention can cure. Nowhere in this opin-
ion can one find a clear statement about what is required of
states contemplating new abortion legislation, and nowhere can
one find a perspicuous exposition of the jurisprudential bases
of any such requirements.

Consider first the theoretical framework the Webster plural-
ity constructs for assessing the constitutionality of future abor-
tion statutes. On the one hand, the plurality opinion holds
that the state’s interest in feta] life is compelling from concep-
tion. On the other, it states that the woman’s right to choose
abortion is “ a liberty interest protected by the Due Process
Clause.” Inexplicably, the plurality considers it fruitless to
elaborate the features differentiating this “liberty interest”
from either a fundamental right, as the Court described the
abortion choice in Akron, or a * limited fundamental constitu-
tional right,” as Justice Blackmun calls it in his dissent to
Webster (3076). Yet such elaboration is necessary for the
Court to clarify how its jurisprudence in the general area of
fundamental rights might be changing.

9 One might reply that the Court’s rulings on matters of securities law or
the commerce clause are often unintelligible to the average layperson. Yet
I woud contend that such intelligibility is mnot as crucial in these cases,
which are usually the province of lawyers, as in matters such as abortion,
which concretely affect the lives of the populace at large.
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For example, one right which the Court has consistently held
to be fundamental for the last two decades is conspicuous by
its absence from the plurality opinion. This is the right to
privacy. What is its place in the post-Webster landscape?
Roe, of course, did not discern a right to an abortion per se
in the Constitution, but it did find a right to privacy “ broad
enough to include a woman’s decision, together with her physi-
cian, whether or not to terminate her pregnancy.” As deline-
ated in Roe alone, the privacy right is fundamentally ambig-
uous. On the one hand, it could have been interpreted quite
plausibly as creating a sphere of medical discretion, that is, as
protecting the best judgment of a doctor with respect to the
well-being of her pregnant patient even while trusting the
doctor to further in all appropriate ways the state’s strong in-
terest in childbirth. On the other hand, the right to privacy
could also be viewed as focused almost entirely on the woman
herself, as securing her capacity to determine whether or not
she wishes to bear a child entirely free of all outside influences.
The role of the physician as advisor fades into the background
in this second construal of privacy, and the emphasis shifts to
the woman’s privileged position as an autonomous decision-
maker. In later Supreme Court decisions, the ambiguity has
tended to be resolved in terms of the second interpretation of
privacy. Correlatively, the state’s interest in encouraging
childbirth has been downplayed because of judicial efforts to
insure that the power of the majority would not compromise
full autonomy for individual women deciding about abortion.

How does Webster affect the privacy right defined by Roe
and its sequalia? Consider first the effects of its assertion that
the state’s interest in fetal life is compelling throughout preg-
nancy. In Roe, the Court held that once a state’s interest in
the developing fetus became compelling, it could restrict or
even prohibit abortions, except those necessary to preserve the
life or health of the mother. Thus in situations where a com-
pelling interest is at stake, legislatures must at the very least
be able to ask for some sort of justification from those who
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would interfere with that interest. At whatever point the pro-
tection of fetal life becomes compelling, then, a woman’s right
to privacy can no longer entall the right to complete decisional
autonomy regarding abortion. In a very relevant sense, the
decision at this point is no longer private; she must defend it
in response to the legally cognizable concerns of others. The
Webster plurality’s acknowledgement of a compelling state in-
terest in fetal life throughout pregnancy, conjoined with its
insistence that the state could validly prefer childbirth to abor-
tion, might very well suggest that the expansive right to
privacy as developed in the post-Roe years no longer holds
sway.

On the other hand, it 1s not fore-ordained that the woman’s
privacy interests will exert no control on the Court’s future
treatment of abortion. Even while granting the state’s com-
pelling interest in fetal life post-viability, Roe and its progeny
consistently stressed the unequivocal exception to this interest:
in no event could it supersede the mother’s own interest in her
life and health. Nothing in the Webster plurality opinion
would prevent the post-Webster Court from also acknowledg-
ing this exception. Further, it might place the decision whether
a particular woman’s situation is sufficiently grave to justify
an abortion in the hands of that woman and her physician.
Thus for all intents and purposes, this Court could reinstitute
the first, more medically oriented notion of privacy prominent
in Roe but downplayed in its progeny.

Yet there is more ambiguity still. Such a scenario might
naturally issue in a narrow right to abortion controlled in large
part by physicians. But it could just as easily result in about
the same incidence of abortions as we have at present. Having
located the determination of what is necessary for health in
the hands of & woman and her doctor, the Court could continue
to construe its constitutive features in the broad terms adopted
in Roe’s companion case Doe v. Bolton. The Court accepted
the World Health Organization’s definition of health as com-
plete “ physical, emotional, psychological . . . well-being > (410
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US. 179, 192). Despite the state’s compelling interest in
nascent life, its more fundamental interest in the well-being of
the woman could thereby be interpreted to prevent significant
restrictions on abortion. Under these circumstances, the change
from the Roe regime would be a purely theoretical matter;
abortion would be understood more as a medical procedure
than as a civil right but would be resorted to just as frequently.

Thus the Webster plurality has given precious little guidance
regarding this opinion’s place in the development of the Court’s
ongoing jurisprudence of privacy. Moreover, matters are fur-
ther complicated by the fact that Justice O’Connor’s concur-
ring opinion reveals very little about her own jurisprudence of
abortion. Since she is the swing vote in a Court whose other
members are equally divided between support and opposition
to Roe, it is even more difficult to predict how the Court will
rule on other types of abortion restrictions. In the years fol-
lowing Roe, the Court struck down parental and spousal con-
sent provisions, a waiting period, and detailed informed con-
sent requirements, as well as most regulations designed to in-
sure that a fetus undergoing a late abortion procedure would
have the maximum chance of survival. How does Webster
alter the constitutionality of such statutes? We have no firm
answer to this question. Other than duplicating the Missouri
provisions which the Court upheld in this case, state legis-
latures can take very few steps which are certain to be deemed
acceptable. The decision in Webster serves not to guide be-
havior in furtherance of the common good, or even to guide be-
havior at all, but to invite confusion, disputes, and uneasy in-
action.

The Webster plurality opinion demonstrates, then, how a
law can be so conceptually uncertain that it ceases to provide
any real direction to citizens at all. How are we to assess this
second, more fundamental form of unclarity? I suggest that
careful consideration of Aquinas’s philosophy of law indicates
that when this point is reached far more is at stake than the
deleterious practical ramifications, which Isidore alluded to.
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The basic function of law, according to Aquinas, is to act as
a rule and measure of human acts. Immediately entailed by
this function is his requirement that legal sanctions must be
promulgated to those persons whose acts they propose to bind.
A law that is not promulgated is not valid law, for it cannot
hope to guide behavior. Unfortunately, Aquinas fails to specify
the elements of effective promulgation, but one crucial ele-
ment can be gleaned from his theory of human action. Aquinas
holds that the most immediate rule and measure of each per-
son’s acts is her capacity for practical reasoning. If the pur-
pose of law is to guide human action, its valid promulgation
would seem to entail that the requirements which it imposes
be generally accessible to human reason (I-I1.90). From this
we might conclude that no law has been validly promulgated
if its conceptual unclarity is so great that it is impossible for
an agent to understand what behavior might count as con-
formity and what as disobedience. In such a situation, her
practical reason can no more employ the putative law as an
action-guide than if the law were left in the legisiative
chambers.

We might, then, charge the Webster plurality with such a
lack of clarity that it is no longer truly a law, that is, an action-
guide promulgated to serve the common good. Moreover, this
kind of failure may even threaten the respect due to citizens as
rational agents. For Aquinas, it is the human capacity to un-
derstand law, to incorporate it actively through purposeful ac-
tion into moral and social identity, that distinguishes us from
the rest of God’s creation (I-11.91.2). Since the Divine Ruler
promulgates His law by respecting rather than circumventing
buman reason, so too ought human rulers. In failing to pro-
vide clear direction to the society, Webster {ails to meet this
obligation.

C. Sustability to Place and Time

Isidore’s enumeration of the proper characteristics of law also
mentions that it must be “ suitable to [the] place and time ” in
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which it is enacted. Aquinas interprets this as a specification
of the mandate that positive law be helpful to discipline, that
it further respect for the natural law in a way that is helpful
to the community it guides (I-11.95.8) . Quintessentially prac-
tical, he recognizes that good law must be drafted with sensi-
tivity to specific temporal and political currents.

What would the relevant circumstances and pitfalls be for
the Webster Court? I submit that in an era such as ours when
there is skepticism about the authority of law and the integrity
of the judges who interpret it, there are special problems in-
volved in altering even a controversial interpretation of the
Constitution. The plurality opinion failed to take these prob-
lems sufficiently into consideration. Sixteen years earlier, Roe
itself drastically undercut common understandings of con-
stitutional requirements; it struck down abortion laws in all
fifty states and thrust the Court into the middle of divisive
political controversy. Even those who find its interpretation
and expansion of the right to privacy legitimate must acknowl-
edge that Roe created problems. The fact that there is no
specific mention of the right to privacy in the text of the Con-
stitution ignited suspicion that the Roe Court was furthering
its own political program rather than enunciating the con-
straints of our government’s charter.** More recently, the un-
abashed efforts of the Reagan conservatives to reshape the
Court in their own political image demonstrate that the Su-
preme Court is increasingly perceived as one more ideological
tool of the party in power.

Thus the authority of the Constitution is threatened in the
contemporary social confext, and the nucleus of this threat is
the jurisprudence of abortion. To a great degree the damage
has already been done; the mere fact that the Court reverses

10In legal circles, the interpretive practice in which the Roe Court en-
gaged is termed “substantive due process” by its opponents. The Court is
charged with surreptitiously advancing its own political agenda by claiming
that the Due Process clauses of the Fifth and Fourteenth Amendments pro-
tect not only procedural rights but also substantive rights nof explicitly men-
tioned in the text.
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Roe will not suffice to ameliorate it. Moreover, the problem is
complicated by the fact that the Roe majority’s perspective on
constitutional rights has inserted itself into the expectations of
a generation of women and men. A shift away from Roe will in-
evitably destabilize their firm sense of the Constitution.
Aquinas himself notes that even a just change in settled law
can undermine its authority. He writes,

To a certain extent, the mere change of law is of itself prejudicial to
the common good: because custom avails much for the observance
of laws, seeing that what is done contrary to general custom, even
in slight matters, is locked upon as grave. Consequently, when a

law is changed, the binding power of the law is diminished, in so far
as custom is abolished (I-11.97.2).

This is by no means to suggest that the Webster majority
was mistaken per se in altering the Court’s legal construal of
abortion; but it does need to be stressed that, particularly in
areas of fundamental concern, even beneficial changes in law
come at a heavy price, and this must be taken into account by
lawmakers. To those who see Roe v. Wade as manifesting and
inculcating a deeply objectionable disregard for the most vul-
nerable members of the human family, the urgency of supplant-
ing it is self-evident. To those who regard the Roe Court as
unjustly usurping the role of the legislative branch of govern-
ment, the need to limit its impact is also not insignificant.
Nevertheless, even such compelling reasons for abandoning
Roe do not preclude a concurrent obligation to mitigate the
deleterious effects of a change in settled law. Unfortunately,
the plurality opinion in Webster does not meet this obligation.

The Court had two straightforward options in considering
Webster, each with its benefits. First, it could have acceded
to Justice Sealia’s plea for forthright consideration of the ques-
tion whether or not Roe should be overruled. Such an ap-
proach would have had the not insignificant advantage of set-
tling for the foreseeable future the constitutional status of a
right to abortion. In his concurring opinion, Justice Scalia
writes,
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Perhaps . . . abortions cannot constitutionally be proscribed. That
is surely an arguable question, the question that reconsideration of
Roe v. Wade entails. But what is not at all arguable, it seems to
me, is that we should decide now and not insist that we be run into
a corner before we grudgingly yield up our judgment (3066).

If the judges had been willing to decide, then citizens would
have been able to form a stable conception of the freedoms
guaranteed by the Constitution and to plan their personal
lives—and political activities—accordingly.

Secondly, the Court could have decided Webster without re-
considering Roe at all. As Justice ’Connor points out in her
concurrence and Justice Blackmun in his dissent, it would have
been possible to uphold the plurality’s interpretation of the
Missouri statute without reaching beyond the boundaries
established by Roe. The most problematic issue before the
Court was this requirement: that doctors implement tests to
determine viability before aborting fetuses who they had rea-
son to believe were of twenty or more weeks of gestation. Most
fetuses at twenty weeks are not viable. Did this requirement,
therefore, contradict Roe’s mandate that the only acceptable
regulations of second trimester, pre-viability abortions were
aimed at preserving the health of the mother, not the fetus?
The plurality decided it did and abandoned Roe’s analysis in
order to uphold the statute before it.

For O’Connor, on the other hand, “ the State’s compelling in-
terest in potential life postviability renders its interest in de-
termining the critical point of viability equally compelling
(3063) . According to reliable medical evidence, the earliest
age of viability is twenty-three and one-half to twenty-four
weeks of gestation; however, the margin of error in determin-
ing gestational age is four weeks. Justice Blackmun concludes,
“ Nothing in Roe, or any of its progeny, holds that a State may
not effect its compelling interest in the potential life of a viable
fetus by seeking to ensure that no viable fetus is mistakenly
aborted because of the inherent lack of precision in estimates
of gestational age” (8070-71).
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It seems to me that O’Connor and Blackmun are quite con-
vineing in their arguments; the plurality’s interpretation of the
Missouri statutes plausibly could have been upheld without re-
considering Roe’s trimester framework, Moreover, the benefits
of a cautious jurisprudence of abortion are not negligible. First,
as Justice O’Connor notes, “ (i) t is not the habit of the court
to decide questions of a constitutional nature unless absolutely
necessary to a decision of the case” (8061)."* One mark of the
difference between the legislative and judicial branches is the
reactive rather than proactive nature of the latter. The Court
cannot simply promulgate its view of constitutional require-
ments whenever the spirit moves it. Rather, a given constitu-
tional issue must be unavoidably raised by a controversy
brought before its bench for adjudication.

Unfortunately, the plurality opinion itself bears none of the
advantages of either of the two oplions we have mentioned,
and it bears more than the sum of their disadvantages. First,
in not overruling Roe but eviscerating its normative force, it
casts the constitutional law of abortion into confusion. Second-
ly, the plurality does nothing to buttress the authority of the
Constitution or nurture any perception other than that the
Court is imposing its own policy preferences under the guise of
constitutional interpretation. Tts half-hearted reconsideration
of Roe may have resulted in an increase in judicial sympathy
toward restrictive abortion statutes, but it does seem to ex-
emplify the same old philosophy of constitutional interpreta-
tion. The opinion does not hold, as Justice Scalia advocated,
that in principle a proper understanding of the Constitution re-
quires abortion law to fall under the province of the legislative
not the judicial branch of government. Rather, it continues
Roe’s tradition of judicial “ balancing ” of the claims of the
fetus against those of the mother. In referring to abortion as
a “liberty interest” rather than a “fundamental right ” and
in upgrading the status of fetal life to a “ compelling state in-
terest,” the Webster plurality simply indicates that it prefers

11 Citing Burion v. United States, 196 U.S. 283, 285 (1905).
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a balance different from that of the Berger Court, which de-
cided Roe. What justifies the Court’s continued involvement
in the abortion issue and on what basis did the plurality de-
cided to strike this specific balance? The jurisprudential an-
swers to these questions are no clearer under Webster than
they were under Roe.

In sum, the law expressed in the Webster plurality opinion
does not fare well according to Thomistic criteria. It fails to
exemplify the sensitivity to time, place, and concrete needs of
the society it purports to regulate. More specifically, it evades
the duties incumbent upon those who would change settled
legislation, duties which Aquinas deems integral to wise juris-
prudence.

II. The Pedagogical Function of the Law:
Teaching a Virtuous Response to Abortion

The first section of this essay has barely acknowledged one
aspect of jurisprudence which no Thomist can rightfully
ignore: the integral relation of morality to law; in terms of
Isidore’s requirements, wise legislation must be “ virtuous,
just,” yet “ possible to nature.” This will be the topic of this
second section. My focus, however, will shift from constitu-
tional law to statutory law, for the following, largely pragmatic
reason: The plurality opinion in Webster may well augur a re-
turn of significant control over abortion legislation to the
states. Whether or not one believes the regulation of abortion
should in fact be the proper province of the legislature, the
onus of formulating just and wise regulations regarding the
issue will fall upon this branch of state and federal government
in the near future.

What sort of legislative response to abortion would manifest
proper sensitivity to its moral dimension? Obviously, one’s an-
swer to the legal question depends in part upon one’s moral
assessment of abortion. Two moral assumptions and correla-
tive requirements stand at the core of the legal analysis which
I propose to develop. First, good abortion law must be con-
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sistent with the view that abortion constitutes the killing of a
being which is fully human from very early on in pregnancy.**
Like other types of killing, it may objectively be justified in
certain instances and mercifully pardoned in others. In the
vast majority of the cases, however, it is an action which is
objectively unjustified and is therefore strongly to be discour-
aged. Secondly, any acknowledgement of the objective wrong-
ness of abortion must have as its counterpoint utmost sensitiv-
ity to the difficulties facing women who confront unplanned
pregnancy and parenthood in this society. These difficulties
often seem insuperable because our society does not treat with
gentleness the weak or vulnerable at any stage in life*®

By itself this moral construal of abortion does not yield a
determinate legal policy. Thoughtful persons such as Governor
Mario Cuomo can consider abortion generally to be wrong but,
nevertheless, beyond the power or province of law to remedy.**
Thus at the core of a pro-choice position is an argument in legal
theory rather than in moral philosophy or theology. It is true
that many pro-choice advocates fail to develop concrete ethical
guidelines for how women should exercise their right to choose
in specific instances. On the other hand, a contrapuntal criti-
cism could be lodged against pro-lifers. In their intense focus
upon the moral wrong of abortion, they often neglect to con-
sider in a nuanced and practical way the legal component of
their struggle against it. Just as the pro-choice position must
develop substantive moral norms governing the act of abor-
tion, so a pro-life posture must attend to the unique concerns
of jurisprudence in formulating its legal policy. In the realm
of legal philosophy, the most striking difference between the

12J do not wish here to settle the question of the precise moment at which
full humanity should be attributed to the fetus.

12 For a probing and original theological analysis of this issue, see Wil-
liam Werpehowski, “ The Pathos and Promise of Christian Ethics: A Study of
the Abortion Debate.” Horizons 12 (1985): 284-302.

14 Mario Cuomo, “ Religious Belief and Public Morality: A Catholic Gov-
ernor’s View,” in Abortion and Cetholicism, ed. Patricia Beattie Jung snd
Thomas A. Shannon (New York: Crossroad, 1988), 202-216.
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pro-choice and pro-life stances is that the latter, unlike the
former, will include law as one instrument among many which
can be used to reduce the number of abortions.

4. Construing Law as a Teacher

I suggest that Thomas’s account of the relationship between
law and morality provides a helpful starting point for a pro-
kife legal philosophy. His unique image of law as teacher is a
particular useful one. It is at once both more optimistic and
more pragmatic than that normally invoked by either the pro-
choice or pro-life camps. As Harvard Law Professor Mary Ann
Glendon argues, despite their differences, both of these groups
share a propensity to deploy the “ rights ” language of liberal
individualism.*® This includes a tacit commitment to liberal
legal philosophy, which construes the purpose of law as essen-
tially that of restraint. Like marshalls in the Old West, law
construets protective fences around the rights of individuals in
order to keep the peace. Perceiving law as inevitably rough-
hewn and coercive, liberal theorists strive to limit its sphere of
influence, particularly the influence of criminal law. It seems
to be a violation of human autonomy to use legal power in
regulating the realm of “ private morality,” which centrally
comprises the arena of sexuality and reproduction.’® Cast in
terms of liberal philosophy, the abortion debate centers around
whether the fetus is an appropriate bearer of rights and, if so,
how or whether its rights can compete with those of the woman
who carries it.

Unlike liberal legal theorists, Aquinas encourages us to think
of law not primarily as an enforcer or a policeman but more as

15 Mary Ann Glendon, Abortion end. Divorce in Western Law {Cambridge:
Harvard University Press, 1987), 39. To my mind, Glendon provides the
most perceptive and judicious analysis of the interrelationship between law,
public sensibilities, and morality in the case of abortion to appear in many
years.

16 See, e.g., Joel Feinberg’s four volume work on The Moral Limits of the
COriminal Law (New York: Oxford University Press, 1984, 1985, 1986, and
1988).
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a teacher, and specifically, as a teacher of virtue. Law does in-
clude coercion and restraint. Yet these functions are not ends
in themselves but subordinated to the goal of inculcating virtue
and concern for the common geod in all citizens.

Since some are found to be depraved, and prone to vice, and not
easily amenable to words, it was necessary for such to be restrained
from evil by force and fear, in order that, at least, they might de-
sist from evil-doing, and leave others in peace, and that they them-
selves, by being habituated in this way, might be brought to do
willingly what hitherto they did from fear, and thus become virtu-
ous (I-11.95.1).

Thus one function of the criminal law is to provide an external
incentive strong enough to jolt the vicious out of their normal
patterns of behavior. Moreover, it also provides guidelines
about fundamental areas of right and wrong to those who lack
sufficient virtue to appreciate such matters for themselves.

In applying Aquinas’s philosophy of law to the present-day
problem of abortion, it is crucial for two reasons to remember
that the restraining function of law is subordinate to and in
service of the goal of education to virtue. First, the former is
centrally appropriate only in the case of the criminal code,
which is but one of many types of legislation in our complex,
post-industrialist society. Correlatively, in formulating a
proper legal response to abortion, we need to follow Mary Ann
Glendon’s suggestion and broaden our focus beyond the crim-
inal law. Of the protections for nascent life mandated by West
German Basic Law (the West German Constitution), she
notes, “what is important is that the totality of abortion regu-
lations—that is, all criminal, public health, and social welfare
laws relating to abortion—be in proportion to the importance
of the legal value of life, and that, as a whole, they work for the
continuation of the pregnancy.” TUnlike the image of re-
straint, Aquinas’s more fundamental image of educating to-
ward virtue can fruitfully be applied in all spheres of law.*®

17 Glendon, 28.
18 See, e.g., the U.S. Catholic Bishops’ Pastoral Letter on the Economy,
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Secondly, paternal restraint is but one small, elementary
part of leading a person toward virtue. According to Thomas’s
theory of virtue, no action performed solely under the threat
of coercion can count as virtuous. External threats may ac-
custom a person to performing the physical acts that a virtuous
person does (I-11.6.6) . Yet unless and until she performs them
for the proper motivations, they do not count as virtuous acts.
Teaching someone to act virtuously, however, entails not just
informing her how to behave on a particular cccasion but also
giving her reasons why this behavior is appropriate, reasons
which she can truly come to view as her own.® If she incor-
porates these reasons into her own decision-making, she may
begin to discern how to act appropriately on similar but not
identical occasions, strengthening her habits of prudence and
good judgment. The fact that law cannot perform the whole
function of teaching virtue does not mean it must never
venture beyond the first step of restraint and coercion.?

B. Convergences and Disagreements with Feminism
and Liberalism

A proper stress upon the pedagogical role of the law in reduc-
ing the incidence of abortion in this country might also open
up the possibility of real consonance with some important ele-
ments of feminist and liberal theory. Since good law builds
upon (as well as fosters) consensus, this linkage is by no means

Beonomic Justice For All (Washington, D.C.: U.S. Catholic Conference, 1986).
In arguing for a restructuring of U.S. ecomomic policy to achieve the goal of
full employment, they point to the moral significance of work for individuals
in society (50). Thus administrative, commercial, and corporate law is to
be used, not to restrain harmful individuals but to foster human flourishing.

19 Thomas Aquinas, De Magistro, in Mary Helen Mayer, The Philosophy of
Teaching of St. Thomas Aquinas. (Milwaukee, Wisc.: Bruce Publishing Com-
pany, 1929), Art. 1, esp. pp. 53, 56.

20 A good example of the creative, pedagogical power of law is the current
coordination of effort desigmed to combat substance abuse in this country.
Stringent extradition laws and stiff prison sentences do not stand alome but
with generous bills of appropriation underwriting a panoply of anti-drug
educational campaigns.
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to be underestimated. One of the most influential defenses of a
pro-choice feminist position has been that of Beverly Wildung
Harrison. She holds that substantial reproductive freedom 1s a
necessary component of every woman’s moral autonomy.
Women must recognze that they no less than men are moral
agents. Throughout the long history of patriarchal society and
thought, the full moral agency of women has been denied. Con-
comitantly, rigid control over women’s power to reproduce re-
mained largely in the hands of men, from the Roman pater
familias to the medical establishment of the nineteenth and
twentieth centuries®* A key element in that control has been
the coercive power of the legal system.

A Thomistic emphasis on the pedagogical rather than the
coercive function of law would demand serious respect for the
moral agency and autonomy of women that feminists like Har-
rison find essential. According to Thomas, a good teacher al-
ways recognizes her student as an independent agent for whom
true knowledge means appropriating the truth for herself and
making it her own. Unlike animals, who can be trained to re-
spond to stimuli, human persons can be taught to think, to
bring their knowledge to bear creatively and freely in a variety
of situations. Thomas makes it clear that ultimately, “ the
process of education is a process of self-education.” For learning
to occur, “the cooperation of the student is essential—a
self-active, self-directed, self-motivated cooperation.”** "The
teacher is in the role of an intellectual midwife, facilitating but
not ultimately responsible for the student’s birth of knowledge.

Thus a pro-life jurisprudence consonant with Thomas’s view
of education would encourage women’s own recognition that
abortion is not an adequate solution to their problem preg-

21 The move first to eriminalize and then later to liberalize abortion laws
was led by the overwhelmingly male membership of the American Medical
Association. See Jonathan B. Imber, Abortion and the Private Practice of
Medicine (New Haven: Yale University Press, 1986), chap. 1, and Kristen
Luker, Abortion and the Politics of Motherhood (Berkeley: University of
California Press, 1984), chaps. 2-4.

22 BEdward A, Fitzpatrick, “ Editor’s Introduction ” to Mayer, 21.
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nancies. It would abjure laws whose aim or vision does not
transcend effective restraint against abortions, recognizing that
they treat women as if they were mere animals capable only of
being trained, not taught. For example, legislative attempts
that threaten a woman with loss of important family goods,
such as welfare or Medicaid payments, are inappropriate
forms of “ behavior modification.” When a state threatens the
tenuous economic well-being of children already born in the
name of those yet unborn, it can hardly be said to feach the
value of each individual human life; it only trains women not
to have abortions. This is not to claim that penal sanctions
can have no pedagogical value, but I do suggest that the vast
majority of the sanctions already proposed exhibit little con-
cern for pedagogy.

Of course feminists would still have grave objections to a
legal policy which attempted to teach a pro-life response to
problem pregnancies. With a different moral evaluation of the
act of abortion and a lower estimation of the status of the
fetus, many feminists judge that to teach that abortion is justi-
fiable only in very limited circumstances is to teach moral error.
This is the irreducible nub of the abortion controversy, and it
is not likely to disappear very soon. On the other hand, every
effort must be made to ensure that feminists have no cause to
charge those responsible for a pro-life legal pedagogy with fail-
ing to take women seriously as moral agents. Such a failure
would be not only a denial of what is good in the feminist
movement but a betrayal of the best insights of Thomas
Aquinas.

In addition to affinities with important aspects of feminist
theory,*® Aquinas’s recognition of the need for educated, reflec-
tive individual choice also has certain points of concordance

23T do not mean to suggest that feminist theory is univocal. For example,
many feminists would worry that Harrison’s stress on and construal of
autonomy is too indebted to the liberal tradition. For a useful survey of
four basic types of feminist argument, see Alison M. Jaggar, Feminist Poli-
tics and Human Nature (Totowa, New Jersey/Essex, Great Britain: Rowman
& Allanheld/The Harvester Press Ltd., 1983).
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with liberal thought. The past twenty years have seen the
burgeoning of a vast crop of liberal treatises in medical ethics,
many dedicated to reasserting the patient’s right to self-deter-
mination against a prevailing ethos encouraging doctors to
decide “ paternalistically ” what is best for those in their pro-
fessional care. Yet many thoughtful liberal ethicists do not
equate a fierce respect for patient choice with isolation from
the opinions, questions, and advice of others. In fact, several
ethicists argue that true patient autonomy is normally served
by precisely that sort of interaction. For example, Tom
Beauchamp and Ruth Faden hold that doctors who honor their
patients’ capacities for autonomous decision-making will not
only provide them with a core set of facts pertinent to their
medical situation but will also facilitate their broader reflection
through sustained conversation.** In this context, respect for
autonomy does not preclude the doctor from strongly recom-
mending a particular course of action. Citing John Stuart Mill
as his philosophical authority, psychiatrist Jay Katz is par-
ticularly insistent upon the need for challenging and even criti-
cal conversation in order to enhance the patient’s psychological
autonomy.®

Thomas’s theory of virtuous action anticipates the inter-re-
lationship among conversation, education, and reflective human
decision-making defended by liberal medical ethicists like
Beauchamp, Faden, and Katz. According to Thomas, the vir-
tue of prudence is indispensable for right action. While other
virtues which regulate one’s desires ensure that one decides to
act for the right ends, the function of the virtue of prudence is
to enable us to choose means which are best suited to achieving
our ends. Since this choice regards individual actions whose
desirability depends upon & myriad of contingent circumstances
(I-I1.14.3) , no rule book can tell us specifically what to do in

24 Ruth R. Faden and Tom L. Beauchamp, 4 History and Theory of In-
formed Consent (New York: Oxford University Press, 1986), 307.

25 Jay Katz, The Silent World of Doctor and Patient (New York: The Free
Press, 1984 ), 122-3.
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any given case. According to Aquinas, an agent’s best recourse
at this point is to seek counsel from others, particularly from
the wise (I-II.14.1.rep.ob.3). Yet Aquinas knows that wisdom
is often in extremely short supply. Therefore, he also suggests
that taking counsel should invelve talking with a number of
persons, in the hope that quantity will compensate somewhat
for lack of quality.

Counsel properly implies a conference held between several; the
very word (consilium) denotes this, for it means a sitting together
(considium) , from the fact that many sit together in order to con-
fer with one another. Now we must take note that in order that
anything be known for certain, it is necessary to take several con-
ditions or circumstances into consideration, which it is not easy

for one to consider, but are considered by several with greater cer-

tainty, since what one takes note of escapes the notice of another
(I-11.14.3).

I suggest that the pedagogical function of the law can fruit-
fully be construed as facilitating each person’s process of tak-
ing counsel.** With regard to abortion, this might include
mandating the public dissemination of information not only
about fetal development and the various methods of perform-
ing abortions but also about possible alternatives to abortion.
Given the aim of surmounting the crisis of an unwanted preg-
nancy, prudence requires women to consider the range of ways
to achieve it. In mandating informed consent, the law would
be fostering such prudence. Their own commitment to full -
formation as a prerequisite to autonomous action would seem
at first glance to preclude liberal theorists from objecting to
this sort of dissemination of information, provided care was
taken not to couch it in a particularly incendiary fashion.

Yet matters are not that simple. Liberals might well take
issue with the strong nature of the value judgments implied by
the provision of this information as part of a pro-life legal

26 Ag just noted, this has to do with choosing right means to ends already
accepted. As will be discussed later in this essay, another aspect of pro-life
pedagogy would be to transform persons’ desires so that they seek better
ends.
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policy. They might note that the liberal hope for informed
consent requirements is that they foster a choice which best
reflects the patient’s own values. By contrast, a Thomistic un-
derstanding of education toward virtue hopes to transform the
patient and elevate her values. Yet within this fundamental
difference in aim, there still are striking points of concordance.
A first level of response to liberal worries would be to emphasize
that not only Aquinas but liberal theorists themselves allow
conversation to include strong, reasoned defense of a particular
point of view. As long as the State does not resort to scare
tactics, misinformation, or threats to withdraw crucial forms of
support such as welfare if a woman does go ahead with an
abortion, it is simply engaging in vigorous moral advocacy.

Liberals might reply, however, that there is a vast difference
between the value of conversation and counsel among private
citizens, such as doctor and patient, and the State’s advocacy
of a particular moral position. The inherent imbalance of
power between the private citizen and the State, conjoined
with the lack of dialogical interaction, renders it likely that the
latter’s attempt at moral persuasion is more likely to resemble
unacceptable manipulation or coercion.®” Therefore, perhaps
the State ought to remain morally neutral about abortion.

An adequate response to this most serious objection can only
be sketched here. My first point is jurisprudential. The “ police
power > of the state has traditionally comprised its concern as
to the “ safety, health, peace, good order and morals of the
community.” ** While there are definite constitutional limits
upon the means which the State can employ in safeguarding
morality, the goal itself has a long-standing social and juris-
prudential legitimacy.

My second point is epistemological. As recent “ post-mod-
ern” philosophy has argued, the aim of liberals to achieve a
value-neutral stance above or beyond competing conceptions

27 For a description of the differences between these categories, see Faden
and Beauchamp, chap. 10, “ Coercion, Manipulation, and Persuasion.”
28 Pierce v. Society of Sisters, 268 U.S. 510, 524 (1924), emphasis mine.
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of the good Iife is unrealistic.?® Law is always and inevitably
a teacher; sorely needed is critical self-reflection about what it
teaches. Liberal individualism does in fact choose certain goods
over others, and so does a society which conceives of abortion
as a private matter of individual choice.*® Of course, repudia-
tion of belief in the pure neutrality of liberal values does not
prevent one from advocating them as the best political way of
ordering our society.® Nor does it rule out the possibility that
scrupulous neutrality is the appropriate moral stance for the
state to take regarding abortion. However, it does mean these
positions must really be defended as the best way to order
our common life. No longer is it intellectually respectable to
short circuit the political conversation by declaring them ab
initio to be the embodiment of neutral standards of justice.
In this sense, we are all on the same level; would-be teachers
who disagree about the curriculum.

My third and final point is, for want of a better word, meta-
physical. Post-modern philosophy has also highlighted the in-
adequacy of the anthropologies presupposed by certain liberal
“social contract ” theories of society. Pace such theories,
human beings are not isolated, atomistic selves who autonom-
ously choose all of their attachments. Rather, they are essen-
tially social creatures, embedded in and shaped by historically
particular communities. A recognition of the inevitable char-

29 See Robert N. Bellah et al.,, Habits of the Heart (New York: Harper &
Row, 1985); Alasdair MacIntyre, After Virtue (University of Notre Dame
Press, 1981) and Whose Justice? Which Ratitonality? (University of Notre
Dame Press, 1988); Michael Sandel, Liberalism and the Limits of Justice
(Cambridge University Press, 1982); Jeffrey Stout, The Flight From Au-
thority (University of Notre Dame Press, 1981) and Hihics After Babel
(Boston: Beacon Press, 1988).

30 For an interesting if somewhat umsettling exploration of the radically
different worldviews of pro-life and pro-choice activists, see Luker, chap. 7.

81 See Richard Rorty, “ The Priority of Democracy to Philosophy,” in The
Virginia Statute for Religious Freedom, ed. Merrill D. Peterson and Robert
C. Vaughan (Cambridge University Press, 1988), 257-282, and Jeffrey Stout,
“Liberal Society and the Languages of Morals,” Soundings 69 (Spring/
Summer 1986) : 32-59.
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acter of human sociality would seem for at least three reasons
to support an acknowledgement of the pedagogical function of
law in regard to abortion. First, every woman facing the abor-
tion decision is part of a larger community, whose reflective
judgment on that issue can be found in its laws. In Aquinas’s
terms, for such a woman to give careful consideration to the
viewpoint of a majority of her fellow citizens might very well
be part of taking good counsel. Secondly, even if a woman is
not interested in what the majority thinks about abortion for
ntellectual or moral reasons, she might do well to consider it
on more pragmatic grounds. She will, after all, continue to
live in this community after making her decision. Knowing
what sort of reaction to expect from her fellow citizens will help
her to assess its consequences. Thirdly, those who oppose the
pedagogy of a prevailing pro-life ethos might nevertheless bene-
fit unexpectedly from its concrete reflection in the law. To be-
gin with, no pro-life legal program will achieve the status of
law unless it refiects the opinion of a substantial portion of the
society. This means that the values supporting it will have
already been operating, albeit in an inchoate and unstructured
way. The very process of formulating legislation may force
those who adhere to pro-life values toward critical reflection
and self-scrutiny, and this can only be welcome to those who
take issue with them. Correlatively, it is easier to oppose and
counteract a position which has been straightforwardly de-
lineated than one which remains largely implicit in the fabric
of society. In sum, then, liberals may oppose the moral stand
entailed by a pro-life legal pedagogy, along with the sort of
society it would try to foster. However, tHeir reasons for ob-
jecting in principle to the use of the law to reflect and support
communal values are far more tenuous.

C. The Limits of Law as Restraint

Feminists and liberals are not the only ones who would criti-
cize a strong focus upon the law as a teacher of pro-life values.
Some committed pro-life advocates might object that the at-



ABORTION AND THE LAW 378

tempt to subordinate the restraining arm of law to its educa-
tive role is sorely inadequate in the matter of abortion, for it
fails to consider matters from the perspective of the victims.
The deterrence provided by the criminal code may or may not
serve to lead would-be misfeasants to virtue, but it does se-
cure a definite advantage for those who would otherwise suffer
at their hands. Impelled by the logic of this objection, some
persons who hold a high regard for fetal life would model anti-
abortion legislation on existing murder statutes.

This is not a criticism easily countered, at least by those who
consider a fetus to be a member of the human community from
very early on in the pregnancy. One umsuccessful response is
suggested (although not necessarily advocated) by Vincent J.
Genovesi when he discusses the legal aspects of abortion and,
in particular, when he cites John Courtney Murray’s appro-
priation of Aquinas’s philosophy of law. Genovesi notes Mur-
ray’s claim that “ Law seeks to establish and maintain only
that minimum of actualized morality that is necessary for the
healthy function of the social order. . . . It enforces only what
is minimally acceptable, and in this sense socially necess-
ary. .. .”* It is unclear what Genovesi takes this guotation
to imply. Perhaps he believes it to suggest that, since the legal
protection of fetuses is not integral to the “ healthy function of
the social order,” it i1s a matter about which Thomas would
hold that law, qua law, might be indifferent.® 1If so, he fails to
appreciate the complexity of Aquinas’s thought on the relation
among law, the commonweal, and morality. Law must always

32 John C. Murray, S.J., We Hold These Truths: Catholic Reflections on the
American Proposition (New York: Sheed and Ward, 1960), p. 166; quoted
in Vincent J. Genovesi, S.J., In Pursuit of Love (Wilmington, Del.: Michael
Glazier, 1987), 393. My view of the function of human law is more optimistic
than Father Murray’s, who seems here to be highlighting the continuities be-
tween Thomistic and liberal legal philosophy while downplaying their dis-
continuities.

83 Genovesi himself favors some legal strictures against abortion, although
he remains quite tentative about what would be appropriate. Murray is eited
as a stromg counter-argument to those who would rush too quickly to crimi-
nalize abortion, not as a decisive reason to abstain from legal action entirely.
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serve the common good. Thomas is equally insistent, however,
that this good cannot be achieved at the expense of justice, in
which “ each person without exception has a claim on her fel-
lows and on the community for immunity from bodily
harm, . . 7 ** At whatever point full humanity is predicated
of fetuses, therefore, law cannot be indifferent to their protec-
tion.

To say that law cannot be indifferent to the well-being of the
unborn, however, does not mean that stringent criminal penal-
ties for abortion are the best way for it to express its concern.
Careful consideration of Aquinas’s own multifaceted reflections
on the interrelations and distinctions between law and morality
suggests that a broad use of such penalties is contraindicated in
certain cases. His general position that it is not appropriate for
human law %o repress all vices or require all virtues is well-
known. But what specific guidance can he give us in formulat-
ing a workable legal stance toward abortion which should be
acceptable even to those who consider the fetus an equally pro-
tectable member of society from very early in the pregnancy?
It must be possible to find a judicious path between callous in-
difference to abortion and mandating full criminal penalties for
its performance in all instances. A faint outline of this path
can be found in Aquinas’s remark that “ human law is said to
permit certain things, not as approving of them, but as being

unable to direct them .. .. It would be different, were human
law to sanction what the eternal law condemns ” (I-I1.93.3.rep.
0bj. 8).

The eternal law condemns all viclations of moral norms;
thus the outer limits of flexibility for human legislation is set
by the mandate not to condone such violations. But what pre-
cisely are the uncondonable violations in this area? One
obvious possibility would be to proclaim that the law must
not sanction abortion, but this would be misleading. Our

34 Jean Porter, “ Moral Rules and Moral Actions: A Comparison of
Aquinas and Modern Moral Theology,” Journal of Religious Hthics 17
(Spring 1989) : 141,
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primary concern is not abortion per se but recognition of the
sanctity of unborn human life. The concerns may overlap, but
they are not identical. To hold that abortion is to be enjoined
against is at once too broad and too narrow a claim. On the
one hand, just as there are forms of killing (such as in a just
war or in self-defense) that are held not to violate the sanctity
of human life, so too there might be forms of “licit” abor-
tion.** On the other hand, comparatively few pro-choice posi-
tions would admit to condoning abortion per se. Many, like
Beverly Harrison, claim to value reproductive autonomy, in
that they do not advocate compulsory abortion as a matter of
population control, but they do champion the woman’s full
control over the fate of her pregnancy. Although such a pro-
choice stance dees not advocate abortion directly, the expan-
sive freedom it underwrites is inconsistent with true respect for
unborn life. Anything that sanctions insensitivity to the sanc-
tity of human life, even at the earliest stages of its develop-
ment, is precluded by Thomas’s philosophy of law. Generally
speaking but not absolutely, abortion manifests such insensi-
tivity.

State legislatures can certainly insure that their general pref-
erence for childbirth over abortion is cleariy stated in the law.
But what other measures can appropriately be taken to rein-
force this preference and in particular what measures of crim-
inal law? For instance, what does Aquinas’s suggestion that
there are unfortunate circumstances where the criminal law is
“unable ” to do anything more imply? ¥ suggest that this in-
ability comprises two distinet but converging components. The

35 What these are is, of course, a matter of dispute, even for those prepared
to grant full human status to the fetus. On one end of the spectrum stands
the orthodox Catholic position, which sanctions only indirect abortion to save
the mother’s life. Toward the middle, one sees arguments that direcé abor-
tions can be justified in this instance, since the fetus is an innocent but
nevertheless materially lethal aggressor upon its mother’s life and she is al-
lowed to defend herself against it. On the more liberal end of the spectrum,
one can expand the argument from self-defense to include the mother’s right
to protect not only her life but also other crucial aspects of her well-being.
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first of these I call practical inability, in which the law enforce-
ment system is inadequate to deter, detect, and punish the rele-
vant harm. This might well be the case with early abortion.
The advent of such abortifacent techniques as RU486 makes
it possible for women to terminate pregnancies very early in
their term and in the privacy of their own homes. In addition,
vacuum aspiration, the most common method of abortion
in the first trimester, is not technically difficult to perform. In
the wake of the Webster decision, many feminist groups have
committed themselves to mastering this procedure.”® Finally,
after well over a decade of legalized abortion, there is no short-
age of physicians capable of and committed to insuring a
woman’s choice in this matter. Therefore, given the continued
de facto availability of abortion, it is unlikely that eriminaliz-
ing the procedure will in itself deter women desperate to termi-
nate their pregnancies.

Moreover, a moment’s reflection suggests that under no cir-
cumstances would criminal sanctions ever be sufficient to in-
sure the well-being of the unborn. The project of giving birth
to a healthy baby requires the active cooperation of the mother
in a way which could never be secured by penal prohibitions.
She must eat right, rest and exercise properly, abstain from
drugs and aleohol, and obtain adequate medical care. A preg-
nant woman must acquire, sometimes in tremendously difficult
circumstances, many of the virtues of a mother, often putting
the good of the one she carries ahead of her own wishes and
desires. Moreover, even under the best conditions, her efforts
are required at a time of great physical and emotional up-
heaval. The woman feels the life growing within her “ as at
once an enrichment and an injury. . . . A new life is going to
manifest itself and justify its own separate existence, she is
proud of it; but she also feels herself tossed and driven, the
plaything of obscure forces.” *

88 Anastasia Toufexis, * Abortion Without Doctors,” Time (28 August
1989) 66.
87 Simone de Beauvoir, The Second Sex (Bantam, 1953), 466-67; quoted in
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Most poignantly, a woman who goes through with an unde-
sired pregnancy faces an even more anguishing task upon giv-
ing birth. Somehow, she must find it within herself to make a
heroic choice. Such a woman might, on the one hand, steel
herself to sever the bonds created against her will during the
nine months of pregnancy, enduring empty arms and aching
breasts, because it will be better if the baby is reared by some-
one else. On the other hand, she could face the no less diffi-
cult task of assembling the resources to love and nurture a child.
Clearly, a legal policy which is truly pro-life (and not simply
anti-abortion) must find ways to encourage and facilitate these
sorts of maternal courage, which are in any case beyond the
scope of law’s command.

Thus the practical inability of the restraining arm of law
pushes us to draw upon its more fundamental pedagogical fune-
tion. Efforts must focus on identifying and creating the sort
of legal and social systems likely to lead women to act virtuous-
ly, even heroically, with regard to their unplanned and un-
wanted unborn offspring. In so doing, unblinking attention
must be devoted to Thomas’s insight that certain extremely
strict legal sanctions may on occasion undercut the formation
of virtue. Under such circumstances, these sanctions exhibit a
second sort of impotence, not practical but what I call moral
wnability to serve the common good.

Aquinas describes this moral inability in terms of Isidore’s
recognition that “law should be possible both according to na-
ture, and according to the customs of the country ” (I-11.96.2.
rep.ob.2) . He writes,

The purpose of human law is to lead men to virtue, not suddenly,
but gradually. Wherefore it does not lay upon the multitude of
imperfect men the burdens of those who are already virtuous, viz.
that they should abstain from all evil. Otherwise these imperfect
ones, being unable to bear such precepts, would break out into yet

Margaret A. Farley, “ Liberation, Abortion and Responsibility,” in On Moral
Medicine, ed. Stephen E. Lammers and Allen Verhey (Grand Rapids, Mich-
jgan: William B. Eerdmans, 1987), 436,
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greater evils, . . . The precepts are despised, and those men, from
contempt, break out into evils worse still.

One of the benefits of a virtue theory of morality is that it is
capable of recognizing that it is more difficult for some people
than others to do the right thing, and that there are times when
it is surpassingly difficult for most of us to do so. Murder is
always wrong, yet how difficult it would be to refrain from that
crime if someone threatened to kill us unless we shot an in-
nocent third party in cold blood. Apostasy is a mortal sin; yet
how many of us can honestly say we would surely refrain from
foreswearing God if forced to choose between that and under-
going torture and death? Motives for doing evil are not al-
ways selfish: who does not have at least some sympathy with
the person who commits euthanasia in order to spare a loved
one a prolonged and painful death from cancer? One would
need an almost superhuman amount of courage and hope to
refrain from doing evil in the situations just described. It is
not for mothing that the Lord’s Prayer includes the petition
“ Lead us not into temptation.”

Aquinas contends that law ought to take cognizance of the
varying degrees of difficulty which different situations can pre-
sent to those desiring to act well. Further, he suggests that
legislatures ought to set legal penalties according to the capa-
bilities of the majority, not of those rich in virtue. Yet how can
law accommodate itself to the limited moral abilities of most
of us withoul impermissibly sanctioning our moral failures?
Returning to the issue of abortion, is it possible for the law to
recognize that it is sometimes beyond the capacity of women
of ordinary virtue to carry certain pregnancies to term without
condoning the destruction of fetal life? I suggest that there are
meaningful differences between: a) asserting that abortion is
generally morally acceptable or morally neutral; b) recognizing
that it 1s morally justified in exceptional instances; and ¢) hold-
ing that certain extenuating circumstances can render it inap-
propriate to punish a woman who obtains an objectively un-
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justified abortion.?® These are the differences between accept-
ance, limited justification, and pardon or excuse. A pro-life
legal policy obviously must not claim that abortion is generally
a matter of moral indifference. It does, however, need to con-
sider in what ewceptlional situations it might be a moral and
hence legally appropriate act. Finally, recognizing that law is
framed for the average person (and not the saint) means that
some abortions which we cannot consider just takings of buman
life nevertheless ought not to bring down upon those who ob-
tain them the full weight of the criminal law. Elements of
mercy, pardon, and excuse are characteristic of wise law.

Acknowledgement of this third type of case is, in Isidore’s
words, “ according to the custom of [our] country’s ” legal tra-
dition in other matters of life and death. For example, con-
sider the famous nineteenth-century British case Regina v.
Dudley & Stephens (L.R. 14 Q.B. 278). The defendants, two
sailors who had been set adrift in a lifeboat after a shipwreck,
admitted to killing and eating their cabin boy in order to stave
off starvation. The judge sentenced them to death, arguing
that murder is never permissible, no matter how dire the cir-
cumstances. The Crown, however, commuted their sentence
to six months of imprisonment, recognizing that the desperate
situation they had faced rendered the death penalty inappro-
priate. In so doing, the Crown did not justify their action but
did go a long way toward excusing it.*°

A pro-life legal philosophy, then, needs not only to consider
what circumstances justify or render blameworthy any given

38 For elaboration of this point in the context of West German Basic Law,
see Glendon, 33.

39 See Wayne R. LaFave and Austin W. Scott, Jr., Criminal Law, 2nd ed.
(St. Paul: West Publishing Co., 1986), Section 5.3 “Duress” and Section
54 “ Necesgity.” “ Duress” is defined as a defense to a criminal charge
which applies when a defendant, under the unlawful threat of another, is
forced to do something which is normally against the law as the only way to
avoid imminent death or serious bodily injury to himself or another. The
necessity defense concerns difficult situations brought about by natural oc-
currences rather than the unjust threats of others.
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abortion before it mstitutes coercive criminal penalties; it also
needs to discern when criminal sanctions against abortion are
inappropriate, because they do not take into account the capa-
bilities of persons of ordinary rather than superbuman virtue.
Those of us who are pro-life must begin by asking hard ques-
tions of ourselves. Most of us can imagine situations in which
we could not say “ I would never seek an abortion, even then.”
This does not mean that we approve of abortion under those
circumstances, even for ourselves. It does not mean that we
have anything less than an urgent obligation to prevent such
situations from occurring. It might mean, however, that we
have a realistic sense of the limits of our own virtue, and by
1mplication, that of others as well. For Thomas Aquinas, the
Imits of criminal sanctions are the limits of ordinary virtue.
The more purely pedagogical features of law will have to take
over from there.

D. Teaching a Virtuous Response to Abortion wn Qur Society

If the prime thrust of a pro-life jurisprudence is to teach a
virbtuous response to abortion, what might that concretely de-
mand in our society? We must begin with the unvarnished
recognition that many persons do not share a high estimation
of the sanctity of unborn life. Helping them to view abortion
differently will not be a simple matter, for it is not merely a
question of providing more information about fetal develop-
ment or inculeating the isolated “ moral fact ” that abortion 1is
nearly always wrong. Nor is it suflicient to refer them to the
opinion of respected moralists; otherwise, being a virtuous per-
son would require no more than a quick perusal of Aristotle’s
Ethics. Rather, the ground of action 1s not factual or academic
knowledge but desire, ultimately the desire for happiness or
human flourishing. Since persons can be wrong about what
constitutes buman flourishing, the function of moral education
is, first of all, to enable people to judge and desire aright, so
that they will seek after the correct final and intermediate ends;
mora] education then seeks to assist people to cultivate char-
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acter traits appropriate to these ends, so that on particular
occasions their actions will be in service of these ends.

Thaus, as the discussion of Aquinas’s view of pedagogy earlier
in this paper would suggest, a major pre-life task is to encour-
age persons to adopt as the source of their own motivation for
acting a certain view of the world and of the components of
human happiness. While this view will apply to all sorts of
situations, we are here interested in the particular attitude it
will encourage toward problem pregnancies. Psychologist
Sidney Callahan, who is both feminist and pro-life, has aptly
summarized the patterns of response necessary to support a
high regard for fetal life.

Feelings of sacrificial love and gifts of self to others are ealled for.
Empathy and nurturing feelings are focused on the fetus, which is
fiercely identified with, either as a family member or as a power-
less, helpless being in need of protection. Communal memberships
and the giving and receiving of love are seen as the highest emo-
tional fulfillments, and attractions to achievement and independent
autonomy are secondary. Life is with people, and being a good
person is the all-important good. Creative receptivity to un-
planned events is admired as a display of basic trust in the good-
ness of life and the universe. One has a duty to meet new personal
demands with love and sacrificial work, even if they entail suffer-
ing, for relief of suffering is not the most important human goal.
To suffer is preferable to doing harm or choosing evil because trust
in the order of the universe delivers the individual from the lonely
exercise of control and from a final autonomous responsibility for
the future.2®

This view of life cannot remain an abstract academic re-
flection; it must become a concrete principle of action. But for
this to be the case, pro-lifers must somehow convince others
that it leads to human flourishing, to a life persons would
want to live, Helpful clues for showing the plausibility of this
view can be found in the work of the virtue theorist Alasdair
MacIntyre. In the past decade, MacIntyre has brought into

40 Sidney Callahan, “Value Choices in Abortion,” in Sidrey and Daniel
Callahan, eds., Abortion: Understanding Differences (New York: Plenum
Press, 1984), 300.
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renewed prominence Aristotle’s fundamental insight that
human persons are essentially social. No individual pursues
her particular understanding of flourishing apart from the con-
text of a historically specific community. Further, living out
any vision of the good entails participation in the socially de-
fined practices and activities which are seen to constitute the
community. Individuals strive to model themselves according
to the various roles which their social and institutional con-
text allows them and to develop the character traits or virtues
they will need to fill those roles successfully.*

Thus the plausibility of any particular virtues or patterns
of behavior is directly dependent upon the character of the so-
ciety to which they are proposed. The pro-life movement,
therefore, must ask how likely it is that in late twentieth cen-
tury America the virtues enumerated by Sidney Callahan can
constitute the vision of the good life. Honesty requires us to
consider several factors which might impede the attractiveness
of such a vision, notwithstanding its truth.

One crucial factor is the moral integrity of those who advo-
cate restrictions on abortion. Margaret Farley noted long ago
that “one can not help wondering about the increased credi-
bility of anti-abortionists were their voices to be heard leading
the challenge against cultural and societal frameworks which
still give to women almost total responsibility for the rearing
of children.” ** Farley perceptively identifies the problem as
one of “bad faith” and hypocrisy. How can pro-lifers be-
lievably claim that their cause is grounded in a commitment to
the weak and fragile if they exhibit extreme callousness to un-
just treatment of the socially vulnerable in other contexts? Re-
latedly, if pro-life commitment to unborn life is unmatched by
deep concern for the well-being of women, many persons will
continue to think it a thin disguise for unjust patriarchal at-

41 See MacIntyre, After Virtue, chap. 14,

42 Margaret A, Farley, * Liberation, Abortion and Responsibility,” in On
Moral Medicine, ed. Stephen E. Lammers and Allen Verhey (Grand Rapids,
Michigan: William B. Eerdmens, 1987), 436,
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titudes. Not uncommonly, the validity of the moral message is
judged according to the moral rectitude of the messenger.

Another key concern was first raised by Valerie Saiving in
1960, and expanded upon by Judith Plaskow, Christine Gudorf,
and others in more recent years.** It might be appropriate,
argues Saiving, to urge values of self-sacrifice and suffering
upon men in positions of power, who are tempted by social
training and expectation to sins of pride and domination.
However, it is most unwise to urge these character traits upon
contemporary women, many of whom bear the scars of their
upbringing in a patriarchal culture. Their flaws are more likely
to be self-abnegation and self-derogation. To those concerned
with the effect of various moral ideals upon women who have
been oppressed, Callahan’s list of virtues might seem disturb-
ingly close to inappropriate self-abasement.

Yet the true extent of the problem may be far more radical
than Farley and Saiving indicate. Despite the power of their
critiques, both continue to recognize the intrinsic worth of the
virtues Callahan proposes. Farley is simply pointing out that
it is possible to adhere to even the most noble causes hypocriti-
cally and in bad faith, while Saiving argues that inculcating
certain character traits in persons who already have them to
excess is teaching not virtue but vice. The deeper question
that must be asked is whether most persons in our society can
recognize Callahan’s list of character traits as genuinely de-
sirable at all. Is a society which values money, physical at-
tractiveness, autonomy, and worldly honor likely to perceive
or present pro-life values in a way which will make its citizens
in general want to develop them? If an unmarried Yale under-
graduate woman were to disrupt her schooling to give birth to

43 See Valerie Saiving [Goldstein], “ The Human Situation: A Feminine
View,” Journal of Religion 40 (April 1960): 100-112, Judith Plaskow, Sew
Sin and Grace (Lanham, Md.: University Press of America, 1980), and
Christine Gudorf, ¢ Parenting, Mutual Love, and Self-Sacrifice,” in Women’s
Consciousness, Women’s Conscience, ed. Barbara Hilkert Andolsen, Christine
E. Gudorf, and Mary D. Pellauer (San Francisco: Harper & Row, 1987),
175-191.
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a baby, how would we respond? Would we praise her courage,
or would we criticize her for stupidly and naively “throwing
away her life? ”

My fear is that this country is not at all prepared to admire
a woman who carries an unwanted child to term, to hold her
up as an example of virtue for her willingness to endure no
small discomfort, disruption, and vulnerability for the sake of
one more fragile than she. Yet it is crucial that pro-lifers cul-
tivate this sort of admiration in our society. It is only fair to
recognize the courage of women who choose to make the sacri-
fices involved in carrying an unwanted child to term. From a
pragmatic perspective, if women believed that their unplanned
pregnancies would be met with a positive rather than a nega-
tive reaction in the wider society, then perhaps fewer would ob-
tain abortions. Finally, since the social acknowledgement of
particular virtues is organically related to the institutions and
practices which support them, a general perception of a
woman’s decision not to abort as courageous would foster the
development of social structures designed to deal positively
with problem pregnancies.

However, making Callahan’s list of virtues generally believ-
able in our society is only part of the problem. We also need
to consider a second troublesome issue. The extraordinary cir-
cumstances of certain women facing unwanted pregnancies may
mean that Callahan’s virtues will seem foolish to them in par-
ticular, no matter what sort of respect they garner in the wider
society. In the final chapter of her The Fragility of Goodness,
Martha Nussbaum brilliantly describes the disintegration of
communal values in the mind and heart of a single person, the
heroine of Euripides’s Hecuba. Having seen her husband, chil-
dren, and grandchildren slain in the fall of Troy, Hecuba, regal
wife of Priam, is captured and enslaved by the Greeks.
Through overwhelming adversity she maintains her commit-
ment to the noble virtues that mark the nomos—the conven-
tional morality—of her society. Yet Hecuba has yet to face
the ultimate betrayal, With utmost confidence, she entrusts her
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one surviving child Polydorus, her one remaining hope, to the
safekeeping of her dearest “ guest-friend ” Polymestor. Even
though he knows the place of that child in Hecuba’s heart,
Polymestor murders the child for his money, deliberately defil-
ing the most sacred bonds of guest-friendship. When he next
meets with Hecuba, he feigns shock and horror at the sight of
the child’s broken and bloated body. Recognizing Polymestor’s
brutal treachery all too clearly, she sees that “the deepest
trust was not trustworthy. What is firmest is, can be, heedlessly
set aside.” ** Inexorably confronted with the failure of nomos,
Hecuba is left with two choices. She either covers her eyes
to it, “in which case she is a fool and corrupt, or else she al-
lows herself to see, in which case she becomes contaminated.” *°
Taking the latter course, Hecuba creates a new nomos for her-
self, the nomos of revenge, brutally slaying Polymestor’s chil-
dren even as he slew hers. Nussbaum vividly depicts how cir-
cumstances force Hecuba to choose between her rationality and
her ethical character; she can no longer rationally accept the
binding force of her community’s nomos, for it is impotent to
prevent even someone tied close to her from performing a
monstrous act.

The story of Hecuba furnishes us an analogy with which to
pursue Margaret Farley’s point. When particularly oppressed
woman are asked to make the sacrifices involved in carrying
their unwanted children to term, may it not sometimes happen
that they not only perceive those who are asking them as hypo-
critical but also experience Callahan’s virtues as hollow or
futile in themselves, no matter how much they are praised in
the world at large? For a twenty-year-old woman bearing her
fourth baby in a ghetto, without a husband and with little
chance of adequately supporting and educating her children,
what can a commendation of self-sacrifice and serendipity pos-
sibly mean? She knows full well that society has already

¢4 Martha C. Nussbaum, The Fragility of Goodness, (Cambridge University
Press, 1986), 408.
45 Ipid., 409,
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abandoned her as worthless; why should she treat her offspring
any differently? She would feel like a fool if she were to accede
to pious requests to “ cherish her unborn baby.” The equal
value of all human lives may garner lip service or even real
commitment in our society. But what does that matter to a
woman about to bear a severely handicapped infant, if our so-
ciety is also transfixed upon the ideal of physical perfection? Is
not her only rational option like that of Hecuba, to reject these
apparently sanctimonious values and fend for herself?

At this point, some Thomists might object quite vociferously
to my line of analysis and stress the crucial difference between
Aquinas and Nussbaum’s reading of Hecuba. While the latter
does not believe anything undergirds or surpasses the nomos of
the community, the former holds that the transcendent char-
acter of God and divine wisdom are the ultimate source of
moral norms. Moreover, Aquinas allows individuals some ac-
cess to this source through the human capacity for synderesis,
the ability of the human mind to grasp the “ first principles”
of divine ordering of human life. This capacity ensures that
even under extreme circumstances persons can identify the
minimal demands of the natural law and appreciate to some ex-
tent the values and actions consonant with it. At the very
least, the capacity for synderesis should stave off the nihilism
to which Hecuba succumbed. It should also prevent an utter
Jack of perception of the value of unborn life on the part either
of a particular woman or of a soclety in general.

In reply, I would stress that Thomas himself recognizes that
this common human capacity operates effectively at only the
most general level and is far from entirely accurate in specific
cases.”® All persons should be able to recognize the principle
“do good and avoid evil ” and to develop a basic appreciation

3

46 My analysis on this point resembles that of Anthony Battaglia, Toward
a Reformulation of Natural Law (New York: The Seabury Press, 1981). I
do not, however, agree with all of Battaglia’s analysis, although we both are
heavily indebted to our teacher Vietor Preller and to his Divine Science and
the Science of God: A Reformulation of Thomas Aguinas (Princeton Uni-
versity Press, 1967).



ABORTION AND THE LAW 387

for the need to accommodate the natural human inclinations
(self-preservation, the sexual drive, a desire to live in sociely,
the need to learn and to know, and so forth). Yet while
Thomas affirms that awareness of such fundamental human
needs and desires cannot be permanently blotted out of the
mind of any individual, he also holds that the more specific
normative conclusions to be drawn from these generalities will
not be known by all persons or even all cultures. How these in-
clinations are to be accommodated or ordered, especially when
they conflict, is by no means self-evident. Aquinas writes,

But as to the other, ie., the secondary precepts, the natural law
can be blotted cut from the human heart, either by evil persua-
sions, just as in speculative matters errors occur in respect of nec-
essary conclusions; or by vicious customs and corrupt habits, as

among some men, theft, and even unnatural vices, as the Apostle
states (Rom. i.), were not esteemed sinful (I-11.94.6).

According to Aquinas, even the commands of the Decalogue
fall among these secondary precepts which might be eradi-
cated from whole societies of human hearts (I-I1.100.1) . Since
this is the case regarding even these basic moral norms, how
much more likely is it that a proper attitude toward unborn
life could be lacking in an entire culture.

What, then, are we to say about those who spurn Callahan’s
virtues as nonsensical in our society, if we accept the fact
that an appreciation for vulnerable human life in all its stages
has in large part already been blotted out among us? T suggest
that Thomas’s insights about the dependence of correct moral
knowledge on proper education within a virtuous community
might be furthered by incorporating some insights of twentieth
century post-modern philosophers. Particularly important is
their stress upon the historically conditioned nature of what
counts as reasonable moral behavior. Jeffrey Stout points out
that “ being justified in believing something is a relation among
a person, a proposition, and an epistemic context. Epistemic
contexts obviously vary. Because one context differs from the
next, not everybody is justified in believing the same proposi-
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tions.” ¥ Thus persons in the high Middle Ages who were im-
bued with the tenets of a hierarchically ordered society were
justified in considering nobles superior to peasants and men
superior to women. Thelr whole world, along with the whole
structure of their society, seemed intertwined with such claims.
Moreover, particularly for the vast majority who lacked imagi-
native access to other cultures through books, it was impossible
to conceive of a world that was ordered any differently. One
cannot blame them, then, for failing to think as we do. Yet it
is crucial to emphasize that being justified in believing some-
thing, given the limitations of one’s time and culture, is not the
same as being correct in that belief. In the course of history,
shifts in epistemic contexts made systems which rated human
beings according to their gender or social station seem incon-
grous. Most importantly, these shifts also allowed persons to
perceive that societies ordered in more egalitarian fashion were
neither mere utopian dreams nor anarchistic nightmares but
viable ways of organizing communal existence. Those of us who
have benefited from changes in epistemic context with regard
to social and gender equality should be able to judge that our
predecessors were mistaken and to correct for their mistakes,
without accusing them of moral turpitude for that reason.*
Analogously, we need to consider seriously the possibility
that persons completely immured in or victimized by the in-
dividualistic, materialistic values of contemporary America
might be justified although terribly wrong m their attitudes
toward abortion. This is more likely to be the case with very
young women, who have grown up under the aegis of Roe’s
right to abortion and honestly cannot conceive of how their
lives could be lived without this freedom. But more than self-
interest is at stake here, just as it was with regard to those who

47 Jeffrey Stout, “ On Having a Morality in Common,” unpublished manu-
seript, 10.

48 However, this is not to deny that ome can be morally blameworthy for
other reasons, and ignorance does pot always excuse from blame. See Jeffrey
Stout’s “ Response” to reviews of his Ethics After Babel in Theology Today
46 (April 1989): 73.
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advocated hierarchical political systems in the Middle Ages,
To extend Stout’s point, I would argue that persons are more
likely to be justified even if wrong in their moral position on a
particular issue if they see it as a necessary entailment of
other deeply held values which can be recognized as such even
by those outside that society. Many persons in the Middle
Ages could not see how God’s sovereignty over humanity could
be adequately reflected, nor the order required for human so-
ciety sufficiently secured, without a hierarchical society struc-
tured in consonance with the Great Chain of Being. Analo-
gously, for many pro-choice advocates, intertwined with their
inadequate view of nascent life is a laudable determination to
further the newly recognized and fragile value of women’s full
equality with men. Many simply cannot fathom how the dig-
nity of women can be protected without insuring for them sub-
stantial reproductive freedom, including the choice of abortion.
Just as imagination, courage, and determination were neces-
sary to show how values justifiably important to those in the
Middle Ages could be preserved in a more democratic society,
so too are those qualities needed by pro-lifers in conversation
with the pro-choice movement today. In short, it is a great
disappointment that the pro-life movement has not yet sup-
plied the imaginative vision which would alter the epistemic
context that now renders a lenient attitude toward abortion all
too plausible.*

In the meantime, how are we to treat those we believe might
be justified although tragically wrong in their beliefs about
abortion? Both elements must be fully acknowledged. The fact
that they are wrong, coupled with full awareness of the conse-
quences of that wrongness, prevents us from sliding into a
cheap relativism. Efforts to change minds, hearts, and behavior
must be unceasing. Nevertheless, the fact that others may be

4% The most promising move toward this goal taken by the Roman Catholic
ecclesiastical establishment is Joseph Cardinal Bernadin’s advocacy of a “con-
sistent ethic of life.” For a critical exploration of this concept, see Thomas
G. Feuchtaman, ed., Consistent Hthic of Life (Kansas City, Mo.: Sheed &
Ward, 1988).
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justified in their opposite beliefs about abortion also means
that we are obliged to treat them with a certain respect. As
Stout indicates, the integrity of honest moral belief itself com-
pels a certain regard and deference. At the very least, we can
conclude that pro-lifers ought scrupulously to refrain from in-
cendiary polemical labels such as ““ baby killer ” or “ murder ”
in dealing with pro-choice advocates. Reciprocal respect on the
part of the latter ought also to be forthcoming.

In response to a possible objection {rom more traditional
Thomists, I have attempted to show that Aquinas’s affirmation
of the human capacity for synderesis does not guarantee that
all persons are immediately capable of grasping the moral truth
regarding abortion; indeed it allows that an entire society may
be blind to it in a way which greatly mitigates the culpability
of individual women seeking abortion. But does that mean that
T must accede to the possible charge of nihilism? If not, in
what practical way can my “ postliberal” Thomism be dis-
tinguished from Euripides’s Hecuba, according to which moral
values can be utterly disintegrated along with the culture and
persons who embody them? Does not claiming that some
women in our society are wrong although justified in seeking
abortions merely hold onto the merest shred of moral realism
while adopting a de facto vicious moral relativism? *° Finally,
what concrete difference does positing capacities for synderesis
make, if those capacities can be so easily overrun with corrupt
desires and judgments?

I hold that it is precisely Thomas’s recognition of the human
capacity for synderesis which provides the dike against moral
relativism in his theory of morality and, by extension, in my
own. Yet it furnishes us with neither easy answers nor pat
solutions. It only gives a promise: To acknowledge the capac-
ity for synderesis is to aflirm the hope of moral conversion and

50 The debates about aleitheology (theories of truth) and epistemology
(theories of justification) still rage heavily in ecircles concerned with ethies.
Without the space to defend it, I am here advocating a realist theory of truth
with a coberentist theory of justification.
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to justify ceaseless efforts at education toward virtue. In effect,
it is the reason why we need never turn, as did Hecuba to the
bloody business of a despairing revenge. If each human being
is endowed with an ineradicable capacity for synderesis, an
awareness at some level of the most fundamental and true
moral principles, then none of us can ever be beyond the pos-
sibility of moral improvement. Human nature is not so com-
pletely plastic that it can be bent entirely toward wrongdoing,
without some counter-tendency toward right behavier, how-
ever slight. In the hope for such improvement, a properly
chastened “mnatural law optimism ” can be found. This sort of
realistic optimism is reflected in Aquinas’s decision finally to
subsume even the more coercive aspects of the criminal law
under the broader aim of education toward virtue. To remain
faithful to that optimism, his intellectual heirs can never re-
linquish the goal of teaching persons to value nascent life in
formulating a pro-life legal strategy. And so we end this sec-
tion where we began: with the overarching need to focus on
the pedagogical function of the law in the protection of the
unborn.

E. Suggestions for Legal Policy

It would not be true to the inherently practical thrust of
Thomas’s philosophy of law if this paper failed to outline some
suggestions for an appropriate pro-life legislative strategy. The
legal program which I suggest can only be tentative; it is based
In part on prudential judgments that are quite corrigible. It
also cannot be an ideal instantiation of pro-life values but only
an attempt to grapple in a practical fashion with the exigencies
posed by the contemporary situation. If we take seriously
Aquinas’s injunction to formulate law that will gredually lead
persons to virtue, the following policy should be considered a
small first step on what will certainly prove to be a tortuous
path.

I begin with a general point. The need to safegnard a funda-
mental respect for law as such militates against a situation in
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which states have seriously conflicting views of abortion. In
his Law’s Empire, Ronald Dworkin offers the argument that
so-called “checkerboard statutes”®* violate the criterion of
integrity in law, “ which asks lawmakers to try to make the
total set of laws morally coherent.”” %2 The principle of integrity
promotes a cohesive sense of community and augments the
moral authority of law by giving citizens a way to “fuse [their]
moral and political lives.” Since they can make some sense out
of the law that governs them, citizens see law as an expression
of the ethos that binds them together rather than as the arbi-
trary expression of power.

Dworkin points out that the criterion of integrity applies
only within a political community, suggesting that the nation
as a whole, not individual states, ought to be considered the
relevant group. Even one who disagrees with his low view of
federalism would have to acknowledge the wisdom of the states’
working toward a fairly uniform policy in the case of abortion.
A series of checkerboard-like abortion laws, dependent on the
vicissitudes of local politics, would serve only to undermine re-
spect for law as such. Moreover, it might very well erode re-
spect for unborn life as well, even in the “ conservative ” states.
Rather than locking sericusly at the moral message undergird-
ing extremely strict legislation, many will dismiss it as simply
the political spoils of a conservative coalition, to be uncere-
moniously replaced with a change in the prevailing political
wind. Pro-lifers would do better, therefore, to start with a
stable moral consensus and attempt fo augment it over time
rather than to take advantage of ephemeral political opportuni-
ties.

As Mary Ann Glendon suggests, the law as a whole should
clearly express a bias on behalf of unborn life. Yet, at the in-
cipient stages of instituting a pro-life legislative policy, criminal
sanctions should be reserved to solidify the moral consensus

51 Ronald Dworkin, Laew’s Empire (Cambridge: The Belknap Press of
Harvard University Press, 1986), chap. 6.
52 Thid., 176.
















































































































































































































































































































































































































































