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curate thinking of old writers such as St. Thomas, and
their ignorance of the horrors of modern democracy,® or
else to the mistaken zeal of Jesuit radicals such as Bellar-
mine and Suarez, who exalted the people simply as a dodge
to depress the prince and to bring power to holy Mother
Church.® Tt is quite in accordance with this idea that con-
temporary text-books of Catholic ethics usually dismiss
as unworthy of -serious or detailed refutation a theory
which is assumed to be the temporary divagation of a few
otherwise reliable Catholic thinkers.”

Now, as a matter of fact, this attitude of recent and
contemporary writers is due'to a twofold ignorance: firstly,
of the very modern and rather dubious origin of the theory,
or rather theories, which such writers confidently put for-
ward as if in some way Catholic orthodoxy were bound
up therewith; and secondly, of the continuous and prac-
tically unanimous adhesion which was given to the Scho-
lastic theory ever since the thirteenth century. “In the
later Middle Ages,” admits Sidwick,® “from the end of

® Zigliara, Phil. moralis, 1912, p. 272; Comte de Vareilles-Som-
miéres, Les principes fond. du droit, 1839, p. 113; Taparelli, Saggio
* teoretico di dritto naturale, note 79, ed. 1900, i. 269.
®L. von Ranke, Samtliche Werke, 24 (1872), 230; Franck, Ré-
formateurs et publicistes de PEurope: dix-septiéme siécle, 188l,
p. 47. Following the Protestants, several modern Jesuit followers
of Taparelli have made similar insinuations against Suarez: Meyer,
Inst. turis naturalis, 1900, ii. 353 (§ 396) ; Vermeersch, De iustitia,
1904, § 559, p. 705; Rickaby, Scholasticism, 1908, pp. 113f; Schiffini,
Disp. phil. moralis, 1891, § 450 (ii. 399).
"As examples of summary refutations: “Haec doctrina veterum
. . non videtur esse vera. . . . Negamus principes saeculares a
communitate accipere condendi leges potestatem.”—Tepe, Inst. theol.
moralis (1898), i. 337, 339. “Our criticism of this theory can only
be of the briefest kind. In the first place, the theory of Suarez
rests on a purely groundless supposition. . . .”"—Cronin, Ethics,
ii. 501. It is not unusually considered necessary to give any quo-
tations, hardly even references. Thus Zigliara mentions less than
six names and gives one short quotation from Victoria (torn from
its context and ambiguous), on the strength of which he declares
the theory obscure and its upholders excusable only because they
were not faced by present-day questions.—P#hil, moralis, 1912%, p.
272. Even this meagre account is exploited at second-hand, e. g.
by Volpi, Lectiones phil. moralis, ii. (1900), 163, and Schiffini, Disp
phil. moralis, 1891, § 445 (ii. 387).
8 Development of European Policy, 1903, p. 332. So also Viollet
Histoive des instilutions politiques et administratives de la France,
2 (1898), pp. 2f. It is not really correct to say that the theory of
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Hence the distinction between the appointment of a gov-
ernor or ruler and the designation of a priest or pope. To
group all these together as examples of designation—as the
moral-occasionalists do—is to neglect a clear existent dis-
tinction and to confuse diverse phenomena under a double-
meaning phraseology. Hence the Schoolmen all but unani-
mously refused to identify transfer of political power with
designation to ecclesiastical office.®

“Designation of a person,” says Suarez,® is not enough,
nor, if separated from donation or contract or quasi-
contract, does it have the effect of conferring power; for
natural reason alone does not sustain the translation of
power from one man to another by mere designation of
the person, without the consent and efficacious will of him
by whom the power is to be transferred or conferred.”
That is, designation per se, apart from the deliberate effica-
cious will of God in case of supernatural jurisdiction and
of man in natural appointments, is insufficient and ineffec-
tive; it must be conjoined with donation, trust or contract;
it must, in other words, become transfer by agreement or
consent, Such transfer implies both quantitative and quali-
tative control, 4. e., authority to decide both the specification
and the individuation of the power; it assumes that the
entire efficacity of the act of authorisation is derived from
the will and consent of the transferor or appointer; it
results in a contractual or fiduciary relation between the
two parties. Not a single one of these characteristics is to
be found in ecclesiastical ordination or canonical designa-

®The following, among others, reject the political designation-
theory: Almain, De suprema potestate, q. 1, c. 16 (Goldcast,
Monarchia, i. 623) ; Molina, De dustitig ii. 26 (1602, p. 124) ; Bel-
larmine, Risposta alla difesa delle otto proposizions, Opera, Neap.,
1859, 4 (2), 514; Navarrus, Consiliorum sive responsorum libri
quingue, i, 1. 3 (ed. 1602, i. 332f); Chastel, De Pautorité et du
respect qui lur est di, 1851, p. 196; Desorges, De lorigine et de la
nature du pouvoir, 1809, p. 63f; Brugére, De ecclesia Christi, 18782,
pp. 360f; Costa-Rossetti, Phil. moralis, 1836", pp. 62ff.; Mendive,
Ethica, 1888, p. 329; Vander Aa, Ethica, 1889, pp. 192f.; R. Rodri-
guez de Cepeda, Eléments de droit naturel, 1890, p. 527; Billot, De
ecclesia Christi, 1903°, pp. 508f., 518. Also Suarez and Tanner,
cited in next note; and Quilliet, Moulart, Macksey, Cavallera

V(p. 105), and Féret.

¢ Defensio, iii. 2, 17. Cf. Tanner, Theol. schol., tom. 2, disp., 5
dub. 1, n. 84 (ii. 10210).



31 Ul BHULUIS [UNWIWOd WNIOJNISL[OYDs WNIUWO WHIoPNE X4, .
«91doad o3 yo Auldre
-13A0S J[qeudl[e sy} JO SISY} 3y} PIjdodde osje suerdo[oayl ISOW
Hrom sijarede], Jo oduereadde ay} [Uun 3seS] 3B ‘KInjusad Jno uf,,
ispupe Aqeonoead (46¢ d) SSIQIWIWOG-SI[[IOIBA 9P UIAD SV,
“fyoreuowr uerSurAoIay Pue ueiSUIAC[IE) 2y} SB oM se ‘utedg
ur 9[nI JIYj0r) SY3 Sidepun 0} ‘douelsur Joy ‘paroid 9q AJises ued
I Ammuad iusslaryy gl ur Auo ueSaq—Aroary) Jesnrod pazijers
~Ua8 pu® DPIIR[NUIIO] A[SHOIISUOD S 3dIOXd—IUISUOD AQ JUSWIUIAA0S

psouonbosuod snordial pue BI0S
SNOLIAS AI9A 9ARY ABW JOIID SI3UM 19)3BUWI B SUIUISIUOD Inq
‘yrey 03 Sutureirod A[I09IIp SISOY} B UL PIIPUI I0U [OOYIS
9U} JO UONIPRI} SNOWIURUN Sy} Pa1daler ANysi os aaey
oym 230y} jsurede SII ‘[[e 1B Pasn aq 03 SI 31 J1 ‘Ajroyine
woIJ Juwngie oy} eyl o jurod 03 ST 110321 IAIIIILD ISOW
ayJ, ‘wy jsurede pajonb Apueydwnin sjenuew Aep-jussaid
UdZOP-e-J[8Y PUY 0} JBIJOWAP JIOYIR) £I0Ad JO 20Ud11dxd
uowwod ® st 3] ¢ (1b-obgr) Aessy s,ioiede], 3o ddueresd
-de a1} 2ouIS panssT s)00qg-1xa3 (J[e jou Ing) Isow jo jred
oyl uo £oe1rdsuod paliaduod B 9YI] AI9A SYOO] JeyM Isurese
1ySnoy} jo £119qI[ S,9UO0 YSI[qeIss 0} AILIOYINe JISULIIXD SIY}
0} [eadde 03 £1essoddu Aqeal si 31 swy juasaid Ay je g
‘$oLIMIURd XIS 103 sueido[oayy pue sivydosoqyd odroyre)
e Aqeonoerd £q ppRY Sem 31 9sneddq A[ISW AN} WO
-5q jou SI0p £I09Y) JWBINOWIP JUSBIOYS 2y} ! LjuIoyne
woiy Aporyd 1o £pjos andie jou jsnw om [edwydosoryd
SIopBW Ul ‘4qnop ON ‘PIOY 0} PO[INUS ST I2pPeat JI0YIe)
' UOIYM MIIA AJUC S} SI9M I J1 SB ‘UONIBII JBIDOWIP
-juE PojuRAUT A[MIU dwos JuldIn WoIly Urelydl 0} pue due
-15]03 pue uoneIdpisuod anp tamod edniod yo Lioeryy on
-SB[OYDS 9y} 01 9AI3 01 ‘sjuapnis drjoyle) Sunof 10] papud}
-ut ‘senuews jo siodwod Lreiodwdjuod Jo Lnp Jes[d oy}
ST 31 “I9A09IOTY °PAAIRI2I OMIIYIIY SBY JI Uy} SUIUBIW pUB
£I01S1Y 31 OJUT YDJBISII DIOW SILIDW I ‘PIUOPUBRGE 3q 0}
sey 31 31 -o[doag 9y} 03 pasoddo st yoIny) Sy3 Jey} st sor
-oU9 INO JO JUSWNSIE 9)II0AE} © USYM SAep 9soy} ul A[[erd
-adse ‘uorAlqo pue apnjensep ojut doip o3 £pemb 139[ 9q
0} UBY} 93] 193119] B SOAIOSIP ‘WSDUSE[OYIS JO 11ed [e13a]
-ur Ue PowWiIO} SBY ‘SOW] UMO InO 0} UMOp Y311 ‘S91INIUD
Auew 08 I0] YIIYM QUIINOP B YONG . JUSWUIDA03 JO WIO]
umo 119y} 9s00yd 0} S [RULSIIO UB SARY OUYM ‘91doad
3y} JO JUASUOD dY} UO SIS juowuIsA0d IB[NOaS Jey} dulyy
-o0p pa3dadde jsowr Sy} ST I ‘premuo AInjudd YUY} A1}

SOIH.LA NI SONIAVAY 96

Jureidaooe
9jeIpawr pas wejea1d djeipswiyr osdi qe juaqey wenb wojelsajod
Jad jueudar enb ‘oevrisou spejor sa3ar jueulor woepmb wno(g I¥J,,
$(109 "ML ‘2091 ‘D42dQ) Lyl U Ha0N,, 0392]2) ‘SNIIEAEN pue
$(p6zz "4 ‘0£91) ¢ 'IPuod ‘pI B ‘cz ‘b ‘g 'wioy ‘mnsoniansd ajpnuvpr
‘BPUBIIN OS[B ‘}JD  ITABUIPIO WIIUOISSIVINS NIS  WIUONIE[SUBI}
ouey enuspiaoid tjerasds ens snag jownesdr emmb wny ‘Srejunuw
-wod uy 3y senb seisajod e[ wenb o3o1 ur seysejod eIE 3SI UOU
emnb wny {seissjod s o3 B djerpowiwr 2891 ul snurwonb 3jeisqo
uou seiyronrd ooy PAS  3INJ elRfsuel} woeSdr ur enb e osjejunw
-wod esdr ur 9yerpawnwr woepmb jmy ‘essiny uou 2jerpawwl snud
SOIje UI INJIdJUI SPUl UOoU Pas {dJBIpowWWIl 3SSI 03(] B Weldar woje)
-s2301d wuwWo 03puodsay],, : (LPT T ‘0041 ‘P2 ‘@ppiout sndQ) ¥ ‘2z 't
‘snquba) a7 ‘oered 041s) 9p ‘g ox] ® ierdiooe wend djerpawwt
uou ‘eInjeu ® welst wareissjod eorqndsaz jerdode djerpowwt ponb
doy 1od uwou yRoIs {edyqndal e jeidiode djeIpowwl wend umb ey
uou 03(] ® ajeipawiwt 319d10V,, : (q81 ‘1 ‘QZLI ‘Wnabajur sndior
SYDLOW-0215010aY) S14my 1S4200u)) € O ‘Smqibal 3 ‘oue[eie),

JTTy 'dd ‘gR1 ‘o aroanod 27 Gp19 ut pAIw 1001 ‘4 ‘[1641]
UIMIULIANOL 3] SUDD II1GNnad NP S0P SI] ANS 12 IJIAOIND] ANS
21pu0u DU UOHSING ‘[Inireg— A3qo 0} Lnp 9y} pue pauIdso3 3q
0} Y311 SY} 9W JOJ PUE [[9M JW UIA03 0} IY31I vY) pue Anp I3
Wiy 103 $338210 YDIYM Pox) ST I * * * 3q I dINJEU IJAJjRYM IO ‘[enpia
~Ipul JBUM Ul Id9}JeW OU “S1Xd 0] surdaq Ajuoyine usaym judwout
A13A 97} 3R jey) ueswW [ ‘djeuipiogns IO udriaAos ‘[enied ‘fersusl
‘fyoyine Jje jo uondsdxs noynuMm ‘st £es [ ‘por) woil A[olerp
-dwuw ‘Appnbrun ‘Aj[enussss sowod Ajuoyine [y, ¢ SUTeIUnoOy ou
21213 318—19pI0 [edisAyd syy Inoqe jeym {speurd Ldwis aie s3ureq
Pa3BaID ‘UIBjUNOJ S1 JUOE POX) JOpPIO [eIOW dY} UT ‘SI Jey], °80C
d 41 YD ‘TTLT mommadnoD) ey uodn £pssg ‘Aeswey—, smoy It
9oUIYM WOIF UIBIUNO} dY} Jou pue SIPUSI 3 YOIYM ySnoryy sjeued
Luo ore ‘AudrarsAos oYy 3uiurene Jjo sueawr JIIYJ0 [ pur ‘jsanb
-u0d Isnf ‘UOISSIVNS ‘UONII[F,, :uoPUYJ sny], “AI031I-uoneulisap

*AOUSDYJS 10 UINPUI [BSNED INOYNM  SUOHIPUOD DI3W
OJul pIpPEIIOP 9q JOUUBD SISNEBD AIBPUOIIS ‘}sBI] I8 IIpIO
[emjeu oy} uj ,°por) JO SNS4MIU0J [elow deipawutui A[enbs
9y} 1IpeHU0d IsBd] SY} ur jou ssop ddodd syi jo Aje
-STED [RIOWI 3)BIPSWII 9y} JBY} ‘SUOISNIUOd AuBW 0} PI] Sey
yIym Jo ssoumyledioy ‘oidwounid syy aziseydwe 03 3dsoxs
PoI9pISUOD 1Y 3] JOU PIdVU 3] WSI[UOISEIIO [edsfyd
jo jooidsip 9y} 03 snoJo[eue 93mb s L1093y} Sy} Jo uone)
-NJ21 9y, "SUOHESIO [EIOW UO SISNEd AIBpPU0IIS JO XNpul
JUDIOYJD 3021IP [[e ‘ST Jey) ‘Ayrfesned [erowr AIBpUOIIS pa[[ed
3q Aewr jeym Audp MIIA SIY} e} oym dsoyy, ‘sySu jo
J2Jsue1) 10 UONEID J} SUIUIULIIIIP SUOIIIPUOD [BLIJBIU O}
a0 Approw om fuonde [edsfyd e 3o IO [IM Ino jo uony
-e12do 9y} 7O 3NSAI JO211p Y} UBY} 2I0W SUIYIOWOS ST uon

696 HIVIS dHL



THE STATE 047

It is obviously impossible within the limits of an article
to outline the proof that popular sovereignty is the tradi-
tional political theory of Catholic philosophy. The only
really satisfactory method is to make a tedious and ex-
haustive research by enumeration and citation. This has
already been partially and imperfectly done;? a completer
and more detailed investigation than has yet been made, I
hope to publish in a long-delayed work on Catholic De-
mocracy. It will suffice here to deal briefly with one point,
namely, the rather common assumption that Suarez was
an innovator and represents what may be called the left
wing of Catholic politics. “Authority is a divine institu-
tion,” says Father Joseph Rickaby,® “but kings are a human
invention. The saying is a platitude in our time; three
centuries ago, when Suarez wrote, it was a bold and
startling pronouncement.” “Before the time of Suarez,”
writes Schiffini,* “hardly a single writer can be cited for
such a view.” The most direct and conclusive refutation
of this position is to give a brief list of some of the Catho-
fic writers who, prior to the publication of the De Legibus
of Suarez (in 1612), maintained the doctrine of popular
supremacy and government by consent. I have personally
and at first hand verified the doctrine in the following

quidem gravi, usque adeo probabilia sumuntur argumenta ut illis
refragari temerarium sit. . . . Scholae igitur communem con-
sensum non nisi impudenter et temere reiciemus.”—Melchior Cano,
De locis theologicis, viii. 4, 2 (ed. Migne, 1860, p. 400). “Quam-
quam controversia haec ad fidei dogmata directe non pertinet—
nihil enim ex divina scriptura aut patrum traditione in illa defini-
tum ostendi potest—nihiiominus diligenter tractanda et explicanda
est; tum quia potest esse occasio errandi in aliis dogmatibus. .
tum denique quia sententiam illustrissimi Bellarmini antiquam, re-
ceptam, veram ac necessariam esse censemus.’—Suarez, Defensio
Fides, iii. 2, 2. Cf. Mendive, Ethica, 1888, pp. 423f.

* Costa-Rosetti, Philosophia moralis, Innsbruck, 1886°, Féret, Le
pouvoir civil devant Penseignement catholique, Paris, 1888; Quilliet,
De civilis potestaiis origine theoria catholica, Lille, 1893,

* Article “Authority,” in Cath. Enc., ii. 139b. The pronouncement
was neither bold nor startling; it was the veriest commonplace in
the Middle Ages and occurs quite formally in patristic commen-
taries on St. Paul's Epistle to the Romans, e.g., Chrysostom, In
Rom., hom. 23, n. 1 (P.G. 60, 615), Theodoret, Intertretatio ep.
ad Rom., c. 13 v. 1 (P.G. 82, 193).

* Disp. phil. mor., 1891, § 460, ii. 427.
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If it be held (says Dr. J. A. Ryan?) that the consent of
the people is always a necessary prerequisite to the assump-
tion of political power by any person, it is of no practl.cal
significance whether the people be conceived as handing
over to the ruler authority which God has deposited with
them or as designating the person upon whom God will
confer the authority. In either supposition, God does not
bestow authority nor does the ruler receive it, until the
people have somehow given their consent.

Which is quite true, provided we add that God withdraws
authority when the people validly revoke their consent.
And if these conditions and limitations are inserted, the
whole language and analysis of the designation-theory
become highly artificial and unnecessarily subtle.?

The theory is, in fact, a particular application of a more
general tendency, which, for convenience, may be termed
moral occasionalism.® This is the view that moral obliga-

i Catholic Doctrine on the Right of Self-Government, 1919, pp.
6f. Cf. Balmes, El protestantismo comparado con el catolicismo,
ed. Paris, 1887, ii. 431 (note 3): Eng. trans. (European Civiliza-
tion), note, 29, Cf. Month, Feb. 1921, p. 161: “There is little dif-
ference in practice between being the source and being the channel
of authority.” The following writers hold the theory of designa-
tion-by-the-people and so admit the general Scholastic thesis of
government with the consent of the governed: Bailly, Audisio,
Peltier, Cavagnis, Zigliara, de Belcastel, Schwalm, “M” (author of
the Saint-Sulpice Compendium philosophiae), Deshayes, Farges et
Barbedette, Blanc.

*Victoria (Relectiones theologicae iii. 8) is often incorrectly cited
as holding the designation-theory. His language is certainly not
clear and has been rejected by subsequent Scholastics: “Quamvis
enim [rex] a republica constituatur—creat enim respublica regem—
non potestatem sed propriam auctoritatem in regem transfert; nec
sunt duae potestates una regia, altera communitatis.” It seems
clear that Victoria is merely trying to.say that power in general
(potestas) comes from God, while its concrete embodiment (aucto-
ritas) comes from the people. Cf. Baldelli, Disp. ex morali theo-
logia, v. 10, 6 (1637, p. 457a) : “Si quis cum Victoria contendat
potestatem regis esse a Deo, quia est illa ipsa quam Deus primo
dedit communitati, . . . non est cum illo magnopere laborandum:
dummodo constet quod translatio potestatis in regem et electio
illius determinate in quem potestas est transferenda, sit ab ipsa
communitate; et Deus non det regibus potestatem quasi primo et
immediate, sed solum secundaric et mediante communitate.”

* This denial of all human causality and transient effectiveness in
the moral order is strikingly apparent in some expositions of the
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_increased by the fact that among accepted Catholic writers
during these centuries there is not a trace of any rival or
alternative political theory; the only discordant expressions
which occur are uttered by a few unorthodox partisans of
Lewis of Bavaria. It may, therefore, be taken as certain
that Suarez was perfectly justified in declaring that his
teaching, so far from being an innovation, was commonly
accepted by theologians and jurists.> That this was the
case for two and a half centuries subsequent to Suarez,
hardly needs to be proved.

No competent opponent has gone so far as to state that
the Scholastic theory has now become obsolescent or obso-
lete; but the silence concerning recent defenders and the
allusions to the theory as “the doctrine of the ancients,”
which characterize many widely-read text-books, are really
tantamount to such an assertion. Even if it were true,
there is no ground for surprise or discouragement at the
decay of a theory which was once upheld by the Church’s
greatest philosophers and theologians. Three centuries ago
Cartesianism almost completely ousted Scholastic philosophy
from the Catholic schools; only in the latter half of the
last century did Scholasticism again revive. In 1831 Lib-
eratore recast his Iustitutiones and in his preface recounted
that, when forty years before he started to restore the all
but extinct philosophy of S. Thomas, he was considered
mad. “There was once a time,” wrote Dalgairns in 1861,%
“when there reigned on earth a philosophy borrowed from
an old heathen. . . . For hundreds of years it reigned
paramount, if not alone, in the schools of Christendom.

It is now nearly forgotten.”

It can be shown, however, that Scholastic political theory,
thanks to moral theologians rather than to philosophers,
survived even during the long interregnum of Scholastic

De legibus, iii. 2, 3; Defensio, iii. 2, 2, 5, and 10.

¢Holy Communion, ed. 1861, pp. 22, 35. Cf. Lemaire, Le Car-
tésianisme chez les Bénédictins, 1902. In the early 19th century
Scholastic philosophy was unknown at Maynooth. In 1908 the only
philosophical text-books used there were Locke and Seguy.—Healy,
Maynooth College, 1895, p. 271. “One whole year is always devoted
to logic and metaphysics upon Locke’s system; and another to
mathematics, physics and astronomy, in which Newton is the chief
guide."—Milner, An Inquiry into certain vulgar Opinions concerning
the Catholic Inhabitants and the Antiquities of Ireland, 1808, p. 19.
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This whole attempt to drag papal pronouncements into
the midst of a philosophical discussion among Catholics is
singularly irrelevant. As Cardinal Billot points out, the
Pope is combating the atheistic individualism which was
popularized by Rousseau and his successors. Here, as else-
where, the Pope is engaged in refuting and condemning the
sovereignty of the people solely and exclusively and for-
mally in the sense in which this sovereignty denies the
supremacy of God.? Every Catholic, whether he admits

made it “the Catholic thesis.” (The absurdity of this is evidenced
by the fact that only a small minority of Catholic writers uphold
the theory of decsignation by the people). Cf. also Tepe, Inst. theol.
moralis, 1898, i. 339; and note of editor in Zigliara, Summa, 1912%,
iii. 271. Most of those who misinterpret the Pope (e.g., Schiffini,
Bougquillon, Blanc, Farges and Barbedette) content themselves with
saying that he seems to favour the idea of designation. Thus
Vareilles-Sommiéres (pp. 379f) : The Scholastic theory “does not
seem to be exactly adapted to the indications given incideatally by
Leo XIII. ... But it would be going too far to say that this opinion
is not conformed to the teachings of the Holy See.” The Lecons
de philosophie sociale of Pére Schwalm ($1908) were published
posthumously from his lecture-notes and never received his final
revision. But in his later article on Democracy in the Dictionnaire
de Théologie (tome 4, pp. 271-321) he makes no mention whatever
of the designation-theory and states clearly (p. 304) that the ency-
clical Diuturnum was directed merely against Rousseau.

With reference to the teaching in the Gregorian University, I
have before me copies of the highly laudatory letters sent to the
Rector (P. Luigi Caterini, S.J.), together with three gold medals,
by the Cardinal Secretary of State on behalf of Pius X, on 19
May, 1914, 30 Nov., 1915, 11 Nov., 1916.

* Cf. Immoriale Dei (Denziger, n. 1868) : Ortum publicae potes-
tatis a Deo ipso, non a multitudine, repeti oportere. I have no
space to deal with Pope Leo's two letters (Au miliew des sollici-
tudes, 16th Feb., 1892, and Notre consolation, 3rd May, 1892),
whereby he sought to induce French Catholics to accept loyally the
Republic. The letters are not really relevant and involve issues
debated between Royalists and Republicans, which would require a
whole article for adequate discussion. This is Archbishop Ireland’s
interpretation (The Church and Modern Society, 1897°, pp. 395f) :
“The Pope declares that whatever be the form of government in a
nation it cannot be considered so definite as to be unchangeable,
even if this had been the intention of those who first constituted it.
And when a nation has adopted a form of government however
new, such form of government is binding upon citizens; for it is
the expression of the will of the people, and the interests of social
order demand that it be accepted and obeyed. Empires, monarchies,
republics, are alike entitled to recognition and respect—the one
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THE STATE 051
_stituting a corporate personality. This power resides in
the people ex natura rei, not by any special concession of
God, apart from creation and conservation, but rather by
way of natural concomittance or immediate result.

This power is not in individual men taken separately,
nor is it in the collection or aggregate of men taken in
confusion and without order and union of members into
one body. Hence the constitution of such a political body
is prior to the existence of such power among men, since
the subject of power must be prior, at least in the order
of nature, to the power. But as soon as that body is con-
stituted, this power is in it immediately by virtue of natural
reason. Therefore it is rightly understood to exist by way
of attribute resulting from such mystic body, constituted in
such concrete existence.?

That is, assuming the consent of men to form a com-
munity, sovereignty by the very fact pertains to that com-
munity without further intervention of human wills. Men
have power to delimit this political authority, to make con-
tours and boundaries in its distribution, to determine the
totalities in which it is localized; but they neither create
such authority nor can they suppress it, for it is a moral
fact, inevitably and immediately consequent on the exist-
ence even of a consent-formed community.® Sovereignty,

*SQuarez, De legibus, iii. 3, 6. R. de Arriaga (following Salas,
De legibus, vii. 2) puts this even more clearly: “Ea potestas non
aliter a Deo provenit qffam ut homines creat eosque conservat. . . .
Si intellegeremus homines existentes etiamsi Deus non esset, esset
tamen in hominibus potestas constituendi unam rempublicam et
elegendi suum caput a quo gubernarentur.”—De legibus, xiii. 2, 7-8.
This idea of the people as a corporate personality already appears
in St. Thomas: “Condere legem vel pertinet ad totam multitudinem
vel pertinet ad personam publicam quae totius multitudinis curam
habet.”—1, 2, q. 90, a. 3.

*Some Scholastics would not admit this, e. g., Arriaga (De legi-
bus, xiii. 3, 13) : “Dico de iure naturae non esse ut actu sit aliqua
potestas. . . . Solum ergo est de iure naturae quod possint convenire
homines.” Cf. Bellarmine (De laicis, 6) : “Non pendet ex consensu
hominum; nam, velint nolint, debent regi ab aliquo.” On which
Vareilles-Sommiéres (Principes fond. du droit, p. 374) remarks:
“The nolint is irreconcilable with the necessity of popular investi-
ture which, nevertheless, the same Bellarmine requires for every
government.” This is a complete misunderstanding. The Scholastic
analysis is: (1) consent to coexist as a community; (2) conse-
quent authority as attribute of this community which, as Bellarmine
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hostile and novel views. . . . It is denied, then, that by the
people’s choice the rights of government are conferred, that
is, in the sense of those opponents of Catholic doctrine who
say that the right of government itself comes altogether
from the people, and not merely according to its contingent
and variable forms or the contingent and variable titles to
its possession. It is also denied that authority is constituted
by the people’s choice. This again is against those who
consider civil society as born of men’s free consent and
attribute the same origin to authority. . . . In one word,
what is denied is what has always been denied with unani-
mous consent by Catholic theologians.

We are not dependent even on the clear interpretation
of Cardinal Billot and a score of other eminent writers
(including opponents of the Scholastic theory such as
Vermeersch). For Pius X in his letter on the Sillon cites
this very passage of Pope Leo as “a refutation of the
attempt to reconcile Catholic teaching with the error of
philosophism.”® That Bellarmine and Suarez could be re-
ferred to as moderns following in the footsteps of (the
18th century) “philosophers” is chronologically impossible,

p. 55; T. Pégues, O.P., Revue thomiste 19 (1911) 607; L. Watt,
S.]., Irish Eccles. Record, August, 1917, p. 97; P. Finlay, S.J,, -
Irish Catholic, 19 Feb.,, 1921; L. Izaga, S.]J., Estudios de Deusto,
10 (1918) 344f; E. Masterson, S.J., Irish Theol. Quarterly, April,
1921, p. 121. According to these twenty-four writers—and doubt«
less there are more—the Pope is simply combating atheistic indi-
vidualism and makes no animadversion whatever on the Scholastic
theory, which remains a perfectly tenable view supported by great
authorities and strong arguments,

¢ Acta Ap. Sedis 2 (1910) 616. The reply of a Roman Cardinal
to the Abbé Féret (reference in previous note) is worth citing in
full: [Leo XIII] animo intendens non ad innocuas catholicae gentis
opiniones sed ad pestiferas novatorum doctrinas, qui, inter terram
caclum quodvis vinculum abrumpere pertentantes, civilis potestatis
originem non a Deo sed ab hominum consilio emanare effutiunt,
iure meritoque clamat: Potestas a Deo est. Hinc ipse dum pro-
funde ac copiose suum edisserit argumentum, ea duo vocabula,
immediate, mediate, silentio praeterit; quo sane incedendi modo ihi
ecclesiae non filios sed perduelles corripi, hosque tantum ad meliora
consilia amplectenda excitari liquido constat. . . . Evidenter eruitur
sedem apostolicam haud torvis oculis conspecturam illorum librorum
novas editiones, in quibus civilis potestatis origo mediate a Deo
vindicatur. Et re quidem vera, cum ex Leonis XIII oraculo haec
opinio nullam jacturam perpessa sit, eccur ipsa in damnatorum
errorum censum enumeranda erit?
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THE STATE 053

chance the people may have without reservation transferred
all their power to the prince or senate. But it can scarcely
be believed that any people have made such a prodigal
effusion of their power and liberty.

In any case even the absolute alienation, alleged as pos-
sible by some of the Scholastics, is not asserted to be un-
limited and irrevocable; there are always reservations in
virtue of natural-law; there is an ultimate right of re-
assumption by the people in the interests of the common
good.® This limitation of all derivative sovereignty is ex-
pressed in various ways by Catholic writers. The people
retain authority in habitu or in radice; or they retain its
possession and alienate only its exercise or use.”

The right of instituting a new form of government and
a new investiture of power (says Cardinal Billot), is al-
ways in the community, so far as is required by necessity
of the public good. Hence, generally speaking, every gov-
ernment to which the community peacefully adheres is to
be considered legitimate. The proof is essentially this, that
the right of rule is, unlike the right of property, not
ordained for the good of the possessor, but simply and
solely for the good of the society for which it is exercised.
It follows at once, by an evident and clear dictate of natural

8 Cf. Irish Theol. Quarterly, October, 1920, pp. 306f.

"In habitu: Almain, De auct. ecclesia, c. 1 (Gerson, Opera, ed.
1706, ii. 987) ; Azpilcueta (Navarrus), Relectio cap. novit de iudic.,
notab. 3, n. 120 (Opera, Ven. 1602, iv. 595) ; Bellarmine, Apologia,
13; Opera, Naples, 1859, 4 (2), p. 399; Suarez, Defensio, iii. 3, 3;
Dominic of St. Thomas, apud Rocaberti, Bibliotheca, x. 179%a;
Billot, De ecclesia Chrisii, 1903°, p. 521. In radice: Lessius, De
perfectionibus moribusque divinis, x. 2, 9. Only exercise or use
alienated: Navarrus, op. cit.; Ventura, Essat sur le pouvoir public,
1859, pp. 431f; Rutten, Ethicae seu phil. moralis elementa, 1872°,
p. 253.

8 Reference in previous note. Cf. Ryan, Catholic Doctrine on the
Right of Self-Government, 1919, p. 31: “A politically competent
people have the right to modify essentially their constitution, and
even by passive resistance to force a monarch to abdicate, when
they are unwaveringly convinced that they can provide a better
government, and when this conviction corresponds with the facts.”
It may be observed (1) that the limitation of resistance to passivity
is a question of expediency, not of principle; (2) that the final
arbiter of the “correspondence with the facts” is the people, not
the repudiated government; (3) that the most vital fact of all,
perhaps the only really relevant one, is the conviction itself.

962 READINGS IN ETHICS

There is, however, a school of thinkers who would not
only improve terminology but entirely reject the whole idea
of communication of power through the people. This
theory, which assimilates the concession of political power
to the collation of spiritual jurisdiction, was originated by
the imperialist opponents ofs the papacy. “God alone
elects,” says Dante,® “hence electors should not be so called;
they are rather to be regarded as declarers of divine provi-
dence.” This view made no headway in Catholic philos-
ophy, but after the Reformation it was adopted, as a
moderate form of the theory cf divine right, by many
Protestants.

Between thirty and forty years since, when I was a
young student in Cambridge (writes John Goodwin, in his
Obstructors of Justice, 1649)*, such doctrines and devises
as these: . . . that the interest of the people extend only
to the nomination or presentation of such a person unto
God, who they desire might be their king, but that the regal
power, by which he is properly and formally constituted
a king, is, immediately and independently in respect of any
act of the people, derived unto him by God—these, I say,
or such like positions as these were the known preferment-
divinity of the doctorate there, and (were) as the common
air, taken in and breathed out by those who lived the life
of hope in the king and sought the truth in matters of
religion by the light of his countenance.

3 De monarchia, iii. 16; Opere, ed. Moore, p. 376. Cf. the view
cited by Ockham, Octo quaestiones, q. 2. c¢. 3 (Goldast, Monarchia,
ii. 346f). .

¢§ 26, pp. 28f. The pervert Archbishop De Dominis (died 1624)
seems to have introduced this theory into England; it was at least
an improvement on the divine right theory of Henry VIII and
James I: “Non ergo qui mutat formam regiminis defert aut trans-
fert potestatem rectivam, sed novas personarum facit vel electiones
vel Deo ita disponente etiam legitimas inductiones; et tunc illis
Deus dat immediate potestatem.”—De republica ecclesiastica, ii. 919
(Ostensio errorum P. F. Suarez, § 6). In § 7 (p. 921) he uses the
expression designation. The theory is also to be found in Maxwell,
Sacrosancta regum majestas, ch. 12, 1686%, pp. 190f. Baxter, Holy
Commonwealth (1659), thesis 182, p. 190: “When the freest people
choose a prigce, they do not properly and efficiently give him his
power as copveying it from them to him, but are only a causa sine
qua non, and denominate or design the person that shall from God,
and not from them, receive it.”
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THE STATE 055

a just war is quite unworkable. The conquered think it
unjust, the conqueror thinks it just. As Suarez himself
concedes,* “it happens more often that a kingdom is occu-
pied through an unjust war, and in this way the more
famous empires of the world were extended. In that case
neither the kingdom nor the true power is acquired, for
the title of justice is lacking. But in course of time it may
happen that the, people freely consent or that the kingdom
is acquired by prescription in good faith by the successors;
and then the tyranny will cease and true dominion and
power will begin.”

The simplest answer to this objection is frankly to admit
its relevancy, to deny the assumptions of Suarez, and to
confess that it is only by the mere quibble of quasi-consent
that he subsumes enforced conquest under free consent.
This is the position of several among those modern Scho-
lastics who adhere to the Scholastic theory.? In a just war
the victor qud victor has no rights; but qud just he has a
right to justice, i. e., to indemnity, reparation, and guaran-
tees. That justice necessitates the enslavement of peoples
is a false doctrine, whose refutation has been written in
blood; its falsity is intensified by the fact that all victors
deem their wars just; might likes to masquerade as right.?

(B) The quotation just given from Suarez seems to
justify the objection that the Scholastic theory is incon-
sistent inasmuch as it apparently admits that usurpation
may be legitimated either by consent or by prescription.
But it is certainly hazardous to father such a view on
Suarez merely on the ground that he once speaks of con-
sent or prescription; especially as he distinctly declares else-
where: *

“When a kingdom is possessed by mere unjust force,

* Defensio, iii. 2, 20. Cf. De legibus, iii. 4, 4.

* Zallinger, Inst. turis naturalis, §207, Rome, 1832, i. 429; Macksey,
De ethica naturali, 1914, p. 544 ; Macksey, Sovereignty and Consent,
1920, pp. 24f; Marcellus a Puero lesu, Phil. moralis, 1913, p. 728.

30n reconsidering the above paragraph, I think it is too severe
on Suarez. In admitting title by just conquest, Suarez probably
did n t abandon his criterion of consent; he merely superseded
national consent by world-consent. This is his argument: Conquest
in just war is based in the ius gentium (Studies, June, 1918, p. 230),
which is based. on world-consent (Studies, Dec. 1920, p. 585).

*De legibus, iii. 4, 4.

960 READINGS IN ETHICS

how can the people by natural right possess a sovereignty
which they cannot retain or exercise? We might content
ourselves with replying that if the people are unable to
exercise sovereignty, they ought to be able; just as we
might reply to an upholder of the divorce court that people
ought to be able to observe.monogamy. In other words,
the alleged inability occurs per accidens. That is, we can-
not have a real democracy because the individuals lack
personality, religion and character; we cannot have direct
democracy such as exists in the Swiss Landesgemeinden,
because the natural small political units are absorbed into
unwieldly centralized empires. But is it true as a matter
of fact that the people cannot retain and exercise sover-
eignty, even in spite of these disabilities? The Scholastics
not only freely admitted this possibility, but regarded re-
publics like Venice and Genoa as being actual examples.®
The horror of popular sovereignty, so noticeable in recent
reactionary Catholic writers, is largely due to the delusion
that it implies anarchy and instability; as if Switzerland,
where the people are sovereign, is more unstable and an-
archical than England, where the Parliament claims to be
sovereign, Popular supremacy, it must not be forgotten,
is quite compatible with ample delegation of power and
full equipment of officials; it simply implies the possession
of ultimate control by the people, exercised through refer-
endum, initiative and suchlike, This is no more an objec-
tion to democracy than the existence of innumerable ap-
pointments and offices in which assistants, secretaries, and
subordinates are indispensable, is an argument against all
human organization.

Schiffini, § 447 (ii. 392-4) ; Vareilles-Sommiéres, p. 371; Cathrein,
§ 585, p. 397; O. Hill, Ethics, 1920, p. 380.

® Navarrus, Nowvii, notabile 3, n. 148 (Opera, iv. 602). Suarez,
De legibus, iii. 4, 1: “Ex pura lege naturae non coguntur homines
habere hanc potestatem in uno vel in pluribus vel in collectione
omnium.” Ci. ¢bid. iii. 9, 6. Bellarmine stands practically alone in
maintaining that the people are bound by the law of nature to
transfer their power, “for the nation cannot by itself exercise this
power.”—De laicis, 6: Opera (Naples ed.), ii. 317. But the nation
can retain control, initiative, right of appointment, revocation, and
ultimate decision. It is an utterly fallacious argument to say that
a right does not exist because its detailed exercise and administra-
tion require the assistance and appointment of officials.
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perous possession, not as #itle but as evidence of the peo-
- ple’s acquiescence and consent. Thus Lessius says:”?

“A tyrant cannot prescriptively acquire a right of rule
against a free people when he holds them only by fear so
that they are not presumed to consent freely to him. The
reason is that in such cases of forceful usurpation prescrip-
tion cannot confer a right, except in so far as long-con-
tinued exercise and -possession beget the presumption of the
free consent of those concerned.”

The admission of such a kind of prescription, so far
from being inconsistent, is merely an application of the
Scholastic theory of government with the consent of the
governed.

(C) Perhaps the commonest objection of all is the
statement, usually made rather bluntly and dogmatically,
that the Scholastic theory is “at variance with historical
fact.”® To prove this we are told that “the first political
rulers derived their authority at a time when such a com-
pact would have been almost unthinkable, a period when
any attempt to superimpose upon the family or tribal or-
ganization, based upon the tie of blood, another organiza-
tion based upon a wholly different principle, viz., popular
election to power, would have been exceedingly difficult, if
not wholly impossible.” This is merely an attempt to bury
the problem in prehistoric darkness; one might with equal

" De iustitia ei ture ii. 5, 8, 41 (Antv. 1612, p. 48a). He also says
(ibid. ii. 29, 9, 70; p. 3700) : The usurper “not only sinned by in-
vading the country, but also continually sins (both himself and his
heir) by keeping the country oppressed and subject to him; until
at length he is spontaneously received by the kingdom—which can
happen if it is su¢ suris and subject to no other ruler—or after a
long interval prescription arises.”” Lessius is here thinking of a
town or province incapable of being sui turis. The Schoolmen
admitted—as do also their modern opponents, though these latter
exaggerate the quasi-property rights of the expelled ruler or
dynasty—prescription against the ousted government, i.e., the cessa-
tion of the community’s obligation-to-consent to the vanquished
ruler if still existent. Cf. Costa-Rossetti, Phil. moralis, 188¢°, pp.
662f ; Van der Aa, Ethice, 1889, p. 203; Desorges, De Porigine et
de la nature du pouvowr, 1869, pp. 131f; Raboisson, Du pouvoir,
1874, p. 297.

8 Cronin, Ethics, ii. 503. So also Vareilles-Sommiéres, pp. 376f.
Cathrein, § 584, p. 396; Vermeersch, § 559, p. 705; Reinstadler, Ele-
menta, 19137, ii. 472; Rickaby, Moral Philosophy, p. 337, and Politi-
cal and Moral Essays, p. 109; Pius La Scala, loc. cit.
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propriety and relevancy refute the civilized idea of mar-
riage (prescinding from revelation) by referring to a time
when such a marriage compact would have been almost un-
thinkable. Practically everything of the kind does become
unthinkable if one accepts the modern conclusions about
prehistoric man. The Scholastics, however, apparently took
Adam more literally than do their successors. And also,
with more science and prudence, they largely confined
themselves to the verifiable history of civilized peoples—
the Republic and Empire of Rome, the Jewish Kingdom,
the Frankish Monarchy, the Holy Roman Empire—in
whose constitutional theories consent and election were
included.

But the real answer to this objection goes to the root
of the matter; the problem is moral and juridical, not his-
torical at all. “Judiciously explained and not driven home
too rigidly,” writes Father Rickaby,?® “the Suarezian (he
means Scholastic) theory of the origin of civil authority
appears to be as accurate as any theory can be accurate
under the vast variety of circumstances that have affected
that origin in history.” With all due respect it must be
said that this distinguished Jesuit is confusing philosophy
with history, politics and ethnology. Similarly, when
another able critic* says that “to show what is general and
invariable in the causes and in the formation of all civil
societies is to indicate the philosophical origin of civil so-
ciety,” we must reply that it is nothing of the kind. Such
an analysis is concerned solely with historical causative
factors, whereas the philosophical origin of society and gov-
ernment means the ground of their validity. The problem
has no connection with temporal priority or with antece-
dents in a historical process; it concerns the ethical justifi-
cation, not only in the past but here and now, of a certain
moral nexus between men. The Scholastic theory asserts
that comsent is the intrinsic essential moral factor which
juridically validates these relationships. It may or may not

® Political and Moral Essays, 1902, p. 112.

*Comte de Vareilles-Sommiéres, p. 57. On p. 137 he inconsist-
ently remarks that “it is impossible to understand how force can
by itself alone create a valid society; force constrains but does not
oblige.” Precisely. But this introduces the idea of moral validity,
on the strength of which the Count rejects force without examin-
ing if it is a general and invariable ingredient of nascent societies.



