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INTRODUCTION

Jesus founded a community of believers who would continue the work he began
during his life on earth. Gradually this community recognized its need for organization. In
writing his Gospel, Matthew recalls Jesus legislating laws at the Sermon on the Mount.
Jesus' laws would be based on the law of love. He saw the dangers of law when it was
interpreted by the Pharisees. Their law would take on a life of its own without regard to love.
Law without love could hun people rather than aid them on the way to their Father.

Other concepts of law were introduced into church law from civil law. In so far as
they were useful to church law, they were accepted. As the church lived through new times
and circumstances, marriage problems arose in the Church community. Many couples
entered secret marriages not willing to accept the spouses selected by their parents. Peace
and stability in marriage are critical to the Church's existence. The family is where
Christianity is lived, learned, and given. The Church had to protect marriage. One essential
question that had to be faced in time was: How can anyone prove that a couple is truly
married? The Church and society needed to know. To answer this question the Church
established a number of laws. The principal one was that a couple must be married by the
pastor or one delegated by him and with the presence of two witnesses. Because no law is
perfect and settles every question the Church adopted a principle from civil law to solve
questions of delegation. If the community acts in error or in some kind of doubt of law or
fact, the marriage is valid. In the following paper, I wish to understand the concept of
supplied jurisdiction and its relationship to marriage. I will begin in the first part of this

paper to look into the concept of supplied jurisdiction especially in situations of common



error as given in both the 1917 code and the 1983 code. Then 1 will discuss what power is
necessary for the minister to have for the validity of a Catholic marriage. We will see that

some questionable marriages can be valid because of supplied jurisdiction.



CHAPTER ONE
THE NATURE OF COMMON ERROR

1917 CODE
The Concept of Jurisdiction

Jesus gave us a Church that would teach, rule, and sanctify his people. The power
of governance is essential for the authority to act as Christ leading his people. This need
for authorization developed into the concept we call jurisdiction. By granting jurisdiction
to authorities of the Church, Jesus continues to rule his people. Any organization needs
leadership and the ability to recognize when it is acting legitimately.

The 1917 code formulated this concept in canon 196:

The power of jurisdiction or government which is in the Church by

divine institution. is divided into that of the external forum and that

of the internal forum or the forum of conscience and the latter is

either sacramental or extra-sacramental.'
Cappello developed this concept: "The power of jurisdiction is ordered directly and
immediately to governance."* The power of governance refers to the way the Church is
ruled. Jurisdiction refers to the right to perform certain acts of governance in the Church.

It was directed toward the spiritual good of the faithful. Cappello pointed out that

"Ecclesiastical jurisdiction is the public power to rule subjects on their way to eternal

1

Codex luris Canonici Pii X Pontificis Maximi, Benedicti Papae Auctoritate Promulgatus
(Rome: Libreria Editice Vaticana, 1917) canon 196: "Potestas iurisdictionis seu
regiminis quae ex divina institutione est in Ecclesia, alia est fori externi, alia fori interni,
seu conscientiae, sive sacramentalis sive extra-sacramentalis."”

2

Felix M. Cappello, Summa luris Publici Ecclesiastici ( Rome: Apud aedes Universitatis
Gregorianae, 1943) 133.



life."? 1t was either in the internal or external forum.
Who is Capable of Receiving Jurisdiction

Jurisdiction was the domain of one in orders. In the old law, one had to have
orders to receive jurisdiction. "Jurisdiction was the power to govern the faithful for the
attainment of the supernatural end for which the Church is established." It helped all the
members of the Church to achieve their end. This was clearly found in canon 118 of the
1917 code.

Only clerics can obtain the power of either orders or ecclesiastical
jurisdiction and ecclesiastical pensions and benefices.’

The law was very consistent. Canon 196 quoted earlier is found in the 1917 code, in Book
2, on persons, and Part 1, concerning clerics. The position in the code implied that the law
understood that one must be a cleric to receive jurisdiction. The clergy exercised authority
in the name of the Church. Acts of governance could only be carried out by a cleric.
Bouscaren gave some insight of how the old law understood this concept.

Since moral persons are by nature incapable of acting for

themselves, they must of necessity act through physical persons;
either through individuals endowed with authority to act for them,

*Felix M. Cappello, Summa Iuris Canonici, 1 (Rome: Apud aedis Universitatis
Gregorianae, 1945) 224: "lurisdictio ecclesiastica est potestas publica regendi subditos in
ordine ad vitam aeternam."

4

T. Lincoln Bouscaren and Adam C. Ellis, Canon Law, A Text and Commentary
(Milwaukee: Bruce Publishing Co., 1953) 97.

5

1917 code, canon 118: "Soli clerici possunt potestatem sive ordinis sive jurisdictionis
ecclesiasticae et beneficia ac pensiones ecclesiasticas obtinere."



or through a group as such, similarly authorized.®
The clergy were the ones who were authorized to act in the name of the Church. So all
power in the Church was limited to the clergy. The clergy's role was to help the laity in the
internal and external forumn. The law was clear. Without the power of orders deriving
from God, persons could not receive jurisdiction.
Three Ways to Obtain Jurisdiction

Jurisdiction could be received in one of three ways. It could be received through an
office, by delegation of an authority, or by law. In the 1917 code, clerics received
jurisdiction either by some office which empowered them to do certain acts or by
delegation from someone with the power to delegate, or by jurisdiction supplied by the
law.
1. Ordinary Jurisdiction

Canon 197 of the 1917 code stated:

§1.0rdinary power of jurisdiction is that which connected by the
law itself to an office. Delegated power is given to a person.

§2. Ordinary power can be either proper or vicarious.’

Ordinary power came with an office like diocesan bishop, vicar general, or pastor.
The

bishop and pastor had proper ordinary power, while the vicar general had vicarious

*Bouscaren-Ellis, 87.
7

1917 code, canon 197§1: "Potestas iurisdictionis ordinaria ea est quae ipso iure adnexa
est officio; delegata, quac commissa est personae.
"§2. Potestas ordinaria potest esse sive propria sive vicaria."



ordinary power. Those with ordinary power can delegate their power to another.

They could use this power themselves or delegate jurisdiction to a person who needed that
power to perform some act of jurisdiction. The two main offices in the 1917 code that
were usually mentioned, were the local ordinary and the pastor. But there were others.
Augustine observed concerning ordinary power:

The term signifies a certain autonomy, but not complete
independence. The root of that autonomy is the nature of the office;
wherefore our canon says that ordinary jurisdiction is attached to an
office, not a person; it grows out of the office as the fruit grows on
the tree. By law it is attached to the office, because either of divine
or human law (to which latter also belong privileges and customs)
certain office-holders enjoy jurisdiction in foro externo. Therefore
as soon as one 1s in full possession of an office, he has the power to
exercise the jurisdiction appertaining to that office.?

2. Delegated Jurisdiction

A person having ordinary power could act through another by delegation. The one
delegated became his agent. Charles Augustine in his commentary states concerning
delegated power:

A delegated jurisdiction according to can. 197,§1, is one which has
been commissioned to a person. This is the cause or raison d'etre of
a jurisdiction which is not given by virtue of the office itself but
accrues to a person by reason of a special commission which may
be implied in the law or come directly from the competent authority
(delegatio a iure, delegatio ab homine). Hence a delegated
jurisdiction is not exercised in one's own name, but in the name and
by commission of another.’

8

Charles Augustine, 4 Commentary on the New Code of Canon Law, 2 (St. Louis MO:
Herder Book Co., 1918) 172

9

Augustine, 174.



This delegated power of jurisdiction was related to orders only in so far as it was only
given to one in orders. The power of orders is contrasted to delegation of the power of
jurisdiction. John Abbo states:

That power ot orders which is of human origin, i.e., of ecclesiastical
institution, may be acquired through rites of ordination instituted by
the Church (i.e. subdeaconship and minor orders). Some sacred
functions are reserved by ecclesiastical law to clerics in major
orders, e.g., the power reserved to a bishop to administer
confirmation and to perform certain consecrations and blessings. It
is this power of orders which is of ecclesiastical institution that can
be delegated by a competent superior. The reason why this is
possible is that the reservation of power is based directly on the act
of the Church which either attached it to an office (constituting it an
element of the ordinary power of that office) or committed it to a
specific person (who thereafter possessed it as delegated power).
Delgation of this power of orders is required to be conferred either
expressly by law as in canons 1304, 4° and 5°, or by indult.

The principle of canon 209 is not, therefore, applicable to the

possession of delegated power of orders, since its application is

reserved to the power of jurisdiction.'

Jurisdiction was also a power that could cease. Ordinary power ceased when the
person lost the office. If the jurisdiction was delegated, Wernz - Vidal gave seven ways it
could cease.!' The first way to lose jurisdiction was when the mandate was fulfilled. The
second was if the time for which it was given were finished or the number of cases for it to

be used were completed. Next, it would cease if the cause of the delegation ceased. It

would also cease if the delegation was revoked by the authority who gave it. It would

10

John Abbo and Jerome Hannan, The Sacred Canons, 1 (St. Louis MO.,Herder Book
Co.,1952) 267.

11

P. Franciscus Wernz and Petrus Vidal, fus Canonicum ad Codicis Normam Exactum,
Tome 2, De Personis (Rome: Apud Aedes Universitatis Gregorianae, 1928) 369-370.



cease if the person to whom it was delegated renounced it and the authority who gave it,
accepted the renunciation. If the delegation were given to an office demanding certain
qualifications and someone without the qualifications received the office the delegation
would cease. Finally, if a group were delegated as a college and one of the group resigned
then the delegation would cease. If the office ceased or delegation was lost and the act was
placed, jurisdiction would have to be supplied in some other way for the act to be valid.
3. Supplied Jurisdiction

Besides ordinary and delegated power, jurisdiction could be supplied by the law
itself. Canon 209 of the 1917 code gave us the means.

In common error or in positive and probable doubt of law or fact,

the Church supplies jurisdiction for both the external and internal

forum."
There were two basic ways the law could grant jurisdiction in this canon. They were
common error, and positive and probable doubt of law or fact. In this paper I am only
concerned with common error.

There are certain acts that are very important for the life of the Christian people.
Catholics value the sacraments. Some sacraments demand that the minister have
jurisdiction for the right order of the community. Under certain conditions, the Church, the

people of God, supplied by law the needed jurisdiction where it was lacking. Common

error was one of the ways the Church safeguarded the external acts of its ministers.

12
1917 code, canon 209: "In errore communi aut in dubio positivo et probabili sive iuris

sive facti, iurisdictionem supplet Ecclesia pro foro tum externo tum interno." Trans.
Bouscaren-Ellis, 141.



€rror:

Error can have a number of meanings. Gerardus Oesterle defined the concept of

Error is a false notion of a thing or a subjective judgment which
does not concur with the truth. It is distinguished from ignorance
(can.16§2). Ignorance is the "lack of the notion of something,"
namely of a thing which one could and should know. One has the
lack of knowledge when he has no idea of a thing. He errs when he
has a false idea.

Error can be etther private (particular, if it affects one or two
people) or common if it affects the community. How many persons
must err in order to call it common error, or what is required to
1udge the existence of common error? Authors do not agree."

The author made it clear that common error must be the false judgment of the community

concerning the jurisdiction of the minister performing the act. He is not clear on how to

judge when common error was present because of the disagreement of authors.

13

UJdalricus Beste described common error in this way:

Error is the false judgment of the mind. As concerns it in the
present canon, it is a judgment contrary to the truth by which
someone believes he is instructed to execute an act here and now
with necessary jurisdiction, which for some reason he lacks the
power for the act. In such a case the Church would supply the
lacking faculty provided that judgment arises from common error.
The reason why the Church cures such a defect by a special power
1s not for the private use of the individual or for giving him the

P. Gerardus Oesterle, Praelectiones luris Canonici, 1 (Rome: Ex Officina Typographica
"Cuore di Maria," 1931) 111-112: "Error est falsa notitia rei seu iudicium subiectivum
quod veritati non concordat, et distinguitur ab ignorantia (can.16 §2). Ignorantia est
'carentia notitiae de aliqua re' nempe de re, quam scire potuit et debuit; alius habetur
nescientia qui ignorat, nullam rei ideam habet, sed qui errat, falsam rei ideam habet.

"Error potest esse aut privatus (particularis si afficit unam vel alteram personam)

aut communis, si afficit communitatem. Quando afficit error communitatem seu aliis
verbis: Quotnam personae debent errare, ut error possit vocari communis? seu quid
requiritur pro iuridica exsistentia erroris communis? Auctores non concordant.”
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faculty or delegation that he lacks, but for the common good namely
lest the faithful would suffer serious evil from the error whether it
arose from carelessness or evil intention. "

To understand the meaning of common error, it would help to understand its roots.
H. A. Ayrinhac discussed its origins.

In the ancient Roman Law it was a recognized principle that
juridical acts of a person commonly believed to have the necessary
power, although he has not, must be sustained for the sake of the
common good. A certain slave by the name of Barbarius Philippus
had come to Rome, and giving himself out as a free man and a
Roman citizen, succeeded in rising to the praetorian dignity. When
the fraud became known, the question arose whether the nullity of
his election vitiated all the acts of his administration. The negative
answer based on the demands of the general good and on the power
of the Roman people to give value to those acts, obtained the force
of law known as the "lex Barbarius".

Canonists admitted that the Church had accepted the principle
involved in it; they concluded this from the close relations existing
between civil and ecclesiastical law and from various texts in the
Corpus luris, particularly the chapter "Infamis" in Gratian's Decree
(c.1.C.1ll,q N."

In talking about supplied jurisdiction in a sacrament, the Church has a very limited view. It

was not supplying competence for every defect of a sacrament, e.g., matter and form, but

14

Udalricus Beste, Introductio in Codicem, (Collegeville, MN.: St. John's Abbey Press,
1946), 222: "Error est falsum iudicium mentis. Prout in canone praesenti respicitur, est
iudicium veritati contrarium, quo quis ad actum hic et nunc exsequendum instructus
creditur necessaria iurisdictione, qua tamen ob rationem aliquam actu caret. In tali
hypothesi ecclesia deficientem facultatem supplet, dummodo illud iudicium erroneum
commune evaserit. Ratio, cur ecclesia talem defectum expeciali collatione potestatis
sanet, non est privata utilitas vel delegata destituitur, sed bonum commune, ne scil.
fideles ex errore, incuria vel malitia superioris damnum animarum capiant.”

5

H. A Ayrinhac, General Legislation in the New Code of Canon Law (New York:
Benziger, 1923) 368.
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only a defect of jurisdiction on which it depends.'®
Conditions under which Common Error Existed

As mentioned above, Oesterle, Jone, and others claimed that authors dispute what
was required for common error. Jone held it was not necessary that all the faithful or even
the major part of the faithful had the error. It could be just the public fact of the person's
presence that could induce the community to be in error in this case.'” Abbo-Hannan were
clear in what they held as common error.

The false judgment may be in fact commonly held, i.e., by at least a

majority of the persons of a given district. The false judgment may

not in fact be commonly held, i.e., held only by a few persons or

even by only one, and yet it may be construed in law to be common

owing to the fact that the cause and the circumstances of it are such

that they are adequate to induce it in the minds of almost all the

prudent persons of the given district.

Against the canonists who justify the application of canon 209 to

common error only when it is common in fact, we hold that it

suffices that the error be such as to be capable.'®

What were the conditions in which common error was verified? The authors we
have quoted stated that error was not ignorance or inadvertence, but false judgment. From
what we have seen above. the local commuunity must believe the minister has the right to

act. So the error in community was present before anyone was led into an erroneous

judgment. The error must affect the community. It was not private error affecting only one

16
Cappello, Summa luris Canonici, 1, 234.
17

P. Heriberto Jone, Commentarium in Codicem luris Canonici (Pderborn: F. Schoningh,
1950) 209.

'8 Abbo-Hannan, 265.
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person. The community knew the minister had the power to act. They knew he had been
ordained. They believed falsely that he had received the right to act. In other words, the
error must concern jurisdiction rather than ordination. Bouscaren stated:

Must there be at least some probability of the existence of

jurisdiction? Here we must distinguish: if the common error is

purely an error of fact. it need not be probable; but if the mistaken

conclusion on the fact results from an error of law, the error is not

sufficient unless it has some probability. If it has probability. the

title for the supplying of jurisdiction is not common error but

positive and probable doubt of law."
In the commentary written by Woywod and revised by Smith we read:

Common error consists in the erroneous belief of all or nearly all

the people of a place, parish, community, that a man has

jyurisdiction. The fact that the person knows that he has no

jurisdiction, does not interfere with the validity of his acts if by

common error he is believed to have jurisdiction.”
It was not necessary that the minister believe he had jurisdiction by office or delegation.
He might have known that he did not have it in this way. What was important was that the
community in general believed that the minister had jurisdiction. Without this belief,
common error was not present.

Wernz-Vidal said that ordinarily the Church supplied delegation through an

ecclesiastical superior. It could also be supplied by law. One way that delegation was

supplied by law occurred when the minister lacked the delegation he needed in a single

19
Bouscaren-Ellis, 142.
20

Stanislaus Woywod and Callistus Smith, 4 Practical Commentary on the Code of Canon
Law (New York: Joseph F. Wagner, 1952) 94.
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case and the people believed he had it.*' The author mentioned that one must receive
jurisdiction under some title such as ordinary or delegated power. The law supplied an
additional way. So title could be either true or apparent.

Matthew Ramstein added another insight that should not be ignored.

Virtual common error suffices, and actual common error is not

necessary before the church supplies jurisdiction, at least to the

majority of writers. Common error is virtual once the foundation

has been placed from which common error can arise, €.g., as soon

as the visiting priest enters the confessional. It is not necessary that

a large section of the parish first confess to the stranger.

But to exercise jurisdiction licitly in a common error, a grave reason

1s required. In the illustration above it would be gravely

inconvenient for the visitor to discontinue hearing confessions

should he become aware of lack of delegated faculties. But the

pastor in the case would sin gravely did he neglect asking for

confessional faculties on the theory that the Church will supply.?
One act of a priest could cause common error. Just the fact that the priest was near the
confessional could cause the faithful to believe he had the power to act. Notice that the
pastor mentioned by Ramstein could sin by relying on common error rather than getting
the required delegation. Common error was for the good of the Church and not for any
individual priest. Ordinanly one must take usual care to get the required delegation and
not depend on common error.

Another commentary stated that common error was such that it existed commonly

among the faithful concerning ordinary or delegated power that it was believed had been

21
Wernz-Vidal, 371.
22

Matthew Ramstein, 4 Manual of Canon Law (Hoboken, N.J.: Terminal Printing and
Publishing Co., 1948) 168.



given to someone although for some occult reason it had not been obtained.”

Conditions under which It Did Not Exist

The concept of common error was not a way out of every situation in which a

priest lacked jurisdiction. Pinto wrote in a sentence of the Rota:

Consequently, it is not probable that the Church supplies power in
cases where, even though common error exists, no danger of public
harm is had, because, if especially the aspect of the priest-agent is
attended to, there is no probable danger that many other members of
the community would as a matter of fact, approach the aforesaid
priest and celebrate invalid marriages. Therefore, there would be
question of a purely speculative, not a really practical common
error. In such a case the Church would not supply jurisdiction, both
because canon 209 must be understood "from the accepted
interpretations of approved (ante-code) authors,” and because it is
not to be believed that the supreme authority wishes to repair the
violation of a law. passed to avert very serious harm, for the sake of
a purely private good which can be met by the convalidation of the
marriage, even by granting a radical sanation for it.**

Over and over the authors said canon 209 was for the good of the Church and not an

individual member of it. It does not occur with every minister. Rather the error was that

minister was actually the pastor, temporary administrator, or associate pastor. These are

persons who should have jurisdiction. It would not include a priest who was thought to

have been delegated to assist at a specified marriage.

There was one dispute among authors of the old law. Many authors commenting

on the 1917 code wrote about the need of a colored title as necessary to have common

23

14

F. Claeys Bouuarert and G. Simenon, Manuale Juris Canonici, 1 (Gandae et Leodii: S.I.,
1939) 215.

24

Coram Pinto, December 11, 1972: RR Dec. 64: 757, Canon Law Digest 8: 172-173.
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error. The person needed an apparent title to the office he exercised. Eduard Eichmann and
Raymundus Bidagor are examples of this position.”” Most of the early authors on the 1917
code referred to the need of some colored title.

Bouscaren-Ellis held another opinion:

Before the Code, a classical dispute existed as to whether a "color

of title" (titulus coloratus) was required in a person who was

erroneously believed to have jurisdiction. Titulus coloratus means a

title which is not valid, but is based on an invalid act of a competent

superior. For example. the competent superior confers an office but

confers it invalidly; the incumbent has a titulus coloratus to the

office, and hence apparently has the jurisdiction attached to the

office. [t is now certain that this titulus coloratus is not necessary to

make a case for common error.”
The necessity of a colored title for the existence of common error would limit its use in the
life of the Church. Later commentators mostly rejected the opinion that a colored title was
necessary for common error. The need for colored title has not become a part of the new
code.

No priest was to assume a cavalier attitude in performing acts as it he did not care
if he had jurisdiction by a legitimate title or not. Such a minister deserved the penalty of

the law if he acted this way constantly.”’

Effect of Supplied Jurisdiction in Cases of Common Error

25

Eduard Eichmann, Lehrbuch des Kirchenrechts auf Grund des Codex Iuris Canonici
(Paderborn: Ferdinand Schéningh, 1926) 137; Raymundus Bidagor, "De Interpretatione
Can. 209," Monitor Ecclesasticus 76(1952) 417.

26
Bouscaren-Ellis, 142,
27

Cf. 1917 code, canon 2322.2".
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Good government depends on the trust of the people. They must be assured that
executive action is producing the desired effects. The multiplication of invalid acts could
complicate the lives of people. The Church followed the example of Roman law in
protecting people from such problems. Rome recognized that supplied jurisdiction was a
way to prevent invalid acts and so save the society from one more fear.

Jurisdiction 1s said to be supplied to one, when he does not possess

it. But no matter how many times he acts in a cause in which

jurisdiction is required he receives concessions in single cases in

that very act from the law. When the act is done or the cause ceases

he does not retain anything more. He remains as before destitute of

power. %

Nothing has happened to the minister before, during, and after the act. The law supplied
jurisdiction so that the action was valid because common error was present.
VATICAN Il

The Second Vatican Council caused a revolution in the way that the Church looked
at itself. The council began to look at the Church from the bottom up, rather than from the
top down. The Church wished to emphasize the dignity of every human person. From that
time on, law took on a new dimension, a new way of thinking. The hierarchy was still
important, but the basis of its power began in baptism and then proceeded through the

other sacraments. The Church was a pilgrim Church struggling through its time in the

world on its way to God. It was not a triumphal Church with all the answers as implied in

28

Cappello, 234: "Dicitur autem suppleri iurisdictio de illo, qui illam in casu non possidet;
sed nihilominus quoties causam agit, in qua iurisdictio requiritur, in singulis casibus eam
in ipso actu a iure concessam accipit; at, cessante causa seu actu expleto, illam non
amplius retinet, ac proinde manet, ut antea, potestate destitutus."
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the old law. It is Christ still living in the world through his people. What made up his life
on earth, he has given to the Church as a gift. So like him, the bishops are to teach, rule,
and sanctify.” The laity also share in these gifts.*’

[hese gifts (munera) following the Second Vatican Council, have great influence
on the law of the Church. The Church is the people of God sacramentally commissioned
to carry out the threefold mission of Christ as priest, prophet, and king. All the members
share in this mission. The Second Vatican Council changed the Church's thinking
dramatically. It sensed the dignity of every baptized person. Baptism unites every person

to Jesus' suffering, death and resurrection. Through it, all share in the threefold power of

esus given to the Chu
The laity derive the right and duty with respect to the apostolate
from their union with Christ their Head. Incorporated into Christ's
Mystical Body through baptism and strengthened by the power of
the Holy Spirit through confirmation, they are assigned to the
apostolate by the L.ord himself. They are consecrated into a royal
priesthood and a holy people (cf. 1 Pet. 2:4-10) in order that they
may offer spiritual sacrifices through everything they do.....For the
exercise of this apostolate, the Holy Spirit who sanctifies the People
of God through the ministry and the sacraments gives to the faithful
special gifts as well (cf. 1 Cor. 12:7), "allotting to everyone
according to his will"( 1 Cor. 12:11). Thus may the individual
"according to the gift that each has received, administer it to one
another."?!

29

Cf. Vatican Il decree, Christus Dominus, October 28, 1965, chapter 2.

30

Cf. Vatican Il decree, Apostolicam actuositatem, November 18, 1965, chapter 3.
31

Vatican II, decree Apostolicam actuositatem, 3: AAS 58 (1966) 839: "Laici officium et ius
ad apostolatum obtinent ex ipsa sua cum Christo Capite unione. Per Baptismum enim
(continued...)
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The laity have a real work to do in the Church according to the gifts that the Holy Spirit
has entrusted to each individual. The bishop can use the laity according to their expertise
in accordance to law No longer is there the strict dichotomy where clergy did everything
in the Church and the laity could do nothing but pray, pay, and obey.

Vatican II emphasized the power of the liturgy. The sacraments were the action of
Jesus in the world. The council expanded the power of bishops and priests and made them
more than just agents of the Holy Father. Jesus is present in their ministry. Sacrosanctum
Concilium said:

Christ indeed always associates the Church with himself in the truly

great work of giving perfect praise to God and making men holy.

The Church is His dearly beloved Bride who calls to her Lord and

through Him offers worship to the eternal Father.

Rightly then the hiturgy is considered as an exercise of the priestly

office of Jesus Christ. In the liturgy the sanctification of man is

manifested by signs perceptible to the senses, and is effected in a

way which is proper to each of these signs; in the liturgy full public

worship is performed by the Mystical Body of Jesus Christ, that is,
by the Head and His members.*

31(...continued)
corpori Christi mystico inserti, per Confirmationem virtute Spiritus Sancti roborati, ad
apostolatum ab ipso Domino deputantur. In regale sacerdotium et gentem sanctam (cf. 1
Pt. 2, 4-10) consecrantur, ut per omnia opera spirituales hostias.....Ad hunc apostolatum
exercendum Spiritus Sanctus, qui populi Dei sanctificationem per ministerium et
sacramenta operatur, fidelibus peculiaria quoque tribuit dona (cf. 1 Cor. 12,7), 'ea
dividens singulis prout vult' (1 Cor. 12, 11), ut unusquisque, 'sicut accepit gratiam in
alterutrum illam administrantes...."" Trans. Documents of Vatican II, ed. Walter M.
Abbott (New York: America Press, 1966) 492.
32
Vatican II, constitution Sacrosanctum Concilium, 7: AAS 56 (1964) 101: "Reapse tanto in
opere, quo Deus perfecte glorificatur et homines sanctificantur, Christus Ecclesiam,

sponsam suam dilectissimam, sibi semper consociat, quae Dominum suum invocat et per
(continued...)
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The whole spirit of the priesthood has changed from that of a functionary to the power of
Jesus working in the world.

The sacraments of baptism, confirmation, Eucharist, penance and marriage are the
backbone of the laity's approach to God. The Second Vatican Council knew the laity's
importance and their need for the sacraments.

For their sacred pastors know how much the laity contribute to the
welfare of the entire Church. Pastors also know that they
themselves were not meant by Christ to shoulder alone the entire
saving mission of the Church toward the world. On the contrary,
they understand that it is their noble duty so to shepherd the faithful
and recognize their services and charismatic gifts that all according
to their proper roles may cooperate in this common undertaking
with one heart. For we must all "practice the truth in love, and so
grow up in all things in him who is the head, Christ. For from him
the whole body (being closely joined and knit together through
every joint of the system according to the functioning in due
measure of each single part) derives its increase to the building up
of itself in love."*

32(...continued)
ipsum Aeterno Patri cultum tribuit.

"Merito igitur Liturgia habetur veluti Jesu Christi sacerdotalis muneris exercitatio,
in qua per signa sensibilia significatur et modo singulis proprio efficitur sanctificatio
hominis, et a mystico lesu Christi Corpore, Capite nempe eiusque membris, integer cultus
publicus exercetur." Trans. Abbott, 141.

33

Vatican Il, constitution Lumen gentium, 30: AAS 57 (1965) 77: "Pastores enim sacri probe
norunt quantum laici ad bonum totius Ecclesiae conferant. Sciunt enim Pastores se a
Christo non esse institutos, ut totam missionem salvificam Ecclesiae versus mundum in
se solos suscipiant, sed praeclarum munus suum esse ita pascere fideles eorumque
ministrationes et charismata ita recognoscere, ut cuncti suo modo ad commune opus
unanimiter cooperentur. Oportet enim, ut omnes 'veritatem... facientes in caritate
crescamus in [llo per omnia, qui est caput Christus: ex quo totum corpus compactum et
connexum per omnem iuncturam subministrationis, secundum operationem in mensuram
uniuscuiusque membri, augmentum corporis facit in aedificationem sui in caritate.' (Eph.
4,15-16)" Trans. Abbott, 57.
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The laity descrve valid sacraments from their ministers. They are looking for Jesus
to touch their lives so they can bring him to others. This is very important to the life of
Christ's body. Vatican [l made this very clear.

To accomplish so great a work, Christ is always present in His
Church, especially in her liturgical celebrations. He is present in the
sacrifice of the Mass, not only in the person of His minister, "the
same one now offering through the ministry of priests who
formerly offered himself on the cross," but especially under the
Eucharistic species. By His power He is present in the sacraments,
so that when a man baptizes it is really Christ Himself who
baptizes. He is present in His word, since it is He Himself who
speaks when the holy Scriptures are read in the church. He is
present, finally, when the Church prays and sings, for He promised:
"Where two or three are gathered together for my sake, there am [ in
the midst of them."**

It is important that the priest not stand in the way of Christ touching his people.
The Church supplies the lacking jurisdiction in certain conditions to bring this about
because of the power of valid sacraments in the people's lives.
THE REVISION OF THE CODE

In 1971, the coetus preparing the first book of the code for the new law, presented
canon 209 of the old code, adding three new words. They were potestatem regiminis

gratiosam or "gracious power of governance.” This formulation was accepted in the next

34

SC,7: AAS 56 (1964) 100-101: "Ad tantum vero opus perficiendum, Christus Ecclesiae
suae semper adest, praesertin in actionibus liturgicis. Praesens adest in Missae Sacrificio
cum in ministri persona, idem nunc offerens sacerdotum ministerio, qui seipsum tunc in
cruce obtulit, tum maxime sub speciebus eucharisticis. Praesens adest virtute sua in
Sacramentis, ita ut cum aliquis baptizat, Christus ipse baptizet. Praesens adest in verbo
suo, siquidem ipse loquitur dum sacrae Scripturae in Ecclesia leguntur. Praesens adest
denique dum supplicat et psallit Ecclesia, ipse qui promisit: 'Ubi sunt duo vel tr es
congregati in nomine meo, ibi sum in medio eorum.'(Mt. 18, 20)" Trans. Abbott, 140-
141.
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meeting of the committee in 1978. Between this meeting and the promulgation of the code
the words became potestatem regiminis exsecutivam or "executive power of governance."
The addition could have been made when the Pope's committee reviewed this canon.

The committee also added a new paragraph to the canon. The paragraph stated: "in
cases mentioned in §1, the Church supplies the faculty to assist at marriage and those
needed to hear confessions.”* In 1978 the coetus examined §2. The committee decided to
substitute the canon number instead of the names of the sacraments of penance and
marriage. During the year that Pope John Paul II reviewed the code, the canon for
confirmation was added to the list.

1983 CODE
The Concept of Jurisdiction

Now, we need to investigate the concept of jurisdiction after the influence of the
Second Vatican Council. The Church received from Jesus the power of governance . This
enables the Church to designate what is necessary for it to run its affairs. Ordinarily this
jurisdiction is related to the power of orders and is received as ordinary or delegated
power. Canon 129 states:

§1. Those who have received sacred orders are qualified, according

to the norm of the prescripts of the law, for the power of

governance, which exists in the Church by divine institution and is

also called the power of jurisdiction.

§2. Lay members of the Christian faithful can cooperate in the

35

Communicationes 22 (1990) 44: "In casibus §1 praevisis, supplet Ecclesia facultatem ad
assistendum matrimonio necnon ad confessiones audiendas requisitam."
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exercise of this same power according to the norm of law.

Vatican Il saw the value of bishops. But their ordination was not enough. Canonical
mission was also important in taking care of the people under their charge. McGrath
emphasizes this:

The ultimate source of all power within the Church is Christ. While
in no way even questioning the unity of that source, a clear
distinction must be drawn between the power of governance (see
Cann. 130-144) and the power of orders, i.e. the power to perform
sacred acts, e.g. to preside at the celebration of the Eucharist, to
impart sacramental absolution, etc.; this power, although closely
and inextricably connected to the power of governance, belongs
properly to the exercise of Christ's office of sanctifying. According
to the canon, the power of governance is also known as the power

of jurisdction, a term found in cc. 196-197, 199-202 of the 1917

Code.”
Recent tradition placed the authority of Jesus' sanctifying power in the power of orders.
Vatican Il saw that all the baptized had a role in sanctifying the world. Ordained are still
essential to Jesus' work in the sacraments. But this does not stop laity from being involved

in their own way with the sanctification of the world.

Who 1s Capable of Receiving Jurisdiction

36

Codex luris Canonici auctoritate loannis Pauli PP Il promulgatus (Vatican City:
Librenia Editrice Vaticana, 1989) canon 129§1: "Potestatis regiminis quae quidem ex
divina institutione est in Ecclesia et etiam potestas iurisdictionis vocatur, ad normam
praescriptorum iuris, habiles sunt qui ordine sacro sunt insigniti."

"§2. In exercitio eiusdem potestatis christifideles laici ad normam iuris cooperari
possunt." English translation from Code of Canon Law, Latin-English Edition: New
English Translation (Washington, DC: CLSA, 1999). All subsequent English translations
of canons from this code will be taken from this source unless otherwise indicated.

37

Aiden McGrath, "Power of Governance" in The Canon Law: Letter and Spirit, ed. Gerard
Sheehyv et al. (Collegeville, MN: Liturgical Press, 1995) 76.
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Pope Paul is said to be the father of the 1983 law. He linked the revision of the
code to the conciliar teaching. He said that canon law had to be accommodated to the new
way of thinking of Vatican II. The code was needed to implement the directives of the
council. It should allow the fruits of the council to enter the everyday life of the Church.
One example of this new thinking is given above in canon 129. This canon makes it clear
that those in sacred orders are capable to receive the power of governance. The law also
says that the laity can cooperate in the power of governance. This cooperation is
something very new n the twentieth century even though it does have history in the
Church. The code does not explain by what title the laity do this. The cause of this lack of
clarity is a theological debate that is not solved at this time. It seems that the law itself
gives the power through the grant of the bishop. It is clear that jurisdiction is something
distinct from orders. [n the past, one needed orders to receive jurisdiction. In the living
law, those in orders are capable of receiving jurisdiction. But the law does allow some
laity to cooperate in the exercise of jurisdiction. Aidan McGrath comments:

Although not described as 'capable’ of the power of governance, lay

members of Christ's faithful 'can cooperate' in the exercise of this

power. This is a significantly new provision of law. It is rooted

firmly in Vat. Il's teaching on the participation of all the baptized in

the one priesthood of Christ and the roles entrusted specifically to

the laity by the hierarchy. The inclusion of this principle was a

matter of considerable debate during the process of the Code's

revision; some indeed tended to see it as a threat to the proper role

of sacred ministers. In the event, an overwhelming majority voted to

include it.®

The Three Ways to Obtain Jurisdiction

38

McGrath, 76-77.
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1. Ordinary and Delegated Jurisdiction

The new law continues the concept of ordinary power.” Any ordinary keeps the

power of the office until he loses the office. Canon 143 makes this clear.

§1. Ordinary power ceases by the loss of office to which it is
connected.

§2. Unless the law provides otherwise, ordinary power is suspended
if, legitimately, an appeal is made or a recourse is lodged against
privation of or removal from office.*

This canon shows that ordinary power has a certain permanence. When an office is lost

but while the removal from office is appealed, the power of the office is suspended. The

office is not lost. Only when the appeal or recourse is lost, will the power of office be lost.

Jurisdiction could be lost if one lost the delegated power in some way.*' In

the present code, canon 142 gives us the law concerning the loss of delegated power.

39

§1. Delegated power ceases: by fulfillment of the mandate, by
expiration of the time, or completion of the number of cases, for
which it was granted; by cessation of the purpose for the delegation;
by revocation of the one delegating directly communicated to the
delegate, as well as by the resignation of the delegate made known
to and accepted by the one delegating. It does not cease, however,
when the authority of the one delegating expires unless this appears
in attached clauses.

Cf. canon 131.

40

Canon 143§1: "Potestas ordinaria extinguitur amisso officio cui adnectitur.

"§2. Nisi aliud iure caveatur, suspenditur potestas ordinaria, si contra privationem

vel amotionem ab officio legitime appellatur vel recursus interponitur."

41

1917 code, Canon 183.
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§2. Nevertheless, an act of delegated power, which is exercised for

the internal forum alone and is placed inadvertently after the lapse

of the time limit of the grant is valid.*?

Notice this is very similar to the ways delegation was lost in the old law. Further, the
inadvertent use of power mentioned in §2 is a type of supplied jurisdiction. The difference
between this type and that in common error situations is the delegate forgets and the
community is not involved.

Besides orders, the priest or deacon must have ordinary or delegated power to
witness marriage. Apart from this ordinary or delegated power, there are a few exceptions
given in law.

I'he code says this in canon 1108.

§1. Only those marriages are valid which are contracted before the

local ordinary, pastor, or a priest or deacon delegated by either of

them, who assist, and before two witnesses according to the rules

expressed in the following canons, and without prejudice to the

exceptions mentioned in cann. 144, 1112,§1, 1116 and 1127,§§1-2.

§2. The person who assists at a marriage is understood to be only

that person who is present, asks for the manifestation of the consent

of the contracting parties, and receives it in the name of the
Church.®

4

Canon 142 §1: "Potestas delegata extinguitur: expleto mandato; elapso tempore vel
exhausto numero casuum pro quibus concessa fuit; cessante causa finali delegationis;
revocatione delegantis delegato directe intimata necnon renuntiatione delegati deleganti
significata et ab eo acceptata: non autem resoluto iure delegantis, nisi id ex appositis
clausulis appareat.

"§2. Actus tamen ex potestate delegata, quae exercetur pro solo foro interno, per
inadvertentiam positus, elapso concessionis tempore, validus est."

43

Canon 1108 §1: "Ea tantum matrimonia valida sunt, quae contrahuntur coram loci
Ordinario aut parocho aut sacerdote vel diacono ab alterutro delegato qui assistant,
(continued...)
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The consent of the two parties is enough to form a marriage according to the
natural law. Early in the history of the Church, clandestine marriages became a real
problem. To stop this abuse, the Church introduced a number of formalities. To contract
the juridic act of marriage, one of the formalities is to have a minister who can receive the
consent of the two parties. The canon does refer to those who have ordinary power and
delegated power. It also includes exceptions as in canon 144. This exception could have
application even in a marriage witnessed by a lay person according to canon 1112. We will
come back to this when we discuss canon 1111 later in this paper. Regarding laity
cooperating in the exercise of jurisdiction, Richard Hill states:

The distinction between possessing the power of governance and

merely sharing in its exercise is new, and it is not at all clear what it

means to cooperate in the exercise of a power that a person cannot

hold. In the case of a judicial sentence in which the two clerical

judges are divided, the lay judge casts the decisive and binding

vote.**

Besides the instance of a lay judge, we have seen the case of a lay person given the right to
witness marriages in the absence of a priest as found in canon 1112. This is another
instance that the bishop can allow a lay person to act in his stead. That lay person would

act under the power given by the bishop even though he or she lacked the power of orders.

They have to be mandated to exercise that authority even though the marriage could be a

#3(...continued)
necnon coram duobus testibus, secundum tamen regulas expressas in canonibus qui
sequuntur, et salvis exceptionibus de quibus in cann. 144, 1112§1, 1116 et 1127§§1-2.
"§2. Assistens matrimonio intellegitur tantum qui praesens exquirit
manifestationem contrahentium consensus eamque nomine Ecclesiae recipit.”
44

Hill, 93.
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sacrament. This person would also be protected by the provisions of supplied jurisdiction
if warranted. Donal Kelly says,

A lay person may now be delegated to assist at a marriage, 'where

there are neither priests or deacons,’ This phase may be interpreted

as meaning that the delegation may be given only where priests and

deacons are not and will not be available or as meaning it may be

given where priests and deacons are not available for some length

of time. The latter interpretation is more in keeping with the

practice of the Church prior to this code.*
Supplied Jurisdiction

Canon 129 is the first canon under the title of the power of governance. Canon 144
is the last canon under this title. So canon 144 is related to canon 129 in a very clear way.
It provides, for-example, a way that marriage is valid even if the minister lacked .
jurisdiction from ordinary or delegated power. Canon 129 gives us the ground work to
understand the role of common error. As a result, in the case of common error, jurisdiction
comes from the law instead of from a clear title of ordinary or delegated power.
The code acknowledges the existence of supplied jurisdiction in canon 144:

§1 In factual or legal common error and in positive and probable

doubt of law or of fact, the Church supplies executive power of

governance for both the external and internal forum.

§2. This same norm is applied to the faculties mentioned in canons
882, 883, 966, and 1111§1."*

45

Donal Kelly, "Marriage" The Canon Law: Letter & Spirit, 625.
46

Canon 144 §1: " In errore communi de facto aut de iure, itemque in dubio positivo et
probabili sive iuris sive facti. supplet Ecclesia, pro foro tam externo quam interno,
potestatem regiminis exsecutivam.
"§2. Eadem norma applicatur facultatibus de quibus in cann. 882, 883, 966, et
(continued...)
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This concept is so much a part of the life of the Church that canon 144§1 is repeated
verbatim in the Eastern code as canon 994. However, the Eastern code does not include
§2.

This error cannot be just the mistaken opinion of some individual. A group must
be in error. The individual performing the act could either know or not know that he lacks
jurisdiction. It makes no difference. The granting of this power by the law is meant to
safeguard the common good. The act that the minister performs must be a public act.
Marriage by law is a public act. One example of common error would be the case of one
named as the pastor of a particular parish. He could not witness a marriage in that parish
before he took possession of it, before he had the office. If he did, he would need
delegated jurisdiction.’” But if he forgot, the law because of common error would ensure
the validity of the marriage because the people would believe he had received the power
by his appointment.

{n reading authors written after the new code I could find nothing speaking of the
sources of supplied jurisdiction other than canon 209 of the old law. Richard Hill is a good
example.

This canon substantially repeats canon 209 of the 1917 Code and

canonizes what has become the received understanding of common

error. If a person lacking the required executive power of

governance places an act that without it is invalid, the Church by
this canon supplies it in two cases: Common error and positive and

%(...continued)
1111§1." .

47

Canon 527.
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probable doubt.*®

Common error is a legal term in church law. It is important to study the meaning
the Church gives to it. As a legal term it has its own history. This term must be
understood in the light of the tradition of canon law. Because so much of the Church's life
depends on the valid acts of executive power, the Church wants to protect the faithful
from invalid acts. The Church wills to give an extraordinary delegation by law for the
common good of the faithful.”®

The 1917 code provided for supplied jurisdiction in the case of common error.
Much of what is said in the old law concerning supplying jurisdiction continues in the new
law. Juan Arrieta makes this statement:

According to doctrine. this norm does not provide, strictly speaking,

a sanation « jure of an invalid act, but, rather, a delegation a iure of

power for those cases always singular and specific in which the

common good, which requires certainty in the application of

jurisdiction, is at stake in some way. The content of this norm

covers the whole area of executive power, whether ordinary or

delegated, consequently it is also applicable to habitual faculties (cf.

can. 132§1) both in the internal and in the external forum, but it

does not apply to judicial or legislative power.”

Conditions under which Common Error Exists

As we have seen above, the usual way that one receives power in the Church is by

48
Hill, 97.

49

Aiden McGrath, "Power of Governance," in The Canon Law: Letter & Spirit, 85.
50

Juan [. Arrieta, in Code of Canon Law Annotated, ed. Emesto Caparros et al. (Montreal:
Wilson & Lafleur, 1993) 154.
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ordinary or delegated jurisdiction. The law also gives instances when power is exercised
although the minister has no power.

To understand the full canonical meaning of this term, the opinions of various
commentators must be investigated. Richard Hill states:

Error is not ignorance. although ignorance is usually the cause of

error which is an objectively false judgment. In the first case the

erroneous judgment is that the person acting has the power to do so

validly. Error is called de facto common when it is actually

prevalent within an identifiable community or group. It is said to be

de iure common when a person has placed a public act - other than

the act itself that requires the executive power of governance - that

inevitably leads even well-informed people to judge that the person

has the power to act validly; the error is present and operative in its

cause even before anyone is actually led to an erroneous judgment.”’
Sometimes the community holds a mistaken opinion of a certain person's jurisdiction. It
is not the mistaken opinion of some private individual. Rather, it is the opinion of some
group. Someone lacking the executive power of governance could place an act that
could be seen by the community as valid. The Church by way of this canon would supply
the missing power through the law because of the common error. However it cannot be an
error concerning the orders of the person in question but only his jurisdiction. The person
must be capable of doing the act but lacking jurisdiction. The examples given in the code
of the use of common error are the liturgical actions of penance, confirmation, and
marriage.

Under the new law the conditions for common error are much the same as the old.

Aiden McGrath gives an example.

51

Hill, 97.
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A typical example would be that of a priest who having by his own
or someone else's inadvertence failed to secure the delegation
required by 1108§1, assists at a marriage of two catholics. The
likelihood is that most, if not all of those present, not least the
couple whose marriage it is , would assume the marriage to be
normal and valid. In this they would be 'in common error."*

There are other canonists who might question that canon 144 would apply in this case.

One commentary on the 1983 code reminds us that the Church depends on the
validity of acts of executive power. So the Church can supply power in certain cases. This
is not the convalidation of an invalid act. Rather it is the giving of necessary power for the
act by the law itself. The reason it is given is for the common good of the Church and of
the faithful. Aiden McGrath writes:

Error may be defined as a false judgement concerning some matter.

it is not to be confused with ignorance or inadvertence although

either of these may lead a person into error. Commentators on the

1917 Code drew a distinction between, on the one hand, error

which was common de facto (i.e. held in fact by the majority of

persons in a community, e.g. diocese, a parish, a religious house,

etc.) and on the other hand error which was common de iure (i.c.

when a public fact occurs which of its nature is such that it might

well induce error into the majority of the community even if in fact

very few, if any, are in error in this regard.)*

Ignorance or inadvertence could reside in the person performing the act. This is not
what we understand as common error. Rather common error resides in the community.

Another commentator, Socha, examines the effects of this concept of common error in

detail. He describes it as other than ordinary or delegated power.

52
McGrath, 86.
53

McGrath, 85-86.
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The force of the law comes into effect when the agent does not have
the faculty to act because

- no one gave it to him
- it was not given in a legal way
- or it expired in the meantime.

The power given in c. 144 §1 happens when there is a lack of
faculties (jurisdiction) but it is only good for the present case. The
faculty (jurisdiction) comes from the law. It resembles the granting
of delegation in CIC.

[t is not a supplementary healing as takes place in a "sanatio in
radice" which heals the invalidity by the power of governance.

[t is not the validitaton of an invalid act due to the lack of
jurisdiction.

[t 1s not the intervention of the Church on behalf of the person who
acted without valid jurisdiction.™

To sum up, the Church desires order in the exercise of governance while it does

not wish to hurt the common good of its subjects in achieving it. It wants to build in

54

Hubert Socha, in Miinsterischer Kommentar zum Codex luris Canonici, ed. Klaus
Liidicke et al. (Essen: Ludgerus, 1985) at 144/1-2: 2 " Die Ergéinzung setzt voraus dass
der Handelnde die von ihm ausziibende Vollmacht nicht besitzt, weil sie

"- ihm nicht verliehen wurde oder

"- unwirksam {ibertragen wurde oder

"- inzwischen erloschen ist.

"Kraft §1 tibertriagt die Kirche dem Nichtbevollméchtigten aus Anlass seines
Tatigwerdens und nur fiir dieses die fehlende Befugnis. Die Vollmachtsergénzung ist
somit eine Form der Gewaltverleihung (131, 1), ndherhin eine der im CIC enthaltenen
gesetzlichen Delegationen (131, 15). Sie ist nicht

". die nachtragliche hoheitliche Heilung der etwa ungiiltig erfolgten Ubertragung
von potestas regiminis.

"-Giiltigmachung der aufgrund des Gewaltmangels unwirksamen Rechtshandlung
(vgl. Comm. 7 [1976] 44-45. 10 [1978] 9).

"- das Einspringen der Kirche anstelle des unbevollméchtigt Handelnden, ohne
auf diesen Einfluss zu nehmen.”
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safeguards to accomplish both. One way the Church does this is by supplying jurisdiction
to an executive act when common error is present or if there is a doubt of law or fact. In
the next chapter we will discuss how these canons on the power of governance apply to

marriage.
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CHAPTER TWO
COMMON ERROR IN ASSISTING AT MARRIAGES

Introduction

In chapter one, | have discussed the meaning of common error and its relationship
with jurisdiction. The concern of the Church is the good of the individuals and their right
to marriage. Also, the Church has a concern for right order. The role of jurisdiction is to
protect right order in the life of the community. Although the Church does not speak of
witnessing marriages as exercising jurisdiction, the present law connects supplied
jurisdiction in cases of common error with canon 1111. While most of the cases of
common error will arise because of lack of delegation for marriage for ordained ministers,
it could occur in cases covered by canon 1112. Although many authors do not admit that
the power to witness marriages 1s, strictly speaking, jurisdiction, still it follows the same
rules. In this chapter, I wish to discuss how common error affects the jurisdiction
necessary for a valid marriage.
Jurisdiction in the 1917 code

[n the 1917 code, canon 1095 stated that the pastor and the ordinary of the place
validly assisted at marriages after they took canonical possession of their benefice. They
received this power through their office. The canon continued:

§2. The pastor and the Ordinary of the place who can validly assist

at a marriage can also grant to another priest the permission to assist
at a marriage within the limits of their respective territories.”

55

1917 code canon. 1095§2: "Parochus et loci Ordinarius qui matrimonio possunt valide
(continued...)
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Possessing that power because of the office they held, they could share that power with
others. This power of delegation was further defined in canon 1096.

§1. The permission to assist at a marriage, granted in accordance
with canon 1095§2, must be given expressly to a certain priest for a
certain determinate marriage, all general delegation being excluded
except in the case of parochial assistants for the parish to which
they are attached; otherwise it is invalid.

§2. The pastor or Ordinary of the place must not grant permission
unless all the requirements established by law for proving the
freedom of the parties to marry have been fulfilled.*®

The pastor in his parish had a right to witness marriages in his territory because of his
office. Woywod observed that more than the Ordinary and the pastor had ordinary power
regarding marriage.

There are other persons besides the local Ordinary and pastor who
by law obtain the same jurisdiction as the Ordinary and the pastor,
and can therefore assist at marriage from the day on which they
enter office. Amongst these are included the vicar-general, the
administrator of a diocese (or a parish), the priest who takes the
place of the pastor in his absence, disability, etc. As the phrase "initi
officii" is nowhere defined in law, most commentators abstain from
giving an explanation of it. It seems to mean the beginning of the
actual exercise of the duties of the office to which they have been

%(...continued)
assistere, possunt quoque alii sacerdoti licentiam dare ut intra fines sui territorii
matrimonio valide assitat." Trans. Bouscaren, 575.

56

Canon 1096 §1: "Licientia assistendi matrimonio concessa ad normam can. 1095§2, dari
expresse debet sacerdoti determinato ad matrimonium determinatum exclusis quibuslibet
delegationibus generalibus, nisi agatur de vicarius cooperatoribus pro paroecia cui addicti
sunt; secus irrita est.

"§2. Parochus vel loci Ordinarius licentiam ne concedat, nisi expletis omnibus
quae ius constituit pro libertate status comprobanda." Trans. Bouscaren, 577.
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appointed.”’
Anyone else witnessing marriage in a particular parish must have received permission
from the pastor or someone else who had the power to delegate. It must have been
expressly given to a designated priest for some particular marriage. Assistant pastors could
receive general delegation for all marriages in their parish. No one else could receive
general delegation for all marriages in a particular parish. The 1917 law said if it were
given, the general delegation was invalid. The concept of permission that is mentioned
was really a delegation of power as it was understood in the old law. The law held that
there was no marriage unless the priest had the power to witness the marriage. Bouscaren
made this very clear in his commentary:

What is called here a "permission" is really a delegation of power,
necessary for the validity of the marriage. Though the power
delegated is not strictly jurisdiction, it follows the same general
rules except where penalties are concerned.

This delegation must be express and must be given to a particular
priest for a particular marriage. General delegation can be given
only to parochial assistants or curates for the parish to which they
are assigned. Some diocesan faculties grant this general delegation
1o all assistants. It may also be given to them by the pastor (199,§1).
General delegation for marriages cannot be given even to an
episcopal delegate. The Code Commission was asked: "Whether an
episcopal delegate to whom is granted faculty ad universitatem
negotiorum according to canon 109,§1, is thereby understood to
receive, or at least reccive, general delegation to assist at
marrriages, in view of canon 1096,§1. The reply was: In the
negative. (Code Com,. 25 Jan., 1943: A4S, 35-38: The Jurist, Vol 3,
p.502.)%
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Woywod, 759.
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(continued...)
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The idea that it was always clear under the law who had jurisdiction for a marriage
is not always true. Many questions could occur. Charles Augustine observed:

However, as no law can provide for all imaginable cases, this too, is
not without difficulties, not so much concerning the diocese as the
parish. For while dioceses are almost always well defined, and
circumscribed, parish limits are often uncertain and vague,
especially in our country. There are, for instance, in the cathedral
city of St. Joseph, Mo., eight parishes. The five English speaking
congregations are pretty well defined territorially, and two Polish
churches are also set off between North and South, but the German
parish lies between two English speaking parishes without any
boundaries. A decision of the S.C. Concilii, Feb. 1, 1908, allows the
pastor of the German speaking parish to assist at all marriages, not
only in his own church or rectory, but also in any place within the
entire district over which he has jurisdiction together with the other
1wo pastors. If there were no boundary at all, the pastor of the
Jerman church might validly assist at any marriage in any of the
cight churches or rectories. The consequence is that the pastors of
the English speaking congregations or of parishes with set
boundaries, are worse off than this quasi-pastor of a foreign tongue.
Remember, we speak only of valid assistance; for it is within the
power of the Ordinary to punish any pastor who would attempt to
assist at marriages promiscuously without regard to the rights of
other pastors.*

In circumstances like this, all kinds of mistakes could be made. This is where the concept
of common error 1s advantageous. It can resolve many doubts that could arise in such
situations.

The following are two examples of the use of common error with regard to

marriage. The Rota gave a decision in the case of a Catholic soldier and a Protestant

%(...continued)
Bouscaren, 577.
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Augustine, 5: 278-279.
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woman who were married by a military chaplain. His commission in the army expired
before the marriage. At the time of the marriage the priest was a private citizen. The Rota
decided because the fact that the chaplain was no longer in the army was not generally
known, the Church supplied jurisdiction in this case because of common error.*

{.ater the Code Commission was asked whether the prescription of canon 209 is to
be applied in the case of a priest who, lacking delegation, assists at a marriage. The reply
given was in the affirmative.® In the previous chapter, I quoted from coram Pinto who
gave a decision in the Rota on December 11, 1972. These examples make clear that
common error was used to deal with various cases under the old law.

The Development of Canon 1111 in the 1983 Code

After Vatican I, Pope Paul VI set up a number of committees to begin to plan for
the new law. The first reading of the draft of the new law for canon 1095 was simplified
quite a bit from the 1917 code.

The Pastlor and the local Ordinary by the power of their office assist

validly at the marriage not only of their subjects but also of those

who are not their subjects within the boundaries of their territory

from the day that they take possession of their office.®

The text was discussed by the coetus. One of the consultors suggested that the
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Coram Jullien, November 22,1927: RR Dec. 19: 453-465: CLD 2: 76-77.

61

Code Commission, March 26, 1952: A4S 44 (1952) 497: CLD 3: 76.
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Communicationes 10 (1982)87: "Parochus et loci Ordinarius vi officii valide

matrimoniis non tantum subditorum, sed etiam non subditorum assistunt, intra fines sui
territori, a die initi offiicii, quandiu valide officio funguntur."
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word "subjects" in the text did not sound adequate. Next the consultors felt that it should
be clear that the statement referred to the Latin rite. They thought that the word order
should be changed so that the ordinary of the place was placed before the pastor. They all
agreed that it was not necessary to include the phrase, "from the day they take possession
of the office.” They also discussed whether to include that the minister had to be free of all
censures. Some did not feel that marriage law was the right place to deal with censures:
the place to handle censures should come later in the code. According to some consultors,
common error had to be dealt with in the canon. They voted four to three to add it.

They also formulated a new draft canon dealing with a personal ordinary and a
pastor in this way:

T'he ordinary and the personal pastor by power of their office assist

validly at the marriages only of those of whom at least one is their

subject within their territory %3

Canon 1096 of the old law was revised:

§1. The pastor and the local ordinary, as long as they hold valid

office can delegate priests and deacons the faculty to assist at

marriages within their own territory.

§2. The delegation of the faculty to assist at marriage, to be given

validly must be given to a determined person expressly, moreover if
it is general delegation, it must given in writing.**
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Communicationes 10 (1978) 88: "Ordinarius et parochus personalis vi officii matrimonio
solummodo eorum quorum saltem alteruter subditus sit intra fines suae dicionis valide
assistunt.”
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Communicationes, 10 (1978):. "§1. Parochus et loci Ordinarius, quandiu valide officio
funguntur possunt facultatem intra fines sui territorii matrimonio assistendi, etiam

generalem delegare sacerdotibus et diaconis.
(continued...)



40

The first suggestion given in the meeting was to change the order of local ordinary
and pastor. This passed unanimously. Several consultors complained that the delegation of
the faculty to assist at marriage was too broad. They asked that it be limited. For example
general delegation should be given for a certain time, or a parochial vicar would receive it
for the time he is in the parish. They questioned the restriction of limiting the granting of
general delegation to the parochial vicar. They wondered who could estimate the injury to
rights of a parish if the local ordinary delegates general faculties to help at marriage to
some other priest.

Some consultors asked that laity be delegated the faculty to assist at marriages.
One also suggested that they be given the faculty to subdelegate. Some consultors agreed
to consider to admit lay people to act as qualified witnesses to assist at marriages. They
should be given the faculty to be able to assist at marriages. The faculty would arise from
the office which would not convey the exercise of jurisdiction. One consultor was of the
opinion that this would not cause grave difficulties in law which would ordinarily prohibit
such delegation.

One consultor agreed to say something in the code concerning the possibility of
delegating laity to assist at matrimony. Another option to handle this problem would be
that the code would state that the possibility of laity assisting at marriage be received
according to the permission of the Holy See. Another consultor agreed that this clause

should be added to the code. However the practice should be avoided in places where

54(...continued)
"§2. Delegatio facultatis assistendi matrimoniis, ut valide sit determinatis personis
expresse, immo si de delegatione generali agitur scripto dari debet.”



41
there would be enough priests and deacons.

A third consultor would prefer that the code say nothing and let the Holy See take
care of this with an extraordinary faculty. The moderator warned the consultors that they
should consider this question deeper, and told them to wait a day to discern what way to
proceed.

With regard to §2 concerning delegated power, the suggestion was made that the
delegation of the faculty to assist at a marriage not be given to a determinate person but for
a determinate wedding. The consultors considering this suggestion agreed that it be
limited to a determinate wedding if it came from special delegation. If general delegation
were given, that person could have delegation for all marriages. The consultors voted 4 to
3 to place such a limitation. One consultor proposed this formula: "The delegation of the
faculty to assist at a marriage must be given expressly to a determinate person to be valid.
If he acts out of special delegation, it is given for a determined marriage.” They all agreed
that general delegation must be given in writing.®’

Canon 1111 of 1983 Code

From this work of the consultors together with the review of the Holy Father we
have the expression as given in the 1983 code. Canon 1111 of the 1983 code states:

§1. As long as they hold office validly, the local ordinary and the

pastor can delegate to priests and deacons the faculty, even a

general one, of assisting at marriages within the limits of their

territory.

§2. To be valid the delegation of the faculty to assist at marriages
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must be given to specified persons expressly. If it concerns special

delegation, it is to be granted for a specific marriage; if it concerns

general delegation, it is to be granted in writing.®
The code refers to the permission to marry a couple as a faculty rather than jurisdiction.
This was brought out by Antonio Stankiewicz in a 1992 Rotal decision.

One said to assist at marriage, exercises the office of a qualified or

authorized witness. This is the one whom the Church believes can

testify to the validity of acts required by civil law. That person

would act as a notary, a public person, an authorized witness for

civil authority and as a priest for the Church in matrimonial

affairs.®’
This faculty is required for validity of the marriage as stated in canon 1108 quoted above.
Notice that the new code does allow general delegation which was only permitted in the
1917 code to assistant pastors, to be extended to anyone. But the delegation must be in
writing. The code is clear on who has received delegation. A positive and probable doubts

are solved by using canon 144. Donal Kelly reminds us:

Should there be any positive or probable doubt about the validity of
the delegation or about the fact of its having been granted, or should
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Canon 1111§1: "Loci Ordinarius et parochus, quamdiu valide officio funguntur, possunt
facultatem intra fines sui territorii matrimoniis assistendi, etiam generalem, sacerdotibus
et diaconis delegare

"§2. Ut valida sit delegatio facultatis assistendi matrimoniis, determinatis personis
expresse dari debet; si agitur de delegatione speciali, ad determinatum matrimonium
danda est; si vero agitur de delegatione generali, scripto est concedenda."
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Coram Stankiewicz, December 15, 1992: R.R. Dec. 84: 669, n. 10: "Quare assistentia
matrimonii dicebatur, prout nunc quoque dicitur, exercitium muneris testis qualificati seu
auctorizabilis, hoc est 'cui Ecclesia fidem habet ad eundem modum quo modum quo
notarii praesentia pro validitate nonnullorum actuum in materia civili requiritur; et sicuti
notarius est, uti persona publica, testis auctorizabilis pro auctoritate civili, ita sacerdos pro
Ecclesia in re matrimoniali.' (Coram Palestro, decisio diei 19 Februarii 1986, R.R.Dec.,
78,104, n. 7.)."
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there be common crror about either of these matters, the Church
supplies the necessary jurisdiction (see Can. 144).

Canon 1112 gives a new circumstance that was not present in the previous law. In
certain cases, the law provides that lay persons can be designated to assist at weddings.

§1. Where there is lack of priests and deacons, the diocesan bishop

can delegate lay persons to assist at marriages, with the previous

favorable vote of the conference of bishops and after he has

obtained the permission of the Holy See.

§2. A suitable lay person is to be selected who is capable of giving

instructions to those preparing to be married and able to perform the

matrimonial liturgy properly.*
The permission can only be given by the diocesan bishop after a favorable vote of the
bishops' conference. He can only give it when there is a lack of priests or deacons. Donal
Kelly expands the concept of the lack of priests.

Moreover, it would appear that absence of priests or deacons, may

also be interpreted as the absence of suitable or qualified priests or

deacons, since permission has been given by the Holy See for lay

persons to assist at the marriages of emigrants and refugees who do

not speak the language of the country.”

If such a lay person is designated by the bishop with permission of the Holy See,
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Kelly, 625.
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Canon 1112§1: "Ubi desunt sacerdotes et diaconi, potest Episcopus diocesanus, praevio
voto favorabili Episcoporum conferentiae et obtenta licentia Sanctae Sedis, delegare
laicos, qui matrimoniis assistant.”

§2. "Laicus seligatur idoneus, ad institutionem nupturientibus tradendam capax et
qui liturgiae matrimoniali rite peragendae aptus sit."
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Kelly, 625-626.
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common error could apply if it occurred in a particular instance. For example, if the lay
person was not equipped to instruct the couple, the validity of the marriage would not be
affected. Kelly wants to keep this power of the lay person separate from the power of
governance.

It must be remembered that the lay person is acting as a qualified

witness and is in no way exercising the power of governance when

he or she assists at a marriage. Consequently, in conducting the

liturgy of marriage, he or she may not do anything reserved to a

priest or deacon.”’

in the light ot this law, how is common error interpreted by the Rota? On
December 15, 1992 the Rota gave a decision coram Stankiewicz in a case from Denver.”
There was a question of the validity of a marriage in which the minister claimed his
authority for the marriage came from the Church supplying jurisdiction. In this case
neither the church nor the priest was connected to the Archdiocese of Denver. The Rota
stated that the form 15 not just for public order of the Church but also to show the central
and essential care of the sacrament. The Church is concerned that marriage is entered with
free consent, free of impediments, and using the correct form. The legitimate authority of
the Church must receive the consent of the parties. In this case, the priest was not a
member of the Archdiocese of Denver. The church building was not connected to the

Archdiocese of Denver. The Rota concluded that there was no legitimate use of common

error. The action was in no way connected to the Catholic Church, so the Church did not
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2Coram Stankiewicz, December 15, 1992: RRDec 84: 664-679.
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supply jurisdiction. The marriage was invalid from lack of form.

From the practice of the Rota and the Code Commission it appears that the Church
supplies jurisdiction in cases of common error when the action is according to the mind of
the Church. The community is in error concerning the jurisdiction of the person witnessing
the marriage. The witness of the Church has received orders or at least the appointment of
the bishop to witness marriages if no one in orders is available. If he or she lacks the
jurisdiction and the community is in common error, the act is valid as the law supplies the
jurisdiction for that one act. There is no jurisdiction to carry over for any subsequent
action.

However, if the marriage is carried out without any relationship to the Church,
jurisdiction is not supplied by the Church. Supplied jurisdiction is for the good of the
Church and its people. It 1s not meant to be used by those who have no connection with

the Church.
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CONCLUSION

To sum up, jurisdiction is the faculty to perform jurdic acts in the Church. By it, a
person becomes qualified to act. He has received the power of governance. It can come to
him because he has an office to which ordinary power is attached. He can receive
delegated power from someorne else who has ordinary power. Finally he can receive it by
the law. Supplied jurisdiction comes by law in an individual act and only in that act. The
Church supplies executive power of governance in cases of common error and in positive
and probable doubt of law or fact.

Common error occurs when the community is in error concerning the ability of a
person to act. This grant of power is not for the good of the individual person but to
protect the common good of the community. It happens when there are circumstances that
reasonable persons would conclude that the minister had jurisdiction. An example would
be when a person is thought to have the power in the parish for all marriages.

There are no real differences between the 1917 code and 1983 code. The wording
in the two codes is a little different. The 1917 code uses the word "jurisdiction” while the
1983 code substitutes for jurisdiction the "executive power of governance." The 1983 code
cites the canons that might be occasions to use supplied jurisdiction in cases of common
error. The essence of the law remains the same.

The use of common error would not happen very often legitmately under the 1917
code or the 1983 code. It is important not to abuse common error and take for granted that
it will solve every problem. The Rota, in both decesions that I quoted, one under the old

law, the other under the new law, pointed this out. It is valid in rare cases where the
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common good is at stake.

Right from the beginning the Church had need for law. It is evident in the gospels.
During its history the Church adopted many things from civil law. The whole concept of
canon 144 and canon 209 in the old law is to solve problems that the Church might have
concerning a particular act. Order is one of the results of love. We must use the gifts we
have for the good of all. Relationships create problems. Law can solve problems that could
destroy loving relationships. Common error is a safeguard against problems destroying
good order. This canon is not intended to make it possible for a priest to do whatever he
wants. This would be an abuse of power. The center of Jesus' teaching is love. Law of the
Church must center on this if she is to follow the master's path. Canon 144 is one means to
face this love. The validity of acts that the Church does not question, should not be

overturned by mere legalism. The loving Christ is still in the world.
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