
IN  D E F E N SE OF TH E P E N AL LAW

EDWARD T. DUNN, S.J.

Woodstock College

T
h e r e  h a s a r isen  a m on g m or a lis t s in  r ecen t year s a r eviva l of th e  

d eb a te over  th e  exis ten ce  of th e  p u r ely p en a l la w. Su ch  a  la w  m a y 

b e d escr ib ed a s on e wh ich d oes n ot m or a lly ob lige it s su b ject s to  

p er for m  or to a void a cer ta in  a ct ion , b u t m er ely to su b m it to th e  

lega l p u n ish m en t m eted  ou t to a p p r eh en d ed  a n d  con victed  offen d er s . 

A p r esen ta t ion  of b oth  s id es of th e q u est ion  fo rm ed  a  p a n el d iscu ssion  

a t  th e 19 55 Con ven t ion  of th e  Ca th olic Th eologica l Socie ty of Am er ica . 

On e wr iter r ega r d s th e su b ject a s “a n  in ter m in a b le d iscu ssion  of a n  

in so lu b le p r ob lem .”1 An oth er , in  fu ll a gr eem en t with  th a t s id e of th e  

d eb a te wh ich  d en ies th e va lid ity of th e p en a l la w con cep t , looks fo r 

wa r d  to  th e  d a y wh en  h e  m a y a p p la u d  it s  d em ise ,2 a n  a t t itu d e  wh ich  is  

n eith er  u n iq u ely m od em  n or  d evoid  of cor r obor a t ive a r gu m en ta t ion . 

In  fa ct , th e  th eor y of th e  p u r ely p en a l la w  fr om  it s  a r r iva l on  th e scen e  

in  th e th ir t een th  cen tu r y h a s n ever  la cked  s ta u n ch  op p on en ts wh ose  

ob ject ion s  h a ve  n eith er  va r ied  in  essen t ia ls  n or  h a ve  p r even ted  it  fr om  

b ecom in g com m on  m or a l t ea ch in g. H owever , s in ce  m u ch  r ecen t  wr it in g  

on  th is  su b ject  h a s  b een  in im ica l to  th e  p en a l la w, it  will b e  th e  p u r p ose  

of th is  a r t icle  fir st  to  esta b lish  a  r a t ion a l d efin it ion  of th e  con cep t  of th e  

p en a l la w  a n d  secon d ly to  a n swer  som e  of th e  m or e com m on  ob ject ion s  

r a ised  a ga in st it . Th e d eterm in a t ion  of wh a t la ws in  th e con cre te a r e  

p u r ely p en a l will fo llow  a s a  cor o lla r y fr om  a  t r ea tm en t of th ese two  

h ead in gs .

DEFINITION OF A PENAL LAW

W e  h a ve a lr ea d y seen  a n  in it ia l d escr ip t ion  of th e  p u r ely p en a l la w. 

H owever , a n  op p on en t  of th e  con cep t  r ega r d s th e d iver se  exp la n a t ion s  

given  b y m or a lis t s of it s m or e in t im a te n a tu re a s a  h a ll-m ar k of th e  

in va lid ity of th e con cep t it se lf.8 W h ile su ch  a n  in feren ce is n ot com -

1 G. Tavard, “Une ‘Semaine théologique ’ en Amérique,” La Croix, July 26, 1955, 

quoted by J. C. Fenton, “Appraisal in Sacred Theology,” American Ecclesiastical Review 

134 (1955) 29.

* America 88 (Jan. 17, 1953) 415.

• F. M cGarrigle, S.J., “It’s All Right If You Can Get Away W ith It,” American Ec

clesiastical Review 127 (1952) 436.

41
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p lete ly ju s t ified , it d oes p oin t u p  th e n eed  fo r d efen d er s of th e p en a l 

la w  to  exam in e th ese d ifferen t exp la n a t ion s in  or d er  to se lect on e th a t  

is logica lly coh er en t , les t th eir  ca se a p p ea r  h op eless fr om  th e s ta r t .

Th e  va r ia n t  con cep t ion s  of th e  n a tu r e  of p en a l la ws  m a y b e su m m ed  

u p , with  excep t ion s to b e n oted  la ter , u n d er two gen er ic gr ou p in gs. 

Th e  fir s t  of th ese  we  m igh t  ca ll th e  “E ith er -Or” sch ool, s in ce  it  exp la in s  

p en a l la ws on  th e b a sis of a  d is ju n ct ive ob liga t ion . In  th is system  th e  

la wm aker is con sid er ed  a s exten d in g a n  op t ion  to h is su b jects . Th ey 

m a y eith er  ob ey th e la w, or d isob ey it  a n d  p a y th e p en a lty im p osed  

fo r  th e ir  d isob ed ien ce . H en ce  th e  im m ed ia te a n d  p r im a r y ob ject  of th e  

la w  is n eith er  th e a ct ion  en jo in ed  n or  th e p a ym en t  of th e  p en a lty b u t  

r a th er b oth  in d eterm in a te ly.4

Th is exp lan a t ion  seem s u n ten a b le . I t is a t ta cked  n ot on ly b y op 

p on en ts of th e p en a l la w 6 b u t a lso b y som e of th e m ost s ta lwa r t d e 

fen d ers  of su ch  a  la w.6 As  Verm eersch  r igh t ly ob ser ves, “sen ten t ia  is t a  

h od ie m er ito d eser itu r , q u ia  n u llu s legis la to r  ob ser va n tia m  et p oen a m  

a eq u a li m od o a m a t et vu lt , sed  efficacit er  sa lt em  p er  p oen a m  or d in a 

t ion em  su a m  u r ger e  in ten d it .”7 In  oth er  wor d s, a  la wm a ker  in  en a ct in g  

a  la w d esir es p r in cip a lly a n d  in  a d eter m in a te m a n n er th e a ct ion  en 

jo in ed  b y th e  la w. Sin ce th e p en a lty is  m er ely a  m ean s  to th is en d , h e  

m u st in ten d it a s a m ea n s, i.e ., secon d ar ily.

Th e secon d  sch ool of th ou gh t  on  th e n a tu r e of a  p en a l la w  esp ou ses  

a n  “I f” exp la n a t ion , a  th eory of con d it ion a l m or a l ob liga t ion .8  In  view  

of th e d ifficu lty u r ged  a ga in st th e p r eviou s th eor y, th e a d voca tes of 

th is p osit ion  con ced e th a t a  legisla tor  p r in cip a lly in ten d s a n d  con se

q u en t ly p r im a r ily ob liges h is su b ject s to th e a ct ion  p rescr ibed  b y h is  

la w, b u t  with  a  m er ely ju r id ic n on -m or a l ob liga t ion . Con d it ion ed  u p on

4 J. D ’Annibale, Summula theologiae moralis 1 (4th ed.; Rome, 1896) 207; A. Lehmkuhl, 

Theologia moralis 1 (10th ed.; Freiburg, 1902) 146. For the same explanation among civil 

jurists cf. W . Blackstone, Commentaries on the Laws of England (Philadelphia, 1902), 

Introd., sec. 5, n. 58.

5 M . Herron, The Binding Force of Civil Laws (North M iami, Fla., 1952) p. 34.

•A. Vermeersch, Theologia moralis 1 (3rd ed.; Rome, 1933) 172; L. Rodrigo, Praelec

tiones theologico-morales Comillenses 2 (Santander, 1944) 342.

7 Vermeersch, loc. tit.

8 Suarez, Opera omnia 5 (ed. Vives; Paris, 1856) lib. 5, c. 4, n. 2; G. M ichiels, Normae 

generales juris canonici 1 (2nd ed.; Tournai, 1949) 304-8; P. M aroto, Institutiones juris 

canonici 1 (3rd ed.; Rome, 1921) 221; J. Giienechea, Principia juris politici 2 (Rome, 1939) 

246; D. Prümmer, Manuale theologiae moralis 1 (10th ed.; Barcelona, 1946) 209; cf. also 

Rodrigo, op. tit. 2, 304, note 2.
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a  la ck of com p lia n ce with  th is p r in cip a l ob ject  h e ob liges h is su b ject s  

to u n d er go a p en a lty. Th is secon d ar y ob liga t ion  of su b m it t in g to a  

p en a lty is a  m or a l ob liga t ion  d er ived  fr om  th e p en a l la w  it se lf.

A d ifficu lty com m on ly r a ised a ga in st th is exp lan a t ion is th e in 

con gru ity it seem s to in vo lve in  with h old in g m or a l ob liga t ion fr om  

th e  p r im a r y en d  of a  la w  wh ile a t ta ch in g it  to  a  secon d ar y on e.9 Su ch  

a p r oced u re seem s to vio la te th e p r in cip le, accessorium sequitur  

principale. H owever , if we keep  in  m in d  th e id ea th a t in  a  p en a l la w  

th e p en a lty r em a in s su b ord in a ted  to th e p r in cip a l in ten t of th e la w, 

th e  p er for m a n ce of th e  a ct  d em a n d ed , we  will see th a t  th er e  is  h ere  n o  

in ver s ion  of th e n a tu r a l or d er  of th in gs . I t is d ifficu lt to see a n y con 

t r a d ict ion  in vo lved  wh en  a  ju r id ico-m or a l ob liga t ion  to  a ccep t  a  p u n ish 

m en t is m a d e to su b ser ve th e p r in cip a l en d  of a  la w, com p lia n ce with  

a p u r ely ju r id ic d u ty.10 In d eed , few will d en y th a t p en a l sa n ct ion s  

a r e  fo r  th e  gr ea t  r u n  of m a n kin d  th e  m ost  effica ciou s  m ean s  of secu r in g 

ob ed ien ce to civil la ws.

Gü en ech ea , a  d efen d er  of th e  p en a l la w, m eets  th e  ob ject ion  we  h a ve  

b een  con sid er in g in  a s ligh t ly d iffer en t m a n n er .11 H e n otes th a t it is  

n ot  exact  to  a sser t  th a t  th e a ct  p rescr ibed  b y a  la w  is  th e  p r in cip a l en d  

of th a t  la w, fo r  th e p r in cip a l en d  of a n y la w  m u st  b e th e  p r om ot ion  of 

th e  com m on  good . Th e a ct  en jo in ed  b y a  p a r t icu la r  la w  is  a m ean s to  

th is en d , a  m ea n s, it  is t r u e, m or e im m ed ia te to th e u lt im a te p u r p ose  

of th e la w  th an  th e p en a lty, b u t  a  m ean s  n on e th e less . Th e p er for m 

a n ce of a  cer ta in  a ct , a n d  a s a  con seq u en ce th e  p r om ot ion  of th e com 

m on  good , ca n  b e effect ively ob ta in ed  b y th e en a ctm en t of a  p en a lty, 

su b m iss ion  to wh ich  will b e m or a lly ob liga tor y u p on  th ose wh o h a ve  

fa iled  to  p er for m  th e  lega lly p r escr ib ed  a ct ion . Th u s  th e  com m on  good , 

th e u lt im a te en d  of a n y la w, is sa fegu ar d ed  b y m ora l ob liga t ion , a n d  

th ere is n o q u est ion  of with h old in g fr om  th e p r in cip a l in ten t of a  la w  

th e b u t tr ess of con scien ce ob liga t ion .

At th is p oin t , d efer r in g u n t il la ter so lu t ion s to th e m or e com m on  

ob ject ion s a ga in st  th e  p en a l la w  it se lf, we  m a y s ta te th a t , with  r egar d  

to  it s  in n er  r a t ion a lity a t  lea s t , th e  con d it ion a l m or a l-ob liga t ion  th eor y 

is b oth coh eren t a n d d efen sib le . I t is , m oreover , th e exp lan a t ion  

a d op ted  b y th e gr ea t m a jor ity of th ose wh o d efen d th e con cep t of

9 Rodrigo, op. cit. 2, 343; Vermeersch, loc. cit.

10 Rodrigo, loc. cil.  Güenechea, op. cit. 2, 247. 11
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p en a l la w.12 H owever , in  or d er to p r esen t a  m or e com p lete p ictu r e of 

th e sp ecu la t ive  wor k d on e on  th is su b ject , a s  well a s  to  h igh ligh t  som e 

of th e  m or e  im p or ta n t  p oin t s  a t  issu e , we  will n ow  p r oceed  to  a  d elin ea 

t ion a n d cr it iq u e of two r ecen t exp la n a t ion s of th e p en a l la w, th e  

th eor y of Verm eersch  a n d  th a t of R od r igo, b oth  of wh ich  con st itu te  

som ewh at of a d ep a r tu r e fr om  th e two sch ools of th ou gh t a lr ea d y 

con sid er ed .

Alth ou gh  in  th e ea r lier  ed it ion s of h is Theologia m oralis Verm eersch  

h a d  d efen d ed  con d it ion a l m or a l ob liga t ion ,13 in  th e  th ir d  ed it ion  of th e  

sa m e wor k h e p r op osed h is own  p u r ely ju r id ic ob liga t ion  th eory.14  

Th is  we m a y t e rm  a  “N eith er -N or” exp lan a t ion  of p en a l la w, s in ce it  

h old s th a t  a  p en a l la w  of it se lf p r od u ces a  m or a l ob liga t ion  n eith er  to  

th e p er for m a n ce of a n  a ct n or  to th e a ccep ta n ce of th e p u n ish m en t . 

Th e ob liga t ion  in vo lved  h ere is th u s a p u rely extern a l-fo r u m  a ffa ir . 

Con scien ce ob liga t ion  en ter s th e p ictu r e on ly wh en  a com p eten t su 

p er io r  exact s th e p en a lty, a n d  th e sou r ce of th is ob liga t ion  is n ot th e  

p en a l la w  it se lf, b u t  r a th er  th e com m a n d  of th e su p er io r  to su b m it to  

th e  p en a lty, a  com m a n d  to  wh ich  ob ed ien ce is d u e “n on  vi ip s iu s  legis  

h u m a n ae sed  legis d ivin a e q u a e ob ed ien t ia m  ju s t is  legibu s  im p on it .”13

Th e d ifficu lty with  th is p osit ion  is th a t  it  seem s to d en y th a t  p en a l 

la ws a r e r ea lly la ws a t  a ll, s in ce it exp la in s th em  in  su ch  a  wa y a s to  

t a ke fr om  th em  th e  p ower  of ca u sin g m or a l ob liga t ion ; fo r  th e ob liga 

t ion  to su b m it to th e p en a lty ( th e on ly m or a l ob liga t ion  in vo lved ) is  

effected  n ot b y th e h u m a n  la w it se lf b u t b y th e n a tu r a l la w wh ich  

d em an d s  ob ed ien ce to  th e  ju s t  com m a n d s  of la wfu l su p er io r s . Th e  civil 

p en a l la w  wou ld  in  th is ca se seem  to b e m erely a  con d it ion  or  a n  oc

ca sion  of m or a l ob liga t ion , s in ce given  it s vio la t ion  th e su p er io r is  

en a b led  to issu e a n  or d er to wh ich  ob ed ien ce is d u e in  vir tu e of th e  

n a tu r a l la w. I t  is  d ifficu lt  to  sq u a re  su ch  a  con cep t  of civil la w  with  th e  

a lm ost u n iver sa lly a d m it ted  p r in cip le (Su a r ez ca lls it  proxim a fidei}1* 

th a t m or a l ob liga t ion  is a  n ecessa r y effect of a n y la w, a n d  th a t civil 

la w  is  of it se lf th e  im m ed ia te  ca u se  of th is  ob liga t ion .17 Th u s, if we  wish  

to r ega r d  a ll civil la ws a s m er ely p en a l a n d  a t th e sa m e t im e a d op t

12 Cf. supra n. 8.

u  Cf. U. Lopez, S.J., “Theoria legis mere poenalis,” Periodica de re morali, canonica, 

liturgica 27 (1938) 207.

14 Vermeersch, loc. cit. 18 Ibid.

16 Suarez, op. cit. 5, lib. 3, c. 21, n. 5. 17 Güenechea, op. cit. 2, 238, 248.
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Ver m eer sch ’s  p u r ely ju r id ic ob liga t ion  th eor y, we a r e in  effect  d a n ger 

ou sly close to  Gerson ’s  view  th a t  th e  or d in an ces  of secu la r  r u ler s  cou ld  

n ot of th em selves in d u ce m or a l ob liga t ion .18

Accep t in g Ver m eer sch ’s r e ject ion  of con d it ion a l m or a l ob liga t ion , 

R od r igo h a s ela b ora ted  a  th eor y of th e n a tu r e of p en a l la w  wh ich  h e  

feels em b od ies th e b est fea tu res of b oth  con d it ion a l m or a l a n d  p u r ely 

ju r id ic ob liga t ion .19 In  th is th eory th e p r in cip a l ob liga t ion  of a  p en a l 

la w  t e r m in a tes in  th e a ct en jo in ed  b y th e  la w  b u t  is m er ely ju r id ic in  

n a tu re . In  a  ca se  wh er e th is  ob liga t ion  is  n ot  m et, th e  la w  im m ed ia tely 

a n d  of it se lf con fer s u p on  th e la w en for cer  th e r igh t to exact  p u n ish 

m en t  fr om  th e  gu ilty p a r ty eith er  in  th e  exter n a l fo ru m  a lon e  or  in  b oth  

fo ra  a ccor d in g a s h e wish es . Cor r esp on d in g to th is r igh t th e la w a lso  

im p oses  u p on  th e  d elin q u en t  su b ject  th e  d u ty of com p lyin g with  th ese  

p r escr ip t ion s, a d u ty wh ich  will b e a con scien ce ob liga t ion  if th e su 

p er io r  so d ecid es . In  th is system  th e  la w  is of it se lf th e ca u se a n d  n ot  

m er ely th e  con d it ion  or  occasion  of m or a l ob liga t ion , s in ce  it  esta b lish es  

a t lea s t a  p oten t ia l m or a l ob liga t ion  wh ich  ca n  b e a ctu a lized  a t th e  

d iscr e t ion  of th e su p er ior .

H owever , if tod a y a t lea s t we m a y legit im a te ly p r esu m e th a t la w 

m a ker s  d o  n ot  im p ose  u p on  th eir  su b ject s  a  m or a l ob liga t ion  to  p er for m  

th e a ct  d em an d ed  b y th eir  la w, th ere seem s to  b e  n o cogen t  r ea son  to  

a sser t th a t th ey im p ose su ch  a n  ob liga t ion  to u n d er go th e p en a lt ies  

th ey im p ose so lon g a s th ey a r e fr ee to exclu d e m or a l ob liga t ion  fr om  

th is secon d a r y ob ject ive of th eir  la w. H en ce in  p r act ice civil la ws, in  

R od r igo ’s th eor y a s well a s in  th a t  of Verm eer sch , will en ta il n o con 

scien ce ob liga t ion , a  con tr a d ict ion  to th e p r in cip le a lr ea d y con sid er ed  

th a t  su ch  a n  ob liga t ion  is  a n  essen t ia l effect  of a ll la w. R od r igo  h im self 

is n ot  u n a war e of th is d ifficu lty; fo r  h e s ta tes th a t  h is n ot ion  of a  la w  

wh ich  in d u ces a  m er ely p oten t ia l ob liga t ion  ca p a b le of b ein g a ctu a ted  

a t  th e  will of th e su p er io r  “su fficien s esse vid etu r  u t  lex p u re p oen a lis

18 It is to  be noted that Vermeersch  did not so regard all civil laws; cf. op. cit. 1, 174-75. 

M oreover, for him as well as for Fr. Ford (as we shall see), a law need not entail moral 

obligation. Thus he writes: “Non est cur de nomine disputemus. Revera lex dicenda est 

omnis norma qua legislator... normam efficaciter suis subditis praescribere intendit. 

Talis autem sine inducta a legislatore obligatione conscientiae haberi potest” (op. cit. 1, 

172). For a description and criticism  of Gerson ’s opinion cf. Suarez, op. cit. 5, lib. 3, c. 21, 

nn. 4, 9.

18 Rodrigo, op. cit. 2, 346.
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sa lvet ob liga t ion em  con scien t ia e q u a m  veter es p r aeser t im  a u ctor es  

r ep u ta r u n t legi cu ilib et essen t ia lem .”2 0 H owever , h e is n ot cer ta in  

th a t  it  d oes . St ill, th e  id ea  th a t  a  la w  n eed  n ot  en ta il con scien ce  ob liga 

t ion , wh ile n ot t r ad it ion a l, is n ot com p lete ly d evoid  of p r ob ab ility. In  

fa ct , J oh n  F ord , S.J ., a r gu es in  fa vor  of su ch  a  n ot ion  a n d  r ega r d s it s  

va lid ity a s th e ch ief p oin t a t  issu e in  a n y d iscu ssion  of th e p en a l la w.2 1

THEORETICAL OBJECTIONS

A fu n d am en ta l ob ject ion  often  r a ised  a ga in st th e p en a l la w is th a t  

b a sed  u p on  St . Au gu st in e’s d ictu m , ‘‘om n is p oen a s i ju s ta est , p oen a  

est p ecca t i.”2 2 F r om  th is s ta tem en t we a r e in vited  to con clu d e th a t  a  

p en a lty im p osed  with ou t a n teced en t  m or a l gu ilt  is  n ecessa r ily u n j’u st .2 8  

On e is t em p ted  to  r em a r k h ere th a t  th is is th e p oin t  a t  issu e a n d  th a t  

to  s ta te it  a s a n  ob ject ion  is to  b eg  th e  q u est ion . H owever , a n  exp la n a 

t ion  of th e  s ign ifican ce of th e s ta tem en t  a n d  it s  a p p licab ility will ser ve  

to u n d er lin e th e b a sic p r em ises of th e p en a l la w.

Su a rez exp la in s th e a xiom  in  q u est ion  b y d is t in gu ish in g b etween  

p u n ish m en t in  th e s t r ict or m or a l sen se a n d  in  th e wid e or ju r id ica l 

sen se .2 4 H e th en  s ta tes th a t th e p r in cip le a p p lies on ly to p u n ish m en t  

in  th e m or a l sen se. Th u s it  is eq u iva len t to a ffir m in g th a t vin d ict ive  

m or a l p u n ish m en t d em a n d s a n teced en t m or a l cu lp ab ility, a n d  it d oes  

n ot tou ch  u p on  th e q u est ion  of p r even t ive p u n ish m en t or of ju r id ic 

gu ilt . In d eed , in  th e con text fr om  wh ich  th e p a ssa ge in  q u est ion  is  

t a ken , St . Au gu st in e is d ea lin g on ly with  con cep ts r e la t in g d ir ect ly 

to th e m or a l sp h er e.2 6

Th e  twofo ld  gu ilt  a n d  p u n ish m en t  of wh ich  Su a rez sp eaks  is  a  r eech o  

of St . Th om a s ’ d is t in ct ion  b etween  vin d ict ive  p u n ish m en t , “q u a e n on  

d eb etu r  n is i p ecca to ,” a n d  p r even t ive  p u n ish m en t , wh ich  is “p r eser va-  

t iva  a  p ecca to fu tu r o vel p r om ot iva  in  a liq u od  b on u m .”2 6 Th e fo rm er  

typ e of p u n ish m en t ob viou sly im p lies p r eviou s m or a l fa u lt , th e la t t er

m Ibid.

21 “The Problem of the Purely Penal Law,” Catholic Theological Society of America, 

Proceedings of the Tenth Annual Convention (New York, 1955) pp. 283-84.

22 Augustine, De libero arbitrio 3, 8, 51 (PL 32, 1296).

22 M cGarrigle, art. cit., p. 432. 24 Suarez, of. cit. 5, lib. 5, c. 3, n. 7.

22 St. Augustine is here treating of the question of free will and the punishment in

flicted by God for sin. There is no reference made to civil punishment as such.

26 Summa theologica 2, 2, q. 108, a. 4.
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p r escin d s fr om  su ch a fau lt a n d is a p u r ely extern a l-fo r u m  m a t ter , 

ju r id ic a n d  n ot m or a l in  n a tu re . Su ch  a d is t in ct ion  is n ot u n kn own  

in  th e sp h er e of civil la w. Th e la te J u st ice H olm es wr ote :

.. . while the terminology of morals is still retained, and while the law does still 

and always, in a certain sense, measure legal liability by moral standards, it 

nevertheless, by the very necessity of its nature, is continually transmuting those 

moral standards into external or objective ones, from which the actual guilt of 

the party concerned is wholly eliminated.27

Ou r  a r gu m en t  h ere  is  n ot  th a t  th e elem en t  of vin d ict ive  p u n ish m en t  

sh ou ld in  ever y in s tan ce b e exclu d ed fr om  civil la ws, n or sh ou ld a  

r efer en ce to  H olm es b e con st ru ed  a s  a n  a p p r ob a t ion  eith er  of h is lega l 

p osit ivism  or of h is im p licit d efin it ion  of m or a l s ta n d ar d s a s in tern a l 

a n d  su b ject ive. H is s ta tem en t is in voked s im p ly a s a con tem p ora r y 

t es t im on y to th e exis ten ce in  civil la w of th e n ot ion  of p u r ely ju r id ic 

gu ilt , a  n ot ion  wh ich  wa s b y n o  m ean s or igin a l with  h im , b u t  is to  b e  

fou n d  in  m or e or  less d eta il in  su ch  Sch olas t ics a s d e Ca str o , H en ry of 

Gh en t , a n d  Su a rez.2 8 M or e r ecen t ly th is con cep t of p u r ely ju r id ic gu ilt  

h a s b een  r e it er a ted  b y a Ca th olic wr iter  in vest iga t in g th e fin a lity of 

s ta te p u n ish m en t :

W hen a person knowingly and willingly violates a penal law and thus commits 

a crime, a second presumption arises, namely, that he has also committed a grave 

theological fault in the eyes of God. However, that is not a matter that can be 

proved or disproved in a court of law. It is of interest to the  moralist or the con

fessor rather than to a human tribunal of justice. Hence, though a juridical crime 

is always accompanied by a presumption of a grave theological fault, the State 

does not punish the theological fault but the juridical crime. For that reason it 

is justified in punishing a juridical crime even though no theological fault has in  

fact been committed.29

To con clu d e, th en , th a t th is n ot ion  of ju r id ic gu ilt a s d ivor ced  fr om  

m or a l gu ilt  sm a cks of H olm esia n  p osit ivism  is  n eith er  fa ir  n or  cor rect . 

In  fa ct , th e  r ea l cr im e  of p osit ivism  con sis t s  n ot so  m u ch  in  sep ar a t in g 

th e m or a l fr om  th e lega l or d er  a s in  d est royin g th e m or a l or d er com -

27 O. W . Holmes, The Common Law (Boston, 1946) p. 38.

28 V. Vangheluwe, “De lege mere poenali,” Ephemerides theologicae Lovanienses 16 

(1939) 393-99, 426-29; Suarez, loc. tit.

22 J. Collins, “The Grounds and Purpose of State Punishment,” Irish Theological 

Quarterly 19 (1952) 363. 
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p le te ly. M or eover , th e  p en a l la w  th eor y d oes n ot  a ctu a lly d ivorce th e  

two  or d er s , s in ce  it  im p oses  a  m or a l a n d  n ot  m er ely a  ju r id ic ob liga t ion  

to u n d er go th e p en a lty.

Cor r e la t ive to th is d en ia l of m or a l gu ilt a s a  p r er eq u is ite to p en a l 

a ct ion  is th e  r e ject ion  of th e  n ot ion  th a t  civil p u n ish m en t  is  p r im a r ily 

a n d  so le ly a  r e t r ib u t ion  d irected  a ga in st  a  m or a lly r ep r eh en sib le  a ct ion . 

Th is r e ject ion  is th orou gh ly con son an t with  th e n a tu r e of th e s ta te , 

wh ich  is n eith er d elega ted  n or eq u ip p ed  to ju d ge in  m a t ter s of con 

scien ce .3 0 In  fa ct , if th e s ta te wer e to h a ve th is p ower it cou ld  p a ss  

la ws r ega r d in g p u rely in ter n a l m a t ter s , som eth in g exp ress ly d en ied  to  

it  b y St . Th om a s.3 1 Th u s we n eed  n ot b e su r p r ised  a t  fin d in g wr iter s , 

b oth Ca th olic a n d  n on -Ca th olic, r ega r d in g d eter ren ce or p r even t ion  

r a th er th a n  r e t r ib u t ion  a s th e p r im a r y p u r p ose of civil p u n ish m en t . 

J u st ice H olm es, con seq u en t u p on  h is a lr ea d y n oted system a tic p r e

cis ion  fr om  m or a l fa u lt a s a n  a n teced en t to ju d icia l p u n ish m en t , n ot  

on ly fa vor s th is d eter r en t exp lan a t ion  of s ta te p u n ish m en t , b u t  h old s  

th a t th is is th e op in ion  of m ost E n glish -sp ea kin g la wyer s .3 2 Th e sa m e  

id ea  is  exp ressed  b y th e  em in en t  ju r is t , W illia m  Bla ckston e, a  su p p or ter  

of a b so lu te  m or a l va lu es  a n d  h en ce  a  m or e  u n im p each a b le  witn ess  th an  

H olm es. In  h is Com m entaries, wh ich  fo r  gen er a t ion s fo rm ed  a n  in d is 

p en sab le p a r t  in  th e t r a in in g of Am er ica n  la wyer s , h e  wr ites :

31 Summa theologica 2, 2, q. 104, a. 5.

38 Blackstone, loc. cit.

Legislators and their laws are said  to compel and  oblige: not that by any  natural 

violence they so constrain a man as to render it impossible for him  to act otherwise 

which is the strict sense of obligation; but by declaring and exhibiting a penalty  

against offenders they bring it about that no man can easily choose to transgress 

the law; since by reason of the impending correction, compliance is in a high  

degree preferable to disobedience. And even were rewards to be proposed as well 

as punishments threatened, the obligation of the law consists chiefly in the pen

alty.33

F r om  a  Cath olic viewp oin t th e d eter r en t n a tu r e of civil p u n ish m en t , 

a t  lea s t a n ter io r  to th e in fra ct ion  of th e la w, a n d  th e p u r ely extern a l

fo ru m  ch a r acter  of th e  r e t r ib u t ion  exa cted  fr om  a  con victed  la wbr eaker  

b y th e p olice p ower  of th e s ta te a r e well su m m a r ized  b y Collin s :

.. . the primary purpose of threatening punishment is to deter people from  break

ing the law. W hen, however, the law  has been broken and the threat of punishment 

™Ibid., p. 365.

82 Holmes, op. cit., p. 39.
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has been carried into effect, it does not lose its deterrent character but this ceases 

to be primary. The primary aim of punishment that has been inflicted is retribu

tive in a juridical sense. It is meant to undo as far as possible the social effects of 

the external crime. Emendation of the criminal is not the primary purpose of 

State inflicted punishment. ... If this explanation be correct, it is still true to  

say that punishment is only inflicted for a peccatum, in the case of State punish

ment, a peccatum juridicum. It is also true to say that in punishing juridical crimes 

the State uses delegated authority and acts as God’s vicegerent in vindicating 

the external order in civil society.84

In d eed , fr om  th is p r in cip le th a t civil p u n ish m en t is p r even t ive  

r a th er  th a n  vin d ict ive , a n d  h en ce d oes  n ot  p r esu p p ose  m or a l fa u lt , on e  

ca n  with  good  r ea son  r ea ch  th e  con clu sion  con ced ed  a s  p r ob a b le  b y two  

Am er ica n  m or a lis ts 8 6 th a t  tod a y a ll civil la ws  a s  su ch  a r e m er ely p en a l. 

Bla ckston e voices th e sa m e op in ion  fr om  th e viewp oin t of civil ju r is 

p r u d en ce in  a  p a ssa ge r ed o len t of th e cla ss ic m or a lis t s :

It is true, it hath  been holden by the  principal of our ethical writers, that human  

laws are binding upon men ’s consciences. But if that were the only or most forcible 

obligation, the good only would regard the laws and the bad would set them at 

defiance. And true as this principle is, still it must be understood with some re

striction. It holds, I apprehend as to rights ... and such offences which are mala 

in se; here we are bound by conscience because we are bound by superior laws. 

But in relation to those laws which enjoin only positive duties, and forbid only  

such things as are not mala in se but only mala prohibita merely, here I apprehend  

conscience is no farther concerned than by directing a submission to the penalty 

in case of our breach of those laws, for otherwise the multitude of penal laws in a 

state would not only be looked upon as impolitic, but would also be a very wicked 

thing, if every law  were a snare for the conscience of the subject.86

Th is  in eq u ity wh ich  Bla ckston e fo r esa w a s r esu lt in g fr om  a  p r olifera 

t ion  of con scien ce ob liga t ion s is em p h a sized  b y a  r ecen t  m or a lis t wh o  

em p loys  a  con sid er a t ion  of th e  d em a n d s  of d is t r ib u t ive  ju s t ice  to  d efen d  

th e p en a l la w.8 7 F or if in  a civiliza t ion  su ch a s ou r s th e p en a l la w  

th eor y b e d en ied , civil ob ed ien ce will im p ose a d isp rop or t ion a tely 

gr ea ter  b u r d en  on  th ose  wh o  b elieve  in  su ch  a  th in g a s  m or a l ob liga t ion ,

84 Collins, art. tit., p. 368.

88 F. Kenrick, Theologia moralis 1 (Baltimore, 1861) 178; A. Konings, Theologia moralis 

(New  York, 1882) p. 178.

86 Blackstone, loc. tit.

87 Catholic Theological Society of America, Proceedings of the Tenth Annual Convention, 

p. 283. 
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wh ile th ose wh o r ep u d ia te su ch  a  n ot ion  will b e b u r d en ed  on ly to th e  

exten t of a  lega l sa n ct ion .

Th e a u th or ity of St . Th om as is , a s m igh t b e exp ected , a lleged  b y 

b oth  s id es in  th is d isp u te over th e p en a l la w in  gen er a l a n d  over  th e  

con cep t of p u r ely ju r id ic gu ilt in  p a r t icu la r . H owever , it is d ifficu lt  

to  cla ss ify h im  a s  a n  a d ver sa r y of eith er  con cep t ; fo r , th ou gh  h e  t a u gh t  

th a t  gu ilt m u st p r eced e p u n ish m en t ,3 8 h e b oth  a p p r oved  th e p r in cip le  

u p on  wh ich  th e p en a l la w is b a sed , d ecla r in g “q u od  n on  om n ia q u a e  

con t in en tu r  in  lege p r op on u n tu r  p er  m od u m  p r aecep t i, sed  q u a ed am  

p r op on u n tu r p er m od u m or d in a t ion is vel s ta tu t i ob liga n t is a d  

p oen a m ,”3 9  a n d  h e  a lso  clea r ly en u n cia ted  th e  p ossib ility of a  sep ar a t ion  

b etween  th e  n ot ion s  of gu ilt  a n d  p u n ish m en t , a ffir m in g th a t  “secu n d u m  

h oc a liq u is in ter d u m  p u n itu r  s in e cu lp a  n on  a u tem  s in e ca u sa .”4 0

Va n gh elu we h a s sh own  th a t th is a xiom  on  th e in flict ion  of p u n ish 

m en t  with ou t  fa u lt  b u t  n ot  with ou t  r ea son  or igin a ted  fr om  a  gloss  on  a  

ca n on  in  th e D ecr ees of Gr a t ia n .4 1 Th e ca n on  in  q u est ion  a llu d ed  to  

th e  p r om ot ion  of Con stan t in op le  to  th e  r an k  of secon d  p a tr ia r ch a l see  

over th a t of Alexan d r ia wh ich  h a d  h ith er to en joyed  th a t d is t in ct ion . 

Ob viou sly n o  fa u lt  wa s  im p u ted  to  th e  Ch u r ch  of Alexa n d r ia , b u t  th en  

n eith er  wa s th e a ct ion  a  p u n ish m en t  in  th e s t r ict sen se. La ter  th e ex

p r ess ion  wa s  t a ken  ou t  of it s  or igin a l fr a m ewor k b y R a ym on d  of P en a -  

fo r t , a p p lied  b y St . Th om as  in  a  m or a l se t t in g, a n d  fin a lly a d d u ced  b y 

H en r y of Gh en t  in  su p p or t  of h is  a p p lica t ion  to  th e  fie ld  of civil la w  of 

th e  p en a l la w  th eor y wh ich  u n t il h is t im e wa s exp licit ly d irected  on ly 

to  th e  la ws  of r e ligiou s com m u n it ies .

Th e  fir s t  q u ota t ion  fr om  St . Th om as  n oted  a b ove  a llu d es  to  th e  la ws  

of h is own or d er , a n d r efer en ce will b e m a d e la ter  to th is lega l p h e

n om en on . H owever , with r ega r d to th e secon d , a s M a t th ew H er r on , 

T.O .R ., cor rect ly ob serves , th e d is t in ct ion  im p lied  b etween  m ed icin a l 

a n d  vin d ict ive  p u n ish m en t  seem s  of sm a ll d ir ect  su p p or t  to  th e  p a t ron s  

of th e  p en a l la w, s in ce th e im m ed ia te con text  r efer s to  p u n ish m en t  fo r  

in vo lu n ta r y fa u lts , a n d  in  th e p en a l la w th eor y in fr act ion s of p en a l

38 Summa theologica 1, 2, q. 87, a. 7.

88 Ibid. 2, 2, q. 186, a. 9. Although this article is entitled “Utrum religiosus semper 

peccet mortaliter transgrediendo ea quae sunt in regula,” yet in the corpus of the article it 

is made clear that certain regulations oblige “ad culpam  neque mortalem  neque venialem  

sed solum  ad poenam  taxatam  sustinendam.”

40 Ibid. 2, 2, q. 108, a. 4. 41 Vangheluwe, art. cit., p. 410. 
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la ws  n eed  n ot  b e  in vo lu n ta r y to  b e m or a lly in cu lp ab le .4 2 H owever , a r e  

we to con clu d e fr om  th is th a t  in vo lu n ta r ily in cu r r ed  gu ilt  is th e on ly 

m er ely ju r id ic gu ilt  th a t  St . Th om as  wou ld  a d m it?  Sin ce  th is  con clu sion  

is n owh ere s ta ted a n d s in ce in th e fir st p a ssa ge con sid er ed h e la ys  

d own  th e p r in cip le of a s ta tu te ob ligin g m er ely ad poenam , on e is  

s t ron gly in clin ed to a n swer th e q u est ion  in  th e n ega t ive .

Besid es th e ob ject ion  b a sed  u p on  th e con cep t of ju r id ic gu ilt a s a  

fou n d a t ion fo r p u n ish m en t , wh ich h a s ju s t b een t r ea ted a t som e  

len gth , a n oth er r a th er  fu n d am en ta l ob ject ion  to th e p en a l la w a r ises  

fr om  th e  ver y n ot ion  of la w  it se lf. F r . H er r on , wor kin g  from  a  d efin it ion  

of la w a s essen t ia lly a n a ct of th e in te llect , q u otes with a p p r ova l 

Bella r m in e’s s ta tem en t th a t “on ce a  legis la to r estab lish es a  t r u e la w  

it is n ot in  h is p ower to lim it it s ob liga t ion .”4 8 Th is ob ject ion  s t r ikes  

a t  th e id ea  cen t r a l to a n y p en a l la w th eor y of a  la wm a ker  r es tr ict in g  

th e ob liga tor y fo rce of h is la ws m er ely to th e p en a lty.4 4 Su ch  a n  a t 

t em p t , we a r e le ft  to con clu d e, is a s ill fa ted  a s t r yin g to  en ter  a  t r u e  

m a r r ia ge wh ile a t th e sa m e t im e exclu d in g p erp etu ity a n d in d isso lu 

b ility fr om  th e con t r a ct . Th is sa m e lin e of a r gu m en ta t ion  is em p loyed  

b y Br isbo is in h is r eview of R en a rd ’s La théorie des “leges m ere 

poenales” :

Law for St. Thomas is formally an act of the reason judging what is required 

for an end to be attained, and expressing what an action must be in order to  

achieve that end. Thus we can see that for him the obligation of a law  is derived 

from  the necessity of the end and not from  the will of the legislator. The legislative 

power is analogous, in the social order, to conscience in the sphere of the individual. 

It interprets for the members of society the requirements for the common good in  

the same way as conscience expresses for an individual the requirements for his 

last end. And as we cannot say that conscience creates these requirements, neither 

then does the legislative power create the requirements for the common good. 

Consequently it is not up to a legislator either to attach or withdraw obligation 

from  his laws.48

E xcep t ion  sh ou ld  b e t a ken  h ere to th is ca tegor ica l a sser t ion  of th e  

m er ely p r ob a b le Th om ist ic th eor y on  th e n a tu re of la w. Su ar ez, to 

geth er  with  a  h ost  of old er  a n d  m od ern  wr iter s, h old s  th a t  a  la w  con sis t s

42 Herron, op. cit., p. 64. 43 Ibid., p. 9.

44 For a thorough presentation of the Thomistic view cf. T. Davitt, S  J., The Nature of 

Law (St. Louis, 1951).

45 E. Brisbois, “Note de philosophie morale,” Nouvelle revue théologique 65 (1938) 1072. 
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fo rm a lly in  a n  a ct of th e will, p r esu p p osin g of cou r se a n  a n teced en t  

a ct  of th e  in te llect .4 ®  D a vit t , a n  op p on en t  of th e  p en a l la w, a d m its  th a t , 

gr an ted  th is Su a rezia n  p osit ion  on  th e n a tu r e of la w, a  p u r ely p en a l 

la w is “q u ite con ceivab le .”4 7 M or eover , wh ile it is t r u e, a s Br isb ois  

s ta tes , th a t con scien ce d oes n ot cr ea te b u t r a th er p erceives wh a t is  

r eq u ir ed  fo r  th e a t ta in m en t  of m a n ’s la s t en d , a  h u m a n  la wm a ker , on  

th e  oth er  h a n d , in  fo rm u la t in g a n  or d in a n ce  fr eq u en t ly d oes  m or e  th an  

s im p ly p er ceive  a n d  exp ress  wh a t  is  a lr ea d y d em a n d ed  fo r  th e  com m on  

good . Th a t  a  cer ta in  week  in  N ovem b er  b e  th e  on ly t im e d u r in g wh ich  

d eer  h u n t in g is p erm it t ed  is cer ta in ly n ot  d eter m in ed  b y th e com m on  

good  in  th e  wa y th a t  th e  u n ch a n gin g p r in cip les of th e  n a tu ra l la w  a r e  

d em an d ed  b y th e  n a tu r e  of m a n ’s  la s t  en d . Ob viou sly a  legis la to r  d oes  

n ot  cr ea te  th e  u lt im a te  en d  of socie ty a n y m or e  th an  con scien ce  cr ea tes  

m a n ’s la s t en d . H owever , u n like con scien ce , a h u m a n  la wm a ker ca n  

se lect  ou t  of a  n u m b er  of m ea n s ca p a b le of or d in a t ion  to  th e com m on  

good  on e d efin it e se t of m ea n s a n d th en  d ecla re th ese m ea n s to b e  

ob liga tor y u p on  h is su b ject s . Th u s, wh ile n ot cr ea t in g th e la s t en d  of 

socie ty, h e d oes in s t itu te th e m ean s wh ich  in  a ctu a l p r a ct ice will b e  

d irected  towa rd  th a t en d .

In  oth er  wor d s, Br isbo is a p p ear s to h a ve fa iled  to  d r a w  a  n ecessa r y 

d is t in ct ion  b etween  th e r esp ect ive r o les of con scien ce a n d  th e h u m a n  

legis la to r ; fo r th e m ea n s p er ceived  b y con scien ce a s in e lu cta b ly con 

n ected  with  m a n ’s  la s t  en d , th e  d icta tes  of th e  n a tu r a l la w, a r e  m or a lly 

b in d in g b ecau se in  th is ca se th e en d  is on e of a b so lu te n ecess ity a n d  

th ese m ean s  a r e th e  on ly on es a t  h a n d . H owever , in  th e  ca se  of h u m an  

la w th e  goa ls  im m ed ia tely d esired  b y th e  legis la to r  a r e  fr eq u en t ly on es  

of gr ea ter  u t ility, n ot  of a b so lu te  n ecess ity, fo r  th e  com m on  good . Th e  

com m on  good  is a ssu red ly a n  en d  of a b so lu te n ecess ity, b u t th e im 

m ed ia te goa l of m a n y civil s ta tu tes h a rd ly p a r ta kes of th is sa m e  

n ecess ity. In d eed , even  in  th e ca se of m a n ’s u lt im a te en d  n ot a ll th e  

va r iou s m ean s a t h a n d  to h elp h im  in  it s a t ta in m en t p a r ta ke in  th e  

a b so lu te n ecess ity of th e en d , b u t on ly th ose with ou t wh ich  th e en d  

s im p ly cou ld  n ot b e h a d  eith er  b eca u se of th e n a tu r e of th in gs or  b e 

ca u se of a  p osit ive d ivin e d isp osit ion .

48 Suarez, op. cit. 5, lib. 1, c. 5. For a list of the older authors who follow Suarez on this 

matter of. Giienechea, op. cit. 2, 220.

47 Davitt, op. cit., p. 4.



IN DEFENSE OF THE PENAL LAW 53

E ven  wh er e th e ob ject  of a  civil la w  is on e with ou t  wh ich  th e com 

m on  welfa r e ca n n ot  exis t , th er e a r e u su a lly p r esen t , a s  we  h a ve  n oted , 

a n u m b er of wa ys to a t ta in  th is ob ject . A govern m en t m u st p ossess  

su fficien t fu n d s to su p p or t it s m a n ifold  fu n ct ion s a n d a ct ivit ies . Yet  

th e  p r ecise m eth od  of ob ta in in g th ese fu n d s is h a rd ly d eter m in ed b y 

th e n a tu r e of th in gs . Th e p er son a l in com e t a x wh ich  n ow p la ys su ch  

a  la r ge r o le in  th e  in com e of th e F ed er a l Gover n m en t wa s  n ot  r a t ified  

a s a con st itu t ion a l a m en d m en t u n t il 19 13 .4 8 In  th is a n d s im ila r in 

s ta n ces  th e  la wgiver  will ob ta in  h is ob ject  s im p ly b y se lect in g on e se t  

of m ean s a n d  th en  sa n ct ion in g th em  eith er  m or a lly a n d  ju r id ica lly or  

m er ely ju r id ica lly.4 9 I t  is t r u e th a t , wh er e th e en d  of a civil la w  is so  

b ou n d  u p  with  th e com m on  welfa r e th a t it sh a r es in  th e n ecess ity of 

th is  u lt im a te  en d , th ere  m u st  exist  a n  ob liga t ion  in  con scien ce  u p on  th e  

m em ber s of th a t society to p er for m  th e a ct ion  r eq u ir ed . H owever , in  

th is ca se th e h u m a n  la w is n ot p u r ely p en a l b eca u se it is n ot p u r ely 

h u m a n  b u t  r a th er  a n  exp ress ion  of th e n a tu r a l la w  it se lf.

PRACTICAL OBJECTIONS

In  th eir  u n d er s ta n d a b le zea l fo r la w ob serva n ce a d versa r ies of th e  

p en a l la w a r e a ccu stom ed  to  p oin t to th e d a n ger ou s con seq u en ces in 

h eren t  in  th e con cep t  of a  p u r ely p en a l la w. A fa vor it e ch a rge , voiced  

in 19 52 in  th e Ecclesiastical Review , is th a t th e p en a l la w d oct r in e  

en gen d er s a n  “I t ’s a ll r igh t  if you  ca n  get a way with  it” m en ta lity.6 0  

An oth er  wr iter  a sser ts : “I t  wou ld  b e a b su r d  to  sa y th a t th e  p en a l la w  

th eor y is  r esp on sib le  fo r  th is  a xiom , b u t  it  h a s  a n  u n wh olesom e  r ela t ion  

to  it  in  so fa r  a s  it  ca n  b e r ed u ced  to  th e  sa m e th in g.”6 1 R eflect ion  will 

sh ow  th a t  th is  is  n ot  q u ite t r u e. N o  m or a lis t  wh o  wa s  a t  th e  sa m e t im e  

a n  a d voca te  of th e  p en a l la w  d oct r in e  ever  h eld  th a t  th e  m or a l sp ecies  

of a n  a ct ion  wa s d eter m in ed  b y a n yth in g a s extr in s ic to it  a s th e a p 

p r eh en sion  of it s p erp etr a to r  b y th e a gen cies of la w en for cem en t . I f 

th e p en a l la w wer e r ed u ced  to a  fo r m u la , it wou ld  r a th er  r ead : “it ’s  

a ll r igh t even  if you  d on ’t get a wa y with  it , b u t you  m u st p a y th e  

p en a lty.” Bein g  ca u gh t  d oes n ot  a lter  th e m or a l in cu lp a b ility a d h er in g

48 M orison and Commager, The Growth of the American Republic 2 (New York, 1940) 

414.

4# Rodrigo, op. cit. 2, 349; J. Connery, “Notes on M oral Theology,” Th e o l o g ic a l  

S t u d ie s  16 (1955) 559.

M  M cGarrigle, art. cit., p. 431. n Herron, op. cit., p. 56. 
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to  th e  in it ia l vio la t ion  of a  p en a l la w. M or eover , fo llower s  of th e  wor ld ly 

m a xim , “I t ’s  a ll r igh t  if you  ca n  get  a wa y with  it ,” d o  n ot  u n d er s ta n d  

th e exp r ess ion  “a ll r igh t” in  a  m or a l sen se.

A secon d  a lleged ly p er n iciou s  effect  of th e  p en a l la w  is d ed u ced  fr om  

th e ca u t iou s a t t itu d e towa r d it s d iffu sion cou n seled even  b y th ose  

a u th or s wh o d efen d  th e con cep t . F r . H er r on  r em in d s  u s th a t  Aer tn ys-  

D a m en , M er kelb a ch , Sa b et t i-Ba r r et t , a n d  Gen ico t -Sa lsm a n s d issu ad e  

th e ir r ead er s fr om  p u b lic p r op a ga n d a on  th e su b ject . F r om  th is fa ct  

h e con clu d es:

No one will question the prudence of those theologians who advise pastors and  

confessors to be careful and in general not to teach the penal law theory to the 

people. But the question naturally follows: Of what value is a principle in moral 

theology which cannot be put into practice? The theologians admit that it is too  

dangerous to teach it. Then, is it not also useless?52

“Ibid.

M  Noldin-Schmitt, Summa theologiae moralis 2 (27th ed.; W estminster, M d., 1950) 

426.

H  Herron, loc. tit.·, M cGarrigle, art. tit., p. 442.

Th e sa m e con clu sion cou ld b e d r a wn , with  a n  eq u a l wea kn ess in  

logic, fr om  a  n u m b er  of p r act ices of wh ich  m or a lis t s a p p rove in  p r in 

cip le b u t in th e a p p lica t ion  of wh ich th ey a d vice ca u t ion . A well-  

kn own  exa m p le of th is a t t itu d e is fou n d in th e ir t r ea tm en t of th e  

q u est ion  of occu lt com p en sa t ion . Th e p r a ct ice , th ou gh  cer ta in ly licit , 

is fr au gh t with  d a n ger ,6 3 wh en ce th e a d a ge h a s sp r u n g u p  a s a  n or m  

fo r  d ir ector s of sou ls in  th is m a t ter , raro toleranda, rarius consulenda, 

num quam praedicanda. All th is , h owever , d oes n ot m ilit a te a ga in st  

th e in t r in s ic m or a lity of th e p r a ct ice , n or is it som eth in g com p lete ly 

u seless .

Op p on en ts of th e p en a l la w  fo resee a s a  r esu lt  of it s  wid esp r ea d  a p 

p lica t ion a gen era l b r ea kd own in la w ob ser va n ce ,6 4 a t t r ib u t in g, n o  

d ou b t , th e  p r esen t  h igh  level of ob serva n ce to  th e  fa ct  th a t  th e  m a sses  

a r e  n ot  a wa re  of it s  exis ten ce . J oh n  Con n er y, S.J ., in  a n  a r t icle  wr it t en  

a p p a r en t ly in  r eb u t ta l to  a n  a t ta ck  on  th e  p en a l la w, gives  th is  r ea lis t ic 

a n swer  to  th e d ifficu lty:

Those who oppose penal law for practical reasons seem to work from the as

sumption that obligations in conscience give a far greater guarantee of law ob

servance. W hen one considers the ease with which conscience obligations are 
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violated today there is good reason to wonder whether they are more effective 

than obligations at law.. . . Have purely penal laws fared much worse than nat

ural law precepts? A comparison of purely penal obligations with obligations in 

conscience might show  that in this day and age the former are at least as effective. 

It is hard to see, then, how any great upsurge in civic observance would result 

from scrapping the purely penal law.66

66 J. Connery, S.J., “Shall W e Scrap the Purely Penal Law?” , American Ecclesiastical 

Review 129 (1953) 244-45.

u Ibid.

87 P. Land, S.J., “Evading  Taxes,” Social Order 5 (1955) 122-25.

“  Herron, op. cit., p. 40.

M or eover , la w ob ser van ce is a fu n ct ion  of la w en for cem en t . As F r . 

Con n ery goes on  to p oin t ou t , a d isob ed ien t cit izen r y is th e p r od u ct  

of a  wea k or  n egligen t  gover n m en t . “Th e effect iven ess  of p u r ely p en a l 

la ws d ep en d s in th e la s t r esor t on th e con scien t iou s fu lfillm en t of 

m or a l ob liga t ion s on  th e p a r t of th e fo rces of la w. I t  is b ecau se th ose  

en t r u sted  with  th e  d u ty of im p osin g p en a lt ies  a r e  n ot  livin g u p  to  th eir  

con scien ce ob liga t ion s th a t  p en a l la ws  a r e n ot  effect ive .”6 6 Th is seem s  

to b e a  p oin t over looked  in  a n  a r t icle in  Social Order con cern in g th e  

t a x evasion m ovem en t wh ich took p la ce fa ir ly r ecen t ly in cer ta in  

r egion s of F r an ce .6 7 Th e wr iter of th is a r t icle ch a rges th e p en a l la w  

d oct r in e with  b ein g a con t r ib u tory fa ctor in  th is a n a r ch y. Th e r ea l 

ca u se seem s to lie fa r d eep er , in th e p er en n ia l wea kn ess of cer ta in  

elem en ts  of th e  F r en ch  R ep u b lic a n d  in  th e  u n for tu n a te  econ om ic s itu a 

t ion  of cer ta in  cla sses of th e F ren ch  p eop le. In  th is cou n tr y, a t a n y 

r a te, th e  Bu r ea u  of In ter n a l R even u e  seem s  u p  to  th e  t a sk  of co llect in g 

th e gover n m en t’s s lice of th e n a t ion a l p r od u ct , n or a r e Am er ican s  

likely, fo r  th is  r eason , to  im ita te  en  m a sse  th e  t a ct ics  of P ier r e  P ou jad e’s  

r eca lcit r a n t  t a xp a yers . In  fa ct , F r . H er r on  m a kes  a n  ob ser va t ion  a n en t  

th e a vera ge cit izen ’s a t t itu d e towa rd civil la ws wh ich seem s h igh ly 

p r eju d icia l to h is p osit ion  th a t th e p en a l la w th eor y lead s to civic 

d isobed ien ce:

W e have to take into consideration also the evident fact that many people do 

not realize their obligation in regard to just civil laws. Consequently they often 

disobey certain laws, which cause them some inconvenience, which they consider 

an infringement upon their liberty. If they are arrested and taken into court, they  

pay the fine in order to avoid any further annoyance. Rarely do they stop and  

consider any moral obligation connected with their action or the penalty they  

undergo.68
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Given  su ch  a  m ilieu , th e  p en a l la w  con cep t  wou ld  seem  a s  in ca p a b le of 

lower in g th e level of ob ed ien ce to th e la ws a s it s a b an d on m en t  wou ld  

b e of r a isin g it .

M or eover , even  th ou gh  on e wer e to r ega rd  a ll civil la ws a t  p r esen t  

a s m er ely p en a l, th is  wou ld  n ot in vo lve a  d en ia l of a ll m or a l sa n ct ion  

to th ese la ws. A p oin t n ot su fficien t ly s t r essed  b y th e op p osit ion  is  

th a t  in  a n y p en a l la w  system  su ch  sa n ct ion  is r em oved  fr om  civil la ws  

on ly to  th e  exten t  th a t  th ey a r e civil. M ost  of th e  la ws  u p on  wh ose  ob 

ser va n ce th e  essen t ia l welfa r e  of society r es t s a r e s im p ly r ea ffir m a t ion s 

a n d  a p p lica t ion s of th e n a tu ra l la w, wh ich cer ta in ly ob liges in  con 

scien ce . W ere  th e  Ten  Com m a n d m en ts m or e or  less  p er fect ly ob ser ved  

in  a n y given  society, th a t fo r tu n a te b od y p olit ic wou ld  su ffer  lit t le or  

n o h a r m , even  th ou gh  it s  m em b er s fe lt  n o  m or a l ob liga t ion  to  com p ly 

with  th ose or d in a n ces wh ich  con cer n ed  m a t ter s m er ely u sefu l to th e  

com m on good , or th ose wh ich , th ou gh n ecessa r y, wer e n ot d eter -  

m in a tely p ostu la ted  b y th e  very s t r u ctu r e of civil socie ty. Th is  is n ot  

to  im p ly th a t  th ese  la ws  wou ld  go  u n ob served . Th ey wou ld  in  th e  m a in  

b e ob ser ved , b u t th e ir  ob serva n ce wou ld  b e en su red  b y m er ely p en a l 

p r ovis ion s , im p osed  b y a  p ru d en t  la wm a ker  eith er  u n willin g or  u n in ter 

ested  in  b u r d en in g th e con scien ces of h is  su b jects  with  a  m u lt ip lica t ion  

of m or a l ob liga t ion s .6 9

M en t ion  of th e will of th e legis la to r b r in gs u s to th e ob ject ion  of 

a n oth er  a n ta gon is t  of th e  p en a l la w, wh o, b yp a ssin g th e  q u est ion  of it s  

p ossib ility, em p loys a n  ad hom inem syllogism  to d em on st r a te th a t , 

p r a ct ica lly sp eakin g, su ch  a  la w  ca n n ot  exist  in  con tem p ora r y society. 

H e a r gu es th a t , if a  legis la to r  is to  r es tr ict th e m or a l ob liga t ion  of h is  

la w m er ely to th e p en a lty, h e m u st , on  th e a d m iss ion  of p en a l la w  

p r o ta gon is t s th em selves , exp r ess ly exclu d e m or a l ob liga t ion  fr om  th e  

a ct . H owever , m od ern  legis la to r s p r escin d  fr om  a n y n ot ion  of m or a l 

ob liga t ion  with r ega rd to th e ir la ws, a n d th erefore ca n  sca r cely b e  

p r esu m ed  to  h a ve  m a d e  th a t  exp licit  exclu sion  of con scien ce  ob liga t ion  

fr om  th e a ct  r equ ir ed  to  p r od u ce  a  p en a l la w.6 0

Beh in d  th e  m a jor  of th is  a r gu m en t ( th a t  a  la wm a ker  m u st  exp ress ly 

exclu d e m or a l ob liga t ion  fr om  th e a ct ) lies  a n oth er  m a jor , i.e ., th a t  a  

la wm a ker  is n or m ally p r esu m ed  to wish  m or a l ob liga t ion  to a p p ly to  

b oth  th e  a ct  a n d  th e  p en a lty. Oth er wise  th er e  wou ld  seem  to  b e  n o  n eed

M  Suarez, op. cit. 5, lib. 5, c. 4, n. 6. 60 Lopez, loc. cii. 
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fo r  a n  exp r ess exclu sion  of ob liga t ion  fr om  th e a ct . Th is secon d  m a jor  

m igh t  well h a ve b een  a  va lid  p r esu m p tion  wh en  th e a u th or s cited  in  

p r oof of it  wr ote . H owever , ca n  su ch  a p r esu m p tion  b e m a d e tod a y?  

In  view of th e in d iffer en ce of con tem p ora r y la wm a ker s to con scien ce  

ob liga t ion s it d oes n ot seem  so . In  fa ct , a s a  con seq u en ce of th is in 

d iffer en ce it  wou ld  seem  m or e cor rect to a sser t th a t  a t  p r esen t a  legis 

la to r  wou ld  h a ve to  in d ica te  exp r ess ly h is  wish  th a t con scien ce  ob liga 

t ion  sh ou ld  a d h er e to th e a ct en visa ged  b y h is la w  in  or d er  th a t su ch  

a n  ob liga t ion  m a y exis t .

Th e d esir e , a d ver ted to a b ove, n ot to h eap u p m or a l ob liga t ion s  

wh er e oth er sa n ct ion s wou ld  b e eq u a lly effect ive wa s a p p a r en t ly th e  

m ot ive b eh in d  th e fir s t fo r m u la t ion  of a  se t of p u r ely p en a l la ws; fo r  

in  th e p r o logu e to th e D om in ica n  Con st itu t ion s wr it t en  in  th e th ir 

t een th  cen tu r y we r ead : “U t igitu r  u n ita t i et  p a ci to t iu s Or d in is p r o 

m ovea m u s, volu m u s et d ecla r a m u s u t con st itu t ion es n ost r ae n on  

ob ligen t n os a d  cu lp a m  sed  a d  p oen am , n is i p r op ter  p r a ecep tu m  a u t  

con tem p tu m .”® 1 Sin ce th e r e ligiou s  life is m ean t  to  b e  a  s ta te in  wh ich  

on e’s  sa lva t ion  a n d  p er fect ion  a r e  m or e sa fely a t ta in ed , th e  en a ctm en t  

of p u r ely p en a l p r ecep ts wa s a n  a ltogeth er r ea lis t ic a p p r oach  to th e  

p r ob lem  of a void in g th e m u lt ip lyin g of a t lea s t ven ia l s in s wh ich  

oth er wise  wou ld  a lm ost  n ecessa r ily h a ve  fo llowed  fr om  th e  m et icu lou s  

or d in a t ion s  wh ich  m u st  cir cu m scr ib e life in  r e ligion . W ith  th is id ea  in  

m in d  H u m b er tu s d e R om a n is , a n  ea r ly com m en ta tor  on  th e p a ssa ge  

ju s t  cited , wr ote:

Those of delicate consciences would perhaps avoid violating the constitutions 

if they were sanctioned by fear of both sin and punishment, but the damage and  

inconvenience which would follow for the entire community from such a course 

could not be justified on the score of a slight increase in fidelity in the case of a 

few. Hence this sort of an obligation  is most wise, for it is a better thing that man ’s 

ordinations be violated than God ’s.®2

Op p on en ts of th e p en a l la w a r e n ot a gr eed  in  h a n d lin g th e th or n y 

p r ob lem  of p en a l la ws in  r e ligiou s in s t itu tes . On e wr iter  a d m its th e ir  

p en a l n a tu re b u t d en ies th a t th ey a r e la ws, s in ce th ese in s t itu tes a r e  

n ot  n a tu ra l a n d  p er fect socie t ies .6 3 An oth er , a p p a r en t ly con ced in g th a t  

th ey a r e la ws, r ega r d s th eir vio la t ion a s “n ot a s in , yet m or a lly 

wr on g.”6 4 Con cer n in g th e  fir st  s ta tem en t  we sh ou ld  n ote th a t  r e ligiou s  

•  Vanghduwe, art. cit., p. 383.

«  Herron, of. cit., p. 45.

91 Ibid., p. 390.

M  M cGarrigle, art. cit., p. 449.
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ord er s , th ou gh  in  th em selves im p er fect societ ies , sh a r e in  th e ju r is 

d ict ion  of th e R om a n  P on t iff a n d  in  vir tu e of th is a r e em p owered  to  

en a ct  la ws  p r op er ly so ca lled .6 6 As  to  th e  q u est ion  of fa ct , i.e., wh eth er  

in  en a ct in g p en a l r egu la t ion s th ese in s t itu tes  in ten d  th a t  th ey b e la ws  

p r op er ly so ca lled , th ere is a  d isp u te . Som e r ega r d  th ese or d in a n ces  a s  

r ea l la ws a n d  exp la in  th em  on  th e b a sis of con d it ion a l m or a l ob liga 

t ion .6 6 Oth er s exp la in  th em  on  th e b a sis of p u r ely ju r id ic ob liga t ion  

b oth  to th e a ct a n d  to th e p en a lty a fter  th e fa sh ion  of th e th eor y of 

Ver m eer sch  a lr ea d y d u t lin ed .6 7 I t is well to r em em b er , h owever , th a t  

th is d isp u te is con cer n ed  m er ely with  th e d e facto n a tu r e a n d  sou rce  

of th e ob liga t ion  to su b m it to th e p en a lty, a n d  n ot  with  th e q u est ion  

a s to  wh eth er  a  r e ligiou s or d er  ca n  p a ss a n  or d in a n ce wh ich  is m er ely 

p en a l a n d  yet  a  la w. Sin ce th e D om in ica n  Con st itu t ion s  a r e th e  p r oto 

typ e  of th e la ws of su cceed in g in s t itu tes ,6 8 a n d  s in ce th er e it  is clea r ly 

s ta ted th a t “con st itu t ion es ... ob liga n t ... a d p oen a m ,”6 9 it seem s  

cor rect to r ega r d th ese p en a l or d in a t ion s a s s t r ict la ws, s in ce th ey 

p r od u ce of th em selves th e m or a l ob liga t ion  to su b m it to th e p en a lty. 

W ith  r ega r d  to  th e  a ffir m at ion  th a t  th e  vio la t ion  of th ese  p en a l p rescr ip 

t ion s  is  n ot  s in fu l yet  m or a lly wr on g, th e  d ifficu lty ca n  b e  u r ged  th a t  a  

s in  is  u su a lly d efin ed  a s  a n  actus hum anus m oraliier m alus."10

66 Noldin-Schmitt, op. cit. 1, 132.

· ·  Listed in Ferreres M ondria, Compendium theologiae moralis 1 (17th ed.; Barcelona,

1949) 178.

87 Ibid. 68 Cf. supra n. 61.

** Ibid. 70 Noldin-Schmitt, op. cit. 1, 286.

71H. W oroniecki, in Angelicum 17 (1941) 386. In order to mitigate the severity of his 

anti-penal-law position, W oroniecki asserts that in certain circumstances the subject could 

dispense himself from  a given law. Evidently our judges and police officers have not heard 

everything yet.

Som e a u th or s fin d in  th is con cep t of p en a l la ws in  r e ligiou s life a  

ca u se  fo r  a la rm . On e of th ese wr ites : “s i in  fa m iliis r eligios is  com m u n is  

a ccep ta esse t op in io r egu la s et con st itu t ion es q u ibu s r egu u n tu r n on  

ob liga r i in  con scien t ia , n ecessa r io  in d e seq u itu r  r u in a  vir tu t is  ob oed ien 

t iae .”71 On th is p oin t F r . Con n er y m a kes th e fo llowin g em in en t ly 

sen sib le  ob ser va t ion :

If the concept of the purely penal law has such disastrous effects on law ob

servance as many of these authors maintain, it is difficult to see how religious in

stitutes with such laws have lasted these many centuries. It is even more difficult 
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to understand how  for the past five or six centuries religious founders have shown 

an almost unanimous preference for purely penal rules... . M oreover if one were 

to make a comparison between those institutes whose rules bind under pain of 

sin and those whose rules do  not so bind, it would show  that the level of observance 

does not differ appreciably.72

N eith er ca n  th e a b sen ce of d isa s t r ou s con seq u en ces so fa r  h a ve b een  

d u e to th e fa ct th a t  r e ligiou s a r e n ot  a cq u a in ted  with  th e  n ot ion  th a t  

th e ir  r u les  a r e m er ely p en a l. Su ch  in form a t ion  is a  p a r t  of th e  t r a in in g 

th a t th ey h a ve a r igh t to r eceive in  or d er to fo rm  th e ir con scien ces  

cor rect ly.

Th er e  is  u n d ou b ted ly a  m ovem en t  in  cer ta in  q u a r ter s  a wa y fr om  th e  

p u r ely p en a l exp lan a t ion  of civil la ws esp ecia lly. Th e  r e th in kin g of th e  

p en a l la w wh ich  su ch  a m ovem en t b r in gs a b ou t is a ll to th e good . 

H owever—a n d  th is  is  som eth in g th e  op p osit ion  m u st  a n d  d oes  a d m it— 

th e extr in s ic evid en ce is over wh elm in g on  th e s id e of th e p en a l la w. 

Less  th an  twen ty year s  a go Gtin ech ea  wr ote: “in ter  scr ip tores r ecen tes  

vix est  m or a lis t a  et  ca n on is ta  a licu iu s n om in is q u i leges  m er e p oen a les  

r e jicia t .”73 I t is n ot en ou gh to su ggest , a s h a s b een  d on e, th a t th is  

con sen su s is d u e to a  p r ocess of s la vish  im ita t ion  of ea r lier  wr iter s ;74  

fo r  we  h a ve seen  m or a lis t s d iffer  a m on g th em selves , a t  t im es  r a d ica lly, 

in  exp la in in g th e  in n er  r a t ion a le  of th e  p en a l la w, a n d  th ere is a s  gr ea t  

a  d iffer en ce wh en  th ey a p p r oa ch  th e q u est ion  of a p p lyin g th e con cep t  

to a ctu a l p r a ct ice . W e h a ve a t tem p ted to sh ow th e in t r in s ic p r ob a 

b ility wh ich  th e  p en a l la w  en joys. I t  is  n ow, a n d  p r ob a b ly will con t in u e  

to r em a in , “in  p ossess ion .”

72 Connery, art. cit. supra n. 55, pp. 245-46.

73 Güenechea, op. cit. 2, 244.  Herron, op. cit., pp. 7-8.74


