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MAGISTERIUM AND JURISDICTION IN THE 

CATHOLIC CHURCH

It is ax iom atic in the fie ld of sacred theo logy tha t, w herever 

w e find a serious con troversy w hich appears at first sigh t to be  

som eth ing  of m erely academ ic in terest, a m ore com ple te exam ina

tion of the affa ir w ill show  a  m atter of pro found and h igh ly  prac

tica l im portance . S uch is the case , to take on ly one exam ple , in  

the d ispu te abou t the natu re of the sacram en ta l charac ter. O ver 

the course o i the years, various theo log ians have attem pted to  

classify the sacram en ta l character w ith in the categories of re la tion  

and quality , and there have been w riters w ho have tried to define  

th is en tity  in te rm s o i each of the fou r sub -species of quality .

F rom  a superfic ia l po in t of v iew , it m ight seem  a m atter of very  

sligh t m om ent w hether the charac ter im prin ted upon the sou l by  

th ree of the C hurch ’s d iv inely in stitu ted sacram en ts is to  be classi

fied as a  r e la tio  or as a  q u a li ta s , or w hether, gran ted  tha t th is  la tte r 

classification  be  accu ra te , the  charac ter is to  be co rrec tly  designated  

as  h a b itu s ,  p o te n tia , p a s s ib il is  q u a li ta s , or f ig u r a . If ever there  w ere  

a question tha t m ight appear to have sign ificance on ly fo r those  

in terested  in  the techn ica l n ice ties of sc ien tific theo logy , tha t or the  

classification of the sacram en ta l character m ight w ell seem  to be  

such a question .

Y et the co rrec t reso lu tion of tha t prob lem , the estab lishm ent of 

the fac t tha t the sacram en ta l charac ter is in rea lity  a quality  of the  

second species, a genu ine physica l and  in strum en ta l po tency ,1 car

ries w ith it the on ly accu ra te and sa tisfacto ry basis fo r an appre

cia tion of the C hurch ’s w ork as the M ystica l B ody of C hrist and  

o t w hat is genera lly  know n  as the theo logy  of C atho lic  A ction , T he  

question w hich , in its techn ica l te rm ino logy 7 , cou ld seem  to  be t? f 

little  practica l im port tu rns ou t, on  fu rther exam ination , to be one  

of the m ost im portan t in all the fie ld of scho lastic theo logy · .

S uch likew ise is the case w ith ano ther question , th is one in the  

fie ld o t scho lastic ecclesio logy and also in the dom ain of pub lic  

ecclesiastica l law . It is a question  w hich is debated at som e leng th  

and occasionally w ith considerab le sharpness in our theo log ical

t A n  o u tsta n d in g ly c o m p e te n t d isc u ss io n  o f th is p r o b le m  is to b e fo u n d  in  

D o r o n z o , De sacramentis in genere (M ilw a u k e e  : B r u c e P u b lish in g C o m 

p a n y , 1 9 4 (5 ) , p p . 2 9 0 -3 0 0 .
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lite ra tu re , although , unfo rtunate ly , the m anuals w ith w hich our  

A m erican sem inarians are m ost fam iliar do no t trea t it as ade 

quate ly as do o ther tex tbooks. It deals w ith the prob lem  of the  

classifica tion or d iv ision of those pow ers w ith w hich O ur L on  I 

has endow ed H is C hurch .

In teresting ly enough , tw o m en from  the sam e pon tifica l facu lty , 

bo th F athers of the S ocie ty of Jesus in the U niversity of C ornn iil- 

las in S pain , have taken up  and  have  brillian tly  defended opposing  

positions in  th is con troversy . F r. L aw rence R . S o tillo , in h is C 'o ;., .r- 

f t 'u d i 'u iH  i i tr is p u b lic i e c c le s ia s tic i , defends the teach ing acco rd ing  

to  w hich  the en tire  pow er of the C hurch is d iv ided  in to tw o  g o te r a . 

tha t of order and tha t of ju risd ic tion . H e con tends tha t nnn t.w - 

te r iu ra  or the teach ing au tho rity belongs or perta in s to the pow er  

of ju risd ic tion , either as a species d istinc t from  the i ) ) tp é r im a or  

as constitu ting , along w ith the im p e r ii tu i or ru ling au tho rity , tw o  

functions of one and  the sam e pow er of ju risd ic tion ,"

O n the o ther hand , F r. Joach im  S alaverri, in h is T r a c ta tu s d e  

e c c le s ia , prin ted  in  the first vo lum e  of the w ell-know n S a c r a e  th e o 

lo g ia e s tn n m a , defends the position tha t the tw ofo ld d iv ision of 

ecclesiastica l pow er is no t theo log ica lly  adequate and tha t, consid 

ering the fo rm al and in trinsic natu res of these pow ers, they m ust 

be considered as rea lly and specifica lly d iv ided in to the pow ers  

of teach ing , of sanctify ing , and of ru ling .2 3 H e ho lds tha t ''th e  

pow er of teach ing , like the pow er of sanctify ing , canno t be called  

a part of the pow er of true and proper ju risd iction understood in  

a specific m anner.” 4

2  C f. S o tillo , Compendium iuris publici ecclesiastici, 2 n d ed ition (S a n 

ta n d e r , S p a in : E d ito r ia l S a l T er r a e , 1 9 5 1 ) , ρ ρ . 9 1 -9 9 .

3 C f. Sacrae theologiae summa, 2 n d e d itio n (M a d r id : B ib t'io te ca d e A n 

to res C r is t ia n o s , 1 9 5 2 ) , I , 9 3 3 -5 2 .

4  S a la v e rr i, op. cit., p . 9 4 3 . S a la v e r r i c ite s C a r d in a l B illo t’s Tractatus de 

erciesia Christi, q . 8 , § 1 , in  su p p o r t o f h is c o n te n tio n , b u t it is to  b e n o te d  

th a t B illo t d o e s n o t d e n y th a t th e g e n er ic p o w e r o f ju r isd ic tio n in w h ich  

th e  te a c h in g  a u th o r ity is c o n ta in ed  is r ea lly a n d  p r o p e r ly ju r isd ic t io n .

F ortunate ly  the w orks of bo th F ather S o tillo and F ather S ah- 

verri have gone  in to second ed itions. B oth have been duh ' rev ised  

by the ir au tho rs. E ach w riter has had the opportun ity to in spect 

the argum en ts brought fo rth by the o ther and to pub lish h is ow n  

rep lies. B oth of these d istingu ished w riters have taken advan tage  

of these opportun ities.
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T hey  have taken  advan tage of tlie ir opportun ities so tho rough ly , 

as a m atter of fac t, tha t, by the tim e thev have fin ished  exp la in ing  

the ir exact positions, it is d ifficu lt to find m ore than the vestiges 

of a con troversy , desp ite the fac t tha t each lists the o ther am ong  

the oppon en ts of h is thesis . F ather S alaverrî ho lds tha t the pow er 

of m a g is te r iu m  is specifica lly d istinc t from  the p o te s ta s r e g e n d i. 

H e adm its tha t the w ord ‘‘ju risd ic tion ” can be taken in bo th a  

generic and in a specific sense , and . from the con tex t, it seem s 

p la in  tha t he is w illing to adm it tha t the m a g is te r iu m  is a part of 

the p o te s ta s iu r is d ic t io n is , considered in th is generic sensed H :s 

con tinual em phasis is on the te rm  ‘‘specific .”

F ather S o tillo , on the o ther hand , w hile in sisting  tha t order and  

ju risd ic tion  are the tw o g e n e r a  in to w hich , the en tire pow er of the  

C hurch is d iv ided , does no t choose to decide w hether there is a  

specific d ifference betw een m a g is te r iu m  and im p e r iu m , or w hether 

these tw o are m erely d ifferen t functions of the sam e p o te s ta sP  

H ence  bo th  m en seem  qu ite ju stified  in  quo ting  C ard inal F ranzelin  

in support of the ir ow n v iew s. It w as F ranzelin ’s thesis tha t “A l

though the so lem n d iv ision betw een the pow er of order and u : 

ju risd ic tion is qu ite true and necessary , still the pow er of ju ris

d ic tion , w hich in tha t tw ofo ld d iv ision is taken in a generic sense , 

can , fo r the sake of greater clarity and because of m utually d is

tinc t properties w ith in itse lf, be again d iv ided in to the pow er of 

ru le or of ju risd ic tion specifica lly so -ca lled and the pow er of 

m a g is te r iu m  w hich is au then tic and w hich , in its fu lness, is in

fa llib le. A nd  so it is tha t the th reefo ld d istinc tion  of the priesthood  

or the sacred m in istry ’, the ecclesiastical ru le , and the au then tic  

■m a g is te r iu m  shou ld be considered as theo log ica lly true .* '7

T hus it is clear tha t in  genera l, all of those w ho  have taken part 

in th is particu lar con troversy  w ill read ily adm it tha t bo th  the tw o

fo ld and th reefo ld d iv isions of the ecclesiastical p o te s ta s  are qu ite  

accep tab le . T he encyclica l M y s tic i C o r p o r is speaks of the  th reefo ld  

pow er w hich O ur L ord  conferred  upon  the apostles and  upon  the ir 

successo rs, ‘ ‘the pow er to teach m en , to ru le them , and to lead  

them  to ho liness.” 3 O n the o ther hand , the C o d e x  iu r is  c a n o m d .

5  C f. S a la v e rr i, op. ci!., p . 9 5 1 .

6  C f. S a la v e rr i, op. cit., p. 9 4 .

'F r a n z e lin . Theses de ecclesia Christi (R o m e : T y p o g r a p h ia p o ly g lo tta  

S . C . d e P r o p a g a n d a F id e , 1 8 8 7 ) , p . 4 6 .

« A 4 S , X X X V  (J u ly  2 0 , 1 9 4 5 ), 2 0 9 . 
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in canons 118 and 218 , speaks o f th e  tw ofo ld pow er of orders and  

ju risd ic tion . A s C ard inal O ttav ian i po in ts ou t in h is in s ti tu tio n e s  

iu r is p u b lic i e c c le s ia s tic i, the orig inal w ord ing of canon 195 § 1 

inc luded the expression “po testas ord in is et po testas ju risd ic tion is  

ac m agisterii," bu t the tex t w hich w as actually approved and pro 

m ulgated m akes no m ention of any such d ivision .9

D esp ite the accep tab ility  of bo th the tw ofo ld and the th reefo ld  

d iv ision of the C hurch ’s pow er, it is m uch m ore probab le tha t the  

fo rm er is sc ien tifica lly preferab le . In the actual constitu tion of the  

C atho lic C hurch  as th is socie ty has been estab lished by O ur L ord , 

the pow er or com petence to  teach  actually belongs to the pow er of 

ju risd ic tion .

T he m ain proof in favo r of th is con ten tion is to  be found in the  

teach ing of the . V atican C ouncil itse lf. In the constitu tion P a s te r  

u c te r u u s the C ouncil declared exp lic itly tha t “ In tha t sam e apos

tolic prim acy in the C hurch un iversa l, w hich the R om an P on tiff  

rece ives as the successor of P eter, the P rince of the A postles, the  

suprem e pow er of m a g is te r iu m  is also inc luded ." It likew ise ex 

p la ins th is prim acy as a pow er of ju risd ic tion "quae vere ep isco 

palis est.’’10

T he en tire first parag raph in the th ird chap ter of tire P a s te r  

C its r n u s is obv iously  w ritten  w ith  the understand ing tha t the H oly  

F ather's pow er of teach ing is inc luded or con tained w ir ii in h is  

! 'i> tt 's t iis t t ir isd ic tio n is . T his parag raph quo tes the fina l passa tre  

irom  the decree fo r the G reeks prom ulgated by the O ecum en ical 

C ouncil of F lo rence . It sta tes tha t “ the H oly A posto lic S ee and  

the R om an P on tiff ho ld the prim acy (  te n e re  p r im a tu m } over tin ·  

en tire w orld and the sam e R om an P on tiff is the successo r o t the  

B xssed P eter the P rince o t the A postles, and is the true V icar <of 

C hri't and the head of the en tire C hurch and the fa ther and  

ttachcr of all C hristians, and  tha t the fu ll pow er of feeding , rtilm g . 

and govern ing the un iversal C hurch lias been g iven to h im  h ’. the  

B les.'.ed P eter bv O ur L ord Jesus C hrist.' !1 H ere the pov 'er or  

the com petence to teach is again m entioned as part o t the pm ver  

m  gv .-erri or to d irec t m en in the path of eternal sa lvaT im

0  C f. O ttav iani. Insiit’itioises inns publici ccelestç.stici. 3rd etiition A  ati- 

can P ress, P J47), pp . 210 f.

'■'.’D S , 1832 , 1827 . 11 D A  1826 .
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X ow  it is charac teristic of the C hurch ’s pow er of ju risd iction  

tha t ή engenders an ob liga tion or du tv on the part of those ra  

are being d irec ted tow ard ho liness and eternal life th rough the  

use of th is pow er. It is the pow er to b ind and to loose , the pow er 

w hich O ur L ord prom ised to the apostles, and w hich lie gran ted  

to S t. P eter, and  to  the rest th rough  h im , w hen H e com m issioned  

H is first V icar on earth to feed H is Iam bs, to be a shepherd to  

H is sheep , and to feed H is sheep .12

1 2  C f. John 2 1 :1 5 -1 7 . ™ II Cor. 1 0 : 5 .

It is , in o ther w ords, prim arily a responsib ility . T he pow er of 

ju risd ic tion w ith in the C hurch is possessed and exerc ised on ly by  

those to w hom  O ur L ord has g iven the com m ission and the du ty  

to  take  care  of the sub jec ts of th is socie ty . T he m en  w ho  have  been  

g iven  the  aposto lic  pow er are  bound  in  conscience  to  em ploy  it, and  

to gu ide and d irec t the fa ith fu l in the w ay of eternal sa lvation . 

T hose to w hom  the d irections are issued are , on the o ther hand , 

hound in conscience to fo llow  these d irec tions. T hus, those w ho  

hear or heed the m en to w hom  O ur L ord  has g iven the aposto lic  

pow er o t ju risd ic tion , by tha t very tac t, hear and heed O ur L ord  

H im self.

T he teach ing  au tho rity fa lls w ith in the scope o t th is pow er of 

ju risd ic tion precise ly by reason of the fac t tha t all of the in struc

tion g iven by the C hurch is defin ite ly and necessarily au tho rita 

tive . W hen the C atho lic C hurch issues a teach ing , it does no t 

m erelv se t fo rth som e proposition w hich it sees tha t m en should  

accep t. It presen ts a doctrine w hich its ch ild ren  are bound  in  con 

sc ience to accep t. It acts in such a w ay tha t, shou ld the sub jec ts 

of the C hurch refuse to accep t tha t teach ing and take it as the ir 

ow n belief, these peop le w ould thereby be gu ilty of sin against 

G od . Γ η its teaching , the true C hurch acts in such a w ay  as to  be  

"b ring ing in to cap tiv ity every understand ing un to the obed ience  

of C hrist.” 13

In  defend ing h is ow n con ten tion tha t the  is no t a

part of the pow er of ju risdic tion in any proper or specific sense  

o t the te rm , F ather S alaverri has com e fo rw ard w ith a very in 

te resting d istinction . H e ho lds tha t the C hurch 's teach ing pow er 

inc ludes the capacity to com m and and to pass judgm en t on ly  

d a c tr ii ia l i te r . A ccord ing to h is exp lanation , the n u in is tiH im  as 

such dem ands the inw ard assen t of the in te llec t and decides au 
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tho rita tive ly the confo rm ity or d ifforrn ity of som e doctrine w ith  

the deposit o i d iv ine  fa ith . A ny  com m and  or judgm en t w hich  deals  

w ith ou tw ard or ex ternal acts is rep resen ted as belong ing to the  

pow er of ru le or ju risd ic tion . F ather S alaverri sees exam ples o t 

the exerc ise of these tw o pow ers in the fo rm ula of the detm ition  

o t the Im m acu la te C oncep tion . T he actual enuncia tion of the doc 

trine and the w arn ing tha t those w ho presum e to th ink o therw ise  

‘"are condem ned by the ir ow n judgm en t, have su ffered sh ipw reck  

in the m atter of the fa ith , and  have fa iled from  the un ity of the  

C hurch" 14 w ould all fa ll under the head ing o i the  pow er o i tw g - .s -  

te r iu m . T he sta tem en t tha t these peop le have incu rred the penal

ties estab lished by law if tltev shou ld be so unfo rtunate as to  

express the ir den ia l of the defined  doctrine in w ords or in w riting  

w ould , acco rd ing to F ather S alaverri, fa ll under the head ing < >f 

the pow er of ru ling or of ju risd ic tion .1 ”

N ow  th is particu lar d istinc tion is essen tia l to the position taken  

by F ather S alaverri in th is con troversy . A lthough he lis ts C ard i

nal B illo t am ong the au tho rities w ho support h is ow n con ten tion  

on th is question , h is teach ing is no tab ly d ifferen t from  tha t of In s  

great predecesso r in the fie ld of ecclesio logy . It w as B illo ts con 

ten tion tha t, w hile fo rm ally considered , ecclesiastica l pow er is 

righ tly d iv ided in to tha t of order, n ia g is te r i i tm , and ju risd ic tion , 

"the pow er of m a g is te r iu m , considered concre te ly and in so far as  

it F as in separab ly attached to it the righ t to com m and o lied ience  

o i fa ith from  its sub jects , is no t d istingu ished adequate ly from  rhe  

pow er of ju risd ic tion .''1C F ather S alaverri. on the o ther hand , 

tends to look alw ays fo r ev idences of specific d istinc tion betw een  

the teach ing pow er and the pow er of ju risd ic tion in the C hurcn , 

and to  overlook  or at least no t to stress the fart tha t in the concre te  

there is no adequate d istinc tion betw een the tw o .

It w ould seem  tha t the d istinc tion to w hich . F ather > ?.laverr; 

has had recourse in ju stify ing b is stand on th is question is .la rlw  

accep tab le . In the first p lace , it is w orthy of no te tha t Iw -w ings  

f-> rth neither reason nor au tho rity  in . support of h is cn itcn iton trea t 

the teach ing pow er d irec tly affec ts c-rdv inw ard acts. T oe one cita-

u DB, 1 6 4 1 .

l- Ci. S a la v e r r i, ap. cit, p . 9 4 4 .

1 β B illo t . Tractatus de ecclesia Christi (R u m e: G r e g o r ia n U n iv er s ity , 

1 9 2 7 ) , p . 3 3 9 .
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tion to w hich he appeals tu rns ou t to be a sta tem en t w hich has 

no th ing d irec tly to do w ith the question under d iscussion .17 It is 

sim p ly the sta tem en t tha t, in the A c ta  of a C ouncil, a proh ib ition  

or precep t m ust be considered as d istinc t from  the defin ition or 

the judgm en t abou t doctrine . It is qu ite obv ious tha t such a d is

tinc tion ex ists , bu t there is abso lu te ly no th ing to ind ica te tha t the  

teach ing  pow er of the C hurch , precisely as such , is no t com peten t 

to deal d irec tly w ith ou tw ard ly expressed statem en ts abou t the  

fa ith .

A ctually , the opposite w ould seem  to be the case . B y its very  

natu re , the activ ity of teach ing is d irected tow ard the transm ission  

of tru th . It looks to  the accep tance of a doctrine by the persons to  

w hom  tha t doctrine is addressed . B ut, w hen it is teach ing  done by  

hum an beings, it looks also , by its very natu re , to the m anifesta

tion of tha t doctrine by the person  to w hom  the teach ing  has been  

d irec ted . A  doctrine is recogn ized precise ly as acqu ired  or learned  

by reason of the fac t tha t it is accu ra te ly expressed  by the person  

w ho is being taugh t. It is defin ite ly and essen tia lly a part o i the  

teach ing  process to dem and and to evaluate responses to the con 

ten t of the teach ing .

A nd , in the case of the C hurch ’s n ia g is te r iu in , it is the pow er 

w hich is described as “bring ing in to cap tiv ity every understand ing  

un to the obed ience of C hrist : A nd  hav ing in read iness to revenge  

all d isobed ience . . . .” 18 It is in the very act o i teach ing tha t the  

C hurch incu lca tes the d iv inely revealed tru th s in to the m inds of 

m en , and it is also in tha t sam e act and process tha t it proh ib its  

and proscribes inaccu ra te in terp re ta tions of the d iv ine m essage .

T he great good tha t com es from  an exam ination of th is con 

troversy  is a rea liza tion  of the fac t tha t the teach ing of the C atho 

lic C hurch is au tho rita tive in a un ique sense . U ltim ate ly it is O ur 

L ord H im self w ho teaches w ith in the C hurch , and the doctrines  

se t fo rth in H is nam e and by H is au tho rity by H is m in isters de

m and  fu ll accep tance on the part of all the sub jec ts of the C hurch . 

W hen the e c c le s ia d o c e n s acts , it inev itab ly b inds the consciences  

or all C hristians to accep t its teach ings and to m anifest tha t ac

cep tance. It fo rbids, by the very natu re of its activ ity , any in -

S a la  v e r r i r e fe rs to th e a u th o r o f th e n o tes a p p e n d e d to th e se co n d  

sc h etn a  o f th e V a tica n  C o u n c il’s Constitutio de ecclesia, op. cit., p . 9 4 5 .

Cor. 1 0 :5 , 6 .
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accu ra te sta tem ent abou t the doctrine w hich has been proposed , 

or any  refusa l to rece ive tha t doctrine as the personal tenet of the  

persons to w hom  it is addressed . T he m an w ho re jec ts tha t teach 

ing , re jec ts O ur L ord H im self.

T here is, of course , no o ther agency in all the w orld w hich is  

com peten t to teach au tho rita tive ly in th is w ay . T he au tho rities of  

the civ il socie ty are ab le to issue com m ands or law s, w hich the  

sub jec ts of tha t society m ust obey under penalty of sin against 

G od , T hey are no t, how ever, com m issioned or em pow ered to ad 

vance any  teach ing w hich  m en m ust accep t as true and w hich they  

can re jec t or m isin terp re t on ly at the price of sin against G od .

Id le ju risd ic tion of the sta te , although a genu ine ju risd ic tion , 

does no t carry w ith it or con ta in any pow er of u ia r i is te n itn i . It is 

on ly w hen w e rea lize tha t the ju risd ic tion  w hich G od . has gran ted , 

to the perfec t society w hich is H is true C hurch actually con ta ins  

th is teach ing pow er tha t w e can beg in to apprecia te the w orth of 

the C hurch and the perfec tion of its doctrina l au tho rity .

U ltim ate ly , w e m ust no t allow  ourse lves to fo rget, the perfec tion  

o i the C hurch ’s teach ing au tho rity is such tha t the C hurch itse lf 

does no t need to  add any o ther ju risd ic tional act to its au tho rita 

tive condem nation  of som e teach ing at variance w ith tha t doctrine  

in order to im pose upon its sub jec ts the ob liga tion to accep t tha t 

declara tion w ith a true and inw ard  assen t, and in order to fo rb id , 

under penalty of offense against G od H im self, any ou tw ard ex 

pression  of opposition to  w hat the  C hurch has taugh t. T he teach ing  

:»w er of the C hurch is inheren tly and essentia lly ju risd ic tional. 

T he m an w ho  is sub jec t to the au tho rity of the C hurch has a du ty  

befo re G od of accep ting the acts of the ecclesiastica l u ic iy i. iM r iiim  

w ith a sincere and genu ine inw ard assen t. H e is ob liged to m anl

iest tha t accep tance , and to refra in from  any  ora l or w ritten oppo 

sition to or m isin terp re ta tion of w hat O ur L ord , acting th rough  

the e c c R 'sM  d o c e n s , has proposed au thorita tive ly  fo r h is gu idance  

in H is C hurch .

Jo s e p h  C l i f f o r d  F e x t o x

i  h e  C a th o lic U d iv e rs i ty  o f A m e r ic a  

i l 'a s h in g to n , D . C .


