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It belongs to the reason
to direct to the end,
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INTRODUCTION

This book is a historical introduction to a problem. The
problem is the nature of law, that is, the relation between
the concept of law and the philosophy of intellect and will.

It is an introduction, first, because it does not pretend
to consider all the authors who may have contributed to
the development of this problem and, secondly, because it
does not profess to treat everything that the authors who
are considered may have said on the subject.

What the work does propose to do, however, is primarily
to consider those texts of certain authors which convey
their main thought on this subject,] and secondarily to
indicate which of the two solutions that will be encoun-
tered seems preferable and the reason why. As occasion
offers, related questions that still need further investiga-
tion will also be pointed out.

The problem that concerns us here has its roots deep in
the history of the philosophy of intellect and will. Without
a knowledge of this history the problem itself cannot be
fully understood, and unless it is, it will be approached
with a cast of mind that precludes seeing the direction in

i Because of the fact that, for those interested, the original Latin texts are
available, it has been considered unnecessary to reprint them here. Exact refer-
ences will be given for every statement attributed to an author; statements are
either close paraphrases or translations. (All translations, from whatever lan-

guage, are the present author's and will be indicated by quotation marks.)
i
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2 THE NATURE OF LAW

which the solution lies.2 There is, therefore, a necessity for
examining the period in which this philosophy grew and
matured. This period, in general, extends from the thir-
teenth to the early seventeenth century. The philosophiz-
ing about law before this period (for instance, of Plato,
Aristotle, Cicero, Gaius, Ulpian) was more of a general
nature, lacking as it did a well worked out philosophy of
man’s intellect and will that could serve as a means of re-
fining the concept of law. The thinking about law that
followed this period even until today (as found, for in-
stance, in Grotius, Hobbes, Pufendorf, Savigny, Wolff,
Kant, Bentham, Holmes, and many others) either drew
directly upon the riches amassed during this period or
gradually fell away from the heights then attained accord-
ing as the philosophy of man’s nature was lost sight of. The
sociological notion of law so prevalent today, based as it
is on no definite philosophy of man, is a prime example of
this. It is to authors, therefore, of the vital middle period
that we must give our attention.

Since the thirteenth century two philosophies of intel-
lect and will have developed: the one based on the primacy
of the will, the other founded upon the primacy of the in-
tellect.

The proponents of the primacy of the will vindicate the
will's freedom of election by a complete causal independ-
ence of the will from the intellect. The cause of the free-
dom of election is solely in the will. The function of the
intellect is only that of a conditio sine qua non. The dear-

2 CL below, p. 226, notes 3 and 4.
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est aim of this group is to keep the will autonomous, to
keep it completely independent of any physical necessity
that might be imposed upon it by the intellect. Man is
essentially a free creature.

Those who hold the primacy of the intellect, on the
other hand, explain the freedom of election by a causal
dependence of the will upon the intellect. Freedom of
election has its metaphysical source in the intellect. The
interaction of the intellect and will is one of mutual causal-
ity. Man is essentially a knowing creature.

In other words, the question is: What is the nature of
the will? Is the will, in the act of choice, of such a nature
that the action of the intellect with it is only that of a pre-
requisite condition? Or is the nature of the will such that
it depends causally upon the intellect in the very act of
choice? To express the problem in its metaphysical impli-
cations: Is the will the principle not only of morus but also
of ordo, or is the will the source of motion, while the intel-
lect alone is the principle of order?

These are radical divergencies and their results on the
practical level are enormous. If the will is conceived as
autonomous, then it alone can direct and command; and
since command is law, law becomes an act of the will.
Further, because the will can be put under no physical
necessity by the intellect, neither can it be subjected to
moral necessity by the intellect presenting means as neces-
sary for an end. Hence the source of moral necessity, of
obligation, is subjective—the will itself! In this system of
thought, order and finality are to be found within the will.
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On the other hand, if the will is conceived as having its
metaphysical root in the intellect, then, of course, direc-
tion and command can pertain only to the intellect. Hence
law is an act of the intellect. And since the intellect is al-
lowed a causal interaction with the will, it can impose
upon the will the moral necessity of acting according to
the relation of means to an end that it might propose. The
source of obligation is, then, for this group the objective
relation of means necessary to attain an end.} Here objec-
tive order and finality, attained by the intellect, are outside
the will.4
In the first of these positions where obligation depends
upon the will of the lawgiver, a law that would not oblige
directly in regard to the thing commanded but only to
the payment of the penalty if the lawgiver so willed, is
quite conceivable; and civil life is, in large part, not di-
rectly a matter of conscience. In the second position where
obligation does not depend upon the will of the lawgiver
but upon the objective nature of means necessary to attain
an end, a law that would not oblige directly in regard to
the thing commanded is wholly illogical and unthinkable;
and every act of civil life has immediately some moral con-
notation, great or small. Of importance also is the fact
that the relation between the concept of law and its foun-
dation in psychology is basically the same as that of con-
3 This necessity, of course, includes means that are both absolutely and rela-
tively necessary to attain an end. Even such a contingent thing as, for instance,
a traffic law is somehow necessary for the attainment of the common good.
4 The importance of finality in determining the nature of the intellect and
will is also shown in the specification of the moral act. See the excellent work

of J. Rohmer, La finalité morale chez les théologiens de Saint Augustin a Duns
Scot (Paris: Vrin, 1939).
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tract, vow, and prayer.® Such then are, in general, the two
positions we are about to examine.

Francis Suarez, S.J., writing in the seventeenth century
and summarizing the opinions of those who had written
before him, clearly indicates the relation of the concept of
law to the philosophy of intellect and will. For, he says,
those men have held that law is an act of the will who held
that command is an act of the will. As witnesses to this he
calls upon Henry of Ghent, John Duns Scotus, O.F.M.,
William Ockham, O.F.M., Gabriel Biel, and Alphonse de
Castro, O.FM.® Since these men played so important a
part in the development of this position and especially in
the formation of the mind of Suarez, one of its final great
exponents, they, together with Suarez, will constitute one
group to which we shall give our attention.

On the other hand, St. Thomas, writing in the thir-
teenth century, also points out the relation of the concept
of law to the philosophy of intellect and will, and his
thought crystallized in favor of law being an act of the in-
tellect, and obligation being founded upon the objective
relation of means to end. To law, he says, it pertains to com-
mand. Command, however, being an act of the intellect,
law is also an act of the intellect.7 Since St. Thomas was in-
fluenced by his master, St. Albert, and because certain
authors who embraced and expounded St. Thomas were
of such importance later, the other group to which we
shall turn our attention will be composed of St. Al-
bert, O.P., St. Thomas himself, Thomas de Vio (Cajetan),

5 Cf. below, chap. 6, note 39.
e Suarez, De legibus, 1, c.5, n.6.
zSumma theologiae, 1-11, .90, a.i, sed contra.
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O.P., Dominic Soto, O.P., Bartholomew Medina, O.P.,
and St. Robert Bellarmine, S.J.§

Our method will be to examine first the philosophy of
intellect and will of each author inasmuch as it has a rela-
tion to law and obligation. In this regard, a knowledge of
the prudential series 9 in general is presupposed, and only
those aspects of it will be treated in individual authors
which have a bearing on our problem. Secondly, the au-
thor’s position on law and obligation will be examined,
as well as the relation he makes explicitly or implicitly be-
tween it and his psychology. Likewise here, a knowledge of
the general theory of law 10 is presupposed, and only that
part of an author’s treatment will be given which directly
contributes to our purpose.

Though various kinds of law may be considered
throughout our inquiry, it is well to remember that what

is said of them as law is true of all law.

s The reason why certain other authors have been omitted from these two
groups will be indicated below: cf. pp. 24, 148, 161.

8 Cf. Lottin, Principes de morale (Louvain: Mt. César, 1947), I, 252-66; the
excellent article, “Prudence,” by Noble, Dictionnaire de théologie catholique,
XIIT, 1023-76; M. Cronin, The Science of Ethics (Dublin: Gill and Son, 1939),
I» 593-632-

i° For the general idea of law, see A.-D. Sertillanges, O.P., La philosophie des
lois (Paris: Alsatia, 1946); Molien, “Lois,” Dictionnaire de théologie catholique,
IX (1926), 871-910; M. Cronin, op. cit., pp. 633-59.
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THE PRIMACY OF THE WILL IN THE
CONCEPT OF LAW






CHAPTER 1

HENRY OF GHEN’}‘

)|

Henry of Ghent (igiyP-gg) stands at the head of a long
line of eminent men who held the primacy of the will both
in their psychology and in their philosophy of law and
obligation. The question may well be asked: What was it
that disposed these men to consider the will rather than
the intellect the superior faculty?

As far as Henry of Ghent is concerned, a partial answer
to this question may be found by considering the condi-
tions under which he lived. Henry was a master in theology
at the University of Paris from 1276 until 1292. Aver-
roism, with its doctrine of the unity of the agent intellect,
the eternity of the world, and especially the negation of
free choice, had first been condemned in 1270. In 1277 a
second condemnation followed, and among the con-
demned propositions were some that were aimed at St.
Thomas' teaching, especially his doctrine on free choice.

As Henry viewed Thomism he saw in it only a danger-
ous invasion of theology by pagan and infidel philosophy.
Being genuinely disquieted, then, and thoroughly sus-
picious of Averroism and Thomism, he took an active part
in bringing about their condemnation and served as ad-

9
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visor to Etienne Tempier, the bishop of Paris, who pro-
mulgated both condemnations-|

As a consequence, Henry’s Whole doctrinal approach
was at a different angle from that of St. Thomas. Matter
could exist without form; there Was no real distinction be-
tween esse and essentia; the principle of individuation was
not matter but a negation of divisibility; the human intel-
lect depended on divine illumination in the act of cogni-
tion; and—what concerns us m°St here—-the will, and not
the intellect, was the prime faculty. This last point is the
clue to the principal historical antecedents of Henry,
namely, the teachings of August|ne.

Augustine had given great emphasis to charity, saying
that charity is the one thing commanded by the Scrip-
tures? and that it is nothing el$e but a good will.3 Pro-
ceeding further, Augustine tended to rule out external
purpose and finality in the action of the will. The reason
for the will’s action, he said, was to be found within the
will itself.4 Such an emphasis on tjie will—as the faculty
in which charity, the greatest of vjrtues, resides and the
power which finds the cause for its action within itself—
could not help but result in a doctrine of the primaCy of
the will.®

iFor a fuller account of these condemn*", Etien .
lowphte au moyen dge (Pans: Payot. 1947), PR $8 f. Concerni  Henry's w?rks
(Paris &S @’ > PP 427 M- Wilf: Et“des wHenJde Gand

2 St. Augustine, De doctrina Christiana, 11- /m:,_ ot

2 Enarrationes in Psalmos, 36, senn. ak‘t {‘pr
Trinitate, Lib. VIII, cap. 10, n. 14 (PL, H* Lp».* ane
mum, cap. 4. n. 15 (PL, XXXIII, 739). > 9 NN\’ EPutol«e 161 ad Ht‘rony.

4 De diversis quaestionibus, LXXXIII, Lib. J D NS
tiones in Psalmos, 55, n. 17 (PL, XXXVI, 658),* 30 X1 205 rf Ertarra-

e As Professor Gilson says, . . the will in ....

Un» aoctnne necessarily becomes
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It should be noted, too, that Anselm, upon whom Henry
also draws, made Augustine’s primacy of the will the foun-
dation for his theory of justification.6 In fact, it became
the very definition of justice itself. For Anselm, justice is
the rectitude of the will preserved solely on account of
itself,7 and for no other end outside the will.§*As a con-
sequence, the will in electing can be under no necessity.®
In fact, liberty itself is defined in terms of this power of
preserving rectitude for no other reason than on account

of rectitude itself. This is liberum arbitrium and free
will.10

Will pre-eminent. What are the reasons given by Henry
fordeciding that the will is superior to the intellect? Henry

the dominant faculty of the human soul" (Introduction a I'étude de S. Augustin
[Paris: Vrin, 1931], p. 295).

e For Anselm’s dependence on Augustine, see C. Filliatre, La philosophie de
Saint Anselme, ses principes, sa nature, son influence (Paris: Alcan, 1920), p. 17.

7 De veritate, cap. 12 (PL, CLVIII, 482): cf. De concord, praesc. Dei cam lib.
arbit., cap. 6 (PL, CLVIII, 516).

»Ibid. (483).

8De concordia praescientiae Dei cum libero arbitrio, cap. 6 (PL, CLVIII,
516). The question may be asked: If necessity is thus ruled out, how can the
will be obligated to act for an end? One is tempted to compare this statement
of Ansehn with Kant’s statement that the precise difference between the hypo-
thetical and the categorical imperative is that the hypothetical denotes that
an act is necessary as a means to an end, whereas the categorical denotes an act
as necessary in itself without any relation to any other end. Cf. Immanuel
KanVs Werke, VoL 1V, Grundlegung zur Metaphysik der Sitten (Cassirer ed.,
Berlin, 1922), p. 271.

10 Loc. cit. For the importance cf the will in Anselm, see the brief account
by J. Sheets, “Justice in the Moral Thought of St. Anselm," The Modem School-
man, XXV (1948), 1932-39. On the development of the concept of liberum
arbitrium in general, consult O. Lottin Psychologie et morale aux XII « et XIII -
siicles (Louvain: Mt. César, 1942), chaps. 1-2.

The fact that these statements were made by Augustine and Anselm from the
ascetical point of view and therefore admit of a correct interpretation, is one
thing; the fact that they are used by others as a foundation for philosophical
explanations of the nature of the intellect and will, is quite another.
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says that, that power is pre-eminent whose habit, act, and
object are pre-eminent. But this is true of the will. There-
fore the will is the pre-eminent power.ll

The proof of this statement lies first, says Henry, in the
fact that the habit of charity—than which there is no
greater—resides in the will.12 Henry here cites Augus-
tine,13 thereby showing, as was mentioned, one of the prin-
cipal sources of his own inspiration.

The second reason why the will is superior, according to
Henry, is that its acts are superior. That which is always
acting and moving is nobler than that which is acted

upon.l4 The will is that which first moves itself as well as
other powers of the soul and as such is superior to all
others, including the intellect.15 In fact, the intellect, be-
cause it is concerned with particular ends, is contained
under the will, which is concerned with the universal end.
Hence it is the will which “moves, impels, and directs
reason.”” 18
Here for the first time we find Henry attributing to the

will the act of directing—an act that implies a knowledge
of the relation of means to end. Others later, such as Scotus
and Suarez, will do the same thing. If there is any doubt
whether Henry means this literally, we can be assured that
he does. For, in explaining that that which directs is su-

1l Aurea quodlibeta, Quodl. 1, .14, f. 17T, A-B.

it Ibid., 0.

i’ The reference which Henry gives is De Trinitate, Lib. XIV.

1% Ibid., C. Here Henry refers to Augustine, De Genesi ad litteram, XII, and

De libero arbitrio, I11; Aristotle, De anima, I11; Anselm, Liber de similitudini-

bus.
is Ibid., A.
1- Ibid., f. 17V, B-C.
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perior to that which is directed, he says that directing can
be of two kinds. Either it can be on the part of one in au-
thority, such as the master directing the servant to do some-
thing. Here the master directing is clearly the superior.
It is in this way that the will directs the intellect. Or di-
recting can be on the part of one who is ministering, such
as a servant who carries a light before the master. In this
case such direction on the part of the servant is inferior be-
cause the master can cease to follow the servant whenever
he wishes and may proceed on his own. This is the way the
intellect directs the will. The will, if it wishes, can with-
draw from the direction of the intellect and "by its own
power of knowing can direct itself.” IT

Wi ith this startling statement the full nature of the will
begins to appear. Besides being the source of all move-
ment, it can also know and direct, acts which even Henry
admits are also acts of the intellect. The will, like the mas-
ter, is capable of everything the servant is capable of, and
more. It is autonomous. It is practically a supposit by
itself. It can be placed under no necessity by the intellect
presenting the good. If it should be objected that the intel-
lect must causally enter into any action of the will by
presenting the good known, Henry still keeps the will
independent by responding that it is not reason knowing
which moves the will, but the good known.I8§

The way is now open for the will, when considered later
as that of the lawgiver, not.only to move but to direct.

n Ibid., D (italics added).
1» Loc. cit.
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What is more, it need not now be necessitated to act ac-
cording to what the intellect presents as objectively neces-
sary for the attainment of the end.

The third reason why Henry believes that the will is
superior is that its object and the manner of its attainment
are superior. The object of the will is the good taken ab-
solutely, and as such has the nature of an absolute and
ultimate end. The object of the intellect, however, is the
true which has the nature of some good as known and
hence as a subordinate end which is further ordered to an-
other as to the ultimate end.l19 God is the highest possible
object of either the intellect or the will, but the way the
will attains God is higher than the way the intellect at-
tains Him. For the will, since it is inclined to its object
and is received in it, is perfected by its existence in the
object. The intellect, on the contrary, receives its object
into itself so that the object is perfected by its existence in
the intellect. So in regard to God, the will is perfected
more in possessing God by giving itself over to Him than
the intellect is by receiving God into itself through know-
ing Him. For in giving itself over to God as the good, the
will is in a way converted into Him inasmuch as it then
exists in God.20 Or to put it another way, the intellect pos-
sesses its object only as a disposition of itself, as light in
the air is a disposition of the air. The object, however, of
the will is in* the will like a flame changing the will into
itself and making them identical, as a flame in the air

is Loc. cit.
»> Summae quaestionum ordinariarum, 1, a.48, q.2, f. 30V, L-K.
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changes the air into itself. Thus the will is one with the
object: it is immersed in it through love. This penetra-
tion can never be effected by the intellect, for “love enters
in, where knowledge remains without." In sum, it is
nobler to be converted into a noble object than to possess
that object simply by way of a disposition.21

The superiority of the will also appears in Henry's ex-
planation of freedom. Although, as he says, the intellect is
free after a fashion, the will is much freer. This is true be-
cause the will is a faculty which produces the act through
which it acquires its object by virtue of a principle within
itself and without any impulse or retraction from another.
The intellect, on the other hand, is impelled and deter-
mined by the object in its first act of understanding and
itis also impelled to act or not to act by the will. Hence the
will is much freer than the intellect.22 Therefore the rela-
tion between the intellect and the will is not one of mutual
causality, but the intellect is only a condition for the ac-
tion of the will. Freedom is in the intellect “only as an
occasion.” 23

Command: of the will. With the role of superiority al-
ready conferred on the will by Henry for the various rea-
sons given above, it is not surprising to find him adding
to the will's prerogatives the act of command.24 For, he
says, command belongs to that power which is supreme

siIbid., f. 32", T.
Aurea quodlibeta, Quodl. X1V, q.5, f. 347V, C-D.

s’ Ibid., Quodl. 1, q.15, f. 19V, D. Cf. Suarez below, chap. 6.
Ibid., QuodL IX, q.6, i. 86v, B.
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and has free dominion. For Henry that power is, of course,
the will. Henry defines command as the intimation to an-
other of something to be done.25
Elaborating on why command should be attributed to
the will rather than to the intellect, Henry adduces three
reasons: from the standpoint of the one commanding, of
the one commanded, and of the thing commanded.26
First, then, in regard to the one commanding. When-
ever many things contribute to the constitution of one
thing, one of the contributing causes must be regarded
as principle.27 And because, as has already been shown,
the will is superior, it belongs to the will to command. For

the will can act against reason; it can force it; it can with*
draw from its judgment; it can prevail upon it to consent.
True, the will cannot will what is unknown. Hence there

is need of a previous act of the intellect which, by an inti-
mative motion, inclines the will to command. This, how-
ever, is not the command but an act disposing in regard
to the command, because by it the will is not at all fettered.
Otherwise, if the will were fettered by this act, it would be
more than mere motion: it would be compulsion, and
command would then be of the intellect. So, because by
this act the intellect only disposes the will to command, it
had best be called only an order (jussio) and command
should be reserved only for the will.2§ Here again it is

obvious that Henry is averse to allowing the intellect any

25 Lac. cit.

2p it should be noted that this is the passage referred to by Suarez, De legibus,
I, c-5, n.8.

st Aurea quodlibeia, Quodl. IX, q.6, f. Syr, A.

ssibid., f. Syr, D.
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true causality in its action on the will. It can at most only
dispose. Hence command must be of the will.

Secondly, inregard to the one commanded. The relation
between the one commanded and the one commanding is
such that the former must of necessity obey the latter.29
This is the case in regard to all the other powers and the
will. They must all of necessity obey the will.30 Hence,
once again, command can be an act only of the will.

Thirdly, in regard to the thing commanded. What is
comanded, Henry says, is an act to be performed by the
one receiving the command. No command is ever given if
the act to be executed does not fall within the competency
of the one expected to do it. But no other power can com-
mand the will in regard to its own act. Only the will can
command itself. Therefore only "the will can command,
not the intellect.” 31

11

Henry of Ghent seems to have made no attempt to
state explicitly the essence of law in terms of the psycho-
logical principles he had already established, as others did
later. However, two things he did treat in regard to law
which show implicitly what he considered the essence of
law and its psychological implications, namely, the foun-
dation of obligation and the nature of pure penal law.

Law and obligation. In regard to obligation Henry asks:
Why is a subject obliged to obey? He answers that subjects

#>1bid., f. 87V, D.
Ibid., i. 87T, D.
or Ibid., £.88r, D-f. 88v, A. Cf. ibid., Quodl. 1, q.14, f. 17y C.
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are obliged to obey their superiors in regard to those things
which are for the common welfare.32 Why is this true?
Because the end intended by the prince or prelate is the
peace and well-being of the commonwealth which the in-
dividual subjects are also obliged to intend, since they are
parts of the community.33 Henry then proceeds to give an
explanation of the foundation of obligation which, at first
sight, seems to be in terms of objective finality, but which
ultimately turns out to be quite otherwise. Because, he
says, means to an end derive their necessity from the end
for which they are necessary, if one is obliged to intend the
end so also is one obliged to intend the means necessary
to attain the end and to place acts that will be ordered to
the end. Therefore, since it is the part of princes and su-
periors to determine (ordinare) in these matters what,
when, and how means are necessary for the end, every sub-
ject is obliged to obey the statutes set up by superiors in
regard to means necessary for the end. This is true in re-
gard to those things without which the end could not be
attained at all, as well as in regard to those things without
which it could not be attained conveniently.}34 Hence,
once again, subjects are obliged to obey the statutes of
superiors which are for the common welfare.3§

Does this mean that the foundation for obligation is the
objective relation between the means considered in their
very nature and the common good, which relation the su-
perior cannot determine, but only take account of and

»2Ibid., Quodl. XIV, q.8, t.2, £.3521-, B.
» Ibid., C.
M Loe. cit.

Ibid., f. 352V, A.
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judge accordingly; or does it mean that the foundation for
obligation is subjective, the will of the superior determin-
ing what means shall be placed, not primarily because the
means of their nature may or may not contribute to the
common good and the superior is thereby necessitated to
so judge, but simply because it is his prerogative to so will?
Henry has just said that it is the office of the prince or su-
perior to ordain in these matters “how they are necessary
for the attainment of the end.” 36 This seems to indicate
that he favors the latter opinion. But such a vague and
general statement hardly warrants a definite conclusion.
We must seek more conclusive evidence.

Purely penal law. Such evidence is unmistakably fur-
nished when Henry asks the question: Do all laws oblige
in conscience to that which is commanded?3T Is the foun-
dation of obligation such that the lawgiver has no choice
whether the law will oblige in regard to the thing com-
manded? Or is it such that he may will and intend that the
law oblige, not in regard to the thing commanded, but
only in regard to the payment of the penalty? Henry's
answer is that there may be laws which oblige only to the
payment of the penalty if the lawgiver so wills. Why? Be-
cause the source and foundation of obligation is the will
of the lawgiver.

Let us see how Henry arrives at this conclusion. First he

s«Loc. cit.

»r Ibid., Quodl. Ill, q.22, L i, f. 129V. This seems to be one of the earliest
attempts to explain and justify philosophically the theory of purely penal law.
Castro says Henry was one of the early authors who developed this idea, and
Suarez refers to him as one of the antiqui who held this position.
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assures us that what the legislator primarily intends is the
observance of the law and the doing of good deeds. Any
penalty that may be attached is intended only secondarily:
to spur on the obstinate.38§ Hence every law with a penalty
attached obliges in conscience somehow. But when and
how? 39

This depends on how a penal law, that is, one with a
penalty, is instituted. It may be instituted in one of two
ways. It may be instituted as a double statute with one
legal and one penal statute. For instance, in a religious
order there may be a statute that “no one should speak
after Compline,” which is a legal statute. Immediately
there is added that, “if one does speak after Compline, he
must say the seven penitential psalms.” This is the penal
statute. In this manner of legislating, Henry says, the legal
statute is principal. It does not depend upon the second or
penal statute. Rather, of itself, it obliges in conscience,
both because of its form and because of the fact that the
intention of the lawgiver is that it so oblige.40

The other way in which a law may be instituted is as
one single penal statute. For instance, again in a religious
order, there could be a statute in this form: “Whoever
speaks after Compline shall say the seven penitential
psalms.” Now, in such a statute two things are to be con-
sidered: the form of the statute and the intention of the
lawgiver. As to the form, it is obvious that what is pri-
marily legislated is the penalty, and the observance on

38 Ibid., Quodl. HI, q.22, L 1, f. Igor, C.
3» Ibid., D.
40 Loc. cit.
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account of which the penalty is imposed in no way is in-
eluded in the form of the statute. Therefore such a penal
law, considered as to its form, says Henry, “obliges only
to the payment of the penalty and in no way in conscience”
to the observance of what is commanded. With regard to
the intention of the lawgiver, this may be to bring about
observance indirectly through restraint or fear, so that
acts which are in themselves bad will never occur or so that
acts which are indifferent in themselves but forbidden by
the superior will happen less frequently.4l Hence, since
it is the intention of the lawgiver, such a penal statute
obliges in conscience only to the payment of the penalty,
not to the thing commanded. For “in such a case the
penalty is sustained without fault, though not ivithout
cause.” 42 From this passage it seems safe to conclude that
the foundation of obligation is, for Henry, the will—the
intention of the lawgiver.

Why is it that never once does Henry attempt to solve
this problem of penal law in terms of finality: in terms of
the objective necessity of means (silence after Compline)
to the end (the common good of the religious community)?
Why did he not apply what even he himself had said in re-
gard to the means deriving their necessity from the end? 43

At the very least, it can be said that the idea of finality

*]1 Ibid., t. 131T, A-C. Henry'’s inclusion under the matter of law of what was
good or bad in itself as well as what was indifferent, was later repeated, as we
shall see, as a basis for distinguishing between what was necessary and what
was only useful, and for distinguishing between laws that obliged in conscience
to what was commanded and laws that obliged only to the payment of the
penalty. Cf. below, Scotus, chap. 2, note 62.

«2Ibid., C. This distinction between sine culpa and sine causa will be en-
countered again in Castro; cf. below chap. 5.

<s Cf. above, p. 18.
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was not a principle operative in Henry’s thought when he
attempted to solve these problems. What could be the rea-
son for this? Is he consistent? The reason for it and the basis
for his consistency are one and the same: his philosophy
of intellect and will. Henry had said that the command
is of the will. If this is so, then obligation, which derives
from command, must also be founded on the will and in-
tention of the lawgiver. This seems to have been the
guiding principle in the back of Henry’s mind when he
wrote on purely penal law.

Attention must be called at this juncture to a point of
the utmost importance in the history of the development
of this question. Henry of Ghent, as did (and do) many
others, takes for granted that the meaning of law, which
includes the source of authority and basis of obligation,
in the civil union is analogous to that of the religious
union. In fact he says: “In this matter I see no differ-
ence between the relation of clerics or laymen to their
superiors.” 41 This assertion has been flatly denied. Caje-
tan, Soto, Medina, and Bellarmine say that if the word
“law” is to be used in regard to religious unions, its mean-

ing is absolutely equivocal.45

Henry of Ghent, then, is a man of great importance in
the development of this question. He was often quoted (as
we shall see) in the centuries that followed as the great pro-
ponent of the primacy of the will. Command was an act

**Ipid,, f. 352r, C; cf. ibid., f. ijir, D. Cf. also, for instance, below: Castro,
chap. 5, and Suarez, chap. 6.

45 Cf. below: chap. 9, p. 155; chap. 10, p. 175; chap. 11, p. 193; chap. 12,
p. 216.
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of the will. Hence law was an act of the will. Because the
will was free from any physical necessity on the part of the
intellect, so also was it free from any moral necessity thence

imposed. Therefore the foundation of obligation had to be
the will itself.



CHAPTER 1I

JOHN DUNS SCOTUS

1

John Duns Scotus, O.F.M. (1266-1308)] with great
clarity saw that the heart of this question was: What is
the nature of the will? He taught at Oxford in 1300 and at
Paris in 1302, and was greatly influenced by the previous
condemnations of 1270 and 1277. For him, as for many
others of his generation, these events were powerful and
decisive factors in determining their approach to the prob-
lem of the nature of intellect and will.

It was easy to see where the Greek necessitarianism of
Aristotle, as embodied in Averroism and Thomism, led:
to a denial of liberty in man and in God. Now, in this
position the intellect was the prime faculty, and it was the
intellect’s necessitating influence on the will that led to
such disastrous results. Consequently Scotus’ work was
cut out for him: to save liberty by vindicating the primacy
of the will?

iSt. Bonaventure (1221-74) was not included here because his treatment of
this matter is not as full or as important as Scotus’.

2 For the life and works of Duns Scotus, see Mariano F. Garcia, O.F.M.,
De vita et doctrina B. Joannis Duns Scoti (7th ed.; Quaracchi, 1914); also
Bernard Landry, Duns Scot (Paris: Alcan, 1922). On the supremacy of the will
in Scotus, consult Paul Vignaux, Justification et predestination au XIV ’ siécle
(Paris: Leroux, 1934), chap. 1.

«4
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Will is primary. For Scotus, then, the will was man’s
greatest power, his “most noble perfection.” 3 As a matter
of fact, the will was a principle that was uniquely distinct
from all others.4 Why was the will nobler than the intel-
lect? Because—as Augustine, Anselm, and Henry of Ghent
had said before him—charity is a habit of the will and it
is more perfect than either faith or hope, as the apostle
Paul had pointed out.® Charity perfects the will and makes
itjust; this truth is the basis for our friendship with God.®
Then, too, that power is primary which has the principal
part in beatitude. This obviously is the will. Hence the
will is primary.7 With such emphasis on charity and love
of God, it is not surprising that Scotus’ first practical prin-
ciple was one that pertained to the will: Love God.§

Thus for Scotus the will, and not the intellect, was man’s
noblest perfection because it was precisely this which dis-
tinguished him from the brutes. Man is essentially differ-
ent from the brute because his will is not moved by natural
necessity.® The distinction, therefore, between nature and
liberty, between intellect and will, is radical. Each has its
own proper way of acting. The intellect acts after the man-
ner of nature. The will has a unique mode of action, it
acts freely.l0 Whereas the intellect is moved by an object

* Reportata Parisiensia, 11, d.25, n.3, 17. In 1639 an Opera omnia was edited
by Wadding at Lyons. This was reprinted by Vivés in Paris, 1891-95.

*Metaph., IX, q. 15, n.8.

» Commentaria Oxoniensia, 1V, d.49, q-4- A critical edition Of the first two
books of this Commentary has been published by Garcia at Quaracchi, 1912-14-

*Ibid., 111, d.26, n. 18; cf. ibid., d.34, n. 17; ibid., IV, d .49 ,n.3.

t Rep. Par., 1V, q.3, n.7.

» Comm. Oxon., 1V, d.46, q.1, n.10.

» Quodl., q.21, n. 14.

to Ibid., q.16, n.13; cf. Oxon., IV, d.49, q-»°, n-s- 0%0”’» 1 «1-1, q-4! QuodL,
q.16, n.4.
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with natural necessity, the will freely moves itself.ll In
other words, the intellect elicits its act necessarily and is
determined by its intelligible object; whereas the will is
completely indetermined and is not necessitated in any way
by the intellect, in regard either to specification or to exer-
cise.

Hence the intellect is not allowed a true causal part in
the action of the will. Its function is limited to that of a
condition. ““Nothing but the will is the total cause of will-
ing.” 12 "For the act of willing, nothing except the will
is required.” 13 The will itself is the adequate cause of its
determination.l4 If it should be objected that the deter-
mining of the will to act or not must be on the part of the
intellect representing the object, Scotus answers that this
cannot be the case. If this were so, it could only be because
the intellect cannot determine the will indifferently to one
of two contradictories except by demonstrating the one
and paralogizing or reasoning sophistically in regard to
the other, so that there would be deception in the conclu-
sion. Therefore, if that contingency by which the will acts
or does not act should be from the intellect dictating ac-
cording to the above conclusion, then, according to this,
nothing would contingently proceed from the will of God,
because He neither paralogizes nor deceives.l5 Hence

Quodl., q.16, n.6; cf.Oxon., 1V, d.46, q.i, n. 10-11.
12 Oxon., 11, d.25, n.22; cf. Rep. Par., 11, d.25, n.20. Cf. below, Suarez, chap. 6.
is Quodl., q.ai, n. 13-17; cf. Metaph., IX, q. 15.
i< H. de Montefortino, Venerabilis Johannis Duns Scoti summa theologica
ex universis operibus eius concinnata (Rome, 1900), I, q.83, a.i; cf. Rep. Par.,
1, d.io, q.3, n.4. Cf. Henry of Ghent, above, chap. 1.
is Oxon., II, d.25, n.23.
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“nothing is so much in the power of the will as the will
itself.” 16 Indeed, the will alone is supreme.ll

That the essence of the will consists, for Scotus, in its
complete freedom and indetermination from any necessity
coming from outside itself and in its power to choose be-
tween opposite alternatives 18—and not in a necessary in-
clination to the good in general—is shown by his explicit
rejection of the Aristotelian principle (and Thomistic, for
that matter, too) that, as the intellect necessarily assents to
first principles in the order of speculation, so also the will
necessarily assents to the ultimate end in the order of ac-
tion.19 The will can will the end freely, in general as well
as in particular.20 Unless this is admitted, he says, we are
immediately confronted with many fallacies. Thus the
conclusion would have to be admitted that, just as we as-
sent to a necessary conclusion on account of principles, so
also we “would have to assent necessarily to those means
which lead to an end on account of the end.” This, he says,
is false.2l It is false because, first, the will does not neces-
sarily follow that order in its acts which things that can
be willed have of their nature. Nor, secondly, is assent
here similar. For there is necessity in the intellect deriving
from the evidence of the object necessarily causing this as-
sent in the intellect, but the goodness of the object does

1« Ibid., d.7, n.23; cf. Quodl., q.16, n.4. This is a quotation from Augustine,
Retract., 1, c.22.
it Rep. Par., 1V, d.49, q.s, n.6.

is Quodl., q.18, n.9.
is Oxon., I, d.1, q.4, n.2. This is quoted by St. Thomas, Sum. theol., 1-11,

q.90, a. 1, ¢; cf. also ibid., I, q.82, a. 1, c¢; I-I1, q.8, a.2, c.
20 Oxon., 1V, d.4g, q. 10, n.g.
st Ibid., 1, d. 1, q-4> n.2. Cf. ibid., If, d.7, n.27.
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not necessarily cause the assent of the will. The will freely
assents to any good, whether it be greater or less.22

In this capital passage one thing should be noted im-
mediately. Scotus makes no distinction between physical
necessity and moral necessity. When he says: “We would
have to assent necessarily to those means which lead to an
end on account of the end,” he does not make it clear that
in attacking Aristotle’s and Thomas’ principle on the
point of physical necessity he is also throwing out their
foundation for moral necessity. For, while it would be true
that there would be no liberty if man were physically
necessitated to choose means that led to an end, so also it
is true (as, for instance, St. Thomas says) that there is no
objective reason why he ought to choose them unless they
are necessary for the end. Scotus’ failure to clarify this
point here, at least would indicate that the possibility of
moral necessity being founded on objective finality had
made little or no impression on him. The will itself was
sufficient explanation.

So, concerning this Aristotelian proposition, Scotus
continues that it is at most only a simile, namely: as
the intellect, tending orderly to truth on account of prin-
ciples, assents to the conclusion, so the will, tending or-
derly to what is the end, tends to it on account of the end.
But there is no simile, he says, expressed by the proposi-
tion if there is question of comparing the powers, since
the intellect is moved by the object with natural necessity,
whereas the will freely moves itself. Moreover, there is no
simile in regard to the necessity in question. For the con-

iiQxon., 1, d.1, q.4, n.«.
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elusion is known necessarily through the principle, but
means are not thus necessarily sought on account of the
goodness of the end.23

Scotus admits this is against those who ( like Thomas)
held that the will necessarily wills the end, but not the
means to the end.4 If you object that the will as nature
wills the end, but that as will it wills the means to the
end, Scotus replies that opposed ways of acting can-
not be in the same power, especially the modes
“natural” and ‘“‘free.” Because, if the will is related
to the end naturally and to the means freely, it will not be
one active power in respect to these, and then there will
be no power at all which chooses means to the end on ac-
count of the end.25 The will, therefore, considered as an
elicitive principle, would be both active and passive in
seeking the end. Therefore it would be both active and
passive under the same aspect, which is impossible.26

This basic distinction between nature and freedom
further serves as the foundation for the distinction be-
tween willing that which is satisfying or contributive to
happiness in general,27 and willing that which is just and
to be sought in and for itself.28 The inspiration here is, of
course, Anselmian.29As Scotus says, inasmuch as the will

is a mere natural intellectual appetite, it is inclined to

23 Quodl., .16, n.6.

2« Oxon., 11, d.5, q.2, n.6.

25 Ibid., 1, d. 10, n. 10.

2p p. Minges, O.F.M., Joannis Duns Scoti doctrina philosophica et the-
ologica (Quaracchi, 1930), I, 307. Cf. Oxon., 1V, <149, q. 10, n.13.

21 Oxon., 111, d.26, n.21.

2ezb:d_, rv, d.49, q.4, n.6.

2»Ibid., 11, d.6, q.2, n.7. Cf., e.g., Anselm, De concord, praesc. Dei asm
lib. arbit™ cap. 13 (PL, CLVIII, 538); De voluntate (PL, CLVHI, 488).
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seek whatever is satisfying; but inasmuch as the will is
free, it must control this natural appetite and act accord-
ing to justice.30 The action of the free will must be just
and right in order that its natural inclinations be con-
trolled.31

That justice is to be sought for its own sake is something
that received great stress in Anselm.32 This fact was not
lost on Scotus. For justice was not to be willed as a means
to some end—even one’s own perfection, it seems3}—but
solely “in and for itself.” 34 What is of the utmost impor-
tance here is that it is against the nature of the will to do
otherwise.35 What distinguishes the will from all other
appetites is that it can will a good (even to another) on
account of the good itself only.36 In other words, when the
will embraces a true good in and for itself, it acts in a
higher way than when it chooses on account of an end.
The basic reason why Scotus was led to speak thus seems
to be that in his mind it was only natural, like the brute,
to seek your own perfection and the satisfying (com-
modum )\vhich led to it.37 But it was to act in a way dis-

>«Oxon., II, d.6, q.2, n.8-9; cf. ibid., d.25, n.23.
*1 Rep. Par., 11, d.23.

42 Cf. above, chap. 1.
Oxon., 1V, d.28, 11.2-d.2g, n.2. This statement should be compared with

that of St. Thomas in which perfection of seif is clearly indicated as of the
metaphysical essence of love: ", . . for every man God will be the whole rea-
son for loving inasmuch as God is the whole good of man. For if, by an im-
possible supposition, God were not the good of man, there would be no reason
for him loving' (Sum. theol., 11-11, q.26, a. 13 ad 3).

34 Oxon., 111, d.27, q.i, n.3. Cf. Rep. Par., 111, d.29, n.2; Oxon., IV, d.49,
q.2, n.20.

45 Oxon., IV, d.49, q.2, n.22.

wlbid., q.5, n.6.

471bid., q.10, n.3.
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tinctly human, that is, freely, to seek not your own end but
justice in and for itself.38

Command: of the will. With the will and its freedom so
dominating Scotus’ thought, the command could hardly
be other than an act of the will. The intellect can com-
mand neither itself nor the will; whereas the will can com-
mand both the intellect and itself.39 The reasons for this
assertion seem to be, first, the will is the moving power.
Hence all other powers of the soul must obey it?0 The
will, therefore, is independent of the judgment of reason
and can move itself against it?l Secondly, command is of
the will because the intellect in pointing out the truth
can only incline to action, but the will can dictate that the
thing be done?2 This means that the intellect does not
enter into the action of the will as a true cause. It is rather
ordered to the act of the will?3

True, Scotus gives the end on account of which acts are
chosen (for instance, commoda) its proper recognition;4
but will it be the intellect that will be given the office of
ordering these acts as means to the end? Again, as in Henry
of Ghent, it will not. It is the will which orders.45 If con-

firmation is needed regarding the full meaning of "order”

t*Ibid., q.5, n.3. Cf. ibid.. 111, d.26, q.1, n. 17.

*»Ibid., 1V, d.14, q.2, n.5.

<0 Rep. Par., 11, d.42, q.4, n. 14.

«1 Oxon., 1V, d.49, 1-4- n-16

«2Ibid., d.14, q.2, n.5.

*3 Ibid., d.6, q.11, n.3.

**Ipid. I, d.1, q.2, n.14. Cf. ibid., TV, d.6, q.5, n.2; ibid., 1, Frol., q.4,
n.44.

‘5 Ibid, 11, d.30, q.2, n.3.
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(ordinare), Scotus will not hesitate to make one of the
most radical statements in his psychology: “The will has
the power of comparing just as the intellect has and as a
consequence, when things are presented o it, it can make
a comparison as the intellect can.” 46 The will, therefore,
is truly capable of ordering—thus implying the percep-
tion of a relation—means to ah end.

With the will now capable of commanding and order-
ing, the foundation for Scotus’ philosophy of law and

obligation is well prepared.

1T

Law: of the will. Scotus’ definition of law does not im-
mediately reduce law to its psychological essence, that is,
whether it be an act of the intellect or of the will. He
merely says in general that law is a practical truth pro-
claimed by one having authority.47 Nor does the relation
between law and obligation appear from his explanation
that it is called law (lex) because it binds or obliges (ligat)
those to whom it is given 4§ and that it is for the common
good.49 That wisdom, prudence, and authority are re-
quired in the legislator,60 still leaves the matter somewhat

vague.

Ibid., d.6, q.i, n.6 (italics added). In view of such statements as this,
it seems futile to defend the "intellectualism' of Scotus. Cf. Minges, op. tit.,
1, 287.

Rep. Par., 1V, d. 15, q.4. n-9-

<sLoc. tit.
Oxon., 1V, d.14, -2, n.7. Cf. ibid., d.46, q.i, n.11; Rep. Par., 1V, d.15,

q.4, n.10.
to Rep. Par., 1V, d.15, q-4, n.9. Cf. Oxon., 1V, d.15, Q:8: n-6.
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When, however, quoting Augustine, he says that no law
is just unless it descends from the divine law as a practical
conclusion from practical principles,5| we are led to the
divine law as possibly furnishing a clue to the answer we
seek: the nature of law and obligation and its relation to
Scotus’ psychology.

Does divine law pertain to the divine intellect or to the
divine will? Scotus is quite definite that divine law per-
tains to the divine will, which also, as we shall see,
is the source of obligation.

Why does Scotus place divine law in the divine will? Be-
cause, true to his philosophy of intellect and will in gen-
eral, the will, human or divine, cannot be put under any
necessity by the intellect presenting intelligible essences.
It mustremain free to determine of itself what is right and
true in the practical order. Hence, Scotus says, it is only
the divine will which is capable of commanding what is to
be done, and this is law. True, the intellect apprehends
what is to be done before the will wills and commands it.
But the divine intellect does not apprehend determinately
"This is to be done,” which would be to dictate or com-
mand. Rather, since the divine intellect is neutral or in-
different, it is the divine will that determines by its own
willing the law: “This is to be done.” The divine intellect
then apprehends as true that this is to be done.52 Further,
just as a law is true if it is in conformity with the divine
will, so it has its rectitude and order from the divine will.

si Oxon., 1V, d.15, Q-3> n-7-
S2 Ibid., d.46, q. 1, n. 10.
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The rightness of a law depends upon its acceptance by the
divine will.58 Even justice itself is in direct dependence on
the divine will.54

Obligation: from the will. Now, if the will can deter-
mine the rightness of a law, is this not the same as saying
that the will can determine the order of means to an end?
Can the will determine the necessity of means over and
above that which would seem to follow from the very es-
sence of the means? In a word, what for Scotus is the
foundation of obligation?

In explaining the relation of means to end Scotus says
that a person may be turned away from the ultimate end
in one of two ways: either formally by explicitly rejecting
the end, or virtually by rejecting the means which are ne-
cessary to attain the end, thereby virtually rejecting the
end.85 The first way of turning away from the end, that
is, formally, is a special sin, hatred of God. The latter way
of turning from the last end, that is, virtually, is common
to all mortal sin, the rejection of a means necessary for
the end. Scotus now asks the important question: What is
the reason why certain means may be necessary? One pos-
sible answer would be that, created essences being what
they are (the creative act being therefore presupposed),
human acts of their very nature have a necessary relation
to man’s end and that necessity must be founded upon
this relation. To say this, however, would be contrary to
the freedom from essences as presented by the intellect, a

mlbid., 1, d.44, q.i, n.2.
i*Ibid., 1V, d.46, q.1, n.7-1».
s® Ibid., 11, d.37, q.1, n.8.
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freedom that Scotus has already given to the will. Hence
the only consistent response for him is to say that necessity
comes only “from the divine command willing that cer-
tain acts be performed.” B The foundation of obligation,
therefore, in Scotus is the divine will.

That the divine precept which Scotus speaks of is a
positive precept (and not the creative act of the divine
will, which could broadly be called a precept) is shown by
what he says concerning the foundation of necessity or
obligation in the Decalogue, which is divine positive pre-
cept. Although in regard to those acts which are concerned
with the end formally and which are expressed in the first
table of the Decalogue, Scotus is willing to say that they
have a necessary relation to the end, nevertheless in regard
to all other acts, that is, those virtually connected with the
end (the means to the end), which are expressed in the
second table, he insists that any necessary relation they have
to the end comes only from the divine precept. For in-
stance, “adultery and murder in themselves would not be
sins if God should revoke the precept.” §T The fact that,
man’s essence being what it is, these acts would of their
very nature be contrary to it and therefore bad, does not
mean that for that reason he would be necessitated or
obliged to avoid them. Man’s end could be attained
through these acts if they were not positively forbidden.88

In other words, although man's intellectual nature may
indicate which acts are good or bad, the necessity or obli-
gation to place or omit them must come from another

Loc. cit.
st Ibid., 1V, d.50, q.2, n.10.
Ibid., 111, d.37, n.5-8.
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source. It must come from the positive precept and com-
mand of the divine will. In sum, although man’s nature
may be a lex indicans, it is not a lex obligans.69 The good
act is not necessarily aright act. The good act is so because
of a relation to nature. A right act implies something
different, a relation to end.60 Ockham and Biel would
soon repeat this same distinction, as would many others
during the succeeding six hundred years.6l

Even Scotus’ basis for distinguishing between mortal
and venial sin is not primarily in terms of relation of the
act to the end: whether the act makes the attainment of
the end absolutely impossible or only impedes progress
toward it. His basis for distinguishing is in terms of pre-
cept and counsel. If an act comes under a precept and for
that reason is necessary for the attainment of the end, its
omission is mortal. If, on the other hand, the act does not
come under a precept, but is only a matter of counsel and
therefore is only useful in reaching the end, then its omis-
sion is only venial.62

Having made the necessity of certain means for the end

»8 As Montefortino commenting on Scotus says, the principles of the natural
law "do not have the force of a law which obliges, unless there is an act of
the will commanding that they be done” (op. cil, II, q.94, a.i adi, p. 609).

*0 Compare the opposite opinion of St. Thomas (Sum. theol., I-1I, q.21,
a.i).
*1 Cf. below, Ockham, chap. 3; Biel, chap. 4; Suarez, chap. 6.

uOxon., 11, d.21, q.t, n.3; cf. Rep. Par., 11, d.ai, q.i, n.3. It should be
noted that Scotus’ distinction between necessary and useful, though not
felicitous as a basis for distinguishing mortal and venial sin, is well taken in
regard to precept and counsel. If a precept or law is concerned only with what
is somehow necessary for the common good, then that which is only useful is
not the matter of law as such. Failure to realize this has resulted in later
authors including both what is necessary and what is useful under strict
law, with the consequence that laws which commanded what was necessary
were said to oblige to what was commanded, and laws which commanded
what was only useful were said to oblige only to the payment of the penalty.
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depend upon divine precept, it is only consistent for Sco-
tus to declare that a large number of acts which do not
come under any precept are indifferent, not only in the
abstract but also in the concrete. Hence a large number of
acts are neither meritorious nor demeritorious. They are
supernaturally indifferent.63 Acts could actually be placed
which have no relation to man’s last end, the beatific vi-
sion. Here Scotus sets up the distinction between a philo-
sophical and a theological fault. A man might sin against
the demands of his intellectual nature. This would simply
be against reason and therefore a philosophical sin. Only
if a positive divine precept were violated would it be a
matter of true morality and therefore a theological sin. In
human action the line between the philosophical and the
theological is, for Scotus, sharp and distinct.64 The stage
was gradually being set for the controversy on the pecca-
tum philosophicum 65 that followed some three centuries
later. The two currents of thought which met head on
during this controversy still show themselves in the vari-
ous attempts now being made to solve the problem of the
relation of moral philosophy to moral theology.

In Scotus, then, we have the metaphysics of the primacy
of the will brought to its highest development. Just as in

33Ibid., d.41, n.4. Cf. Quodl., q.18, n.g; also Bonaventure, In II Sent., d.41,
a.i, q.3, Resp. (Quaracchi ed.), II, 944 and ad 5, p. 945; also ibid., q.a, Resp.,
p. 940.

e* Ibid., d.37, q.i, n.8.

As Montefortino explains, commenting on Scotus: “. . . whatever would
be represented as against the judgment of reason would be considered an evil,
not moral or theological but only natural and philosophical. For it would be
against the dictate of reason, but it would not be against the law command-
ing and forbidding. Therefore it would be an evil against nature, but not a
moral evil” (op. cit., II, q.91, a.i, ad arg., p. 590).
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his psychology the will is free from any necessity imposed
by intelligible essences and liberty is exclusively of the
will, so in law the will of the lawgiver is not ultimately
determined or necessitated by the objective relation of
means to end, and obligation comes from the act of the
will commanding. If Scotus had written on penal law, it
would have been only consistent for him to say that the
lawgiver could will to oblige in conscience or not, as he

saw fit, since all obligation comes from the will.



CHAPTER III

WILLIAM OCKHAM

1

William Ockham, O.F.M. (1299-1349) was a man of ex-
tensive influence, as is attested by the followers he has
had and the number of schools in which his doctrine was
taught.l

Ockham taught at Oxford from 1312 to 1320 and fol-
lowed Scotus (though he opposed him on many points),
and the Franciscan tradition in general, in regard to the
primacy of the will and the meaning of law. But there was
a particular reason why he was led to assume this position.
It was his theory of universals. For Ockham, the universal
had no reality outside the mind. What actually existed
outside the mind was only the individual. The universal,
then, was only a term in the mind that signified the object
of which it took the place, or for which it substituted in a
proposition. This function of the term in taking the place
of the object Ockham called “supposition.” 2

1 For details of the life, works, editions, and general philosophic position of
Ockham, consult P. Boehner, The History of the Franciscan School, Part 1V,
William Ockham (mimeograph, Detroit: Duns Scotus College, 1946). Boehner
maintains that the name is William Ockham, and not William of Ockham (op.
ctt.,p. 1). On the primacy of the will in Ockham, see Paul Vignaux, Justification
et prédestination au XIV- siécle (Paris: Leroux, 1934)- chap. 3, pp. 127-40.

2 For a brief account of Ockham'’s doctrine on this point, see S. C. Tomay,
Ockham: Studies and Selections (La Salle, Ill.: Open Court Publishing Co.,
>938)-
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The obvious consequence of such a theory of supposi-
tion is the nullification of the value of objective essences.
Applied to the moral order, this meant that human acts
have no definite objective essence: they are not good or
bad by their very nature. And since, in the absence of ob-
jective essences which would be participations of the
divine ideas, the divine intellect could not be the source
of morality, this source had to be the divine will.}

Will more noble. Ockham’s approach, then, to the ques-
tion of which is the nobler faculty is through his phil-
osophy of signification. Ockham held that the powers of
the soul were really identical with the essence of the soul.4
For, what is meant by the word ““intellect” is the substance
of the soul as being able to know, and the word “will”
merely describes the substance of the soul as being able to
will.5 Thus there is one substance of the soul having acts
distinct in reason alone, which therefore can have differ-
ent denominations. When the soul elicits the act of know-
ing, it is called intellect; and when it elicits the act of
willing, it is called will.® So, if it is said that the intellect is
the nobler power, it is true; if it is said that the will is the
nobler power, thatis true also. For they are both in no way
distinct, either in reality or in reason. Intellect and will
are oply words or names that connote distinct acts of know-
ing and willing.7

» Professor Gilson says: “The moment we radically suppress essences and uni-
versal archetypes, there remains no barrier that can restrain the arbitrariness of
the divine power” (La philosophie au moyen dge [Paris: Payot, 1947]. P- 652).

* Super quatuor libros sententiarum (Lyons, 1495), I1, q.i4> K-

»Loc. cit.

«Loc. cit.

TZhid., I, d.i, q.2, K.
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However, Ockham is willing to say that, granting the
above distinction between the acts of knowing and of
willing, then the will is the nobler power.8 Why should
this be so? Because the act of loving which is connoted by
the will, is nobler than the act of knowing which is con-
noted by the intellect. Of course it could be conceded that
the intellect is prior to the act of willing which is connoted
by the will. So the act of knowing is a partial efficient cause
with respect to the act of willing. It can exist naturally
without the act of the will, but the act of the will cannot be
without the act of the intellect. It should be borne in
mind, however, says Ockham, that such priority on the
part of the intellect does not imply that it is more perfect
than the will.9

With the will thus receiving the honor of being the
nobler faculty because it connotes the act of love, Ockham
proceeds to draw the basic distinction between nature and
will, as Scotus had done. The necessity of nature is
completely opposed to liberty. Nature and the will are
active principles having opposite ways of action. What is
the principal reason for this? The will freely wills the end,
whereas nature must incline to it with natural necessity.
Proof that the will freely wills the end is that it is the same
power which wills the end and the means to the end.
Hence it must have the same manner of acting, because
diverse modes of acting argue diverse powers. But the will
acts freely in regard to means to the end. Therefore it acts
freely in regard to the end itself.10

sLoc. cit.

*Ibid., 11, q.24. P.

10 Ibid., 1, d.i, q.6, B. The verbatim similarity between this text and Scotus'
Oxon., 1, d.i, q.4, is too obvious to be missed. CI. Scotus above, chap. 2.
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Ockham proceeds to elaborate on why the will can
freely will the end, thereby indicating the importance he
attaches to this point. The reason why the will can
freely will the last end in general, he says, is because it is
in its power to love happiness or not. It can seek happiness
or not seek it. This is so because the will can refuse some-
thing if the intellect dictates that it should refuse it. But
the intellect can believe that no happiness is possible, be-
cause it can believe that the only state possible is the one
that we now de facto see. Therefore it can refuse every-
thing thatis contrary to the state which we now see, and as a
consequence it can reject happiness.Il

Ockham offers this confirmation. The will can refuse
that in which it believes it would not be satiated. But it
can believe that it would not be satiated in whatever is
possible to itself. Hence it can refuse everything possible
to itself. Now it is certain that it can reject whatever is
impossible to itself. Therefore it can refuse whatever it
wishes.

Besides, whoever can efficaciously will an antecedent,
can will the consequent which is known and thought to be
the consequent. But a person can efficaciously will not to
exist and he can evidently know that not to be happy is a
consequence of not existing. Therefore he can will not to
be happy, and consequently he can refuse happiness. Ock-
ham says that this is borne out by the facts. Many who have
the use of reason—those who believe in a future life, as
well as those who do not—kill themselves or expose them-
selves to dying. Therefore they will not to exist. Some who

11 ibid., p.
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have the faith, knowing and believing they can attain hap-
piness if they do not sin, choose to sin knowing and be-
lieving that on account of such sin they will receive eternal
punishment. All this could not be possible unless it were
possible for them to reject happiness, not only in general
but also in particular.l2 Of course, like Scotus, Ockham
admits that man has a natural inclination to his own per-
fection, but that does not mean that he has a natural in-
clination to his last end, happiness.13

The result of this metaphysics of will is the same as it
was for Scotus. “Necessity of action” can come only from
within the will as from “something intrinsic to an acting
principle,” and not from any objective relation between
means and end that the intellect may present from in-
telligible essences.l4 Why? Because either the end moves
and necessitates the will to act, or the will moves itself. But
the end cannot move the will to act. If it did, there would
be no freedom. The end does not necessarily move the will
in regard to any created act. Therefore the will moves
itself. It has no determination from the object.l5 It has
only a greater or less approximation, which does not cause
necessity. This is shown by the fact that a different ap-
proximation of the patient to the agent does not cause
necessity of acting. It causes, at most, only more intense
action, as in the case of a warm object and other objects to
be warmed which are more or less proximate to it. But
different potencies of an object (for instance, seen and not

isfoc. ciz.

is Ibid., X.

1« Ibid., B.

is There seems to be a contradiction between this and what Ockham says in
regard to the act of knowing being a partial efficient cause of the act of willing.
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seen) seem to be only a diverse approximation of the ob-
ject of the act of the will to the will. Therefore it neither
diversifies necessity nor causes necessity. It only makes
the act more or less intense.l6 For these reasons, then, the
will is put under no necessity of acting by the end.

Again it should be noted that, as in the case of Scotus,
Ockham makes no distinction in this discussion between
physical and moral necessity. The same criticism of it,
therefore, must be made which was made in regard to
Scotus’ position.l17

So, with respect to the interaction and intercausality of
the intellect and will, Ockham says that if the will of neces-
sity conforms to reason in eliciting its act, then it is no
more free than the sense appetite. Because when there
are two indifferent things which can be caused by diverse
causes, if each of these things equally and with the same
necessity is related to the causality of the diverse causes,
each of them will be equally free. Now, granted the hy-
pothesis that the will necessarily conforms to the reason
when eliciting its act, then the will is indifferent to not
willing and willing. With equal necessity it is related to
the causality of the causes, just as the sense appetite is re-
lated to seeking and withdrawing from the object. Once
the senses apprehend that this object is harmful or agree-
able, the sense appetite immediately withdraws from it or
seeks it. Nor can it resist. So, in like manner, if the will
necessarily conforms to reason, then once the intellect
judges that ““this is to be done” or “this is to be avoided,”

Loc. cit.
« Cf. p. 28 above.
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immediately the will necessarily wills or does not will.
This, of course, is obviously not the case. Hence the will
is free from any necessity to follow the judgment of the
intellect.18

Command: act of will. If the will is thus free to follow
or not follow the judgment of the intellect, such a judg-
ment is certainly not a command. Hence command can-
not be an act of the intellect. It is an act of the will.

Because this conclusion was denied by many prominent
adversaries, Ockham spares no effort in attempting to
establish his position.

Hence he says, first, if you are going to hold that the
command is an act of the intellect, regardless of how much
you say the will can move the intellect, you must face this
dilemma: either the intellect ultimately dictates that this
command be chosen or it does not. If it does, the will ne-
cessarily conforms to the intellect by willing this com-
mand. Therefore the command is not in the power of the
will, as the opposition would like to hold. Or, if the intel-
lect does not dictate that the command be chosen by the
will, then the will can will something that is not dictated
by reason. This is also contrary to what the opposition
would admit. Therefore—take it either way—it cannot
be admitted that the intellect commands the will, nor can
the will be said to be necessitated by it.19

Besides, as mentioned, the will no more depends upon
the intellect in willing than the sense appetite does on

i»Ibid., 111, q.12, a.4, 2, QQ.
i»f£oc. cit.
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sense knowledge. The sense appetite can proceed to act,
once the object has simply been presented, without any
command from sense knowledge. Therefore all the more
so can the will act without any command from the intel-
lect.20 It can act on its own command.

Besides, says Ockham still arguing the same point,
either the intellect elicits its act necessarily or it does not.
If it does, then in those things which are essentially so
ordered that if one is placed the second must necessarily
follow, the second is not in the power of the will unless the
first is. But if the intellect dictates that such a command
necessarily be elicited, it will necessarily be elicited.
Hence this command is not in the power of the will. If the
intellect does not elicit its act necessarily but freely, the
same thing follows, namely, that the act of the intellect is
first in the power of the will.2l

Again, that command by which the will is said to im-
pede the judgment of reason is an elicited act of the will.
Hence it is conformed to right reason and not to this judg-
ment of reason of which the command is destructive. For
it is certain that if it were conformable to it, it would not
be destructive of it. Therefore it is conformed to another
judgment of reason, and concerning this judgment it may
be asked, as in regard to the first, how it can be impeded
by the command. This will not be by a command con-
formed to itself, because that command would be elicited
conformable to right reason. Hence it must be impeded
by some other command. This is also an act, and conse-

co Loe. cit.
21 Loe. cit.
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quently it necessarily conforms to some judgment of rea-
son, but not to that judgment of which it is destructive, as
is evident. Therefore it must conform to another prior
judgment, and concerning this third judgment it can
again be asked, as in regard to the first and the second,
whence the judgment of reason can be impeded. Thus
there will either be a process in infinitrum of judgments
and commands, or a stand must be taken in favor of some
command which is not elicited in conformity to right rea-
son but only freely upon the mere presentation of the ob-
ject.22

Finally, the opposite position leads to the conclusion
that the first sin was in the intellect and not in the will. For
it consisted in that act which was first in our power. Con-
sequently sin could not be voluntary. Now this, says Ock-
ham, is against the teaching of Augustine and the saints.
Confirmation comes from the fact that it does not seem
impossible that God could suspend the action of a second
cause, and cause a prior act without the posterior act.
Hence He could cause that act of the intellect without the
consequent act of the will. Thus sin would be in the intel-
lect and not in the will.23

Thus, Ockham concludes, the opposite position is an
untenable one. It is not the intellect which can command
the will, but the will which can command the intellect.24

15 Loc. cit.

» Ibid., QQ-RR.

2«Ibid., QQ. It should be noted that in this entire passage the only judg-
ment of reason that Ockham seems to have in mind is that of right reason
or conscience. St. Thomas’ judicium electionis (cf. below, chap. 8) seems to have
escaped him entirely, as is to be expected in one who endows the will with the
prerogative of autonomous action.
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Ockham continues that if it should be said the will is

not free because it can act against the judgment of reason,
but it is free because it can freely command the execution
of exterior operations and it is with respect to this com-
mand that it is called free, then that also is false. Because,
when two things are so related that granted the first, the
second necessarily follows, it is impossible that the first
be present without the second following. Consequently
the second is not in the power of the will unless the first is.
But if right reason dictates what must absolutely be done
and the will commands that it efficaciously be done, it
necessarily is done and it is executed by the exterior powers
if they are not impeded. Therefore the command of exe-
cution necessarily follows the command that it be done.
Hence the will cannot be said to be free because it can
freely command the execution after it has commanded
that the act be done.25

Should it be asked whether to command the executive
powers of the exterior act is a different act from that by
which the will wills efficaciously the dictate of right rea-
son, Ockham answers that you must make a distinction. If
the act by which the dictate of right reason is willed is an
imperative act formally (such, for instance, as is an act of
heroic virtue), then it is absolutely one and the same act
by which the will wills the dictate of right reason and com-
mands the execution. For, once the former is placed the
latter follows immediately, providing there is no impedi-
ment. If, however, the act is imperative only equivalently

(f76 iasRRlce, if someone should will the dictate of reason
[]

i,
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and if, after having commanded the execution of the ex-
terior act upon the opportunity, there should be an im-
pediment), then in such a case there are two different acts.
Here the first act is imperative only equivalently, the sec-
ond formally. The first has an impediment for its object,
the second does not. The second has the present time for
its object, the first does not. Consequently there is ques-
tion here of two different acts.26

It is of capital importance to mark here that Ockham,
in the above critique, takes command as one act which
has as its object both the election of prudence which im-
plies a relation to the judgment of right reason (con-
science) and the command which implies a relation to the
external executive powers. Suarez, referring to this very
passage, takes this position of Ockham on the command.2T
By way of comparison, for St. Thomas, as we shall see later,
there is question here of rwo acrs because there are two
separate objects: one which is concerned principally with
the decision of acting or not acting (the judgment of elec-
tion of prudence); the other which is concerned with the
ordering (ordinare) of the external potvers (the command).
For St. Thomas the command is an act of the intellect
which follows the election and looks to the ordering of the
execution of means to the end.28§ The possibility, however,
of order and finality being of the essence of command is
not according to Ockham’s thought. For him, rather, the
essence of command is intimately bound up with suprem-
acy and motion of the will and its complete indetermina-

i» Loc. cit.
»7 Cf. Suarez, De leg., 1, c.5, n.8. Cf. also below, chap. 6, note 19,
2» Ct. Sum. theol., 1-11, q- 17, a.3 ad 1, and a. >, c.



50 THE NATURE OF LAW

tion from any necessity imposed by the intellect. So the
underlying reason for one or the other position is the part
given to order, finality, and ensuing necessity in the opera-

tion of the will.

11

Law and obligation. Ockham’s approach to law shows
the impact of his psychology. For him, as we have just seen,
the will is not to be placed under any necessity by essences
or end. The objective nature of things does not determine
the will’s action.

Consistently then, Ockham says that a law is something
which obliges one to avoid or do certain acts that are bad
or good “because they are prohibited or commanded.” 29
If this is Ockham’s conception of law, immediately a
question arises: Does this mean that, for Ockham, the
goodness and badness of acts comes from the will of the
lawgiver commanding that the acts be done or not done,
and not from the relation between the objective essence of
the act and the end of man? Does it mean that, conse-
quently, obligation is founded on the will commanding,
and not on the necessity of the act as means to the end?
The former seems to be true in each case.

Ockham, like Scotus, discusses these problems princi-
pally in regard to the divine will. Is the divine will in any
way necessitated or obligated by the divine essence—the
divine ideas? Ockham answers, it is not. “By the very fact
that God wills it, an act becomes good and just.”’30 The

2» Quodlibeta septem, Quodl. 11, q. 14.
«0 Sent., 1, d.17, q.3, F; cf. ibid., 1V, q.8-g, E.
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goodness or badness of an act is determined by the will.
Likewise in regard to obligation. It proceeds directly from
the divine will commanding. In fact, he says, if God should
command one person and not another, the first would be
obliged and the second would not. The first would be
liable to sin, the second would not.31 Man is obliged to will
what God wills that he should will.32

Further reasons for Ockham'’s centering law and obliga-
tion in the will alone are yielded by an analysis of his meta-
physics—or lack of it—of essences and end. If there is any
doubt that Ockham is attempting to liberate the will from
all necessity deriving from natures and their relation to
end, it is dispelled by what he says concerning the hatred
of God. Hatred of God is considered by most authors to be
“intrinsically” evil, that is, of its very essence it is opposed
to the end of man. Ockham does not share this opinion.
Not only such things as stealing and adultery but even
hatred of God Himself “can become meritorious if they
com¢ under a divine precept, just as now their opposite
comes under divine precept.” 33 All that is needed is an
act of the divine will. God can cause such acts as hatred of
Himself because the “‘essence” of an act has no necessary
relation of conformity to or difformity from the end.34

Further light is thrown on Ockham’s conception of the
relation of the “essence” of an act to the end when he says
that, if the hatred of God were caused by God alone, it
would always be on account of a good end, because God in

nibid., 1V. q.8-9, E.

#* Ibid., HI, .13, O.

*3Ibid., 11, q.19, O. Cf. Bellarmine’s opinion below, chap. it.

*flbid., F; cf. ibid., P. St. Thomas, Sum. theol., 1-11, q.21, a.l, constitutes
an interesting comparison.
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no way can be injured by the hatred of a creature.3j In
other words, God could cause an act in man which would
be essentially—intrinsically—opposed to the very end for
which God created him. When Ockham does face the
difficulty that the objective end of every act must be con-
sidered because there is an essential relation between the
act and its end, he replies with two answers which are in
regard to subjective aspects of the question and which
therefore fail to meet the main difficulty: the objective
necessity of end in every human act. He says first (having
the dictum in mind: Bonum ex integra causa, malum ex
quocumque defectu) that not every defect of circum-
stance required for a morally good act makes the act bad
and a sin. For instance, a defect of knowledge—ignorance
—excuses, as the doctors and saints agree. Secondly, he
says that if there is a defect of some circumstance of the
act that you are obliged to place, then its omission makes
the act bad. But if you are not obliged to place such a cir-
cumstance (as, for instance, the end), then the act is not
bad.30

Ockham’s determination to keep the end from entering
into the constitution of the human act as an actual cause is
shown by his description of how an act is morally consti-
tuted good or bad by the end through extrinsic denomina-
tion only. Thus if an act which is morally indifferent is
placed on account of a good end, then it does not become a
good act except by extrinsic denomination. Likewise in
regard to an indifferent act now placed on account of a bad

ss Ibid., ad 5, Q.
aefbid., I, d.i, q.i, ante J; cf. ibid., 11, q.19, ad 5, Q; ibid., q.j, ad cond. 4,

MM. Ci. also Scottis above, chap. z.
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end.37 If you should ask what goodness is added to the sub-
stance of the act which is called good by extrinsic denomi-
nation, the answer is: Absolutely nothing distinct from
what the act is in itself. The word “good” is only a name
that signifies an indifferent act which connotes a virtuous
act of a perfect will as well as right reason, in conform-
ity to both of which it is elicited. So it is in regard to all acts
of man.3§ Ockham finally openly declares his hand by say-
ing that “the goodness of an act is not on account of right
reason or on account of the end or other circumstance.
-.. Itis solely on account of an act of the will itself.” 39

Ockham, then, continues the tradition of the primacy
of the will. The will commands, not the intellect. Law is
of the will because, as in Scotus, ultimately whatever the
divine will wills, that is law. Hence obligation, the effect
of law, must have its foundation in the command of the
will.

Undoubtedly the way was made easier for Ockham to
solve the problem of the relation between will and intel-
lect, between objective essences and end, first by reducing
—according to his theory of signification—all essences,
even concrete, to mere names; and secondly by denying
that there was a real distinction between the soul and its
faculties and therefore between the intellect and will. Just
as it is characteristic of the position which holds the

JIbid., m, q.to, P.

38 Ibid., Q.

ss Ibid., R. Comparison should be made with St. Thomas’ Sum. theol., 1-11,
q. 18, where the human act is considered in its existential aspect of plenitudo
essendi.
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primacy of the intellect to acknowledge concrete essences
for what they are existentially, so it seems to be character-
istic of the position which holds the primacy of the will to
do the very opposite.



CHAPTER 1V

GABRIEL BIEL

I

Gabriel Biel (1425-95), the last important thinker of
this period who followed Ockham, was one of the clearest
and most concise exponents of nominalism. In fact, Biel
gives as his express purpose the restatement of Ockham’s
teaching.l At Tiibingen for ten years he taught the “mod-
em theology,” that is, Ockham’'s nominalism. Biel can
therefore be considered an authentic interpreter of the
thought of Ockham.

Biel's works also have an added significance. He taught
only twenty years before Luther, who knew the writings
of Biel very well. How great an effect Biel had on Luther’s
subsequent thought is difficult to determine. That he had
a definite influence on Luther, however, is beyond doubt.2

“Will”— “Intellect.” Following Ockham'’s theory of
signification and supposition,3 Biel holds that actually

tEphythoma pariter et collectarium circa quatuor sententiarum libros, Prol.,
A, 3. For general information on Biel's life and works, see Ruch, "Biel," Dic-
tionnaire de théologie catholique, 11 (1932), 814-25; "Biel," Kirchenlexicon, 11
(2nd ed., 1883), 804-8; Karl Werner, Die Scholastik des spateren Mittelalters
(Vienna: Braumiiller, 1887).

* Cf., for instance, Paul Vignaux, Luther, commentateur des Sentences (Paris:
Vrin, 1935) for the influence of both Ockham and Biel on Luther in regard to
the virtue of charity. See also K. Feckes, Die Rechtfertigungslehre des Gabriel
Biel und ihre Stellung innerhalb der nominalistichen Schule (Minister, 1925);
Theologische Quartalschrift (1925), pp. 50-76.

* Cf. above, chap. 3.
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there is no distinction between the soul and its faculties.
Therefore there is no real distinction between the intel-
lect and the will. However, a distinction can be made
according to the different meanings of the word “po-
tency.” It can first be taken as a complete description ex-
pressing what is meant by the word “potency’; or it can be
taken secondly only for that which is denominated by the
name or concept. The word “intellect” is the substance of
the soul capable of knowing; the word "will” is the sub-
stance of the soul capable of willing. Or, if you wish, the
word “form” can be substituted for substance. If the word
“intellect” is taken in the first manner, then it stands for
the soul knowing as well as for the act of knowing, that is,
both the thing denominated and the thing denominating.
Similarly, the “will” is taken for the soul denominated
and for the act of the will denominating. “Intellect” taken
in the second way stands only for the immediate principle
of the act ofknowing, which is the soul that knows, and not
for the act of knowing. In like manner the “will” stands
only for the principle of the soul and not for the act of
willing. Both intellect and will, however, connote or
formally signify the act of the soul—intellect, the act of
knowing; will, the act of willing.4

Two conclusions follow. First, the potencies of the soul
(intellect, memory, and will) taken in the first way are dis-
tinguished from one another and from the soul. Secondly,
the potencies of the soul (intellect, memory, and will)
taken in the second manner are not distinguished from the

1, d.16, q.i, M-N.
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soul or from one another, either in reality or in reason.®

The above distinction being granted, which could be
said to hold the primacy, the intellect or the will? Biel im-
mediately manifests his preference for that faculty in
which the uniqueness of man, freedom, is to be found.
That faculty is the will because freedom is in the will.
Freedom is that power which has dominion over its acts. It
cannot be forced. It has its act completely within its own
power. Such is the will. As Augustine had said, Biel con-
tinues, nothing is so completely within our own power as
the will itself.® Likewise, St. Bernard said that everything
pertaining to man is free in regard to merit and judgment
solely on account of the will. They are not free of them-
selves. Therefore the will alone is free in man.7 Hence it
was the prerogative of freedom in the will that caused Biel
to consider it the prime power.

The reasons Biel gives in explanation of the will’s free-
dom are not without importance in regard to our problem.
Immediately, following Anselm,$ he shows an inclination
to define freedom in terms of an autonomous will, one that
is no way necessitated by the intellect presenting means
necessary for an end. Thus Biel defines liberum arbitrium
as “the power of keeping rectitude of the will for the sake
of rectitude itself.” 9 What does this mean? It means, he
says, the power of conforming to the first and uncreated

«/.oc. cit.

*Ibid,, 11, d.25, q.i, H.
T £oc. cit.

>Cf. above, chap. 1.
*Ibid., D; cf. ibid., F.
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rectitude, inasmuch as ofits very nature it is for the sake of
rectitude itself. Rectitude of will is therefore conformity
to the divine will. Or, to put it another way, it is the power
of willing something conformable to the divine will.l0

But now the important question: Why? Why should
anyone will in conformity to the divine will? In other
words, why is he necessitated or obliged? Biel's answer
leaves no doubt that objective finality will play no partas a
foundation for moral necessity and obligation. For he an-
swers that a person should will in conformity with the
divine will for this reason: simply “because it is conform-
able or because the divine will so wills.” 11 This is recti-
tude for rectitude’s sake. It is “ought” simply for the sake
of "ought.” The possibility of being obliged to will pri-
marily to attain an end is herewith precluded.

This freedom of the will from any necessity imposed by
the intellect is still maintained whenever the will does act
for an end. For the will is free to choose the end of its ac-
tions. It is free to act for an end set by itself, in preference
to one set by the intellect. And if the will can choose an
end which is contrary to reason, it can also choose one
which is beside reason: neither according to reason nor
contrary to it. And it is able to do this because it is in the
power of the will to have the use and enjoyment of created
things or of its own self.12

Seeing that Biel puts such a premium on the will and
its freedom,—in fact, making it the cornerstone of his
psychology and morality—it may be well, before going on,

10 Lac. cit.
iiLoc. cit. (italics added).
12 Ibid., d.4», q.i.
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to glance briefly at how he goes about proving the freedom
of the will.

He says, drawing on Ockham, that the fact that the will
is free is evident “from experience.” Therefore it cannot
be demonstrated by anything more evident. For, first, man
experiences within himself the fact that, regardless of
whatever reason dictates should be willed, the will may
will it or not. Secondly, any attempt to prove it otherwise
titan by experience, that is, by reasoning, either assumes
something doubtful or less well known or equally un-
known. Nevertheless it can be proved against those who
deny it, by leading them to certain conclusions which all
who have the use of reason judge to be false and inadmis-
sible. For, if man would do or omit nothing through Ii-
berum arbitrium, then all human counsel would be in
vain. Even a mule would merit reward or punishment for
its acts. So also, divine precepts would be profitless to man
if he did not come to his reward by freely observing them.
It is also contrary to innumerable scriptural evidences.
And, he concludes, many other absurd consequences
could be mentioned.!3

Command: act of will. The command, for Biel, is an act
of the will. It is the ‘“actual willing that something be
done.” 14 It may be either formally or virtually impera-
tive, he explains, obviously following Ockham. It is
formally imperative when it is an act of the will actually
willing that something be done absolutely without any

ulbid., d.25, q.i, M-O.
111, d.36, q.1, B.
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conditions attached, or willing that something be accepted
without rebelling against it. An example of this would be,
if someone who intended to die for the defense of the faith
would command his inferior powers to accept death with-
out rebelling against it. This command is an imperative
act. Or take the case of a man having much money who
actually and efficaciously wills to give his money to the
poor. Such an act of the will is actually a command to his
exterior powers to give the money to the poor.l5

A command, on the other hand, which is not formally
imperative but only virtually or equivalently so, is to will
something not absolutely but conditionally, namely, on the
condition that an impediment be removed. For instance,
if a pauper would will to give everything he owns for the
sake of God—if he had it to give. Such a willing is not ab-
solute. For he cannot reasonably will to give absolutely
what he does not have to give, because of the impediment,
namely, not having the wherewithal. Likewise, a virtual
command would be to will to undergo death, if it were
imminent, for the defense of the faith on account of the
glory of God—but it is not now imminent. Such an act of
the will is imperative, not formally, but only equiva-
lently.16

Of course, such acts affect character since from them
specifically different habits are formed. First, because they
have specifically distinct objects. One act has the impedi-
ment for its object; the other, which is formally impera-

tive, does not. Secondly, because, regardless of how much
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the equivalently imperative act is increased, it will never
incline to the formally imperative act. Thirdly, because
these two acts can be separated. A person may have an
equivalently imperative act or a habit with respect to an
object, although he may never have a formally imperative
act or habit in regard to the same object.l7

As was noted above in regard to Ockham,l§ this position
takes the election and the command to be one and the
same act. The relation of the order of the means willed to
the end is not considered as a formally distinct object re-
quiring a formally distinct act. Hence, when considered
as the command of a lawgiver, the one act of the will of the

lawgiver is sufficient.

1T

Law. Law (lex), Biel says, is so called either because of
its derivation from the word ligate (ligando) or obligate
(obligando), that is, to bind; or from the word lecture (le-
gendo), that is, to dictate what is to be done. Such alaw can
be defined as “a true sign manifesting the dictate of right
reason to arational creature that he is obliged to do or not
to do a certain thing.” »

After saying that, if the sign were not manifested or
made known, no one would be obliged 20 and that it must
be of right reason in the law’giver otherwise it would not
be just,2l Biel goes on to explain what is meant by the dic-

« Loc. cit.

i» Ct. above, chap. 3.

d.37, q.i, a.1, A-B.

>>Xoc. cit.
nJbid.,B.
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tate of right reason. His use of this phrase seems, at first,
inconsistent with what he has said with regard to the com-
mand: that it was an act of the will. But this is not true,
for “dictate” here means not only an act of the reason but
also an act of the will. The right reason of the lawgiver
together with his will is the foundation for the obligation
of the inferior. If, however, it should be asked which of
these two, the intellect or the will, is ultimately the source
of obligation, then it must be answered that it is the will.
Even in regard to God, we are not obliged to will what we
know that He wills. “We are obliged to will only what He
wills that we will.” 22

Hence divine law is a ““true sign of the divine right rea-
son willing that the creature be obliged to do or not to do
something for the attainment of eternal happiness.””23
Likewise natural law is a “naturally known sign of the
divine right reason willing that the rational creature be
obliged to do or not to do something for the attainment
of his natural end which is human happiness, either in-
dividual, domestic, or political.” 24 Human positive law
is a “true sign of right reason, immediately constituted by
human authority, willing to oblige the rational creature
to do or not to do something for the attainment of a tem-
poral or eternal end consonant with reason.” 25

In all these instances it is the right reason of the supe-
rior willing that the subject be obliged that is the essence

of law and the source of obligation.2*

» Ibid., ante C.
2» Ibid., C.
Ibid., D.

Loc. cit.
This lack of preciseness of expression, whereby reason is said to will, may

for Biel be due to the fact that he makes no real distinction between the in-
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Obligation: from the will. Whatever necessity exists
between the means and the end comes, then, from the will
of the lawgiver commanding that the means be accom-
plished. For, explains Biel following Scotus,?2T in all mortal
sin the will is disordered in regard to some means neces-
sary for the end. But whence comes this necessity? “From
the divine will commanding that this means be ex-
ecuted.” 28

So in regard to the Decalogue, Biel holds the same posi-
tion as Scotus, whom he says he follows in this question.?’
Although the acts commanded by the first table—those
formally concerned with the end—may be necessarily
related to the end,30 the acts commanded by the second
table—those virtually concerned with the end—are not
necessarily related to it. The only necessity they have in
regard to the end comes from the fact that they are com-
manded by the divine will legislating. Contempt of par-
ents, the killing of others, stealing, and adultery are not
bad because they are of their objective essence opposed to
the form and essence of man, and therefore necessarily
against the attainment of his lastend. They are bad because
they are forbidden by the command of the divine will. If
it were not for the fact of this prohibitive command, men
could place all such acts and attain their end neverthe-
less.31 “God could command that a man deceive another
through a lie . . . and he would not sin.” 32 “God could

tellect and the will. Suarez, De leg., I, c.12, n.3, makes an interesting point
ot comparison. Cf. below, chap. 6.

s’ Cf. above, chap. 2.

ssf&id., II, d.35, q.1, L (italics added).

s» Ibid., 111, d.37, q.i, a.i, Q.

so Ibid., L.

st Ibid., M.

tilbid., 11, d.38, q.1, G.
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remove the command in regard to lying and then the liar
would not sin. ... As long as the law stands, every per-
nicious, deliberate lie is a mortal sin.” 33

This is possible because the divine will is for Biel, as it
was for Scotus and Ockham, the ultimate source and de-
terminant of justice and injustice, of good and bad. If God
wills something, “by that very fact whatever He has willed
is just and good.” The divine will alone, not the divine in-
tellect or the divine essence, is the first rule of good and
bad.34

With the necessity of means for the end deriving there-
fore from the command of the will of the lawgiver, it is
not surprising to find Biel making a distinction between
an indicative law and an imperative law.35 An indicative
law is one, expressed in the indicative mood, that indicates
or signifies what should be done or should not be done.
It does not, however, command that it be done or not be
done. For instance, “Whoever is avaricious will not enter
into Christ's kingdom” is an example of such a law.3” An
imperative law, on the other hand, is one, expressed in the
imperative mood, that commands that a certain thing be
done or not be done. Thus, “Thou shalt not steal” is an
imperative law.3T Now Biel has already said that obliga-
tion comes from the will of the legislator commanding.
Hence it seems that only an imperative law could be said
to oblige. And although he holds, of course, that the viola-

33 Loc. cit. Cf. below, Bellannine, chap. 12, for the opposite opinion.
3*Ibid., 1, d.48, q.i, E.

35 Cf. above, Scotus, chap. 2; Ockham, chap. 3; below, Suarez, chap. 6.
2«Ibid., 11, d.35, q.t, D.

371bid., ante E.
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tion of an indicative, as well as of an imperative law, is a
sin, yet he is willing to say that only a law which obliges is
a true law.38 If this seems to be an inconsistency, perhaps
it can be partially explained by the fact that Biel was using
two expressions, the full implication of which he did not
seem to realize. The idea of a lex indicative,, which does
not connote finality and obligation, is the product of Biel’s
theory of will. Lex obligatoria, on the other hand, is the
product of another psychology, that in which the intellect
representing order and necessity furnishes the foundation
of obligation.

Purely penal law. A law that would not oblige in con-
science to the doing or the not doing of the act specified,
but only to the payment of the penalty: was this concept
according to the mind of Biel?

At first sight it seems not. He quotes St. Thomas with
approval, that human positive laws which are just oblige
in conscience.}§ He also says, with St. Thomas, that the
justness of a law comes from its end, author, and form.40
Again, he agrees that laws oblige according to the mind of
the legislator, in the sense that epikeia now and then has
its place.41

It is only when Biel discusses the fact that all laws do
not have the force of command and therefore do not
oblige under mortal sin, that it becomes evident he holds

that all laws do not oblige to the act specified.

IV, d.16. q.3, H.
Ibid., J.
« Ibid., K.
« Ibid..L.
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Biel says that not all statutes or laws have the force of
command and therefore do not oblige under pain of mor-
tal sin. Now, how can it be determined when a law obliges
and when it does not? Biel gives three ways. The first is a
corollary of his own psychology. A law has the force of
command when it is evident that such is the wiil of the
legislator.42 If it is not evident what the will of the legis-
lator is, then there is a second way. The matter of the law
must be examined. If it is found to be something very
necessary for the common good, then the law has the
force of command. If, however, the matter is only useful,
then the law does not have the force of command. For it is
not to be presumed that the lawgiver would readily oblige
under mortal sin without sufficient cause.43 Thirdly, if it
is not certain what the intention of the lawgiver is and it
cannot be determined whether the matter is necessary or
only useful, then the words of the law must be examined.
If the words imply the threat of mortal sin (for instance:
"we command,” "we forbid”), then the law obliges
under pain of mortal sin. If, however, the words do not
imply such a threat (for instance: “we will,” “we order,”
"we warn”), then the law does not oblige under pain of
mortal sin.44

What is to be concluded from this passage? First, cer-
tainly, that if it is not the will of the lawgiver that a law

should oblige under pain of mortal sin, then the law does

*2 Ibid., M.
« Loc. cit. Biel certainly means that the matter of the law should be in-

vestigated in order that the intention and will of the lawgiver may be known.
If he meant that the matter should be investigated because the matter of itself
determines whether the law obliges, that would be inconsistent. For he has
already said that it is the will of the lawgiver that determines this.

M Loc. cit.
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not so oblige; and this because such a law lacks the force of
command. Secondly, it seems it can be concluded that, if
such a law lacks the force of command, it would not oblige
atall, even under pain of venial sin. Otherwise there could
be a law which did not have the force to command but
which obliged under sin, even venial. Therefore it seems
safe to conclude that it is according to Biel's mind that
there could be a law which did not oblige in conscience
under the pain of sin, mortal or venial, in regard to the act
specified.

It should be noted that in this passage Biel is most surely
confusing what in St. Thomas are two different questions:
“whether human law imposes on men necessity in con-
science,” 45 and “whether a religious always sins mortally
in transgressing those things that are in the rule.” 48 Biel
was not the first to confuse the two orders, religious and
civil.47 Nor was he to be the last.48 Perhaps, too, this con-
fusion is responsible for his failure to mention even the
possibility of a law that obliged under the pain of only
venial sin. It is also worth mentioning that his allowing
the useful, as well as the necessary, to be the matter of law
is later used as a basis of distinction between a pure penal
law and a true moral law.49

Biel we find, then, is in the direct line of Henry of
Ghent, Scotus, and Ockham. The main effect of his philos-
ophy of will is to make law an act of the will. Whether a

45 Sum. theol., I-11, q. 16, a.4.
«”ZL&id., II-11, q.186, a.g. Cf. especially ad 2. Although Biel does not make
this reference to Aquinas, it is evident that he had it in mind.
Cf., for instance, above chap. 1.
** Cf. below, chap. 6.
48 Cf. below, Castro, chap. 5; Suarez, chap. 6.
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law obliges or not depends ultimately upon the will of
the lawgiver. By his time the idea of a civil law that did
not necessarily oblige in conscience directly in regard to
what was specified must not have been too uncommon and

its acceptance must not have been accompanied by too

great difficulty.



CHAPTER V

ALPHONSE DE CASTRO

)|

Alphonse de Castro, O.F.M. (1495—1558) is important
as a well-known representative of a large segment of
thought of the early sixteenth century. He taught for
twenty years at the University of Salamanca and acted as
theological consultant to Cardinal Pacheo during the
early sessions of the Council of Trent.!

Castro followed the Franciscan tradition of Scotus.
Firmly convinced of the primacy of the will, he devoted
special attention to the consequences of such a philosophy
in regard to civil law. As a result, we have one of the first
works devoted entirely to this subject, entitled De potes-
tate legis poenalis (“‘the force of penal law™). In it, as we
shall see, are put forth not only the arguments in favor of
civil penal law, but also the objections which adversaries
have raised against it. Castro’s handling of these objec-
tions gives a further insight into the meaning of his posi-

tion.

That Castro had no little influence on Suarez is shown

i For Castro’s life and works, consult P. d’Alencon's article, “Castro,” Dic-
tionnaire de théologie catholique, 11 (1932), 1835-36; also Hurter, Nomenclator,
1V, 1184; Wadding, Scriptores ordinis minorum (Rome, 1650). He is not to be
confused with Paul de Castro (d. ¢ 1438) who wrote Super codice (Lyons, 1527).
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by the references Suarez makes to him, usually for the pur-

pose of substantiating an important point of doctrine.2

Will superior. Castro saw clearly that, for a foundation
of law and therefore purely penal law, his position re-
quired a psychology that would free the will from any
determination on the part of the intellect. Hence it is as
basic with Castro as it was with Anselm, Henry of Ghent,
Scotus, Ockham, and Biel that the will be clearly distin-
guished from nature. Nature operated by natural neces-
sity, and this is the manner in which the intellect
operated. But the will operated in an entirely different
manner: it was free. The act of election in no way per-
tained to the intellect. It could be caused or necessitated by

nothing outside itself.3

Command: of the will. This being so, the act of order-
ing (ordinare) and the act of commanding (imperare)
could be acts only of the will.4 Castro explicitly says that
the act of command (as well as the acts of forbidding, per-
mitting, and punishing) does not pertain to the intellect.
It is properly an act of the will.5 Hence the direction that

2 Cf. below, Suarez, chap. 6. He also influenced Grotius. Cf. D. Stocker!,
“Castro,” Lexikon fiir Théologie und Kirche, I (1930), 261.

a Alphonse de Castro, La Fuerza de la Ley Penal (Murcia, 1931), Bk. I, chap.
1, p. 16. The only available copy in the United States seems to be in the
Harvard Law Library. Only Book I has thus far been printed.

«Suarez says: "Scotus is also cited for this opinion in 2, d.6, q.i and d.38,
q.1 ad ult. and quodlib. 17, inasmuch as he says in these places that it pertains
to the will to order (ordinare) someone to do something, and in 3, d.36, q.1,
ar. 2 he attributes the command (imperare) to the will. Castro fully defends the
same opinion in libr. 2 De lege poenali, cap. 1" (De legibus, 1, c.5, n.8).

» Castro, op. cit., I, chap. 1, p. 14. As mentioned above (note 3), only Book I
of Castro’s De potestate legis poenalis is available. Hence, because his own
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Castro’s thought will take in regard to law is dearly indi-
cated.

1T

Law: act of the will. Proceeding immediately then to
his definition of law, Castro says it is “‘the right will of
him who rules in the name of the people, promulgated
orally or in writing, with the intention of obliging sub-
jects to obey.” 6*There are two important aspects of this
definition which need clarification: the meaning of right
will and the meaning of intention to oblige.

First, then, in regard to right will. Castro says he is using
the word “will” here, not to signify the free power of the
soul itself, but rather to denote the acts of this power.
Hence this includes the acts "to will” and “to will not”
which in the will of the vicegerent of the people have the
force of law.T

Now, because election and ordering, as well as com-
manding, pertain to the will alone, the judgment of the
intellect itself cannot be a law. Just because a legislator
judges something should be done does not mean that a
law has been passed. Only when he wills that what is just
be done by the subjects is there a law. For “what pleases
the prince has the force of law.” § This act of willing, then,

further development of these points of his psychology is not at hand, the
present treatment of his philosophy of intellect and will must necessarily be
brief and therefore somewhat unsatisfactory.

<Hbid., p. ts.

TIbid., p. »3.

s Ibid., chap. 2, p. 46; cf. ibid., chap. 1, p. 13. Because Castro held this position
he rejects Cicero’s definition of law, saying: ‘“Cicero in the first book of the
De legibus in defining law says: ‘Law is the ratio summa innate in nature
which commands those things that are to be done and forbids the contrary.*



78 THE NATURE OF LAW

is the act by which the lawgiver elects to establish a law
and it is from this very act that law (lex) gets its name.9 It
is this act of the will that is the command by which the law-
giver forbids and permits.1) In fact, because the election
which constitutes law is an act of the will, it is an error to
say that law is an act of prudence, as some have done.ll
To be sure, prudence is necessary in the legislator in order
that he may know in regard to what he should legislate.
But it does not follow from this that law is an act of pru-
dence. If this were so, it would have to be said that all
other virtues, which we call moral, would have to be called
prudence because none of them is capable of its own
proper act without the guidance of prudence.10

For these reasons, then, Castro defines law as a right
will. But whence is it right? Whence comes the rectitude
of the will? Is it from within the will: is it rectitude for its
own sake? Or is it from something outside the will, some-
thing that implies a relation to an end? Earlier authors
had a tendency to find the basis for rectitude of the will
within the will itself: “rectitude for the sake of rectitude.”
Butin later authors, such as Castro and Suarez and others,
there is manifested an inclination to explain the rectitude
of the will by a relation to something outside the will.
Thus Castro says that the rectitude of the will comes
"from a conformity with right reason or with pru-
Which definition, although it so satistied Cicero that he often repeats it in

the same book, doubly errs in my judgment First because what he says is
false and (secondly] it contains a contradiction” (ibid., p. 45).

«Ibid., chap. 1, p. 14.

10 Loc. cit.
11 Ibid., p. 16. Cf., for instance, St Thomas, Sum. theol., 11-11, q.47, a.8.

1» Loc. cit.
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dence.” 13 This is to say that the will is right only if it con-
forms to the judgment of the intellect. Now, if it is of the
essence of law that it be just and right, so that there is no
law at all unless it be so,14 and if its justness and rightness
come ultimately from a relation to the intellect, the ques-
tion may well be raised: Is the essence of law ultimately of
the will or of the intellect? Is it possible to discuss the es-
sence of law completely without discussing the act of the in-
tellect—not simply as a conditio sine qua non, butas a true
cause? This difficulty becomes more apparent in Suarez.

Secondly, in regard to the lawgiver’s intention to oblige.
This intention, Castro says, is not simply any intention the
lawgiver may have in regard to his subjects. It must be the
unique intention whereby he wills to oblige the subjects
to what the law decrees.15 Thus, if the legislator would
counsel his subjects, that certainly would manifest his will
in regard to the matter which he counsels. It would not,
however, be a law because by it they would not be obliged
to do or not to do anything.1§ This is true because law has
the force of obliging and necessitating.l1

Obligation: from the will. Here Castro has reached the
crucial point of necessity or obligation. What is its founda-
tion? Is it the objective relation of means to end, or is it the
act of the will itself? Castro’s metaphysics of will makes
only the latter answer possible. Necessity as well as motion

a Loc. cit.
I« Ibid., p. 17.
is Ibid., p. 43.

1» Ibid.
Ibid., p. 44.
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can come ‘“‘only from the will.” It comes “from the com-
mand itself.” 18

Necessity here is to be taken, of course, as moral or con-
ditioned necessity. An act is necessary on the condition
that without it an end cannot be attained. But the mean-
ing of such a necessity is immediately weakened by its
being explained as that which is ordinarily called “use-
ful.” For this reason Castro believes that St. Thomas saves
Isidore from being superfluous by establishing the distinc-
tion between the necessary, as that which refers to the re-
moval of evil, and the useful, as that which pertains to the
pursuit of good.19 Castro does not go on to say, granting
that St. Thomas kept Isidore’s distinction and gave mean-
ing to it, for St. Thomas the promotion of the good was
also necessary, in the strictest possible sense. It is to be
noted here, too, that the distinction between necessary
and useful later serves as a basis for distinguishing be-
tween moral and penal law.20

Before coming to grips with the question of whether
the lawgiver can enact a law that would not oblige under
pain of sin, Castro first takes up the question of whether
human authority, ecclesiastical or secular, can issue laws
that do oblige at all.2l

This question had been pointed up by the Lutherans
and other heretics wlho claimed that no human law, not
even ecclesiastical, could oblige men in conscience if it
enjoined anything not contained explicitly in the divine

i8Z.oc. cit.

is Ibid., p. 23. Cf. Sum. theol., I-11, q-95- a-3-
20 Cf. below, Suarez, chap. 6.

«uIbid.., chap. 4, p. 92.
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law. For them all human law had no moral content,
strictly speaking.22 John Gerson, Chancellor of the Uni-
versity of Paris a hundred years earlier, had given support
to this position. For he said that only God could pass laws
whose transgression would be such an offense that it would
deserve eternal punishment. If a human law did oblige
under pain of mortal sin, it would be because it was mixed
with a divine law.23 It was this position of Gerson that
Luther adduced in support of his own, in which he held
that no human law could oblige men in conscience.24
Castro says that Gerson’s basic error is to be found in his
failure to distinguish between human laws that are en-
acted on the authority of men alone and human laws that
are enacted on God’s authority, delegated to ecclesi-
astical prelates and civil rulers.25 These latter laws, then,
founded on the authority of God, can oblige in conscience.
When does the civil law oblige under the pain of mortal
sin? When the matter is so necessary for the common-
wealth that its omission is deserving of eternal punish-
ment.26 Because many matters contained in civil law are
not of this nature, the law may oblige only under pain of
venial sin.27 At this mention of an objective norm for de-
termining the gravity of obligation, namely, the matter
of law, the question immediately arises: Has Castro over-
looked the subjective norm, the will of the legislator? The
answer follows immediately. He says that a law obliges

22 Ibid., p. 93.

23 Loc. cit.; cf. ibid., p. 136.

2% Ibid., p. 94. Cf. below, Bellarmine, chap. 12.
25 Ibid., p. 137; cf. ibid., p. 140.

2«Ibid., chap. 5, p. 161.

221bid., p. 164.
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under pain of mortal or venial sin according to the will of
the lawgiver which can be determined by the words of the
law. Why is this so? Because all obligation depends on the
will of the lawgiver. If he wishes to oblige under pain of
mortal or venial sin, that depends solely on his intention.28
Hence Castro in the passage mentioned above says it
is the matter and the will of the lawgiver which determine
the gravity of obligation. Is this a contradiction? Not for
Castro—so it seems—because the will always has to be
rectified by conformity to right reason, and right reason
would take account of the gravity of the matter. This,
however, still leaves us with the difficulty mentioned
above. If right reason in its relation to objective reality
enters into the very essence of law and obligation, can law
and obligation be defined as essentially acts of the will?

Purely penal law. Having said, against Gerson and
Luther and others, that human laws can oblige under pain
of sin on account of authority given by God, Castro is now
ready to show that there may be human laws which do not
oblige in conscience at all in regard to the acts specified
by the law.

There can be three types of laws: those which oblige in
conscience, but with no penalty attached, a moral law
pure and simple; 29 those which oblige in conscience with
a penalty attached, a mixed penal law; 30 and those which
do not oblige in conscience, but only impose a penalty, a
purely penal law.31 Hence there are really two kinds of

2% Ibid., p. 172.

» Ibid., chap. 8, p. 279.
>0 Ibid., chap. 9, pp. 305 £.
»1Ibid., pp. 304 E
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penal law: one that is a mixed penal law and one that is a
purely penal law.

Castro says that this distinction of penal law was held by
Henry of Ghent, who, even though he did not use the
same words, by his examples showed he had the same
idea.32 This distinction, however, was not regarded with
favor in all quarters. For instance, Sylvester (“with no
urbanity or civility,” Castro says) ridicules it, saying it is
purely verbal and puerile. Castro’s purpose, then, is to
show that this distinction is anything but “verbal” and
“puerile,” 33 and that there is a real distinction between
a purely penal law and a mixed penal law. For a purely
penal law does not command or oblige, whereas a mixed
penal law does.34

Why, then, does a purely penal law not command and
oblige in conscience? Because it does not contain any word
which indicates that it was the will of the lawgiver that it
so oblige.35 For instance, it does not contain such words as
“I command,” “I forbid,” "you are obliged,” "it is neces-
sary,” “I ordain in virtue of holy obedience,” which words
indicate that the lawgiver wills to oblige in conscience.38
In aword, a purely penal law does not oblige in conscience
because there is in the law no word manifesting such an
obligation.32

But how can the lawgiver impose a penalty if no fault

32 Ibid., p. 304. Here Castro quotes the entire passage mentioned above, chap.
1, note 37.

33 Loe. cit. The reference here is to Sylvester Prierias, O.P. (1460-1523), also
called Mozolini or Mazzolini. His best known work is his Summa Sylvestrina
(Rome, 1516; Lyons, 1594).

ulbid., pp. 321 f.

33 Ibid., p. 322.

s« Ibid., p. 323.

371bid., p. 326.
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has preceded it? Does not poena necessarily presuppose
culpa? This is a difficulty which Castro must face and
solve. If the penalty necessarily depends on the commis-
sion of a fault, how can there be a law which imposes a
penalty but does not impose an obligation the violation of
which would be a fault?

Castro’s answer in general is that there can be a penalty
without a preceding culpa, though there cannot be a
penalty without a causa. “Frequently punishment is im-
posed on someone without his fault, although it is never
imposed upon someone without a cause.” 3§ Hence the
fact that a purely penal law imposes a penalty does not
mean, says Castro, that there must have been a preceding
fault and therefore an obligation in conscience in regard
to the act specified by the law.39

Sylvester, who seems to have brought the sharpest attack
to bear against the concept of purely penal law, had said
that if a lawgiver enacted a law it was for the purpose of
having something done or omitted. And if this were the
case, he could not help but oblige in conscience.40

Castro meets this attack, first, by denying outright that
when the legislator intends that something be done or not
be done he always thereby wills that the subjects be
obliged to act accordingly. Frequently, he says, it happens
that the one having authority wills something to be done
and so manifests his will, yet he does not will to oblige.
This is true even with God. God manifests His will to us

*e Ibid., p. 327. Castro may here be under the influence of Henry of Ghent;
cf. above, chap, i, note 42.

» Ibid., P- 328.

i® Ibid., p. 329.
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through His counsels, but He does not thereby intend to
oblige us to do what He counsels. The same is true in re-
gard to the counsels of men.4l

Secondly, Castro argues against Sylvester's difficulty,
saying that, just as a legislator shows what he wills to be
done by a law which obliges in conscience, so also without
any obligation in conscience and solely by the fear of
punishment he can induce his subjects to do or not to do
that on account of which the punishment is imposed.42

Again, Castro says, there is the example of religious or-
ders, in which the statutes do not oblige in conscience.
Hence it does not follow that a legislator who intends
something to be done, for that reason intends to oblige in
regard to that thing.43 If it is objected that this is the case
in religious orders, because it is stated in the statutes that
they do not oblige in conscience, as in the statutes of the
Franciscans and the Dominicans, then Castro answers that
this fact only shows the possibility of having alaw in which
the legislator does not intend to oblige his subjects in
conscience.44

It is false therefore, Castro says, that the legislator in
every penal law always intends that the thing be done or
omitted on account of which the penalty is imposed. Nor
does it follow from this that such a purely penal law is
tyrannical. Because, although there would be no fault pre-
ceding, it is sufficient that a cause precede, so that it is on

«1 Ibid., pp. 334 f.

«2 Ibid., P. 335.

« Loc. cit. Attention must again be called to the tendency ever present in
some authors to treat the problem of purely penal civil law as if it were the
same as the problem of purely penal religious law.

« Ibid., pp. 335 f.; cf. ibid., p. 337.
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account of it that the penalty is imposed. “For it often
happens that someone, without any fault of his own, may
lack certain qualifications necessary for the proper exercise
of an office. And for this reason, although without his
fault, this penalty is justly inflicted upon him, that he as-
sume such an office or, having assumed it, that he be not
able to fulfill it.” 46

Whatjudgment should be passed on Castro’s critique of
the culpa-poena relation? Castro says there can be a
penalty if there is a cause preceding it. What is such a
cause? It is certainly not too clear from the example just
given. In fact, in view of what he says below concerning
the ultimate relation between a purely penal law and a
mixed penal law, the causa which he says is sufficient for
a penalty may, after all, turn out to be a culpa.

Against this concept of purely penal law stands the
classic objection: If a purely penal law does not oblige in
conscience, it is not a true law but only a counsel or some-
thing similar which does not oblige.46

Castro’s answer to this difficulty is twofold and gives a
new meaning and extension to the concept of obligation.
He says, first, that if the penal law states a penalty to be
imposed by a judge, then the law obliges the judge to
impose such a punishment. If, on the other hand, the
penal law states a penalty that is immediately effective
upon violation, then the law obliges the violator to pay
the penalty.47 Secondly, he says that sometimes a fault is
committed by doing or omitting that on account of which

« Ibid., p. 340.

« Ibid., pp. 340 E
Ibid., p. 341.
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the penalty is imposed. In such cases, then, the obligation
has been induced by another law, a moral law. In other
words, a purely penal law may oblige in conscience, but
it is in virtue of an obligation imposed by another law.48

Therefore it is possible, Castro concludes, for a purely
penal law to oblige the judge to impose the penalty and
the violator to sustain the penalty, but of itself it cannot
oblige to the doing or the not doing of that on account of
which the penalty was imposed. Because of a failure to
realize this distinction, Castro says, Sylvester was deceived
when he cited St. Thomas in support of his position, that
all laws oblige in conscience. Castro says he is willing to
concede, with St. Thomas, that human laws oblige in con-
science, but they do not oblige beyond what was intended
by the laws themselves. Purely penal laws intend only the
penalty. Therefore, if of themselves they oblige in any
way, it is to the payment of the penalty. Castro says: “Caje-
tan, who (as I believe) knew the mind of St. Thomas much
better than Sylvester, favors this same opinion.”’49

It is of some importance, then, to see how Cajetan, ac-
cording to Castro, interprets St. Thomas in favor of purely
penal law. The passage of Cajetan referred to by Castro is
concerned with the question, whether it is licit for a reli-
gious to beg. Cajetan says that someone begging out of a
desire for a lazy life, from which indeed he is a pauper,
commits no fraud against the neighbor. He sins only
against himself by choosing a lazy and abject way of life

without any reasonable cause. Hence there is no question
«» Ibid., P- 34s.

4» ibid., pp. 341 f. The reference to St. Thomas is to the Sum. theol., I-11,
q.96, a.4.
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here of mortal sin. Then Cajetan goes on to say—and this
is the phrase which Castro believes supports his position
—that neither is there question of mortal sin on account
of the punishment imposed by civil law, which a beggar
may have to undergo. For such punishment does not cause
a fault, but “punishes a fault already presupposed which
in itself is not mortal.” 50 Castro concludes from these
words of Cajetan that Cajetan holds that such a law does
not oblige under pain of sin. The reason Cajetan says this,
Castro explains, is “because it is a mere penal law, which
commands nothing but only imposes a penalty.” 5l

What is this fault which Cajetan says is presupposed
before there can be punishment? Is Cajetan saying the
same thing as Sylvester: that there can be no law which
imposes a penalty unless that same law also obliges in con-
science? Castro says, No. When, he says, Cajetan speaks of
a fault being presupposed, it is from another law, a moral
law.®2 If a penal law, which imposes a penalty, is mixed so
that it first commands something to be done or not to be
done and afterwards imposes a penalty, through the im-
position of such a penalty it indicates that what is legis-
lated by such a law obliges under pain of mortal sin. If, on
the other hand, the law is purely penal, it indicates a prior
moral law, divine or human, obliging under pain of mor-
tal sin if that on account of which the penalty was imposed
is done or omitted.53 This, concludes Castro, is what Caje-
tan meant when he spoke of a presupposed fault. It is pre-

50 Ibid., p. 346.

si Ibid., p. 347.

Loc. cit.
53 Ibid., pp. 349 f.
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supposed from another law, not from this purely penal
law which only imposes the penalty.54

We can only wonder why Castro does not discuss the
possibility that Cajetan could have meant that no law can
impose a punishment unless for a fault committed by fail-
ure to do what the law itself commands and obliges. To
interpret this text of Cajetan as Castro has done seems to
indicate that he was grasping for some evidence which
would show that the theory of purely penal law was not
against the principles of St. Thomas. Sylvester had said
that it was against these principles. Now Cajetan, at least
according to Castro, says it was not. But further reading of
Cajetan makes it extremely difficult to agree with Castro’s
interpretation of him.55

With this tendency in Castro to say that any obliga-
tion in purely penal law must come from another moral or
mixed law, what would Castro say in regard to certain
things which today are said by some to be the matter of
purely penal law and therefore not to oblige in conscience?

For instance, Castro discusses the case of the time in
1539 when the amount of rainfall had been very small. In
consequence the corn, wheat, and barley crop was alarm-
ingly light. Therefore the king, Charles, to protect the
poor set a ceiling price on corn, wheat, and barley. If any-
one bought or sold beyond this price he was fined.58 Now
the question arises: Did such a law oblige in conscience?
Some said that, because the law was penal, it did not oblige
in conscience. Hence violators were not bound to restitu-

54 Ibid., p. 350.
ss Cf. below, Cajetan, chap. g.
se [bid., chap. 12, pp. 432 f.
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tion.§7 Castro, however, disagrees with this opinion. He
holds that, because of the words used, there is indicated a
command which obliges. This is from another law, the
divine law, which forbids stealing. Therefore this law is a
mixed law and obliges in conscience. Violators are con-
sequently obliged to restitution.58

Would Castro interpret all so-called purely penal laws
in this fashion, as mixed penal laws? Would he always find
the matter of a purely penal law also the matter of another
moral law? If so, then all purely penal laws would ulti-
mately oblige in conscience.89 The only alternative is to
say that in some laws the matter is indifferent, that it has
no actual relation to the common good. But in that event
why should it be the matter of a law at all, since a law is
just only if its matter is necessary for the common good?
Not being of a mind preoccupied with the objective rela-
tion of the matter of law to the common good, Castro
seems not to have bothered asking himself these questions.

In sum, Castro says a purely penal law, as such, can never
of itself oblige to that on account of which the penalty is
imposed. If it did, then there could be a purely penal law,
without any human or divine moral law preceding it,
which commanded and obliged in regard to that on ac-
count of which the penalty is imposed. But this, he says, is
never the case. If it ever seems so, it only indicates that the
lawgiver has not manifested his intention clearly.80

The obligation, then, imposed by a mixed penal law

ST Ibid., p. 433.
se Ibid., pp. 433 t.; cf. ibid., pp. 442 f.
s» This seems to be the reason why Navarrus wonders whether all penal

laws are not mixed laws. Cf. Consiliorum sive responsorum pars secunda, de
lege poenali (Cremona, 1591), p. 825.
eo Ibid., chap. 9, p. 351.
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comes from no other source than the intention and will of
the lawgiver by which he wills to oblige. Just as the good-
ness or badness of the exterior act comes from the goodness
or badness of the interior act by which it is commanded, so
the obligation of law depends upon the interior act of the
will of the one willing to oblige by his law. Thus, as men-
tioned, the statutes of religious orders do not oblige in
conscience because their legislators did not so intend.
Hence varying degrees of obligation of laws depend di-
rectly on the varying intentions of the lawgiver. If one law
obliges more than another, it is simply because the law-
giver so wills.®1 This intention and will can be determined
by the words of the law. Depending upon the words used,
the will of the lawgiver can be ascertained: whether he
intends to oblige under pain of mortal or of venial sin.®2

Castro is a man who consistently applied his psychology
of will to his philosophy of law. Being necessitated by
nothing outside itself causally, but only conditionally, the
will and the will alone elected, directed, and commanded.
Hence the command of law, and therefore the essence of
law, was of the will. Obligation and the varying degrees of
it have the will as their source. When confronted with
the objection that, if a purely penal law does not oblige,
then it is no law at all, he is willing to say that it is ulti-
mately a law because it obliges in virtue of another law
which does oblige.

This is the philosophical climate in which Suarez found
himself.

*J Ibid., chap. 12, p. 401.
<</bid., pp. 401,40s¢.



CHAPTER VI

FRANCIS SUAREZ

1

Francis Suarez, S.J. (1548-1617), was a man of vast erudi-
tion, and his knowledge of the history of philosophy was
immense. He started his long teaching career at Segovia in
1571. He taught at the Roman College from 1580 to 1585,
at Alcala from 1585 to 1593, at Salamanca from 1593 to
1597, and at Coimbra from 1597, with interruptions, until
1615. That Suarez was predominantly under the influence
of Scotus, and Ockham too, is shown by the fadk that he
holds with him on such key theses as the direct intellec-
tual knowledge of material things, the individuation of
sensible things independently of their matter, the real
identity of essence and existence, the identity of matter
and form considered in themselves, and, as we shall see,
the primacy of the will. He is justly famous for his great
treatise De legibus, which is unquestionably one of the
most thorough treatments of the relation between the
concept of law and the philosophy of intellect and will
ever written. No effort is spared by Suarez in examining
every aspect of both terms of this relation.!

1 For Suarez’ life and works in general, consult R. de Scorraille, S.J., Fran-
cois Suarez de la Compagnie de Jesus (Paris: Lethielleux, 1912). His doctrine
is well treated in Leon Alahieu, Frangois Suarez, sa philosophie et les rapports
qu’elle a avec sa théologie (Paris: Desclée, 1921). Cf. also K. Wemer, F. Suarez
und die Scholastik der letzten Jahrhunderte (2nd ed,, Ratisbonne, 1889).
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Will superior. Why did Suarez hold that the will was
the more important faculty? The answer to this question
entails certain historical difficulties if one takes into ac-
count all the writings of Suarez. For in his earlier works he
is inclined to be much more “intellectualiste” than he was
afterward.2 Hence it is only by considering his later works
that we can hope to arrive at what was his most mature and
final thought on this subject. It is here that we find him
attributing to the will acts which are ordinarily (especially
by St. Thomas) reserved for the intellect, and freeing the
will from any necessity imposed by the intellect, thus deny-
ing the intellect a causal part in the action of the will.

Thus, to be a rule or measure pertains to the will since,
as St. Thomas says, it is the divine will which is the first
rule according to which human acts should be measured.
The will of the human superior, then, is a secondary rule
participating in the first.3 It is the will also which en-
lightens, as St. Anselm had said.4 Finally, ““to order belongs
to the will, as Scotus rightly taught. For it is the will which
ordains [ordinal] means to the end, since the will itself
intends the end and chooses the means on account of

2 Thus in the De anima, V, c.5, n.z (written during the first years of his
teaching. 1571 and 1580), he says, “The intellect is the more perfect power."
At the time of his death in 1617 Suarez was in the process of revising this
work, but had gotten only as far as the first twelve chapters. Cf. R. Brouillard,
"Suarez,” Dictionnaire de théologie catholique, XIV (1941), 2641; also R. de
Scorraille, S.J., op. cit.,, 11, 415. In the De voluntario et involuntario (first
taught in Rome, 1581) Suarez holds that the imperium is of the intellect—which
he later denied in the De legibus; cf. below, note 19.

s Suarez, Tractatus de legibus ac Deo legislatore. 111, c.5, n.11. Why Suarez
did not take into account what St. Thomas says in Sum, theol., I-11, q.93, a.t
ad 2, can only be conjectured. There Aquinas says that it is the divine intellect
which is the measure of all things.

#*Ibid., n.12.



88 THE NATURE OF LAW

the end and so determines that they be accomplished.*’8

If this appears to conflict with other statements of Suarez
in which he says that it pertains to the intellect to en-
lighten, direct, and regulate and to the will only to move,®
then the only conclusion that can be drawn is either that
he later changed his position, or that he was willing to
attribute the same acts to different faculties, thereby
breaking down the specification of powers by formally dis-
tinct acts. Whatever should be said on this point, one thing
is clear: Suarez, in giving the will the power of regulating,
enlightening, and ordering, is making the will independ-
ent of the intellect and of any necessity deriving there-
from.

This desire to free the will from necessity imposed by
the intellect becomes more apparent in Suarez’ explana-
tion of the interaction of intellect and will in the act of
election.

Suarez is not at all satisfied with the stand taken by some
followers of St. Thomas: that preceding the election there
must be an act of the intellect determining the will, for
otherwise the will would act without an object and with-
out reason.7 Such a position, especially as put forward by
Medina and Bellarmine, is contradictory, Suarez says, to
that held by Henry of Ghent and Scotus, and the Scotists
generally—and with good reason. For such a position de-
stroys liberty. Why? Because once the act of the intellectis
placed, the will has no choice. The intellect necessitates it
to “choose” this way rather than that.§

» Ibid., n.13. Cf. above, chap. 2, in regard to Scotus.

* Metaphysicarum disputationum tomi duo, XIX, c.6, n.7.
rLoc. cit.

*Ibid., n.t.
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How explain, then, the act of election? The only judg-
ment on the part of the intellect that is necessary in regard
to the goodness or badness of the act is the act’s usefulness
or fitness. After that no other judgment is necessary or pos-
sible. Any judgment that would determine the will to
action (for instance, ‘“This must be done”) would by that
very fact destroy liberty.9 In fact, regardless of what judg-
ment the intellect makes concerning the value of various
means, the will is free to choose whichever means it wills,
without any accompanying determining judgment.10

True, the indifference of the judgment is the root of
liberty. This does not mean, however, that the intellect is
formally free. It means only that it is objectively indiffer-
ent, that is, it so proposes indifferent objects that the will
is not moved by necessity.ll What should be said, there-
fore, is that liberum arbitrium pertains to the intellect
radically and to the will formally. Nor is this against Henry
of Ghent and Scotus, who deny that reason is the root of
liberty and say it is only a necessary condition. It is only
“a matter of words.” For, since cognition is merely a nec-
essary condition before willing, they wish to call the mode
of cognition a necessary condition to the mode of volition
which consists in liberty.18

For Suarez, the complete self-determination of the will
and its independence from necessity is shown in his answer
to the objection that, if the judgment of the intellect is
undetermined how can the election of the will be deter-
mined. Suarez answers that the judgment cannot be called

e Ibid., n.10.
10/bid., n-il.
11 Ibid., c.4, 0.4.
u Ibid, c.5, n.si.
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undetermined when it is through it that the nature of an
object as well as its fitness (convenientia) is judged. But
what it can be called is either a multiple judgment when it
judges the nature of many objects, or a determined judg-
ment about an indifferent object, that is, “one not having
a necessary connection with the will, though it may have
some goodness and fitness.” Such a determination of judg-
ment, although it does not suffice to impose necessity on
the will, suffices for the will through its own liberty to de-
termine and follow this judgment.13

We must note here that Suarez, like Scotus, in rejecting
the possibility of physical necessity being placed upon the
will by the intellect, has by the same stroke removed the
possibility of moral necessity and obligation being im-
posed upon the will by the intellect. To speak of the con-
venientia oian actis to speak of'its relation to a rule or end,
that is, its goodness or badness. But, if the will is not mor-
ally necessitated and obliged to place or avoid good or bad
acts because the intellect has presented them as such, then
by what can the will be obliged? The only thing left is the
will itself, and the foundation of obligation becomes sub-
jective.

But was not the explanation of the mutual causality of
the intellect and will (as given, for instance, by St. Thomas)
sufficient to explain the act of election—the will deter-
mining itself efficiently, and the intellect determining the
will in regard to the end? Suarez says this explanation is
not satisfactory. First, because “it is not based on any good
reason.” Secondly, it is not necessary. Finally, the mind

Ibid., c.6, n.12.
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cannot conceive this mutual priority and motion between
these two acts. In fact, it is impossible. For in every vital
act a sufficient application of the object cannot effectively
come from the act to which it is ordered. But a judgment
of reason is required for the act of the will applying the
object. Therefore it is impossible that the judgment of
reason necessary for the act of the will come from the same
act.l4 And as in vital acts, so in things of nature. It is im-
possible for an agent to act before it is presented with the
patient. But the application of the patient before the act
cannot be accomplished by the act itself which follows
upon the application of the patient. Hence it is impossible
that the application of the patient and the act of the agent
upon the patient be one and the same act.l$

Not only is Suarez, then, at pains to keep the will free in
regard to exercise, but also in regard to specification. For,
even though the will is confronted with a right practical
judgment, it is not necessitated by it. The intellect can still
consider other objects, judging them to be desirable, and
the will is free to choose them.10

Again we have here an example of Suarez rejecting at
one and the same time any physical as well as moral neces-
sity imposed upon the intellect by the will. For, in not al-
lowing the intellect to determine the will physically he
also does not allow it to necessitate the will morally. In the
passage considered above Suarez says that the will is free

1« Ibid., n.5.

is Loe. cit. It is interesting to note the difference between this passage and
the one in the De anima (V, c.7, n.6), written some twenty years earlier, in
which Suarez says with St. Thomas that the intellect can move the will finaliter,
and the will can move the intellect effective.

it De angelis, VII, c.6, n.15.

.if
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not to follow a right practical judgment. This undoubt-
edly is true as far as physical freedom is concerned, but it
is not true in regard to moral freedom. The will is morally
necessitated to follow a right practical judgment. Suarez’
failure to make this distinction here, had its result later

in his concept of obligation.

Command: act of the will. In regard to the act of com-
mand Suarez correctly understood St. Thomas, that there
must be an act of the intellect after the election, command-
ing the executive powers to carry out what has been
elected.17 But in a capital passage Suarez rejects such an
act of the intellect, saying that, as far as the individual him-
self is concerned, it is not required and in fact “it is not
even possible.” For the executive power is blind and can-
not perceive the force of the command. Besides, it does not
pertain to the intellect to apply a power to action. The in-
tellect simply proposes an object to the will. Therefore it
belongs to the will to apply other powers to action.l§

Hence there is no command of the intellect after the
election. The election is the principle of motion as well as
of direction of the executive powers. Therefore, since such
an act both elects and directs, it can also be called a com-
mand. If so, then command is of the will.l9

ir De leg., 1, c.4, n.10.

is Zfeid., n. 11.
ia As mentioned above (note 2), Suarez' philosophy of intellect and will

underwent a change. In the De voluntario et involuntario (IX, c.3, n.4) he
held that first there was a practical judgment before the election. Then im-
mediately after the election there was another judgment, a practically prac-
tical judgment, which directed the execution of the act. Suarez seems to be
willing to call this last judgment the imperium, coming as it does after the act
of the will (De vol. et invol., IX, ¢.3, n.7).
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Evidently Suarez does not believe there is question here
of two distinct objects requiring two distinct acts, as St.
Thomas did. For Suarez the electing to do a certain act is
the same as the directing of its execution. For St. Thomas
there were two formally distinct objects and two formally
distinct acts involved here. The object of one act is to elect
to act or not to act. The object of the other act, given the
election to act, is to order and direct the accomplishment
of what has just been elected. And because for St. Thomas
direction or order is an act which only the intellect is ca-
pable of, it is attributed to the intellect and called com-
mand to distinguish it from the election, which is of the
will. But for Suarez the will could assume the ordering
and directing. Hence, for him, either you must say that
there is no command of the intellect or that the command,
as he understands it, is of the will.

With command, then, estabished as synonymous with
election and therefore of the will, Suarez’ philosophy of
intellect and will gives the clue regarding what his concept

In comparing this passage with the others dted above from the De legibus,
it should be kept in mind that the De voluntario was taught as a course in
Rome beginning October 20, 1581. It was taken down by Suarez’ students and
published posthumously in 1628 without any revision by Suarez. The De
legibus, on the other hand, was written by Suarez some twenty years later
(between 1601 and 1603). It was prepared by Suarez himself for the press and
published in 1612. Cf. R. de Scorraille, op. cit., I, 174; 11, 151. Whether Suarez’
philosophy of intellect and will was affected by the controversy De auxiliis,
which was raging at the very time he was writing the De legibus, would make
an interesting study.

Curiously enough, in a recently published work which attempts to show that
Suarez held the same position as St. Thomas in regard to the command being
an act of the intellect, the references are not to the De legibus, but to the
De voluntario. Cf. P. Jesus Munos, S.J., “JEscencia del Libre Albedrio y Proceso
del Acto Libre segdn F. Romeo, O.P., Sto. Tomas y F. Suarez, S.J.,” Miscelanea
Camillas, IX (Santander: Universidad Pontifica Comillas, 1948), 349-504.
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of law will be, a thing of the will. With the will under no
necessity to accept what is proposed by the intellect, the
foundation of obligation is already indicated, the will

itself.

1T

Law: act of the will. Since, for Suarez, there is no act
after the election, then law must be the act of election it-
self. Therefore it is of the will. Consistent with this, we
find Suarez defining law as, "the act of a just and right will
by which the superior wills to oblige the inferior to do
this or that.” 20 This is perhaps the clearest definition of
law in Suarez. He also says, more generally, that law is "a
common precept, just and permanent, sufficiently pro-
mulgated.” 21 Confronted with St. Thomas' definition
of law, namely, "Law is an ordination of reason for the
common good by him who has the care of the community
—promulgated,” Suarez explains that the word "reason”
does not necessarily mean the intellect in opposition to the
will. It can refer to the will as well as to the intellect. An
act of the will can be said to be of reason either because the
will itself is a rational potency or because it ought to be
directed by right reason, especially in enacting a law.22

20De leg., 1, ¢.5, n.24. The importance of the will in Suarez’ theory of law
il discussed in E. Jombart, S.J., “La volontarisme de la loi d’aprés Suarez,”
Nouvelle revue théologique, LIX (1932), 34-44. See also J.-T. Delos, La société

internationale et les principes du droit public (Paris: Pedone, 1929), and its
refutation by J. de Blic, "Le volontarisme juridique chez Suarez,” Revue de

philosophie, X (New Series, 1930), 213-30.

it Ibid., c.12, n.4.
a Ibid., n.3. It is difficult to avoid the conclusion that Suarez’ handling of

this passage in St. Thomas (Sum. theol., I-1I, q.90, a.i) is a piece of forced
exegesis. That by '"reason” Aquinas meant "intellect” as opposed to "will” is
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Hence, presupposing what was established above, that
in the individual there is no act of the intellect after the
élection, Suarez says that for law the only act necessary
in the lawgiver after the act of the will is the mani-
festation of his will to oblige his subjects.23 The only in-
cidental act of the intellect would be that involved in
speaking to the subjects.24

Suarez knows, of course, that he is taking a position
contrary to the one held by St. Thomas, Cajetan, and Soto:
that law is an act of the intellect.25 But, Suarez points out,
they are not even in agreement among themselves about
which act of the intellect law is. Some say it is the judg-
ment which precedes the election; others say it is the com-
mand which follows the election.2§

But, argues Suarez, law cannot be the judgment which
precedes the election, because this judgment does not have
the power of obliging or of moving morally. Nor does it
differ from the judgment of counsel, because the one
counseling has a similar judgment about what should be
done.2* Nor can law be the command of the intellect. For,
if the command is not a speaking to the subjects, then it is
nothing. But if it is a speaking to the subjects, then it is
more of the nature of a sign than of a law. And a sign pre-

clearly shown by the third objection, wherein it is argued that law is an act
of the will. This, in his response (ad 3), St Thomas emphatically denies, saying
that law must be an act of reason. Reason, therefore, is here opposed by St.
Thomas to the will. It is used as synonymous with intellect.

as Ibid., c.4, n.12.

as Ibid., n. 14,

as Ibid., c.5, n.i.

ae Ibid., n.5.

ar Loc. cit. Suarez here seems to have overlooked the fact that later he him-
self was going to give the distinction between this judgment and counsel,
namely, the judgment is by one in authority (ibid., ata, n.4).
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supposes that of which it is a sign, namely, a law.28*Hence
law cannot be an act of the intellect: it can be neither the
judgment immediately preceding the election nor the

command which follows it.
Suarez then, because of these difficulties in the intellec-

tualistic position, feels constrained to turn to the doctrine
of Henry of Ghent, Biel, Ockham, Bonaventure, Scotus,
and Castro.28 He does this not only because of the negative
reason that there can be no act of the intellect after the
election which could be law, but also because of the more
positive reason that the various properties of law more
properly belong to the will than to the intellect. Thus it is
a property of law to be a rule and a measure. But to be a
rule and a measure, as we have seen, pertains to the will.
Therefore law is of the will.30

Then, too, a property of law is to enlighten and direct.
But to enlighten and direct are also acts of the will of the
legislator. On this point Suarez warns that sometimes
when law is defined as of reason it does not refer to law in
the legislator but in the subject, as for instance, when it is
said that law is right reason constituted by nature.3!

Finally, law orders means to the end and, since ordering
is most properly an act of the will, as Scotus said, law is
consequently an act of the will. For it is the will which in-
tends the end and chooses the means because of the end.32

Law, then, is for Suarez an act of the will, first, because

28 ibid., C.5. n.6.
2» Ibid., n.8.
w Ibid., n.11.
ai Ibid., n.12.
321Ibid., n.13.
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there is no act besides the election which could be law,
and secondly, because the properties of law (to regulate,
measure, enlighten, direct, and order) pertain to the will.
Suarez can take this position since he is willing to blur the
clear and sharp distinction between the intellect and will
as powers that are distinct because their acts are distinct,
and this because they have formally distinct objects. Fur-
ther, his willingness to admit that the natural law may be
a thing of reason whereas all other law is of the will, jeop-
ardizes the possibility of a generic definition of law that
can be verified in all its species. Otherwise law becomes

equivocal and is no longer analogous.

Obligation: from the will. For Suarez, obligation is the
principal intrinsic effect of law.33 In fact, there could not
be a law which did not induce some obligation, some ne-
cessity of acting or not acting.34 But what is the source of
this necessity? Is it the objective relation of means to end
as presented by the intellect? From what we have already
seen of Suarez’ insistence on keeping the will free from
any necessity, physical or moral, imposed by the intellect,
such an objective foundation is ruled out.

Only the will, then, can be the source of necessity and
obligation, if Suarez is to be consistent with his philos-
ophy of intellect and will. So Suarez declares that the in-
tellect can only show the necessity of an act. It cannot
confer it. Only the will can confer necessity.3§ Therefore
the reason why law induces necessity and obligation is not

>3 Ibid., c.14, n.i.

<« Ibid., n.4.
33 Ibid., c.5, n. 15.
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that it ordains what is objectively necessary for an end, but
that it is the command of the efficacious will of the one in
power willing to oblige. An efficacious will always pro-
duces its effect. Hence it is for this reason and this alone
that a law induces obligation.36

Since it is the will to oblige that really makes a law pre-
ceptive, Suarez is not averse to admitting the distinction
already made by Scotus, Ockham, and Biel between an
indicative law and a preceptive law. The indicative law, ex-
pressed in the indicative mood, is in the intellect and only
expresses a judgment that indicates what should be done:
because no will to oblige is involved, it does not oblige.
The imperative or preceptive law however, expressed in
the imperative mood, is in the will; because it entails the
will to oblige, it obliges.37

If it should be asked whether the intention to make a
law and the intention to oblige the subjects are one and
the same act, the answer is, Yes; because the essential act
required in the will of the legislator for the making of a
law is the will to oblige the subject. This is the preceptive
will, without which obligation has no meaning. Hence
the will to make a law is none other than the will to inti-
mate to the subject the intention to oblige him. Therefore
the will to make a law includes the will to oblige the sub-
ject, and vice versa.3§ In other words, in the act of election

is contained the intention both of making the law and of
obliging the subjects.39
st Ibid., c.14, n.4.

st Di bonitate et malitia humanorum actuum, VII, s.i, n.5.

sene leg., Ill, c.20, n.5.
s»As Suarez himself notes, the question of what is the nature of law and

obligation is ultimately the same as that in regard to prayer and vow or con-
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Since obligation proceeds from the will of the lawgiver,
it is his prerogative to determine whether the law will
oblige ad culpam or ad poenam. If he so wills, the law
obliges in conscience to the doing of what is commanded.
If he does not so will, then the law obliges only to the pay-
ment of the penalty.40 This distinction obviously is the
foundation for the theory of purely penal law which
Suarez held, as we shall see.

Likewise in regard to the seriousness of the obligation,
this also was left to the will of the lawgiver. It was his pre-
rogative to will whether the obligation was under pain of
mortal or venial sin. Even if the matter was grave, unless
the legislator willed to oblige under mortal sin, the law
did not so oblige. For in such a case the only source of
grave obligation is lacking, namely, the will of the supe-
rior.4l

So in regard to civil law, Suarez takes a stand against the
position of Gerson and others.42 Civil laws do oblige in
conscience, and for various reasons. First, the legislator
acts through the power received from God, hence as His
minister. Secondly, the divine and natural law demand

tract. Are they essentially of the intellect or the will? St. Thomas maintains
that just as law is an act of the intellect, so also are prayer and vow. The rea-
son is that as in law, their essence is a relation of order between the individual
and God. But the establishment of this relation of order is the work of the
intellect. Cf. Sum. theol., I1-11, .83, a.1; .88, a.i. Suarez, however, because
he holds that ordinare can pertain to the will, maintains the opposite opinion:
prayer and vow are of the will (De statu religionis, VI, lib. 1, ¢.13). Cf. also
De leg., 1, c.4, n.8; ibid., c.5, n. 17-18: ibid., c. 14, n. 13.

No better examples could be had—than law, prayer, vow, or contracts—of
the important practical effects of profound divergences on the metaphysical
level of the nature of the intellect and will.

«De leg., 1, c.14, n.7.

« Ibid., 111, c.27.

« Cf. chap. 5, p. 75-
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that just laws be observed. Whoever violates them acts
contrary to the divine will. Thirdly, this power is neces-
sary for the fit government of the human commonwealth.43

Purely penal law. But even though civil laws oblige in
conscience, the question may be asked, how they may
oblige. Could they oblige in conscience only to the pay-
ment of the penalty and not to the act on account of which
the penalty is imposed? 44

Aquinas, Sylvester, Soto, and Bellarmine, Suarez says,
hold that there cannot be such a law. Their reasons for
doing so are fourfold. First, it is of the essence of law that
it oblige in conscience. Therefore a purely penal law is no
law. Secondly, it is an injustice to impose a penalty with-
out a preceding fault. Thirdly, without a preceding fault
there is no reason for a greater or smaller penalty. And,
fourthly, no reason can be given why certain penal laws
oblige in conscience rather than others, nor can it easily
be shown how such laws can be discerned.45

Nevertheless, in spite of such difficulties, Suarez says
there can be such a law. This was also the opinion of
Castro and others. For these there is the threefold dis-
tinction of law: a moral law, a mixed penal law, and a
purely penal law, as Castro had previously explained.4*
Suarez, like Castro, takes issue with those who malign the
notion of purely penal law. And although Navarrus says it
is a new distinction and Sylvester ridicules it as puerile,

%3 ibid., ¢.81, n.6-8.

#5Ibid., V, c-4, n.».

Loc. cit.
*3ibid.,n.t.
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verbal, and useless, Suarez like Castro comes to its defense
and says it is neither new nor puerile. It was held by im-
portant doctors both modern and ancient, such as Castro
and Henry of Ghent. Nor can it be called useless or merely
verbal, because it rightly expresses a fact, the establish-
ment of which can be effected with the best of reasons.47
What, then, is the underlying reason for this tripartite
division of law? It is that obligation is founded on the will
of the lawgiver and not upon the objective necessity of
means to end. It depends completely upon the will of the
lawgiver whether a law obliges to what is commanded
without a penalty, or whether it obliges to what is com-
manded with a penalty, or whether it obliges—not to the
act specified—but only to the payment of the penalty.48
The validity of such a division of law and of the notion
of purely penal law is shown by the fact, says Suarez, that it
is in accepted and approved use by religious orders. If it
should be objected that such statutes in religious orders
are not true laws but only counsels or agreements, it must
be pointed out that such is not the case. They are com-
monly considered true laws and are so called by the pon-
tiffs who have given the power to establish them. Then,
too, because they are acts of jurisdiction and authority
imposing the necessity of acting in a certain manner, they
go beyond both counsel and mere agreement. For though
they suppose some sort of agreement in the beginning, in-
asmuch as a religious profession of state is necessary, yet
afterward obligation arises from the consequent jurisdic-

Loc. cit.
«* Ibid., n.j.
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tion of the superior. Hence the essence of law is present if
the law induces necessity either ad culpam or ad poenam.
Purely penal law, therefore, obliges the subject in con-
science to pay the penalty attached to the law, if he is
guilty of the transgression.49

Hence it should be said that purely penal law always
obliges in conscience, as St. Thomas holds, if not to the
doing of the act specified, at least to the payment of the
penalty.®(

How can it be determined whether a law is purely penal
or not? It can be known, Suarez explains, following Castro
on this point, by determining what the intention of the
lawgiver is. This should be discernible from the words he
uses in the promulgation of the law.51 If the words are not
clear, it may be presumed to be a purely penal law, since if
the law is meant to be rigorous this fact should be so
stated.52 If the words give no indication of the lawgiver’s
intention, the gravity of the penalty may furnish a clue.63
Or finally, if this fails, the matter of the law should be con-
sidered. If it is something necessary for the common good,
the presumption is that it is the intention of the lawgiver
to oblige in conscience. Otherwise, if the matter is only
civil and not of great moment, then the law is purely
penal.54 What is to be noted is that here, just as in the de-

ts Ibid., n.4; cf. ibid., c.<j, n.6.
so Coe. cit. The reference that Suarez makes here to St. Thomas (Sum. theol.,

II-II» q. 186, a.g ad 1) is the one usually made in any attempt to find in the
Angelic Doctor support for the theory of purely penal law. That this passage,
if taken in context, cannot be so construed will be shown later.

si Ibid., n.8.

sz Ibid., n.g.

es Ibid., n. 10.
Ibid., n.12.
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termination of the gravity of the obligation, it is the inten-
tion of the lawgiver and not the matter of the law which
receives primary consideration. If the matter is considered,
it is only to ascertain what the will of the lawgiver should
have been.

Nor does the objection hold, Suarez says, that there can
be no obligation to a penalty if no fault has preceded. It is
sufficient that there be a cause for the imposition of the
penalty, for instance, if there is question of something that
will contribute to the common good. The superior may
will to bring about its accomplishment simply through
fear of the penalty that must be paid if the act is not done.
This would be a just cause, though not involving any
fault.55 So Suarez, again like Castro, solves the culpa-
poena problem by allowing as valid the substitution of a
causa for a culpa.

But what of the objection that, though the concept of
purely penal law may be a valid one in a religious order
where one may freely consent to accept a penalty even
though no fault has been committed, nevertheless in the
civil order an entirely different set of conditions prevails
with the consequence that a purely penal civil law is im-
possible? 56 Suarez answers that the principles upon which
purely penal law is founded in religious orders can be ex-
tended to any community or commonwealth. For in the
civil community there also obtains, or there is already
supposed, a pact between the individual members and the
community or commonwealth to form a civil union. This

s» ibid., n.5; cf. ibid., ¢.3, n.7.
s« Cf, below, Bellartnine. chap. is.
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pact being supposed, the superior has the power to com-
mand and oblige in a way that is just and useful for the
community.ST

Suarez thus places himself in line with those who, as
mentioned above,®§ see no difference in the origin of ne-
cessity and obligation in the religious union and in the
civil union. For him, as for these others, the end of a
religious union is primarily a common good, just as is the
end of a civil union.

But a devastating consequence follows from these prem-
ises. It is that, as in a religious order many transgressions
have no direct and immediate moral content, so in the
civil order there are many transgressions of laws which in
no way imply a moral fault. At most, such transgressions
may be called only a “civil fault.” 69

In other words, there are whole sections of human civil
activity that one need not bother about as directly and
immediately pertaining to his conscience. It does not seem
rash to venture the statement that no more complete
cleavage between the moral and civil, or legal, orders
could be made. Of course, grant the premised philosophy
of intellect and will, then such a conclusion is consistent
and inevitable. If the intellect is not allowed to present to
the will the end and the objective necessity of means to the
end as the principle of action, all integration of orders is
impossible. For various orders of human activity can be
integrated only by a proper subordination of ends. If one
has accepted Suarez teaching, from his philosophy of in-

er Ibid., n.6.
»» Cf. above. Henry of Ghent, chap. t.

> Ibid., n.13.
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tellect and will down to his tripartite notion of law, one is
scarcely justified in criticizing those who (like, shall we
say, Kant who could not establish an objective end for
human activity before his ethics) maintain as basic in their
morality a fundamental distinction between the legal and

the moral orders.60

It helps little to say that, even though purely penal laws
do not oblige directly to what is commanded, they do
oblige indirectly, that is, to avoid contempt or disobedi-
ence. For how can a subject contemn or disobey a law that
the lawgiver himself did not intend to be obeyed in con-
science? 61

Now, as one continues to follow Suarez’ thought, a sus-
picion begins to grow. Suarez has said that the foundation
of obligation is the will of the lawgiver. This is consistent
with and even demanded by his philosophy of intellect
and will. But along with this he has not hesitated to say
not only that law is, of course, for the common good 62 and
that there may be a poena without a culpa if there is a
cause,03 but also that the reason why civil law obliges in
conscience when it does, is that it is necessary for the good
of the commonwealth and that if a law is not for the com-
mon good it is not a just law. Therefore it is no law.t4
Why is this true? Because things of their very nature, of
themselves without the intention of the lawgiver, have a

eoFor an excellent treatment of the ultimate consequences of Thomistic,
Suarezian, and Kantian principles, see F. Ibranyi, Ethica secundum S. Thomam
et Kant (Rome: Angelicum, 1931).

«Cf. De leg.. 111, c.28, n.st fL, especially n.»5.

espe leg., I, c.7, n.4.

«3 Cf. above, p. 103.

m/bid., ¢.9, n. 11. Cf. ibid., n. 1», 15.
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relation to the common good.65 In other words, although
Suarez wishes to hold a subjective foundation for obliga-
tion, there is also continually creeping into his thought an
objective one, the relation of means to an end.

This suspicion receives definite confirmation in Suarez’
solution of the problem concerning the obligation of tax
laws. After distinguishing three kinds of tax laws—real,
for example, rent for land; personal, the support of the
king; mixed, for instance, on imports and exports 66—he
says that laws concerning real taxes oblige in conscience.
They are the matter of contract and hence pertain to jus-
tice.67 The solution is not quite so easy in regard to the
other tax laws. Ordinarily they do not oblige in conscience
because they do not contain words indicating that they
command the act to be done, but simply that the penalty
be paid. Nor is it necessary that there be such an obliga-
tion, because the purpose of the law can be fulfilled other-
wise. Thus in personal tax laws the king can be supported
by the fines imposed for the nonpayment of taxes. What
obligation would there be if the king no longer needed
such support? Suarez' answer again finds him using an
objective as well as a subjective foundation of obligation,
for he says that in such event the obligation ceases either
from the nature of the case, that is, because the king no
longer needs support, or because the will of the lawgiver

can be presumed to so intend.68
How’ever, because in many tax laws there can be ques-

«5 Ibid., c.6, n.9.
t&Ibid., V, c.13, n.8.
ox Ibid., n.4.

Ibid., n.5.
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tion of matter that pertains to justice,69 such laws are to be
considered mixed laws. Why do they oblige in conscience?
Because, first, their words are preceptive and the intention
of the lawgiver is to acquire money necessary for the com-
mon good of the commonwealth; but also, secondly, be-
cause the matter of such laws demands an obligation in
conscience, since it pertains to justice and is “necessary for
the common good.” In fact, such matter is “preceptive per
se and it obliges absolutely.” >”

This most assuredly is admitting that there is certain
matter which of its very nature, and not owing to the fact
that it is the will of the lawgiver, has a necessary relation
to an end and for that reason obliges. This is consequently
admitting that the foundation of obligation is not neces-
sarily the will of the lawgiver.

Hence it seems certain that, when Suarez applies his
philosophy of intellect and will to law and obligation,
he becomes inconsistent. The foundation of obligation
cannot ultimately be both subjective and likewise objec-
tive. It cannot be formally both the will of the lawgiver
and the very nature of the acts commanded by the law.
The necessity of a certain mode of action is either based
on the very nature of things or it is not. Contradictories
admit only of alternate choice, but not of simultaneous
acceptance.

Suarez, then, as far as our present treatment is con-
cerned, stands at the end of the line of men who held not

*»Ibid, n.7.
to ibid., n.11.
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only the primacy but even the autonomy of the will. With
roots reaching back to Augustine and Anselm, the theory
has developed down through Henry of Ghent, Scotus,
Ockham, Biel, Castro, and finally Suarez. The intellect
was not permitted a true causal part in the action of the
will for fear that physical necessity would destroy free-
dom. But along with this went the refusal to permit the
intellect to bind the will under moral necessity by allow-
ing the intellect to present to the will certain acts as means
objectively necessary for the attainment of an end. In the
final fruition of this theory in Suarez, however, the ob-
jective nature of acts themselves still persisted in asserting
itself with the consequence, as we have just seen, of ulti-
mate inconsistency.

Suarez, by the very fact that he took such cognizance of
it, seems to have realized the part that objective essences
must play as the ultimate source of obligation. But his
desire to maintain the autonomy of the will prevented
him from taking a position in his psychology that would
have furnished a consistent foundation for a concept of
law and obligation based on objective essences.

It remained for another group of men to accomplish
this. It took another approach, that of the primacy of the
intellect and the mutual interaction of the intellect and
will, to produce a psychology consistent with a concept
oflaw and obligation based upon the very nature of things.



Part Two

THE PRIMACY OF THE INTELLECT IN THE
CONCEPT OF LAW






CHAPTER VII

ALBERT THE GREAT

)|

When we begin to study the second group of men that we
have chosen for consideration, we immediately feel that
we are in a different atmosphere. We are on a different ter-
rain. The distinguishing mark of a man is no longer the
freedom of his will, but it is his power of intellection. To
understand this position we must understand the back-
ground of the men who maintained it.

St. Albert the Great, O.P. (1206-80), can best be appre-
ciated by considering his general approach to philosophy
and theology. He is, of course, well known as the teacher
of St. Thomas. Aquinas studied under him in Paris from
1245 to »248 and in Cologne from 1248 to 1252. But this
is not the reason why Albert is called “Great.” His fame
rests upon a much broader and more significant founda-
tion. Albert was great because he was the first to recognize
the value of Greco-Arabian philosophy for Christian
theology, and this fact determined the subsequent direc-
tion of his thought.

It was during this period, as Professor Gilson says, that
Christian thought finally became conscious of its pro-
found philosophical implications and set about to formu-
late them in a clear and distinct way. In this Albert played
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a pioneer role. Ever since this time ‘“the solidity between
Aristotelianism and Christianity is such that peripatetic
philosophy can be said to participate in the stability and
the immutability of dogma. If scholastic theology were to
be divested of its philosophical dress, one would be con-
fronted with the theology of the Council of Nicaea and
the Christian Credo.” |

Of course profound transformations were necessary in
applying such a philosophy to Christian theology. In this
lay Albert's genius: he was the first to reproduce systemat-
ically, taking into account its Arabian commentators, the
whole of Aristotelian philosophy, and to attempt to
transform it according to the import of Christian dogma.
This, then, is the background of Albert’s position on the

primacy of the intellect.

Intellect superior. Thus Albert speaks of the intellect as
that which is the whole man. For, he says, each thing is that
which is the most excellent and principal in it. Just as in a
city, ifone sees that the citizens are formed in virtue, he will
consider the head of the city the source of this inasmuch as
he has informed the citizens with his own civic virtue; so
in the case of man, the intellect, which is the most excel-
lent part of man, will inform the other parts of the soul

and body according to itself.2

i £. Gilson, La philosophie au moyen dge (Paris: Payot, 1947) p. 503.

2Ethic., X, La, c.3; Borgnet ed., VII. 628. For Albert’s life and works, see H.
Wilms, O.P., Albert the Great (London: Burns OQates and Washbourne, >933),
translated by English and Hereford. On the relation between Albert and
Thomas (and their Arabian background), see M. Goree, L'Essor de la pensée au
moyen dge (Paris: Librairie Letouzey et Ané, 1933): For the idea of form in
Albert, consult B. J. Muller-Thym, The Establishment of the University of
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So the esse of man, says Albert, is not that he is a sub-
stance or that he is sensible, but rather that he is intellec-
tual. For in all things, except for this one ultimate thing,
man is in potency. By this one ultimate thing, however,
man has his esse in act inasmuch as he is a man. Hence itis
proper to man that intellectual esse and intellectual vivere
are convertible.}

For man, then, the best and most enjoyable life is the
speculative life of the intellect. This is man at his best.
Such happiness is the highest and most worthy.4 In fact
this life of speculation is better than the life of man itself.
If, therefore, we call the intellect divine when compared
to man, then it follows that the life of the intellect is
divine when compared to mere human life.®

Clearly, then, the intellect is absolutely nobler than the
will and prior to the will. For apprehension precedes all
motion of the will, but motion of the will does not precede
all apprehension.®

But what of the position of those who say that the will
is nobler than the intellect because virtue is in the will?
Albert responds that this is impossible. For, the esse of

Being in the Doctrine of Meister Eckhart of Hochheim (New York: Sheed and
Ward. 193g). chap, a, pp. iS-67. For a survey of the nature of the Albertinian
soul, see A. Pegis, St. Thomas and the Problem of the Soul in the Thirteenth
Century (Medieval Studies, Toronto, 1934). For the psychology of Albert in
general, see A. Schneider, '""Die Psychologie Alberts des Grossen,” Beitrage zur
Geschichte der Philosophie des Mittelalters, Band IV (1903), Heft. 5-6, pp.
1-548.

» Loe. at.

<foc. eft.

»Ibid., p. 627.

*Lib. de apprehensione, X, n.i3; Borgnet, V. 676. The authenticity of the
De apprehensione has been called in question. Cf. Bourke, '"The Provenance
of the De apprehensione,’* Speculum, XVII (1943), 91-98. However, the work
seems at least to be of the Albertinian school.

y
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virtue is the mean. But the mean is something that per-
tains to reason, and not to the will.7

Further, the appetitive powers cannot be the subject of
virtue except so far as they participate in the form of rea-
son. Just as perfection is in the appetite only by a reduc-
tion to reason, so there is no perfection in the moral
virtues unless they are reduced to the intellectual or
rational.}

But if this is the case, how can it be said that merit is in
the will and only in the will? Albert's answer presages his
position on liberum arbitrium. He denies that merit is in
the will only. It is also in the practical judgment. It is in
reason as that which determines; it is in liberum ar-
bitrium as that which chooses; and it is in the will as that
which completes merit by perfectly willing and acting.9

This last statement of Albert leaves us wondering what
his position is in regard to the liberum arbitrium. Albert
in his earlier years held that the liberum arbitrium was a
third faculty separate from the intellect and will; he after-
ward abandoned this position in favor of the liberum ar-
bitrium participating in both intellect and will.10 But
what eventually did Albert consider the interaction of the
intellect and will to be? Did he allow the intellect, in con-
trast to those men whom we have thus far seen, a causal
part in the determination of the will?

»Ethic., VI, t.1, ¢.2; Borgnet, VII, 394.

s Ibid., p. 395.
* Sent., il, d.39, G, a.5; Borgnet; XXVII, 615.

10 Cf. O. Lottin, Psychologie et morale aux XII* et XIlIIe siécles (Louvain,
1942), I, 119-27. Because Albert changed his position in regard to the liberum
arbitrium, it was thought better in our discussion of it here not to make any
references to the Summa de creaturis, which was written relatively early in

his life, 1245-50.
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From Albert’s general inclination to make the intellect
of prime importance, we can well expect him to give the
intellect such a determining part in the action of the will.
And he does so. For, as he says, the appetite in general can-
not be said to be denominative of an act. It must first be
determined. But the appetite cannot be determined un-
less through the intellect. The appetite does not move ex-
cept through the form of reason. Therefore the appetite
is not denominative of an act except through the form of
reason, and this is called intellect.ll So before every act of
the will, the will must be informed by reason, right or
wrong. “Without this information, the will is not the will,
but a confused appetite.” 12 In other words, the informa-
tion of the will by the intellect is for Albert that without
which the will would not be the will.

Now, if Albert is going to hold a mutual causality of in-
tellect and will in the act of election, it is incumbent upon
him to explain as precisely as possible in what this causal-
ity consists. This, of course, was a problem that Henry of
Ghent, Scotus, Suarez, and the others, in their desire to

keep the will free from any determination on the part of
the intellect, never had to face. For them the intellect
merely placed a condition for the act of the will. It never

enjoyed a mutual causality with the will in the act of elec-
tion. Therefore Albert, realizing this difficulty as implied

in his position, attempts to arrive at a definite explana-
tion.

Aristotle had said that the election was either an act of

it Ethic., V1, L1, c.4; Borgnet, VII, 401.
ulbid., c¢.i; Borgnet, VII, 395.
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the appetitive intellect or of the intellective appetite.!3
Now, which was it?

Albert begins by saying that, if you investigate what the
principle of action or operation is, you will find that two
things concur: namely, the determination or decree in
regard to what is to be done, and the appetite producing
the impetus to accomplish what is to be done. These two
things are found together only in the election, which is the
consiliative appetite. It is consiliative inasmuch as it dis-
cerns and commands. It is appetitive inasmuch as it causes
the impetus to accomplish the act. So the election is a
principle sufficient to explain the efficient causality of the
act.l4
The election was, of course, for Albert not in regard to
the end, as it was for Scotus, but only in regard to the
means to the end. The will, inasmuch as it participated in
nature and was not opposed to it, necessarily willed the
end.l$
Proceeding further, Albert explains that the election is
the selection (praeoptatio) 18 of one thing rather than an-
other or others. But these two things or other things can
only be proposed by a judgment of reason. "Through
reason these things are proposed and disposed, ordered
and weighed in relation to the end intended. When one of
these has been decided and determined upon, the election
is determined and completed by the appetite giving the
impetus to accomplish the act. Hence in the election rea-

is Ibid., c.6; Borgnet, VIL, 404. Cf. Aristotle, Ethic., VI, lecL 2, ¢.5 (113954).
1* Ibid., p. 403.

is Ibid., Ill, t.i, c.15; Borgnet, VII, «16.
is Cf. below, St. Thomas, chap. 8.
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son begins and disposes; the appetite terminates and com-
pletes. This is true in regard to the appetite terminated
and completed.” 17

The appetite, however, which is undetermined and, as
it were, diffused in regard to all things and which is the
inclination of the potency to its proper act, sometimes
precedes the intellect or practical reason. “For, it would
neither inquire in regard to the operable, nor dispose, nor
ordain, nor weigh unless it would seek or will it freely.
Taken in this manner, the appetite precedes the practical
intellect as a genus, whereas thé intellect follows and
forms the general appetite and specifies it so that it be-
comes the intellective appetite. Thus the appetite is the
potency, and the intellect is the form and act. In this way
it is properly called the intellective appetite.” 18

Hence, if the appetite is taken “in this common way,—
as that which, regardless of how the appetible is shown or
made known, immediately desires it before it is deter-
mined whetherit is appetible or operable, or as that which
does not move the first practical intellect so that by inquir-
ing, disposing, and weighting by a judgment, it may
determine, and such an operation of the soul begins in the
appetite as from the imperfect and is perfected by reason
discerning and determining as it does in constituting dif-
ferences—then in this manner the election is the intellec-
tive appetite.” 19

If, on the other hand, the appetite is taken "as that
which produces the impetus to action,—from the fact that

it Ibid., VI, t.1, c.6; Borgnet, VII, pp. 403 £.
1« Ibid., p. 404.
» Ibid., pp. 404 f.
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the operable has already been determined for it by the in-
tellect, this operation begins in the work of the intellect
and is terminated and completed by the appetite—then
in this sense the election is the appetitive intellect. Here
the operation of the intellect is as genus and potency,
whereas that of the appetite is as difference and act.” 20

In other words, when the appetite is considered in rela-
tion to the act of determining which of two or more should
be accepted, the will is as potency and material cause, and
the intellect is as act and formal catise. When, on the other
hand, the appetite is considered in relation to the impetus
to action, the intellect is as potency and material cause,
and the will is as act and formal cause. The similarity be-
tween this explanation by Albert in terms of material and
formal causality and Thomas’ explanation of the election
and the command in the same terms is, of course, more
than merely coincidental.2l

It is of great importance to note that Albert never once
loses sight of the fact that the principle of the act of elec-
tion is man. It is man, with his faculties of intellect and
will, who elects.22 This fact was lost sight of in the suc-
ceeding centuries when it was said that the will alone, with
its power of perceiving and ordaining, elected. There is no
danger of making the will itself a supposit, if it is con-
sidered as acting necessarily wirk the intellect. The sup-
posit, man, remains inviolate in Albert.

20Z.0C. cit.
21 Cf. below, St. Thomas, chap. 8. The probability is that Aquinas as well

as Albert profited greatly by the work of Philip the Chancellor (d.1236). Cf.
Lottin, op. cit., 1. jy, note 3; 251, note 2.
22 Ibid., p. 404.
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Albert has taken his position. A mutual causality exists
between the intellect and will. The will is determined
by the intellect. Physical necessity has not been ruled out,
but its action is in terms of material and formal, not effi-
cient, causality. Therefore the way has been left open for
moral necessity to be imposed upon the will by the intel-
lect. So Albert can say that the election is mixed, in which
one faculty is “the form and act of the other.” Hence it
may be said that the election is of the will inasmuch as
“the will is informed by reason judging.” 23

From what Albert has just said, two difficulties arise.
First, is the act of the will taken as intellective appetite
really different from the act of the will taken as appetitive
intellect, and secondly, which of these is the command?
The answer to these questions seems to be, first, that there
is adifference in these acts, and secondly, that the latter act
is the command.

Command: of the intellect. Two acts seem to be in-
volved, because Albert, following John Damascene and
Gregory Nazianzen, says clearly that "after the election
there is the impetus to action.” 24 If this is the case, if one
follows the other, then there must be two acts.

That the second act, that of impetus, was for Albert the
command is equally clear from his statement that the
impetus is "of reason through the command.” Hence,
“after the election there is the command of reason to exe-
cute what has been elected. By means of the command

a Ibid., 111, t.1, C.16; Borgnet, VII, ji8.
t* Ibid., 1, t-J, c.5; Borgnet, VII, 36.
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the object is obtained. And this is called the impetus to
action." 3§

Does Albert say that the impetus is the command of
reason because of the formal election of order that must
be contained in it? It is hard to find him saying so ex-
plicitly. But what he does do is clearly imply that, because
the impetus-command directs the powers to carry out the
action, the idea of ordinare is therein contained. For Al-
bert all order that the will may have must come from rea-
son. Only reason can establish order. "It pertains to the
reason to order (ordinare) the will.” It is the intellect,
then, which directs and orders all things.26 Hence, because
the impetus in question is not blind, but is ordered to the
end, it must pertain to the intellect. Command is, there-
fore, of the intellect. Albert was the first, so it seems, to
identify the impetus of John Damascene with the com-
mand of reason.27

With the command established as an act of the intellect,
Albert’s position in regard to law is already indicated.

1T

Law: of the intellect. The definition of law that Albert
uses most frequently is that of Cicero: “Law is written
justice which commands what is right and forbids what

is Sum. de creaturis, 11, .69, a.2: Borgnet, XXXV, 566.

mEvang. Matthaei, VI, n.10; Borgnet, XX, 276. Cf. Ethic., I, L5, cis
Borgnet, VII, 57; Sum. de creaturis, 11, q.65, a.2 ad q.j; Boignet, XXXV, 552.

ar Sum. de creaturis, 11, q.69, a.2; Borgnet, XXXV, 566. As one author says:
"We have already noted that the commentary of Albert on the text of
Damascene is distinguished by the emphasis placed upon its rational aspect”
(F. M. Drouin, O.P., “Le libre arbitre selon Albert le Grand," Publications de
linstitut d'études médiévales d'Ottawa, I-11 [1932], 97). Cf. also Lottin, op cit.,

I, 412.
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is wrong and threatens punishment to those who trans-
gress.” 28 Law must, of course, be for the common good,29
and its purpose is to produce citizens who are good.30

Albert does not seem to be concerned about directly
defining law in terms of an act of the intellect or will. The
closest he comes to it seems to be a remark made by way of
comment on Cicero’s definition. Here he says that law is
the “form of justice which is educed from the form which
is in the mind of the king, committed to writing for the
ruling of the people.” 31 But of course Albert had already
said that the “precept is the command,’’32 and that the
"command pertains to reason.” 33 Hence there can be no
doubt that for Albert law was the command of reason.

However, further confirmation of the fact that law was
for Albert an act of the intellect and not of the will, is not
lacking.

First, he says that by positive law universal principles
are applied to particular cases. But such an application of
the universal to the particular can only be “accomplished
by reason.” 34 Only the intellect can perceive the relation
between the universal and the particular.

ss Evang. Matthaei, VI, n.10; Borgnet, XX, 267. (The reference to Cicero is
Rhetoric, Bk. 1, ad fin.) Cf. Ethic., V, t.3, c.3; Borgnet, VII, 36g.

w Ethic., V, t.3, c.3; Borgnet, VII, 367.

so Ibid., 1, t.9, c.i; Borgnet, VII, 140.

*1 Evang. Matthaei, VI, n. 10; Borgnet, XX, 267.

Sr Compendii theologicae veritatis, V, 0.59; Borgnet, XXXIV, 192. It fa true
that Albert sometimes says that the precept fa a sign of the will. But he fa
careful to explain that it fa not merely the will, but the will commanding
which fa in question (Sum. theol., 1, t.20, q.80, n.i; Borgnet, XXXI, 863).

Hence such a sign fa of the "will in reason.”

ss Cf. above, p. 119.
as Sum. de creaturis, 11, q.71, a.i; Borgnet, XXXV, 593. Cf. Ethic., X, t*3:

c.3; Borgnet, VII, 640.
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Secondly, Albert says that law is the mean of justice.
For, the determination of what is just is the determina-
tion of the mean. But, as he has already said, to determine
the mean is a work of reason involving, as it does, the per-
ception of a relation. Therefore law must be an act of
reason.3)

Thirdly, in explaining epikeia Albert indicates that law
is of reason. For, he says, epikeia is really an extension of
law. Like law, it is a direction of means to the end in cases
not covered by the law itself. But such direction demands
a judgment of reason. Hence both epikeia and law itself
are acts of reason.33 And what will determine this judg-
ment in regard to relation of means to the end? The objec-
tive relation of the means to the end. Reason will judge
according to the nature of the acts involved.}7 Albert has
already indicated his foundation for obligation.

Obligation: from the nature of the act. In regard to
obligation, then, Albert says that a definition of precept,
inasmuch as it is obligatory, would be: “A precept is a
command, obliging to the observation of the act com-
manded on account of the authority of the one command-
ing or the nature of the thing commanded.” 3§ According
to this, the foundation can be both the authority of the
lawmaker and the nature of the thing commanded. Suarez
said that the foundation of obligation was the will of the
lawgiver; then afterward he allowed the nature of the act

ss Politicorum, HI, t.10, dd; Borgnet, VIII, 307.

se Ethic., V, t.4, c.1; Borgnet, VII, 384. Cf. also ibid., p. 386.
st Ibid., p. 384.

ss Sent., 111, d.37, A, a.2; Borgnet, XXVIII, 680.
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also to have a part. Now, is this not precisely what Albert
is doing? He says that the obligation of the command
comes both from the authority of the one commanding
and from the nature of the thing commanded. Prescind-
ing from the problem of obligation in religious orders,
Albert’s statement can stand and contains no inconsist-
ency in regard to the foundation of obligation in the civil
order. Why? Because for Albert the judgment of the one
in authority had to be based on the nature of the act. For
Albert the will was not independent of the intellect. It was
its nature to be ““in the judgment of reason.” And the judg-
ment of the intellect had to be in accord with objective
reality. It was a property of the intellect to be a judge, but
the judgment must conform to the order and truth of
things.39 Hence, for Albert to say that obligation comes
from authority and the nature of things, is not to oppose
but to include the one in the other. This he can do because

his psychology warrants it.

In Albert, then, we find a man whose endeavor was to
explain the function of the intellect and will in terms of
mutual causality, formal and material. He was not pre-
occupied with preserving the freedom of the will from any
physical necessity that might be imposed by the intellect.
For him the one was somehow “in” the other. The link
between the will and objective reality was the intellect.
Hence the way was open for law to be an act of the intel-
lect, and for the foundation of obligation to be reality it-
self, not the will alone.

8» Sum. de creaturis, 11, q.70, n.s; Borgnet, XXXV, 578; cf. ibid., p. 576.
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It is true that Albert’s philosophy of intellect and will
as well as his concept of law was not fully developed. Nor
was the relation between the two fully noted and pointed
out. That remained for his pupil to accomplish: Thomas

Aquinas.
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CHAPTER VIII

THOMAS AQUINAS

I I

St. Thomas Aquinas, O.P. (1225-74), carried on and com-
pleted the work that his master had begun, namely, the
methodical transformation of philosophy and theology ac-
cording to the principles of Aristotle. Consequently, as
far as our present problem is concerned, Aquinas will
hold the primacy of the intellect. In maintaining this posi-
tion, however, he was accused by his adversaries of failing
to vindicate free choice. His principles, they said, led to
the will being necessitated. This was as bad as Averroism.
Hence the condemnation of 1270 and 1277, though ex-
plicitly aimed at Averroism, implicitly included St.
Thomas.l The effect of this seems to have been that St.
Thomas felt it necessary, not to change his position, but
to clarify it. His stress was henceforth not so much on final
as on formal causality.2 It is according to this clarification,
then, that we shall study Aquinas’ philosophy of intellect
and will.

Intellect more noble. For St. Thomas, then, the intel-
lectis nobler than the will. This is true for several reasons.

i Ct above, chap. i.
» CL O. Lottin, principes de morale (Louvain: ML César, 1947), I1, 16-19.
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Because powers are specified by the objects of their acts,
if the object is nobler, then the power is nobler. This is
the case in regard to the intellect. Its object is nobler than
that of the will because it is more simple and absolute.
The object of the intellect is the form or essence itself of
the appetible good; the object of the will is this appetible
good which has its form in the intellect. Hence, absolutely
speaking, the intellect is nobler than the will.}

Relatively speaking, however, that is, in relation to the
difference in objects themselves, the will may be said to

"jibe higher than the intellect. This is based on the nature of

—

the operation of the intellect and will. The operation of
the intellect is perfected by the presence of the object
known in the intellect. Hence the nobility of the opera-
tion of the intellect is in proportion to the nature of the
intellect. But the operation of the appetitive is perfected
by the inclination of the appetite to the object as to its
term. Therefore the dignity of the operation of the will
depends on the nature of the object of the operation. From
this it follows that those objects which are less noble than
the soul are in the soul in a nobler manner than in them-
selves. For each thing is in another according to the nature

s Summa theologiae, 1, q.8a, a.3, c. In regard to the authenticity of the
title Summa theologiae rather than Summa theologica, see A. Walz, "De genuino
titulo Summae theologiae," Angelicum, XVIII (1941), 14Z-51. According to
this author the title Summa theologica seems to have made its appearance first
sometime about the sixteenth century. On the other hand, the oldest
manuscripts of Aquinas' work, the custom of his times, and the fact that there
have never been lacking those who did employ it when speaking of this work,
would serve to indicate that the genuine title is Summa theologiae.

The best works on St. Thomas, as far as our present problem is concerned,
seem to be those of O. Lottin, Principes de morale (Louvain: Mt. César, 1947)
and Psychologie et morale aux Xlle et Xllle si¢cles (Louvain: Mt. César, 1948),
and those of A.-D. Sertillanges, S. Thomas d’Aquin (Paris: Alcan, 1925) and
La philosophie morale de S. Thomas d’Aquin (Paris: Alcan, 1946).
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of that in which it is. So it is nobler to have knowledge of
those objects which are beneath us than to have love of
them. On the other hand, it is better to have alove of those:
objects which are above us, rather than merely to know'
them .4

Hence, in regard to inferior objects the intellect is \
nobler, in regard to superior objects the will is nobler. But (
prescinding from this difference in objects and consider-
ing the powers in themselves, as mentioned above, the
intellect is nobler than the will.}

Or, to put it another way, the intellect is nobler than
the will because of the manner of operation of each, be-
cause the perfection and dignity of the intellect consists in
the presence of the form of the thing known in the intel-
lect itself. It is by this that the intellect knows, and this is
its whole dignity. But the nobility of the will and its act ,
consists in the fact that the soul is ordered to some noble/
object according to that which the object is in itself. Now,\
itis more perfect, absolutely speaking, to have the nobility |
of another thing in yourself than to be ordered to a noble
object existing outside yourself. Hence, if the intellect
and will are considered in themselves and not in regard to
this or that object, then the intellect must be said to be
more eminent than the will.’

But is not the will a higher power than the intellect,
since it is the will that moves the intellect to act?

St. Thomas, even in regard to motion, is careful to
maintain the pre-eminence of the intellect. For, he says,

* Loc. cit. Cf. ibid., 11-11, q.23, a.6 ad 1; ibid., I-11, q.3, a.4 ad 4.
e Loc. cit. Cf. Scriptum super sententiis, In III Sent., d.27, q.i, a.4, a
e Quaestiones disputatae, De veritate, q.22, a.11, c.
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it is the intellect that first moves the will. For the will, as
will, is moved by its object, which is the apprehended
good. But the will can be regarded as moving the intellect
inasmuch as the act itself of knowing is apprehended as
good and is desired by the will, from which it follows that
the intellect actually knows. And in this the intellect pre-
cedes the will. For the will would never desire the act of
knowing if the intellect did not first apprehend the act of
knowing as good.]

Besides, continues St. Thomas proving the same point,
the will moves the intellect to action just as an agent is said
to move; but the intellect moves the will after the manner
in which the end moves. For the known good is the end of
the will. But an agent in moving is posterior to the end
because the end is that on account of which the agent acts.
Therefore it is evident that the intellect is, absolutely
speaking, higher than the will. The will can be said to be
'higher than the intellect only relatively,$§ that is, inasmuch
as motion pertains to the will by reason of its object.9

For St. Thomas, then, the intellect is in general nobler
than the will. But one thing must be noted. This supe-
riority is not established by instituting an independence
of one from the other. Rather they are repeatedly spoken

"Xof as including one another. The intellect knows that the
will wills, and the will wills that the intellect knows. Simi-
larly the good is contained under the true inasmuch as it is
known, and the true is contained under the good inas-
much as it is a good desired.1(

TSumma contra Gentiles, 111, ¢.26, ad 5.
s Loc. cit.

»De verit., q.22, a.12 ad 5.

1«Sum. theol., 1, q.82, a.4 ad 1.
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Now, if St. Thomas is going to hold an interaction of
the faculties of intellect and will, then it behooves him, as
it did Albert, to explain exactly what sort of causality is
involved. Undoubtedly influenced by Albert and perhaps
also by Averroes,ll Thomas proceeds to explain this inter-
action in terms of formal and material causality. As a
matter of fact, he applies this explanation much more ex-
tensively than is generally realized. It is not only the key
to the solution of the vexing problem of the election and
the command—which immediately concerns us here—but
also of the problems of the relation between the proxi-
mate and ultimate objects of the human act,l2 between the
command and the commanded acts,13 and between caritas
and the other habits.14

Thomas’ general position, then, in this regard is that
whenever two powers act together, that which is from the
superior power is as form to that which is from the inferior
power which is as matter.10 That is, when there is question
of an act which is composed of the acts of inferior and
superior powers, that of the inferior will be as matter to
that of the superior, which will be as form.I- Of course this !
composite actis truly one act, since the act of the one mov-j
ing and of the one moved is one act.IT

11 Averroes had said that in every action produced by two diverse powers,
"it is necessary that one of the two be as matter and instrument and the other
be as form and agent" (In j De Anima, text ¢.36 [Juntas ed.]. Vol. VI, 1, 2,
f. 184c¢).

12 Ibid., 1-11, q. 18, a.6, c.

is Ibid., q.17, a.4, c.

ulbid., 11-11, q.23, a.8, ¢; De verity q.i4> a.5. c. Cf. G. Klubertanz, S.J.,
“The Unity of Human Activity," The Modem Schoolman, XXVII (1950), 75-
103.

IS De verit., q.14, a.5, c.

IS Sum. theol., 1-11, q.17, a.4, c. Cf. ibid., 111, q.19, a.s, c.

it Ibid., a.4 ad 2.
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Command: of the intellect: What is the result of the
application of this principle of material and formal causal-
ity to the problem of the act of command? Does the act of
commanding pertain essentially to the intellect or to the
will?

Before discussing the act of command, let us first see
what the effect of this principle is in explaining the elec-
tion. The root of freedom, Aquinas says, is in the intellect.
The will is fre€io be directed to different objects “because
the intellect is capable of different concepts of the good.”
Therefore the intellect is the cause of liberty. Liberty is
rooted in the intellect.1§ Is election therefore an act of the
intellect? The first thing to be decided is: To which
faculty does election belong essentially? Which faculty
elicits the act? Aqqinas says election is essentially an act of
the will because the perfection of the election comes from
the motion of the soul to the good which is chosen, and
this motion is, of course, from the will.19 But what of the
fact that the root of liberty is in the intellect: that the in-
tellect is the cause of liberty?

It is in answer to this otherwise insoluble difficulty that
Aquinas applies the principle of mutual interaction of
material and formal causality. He says that reason can be
said to precede the will and order its acts inasmuch as the
will tends to its object according to the order of reason,
because the apprehensive power presents its object to the
appetite. Hence “the act by which the will tends to some-
thing which is proposed as good, by the very fact that it is

1« Ibid., a.i ad 2. Cf. De verit., q.24, a.2, c.
1» Ibid., q.13, a. 1, ¢. Cf. De malo, q.6, a. un, c.
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ordered to an end by the intellect, is materially of the will
and formally of the intellect.” 20

Therefore the election is essentially an act of the will;"*—
but when considered in relation to the intellect it is mate-
rially of the will and formally of the intellect.

It seems that unless this explanation is admitted, true j
causal interaction of the intellect and will is impossible, |
and only the autonomous will of Scotus and Suarez is
left.

Now, what of the command? Is it the same act as the elec-
tion, as in Ockham, Biel, and Suarez? Is it a separate act? Is
it of the intellect or will?

Aquinas says clearly that the command is an act of the
intellect which follows the act of election, in regard to
one’s self or others.2l This means that “the command
is essentially an act of reason, because the one com-
manding orders (ordinat) him whom he commands. .

[ To order thus pertains to reason.” 22 The will is incapable
of establishing order between one thing and another—in
contrast to what Scotus and Suarez taught. Only the intel-

lect, which can perceive a relation, is capable of establish-
ing order.23

But the intellect elicits the act of ordering and directing

only in virtue of the previous act of election. The com-,
mand is an act of the intellect, but presupposing an act of]

the will.24 It is through the election that the intention

20 Loc. cit.

211bid., q.17,a.3 ad 1.

nlbid., a.l, c; cf. ibid., 11-11, q.83, a. 1, c. That by "reason'" Aquinas means
in this context "intellect,” see below, chap. 6, note 22.

23In IV Sent., d.15,q.4,a.1 ad 3.

24 Sum. theol., 1-11, q. V], a.1, c.
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of the end and the impetus thereunto xs carried on.2S

Therefore the command is of both the intellect and the
will. Tt is of the will inasmuch as it implies an inclination
or motion. It is of the intellect inasmuch as this inclina-
tion or motion is ordered and directed to execution by this
or that power.2*

The command, then, like the election is a composite act
of intellect and will. But which is its formal and which its
material aspect?

Aquinas answers this question by determining which is
the superior power in the act of command, the intellect or
will. The intellect is the source of the order in the com-
mand, and the will is the source of the motion. But inas-
much as the ordering to the end presupposes the desire of
and motion to the end, the principle of command, that is,
that from which it has its inception, is the will. In this
sense, then, the will may be called superior. Therefore, ac-
cording to St. Thomas’ principles, if the will is superior,
its act is as form to the act of the intellect, whose act is as
matter.27

Therefore the command is essentially an act of the intel-
lect, but when considered in relation to the will it is mate-
rially of the intellect and formally of the will.

It is in the light of this explanation that all those
statements of St. Thomas must be interpreted and under-

35 in IV Sent., lac. cit.

2«De verit., q.22, a.12 ad 4. Cf. Quodl., 1X, q.5, a.12, c.

22 In II Sent., d.25, q.i, a.a ad 4; cf. In IV Sent., d.15, q.4, a.t, sol. 1 ad 3.
Although St. Thomas does not explicitly use the words "form” and "matter”
in regard to the command as he does in regard to the election, their use seems

not only justified according to the principles he has laid down, but even de-
sirable. Cf. below, chap. 9, for Cajetan’s contribution in this matter.
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stood wherein he says command is of the will. True, he
says this many times.2§ But it must always be remembered
that when he precisely determines what the command is,
he says it is essentially an act of the intellect.2)

With this fact firmly established, it is but a short step to
its application in determining the nature of law.

1T

Law: act of the intellect. For St. Thomas law is essen-
tially the act of command? And because command, as we
have seen, pertains to the intellect, so also does law. Law
is an act of the intellect.30

Why is law the act of command? Because law is essen-
tially the ordering and directing of means that lead to an
end. That is why law is a rule or measure of what must be
done in order that the end may be attained.3] But such an
ordering and directing is, psychologically considered, the
act of command. Therefore law is the command, and the
command is law.

Hence the moving, ordering, and directing of others by
those in authority are done by the command of law.32 This
is, of course, analogous to the command which an in-
dividual person gives to himself.3} If one speaks of the
command as “the will of the superior,” it must be under-
stood as the motion of the will ordered and directed by

Among others, for instance: Sum. theol., I, q.21, a.2 ad 1; ibid., q.107,
a. 1, ¢; ibid., TI-T1, q.4, a.2 ad 2: ibid., . to, a.2, ¢; ibid., q. 166, a.2 ad 2; De mala,
q.2,a.2 ad 1; In II Sent., d.40, q.i a.5, c.
so Sum. theo/., I-II, q. 17, a. L.

so Ibid., q.90, a. 1, sed contra.
st Ibid., a.t, c.

sa Ibid., 11-11, q.50, a. 1, c; cf. ibid., q. 104, a. t, c; ibid., q. toe, a.2, ¢ and ad 3.
ss Cf. ibid., I-II, q. 17, a. 1, ¢; ibid., II-I1, q.50, a.2, c.
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the intellect, as explained above. Otherwise there is no
question at all of a law which is a good, but rather of
violence and therefore something evil.34

[ The purpose of law is to attain an end. It is on account
of attend that law commands necessary means.35 And since
law is of its nature directive of the man, the end that law
is intended to accomplish must be of its essence communi-
cable to many. Therefore the end of law is a common
g00d.30

Hence St. Thomas' classical definition of law: “an ordi-
nation of reason for the common good by him who has
the care of the community—promulgated.” 37 In other
words, law is for St. Thomas an authoritative ordering on
the part of an intellect of means necessary for the attain-
ment of a common good.

Upon this basic concept of law, is based St. Thomas'
analogy of law.38 In every instance it is the act of an intel-
lect in authority ordering means to an end. The eternal/
law is the divine intellect ordering all things to one finalj
end.39 Granted the act of creation, all things must some-
how participate in this primordial ordering.40 They will
participate in it passively inasmuch as their forms, irra-

34 Ibid., 1-11, q.96, a.4, c. Cf. ibid., q.90, a.i ad 3; ibid., q.93. a.3 ad 2.

3s Ibid., q.90, a.a, c.

3*Loc. cit. Cf. ibid., ad 2. 3; ibid., q.96, a. 1, c.

st Ibid., q.90, a.4, c.

ssThe problem of the analogy of law in St. Thomas is well set up by M.
Adler (“A Question about Law," Essays in Thomism [New York: Sheed and
Ward, 1942]). The solution arrived at, however, is questionable.

3» Ibid., q.91, a. 1, c; cf. ibid., ad 3; ibid., q-93. a.1, c. St. Thomas says that
the divine will could be called the eternal law, but only in the sense that what
God wills in regard to creatures is contained in the divine wisdom. For this
reason the will of God is called reasonable (ibid., q.93, a.4 ad 1).

*0Ibid., q.93, a.2, c.
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tional or rational, bespeak this divine ordering and con-
stitute what is called the natural law, both physical and
moral.4l Such a law is law, therefore, only by an analogy
of attribution. Or they will participate in this ordering
actively inasmuch as by their own intellectual power they
authoritatively order means to an end. This latter partici-

pation is obviously the prefogatwiToFonly those creatures
whose form is intellectual. Hence such laws as are estab-
lished by human authority are laws by an analogy of true
proportionality.42 From this the analogous nature of law
and the common good is evident.

Obligation from relation of means to end. In his ex-
planation of the derivation of law Aquinas has said that
lex comes from ligando because it obliges.43 What is the
source of this obligation? What is the foundation of obli-
gation for Aquinas? Is it in the will of the lawgiver, as it
was for Scotus and Suarez? Or is it in objective reality as
presented to the will by the intellect?

In discussing the fact that law must be just ifitis to be a \
law at all, Aquinas says that just laws oblige in conscience.
Why? Because they are ordinations to an end, the common
good. Hence for Aquinas obligation seems to have its
foundation in the objective relation of the means ordered
to the common good.44 A law obliges because what it com- \

mands is for the common good.4§

*ilbid., q.gi, a.z, c; cf. ibid., q.90, a-i ad 1.
® Ibid., q.91, a.2 ad 3.
**Ibid., q.90, a.i, c.
“* Ibid., .96, a.4, C.
Ibid., a.6, c.
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But do not, for instance, Suarez and others quote this
same passage, use these same words, and still maintain
that the foundation of obligation is the will of the law-
giver, rectified though it may be according to what is for
the common good? What assurance is there that St
Thomas held a moral necessity which was founded in
things?

Besides what would seem to be the obvious meaning of
his unqualified statement just mentioned (that laws oblige
because of their relation to the common good), it is abun-
dantly clear from his explicit treatment of necessity that
for Aquinas the foundation of obligation is objective
reality.

Aquinas says necessity can be of several kinds. In gen-
eral that is necessary which cannot not be. Now, this may
derive either from an intrinsic principle or from an ex-
trinsic principle. From an intrinsic principle necessity
may occur either on account of a material cause, as when
we say that it is necessary for things composed of contra-
ries to corrupt; or on account of a formal cause, as when
we say that it is necessary that a triangle have three angles
equal to two right angles. From an extrinsic principle ne-
cessity may arise either on account of an agent, as when
one is forced by someone to do something that he would
not otherwise do, and this is called necessity of coaction;
or “on account of an end, as when an end cannot be at-
tained without this means. . . . This is called necessity
on account of the end.” 48

But is it this type of necessity, namely, that on account

""Ibid., 1, q.8s, a.1, c.
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of the end, that is imposed by the command of law? What
Aquinas has said thus far already contains the answer: Yes.
But if an explicit statement to this effect is sought, it is not
hard to find. Aquinas says it is this kind of necessity—con-
ditioned necessity, or necessity on the supposition of an-
end—that is imposed by the command of the lawgiver.
Just as corporeal action binds corporeal things with physi-
cal necessity of coaction, so the command of the lawgiver
binds the will of the subject with moral necessity based on
the objective relation of means to an end.4T

So it is the command that indicates those things which
are morally necessary, that is, without which the end can-
not be attained.48§ That is why Aquinas explains the basic
command of the natural moral law in terms of the end.
He says that, “because good is the end of the appetite, the
intellect naturally apprehends the end of the appetite as
indicated by the inclinations as good, and consequently as
that which must be done.” 49 In other words, from these
principles it follows that necessity on condition of the
end, or moral necessity or obligation, is as immediately
known as is the nature of things. The foundation of obli-
gation is the relation between created forms. That is why
from an immediate knowledge of this first principle which
includes a concept of necessity based upon conditions of
an end, the end—God—can be proved to exist.50 Deny
this, and an essential part of the preamble of faith cannot

4T De verit., q.17, a.3, c.
Ibid., .23, a.3, c.
*»Sum. theol., X-11, q.94, a.2, c.
«*Cf., for instance, Cajetan, Comm, in Sum. theol., In I-I1, q-7>, a.6, and
Boyer, Cursus philosophiae (Paris: Desclée, 1937), II, 337-
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be proved from reason. Before it can be said that man is
obliged to believe God on divine authority, man must first
have a concept of obligation. It"*musi*rsLbe~hwnjhat
man is. obliged todo.whatisgoodfor.him.according.to.the
demands of his rational,form, forthis,is what will lead to
his end.51 If the existence of God must first be known be-
fore the concept of obligation, then “Good must be done”
is not a first principle.

Obligation may therefore be said to be for St. Thomas,
the moral necessity of placing certain acts imposed upon
the will by the intellect perceiving that these acts are nec-
essary means to a necessary end.

Could Scotus or Suarez accept such a definition of obli-
gation? Evidently not, because for them the intellect pre-
senting objective reality is incapable of any true causal
relationship with the will. Hence obligation must be

| founded in the will. In Aquinas, however, such is not
the case. The intellect does have a causal part in the action
of the will. Because of this, the intellect can impose upon
the will the moral necessity—not physical, of course—of
placing certain means that it perceives are necessary to
attain a certain end. The foundation of this moral neces-
sity imposed upon the will by the intellect is, therefore,
ultimately the order of created forms or essences as per-
ceived by the intellect.

Praecipere seu imperare? Attention should be called
here, perhaps somewhat parenthetically, to something

For the relation of man*s rational form to his end, see Sum. theol., 1-11,
q.2i, a.i; q.71, a.2.
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that has been the cause of great confusion: St. Thomas'
use of the words praecipere and imperare. Do these words
refer to one and the same act, or do they refer to different
acts? Do they both mean “command”? Cajetan and Medina
say one thing; Soto says another.52

No one can deny that St. Thomas does speak at times as
if they were synonymous.53 But if his complete treatment
of the matter is taken into consideration, it will be evident
thatpraecipere and imperare refer to different acts.

For the praecipere is before the election or rather part
of it,54 whereas the imperare is after the election.5 If this
is the case, then evidently they cannot be the same act.

But if the praecipere is part of the election, just what is
it? Is it a “command” of the intellect that leaves the will
no choice but to obey? Taken in this sense it is the béte
noire against which Scotus and Suarez were ever at war.
Or is it, on the other hand, an act of the intellect imbued
with the will, so that ultimately it is a judged election or
an elected judgment? Taken thus, it is the composite act
of St. Thomas with its material and formal aspects. It is
not a “command” at all, but a judicium electionis.56 The
word praecipere, then, used to denote the act of the intel-

*zCf. below, Cajetan, chap. 9; Soto, chap. 10; Medina, chap. 11.

»» For instance, in Sum. theol., I-II, q. 12, a. 1, ¢, ibid., q.90, a.i, sed contra;
ibid., q.92, a.2, c; ibid., 11-11, q.47, a.8, 3 Praeterea; ibid., q.104, a.4, c; ibid.,
a.5, ¢; and De verit., q.17, a.3, c.

MIbid., 1-11, q.58, a.4, c. Cf. also De virt. in com., q.un., a.12 ad 26; In II1
Sent., d.33, q.2, a.3, ¢; In VI Ethic., lect. 9, Pirotta 1240; ibid., lect. ti, Pirotta
1290; Sum. theol., 1-11, q.57, a.6, c; ibid., II-11, q.47, a.i ad 2.

55 Ibid., q.17, a.3 ad 1. Cf. De verit., q.22, a.12; Quod!., IX, q.5, a.12; In IV
Sent., d. 15, q.4, a.i, qu- 1 ad 3.

stDe verit., q.24, a.1 ad 17. Cf. ibid., q.23, a.8 ad 4; Sum. theol., 1, .86,
a.l ad 2: ibid., 1-11, q.76, a.i, c; ibid., 11-11, q.47, a.3 ad 1.

For one of the best expositions of St. Thomas’ judgment of election, see
A.-D. Sertillanges, S. Thomas d’Aquin (Paris: Alcan, 1925), II, 267.
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lect before or with the act of election, seems to derive from
prae-accipere, which in turn St. Thomas uses as practically
synonymous with prae-eligere.6 Hence the word praeci-
pere, if used to denote the act of the intellect in the elec-
tion, is better translated as the “judgment of election”; if
it is used to denote the act of the intellect that directs
execution after the election, then it is synonymous with
imperare and should consequently be translated as “com-
mand.”

It could well be asked, if St. Thomas meant two different
acts by praecipere and imperare, why did he so often use
them together? One answer might be that, although they
are separate acts psychologically, they are never separated
practically. Whenever there is an efficacious election to
act, the command, directing the powers to carry out this
act, must follow.58§ Hence praeacceptio or electio is always
present with the imperium. Then too it may be added, as
many times seems to be the case, St. Thomas may have
used praecipere as synonymous with imperare meaning,
as just explained, the command after the election.

Purely penal civil law? With law, therefore, having as its
purpose the accomplishment of an end by the use of means
that are necessarily related zo this endTarm obligatioiThav-

st For instance, in De virt. in com., q.un., a. is ad 26, he says: . . - praecipere

sive eligere quod facit prudentia. In Sum. theol., 1-11, q.13, a.2, ¢, he says:
. cum electio sit praeacceptio unius respectu alterius, and in ibid., .15,
a.3 ad 3: ... ex multis praeaccipimus unum eligendo. - ..

««Hence the acts of the habits of eubulia, synesis, and gnome have to do
with the essence of law; whereas those of prudence have to do with its esse. Cf.
Sum. theol., 1-11, q.57, a.6, ¢; ibid., II-11, q.47, a.s ad a; ibid., a.8, ¢; also L.
Thiry, O5.B., "Speculativum et Practicum secundum St. Thomam," Studia
Anselmiana (Rome: Herder, 1939).
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ing this very same relation of means to the end as its foun-
dation, the question of whether all true laws oblige in
conscience to the act specified seems superfluous. If man
is obliged to use the means necessary to his end, and law
is concerned only with such means,38 then law must oblige
in conscience. So St. Thomas in answer to the question,
“Do human laws oblige in conscience?" says without
qualification that they do.®( '

But could this mean that laws oblige in conscience in
one of two ways: either to what is specified or to the pay-
ment of the penalty? In other words, did St. Thomas hold
that a purely penal civil law was possible?

The answer to this question is threefold: first, if he did
hold that purely penal civil law was possible, he never ex-
plicitly said so; secondly, such a concept is against his prin-
ciples of law; and thirdly, the attempts to make him say so
implicitly are taken from discussions about religious or
ecclesiastical law.

What is to be made of the fact that St. Thomas, like his
teacher St. Albert, makes no explicit mention of purely
penal civil law? Henry of Ghent, a contemporary of both
Albert and Thomas, had spoken of it, though for Henry
purely penal civil and religious law were to be treated as
one. Had Albert and Thomas not heard of purely penal
civillaw? Or, if they did hear of it, why did they not treatit?

Regardless of what the truth of this matter is, the con-
cept of purely penal law is against the principles of law
that Thomas has established. If law, to be just, has to be

€¢ Sum. theol., I-1I1, q.g6, a.t, c.
«« Ibid., a.4.
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concerned directly only with what is necessary for the
common good, and man is obliged in conscience to do
what is necessary for the common good, then there is no
choice: all laws oblige in conscience directly to wKat ir®
specified, namely, to that which is necessary for the com-

mon good.

~~ The passages usually referred to by those who seek to

find the concept of purely penal law in St. Thomas are
principally two, both in regard to the religious or eccle-

siastical order.

7 - First, in discussing whether a religious always sins mor-

P

tally in transgressing what is in the rule,6l Thomas an-
swers simply: No, every transgression is not a mortal sin.
Some may be venial sins. In fact, he says, in some religious
orders, like the Order of Preachers, some transgressions
do not oblige even under pain of venial sin, but only to the
payment of the penalty imposed, because the rules oblige”
to observation in this manner.62 Now, this is clearly the
notion of purely penal law in a religious order. No one
certainly would take exception to this, because in a reli-
gious order the subject has agreed to be obliged primarily,
not in regard to those things which are necessary for the
common good, but in regard to whatever the superior may
judge to be for his own individual good. The “watering
of a dry stick” has no direct relation at all to the common
good, but it does have an immediate relation to the indi-
vidual good of the one enjoined by obedience to water it.
But it is in answer to the second objection to this same

w/Mrf., I1-11, q.186, a.g.
es Ibid., ad 1.
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article that we find the phrase which some believe shows |\

that St. Thomas held the notion of purely penal civil law.
The objection made, says St. Thomas, is that rules are
imposed on religious in the same manner as a law. But
whoever transgresses the command of law sins mortally.
Therefore it seems that the monk who transgresses the
rule sins mortally.63 St. Thomas answers that not all things
contained in law are given as a command, but some things
are proposed as a sort of ordination or statute obliging
only to a penalty. Just as in civil law transgression of a
legal statute is not deemed worthy of corporeal death, so

i
|

in ecclesiastical law all ordinations and public statutes do |

not oblige under pain of mortal sin. Similarly not all
statutes of the rule of a religious order oblige under pain
of mortal sin.t4

That this passage does not prove that St. Thomas held
purely penal civil law can be shown from these considera-
tions. First, the law about which he is directly speaking is
the rule of areligious union. Thatis demanded by the con-|
text. For, he says, among the things contained in the “rule”
are those things that oblige on account of the religious
vow. Hence, when he says that not all things contained in |
the law are given as a command, but some are proposed as \

“ordinations” or “statutes,” it must be understood in re- \

gard to law in areligious order. Secondly, he is principally
concerned with the question of whether religious rules

oblige under pain of mortal sin. Hence, when he refers to
civil law he does not say that just as civil law sometimes

Ibid., z Praeterea.
**Ibid., ad a.

\
\
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that St. Thomas held the concept of purely penal law is in
regard to the question whether, without a dispensation,
all are bound to the fast instituted by the Church.®5 In ex-
plaining the fact that exceptions can be made in certain

claies, St. Thomai,f_f\ﬁsﬂa{,[ljlﬁ% ibEOE%iWe because it was

v not the intention of the legislator that his command be al-

hligespRpivell M&dsnaltycailsalvhdhe ol inf Fdsions

I\ grdstsr Bud odaherlogsysayis Hahish doeitHl RYispRs:

1 dione ndoesbhige rwilen thien tld ifsgsdsss ontenatrthy. dfhdeadtiteso-
#sn HrecHule 1fl15edigiows Qadsssyvdanemahal wanee ollégh
syodallyrh¥Whetheechol fonwdaney ehligeealyie ihie #sys
Arintthe @eupky oy hereylelipepsoasidered. Hence this
pagtagid s RPbencGandiwithhephtastionEptitshyFread
Fd%%ll@éyy{n this passage refers, not to the lawgiver's in-
tention to oblige to the act specified or the penalty, but to
his intention of obtaining the end. This passage is not
concerned with the foundation of obligation; it is about
the foundation of epikeia, which, as judged by superiors,

w In IV Sent., d.15, q.3, a.z, soL 1.

e Loe. cit. Cf. ibid., sol. 2.
*T Ibid., sol. 4.
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is dispensation.*§ Hence, to say that because Aquinas uses
the phrase “intention of the lawgiver” in regard to epikeia
and dispensation, means also that he was referring to the
source of obligation, is to confuse two separate questions:
the extent and interpretation of any given law and the
nature of law itself.68

/Iso, it is certain that St. Thomas did not hold the notion p
of purely penal civil law. Such a notion is contrary to his
principles of law and his philosophy of intellect and will. \
That such is the case is now being gradually recognized.’0 \

Of course this is only consistent with St. Thomas’ more
general principle that any transgression of a temporal law
has eternal implications.7l A transgression of the temporal
law is a sin against the eternal law because the former is

but an expression of the latter, just as an act which is
against the work of an artist is against the artist himself.72/

The peccatum philosophicum is, therefore, unintelligible
according to these principles. True, not every observance
of civil law is meritorious: that depends upon the presence
of sanctifying grace. But on the other hand, no observance

««Ci. Sum. theol., 1-11, q.96, a.6; ibid., I1-11, q. 120, a.i, ».
Compare Sum. theol., 1-11, q.90, with ibid., .96, a.6.

to As one author says, the attention of Thomists holding purely penal law
should be called to the fact that "this error is intolerable. For Suarezians, who
hold that law is the work of the will, at least logic is preserved. But for
Thomists, who say that law is the work of reason and who hold that the end
(or the common good) founds and orders all morality,—the very existence of
society, the union of men, authority, law, and all other things—the holding
of purely penal law is something incomprehensible. Nor should it be said
that the statutes of many religious institutes are purely penal laws. . . . Be-
cause even if this were true, which we would not concede, such statutes should
be called simply non-laws, rather than purely penal laws” (M.-C. Gonzales,
O.P., "De imperfectione morali,” Etude) et recherches, théologie, Cahiers
II-IT1 [Ottawa, 1944], p. 3*5. note t).

riSum. theol., 1-11, .71, a.6 ad 5.

rs/bid., a.» ad 4.
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or transgression of civil law is without a moral implica-
tion. Human acts may be indifferent to supernatural merit
for the reason just given, but they are not indifferent to
goodness or badness, for their immediate end stands some-
how or other in relation to the ultimate end.73 When St.
Thomas speaks of a civil act, he means one that may or
may not be meritorious.’4 But when Suarez, for instance,
speaks of a civil act, he means one that may or may not
have moral content—an entirely different thing.75 For St.
Thomas every act, if it is a true human act, has moral im-

plications: it is good or bad in some sense.

St. Thomas gives us, then, the first comprehensive treat-
ment of law that is integrated with a philosophy of intel-
lect and will.

Because in his psychology there is in the election and
the command a mutual interaction of formal and material
causality, St. Thomas has no false problem of the freedom
of the will versus the physical necessity of the intellect. As
a consequence of this, when it comes to moral necessity,
the intellect is not impeded from imposing upon the will
the necessity of acting according to the demands of the
objective relation of means to an end.

I Since only the intellect is the cognitive faculty, and
order and direction must come solely from it, law is an act
‘of the intellect. Laws oblige in conscience because they
s Ibid., q.18, a.9, c.
T* Even an act which is good only civilly, like any naturally good act, may
help dispose one in the state of mortal sin for the reception of sanctifying

grace. Cf. In II Sent., d.40, q.i, a.5, sol. and ad 5; ibid., d.41, q.i, a.z, sol.
»» Cf, above, Suarez, chap. 6.
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simply specify means that lead to an end that man, by his
very nature, is already obliged to work for. There are no
indifferent acts in the concrete. And since laws thus oblige,
the concept of a purely penal civil law is foreign to the
thought of St. Thomas.

Because of his philosophy of intellect and will, then, St.
Thomas’ concept of law and obligation is based upon the
objective nature of things.



CHAPTER IX
THOMAS DE VIO (CAJETAN)

)|

Thomas de Vio (Cajetan), O.P.1 (1469-1534), was a man
of transition. Reared in the philosophy and theology of
the Middle Ages, he found himself in the midst of a full-
blown intellectual and religious revolution. His desire to
defend the traditional doctrine accounts for one preoc-
cupation in his writings: the refutation of Lutheranism.

The other subject that occupied a great part of Caje-
tan’s attention was Scotism. Cajetan taught the doctrine
of St. Thomas at Padua from 1493 to 1496, and at Pavia
from 1497 to J499- During his stay at Padua he came into
close contact with living Scotism, especially in the person
of the able Franciscan, Trombetta. As a consequence large
portions of Cajetan’s writings are given over to a refuta-
tion of Scotism and—what particularly concerns us here—
voluntarism.

Cajetan’s work is all the more important because of the
great influence he had on Vitoria, one of the so-called
“founders of international law.” 3

Cajetan’s concept of law and his philosophy of intellect

1 Capreolus was omitted here because his Defensiones yields too little on law
as such.
x Cf. below, chap. 10, note $.

14S
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and will are, then, in the main those of St. Thomas. His
interest for us, consequently, lies principally in his inter-
pretation of St. Thomas. This is also true of the rest of the
men whom we shall consider. Some of their interpreta-
tions seem to be in the authentic line of St. Thomas’
thought, at least as it is beginning to appear today. Other
interpretations seem to have given cause for the violent
opposition that developed against the so-called "Thomist”
position.

Intellect more noble. Cajetan, like St. Thomas, holds
that the intellect is without qualification the nobler faculty
because the object of the intellect is nobler than the object
of the will. This is true because it is more simple and more
absolute. The object of the will is the good, yet the very
form or essence of the good is in the intellect. But the form
of a thing is more simple and absolute than that of which
it is the form. Hence, since the essence of a power is deter-
mined by order to its object, the intellect must be nobler
than the will.®

Relatively speaking, as St. Thomas had said, the will
may be said to be nobler than the intellect. For the object
of the will is sometimes found in a higher thing than the
object of the intellect. The object of the will is in things;
the object of the intellect is in the soul. Therefore some-
times the object of the will is a nobler thing than the object

a Cajetan, Commentaria in summam theologicam S. Thomae, 1, q.82, a.3;
Leonine edition, V, 299.

For the life, works, and inBuence of Cajetan, see the special number of the
Revue Thomiste, XXXIX (1934-35), 1-503. Cf. also A. Touron, Histoire des
hommes illustres de Uordre de Saint Dominique (Paris, 1743), IV, 1-76.
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of the intellect. For instance, the love of God is nobler
than a knowledge of Him, but knowledge of corporeal
things is nobler than a love of them. Hence the will may
sometimes be said to be nobler than the intellect. But ab-
solutely speaking, as explained above, the intellect is
nobler than the will.4

If the intellect is nobler than the will, to which faculty
does the prerogative of establishing order pertain? As for
St. Thomas so also for Cajetan, to order and direct can be
an act only of the intellect. Cajetan is vehement in reject-
ing the “Scotistic fantasy” that ordinare pertains to the
will either according to its nature or inasmuch as it par-
ticipates in the intellect.f

For, whatever there is of order in natural things or in
voluntary acts proceeds from reason and is resolved into it.
The work of nature is the work'of intelligence: a prin-
ciple according to which, from the order in things, it is
possible to prove the existence of a supreme ordering In-
telligence. This is true also of the act of election in which
order especially appears. Election is of those means which
lead to an end. But counsel, which is an act of the intellect,
establishes this order between the two. The will then,
when it chooses, inclines to these means according to the
order of reason. It is the intellect which directs to the end,
whether truly or falsely, implicitly or explicitly, formally
or virtually. Hence all order that appears in the will is per-
fectly resolved into that which proceeds from the intellect.
Then too, that the establishment of order and direction is

*Loc. cit.
iIbid., 1-11, q.17, a. 1; VI, 119.
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the work of the intellect is the common conception of the
mind.®

Command: of the intellect. If the establishment of order
is thus the unique function of the intellect, then what is
the command, which is composed of order and motion? Is
it of the intellect or of the will?

Cajetan’s approach to this problem is the same as his
approach to the election,’ which is also that of St. Thomas.
Each problem is solved by applying the principle of mate-
rial and formal causality to composite acts.

Though the command is composed of order and mo-
tion, and is therefore of both intellect and will, to which
does it pertain essentially? The answer is not difficult to
find. If the essence of the command is order, and order is
an act only of the intellect, then the command is essen-
tially of the intellect. But what of the motion with which
this order is composed? What part does the will play?
Applying the principle that the superior power is as form
to the inferior power which is as matter, Cajetan deter-
mines which of the two is the superior power in this com-
posite act of command. He says that in the command the
will is the superior power. Why? Because it is the principle
of motion, the primum movens, without which there
would be no action for the intellect to direct to an end.§

Hence the command, because it is an ordering, is essen-
tially an elicited act of the intellect. When taken, however,
in relation to the motion with which it is composed, the

*Loc. cit.
¢ Ibid., q.15, a-i; VI, 98.
q.17, a.t; VI, 119. CIL. above, St. Thomas, chap. 8.
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order of the intellect stands as matter to the motion of the
will, which is as the form.

It is to be noted that Cajetan seems to be one of the first
to use the words “matter” and “form” explicitly in regard
to the command. St. Thomas, as will be remembered,
while explaining the command according to the principles
of matter and form, does not use the words “matter” and
“form.” This seems to have been an obvious and authentic
completion that Cajetan made.9

In regard to the words praecipere and imperare, Caje-
tan uses them as synonymous, as did St. Thomas at times,
to denote command.10 But he says that it can be both be-
fore 11 and after 12 the election.

Cajetan, realizing that there seems to be an inconsist-
ency lurking here,l3 attempts to explain why he can say
that praecipere seu imperare is before the election and
that it is also after the election. He says that praecipere seu
imperare can be understood in two ways: first, in regard
to the election absolutely, that is, in regard to that which

* How did Cajetan intend the words "matter” and '"form” to be taken here?
Up to this point he seems to mean the words to be taken literally, as St. Thomas
did. However, two passages cast some doubt upon this. In one (ibid., q.58, a.5;
VI, 378) he says that the command is an act of the intellect formally and of
the will virtually; whereas the election is an act of the appetite formally and
of the intellect virtually. Why does Cajetan oppose ‘“virtually” instead of “ma-
terially” to formally? Has he shifted from actual composition to a "composi-
tion” by extrinsic denomination?

Again, in another passage (ibid., q.95, a.a; VII, 176) Cajetan says that posi-
tive law determines the natural law as form determines matter. But actually
such a determination of natural by positive law is a specific determination of
a common genus. Is Cajetan here reducing formal and material causality to
logical concepts?

101bid., q.17, a.i; VI, 119. Cf. ibid., 11-11, q-47, a.6; VIII, 354; ibid, HI,
q.58, a.5; VI, 377.

1171bid., p. 378.

12 1bid., 11-11, q.47, a.6; VIII, 354. Cf. ibid., 1-11, q.16, a.4; VI, 07.

2% IbitL, q.88, a. 1, n.2; IX, 235.
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a person commands himself to elect. Taken in this sense,
the command is the final act of practical reason before
action. Or, secondly, command can be taken in another
sense, that is, in regard to others. A person may command
something to his subjects; taken thus, command is dis-
tinguished from entreaty and promise. For command
pertains to inferiors, entreaty ordinarily pertains to supe-
riors, and promise refers to all. Hence these three acts are
distinct from the command taken in the first sense. For
command in the first sense is rectified by prudence and is
the cause of the election; command in the second sense,
along with entreaty and promise, is the effect of the elec-
tion.l4

What Cajetan has done here is to confound an already
confused question. Instead of showing that praecipere seu
imperare before the election cannot mean a true command
on the part of the intellect to the will, he attempts to say
that there are two commands, one before and one after the
election. (That by praecipere seu imperare he means, not
the judgment of election of St. Thomas, but true com-
mand, is shown by the very expression he uses: praecipit
sibiipsieligere.) If the intellect commands the will to elect,
as Cajetan is here trying to say, then there is only one con-
clusion possible: the will is no longer free to elect.

It is such statements as these, later repeated by others,I5
that gave men like Suarez every justification for saying
that the “Thomistic” doctrine on intellect and will de-
stroyed liberty.!-

1« Loc. cit.
is C£. below, Medina, chap. u.
is Disp. metaph., XIX, c.6, n.i, E.
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However, though Cajetan is not too successful in his
explanation of the election and the command, he holds
that the praeceptum seu imperium pertains to the intel-
lect. It is this which becomes the foundation for his con-
cept of law.

1T

Law: an act of the intellect. Cajetan’s position on law is,
as we have noted, in its main outlines that of St. Thomas.
Law is that act of the intellect which needs only the motion
of the will in order that it be law.IT But such an act of the
intellectis, as we have just seen, the command, receiving its
motion from the previous act of the election. Therefore
law is the command of the intellect.

The concept of law is analogous, as explained above.l8
Divine providence directing all things to the ultimate end
is the eternal law. This is participated in by rational and
irrational creatures.l9 Hence the eternal, natural, and hu-
man law may each be said to be, in its own individual way,
the divine governance of all things.20 Human positive law
consists in the specific determination of what is contained
in the natural law in general.2l

Of course, law must be for the common good. It is es-
sentially related to this objective end. What is not for the
common good does not have the force of law.22 In fact, this

« Cajetan, op. cit., I-T1, q.90, a.i; VII, 150. Cf. ibid., q.58, a.5; VI, 378, and
note 9 above.
Cf. above, St. Thomas, chap. 8.
ia Ibid., q.91, a.i; VII, 153; cf. ibitL, q.93, a.3; VU, 164.
Ibid., a.3; VII, 155.

nlbid., q.95, a.2; VII, 176.
#*2 Loe. cit. Cf. ibid., q.96, a.4; VII, 186; ibid., q.99, a.3; VII, 84*-
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is the basis for a distinction that may be made between
law and precept. Law is an ordering to the common good,
whereas precept is concerned with individual ends and
goods that are subordinated to the common good. If such
a subordination is not present, there is no question of a
true precept.23

This stress on objective finality in the nature of law
bears good fruit for Cajetan when he applies it to the dif-
ference between the civil order and the ecclesiastical or
religious order. For he says that the precise difference be-
tween the two is: The end of the civil order is the objective
common good of all; the end of the religious order is the
internal good of the individual person.24 With this distinc-
tion so clearly established, Cajetan is well on the way to
an understanding of law and the foundation of obligation
in the civil order as distinct from “law” and the founda-
tion of obligation in the religious or ecclesiastical order.
This is a definite step forward.

Obligation: from order of means to the end. What is the
foundation of obligation? Cajetan says that law has the
force of obligation in general from the eternal law.20 In
law there are two forces: one directive and one coercive.
The directive is in regard to the acts commanded; the
coercive is in regard to the penalty inflicted.23 This direc-
tive to the common good, which is law, derives ultimately
from the authority of the eternal law.2T So, when the legis-

is Ibid., q.go, a.x; VII, 151.

it Ibid., 1I-11, .63, a.3; IX, 64.
a Ibid., 1-11, q.96, a-5; VII, 185.
if Loc. cit.

it Ibid., p. 185.
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lator makes a law, the cause of the obligation which the
law induces is twofold: the will of the legislator to make
the law, and the eternal law. This will of the legislator is
not the will to choose freely to oblige or not to oblige, be-
cause a legislator has no such choice. It is rather his will to
make the law. For, by the very fact that he wills to promul-
gate the law, he also wills that the ordination have the force
oflaw and oblige. Therefore the act of the will in question
here is the act of deciding that the law is necessary. But an
ordination, that it may oblige and direct conscience, must
derive from the eternal law. Hence the obligatory force of
law comes from the eternal law as from a universal cause,
and from the will of the legislator to pass the law as from
one determining this universal cause to a special effect.28

Now, how does the obligatory force of law come from
the eternal law? This is a point which Cajetan does not
explain very well. His excursus into the physical science
of his day does not help much. He says that as the bones of
an animal are produced by Saturn, so the obligatory force
of law is communicated by God.29 This hint at reification
of a concept like obligation is, to say the very least, very
misleading. Obligation cannot be communicated like a
physical effect. For obligation is moral necessity imposed
upon the will. Hence the way the obligatory force of law
derives from the eternal law is still not explained by
Cajetan.

He does say clearly that obligation is founded on the
order to the end: that it is the objective relation of means

2» Ibid., p. 186.
» Loc. at.
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to end which is the basis for moral necessity.30 He says fur-
ther that “the will can will something on account of end
or supposition. This is proved, because when an end can
be attained by one means only, the will is necessitated to
this one means.” 31 To integrate this with the eternal law,
all Cajetan needed to do was to show that creative essences,
the result of the divine creative act, manifest such an ordi-
nation to an end. Then obligation based on the necessary
order of essences to the end would have to be from the
eternal law.

Why did not Cajetan see his way clear to say this? It may
be ventured that it was because he was too much under the
influence of certain ideas prevalent at his time, ideas which
did not come from St. Thomas. If the foundation of obli-
gation is based on the objective order to the end, as Caje-
tan said, this objective order must be of essences. It is the
essence of an act that has a relation to an end, even before
itis made the matter of law. Cajetan seems to have wavered
on this, wrongly relating the distinction between the in-
difference of the human act in specie and in individuo to
the distinction between the speculative and the practical
intellect.32 For, the relation between an act and the end
on account of which itis placed is the proper consideration
of the speculative intellect alone. The practical intellect
decides to do or not to do the act in order to attain this
end.33

so ibid., 11-11, q.147, a.3; X, 157-

*s Ibid., 1, q.82, a.v, V, 294. This, it may be well to note, is Cajetan's only
comment on necessitas ex suppositione finis, a most important part of this
article of St. Thomas. Cf. above, chap. 8.

sslbid., 1-11, q.95. a.a; VII, 176. Cf. ibid., q.96, a.4; VII, 184.

» Cf. St. Thomas, Sum. theol., 1-11, q.57, a.6, ¢, and II-II, q~47, a.8, c.



158 THE NATURE OF LAW

In spite of this lapse, the principle of finality is still
strong enough in Cajetan to form the basis for distinguish-
ing the necessity of various types of human activity. On
this basis Cajetan distinguishes, as did St. Thomas, mortal
from venial sin, and precept from counsel.34 And because,
as we have seen above, Scotus had said that mortal sin is
distinguished from venial sin inasmuch as one is against a
precept and the other against a counsel, Cajetan takes this
opportunity, when speaking of the part finality must play,
to take him to task for his “most false” statement.3$

Laws, then, for Cajetan oblige in conscience because of
their nature they are an ordering to an end. Therefore

they oblige under mortal or venial sin.38

Purely penal law? But could there be a law which
obliged only to the payment of the penalty, a purely penal
law? What Cajetan held on this point is not absolutely
certain. What is certain though, is that he did not attempt
to interpret St. Thomas in favor of purely penal civil
law.

When he comments on the passage mentioned above
(the one wherein the proponents of purely penal civil law
usually try to find support in the Angelic Doctor),87 Caje-
tan explicitly says that this passage refers to law in a reli-
gious order. When the word “law” is given a particular
meaning, he says, subsequent conclusions in regard to it

— Ibid., TI-11, q. 104, a.2; IX, 386. Cf. ibid., q.88, a.2; IX, 239; ibid., q.147,
a.3; X, 157; ibid., 1-11, q.72, a.5; VII, 18.
-Ibid., I-11, q.72. a.5; VII, 18. Cf. ibid., q.96, a.4; VII, 184.
— Ibid., 11-11, q.104, a.3; IX, 388.
Ci. above, St. Thomas, chap. 8.
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should be drawn accordingly.3§ That “law” in this passage
refers to the law or rule of a religious order is shown from
the context, especially since it includes whatever comes
under the religious’ vow of obedience.

Now, according to his vow the religious may agree to
oblige himself to receive from the superior, without hav-
ing committed any fault, whatever inflictions the superior
may judge to be contributive to the individual’s own per-
fection. Therefore, because of his voluntary subjection to
the superior in this matter, the principal obligation of the
rule is, Cajetan says, in regard to the acceptance of these
penalties. Therefore the religious rule does not directly
oblige ad culpam, but only ad poenam. And, because
strictly speaking there can be no true punishment without
a preceding fault, the poenae referred to really are certain
inflictions that the superior judges good for the inferior.39
For these reasons, then, the purely penal law that is dis-
cussed in this passage is that which pertains solely to the
"law” or rule of a religious order with its unique aspect
that comes from the vow of obedience. Hence, as far as
Cajetan’s comment is concerned, no conclusion may be
deduced from it in regard to purely penal civil law.

The fact that Cajetan does not seem to hold purely penal
civil law receives further confirmation from the way he
explains the obligation consequent upon a true command.
For he says that, though all commands do not oblige under
pain of mortal sin, that does not mean that they do not

>? Ibid., q.186, a.9; X, 501.
*»Loc. cit.
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oblige under pain of sin at all. They may, in fact, oblige
under pain of venial sin.40 This is true of many acts of

temporal civil life.41

Cajetan, then, was a man who, because he held the pri-
macy of the intellect and attempted to hold the mutual
interaction of the intellect and will in terms of formal and
material causality, was able to maintain with consistency
that law was the command and therefore an act of the in-
tellect; and he was able to hold that obligation was based
on the objective relation of means to an end.:

True, Cajetan in his explanation of some of these points
leaves much to be desired. The full part that essences and
finality play in the explanation .of order and the eternal
law does not receive the prominence it should. Even
his explanation of the interaction of intellect and will
makes one think at times that he was reading thirteenth-
century pages exclusively through sixteenth-century eyes.

Whether Cajetan was a true witness to the authentic
thought of St. Thomas is a judgment that others will have
to pass. For our present consideration, he is a man who
did hold, in general, a concept of law and obligation that
was founded upon and consistent with his philosophy of
intellect and will.

«o Ibid., p. 502.

« Cf. ibid., 11-I1. q.88, a.2; IX, 239. For Castro’s attempt to make Cajetan
hold purely penal civil law, cf. below, chap. 5.



CHAPTER X

DOMINIC SOTO

I

Dominic Soto, O.P.l (i494-1560), is of value for our pres-
ent study because his work is indicative of how St. Thomas
was being interpreted at one of the great centers of the
sixteenth-century Thomistic revival, Salamanca. Vitoria,
who as mentioned above was greatly influenced by Caje-
tan,? was the main inspiration of this revival, and became
known as the ‘“Instaurator Sancti Thomae” and as one of
the founders of internationallaw. Soto taught at Salamanca
with Vitoria from 1532. Though perhaps not seeing or
expressing the relation between the concept of law and
the philosophy of intellect and will as clearly as Medina
(whom we shall consider in the next chapter), Soto does
appear to have grasped it better than did Vitoria.3 And al-

1 Sylvester Ferrara, OJ*. (1474-1526), has been omitted because he has too
little on our problem to warrant inclusion here.

a Cf. above, chap. 9.

« The main reason why Francis Vitoria, O.P. (1480-1546), was omitted from
consideration here is that his philosophy of law seems to be at variance with
his psychology. Thus, in his psychology he follows St. Thomas and holds that
the intellect is the superior faculty—with all the consequences that this
entails (De eo ad quod [Lyons, 1586], pp. 335 f.). But in his treatment of law
he abandons these principles and embraces the primacy of the will, saying
that the will of the legislator may take the place of reason: Sufficit voluntas
legislatoris, cum sit pro ratione voluntas (De potestate civili [Madrid, 1934],
n. 16, p. 197). Further work should be done on Vitoria to determine his place
as an authentic Thomistic commentator.
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though it is true that some statements that he makes4 seem
to warrant his inclusion among the men of the opposite
group,) which we have already considered, yet, as we shall
see, a closer inspection of his psychology and his philos-
ophy of law seems to justify his being placed in the present

group.®

Intellect more noble. Soto follows St. Thomas in hold-
ing that the intellect is a nobler faculty than the will. For,
the good of the intellect is, absolutely speaking, better
than the good of the will.7

To the intellect also belongs the prerogative of direct-
ing, as well as of knowing. For this reason the will can
hardly be called the queen, and the intellect the servant.
For the will of itself is a blind power. Its illumination and
direction must come from the intellect.§ Hence for Soto

the intellect is nobler than the will.

Command: of the intellect. With the intellect thus en-
dowed with the power of directing, it follows that the
command pertains to the intellect. The will elects, and
after this the intellect commands.9

The series of acts leading to the command, then, is as

« Cf. below, note 57.

sCf. for instance, Suarez, De legibus, V, c.4, n.1; Vangheluwe, “De Ortu
atque profectu sententiae disiunctivae in explicanda lege pure poenali,"
Miscellanea Moralia (Louvain, 1948), 1, 212.

« Cf. below, p. 176.

TDe justitia et jure, 111, q.4, a.4 (Bertani edition), p. 238. For information
on Soto's life, works, and importance see De Heredia, "El Maestro Domingo
(Francisco) de Soto," La Ciencia Tomista, XLIII (1931), 357-73, and the same
author, “Soto," Dictionnaire de théologie catholique, XIV (1941), 2423-31.

»IbitL, 1, q.1, a.i, p. 5. Compare with Henry of Ghent above, chap. 1.

» Ibid., P. 6.
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follows: Those things which are conducive to the end de-
sired are sought out by the intellect through the first habit
of prudence, eubulia. These are then approved by a judg-
ment through the second habit synesis. Next they are
elected by the will. Finally, the command of prudence
immediately follows. This command is a proposition, not
of the indicative mood, but of the imperative: this is to be
done or avoided.10

Or, to put it a little more specifically in terms of means
and end, eubulia is concerned with inquiring into the
means that will lead to the end; synesis judges rightly
about these means. Then, besides these acts, is required
the act of prudence, the command, which is uniquely or-
dered to action.ll

It is worth noting that Soto, like St. Thomas, Cajetan,
and Medina, uses the words praecipere and imperare
throughout, interchangeably.l2 Does this mean, however,
that like Cajetan and Medina, Soto is also going to say that
praecipere seu imperare is had both before and after the
election?

Soto saw the consequences of a command before the
election more clearly than Cajetan or Medina did. He saw
that if there were a true command before the election,

10 Ibid., p. 5.

si Ibid., p. 4. That Soto should connect St. Thomas, Sum. theol., X-I1, q.57,
a.6 (the praecipere of prudence) with ibid., q.17, a.l (the imperium which
follows the election) is extremely interesting. (Cf. above, St. Thomas, chap. 8.)
There are those who say that never once did St. Thomas in his treatises on
prudence make “even an allusion” to the imperium. He always used the word
praeceptum. Cf. Lottin. Principes de morale (Louvain: Mt. César, 1947), I, 254,
note 2. While this is for the most part true, there is an exception. Cf. Sum.

theol., T1-11, q.47, a.8, 3 Praeterea.
n Ibid., I, q.i, a.1, passim.
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then the liberty of the election would be destroyed. So, to
avoid such a fatal predicament, he insisted that there could
be no command before the election. The only act of the
intellect before the election was the judgment of synesis.
This sufficed for the election.18

But this election was not sufficient for action.l4 Al-
though a man, after the judgment of synesis, might elect a
good work, still, as experience shows, even after such an
election he might be slow and sluggish in putting it into
action. For, as Soto continues to explain, many elect in
their minds to lead a very holy life, who nevertheless, be-
cause of the slowness of the command of prudence, enter
upon it most tardily.18

If this is the case, then how did a man dispose himself to
act readily? Was another habit needed which would dis-
pose to prompt, efficacious election? This was a real diffi-
culty, and his opponents seized upon it immediately and
held that no act of the intellect was possible after the elec-
tion.l16 They argued: If the command follows the election,
as Soto said, then it must do so necessarily or freely. It
could not follow necessarily, for then there would be no
further need of the virtue of prudence to command, as
Soto was holding. But this was against Aristotle and the
very truth itself. Nor could the command follow freely,
for then the election of the will would not be enough, and
another act would be needed. This again was against what

is/bid., p. 6.

14Z.0C. cit.

w Ibid., p. 5.

it Ibid., p. 6. Compare with Suarez, above, chap. 6.
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Aristotle and St. Thomas and all other philosophers had
ever taught.17

How does Soto attempt to extricate himself from this
difficulty? He says, first, that “neither does the command
follow necessarily from the election, nor is any other act
required in the will besides the election.” 1§ Why? Be-
cause, since in order that one power be moved by another
it is necessary that each be well disposed, it follows that
unless the election is sufficiently well rooted and the in-
tellect well prepared by prudence, the command will not
follow from the election. Therefore, “where the election
is solid and strong and the intellect sufficiently acquies-
cent, the command immediately follows the election.”
Otherwise, it follows with difficulty or not at all.19

In other words, if the dispositions which are required in
order that the command follow the election are not pres-
ent, the command does not necessarily follow. This means
only that there is still need of another habit of election
that disposes to an efficacious election to act, from which
the command mustnecessarily follow. Soto’s adversaries are
still unanswered.2(

What Soto did not see was that the habit of prudence
itself is the habit which disposes to the election to act,l
from which necessarily follows the command to the infe-
rior powers directing them in the execution of the means

« Loe. cit.
is Loc. cit.

1» Loc. cit.

»(0 Cf. above, St. Thomas, chap. 8, pp. 130 £ and 139 £
si St. Thomas, Sum. theol., I-11, .57, 4.4, c.
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elected. Because he failed to see this, he did not answer the
dilemma of his adversaries.

Soto, then, in his philosophy of intellect and will does
two things principally. First, in opposition to Cajetan, he
allows no command before the election, saying that the
judgment of synesis suffices; and secondly, he says that the
command follows the election but fails to show how it
does so, necessarily or freely.

The result of this is: first, in the act of election the cau-
sality of the intellect is not assured, since the judgment of
synesis is not causally related to the act of election; and
secondly, there still remains the need, if Soto’s explana-
tion is accepted, of a habit disposing to the election to act.
This latter is evident since for Soto the election is in re-
gard to the specification of means and prudence is in
regard to the command directing the execution of these
means, with no provision being made for a habit of elec-
tion to act.

Once again one can scarcely criticize Soto’s adversaries
for taking the position they did, confronted as they were
with such an interpretation of St. Thomas’ doctrine.

Nevertheless Soto, seeing the need of an act of the intel--
lect after the election to direct the execution of the means
elected to the end and believing he had vindicated such
in the act of command, already had established his founda-
tion for the concept of law.
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1T

Law: act of the intellect. For Soto, then, law is the com-
mand. But the command is an act of the intellect. There-
fore law is an act elicited by the intellect.22

Law, he says, is a rule of right and wrong, a measure of
action. Such a rule, however, can pertain only to the in-
tellect. For there is question in law of direction to an end
and, since the will itself is blind, such direction must come
from the intellect. And because the end is the principle of
human actions, the act of the intellect ordering means to
an end is a rule, and therefore a law.23

As to the intellect itself, law is a universal proposition
or dictate of the practical intellect. Of course, in the in-
tellect there are simple apprehensive propositions as well
as judicative propositions. Law, however, is not only an
apprehension. It is a preception which follows the judg-
ment: not any judgment but one which pertains to all.
This is called the practical judgment.24

Soto proceeds to locate the command in the prudential
series. First, he says, by eubulia, the first habit of prudence,
an inquiry is instituted in regard to those things which
will lead to an end. Then through the habit of synesis, the
second habit of prudence, these are judged as to their rela-
tive appropriateness. Thirdly, the will chooses one of
these. Finally, the command of prudence follows. This is
not a proposition of the indicative mood, he repeats, but
of the imperative: “This is to be done or not to be done."

» De just, et jure, 1, q.1. a.1. p. 4.
s» Loe. cit.
p Ibid., p. 5.
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For, expressions such as “It is good to do this” are specula-
tive propositions. They do not have the force of law. But
when they have the force of the future participle, then
they are practical dictates. And if they are dictates of the
one in authority and are promulgated to the people, then
they are laws.25 It is this act of direction on the part of the
one in authority which constitutes law. Because only the
intellect can know and therefore direct, this act of com-
mand pertains to the intellect.20 Therefore in God the
eternal law is in the divine intellect, not in the divine will.
For, as Soto has already said, it is the function of the intel-
lect to illumine and direct.27

Hence the expression, “That which pleases the prince
has the force oflaw,” should not be taken to mean that the
will of the prince is law. It means only that there is no law
in the prince’s intellect until after there has been an elec-
tion in his will. This act of the will is not latv, but if that
which pleases the prince is afterward in his intellect and is
promulgated, then that is law. So, law is not the election,
but itis that which follows the election.28

The justness of a law is determined, says Soto following
St. Thomas, by its causes: final, efficient, material, and
formal. Srressing immediately the final cause, he says that
law must be for the common good. In fact this is the deter-
mining factor between good government and tyranny.22

Law therefore can be defined as a rule directing to the

M Loc. cit.
Ibid., p. 6.
Ibid., p. 5.
<< Ibid., p. 6.
>> Ibid., q.6, a.4. p. 46. Cf. ibid., X. q.J. a.1, p. git.
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common good. Stressing the importance of the principle
of finality in any series of causes, Soto says that the very
essence of law lies in its direct relation to the end of the
commonwealth, that is, the common good.30

Obligation: from the nature of acts. But why do human
laws oblige? John Gerson had said that human laws of
themselves have no obligatory force; this was true only of
divine laws.31 So, if human laws do oblige, do they oblige
because of the will of the lawgiver or because of the nature
of law itself as relating essentially to the end, the common
good?32

Soto admits that this is a difficult question to solve.33 If
you say that laws oblige on account of the will of the law-
giver, then civil laws will never oblige in conscience, be-
cause in the promulgation of law it is never stated that
they oblige in conscience. If, on the other hand, you grant
that obligation comes from the very nature of law itself,
it would follow that no lawgiver could make a law which
did not oblige in conscience. This would be hard to ac-
cept, especially since in religious orders, such as the Order
of Preachers, there are many laws which do not oblige in
conscience.34

Nevertheless, in spite of these difficulties, Soto takes his
stand alongside St. Thomas and concludes that civil laws
oblige in conscience and they do so even to the extent of

» Ibid., I, g.>, a.5, p. 5.

» Ibid., q.6, a.4, p. 48.

#5Ibid., pp. 47f.

>» Ibid., p. 46.
*« Ibid., p. 48.
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obliging under grave sin. For, he explains, in both the
ecclesiastical and the civil unions it is necessary that laws
oblige in conscience. Why? Because the whole purpose of
authority and therefore of laws in these unions is to bring
about the accomplishment of “the end on account of which
they were instituted.” 35 Since, therefore, one is obliged in
conscience to work for these ends, for this same reason one
is obliged in conscience to place the means that will lead
to the end.

Soto, however, clearly distinguishes the manner in
which authority is communicated to the ecclesiastical and
the civil union. The ecclesiastical union receives author-
ity from Christ Himself, whereas authority is communi-
cated to the civil union through the “law of nature.””
Just how this is done through the “law of nature” Soto
does not see fit to explain further.

Of course this authority derives ultimately from above.
Its ultimate purpose is not simply the temporal peace of
the civil union. This proximate end tends to the ultimate
end, which is eternal happiness. Hence, with the relation
between the temporal and the eternal orders thus per-
fectly established by reason of the proper subordination
of their ends, Soto can say that all law, of either order,
obliges in conscience.”’

Hence, to transgress a civil law, if it is just, is a matter
of conscience and therefore of sin.38§ In such a doctrine as

Soto’s there is no place for the peccatum philosophicum.

s» Loc. cit.
**Loc. cit.
w Loc. cit.
’s Loc. cit.
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Nature is an effect of its cause, God. Hence an act against
the effect is an act against the cause.3)

But, having shown that laws must oblige in conscience,
Soto still has to determine what the foundation of obliga-
tion is. Is it the will of the lawgiver or the very nature of
the law itself? As mentioned, Soto saw difficulties in either
alternative.40 But they were not insoluble, if one seeks the
solution in the objective nature of the acts commanded by
the law.

So first, Soto says, a distinction must be made between
ecclesiastical and civil authority. In making this distinc-
tion, Soto like Cajetan sets himself in contrast to those who
have persisted in identifying the two. For, he says, those in
ecclesiastical authority are judges of spiritual things and
can make laws which not only constitute an act in a certain
species of virtue or vice, but which also determine whether
the transgression is a mortal or a venial sin. Those in civil
authority, however, “cannot determine whether their laws
will oblige under mortal or venial sin.” It is the “nature
itself of the acts” involved which will determine this most
important point. If the matter of the act is grave, then the
trangression will also be a matter of grave sin. By the mak-
ing of the law the act specified is constituted a matter of
obedience. Hence, if the matter of the law is of great con-
sequence, its transgression is grave disobedience.4l

Secondly, on account of the principle just laid down
(that the gravity of the obligation is determined, not by the
will of the lawgiver, but by the very nature of the acts in-

» Ibid., q.4, a.i, p. iS.

««Cf. above, p. 169.
«1 Ibid., q.6, a.4, p. 49.
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volved), it is not necessary that the lawgiver even mention
in the law whether it obliges under pain of mortal or venial
sin. That can be determined by an examination of the
nature of the act itself.42

Hence a trustworthy rule to follow is: Every law which
is promulgated without any qualification obliges under
pain of mortal or venial sin according to the nature of the
act in question. The reason, Soto says, is evident. For law
implies a command of obedience; and obedience is a vir-
tue, disobedience is sin.43 Therefore the ultimate reason
why laws oblige, for Soto, is because their command is a
matter of obedience.

If Soto had only asked himself, at this point, why obedi-
ence is a virtue, he would have had an opportunity to com-
plete his application of the principle of finality based on
the nature of things. For, as St. Thomas says, to obey is to
be moved and be directed by the command of authority.
But to command others is to move and direct them to their
proper end. Therefore to obey is to be moved and directed
to an end. Hence one is obliged to obey authority because
it ordains means that are necessary for an end.44

Purely penal law? Soto’s position in regard to purely
penal civil law is based upon one fact: there can be no pun-
ishment if it is not on account of a preceding fault. Where
there is no culpa there can be no true poena. By a true
punishment is meant a rectification of a fault committed.45

Ibid., p. 50.
«3 Loc. cit.
** Cf. St. Thomas. Sum. theol., 11-11, q. 104, a.1, c; ibid., q.102, a.2, c.
*<lbid., a.5, p. 52.
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Hence it can be taken as an infallible rule that no such
severe punishment as death or mutilation can ever be in-
flicted except for a grave fault.40 Soto concludes, therefore,
that the concept of a law which obliges to the penalty and
not to the fault is unintelligible. For “punishment of its
very nature is the genuine effect and judgment of fault.”
Those who attempt to hold the opposite “have not philos-
ophized on the nature of punishment.” 4T For Soto, then,
the concept of purely penal civil law is impossible. Laws
oblige in conscience whether they carry the threat of a
penalty or not.4§

Hence Soto "sees no value in the distinction” between
the so-called mixed laws and purely penal laws,49 which
distinction he says was given great impetus by Henry of
Ghent.50 As far as Soto is concerned, “there can be no pen-
alty without a preceding fault.” 51 Therefore there can
be no law which does not oblige to what is specified.
Consequently for Soto there can be no purely penal
law.

But it is at this point that Soto introduces an idea that
is somewhat surprising. He says that when punishment is
applied to a fault, as in the above-mentioned laws, the
obligation is in conscience under pain of sin. However,
when the law has the form of concession or dispensation,
then the law does not oblige under pain of sin, and that
'which has the name of punishment is not that at all. It is

« Ibid., P. 53.

« Loc. cit.

*» Loc. cit.

49 Cf. above, Henry of Ghent, chap. 1; Castro, chap. 5; Suarez, chap. 6.
*) Loc. cit.

>1 Loc. cit.
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rather of the nature of an agreed price to be paid for the
concession of doing what is prohibited by the law.

For example, if a law were made that whoever trans-
ported grain out of the country would lose it or would pay
a certain penalty, such a law would oblige in conscience to
refrain from what was forbidden by the law. However, if
the intention of the lawgiver was, not to stop the removal
of grain, but by this means to collect money, then the law
would not oblige in conscience. The subjoined condition
of penalty would not be a punishment but the price of the
concession: whoever wished to remove grain would have
to contribute accordingly.52 The thing to be noted is that
in such cases “that which appears to be a penalty is rather
aprice or an agreement or quid aliud."” 53

What is the value of this lex concessoria of Soto?5
While it may seem an easy way to save purely penal laws
by turning them into laws of concession, in doing so Soto
has taken back with the left hand what he had so resolutely
proffered with the right. He has contradicted a basic prin-
ciple of law that he himselfhas set down; namely, that law,
if it is to be just, must be concerned with what is somehow
necessary for the common good. Now, either the prohibi-
tion of the removal of grain (to use his example) is neces-
sary for the common good, or itis not. If it is, then the law
forbidding it obliges in conscience under pain of mortal
or venial sin according to the gravity of the situation. Ifit
is not necessary, then it should not be made a matter of
law. For, public authority should not be concerned with

*3 Ibid., p. 54.
»«Loc. cit.
« Loc. cit.
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what is not necessary for the common good. If it is money
that is immediately needed and therefore necessary for
the common good, then laws levying taxes should be en-
acted, not “laws” granting concessions in regard to some-
thing not necessarily related to the common good.

Having rejected purely penal law, Soto realizes that it
may be objected that there are purely penal laws in reli-
gious orders, such as his own. In these unions a subject
may be obliged only to the penalty without having com-
mitted any fault. Soto’s answer to this difficulty is well
worth noting. It is consistent with his basic principles of
law and obligation. He says, much like Cajetan, that the
so-called poena imposed in the religious union is “not
properly and legitimately a punishment.” It is rather "an
agreement or a pact.” It is something the subject obliges
himself to accept by his vow for his own individual per-
fection. However, Soto says, these poenae are not unsuit-
ably called punishments because they are imposed on
account of things forbidden.55

Since, then, in the religious union there is question of
no true poena or culpa, there can be no question of true
law. The so-called “laws” of religious orders are rather
rules to which one voluntarily subscribes.

In regard to certain practical cases which in some quar-
ters are interpreted even today as matter of purely penal
civil law, Soto is quite consistent. He applies his principles
well and concludes that such as tax laws, for instance,
oblige in conscience. If there is doubt about their justness,
judgment does not pertain to the subjects but to those in

» Loc. cit.
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authority, unless itis % CaSe °f the most manifest tyranny.56

Soto, consequently, On the basis of his principle of the

relation of poena to cann®t be said to hold purely

penal law. It is true that certain statements that he does
make seem, on the sv*faC6, to suggest that he holds it.57

But these certainly mlist be interpreted in the light of what

he has said in regard tbe feet that there can be no true

poena without a precrdjng culpa- If the lawgiver says that
it is his intention not t° oldige in conscience, then, accord-
ing to Soto’s principle” It least, the “law” in question must
be either a rule of a re"giflUs uni®°n or an agreement in re-
gard to a concession, neith”~r °f which is a true law.

Soto then, following *t. Thomas, maintains the primacy
of the intellect over tbe will- He holds that there is an act
of the intellect after ch” flection-’ the command. Hence

the essence of the law 15 tl1*5 act, '#he command of the in-
tellect. With command thll§ established as an act of the

intellect ordering and directing means necessary for an
end, the foundation of nbbS*dt-i°’n must be the objective

relation of these meanj pessary h)r the end. Therefore

there can be no true pv*r¢iy penal few.
But, like Cajetan, at *m”5 he left much to be desired in

his explanation of certtdh points. In allowing no command

before the election, he <n bettor ground than Cajetan

«-Ibid., 1V, q.6, a.4, pp. j61 t.
p Thus, for instance, Soto sif” thi«e "whoe'er. whether a secular or ecclesi-
wllich w'oi>ld not oblige in conscience,
9-6, 3-4). He also says that "there is
proPer,y narne'i, which does not oblige in
ifltet>tion by saying ‘We do not
sot’  tf’ing 5’n,ilar" (ibid., a-5).

astical ruler, wishes to make
should explain it” (De just, et
absolutely no penal law, if it
conscience, unless it expresses I'<!
intend to oblige in conscience,’
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and is closer to St. Thomas, though in doing so he fails to
save the intellectual element of the election. But in limit-
ing prudence to something which follows an election of
specification and not seeing in prudence an election of
exercise, Soto made a fatal error from which he was not
able to free himself. No one was more aware of this fact

than his adversaries.



CHAPTER XI
BARTHOLOMEW MEDINA

I

Bartholomew Medina, O.P. (1528-80), was a very
zealous and personal commentator on St. Thomas. He
taught after Soto at Salamanca, holding the chair of theol-
ogy from 1576 to 1580, and took strict issue with him
on his interpretation of parts of St. Thomas’ psychology.
Though Medina’s interpretation tended to be intellec-
tualistic to the extreme,—to be noted is his strong oppo-
sition to Scotus—his perception of the relation between
psychology and the nature of law is clearer and better
thought out than Soto’s.]

Intellect superior. The intellect is the superior faculty.
Although the will may be said to be superior inasmuch as
it is the principle of motion, yet, absolutely speaking, the
intellect is superior inasmuch as it is the principle of
knowledge and direction.2 As Aristotle had said, the in-

1 A good account of the life, works, and importance of Medina may be found
in Goree's article, '"Medina," Dictionnaire de théologie catholique, X (1928),
482-85. Cf. also Hurter, Nomenclator (2nd ed., 1892). p. 45; Quetif-Echard,
Scriptores ordinis praedicatorum (Paris, 1719), I, 256 f.

He is not to be confused with John Medina (1490-1547), who wrote De
poenitentia, restitutione et contractibus (Ingolstadt. 1581).

s Expositio in primam secundae angelici doctoris D. Thomae Aquinatis, .17,
a.i, sol., p. 253.
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tellectis the most excellent power of the soul.} If the will is
the queen, Medina adds, then the intellect is the king and
emperor. For the intellect rules the will and prescribes a
rule of action for it, without which both would fall into
the pit. All right thinking men, Medina says, have always
held that prudence commands and that the will should
obey. “Only the most perverted” hold the opposite, say-

ing: Sic voloj sic iubeo, sit pro ratione voluntas.4

Command: act of the intellect. The act of command,
then, could be for Medina only an act of the intellect.®
Why? First, because the command is an act of speaking or
intimation. Such an act, however, is the work of the intel-
lect. Secondly, to command is to rule and govern. But this
also is an act of the intellect. Hence the command is an act
of the intellect.® It is principally, then, because the com-
mand is an act of direction of means to an end, which
implies intellectual perception, that it is an act of the
intellect.]

Scotus, Medina says, admitted the command, but re-
ferred it to the will. He spoke “most obscurely,” however,
on this matter.§ All other philosophers, notes Medina,
agree with Aristotle that the will obeys reason.§

If it should be objected that the command cannot be an
actof the intellect because the acts of the intellect are either

» Ibid., expl., p. 252.

« Ibid., ad 4, p. 252.

» Ibid., cond., p. 251.

- Ibid., p. 252.

r Ibid., ad 3. p. 252. Cf. ibid., sol., p. 253.

e Ibid., p. 251.
e Ibid., p. 252.
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apprehensive or judicative and the command is neither,
Medina answers: There are many acts of the intellect
which are neither apprehensive nor judicative. Prayer or
promise, for instance, are of this nature. Hence the com-
mand may be said to be “reduced to a judgment, for it is
something like a conclusion and the last part of a judg-
ment.” 10

If the command is an act of the intellect, it must follow
from a habit of the intellect. Command, then, is the prin-
cipal act of the intellectual habit of prudence.ll So, justas
one commands his own body with what may be called
aservile command and his sense appetite with a political or
civil command, so also the one in authority commands his
subjects.12

Medina, like St. Thomas, has said that the command is
an act of the intellect, but presupposing an act of the will.
So the question arises: What, for Medina, is the relation
between the intellect and will and what is their interac-
tion?

The election pertains to both the intellect and the will.
As Aristotle said, it is an act either of the intellective appe-
tite or of the appetitive intellect.13

The origin of liberty is to be found, however, in the
indetermination and indifference of the intellect.l4 But
the act of election is itself, of course, elicited by the will.”
Hence ‘“‘the election is substantially an act of the will."

1« Ibid., ad 2, p. 252.

11 Ibid., p. 253. Cf. ibid., p. 251.
12 Ibid., p. 252.

I» Ibid., q.13, a. 1, c. 1, p. 224.

1* Ibid., q.1. a. 1, p. 2.
HIbid., q.5, a.2, c.1, p. 127.
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And, says Medina following St. Thomas, because the sub-
stance of an act is as matter to the order imposed by a
higher power,16 “the election is materially of the will and
formally of the intellect.” IT Therefore the determining
factor in the interaction of the intellect and will is that,
although the will may be the source of motion, only the
intellect is the principle of order and direction.l§

But what is the relation between the election and the
command? Medina, like Cajetan, says the command may
be taken in two ways. First, it may be taken as that act of
prudence which precedes the election and commands the
will to elect here and now, this or that. Secondly, the com-
mand may be taken to denote the act which follows the
election and applies the powers of the soul to action.19

Now Soto, as Medina says, “vehemently” denied that
there could be such an act of command before the elec-
tion.20 Hence Medina attempts to show why Soto was
wrong and why there must be a command before the
election. He says that the act of prudence precedes the
election, because the election needs direction. But the act
of prudence is the command which directs. Therefore
command precedes the election. Prudence is the directrix
of all virtues. Hence there can be no act of a virtue without
the act of prudence. But the election is an act of a virtue,
and the command is the act of prudence. Therefore the
command precedes the election.2l

le/tid., q.13, a-1. C.J. p. 225. Cf- ’&«*, n., p. 225.
it Ibid., c.2, p. 224.

18 Ibid., sol., p. 226.

1»Ibid., q.17. a-3- P- 254,

20 Loc. cit. CL above, Soto, chap. io.

tiLoc. cit.
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Does this mean that, once the command is given on the
part of the intellect, the election necessarily follows? Yes,
answers Medina, ‘“‘the election necessarily and infallibly
follows.” Nor does this mean, he adds, that no habit is nec-
essary for disposing the will to the election, or that the
election is not meritorious and praiseworthy. For although
the election necessarily follows the command of the intel-
lect, “since this is a conditional necessity and one follow-
ing from a supposition, human liberty remains intact.””2l

How does this take place? How does the intellect com-
mand the will so that it necessarily elects according to the
command without losing its liberty? What kind of causal-
ity does the intellect exercise here: is it final, formal, or
efficient causality?

Though Medina is willing to admit that final or formal
causality is here possible,23 he says that what seems prob-
able to him is ‘“that the intellect by the command moves
the will with efficient causality.” s4

In explanation of this position Medina says that first,
when seeking how the intellect moves the will, we must
keep in mind that there is no question here of the specula-
tive intellect, but only of the practical intellect. For the
speculative intellect moves nothing, but the practical in-
tellect always moves the will efficiently.

How does this take place? It occurs through prudence,
the habit of the practical intellect. Prudence “by its com-
mand, efficaciously lays hold (rapir) of the will and its
habits.” For, "once the intellect commands efficaciously,

22 Loc. cit.
23 Ibid., q.g, a.i, p. 166.
2% Ibid., c.z, p. 167.
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there is no liberty left in the will to oppose it. This is a
most evident sign that the command of the intellect effica-
ciously seizes the will.” 25

If it should be objected that the command of prudence
has its efficacy to move from the will itself, for prudence is
a moral virtue which in its operation depends on the will,
Medina is ready with his answer. For, he says, although it
is true that the command is sometimes efficacious from the
volition which moves the intellect to command, neverthe-
less, since there cannot be process in infinitrum, you must
come to one command of the intellect which precedes all
action of the will and which of itself efficaciously necessi-
tates and controls the will.26

But what of the fact that whenever Aristotle and St.
Thomas spoke of the intellect moving the will it was by
means of final causality: not as though the intellect ac-
tually inclines the will to that to which it tends, but as
showing it that to which it should tend? 27 Medina answers
by saying that, even when the apprehended good is taken
as in the intention, and not metaphorically, it has con-
joined with it the efficacious command of the intellect that
efficaciously controls the will.28

However, itstill may be objected that the will is the prin-
cipal cause of volition. Hence, if the apprehended good
concurs effectively in volition, it must do so either as form

ufoc. cit.
™ Loc. cit. It is interesting to note that Medina uses imperium as well as

praeceptum to denote the command of prudence. Cf. above, St. Thomas,

chap. 8.
st Ibid., q.9, a.i, p. 166. Medina seems not to have taken cognizance of the

fact that St. Thomas in his later writings on this subject spoke less of final and
more of formal causality. Cf. above, chap. 8.
2» Ibid., ad 1, p. 167.
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or as an instrument. But it cannot concur as form because
the form should be conjoined with the act itself, and the
good apprehended is in another power. Nor can it concur
as an instrument because an instrument is moved by a
principal agent, and the apprehended good is not moved
by the will.29

Medina’s answer to this difficulty is revealing. For it
shows how he interpreted St. Thomas’ explanation of the
material and formal causal interaction of the intellect and
will in their composite acts. He says that the apprehended
good does concur as a form by the mediation of which the
will produces its actions. But ““the form does not have to
be conjoined to the act itself. It is sufficient that it be in the
same essence of the soul.” For, Medina adds, it is proper
to the will to act through the good apprehended by an-
other power of the same soul.30

From this it can only be concluded that Medina misun-
derstood the interaction of the intellect and will as ex-
plained by St. Thomas. He seems not to have grasped the
meaning and importance of material and formal causality
in the composite act. And therefore he completely sepa-
rated the election from prudence. The election did not
belong to prudence. It was that which prudence com-
manded. He seems to have entirely overlooked those places
in St. Thomas where the Angelic Doctor speaks of pru-
dence as the habitus electivus.31 If prudence is not the habit

sefoc. cit.

solbid., ad 5, p. >67.

«Cf., for instance. St. Thomas, De virt. in comm., . un., a.12 ad 26; Sum.
theol., 1-11, q.57, a.5.
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which rightly disposes to the decision to act, then what
habit is?

Once a command is placed before the election, as an act
entirely separate from it, it is hard to see how liberty is
preserved. Suarez was right when he referred to this very
passage we have been discussing, as an example of a doc-
trine that destroyed liberty.32

Even Medina's successor, Bafiez (1528-1604), saw that
Medina’s position was too severe and led to the destruction
of liberty.33 In fact, he well notes the similarity between
Medina’s doctrine and Cajetan’s, both of whom held that
the intellect could effectively move the will. The only dif-
ference, he says, was that Medina put the whole efficacy of
moving the will in the command; whereas Cajetan attrib-
uted this force to the object inasmuch as it is under the
practical apprehension.34

Bafiez, it is worth noting, in a most lucid passage gives
the liberating word to the whole discussion when he says
that "the will seeks the perfection of the intellect more
than its own.” For there is no question here, he says, of txvo
supposits, but of txvo poxvers ordered to the perfection of
one supposit. And "since ipsum intelligere is that xvhich
is most fitting to man because his form is intellectual, it is
to it that the will is most inclined: to ipsum intelligere."” 38

« Suarez, Disp. metaph., XIX, c.6, n.a. Cf. above also, Suarez, chap. 6.
ss Domingo Baiiez. O.P., Comentarios ineditos a la Prima Secundae de Santo
Tomas (Madrid, 1942), q.g. a.t. An account of Bafiez' works and importance
may be found in Kirchenlexicon, I (and ed.), 1948-65. Cf. also Mandonnet,
“Banez.” Dictionnaire de théologie catholique, 11 (1932), 139-45.
Loe. cit.
»» Ibid., q.3, a.4.
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Banez has much to offer by way of clarification of this most
abstruse subject of the causal relation of the intellect and
will.36

Medina, then, although his explanation of it is faulty,
holds that the command is an act of the intellect. What he
will hold in regard to the nature of law is, consequently,

already indicated.

1T ‘

Law: act of the intellect. For Medina, law is the com-
mand. But the command is, as he has said, an act of the
intellect. Therefore law is an act of the intellect.3T Then
too, law is a rule which directs the will. But direction per-
tains only to the intellect. Hence law is of the intellect.3§

Without this direction of the command oflaw, no home,
no city, no people would be possible. In fact, the whole
human race, the very nature of things, and even the world
itself depends upon it.30

Another reason why law is of the intellect is that in the
will there is only volition and nolition. In the will there is
no command. For, although I know that the superior
wishes, for instance, that I read, I am not obliged to obey
until he speaks to me and commands me. But to speak and
command pertain to the intellect. Therefore law is not of
the will, but of the intellect.40

Law, then, which is essentially the command that di-

se Cf. especially his comment on I-TI, q.g, a.t (op. cit.). Bafiez was not
fully treated here because not enough of his works are available.

at Medina, op. cit., q.90, a. 1, p. 8za.

sa Loe. cit.

s» Ibid., p. 843.

#*“Loc. cit.
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rects means to an end, is an act of the practical, not the
speculative, intellect.4l It includes the will, but only in-
asmuch as the will approves what the intellect has pre-
viously judged to be good. Then the command follows.42

Medina, by his explanation of prudence commanding
the election, has already made a truly composite act of
intellect and will impossible. However, he continues to
speak as if he were still dealing with one. For he says that
when two powers concur to produce one act, to that power
must the act be attributed substantially in which it is
found most perfectly. Now, law is substantially command,
rule, and light. And since these pertain only to the intel-
lect, so law is of the intellect substantially.43 Consequently,
when law is said to be the will of the legislator,—for in-
stance, in Scripture it is called “the will of God”—this
means only that the force of directing comes from the will
of the legislator, not the direction itself.44

'If the intellect directs means to an end, then the prin-
ciple of direction must be the end itself. Hence all laws
must be directed to the attainment of the common good.45
This principle of finality is, in fact, that according to
which good government is distinguished from tyranny .48

Medina, recognizing the importance of order and final-
ity in the concept of law, interprets accordingly the analo-
gous nature of law, from the eternal to the most particular
temporal law.

Lac. cit.

« Loe. cit.

«3 Ibid.., n, p. 823.

4« Ibid., ad 1, p. 824.
Ibid., q.go, a.s, p. 824.
/bid., p. 826.
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Since law is the dictate of practical reason governing a
community, the divine intellect is the eternal law govern-
ing the world.47 The eternal law is then, not the divine
will, as Scotus would have it,48 but the divine intellect di-
recting everything to its end.49 Once having so well stated
this principle of finality, Medina easily shows how it is
verified in all the analogues of law. For, says Medina para-
phrasing St. Thomas, all created things participate by
their very form and inclinations in the divine ordering to
an end. And so far as this is true, they are by participation
law, natural law.00 Human law is only a determination of
the natural law.81 Hence it also participates in the order-
ing to an end, and is truly law.§2 The analogy of law, then,
based on the principle of ordination of means to an end,
finds good expression in Medina.

Obligation: from the relation of means to the end. But
if law is essentially an ordering of means to an end, is this
also the reason why laws oblige?

Medina is explicit, even emphatic, in saying that it is
not the will of the lawgiver that is the source of obligation.
On the contrary, if the lawgiver makes a law and “does not
even think of obliging” his subjects, the subjects are never-
theless obliged to obey the law. For, “from the very making
of the law itself, obligation necessarily follows.” 83 A more

« Ibid., q.91, a.i, p. 835.
« Cf. above, Scotus, chap. 2.
*9 Ibid., q.93, a.1. p. 849.
so Ibid., q.91, a.2, p. 835.
siZbid., .95 a.2, p. $7L

»2Ibid., pp. 870 f.
»3 Ibid., q.90, a.1, n., p. 823.
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forthright statement of the objective foundation of obli-
gation could scarcely be wished.

But what is the exact reason why obligation must neces-
sarily follow from the very making of a law? Medina gives
two reasons, one too general to be satisfying, the other
specific and clearly establishing the foundation of obliga-
tion in the necessary relation of the means commanded by
law to the end, the common good.

First, he says, human law is from God. Therefore it
obliges in conscience as well as the divine law does. For
human legislators, by delegated divine authority, can
oblige as God does.3% True though this may be, it still
leaves the question unanswered: How do human legisla-
tors participate in divine authority? So Medina says that,
secondly, obligation follows from law because unless it
does, the end for which laws command means cannot be
attained. Civil and ecclesiastical authority is necessary to
attain the respective ends of the civil and ecclesiastical
unions, namely, public peace and the supernatural end.
But this authority is meaningless unless the laws oblige
in conscience.’5 Therefore they oblige because of the
relation of that which laws command to the common
good.60

Hence, because human law is a participation in the di-
vine directing and ordering of all things to an end, human
authority, which establishes a like ordering, participates
in the divine authority. And because one is obliged to obey
divine law, since what it commands is necessary for the

»« Ibid., q.96, a.4, p. 876.
pp- 876 f
»- Ibid., Sou p. 877.

*
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end, so one is obliged to obey human law for the same rea-
son: what it commands is necessary to obtain an end. It is
the objective relation of means commanded by law to the
common good, that is the foundation of obligation.

The stress that Medina lays on the importance of the
objective nature of acts and their necessary relation to an
end is further shown by his explanation of the difference
between the obligation under pain of mortal and venial
sin. To say, Medina states, that the force of obliging under
pain of mortal or venial sin depends on the will of the
lawgiver is false. For “if the legislator seriously and truly
commands something otherwise grave and greatly con-
tributive to the common good, it is not in his power to
determine whether or not it obliges under pain of mortal
sin.” Again, “if the legislator commands something other-
wise not grave and of small moment, it is not in his power
to determine that the law oblige under pain of mortal
sin.” 6T

Hence the first rule to be followed, Medina says, in de-
termining whether a law obliges under pain of mortal or
venial sin is: Examine the matter. If the matter is grave
and greatly conducive to the common good, then the law
obliges under pain of mortal sin; otherwise not. The sec-
ond rule is: When the transgression is against charity or
justice, the law obliges under pain of mortal sin; other-
wise under pain of venial sin. The third rule is: When the
law threatens capital punishment or perpetual exile, it
obliges under pain of mortal sin. The severity of the pen-
alty is an argument that the thing commanded is grave.

Ibid., pp. 877 t
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The fourth rule: When the law commands something
under the sentence of anathema, this is evidence that it
obliges under pain of mortal sin. The fifth rule: To trans-
gress a human law out of contempt is a mortal sin. For to
contemn the superior is a mortal sin. This rule, however,
Medina admits, is not too certain. For to contemn a law
within the limits of a law that is not in regard to grave

matter is only a venial sin.58

Purely penal law? Granting, now, that all laws oblige in
conscience, do they necessarily oblige to what is com-
manded, or only to the payment of the penalty? In other
words, is purely penal civil law possible?

Medina is most emphatic in rejecting the notion of
purely penal civil law. For, he says, it is an inseparable
property of law that it oblige in conscience to what is
commanded, as has been shown. But penal laws are true
laws. Therefore they oblige in conscience to what is com-
manded.39 Henry of Ghent’s distinction is therefore to be
rejected.60 For, Medina repeats, all laws with a penalty
attached oblige in conscience to that which is commanded.
Punishment has no meaning except in relation to fault
previously committed. Why? Because, Medina explains, it
was through fault that punishment had its origin. On ac-
count of the sin of one man, death entered into the world.
Then too, punishment is the medicine of fault. What is
injured by fouit is restored by punishment.-|

»S Ibid., p. 878.
os Ibid., p. 880.
eo Loc. cit.
MLoc. cit.
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Therefore Medina concludes, first, that punishment
should correspond to the fault committed. Hence the very
fact that the legislator inflicts a punishment on transgres-
sors shows that he wishes to oblige in conscience. Secondly,
if the legislator makes laws without any punishment
attached, all admit that they oblige in conscience. There-
fore, if he attaches a punishment, evidently the laws also
oblige in conscience. For, the attaching of a punishment
is only a sign of how much more ardently the legislator
wishes his command to be obeyed. Thirdly, legislators
attach different degrees of punishment on transgressors.
But this shows they consider that different degrees of fault
have been committed. Fourthly, when legislators com-
mand something under threat of punishment, they thereby
constitute it under virtue and obedience. Hence the con-
trary is a vice. Finally, there can be no doubtabout the
fact that, if an officer commands a soldier, under threat of
death, not to desert his post, and he deserts, it is a mortal
sin. In fact it is a general rule that, whenever a law com-
mands under pain of death or privation of all goods or
perpetual exile, it obliges under mortal sin.®2

The necessary relation between penalty and fault is
therefore evident. There can be no law imposing a penalty
which does not also oblige in conscience to what it com-
mands. In other words, there can be no purely penal civil
law.

But what aboutsome laws that certainly do not oblige in
conscience to what is commanded but only to the payment
of the penalty (as, for instance, the law that forbids cutting

« Ibid., p. 880.
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wood in the public forest).®3 Medina's answer is consistent
with his principles. Such “laws” are not true laws. They
are at most “agreements of the people themselves” freely
entered into lest the public forest be destroyed. Or, he
says, such “laws” are “statutes with a disjunction; If any-
one cuts wood, he will pay a certain penalty.” 8 Though
all this is quite reasonable, Medina seems to have over-
looked one possibility. If the public forest is so important
that it is necessary for the common good and should be
preserved, then it is legitimate matter for a true law oblig-
ing in conscience, even if a penalty is attached.

Finally, the rejection of purely penal law seems over-
ruled, Medina says, by the fact that there actually are such
laws—in religious orders.®3 Medina’'s answer is the same
as above, and with justification. He says that “the consti-
tutions of religious unions, which do not oblige in con-
science under pain of sin, are not true laws. Nor does the
superior in such unions, strictly speaking, command or
demand obedience. These constitutions are more of the
nature of admonitions and counsels than laws. For it is the
property of law that it oblige in conscience under pain of
sin. Ifitis alaw, itis a matter of obedience. To depart from
it, then, is wrong and a sin.” ee Hence, for Medina, the
rules of religious orders are not laws, for they do not
oblige undersin. Itisa misnomer to call them purely penal
“laws.” Therefore the existence of religious rules does not
constitute an argument in favor of purely penal law.

eaZ&td., p. 880.

« Ibid., ad 3, p. 881.
** Ibid., p. 878.

-- Loc. cit.
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Therefore Medina, because in his psychology he holds
that the command is an act of the intellect, also holds that
law is of the intellect. And because he recognizes the part
that objective essences must play as a basis of morality, he
also recognizes that the foundation of obligation is the
objective relation of means to an end. True, his explana-
tion of the relation between prudence and the election is
faulty. It was rejected by his pupils, and his opponents
took it as a prime example of where the principles of so-
called “Thomism” could lead. Medina’s instincts were
rightregarding where he should go. But he was not wholly
successful in finding the way that led there.



CHAPTER XII

ROBERT BELLARMINE

I

St. Robert Bellarmine, S.J. (1542-1621), taught theol-
ogy at the Jesuit College at Louvain from 1570 to 1576.
For his text he replaced the Sentences of Lombard with
the Summa theologiae of St. Thomas. It was not until
twenty-six years later that the university itself instituted
the Summa as the text.

Bellarmine’s great preoccupation was, of course, with
stemming the tide of religious revolt. Hence his Contro-
versies are considered his main work. It was during the
course of these labors that he was confronted with the
reformers’ loose notion of law which was based on a pri-
macy of the will. Reacting against such an idea of law and
its foundation in the will, Bellarmine put forward St.
Thomas’ concept of law as based on the primacy of the in-
tellect. Whether his part in this great religious struggle
had anything to do with it, Bellarmine’s mind seems to
have been sharpened to afiner appreciation of St. Thomas’
psychology and his philosophy of law than were the minds
of some of his own confreres.

Since Bellarmine’s commentary on the Summa of Aqui-
195
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nas has not yet been published,! we shall have to find his
philosophy of intellect and will and his concept of law in
the Conrtroversies. It is remarkable that even though the
prime purpose of these writings is not philosophical, as
their title indicates, Bellarmine’s fine grasp of St. Thomas'

principles ever continues to shine through.

Intellect: the superior faculty. For Bellarmine the in-
tellect is the superior faculty. The will being the inferior
power must always obey the intellect, the superior power.]
As a matter of fact, although the will is formally free, the
root of this liberty is in reason. For the will is free because
it is arational appetite, just as on the contrary the appetite
in brutes is not free because it is not rational. Therefore

the cause of liberty is reason itself.3

Besides, the appetite cannot be inclined to something
unless this is proposed by a power which knows it as good
and perfective. Nor can the appetite withdraw from an
object unless it is proposed to it as evil and harmful.

1 It is most unfortunate and lamentable that his first four volumes of com-
mentary on the Summa are unpublished and therefore unavailable. The pub-
lication of this work would only be making known a man who more than
deserves to be established in his rightful place in the line of Thomistic com-
mentators.

The manuscript at present is at the Gregorian University in Rome and is
being prepared for publication by a member of the staff of that university.
Early appearance, however, of the work is not promised.

2 Disputationes Robert! Bellarmini de controversiis Christianae fidei adversus
huius temporis haereticos: De amiss, grat. et stat, pecc., V, c.14, 322E-323A.
One of the best general accounts of Bellarmine’s life and works is J. Brodrick,
S.J., The Life and Work of Blessed Robert Francis Cardinal Bellarmine, S.J.
(London: Bums Oates and Washboume, 1928). Ct also Le Bachelet, "Bel-
larmine," Dictionnaire de théologie catholique, 11 (1932), 560-99; Kirchenlex-
icon, 11 (1883), 285-93; Ryan. S.J, The Historical Scholarship of St.
Bellarmine (New York: Fordham University Press, 1936).

> De gratia et lib. arbit., 111, c.8, 497E.
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Hence, if the power which knows is determined to one
thing, that is, if it proposes only one thing, whether good
or bad, the appetite necessarily tends to it or withdraws
from it. This we see take place even in brutes, whose
knowledge is sensible and consequently determined to
one thing. But if the power which knows is undetermined
and proposes various objects,—showing that in each there
are aspects of good and bad, and then opening up the way
to their opposites, for such is the nature of our own reason
in regard to means that are not necessarily connected with
an end—then the appetite will be free and will be able to
be inclined to various objects. Hence the will is free be-
cause it follows reason, which proposes various and con-
tingent means of obtaining an end?

Bellarmine staunchly takes his stand against those who,
like Henry of Ghent and Scotus, say that the will is in no
way determined by the intellect; that reason cannot be
free formally because the intellect, if we prescind from
ignorance and error, necessarily judges that a thing is; that
reason is not free radically because the word “root” signi-
fies a true cause; that reason instead of being the cause
of liberty is only a condition without which there would
be no liberty in the will.® Rather, says Bellarmine, the
doctrine of St. Thomas seems to him most true: that the
root of liberty is in reason and that the will depends upon
and is determined by the last judgment of practical reason.

What is this last judgment of practical reason? Is it the
command preceding the election, as Cajetan and Medina

* Ibid., 497E-498A.
.7, 493C-D.
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held? Is it the judgment of synesis with only an indirect
relation to the election through a disposition, as Soto
held? Or is it the judged election, elected judgment of
St. Thomas?

To his everlasting credit let it be said that for Bellar-
mine it was the last: it was the judged election, elected
judgment. For this reason, if for no other, he is imme-
diately set off and distinguished from the previous com-
mentators on St. Thomas whom we have been considering.

For, he says, “by the name of election he understands,
not precisely the act of the will that follows the last judg-
ment, but that act together with the conclusion of the last
judgment itself.” Therefore in the act of election Bellar-
mine maintains the intellectual as well as the volitional
elements, the basis of St. Thomas’ material and formal
causality of this composite act. Aristotle, Bellarmine says,
had said the same thing: that the election was consultative
appetition; that it was intellective appetition or appeti-
tive election. Aristotle also said that the election was a sort
of conclusion of the practical syllogism because ‘“‘the con-
clusion of the last practical judgment and the act of the
will are taken as one and the same thing.” And Gregory of
Nyssa had said that the election was something composed
of counsel and appetite. Finally, Bellarmine adds, St.
Thomas himself says that, though the election is an act
elicited by the will, it also includes an act of the intellect.
Hence “‘the election or choice—embracing as it does both
acts, namely, the last judgment of the intellect and the
approbation of the will—is truly in regard to many things
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and is therefore completely in our power and absolutely
free.” ¢

Bellarmine therefore did not keep the action of the in-
tellect separated from the action of the will in the com-
posite act of election. He realized too well (as Banez did) T
that intellect and will were only two powers working for
the perfection of the whole supposit. For, he says, the will
does not move the reason or the other powers as if by im-
pressing something upon them. But it may be said to move
them actively, because “‘the will is a kind of impulse of the
whole supposit toward the accomplishment of the acts of
all the powers. So man himself, because by his will he de-
sires to know the truth, moves himself to exercise intelli-
gence. The same is true of the other powers. Nor can it be
said, on the other hand, that the will is moved in the same
way by the intellect. It cannot be said that man, because he
knows the good through reason, impels himself to that
good so that it may be loved by the will. For reason or in-
telligence is not an impulse or inclination, but rather a
susception or apprehension. The will, on the other hand,
is by its very nature an inclination and an impulse, not
only of itself but also ... of the whole supposit.” §

It is in the light of these expressions of his fundamental
position, then, that we must understand all Bellarmine's
subsequent statements in regard to this problem.

Hence the election of the will depends necessarily, in
the sense explained, on the last judgment of practical

e Ibid., c. 10, 501E-502A.
TCf. above, chap. 11.
»Ibid., 504C.
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reason. For, the object of the will is the good apprehended
and judged to be perfective. For this reason, if the will
should wish something without this preceding knowledge
and judgment, it would be acting without an object—
which cannot happen.) For if, Bellarmine explains, when
there is a judgment completely determined to one object,
the will could choose another object or not choose this
one; then no reason could be given why the will would
choose the other object not judged, or why it would not
choose this one already judged. So, there would be an elec-
tion without a judgment, and action without an object—
which is impossible.10

The will “is free in electing, not because it is not neces-
sarily determined by'the last and practical judgment
of reason, but because this ultimate and practical judg-
ment is in the power of the will,” Il as explained. For,
Bellarmine further states, after there is knowledge of the
good in general, there exists in the will an inclination to it,
but not a complete election. Various means are proposed
by reason, showing the good and bad in each. The will is
inclined now one way, now another. But it is in its power
to allow itself to be moved, or it may resist. This is not
done by any positive act but by a negative one, by not per-
mitting itself to be moved. “By the very fact that the will
permits itself to be moved by one of the proposed means,
the mind, omitting all other inquiry, proceeds, and con-
cludes a particular judgment, which is immediately fol-
lowed by the election. Hence the liberty of the will seems

$ Ibid., ¢.8, 496C-D.
10 Ibid., 496E.
iiZbid, c.9, 500A.
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to consist properly in this: that the will may allow itself
to be moved by one thing and not by another.” 12 When
Bellarmine says that the particular judgment is “imme-
diately followed by the election,” we should remember
that this is to be taken as the act of election “together with
the conclusion of the last judgment itself.” 13 Hence for
Bellarmine the act of the intellect that is directly and caus-
ally related to the election is neither the command of pru-
dence as Cajetan and Medina held nor the judgment of
synesis as Soto thought, but the judgment of election.

Command: act of the intellect. What then did Bellar-
mine hold in regard to the command? Did he hold that
it was an act of the intellect as was held by St. Thomas,
whose Summa theologiae he was teaching?

There is no doubt that Bellarmine held that the com-
mand is an act of the intellect. For, as already noted, it is
the intellect, according to Bellarmine, that commands and
directs the will:l4 not in regard to electing, as is shown in
the passage given above, but in regard to executing the
means that will lead to the end.

When speaking of law, as we shall see, he says that law,
which is of reason, commands the will of the subject.
Hence command is of the intellect.l5 The command
obliges because it is concerned with means to an end.
which, according to the principles of intellect and will Bel-
larmine has already established, is a relation that could per-

« Ibid., 500A-B. Cf. ibid., IV, c. 16, 556D.

1« Cf. above, p. 198 (italics added).

1«De amiss, grat. et stat, pecc., V, c.14, »2zE-323A.
1« Ibid., 322E.
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tain only to the intellect.16 And as Bellarmine has rejected
the philosophy of intellect and will of those who hold
that command is of the will (such as Henry of Ghent and
Scotus), no other alternative would be left to him if he
is to be consistent.

For a fuller treatment of Bellarmine’s position on the
command, however, we shall have to wait for the publica-
tion of his above-mentioned commentary on the Summa
theologiae of St. Thomas.Il

I

Law: act of the intellect. Bellarmine’s concept of law is
expressed in terms all of which denote an act of the intel-
lect. Law, he says, is a command and a rule.I§ It is a rule
directing actions.18 It is an ordering to a certain end, and
hence it is an act of the intellect.20

So, in order that a law may be just, the four conditions,
based on the four causes, laid down by St. Thomas must
be verified.2l Of special importance is the condition based
on final cause: that the law must be for the common good.
This is the very raison d’étre of both civil and ecclesiastical
law.22 In fact, it is because subjects need direction, accord-
ing to reason, to the end that laws are necessary, both civil
and ecclesiastical.23

is Ibid., C.10, zggB.

it Cf. above, note 1.

is De laicis, II1, ¢.10, 469C. Cf. De amiss, grat. et stat, pecc., V, cio, 301D.
1» De gratia et lib. arbit., V, c.14, 601B. Cf. De laicis, 111, c. 11, 471D, 473D.
20De clericis, I, ¢.29, 302B.

21 De romano pont., 1V, c.15, 845C.

22 De matrimonii sacramento, I, c.21, 128iC.
23 De romano pont., IV, c. 16, 856A.
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The intellectual nature oflaw is further brought out by
Bellarmine’s placing the eternal law in the divine intel-
lect, which is the most perfect rule and therefore directs.
All other law is but a participation in this directing and
regulating. For, explains Bellarmine, all law—whether
natural or positive, and positive both of God and of
man—is law because it corresponds with the eternal law,
which is the highest reason itself in God and the most per-
fect rule. Every true law is nothing but an adumbration
and a participation in the eternal law.24

In God, His very wisdom is a law unto Himself. “What
is law to us is nature to God.” 25 Bellarmine will have
none of the supremacy of the divine will. If, he says, God
would impel men to do something contrary to the eternal
law, and therefore to His nature and wisdom, such as
adultery, then His will would be evil because it would be
in opposition to the right rule of divine wisdom. Thus
would God be contradicting Himself—which is impossi-
ble.20 On the contrary, the divine will, by the very nature
of God Himself, is always conformed to His divine wis-
dom.27

The full implications of law, as an act of the intellect
directing means necessary for an end, are summed up by
Bellarmine when he says: To recede from the rule of the
eternal law, which is the divine wisdom, is a sin. This, of
course, is impossible on God’s part, for to recede from the

De amiss, grat. et stat, pecc., I, c. 1, 59B.
i» Ibid., T, c.4, 108E.
2«Loc. cit. Ci. above, Ockham, chap. 3, and Biel, chap. 4, for the opposite

opinion.
st Ibid., 108E-logA.
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divine wisdom would be to recede from Himself since He
is divine wisdom itself. But for man to do this is to turn
away from his final end and his greatest good, which is
God. And this is a sin.28

The importance of finality is further manifested in
Bellarmine’s thought by his basis for distinguishing be-
tween the civil and the ecclesiastical unions. They are to
be distinguished, he says, principally on account of their
ends. The end of the civil union, and hence of civil au-
thority, is “an external and temporal” one: the peace of the
community. The end of the ecclesiastical union and ecclesi-
astical authority is, on the contrary, something ‘““internal
and eternal”: the supernatural life of each individual.2
In other words, if union takes its formal aspect from the
end on account of which it exists, then these are, strictly
speaking, different types of union. For the end of one is
something that is common to all; while the end of the
other is uniquely proper to each individual. Bellarmine
will use this same principle later to distinguish the rules
of the religious union from the laws of a civil union.30

Obligation: from the nature of the act. Bellarmine has
clearly enough established law as an act of the intellect
directing means to the common good. But how does he
show that laws oblige?

The question of whether human laws oblige was a
much mooted one during Bellarmine’s time. Calvin said
that civil laws did not oblige in conscience, which was

it Ibid., c.io, 123D.
» De romano pont., 1V, c.21, 865D.
»0 Cf. below, pp. 214 f.
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what John Gerson had taught before him. Their reasons
for holding thisy Bellarmine says, were: first, political
power, being only temporal, has nothing to do with con-
science; secondly, the end of civil laws is external peace;
thirdly, the lawgiver cannot judge about internal things;
fourthly, the lawgiver cannot inflict a spiritual punish-
ment, therefore neither can he oblige in conscience;
fifthly, the lawgiver cannot absolve, therefore neither
should he oblige; sixthly, the same sin would be punished
twice, once in this world and once in the next; seventhly,
the lawgiver does not ordinarily intend to oblige in con-
science; eighthly, we should rather transgress a grave civil
law than a slight divine law, as, for instance, the law not to
lie officiously. But this law obliges only as a venial fault.
Therefore the civil law does not oblige under pain of any
fault. Because, if it did oblige under pain of fault or sin,
especially mortal, then we should avoid mortal rather
than venial sin.3l

In this manner then, Bellarmine says, Luther and Cal-
vin and others attempt to liberate the faithful from obedi-
ence to both divine and human laws, but in different ways.
They affirm that divine laws oblige in conscience, so that
itis a sin to violate them. But they add that such transgres-
sions are either granted to the faithful or not imputed to
them: which is, he says, the same as if they were entirely
freed from the observance of these laws. In regard to hu-
man laws, whether ecclesiastical or political, these men
also affirm, Bellarmine continues, that such laws do not
oblige in conscience, unless it is by reason of scandal or

31 De laicis, 111, c.g, 4(5gA-B.
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contempt, which are prohibited by the divine law. And so,
he concludes, to transgress a human law, even studiously,
is not only not imputed by these men as sin, but it is not
even a sin among them.32

To all this Bellarmine answers forcefully: “Civil law
obliges in conscience no less than divine law does.” 33 For,
he explains, the force of obligation is of the very essence of
law. To oblige is a necessary effect of law. Therefore any
law, whether from God or an angel or man, and whether
the man is a bishop or a king or a father, obliges in exactly
the same way.34

Why does obligation follow from the very essence of
law? Because, Bellarmine insists, “law is a rule of action,
and it is proper to arule to direct intrinsically. As a conse-
quence, any deviation from the rule is a sin; just as a devia-
tion from the rule in natural things is called a sin of nature
(for instance, a monster), and a deviation from the rule of
art is called a sin of art.” 35

Now what Bellarmine has said is, if laws oblige because
they direct intrinsically to an end, that the foundation of
obligation is the necessary relation of means to an end.
For, to deviate from the law is not to attain the end, and
that is a sin. Bellarmine knew St. Thomas too well not to

32 De sacramento baptismi, 1, c. 16, 269B.

33 De laicis, 111, c.11, 471C.

st Ibid., 471D. Cf. De romano pont., 1V, c.16, 856D-E.

33 Loc. cit. 1t is interesting, at this point, to compare Bellarmine’s idea
of justice and rectitude with that of Anselm. Bellarmine says that “. . . justice,
whence justification has its name, is nothing else than the rectitude of order.
For that is just which is right and adequate and most conformable with its
rule’ (De justificatione, 1, c.i, 700E). Anselm says: “That will, therefore, must
be called just which preserves its rectitude on account of rectitude itself. . . .
Justice, therefore, is the rectitude of the will preserved on account of itself”
(De veritate, c¢. 12 [PL, CLVIII, 482]) (italics added). Cf. above, chap. 1.
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recognize the relation between la, q. 82, a. | and la Ilae,
g- 21, a. i of the Summa theologiae. For Bellarmine, as for
St. Thomas, it is in terms of the end and the relation of
means thereunto, that law, obligation, and sin have their
ultimate meaning.

What will lead to an end (in other words, what will per-
fect a being) is already determined by the very form and
nature of the being. For, as Bellarmine says, “just as other
things depend upon an agent for their existence but not
for their essence (for essences are eternal since they are
possible participations of the divine essence), so law as to
its existence depends upon a legislator . . . but as to its
essence it does not. That law should oblige is something
eternal and immutable, for it is a participation in the
eternal law of God, which is the first and highest rule.” 3*

Thus, though the existence of a law may depend on the
decision of a lawgiver, the fact that it will oblige does not.
This is determined by the relation of the essence of the
means commanded by the law to the end. And although,
Bellarmine says stressing the point, itreally could not hap-
pen that a true law would not be from God, since law can-
not be established except by one having authority and
authority is only from God, nevertheless “if (per impossi-
bile) there were a law that was not from God, even so it
would oblige, because this is the intrinsic nature of law.
Just as if (per impossibile) a man should exist not made
by God, even so he would be rational, because that is the

very nature of man.” it

M Ibid., 471E.
srLoc. cit.
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Therefore Bellarmine says once and for all: “Although
it may depend upon the legislator whether he will truly
command and establish a law or only indicate what should
be done, nevertheless, if he seriously wishes to command,
it is not in his power to decide whether the law obliges or
not.” It necessarily obliges, under pain of mortal or venial
sin according to the nature of the acts involved.38

Therefore, not only is the objective nature of the acts
commanded by law the foundation of obligation, but it is
also the fact which determines how serious the obligation
will be. Human law, just as divine law, obliges under pain
of mortal or venial sin, depending upon the gravity of the
acts themselves.39

If, Bellarmine adds, a law obliged solely because it was
divine and not on account of the very nature of the acts
themselves, all divine laws would oblige equally. The
same reason for obligation would be found in all of them.
But this is false because the law,“Thou shalt not kill,”
obliges more than the law, “Thou shalt not steal’’; and the
law, “Thou shalt not steal,” obliges more than the law,
“Thou shalt not lie”’; and the law, “Thou shalt not lie,”
obliges more than the law, “Thou shalt not speak an idle
word.”’40 Thus the importance of the objective essences
of acts receives full recognition in Bellarmine.

Why does the nature of the acts commanded by law
both induce obligation and determine the degree of obli-
gation? Because, Bellarmine says, an act by its very nature
either leads to the end or away from it, wholly or par-

88 Ibid., 474C.
89 Ibid., 471C. Cf. De amiss, grat. et stat, pecc., I11, a 10, 183B.
wDe laids, 111, an, 472A.
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daily .4l Therefore obligadon under pain of mortal or
venial sin is defined in terms of the nature of acts and their
relation to the end.

Because of Bellarmine’s stress on the importance of
finality in law, he has no difficulty in establishing a perfect,
integration of all species of law. For all law, as he has said,
is but a participation in the directing of the eternal law.
Therefore, since ultimately they all have the same end,
they all oblige in conscience. Any transgression of the
natural, or of the positive, or of the divine, or of the hu-
man law is a sin against the eternal law.42 In other words,
the idea of law being analogous is perfectly established in
Bellarmine.

For Bellarmine, then, the civil law cannot be without
moral content. Civillaw is only a conclusion or determina-
tion of the divine moral law. Both have the same end ulti-
mately. They differ only in this: Human law directs and
orders human acts to acts of external love, that is, to the
peace and preservation of the community. Divine law
directs acts to acts of internal love, that is, to charity.
Therefore both divine law and human law oblige for the
same reason, the relation of what they command to an
end.43

Hence Bellarmine’s thought has no place for a separa-
tion of the civil from the moral order. A peccatum philoso-
phicum would be for him the sheerest nonsense, such as
might be expected perhaps from a Calvin or a Luther.

But now an important difficulty presents itself. If obli-

ciDe amiss, grat. et stat, pecc., 1, c.14. 95C.
*sDe laicis. II1, c.11, 471E.
« Ibid., 472B.
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gation and its degree of gravity come from the nature of
the act and its relation to an end, then laws are super-
fluous. For, if the act by its very nature is necessary for the
end, then there is an obligation to perform it even before
the law commands it. Hence a law commanding the act
is superfluous.44

Bellarmine's answer clarifies the distinction between
what is good or bad for this or that man, and what is good
or bad for the whole community. For, Bellarmine says, if
there is no law commanding something in general, there
will be many things which will be evil to one and not evil
to another. For instance, if there were no law forbidding
the carrying of arms, the carrying of arms would be evil
for him who is easily provoked to anger and who has ene-
mies he wishes to kill. On the other hand, the carrying of
arms would not be an evil to the peaceful man who desires
only to defend himself. Nevertheless, if the law forbids it,
the carrying of arms is an evil for all. For law should not
consider whatis good or evil for this or that man. Rather it
should be concerned with what helps or hinders the
community .43

Besides, Bellarmine continues, there are many things
which are necessary or harmful to the common good
which nevertheless are not good or evil to this or that one
in particular, unless it be commanded by law. For in-
stance, it is necessary to pay taxes to the king. Yet, if there
were no such law, it would not be necessary that I pay the
taxes. For, my individual contribution would mean little

** Ibid., 472C.
<s Loc. cit.
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to the king. Nor does it pertain to me to see which things
the community needs; and all others could say the same.
Similarly, it is harmful to the community to export gold
out of the country. But it is not notably harmful that I
alone export my gold; and again all others could say the
same thing. Therefore law is necessary which, command-
ing and forbidding in general, considers the public util-
ity .46

But does Bellarmine mean that such acts are indifferent
in themselves and become good or bad, and therefore
obligatory, simply because they are commanded by law?

Let us see. Bellarmine says that the divine positive law
obliges under pain of sin because it constitutes an act as
good which previously was not. If a Jew, for example, had
moderately eaten pork (an act forbidden by law),
not from contempt but because of his appetite for food,
without doubt he would have sinned. But he would not
have sinned formally against obedience, because he did
not act out of contempt. Therefore it must have been be-
cause it was against temperance. But again, to eat pork
moderately is not of itself against temperance, because it
is an indifferent act. Therefore it was the law that made
this abstinence a necessary act of temperance.47

This, says Bellarmine, is exactly the case in human law.
The divine law makes good an act that in itself was indiffer-
ent, for no other reason than because the divine law is a
rule of moral action established by Him who has the au-
thority tocommand. But man can also command and estab-

Ibid., 472D.
Ibid., 472E.
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lish rules of moral action. Therefore man by his law can
constitute an act as good which before was indifferent.
Thus both divine law and human law are equally obliga-
tory .48

Again Bellarmine says that whoever can command, can
by his command make necessary and per se good an act
that was indifferent. But to omit an act that is necessary
and per se good is a sin in conscience, even without con-
tempt or scandal.49 For an indifferent act, if it is com-
manded, becomes necessary. Otherwise the command is
in vain. This is proved a posteriori; since otherwise it
would follow that the positive laws of God would not
oblige in conscience. Why does circumcision oblige the
Jews and why does baptism oblige us, since these are in
themselves indifferent acts? God, however, does not thus
oblige inasmuch as He is God, but only inasmuch as He
is a legislator. And whoever can command, especially in
the name of God, can do the same thing.50

A true law, then, can make necessary an act of virtue
which was not necessary before, since it determines and
commands that it be done.jl

Finally, in contrasting the law of peoples with civil law,
Bellarmine says that what is prohibited by the law of peo-
ples is prohibited because it is evil; whereas what is for-
bidden by the civil law, since it is purely positive, is evil
because prohibited.5?2

48 Loc. cit.

*9De romano pont., 1V, c.16, 847D.

S0Ibid., 847E.

si De bonis operibus in partie., 11, c.7, 1086A.

*9 De clericis, I, c.29, 297C. The usé of the phrase "law of peoples” is in-
tended here as a noncommittal translation of the controversial expression jus
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This series of statements seems to be in direct contra-
diction to the principles which Bellarmine has already
laid down, namely, that the necessity and obligation of
placing an act is determined by the nature of the act itself
and its consequent relation to an end. There would be
cause for some concern in regard to the way Bellarmine
has been expressing himself if it were not for two facts:
first, he holds that there are no indifferent acts in concreto;
and secondly, he has already explained what he means by
“indifferent” acts in the community.

Thus Bellarmine, with St. Thomas, maintains that in
concreto there can be no such thing as an indifferent act.
As soon as an act comes under consideration for action, it
is always in relation to a certain end. This end must be
good or bad; there are no indifferent ends. Hence in con-
creto no act can be indifferent. It is either good or bad.
Therefore acts are necessarily specified as good or bad
from the end and the intention thereunto.53

And, as he has already explained, certain acts (for in-
stance, carrying arms) are good or bad for this or that
individual person taken singly. As such, because of their
relative unimportance in these isolated instances, they
may be considered "indifferent” to the common good.
When, however, these acts are considered as possible ac-
tions for all the members of the community, they lose
their so-called “indifference” and become in general good
or bad acts, contributing to the common good or detract-
gentium. For a history of the development of the concept of the jus gentium,
cf. G a Vlissingen, De evolutione definitionis iuris gentium (Rome: Gregorian

University, 1940).
espe effectu sacrament., 11, c.yt, S05D.
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ing from it. Further, it should be noted that all the ex-
amples given by Bellarmine of these "indifferent” acts are
not without some definite meaning and value in them-
selves: carrying arms, exporting gold, contributing to the
support of the government, abstaining from pork, cir-
cumcision, or baptism (a cleansing).54

It is with these facts in mind, then, that we must under-
stand Bellarmine’s statement, that the command of law
makes an indifferent act good or bad.

With these principles of law and obligation well estab-
lished, to respond to the difficulties of his adversaries was
not hard for Bellarmine.

For one with civil authority to oblige a subject in con-
science, it is not necessary that he be able to penetrate the
subject’s conscience. It suffices that he be able to command
the subject legitimately, and by commanding so to oblige
him to the performance of external acts that if he does
not do them he knows or can know that he does wrong.55
Itis true, Bellarmine says, that political power is temporal,
that its end is exterior peace, and that man cannot judge
about internal things. But this does not mean that civil
authority cannot oblige in conscience. For, although the

p Thus, in regard to eating pork, the commentary on Lev. 11:2 (Douay Ver-
sion) says: “. . . the things here forbidden were for the most part unwholesome
and not proper to be eaten."

In regard to circumcision, utilitarian motives, such as cleanliness, freedom
from disease, offspring, have always accompanied religious ones. “Like the
law of clean and unclean, in food and daily life, it [circumcision] may be re-
garded as a practice of venerable antiquity that was adopted and adapted

to express what it had not expressed before, . .. the same as is true of
lustral water” (J. T. Tierney, "Circumcision,” The Catholic Encyclopedia,
111.777)-

t*De romano pont., IV, ¢.20, 864C-D.
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rule directs exterior acts, nevertheless, because it is a rule,
to deviate from it is a sin.50

How can temporal authority produce a spiritual effect,
that is, oblige in conscience? Bellarmine answers that,
although political power and its law are called temporal
by reason of their object, which is concerned, with tem-
poral or exterior things, nevertheless “in themselves they
are spiritual things.” Besides, he adds, to oblige in con-
science is not to effect something on a spiritual thing. "Itis
only to command another, and so to command that if he
does not obey, he sins. By the testimony of his own con-
science he knows or can know that he sins.” 57 Therefore,
to deviate from any law, because it is a rule constituted by
God either immediately or mediately, is a sin.58

Purely penal law? Such a position could not help bring-
ing forth violent objections from those who wished to hold
purely penal law, not only from the followers of Calvin
and Luther, but also from many of his own religious con-
freres.59

But Bellarmine had already resolutely taken his stand
on the nature of law and obligation: that they are essen-
tially concerned with the essences of things and their rela-
tion as means necessary to an end. Any deviation from law
which commanded such means was eo ipso a sin. With
such a view of reality, Bellarmine could see no reason why
a person should be punished unless it was because he had

« De laicis, M, c. 1r,473E.
n Loc. cit.

‘8 De romano pont., IV, c. 16, 856D.
» Ct, e.g., above, Suarez, chap. 6.
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committed a fault. “Culpa and poena are relative terms.”
Otherwise punishment is irrational, a contradiction.
Hence, to speak of a law that does not oblige in conscience
to what is commanded but only to the undergoing of pun-
ishment is, for Bellarmine, a contradiction.60 In fact, the
only objective justification for the severity of just punish-
ment is the gravity of the preceding fault.61

But what of the ever-present objection of the propo-
nents of purely penal law, that it is a legitimate notion be-
cause the rules of religious unions are such: they oblige
acceptance of the punishment, and do not oblige under
pain of fault or sin?62 Bellarmine answers as he must an-
swer, in view of the principles he has already set down.
The rules ofreligious unions “do not oblige after the man-
ner of alaw, but only as agreements or pacts.” In this sense
only, they may be called purely penal “laws.” Nor is the
punishment inflicted by these rules punishment properly
so called, because no fault has been previously committed.
Rather it is a “penal affliction accepted for the good of the
spirit.” 63 Hence the rules of religious unions are not,
strictly speaking, laws.

What then of the decisions of the councils, and what
about canon law? Are they true laws? Since, as he says, “it
is difficult to find more than four laws imposed absolutely
on all Christians (observe feasts, keep the fasts, confess
once a year, and receive Communion during the paschal
season),” the rest would not seem to be true laws. The so-

>>Ce laicis, 111, c. 11, 473C.

eiDe romano pont., 1V, c. 16, 847B. C£. ibid., 848K
*2De laicis, 111, c.11, 473C.

es Loc. cit.
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called “laws” in the “tomes of the councils and the books
of canon law are not laws, but are either admonitions or
pious instructions which do not oblige in conscience
under pain of sin. Such are a large number of Christian
rites.” M

These statements of Bellarmine in regard to the status
of “law” in religious unions and canon law show unmis-
takably how foreign to his thought was the concept of
purely penal law.

Bellarmine, then, was a man who understood St.
Thomas well. Hence he clearly saw that the intellect was
man’s superior power. If man’s form was intellectual, then
the will must desire the good of man as such. Therefore it
must ultimately desire man’s intellectual good.

Bellarmine firmly grasped the causal relation of the in-
tellect and the will in the act of decision, the judgment of
election. For him, then, there was no false problem in re-
gard to the intellect physically necessitating the will.
Hence neither was there a problem for Bellarmine in
regard to the intellect morally necessitating the will. The
command, which was the essence of law, was of the intel-
lect. Therefore law was an act of the intellect. Hence law
obliged because what it commanded was a means objec-
tively necessary for the common good. Obligation, moral
necessity, was founded upon this objective necessity of
means to end.

**De romano pont., IV. c.18, 861D-E. If Bellarmine is right, then certain
canons which are now included in the body of canon law as true laws are not
laws at all. Cf. Vermeersch-Creusen, Epitome iurie canonici (Rome, 1933), pp.
96 if.; Wernz-Vidal, lue canonicum (Rome, 1938), pp. siaff.
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This being the case, whatever law commanded obliged
in conscience. Hence the concept of purely penal law,
which obliged only to the payment of the penalty, was
inadmissible. Certain things called laws (such as the rules
of religious unions, or many things in the councils and in
canon law) are not true laws. They are agreements, ad-
monitions, or instructions.

The opinion may be ventured that Bellarmine, because
he explains the act of election so well, knew the thought
of St. Thomas better than the other commentators whom
we have been here considering. Cajetan and Medina, as
Soto rightly charged, put the command before the elec-
tion, thereby destroying liberty. Soto himself, trying to
preserve liberty, put the last act of the intellect before the
election in the judgment of synesis. But in doing so he
failed to maintain intellectual causality in the act of elec-
tion. The election became a purely volitional act. Bellar-
mine, however, saw that the act of election was an act of
the appetitive intellect or of the intellective appetite; it
was a judged election or an elected judgment.65 Conse-
quently the command was, for Bellarmine, an act that fol-
lowed the election and directed the executive powers in
their carrying out of the means already elected.

Bellarmine’s philosophy of intellect and will was with-
out internal difficulties, and therefore left the way open
for a concept of law that was intellectual and a concept of
obligation that was based upon the objective essences of
things and their relation to the end.

«Cf. above, chap. 8.
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Such, then, are the two concepts of law and obligation
which have developed during the past six hundred years.
In the one, law is an act of the intellect because law is con-
cerned with the relation and order of means necessary for
an end, and only the intellect can perceive such a relation.
Obligation, consequently, is founded upon this relation.
In the other concept, law is an act of the will because the
establishment of such a relation of order must be the work
of the will, there being no act of the intellect after the
election to which this ordering could be attributed.
Hence obligation can have no source but the will itself.

The growth of these two concepts has been gradual.
The one favoring the primacy of the will, with roots in
Augustine and Anselm, was given incipient form by
Henry of Ghent. Henry made the will superior because,
he said, its object and its acts were prime. The will may
follow the intellect if it so chooses, as the master may fol-
low the servant lighting the way if he so desires. In fact,
the will may direct the intellect. This being the case, the
act of command and law itself pertain to the will. Whether
a law will oblige or not depends upon the will of the law-
giver. Obligation therefore has it source in the will, and
purely penal law is a logical consequence.

Scotus, with a more penetrating insight perhaps than

*>9
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most of the men we have treated, attacked the problem of
the nature of the intellect and will at its vital point:
finality. The uniqueness of the will, he said, in contradis-
tinction to nature, consisted in its freedom. It is free even
in regard to its end. Man, for Scotus, was essentially a free
being. No physical or moral necessity could be placed
upon the will. The will is not only supreme, it is autono-
mous. Hence the acts of ordering (ordinare) and com-
manding must come from the will alone. Law, therefore,
pertains to the will, and therein is found the source of
obligation. The consequence of this fact is that acts, of
their very nature, do not necessarily have a relation to the
end. The precepts of the second table of the Decalogue,
for instance, oblige only because God so wills.

For Ockham, in accord with his theory of signification,
the act of the soul willing was superior to the act of the
soul knowing. For the act of love is nobler than the act of
knowing. Hence no necessity, physical or moral, can be
imposed upon the soul willing. The act of command, then,
must pertain to the will. Consequently law pertains to the
will, and its power of obliging derives solely from the will
of the lawgiver. The ultimate and very logical conclusion,
according to these principles, is reached when Ockham
says that even if God should will that the hatred of Him-
self be a good act, then it would be a good act.

Biel, following Ockham, also holds that the act of the
soul willing is nobler than the act of the soul knowing.
The principal reason why this is true is that freedom is in
the will. With the act of command inevitably pertaining
to the will, law is a sign of reason willing to oblige. Conse-
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quently murder and adultery, for instance, are bad only
because forbidden by command of the divine will. With
obligation thus depending on the will of the lawgiver, he
could choose to pass a law which did not oblige in con-
science, a purely penal law.

Castro brought the philosophy of the primacy of the
will to bear directly on the theory of purely penal law. If
the acts of ordering (ordinare) and command pertain to
the will, Castro logically concluded that so also did law
and obligation. As a result, law is defined as the right will
of the lawgiver, obligation derives from this will, and
purely penal law is the practical consequence.

Suarez calls upon all these men for support of his posi-
tion. The will is the superior power. After the election, no
other act is necessary. Hence command is the same as, or is
included in, the election. This means that the will can
order and direct. Hence law is an act of a just and right
will, and obligation takes its force therefrom. Hence
purely penal law is true law. Suarez attempts to work into
his concept of obligation the necessity of a common good,
with the result that he ultimately becomes involved in a
contradiction.

The other concept, giving superiority to the intellect,
entails a totally different view of man. For Albert the
Great, man is essentially a knowing being. Without in-
formation by the intellect, the will is not the will but only
a confused appetite. This fact necessitates a mutual causal
interrelation between the intellect and will. The act fol-
lowing the election (the impetus or command) pertains to
the intellect, because it directs the means elected to the
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end. Hence law is an act of the intellect, and obligation
must be based on the objective nature of the acts which are
the objects of the intellect.

St. Thomas holds the intellect to be superior to the will
because its object is more simple and absolute. The will’s
act of election is possible only because of the fact that the
intellect is capable of diverse conceptions of the good.
Hence, whereas the act of election pertains essentially to
the will, when considered in relation to its dependence on
the intellect, the will’s causality in the election is material
and the intellect’s is formal. After the election of the
means, an act directing the execution of these means to the
end is necessary. This is the command, which pertains
essentially to the intellect. In relation, however, to the
previous act of the will, the intellect’s causality in the act
of the command is material; that of the will is formal. Be-
cause command belongs to the intellect, so does law. And
because it is the objective nature of things that specifies
the intellect and the intellect exercises mutual causality
with the will, the source of moral necessity or obligation
in the will is the objective nature of acts and their rela-
tion to the end. According to these principles, all laws
oblige in conscience to the acts commanded, and conse-
quently the concept of purely penal civil law is not in
St. Thomas.

Cajetan in general follows St. Thomas in his psychology
and philosophy of law. The intellect is the nobler faculty.
The act of ordinare, and therefore the command, pertains
to the intellect. Law is an act of the intellect, and obliga-
tion is based upon the order of means to the end. Cajetan
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has difficulty in explaining the act of command, but this
does not undermine his intellectual foundation for his
concept of law. There is no evidence that Cajetan held
the concept of purely penal civil law.

Soto also follows St. Thomas closely in his concept of
the intellect and will and of law. The intellect is the pre-
dominant faculty, and command is an act of the intellect.
Consequently law is an act of the intellect. Obligation is
founded upon the objective nature of acts, and a law
obliges even if the lawgiver does not mention whether the
law obliges or not. Hence Soto, refusing to believe that
there can be a poena without a culpa, rejects the concept
of purely penal civil law. The so-called “laws” of religious
orders are, he says, rather agreements or pacts upon which
one voluntarily enters.

Medina is extremely insistent upon the primacy of the
intellect. When the intellect commands the will to elect,
there is no alternative for the will but to act. Law, then,
could be an act only of the intellect. The source of obliga-
tion is so far removed from the intention of the lawgiver
and so completely founded on the objective nature of acts,
that even if the lawgiver does not think of obliging his sub-
jects, the law nevertheless obliges. Medina therefore em-
phatically rejects the theory of purely penal civil law and
adds that, in his opinion, the so-called "laws” of religious
orders are not laws in the true sense of the word.

Bellarmine, who seems to have known the mind of St.
Thomas better than any of the men we have been consider-
ing, holds that the intellectis the higher power, because the
willis a rational appetite and therefore the cause of liberty
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is in the intellect itself. The act of election is, then, an act
in which both the intellect and the will participate. Bel-
larmine has grasped the full meaning of St. Thomas’ judi-
cium electionis. And since the act of directing pertains to
the intellect and since there is need of an act after the elec-
tion to direct the execution of the means elected to the
end, there is need of the intellectual act of command. Law
then pertains to the intellect, and obligation has its source
in the necessary relation of means to the end. The legisla-
tor may decide whether a law should be established or
not, but it is not in his power to decide whether or not
it will oblige. Consequently, since every poena must sup-
pose a culpa, the theory of purely penal civil law is self-
contradictory. The “laws” of religious unions are in truth
only pacts, and many things now accepted as laws (for in-
stance, in canon law) are not true laws, but only admoni-
tions or instructions.

Itis thus in the diverse philosophies of intellect and will
that the ultimate solution of the problem of law and obli-
gation must be sought. This entails the most basic inter-
pretation of man. Is man essentially a free being, or is he
essentially a knowing being? Which is the superior faculty,
the will or the intellect? Is the will completely independ-
ent of any necessity imposed by the intellect, or is it meta-
physically dependent upon such an interaction of the in-
tellect? Is the part played by the intellect in the election
only that of a conditio sine qua non for the action of the
will, orisitthatofa true mutual cause? Is the perception of
the relation and order between means to an end a func-
tion of the will, or is it solely the prerogative of the intel-
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lect? In a word, is the will solely an active potency in no
way subject to any influence outside of itself; or it is not
only an active potency (for it is the sole efficient cause of
the human act) but also a passive potency penetrated by
the influence of the rational?!

These are some of the questions that lie at the bottom of
the profound divergences of the two philosophies of intel-
lect and will, and therefore of the two concepts of law and
obligation.

The results of these differences on the practical level
issue in what are, for all intents and purposes, two totally
different views of civil life. In the one view, because obli-
gation comes from the will of the lawgiver, there may be
purely penal civil laws which do not oblige in conscience
to what the law commands but only to the payment of the
penalty in case of violation. If this is true, then there is a
vast segment of civil life that a man is not obliged to con-
sider seriously as pertaining to his conscience. Such viola-
tions may be “wrong,” but they are not bad or sin.

In the other view, since obligation derives from the re-
lation of means (taken in their objective nature) to the
end, no such thing as a purely penal civil law is possible.
All laws, if they are true laws, oblige in conscience: if not
under pain of mortal at least under that of venial sin.
Hence a citizen’s whole civic life is a matter concerning
conscience, either gravely or, as is perhaps mostly the case,
only slightly.2 A violation of law is wrong and is therefore

s Cf. O. Lottin, Psychologie et morale aux XII - et XIII ¢ slides, Tome III,
Part 2 (Louvain: Mt. César, 1949). pp. 651-66.

2 An interesting point of speculation is whether, if the latter doctrine had
been consistently taught for the last six hundred years and men had been
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a bad act and consequently some kind of sin, grave or
slight.3

If the relation between the concept of law and the
philosophy of intellect and will is direct and immediate,
as we have seen it to be, then there is a glaring inconsist-
ency facing us today. Many who hold Aquinas’ and Bellar-
mine’s philosophy of intellect and will are holding Scotus’
and Suarez' concept of law and obligation. A glance at
most manuals of moral theology and canon law will offer
sufficient confirmation. This means only that many are
not yet aware of the contradiction here involved nor are
they fully cognizant of the relation between psychology
and law. Those who feel that there is something wrong
with purely penal law are inclined to locate it in the diffi-
culty of knowing the intention of the lawgiver,4 instead of
calling into question the validity of the very notion of
purely penal civil law.® To do this, however, requires a
recognition of the fact that the problem has profound psy-
chological implications. This can be obtained only from
acquaintance with the history of the development of the

shown their full obligation in civil life, it would have been as necessary for
recent pontiffs to insist repeatedly that certain aspects of civil life oblige in
conscience.

8§ If this is thought to be burdensome, it must be remembered that laws
should be concerned only with what is somehow necessary for the common
good and that epikeia has a legitimate place in the interpretation of laws. Be-
sides, those who hold purely penal law say that each violation ordinarily in-
volves a sin of contempt of authority or of disobedience. Cf. above, Suarez,
chap. 6.

* Cf., for instance. Theological Studies, March 1947, p. 111. On the invalidity
of the supposition that lawgivers actually intend or do not intend to oblige
when they make laws, see L. Ulpianas, S.J., “Theoria legis mere poenalis et
hodiernae leges civiles,” Periodica, XXVII (1938), 203.

s See the very informative article by A. Van Hove, “Quelques publications
récentes au sujet des lois purement pénales,” Miscellanea Moralia (Louvain,
1948) pp. 325-53.
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concept of law as related to a philosophy of intellect and
will.

To be sure, the problem is truly complicated. Related
to it are other, shall we say, subsidiary problems. For in-
stance: Why are some men attracted ultimately to the
primacy of the will, others to the primacy of the intellect?
Is it because of doctrinal or historical reasons? What was
the full reason why, after the.condemnation of 1270, St.
Thomas rewrote, to some extent at least, that part of his
psychology which pertains to the election? 6 How much
was Scotus influenced in regard to the primacy of the will
by this condemnation? Why did Suarez change his posi-
tion from a command of the intellect in his earlier writ-
ings to a command of the will in his later works? T Was this
related to the controversy De auxiliis then raging? How
much was he influenced by contemporary misrepresenta-
tions of Thomism?

Then there are other problems: What is the history of

the distinction between the “necessary” and the "useful”
and their relation to the common good? Why has the dis-
tinction between what is “relatively necessary” (as op-
posed to "absolutely necessary”) and the merely “useful”
not been more completely recognized and worked out?
Does the distinction between "necessity of means" and
“necessity of precept” presuppose one of the philosophical
positions that we have been considering? What are the
full consequences of these two philosophies of intellect
and will in regard to prayer, vow, and contract—which

« Cf. above, chap. 8.
v Cf. above, chap. 6, note 19.
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St. Thomas and also Suarez say are fundamentally the
same problem as law? Lastly, what is the impact of these
different philosophies on the problem of love? §

Evidently the labor of many heads and hands will be
required before these and many other problems can be
solved and their relation to psychology and law more fully
determined. Itis here, so it seems, that much of the effort of
our research should be centered. If the multiplicity in-
volved in these various questions is ever to be reduced to
unity, it must be done by some unifying principle. And
this unifying principle can be only the true nature of man,
of his intellect and will.®

The concept of law is one of the noblest ever to enter
the life of man. Its end is to remake man, to make him
good. It is law which means the difference between dis-
order and order, between wrong and right, between bad
and good, between injustice and justice, between war and
peace. Yes, it is that without which man can never hope to
understand even himself. For it is only through the con-
cept of law that he is able to grasp fully his participation

» Certainly the problem of love cannot be solved by an attempt to compose
these two irreconcilable and irreducible positions. Cf., for instance, M. D'Arcy,
Mind and Heart of Love (New York: Holt, 1948), p. 290.

e The contemporary importance of a proper understanding of the nature
of the intellect and will and their interrelation has recently been emphasized
by the present pontiff in his encyclical Humani Generis when, criticizing cer-
tain novel opinions, he said: . . it is one thing to admit the power of the
dispositions of the will in helping reason to gain a more certain and firm
knowledge of moral truths; it is quite another thing to say, as these innovators
do, indiscriminately mingling cognition and act of will, that the appetitive and
affective faculties have a certain power of understanding, and that man, since
he cannot by using his reason decide with certainty what is true and is to be
accepted, turns to his will, by which he freely chooses among opposite opin-
ions” (italics added).
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in the divine ordering and governance of all things, the
eternal law.

St. Thomas' philosophy of law and obligation has never
had the proponent and advocate that Scotus’ philosophy
has had in a man like Suarez. No one has yet written a
truly Thomistically inspired De legibus of the scope and
influence of Suarez’ work. The complete presentation of
St. Thomas' concept of law and obligation as founded
upon his philosophy of intellect and will is the great work
yet to be done.

Hence, what Professor Gilson has said in regard to St.
Thomas’ philosophy of existence seems quite true also of
St. Thomas’ philosophy of law. Whatever be the reasons,
Professor Gilson says, “itis a fact that the example given by
St. Thomas Aquinas has found but few imitators. Many
have commented on him, but few have followed him. The
only manner of truly following him would be to redo his
work such as he himself would do today, starting from the
same principles and going further than he did, in the same
direction and on the same road that he has already opened.
If these principles are true, then certainly their fecundity
has not been exhausted. There is therefore nothing absurd
in putting them to work again in the hope that they will
throw some light on the aspects of the real that they were,
in their first formulation, destined to clarify.” 10

10 Etienne Gilson, L'Etre et reaence (Paris: Vrin, 1948), p. j»1.
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