
TH E CA TH O LIC U N IV ERSITY O F A M ERICA

CA N ON LA W STU D IES

N o. 180

Discussions with Non-Catholics

CA N ON ICA L LEG ISLATIO N

BY THE

R e v . S t e p h e n  Jo s e p h  K e l l e h e r , A .B., S.T.B., J.C .L. 

P riest o f th e A rchd iocese o f N ew York

A D ISSERTA TIO N

Subm itted to th e Facu lty o f th e Schoo l o j Canon Law  

o f th e Catho lic U niversity o f Am erica in Partia l 

Fu lfillm en t o f th e  Requ irem en ts fo r th e D egree o f

D octo r o f Canon Law

THE CATHOLIC UNIVERSITY OF AMERICA PRESS 

WASHINGTON, D. C.

1943





TA BLE O F CON TEN TS

PAGE

FO REW O RD ................................................................................. ix

PA RT O N E

D ISPU TA TION S

PRELIM IN ARY N O TION S ....................................................... 1

CH APTER I

FROM THE FIRST CEN TURY TO TH E TIM E O F  

G RA TIA N ..................................................................... 4

A r t i c l e  1 . O u t s t a n d in g  D i s p u t a t io n s ............................... 4

A r t ic l e  2. L e g is l a t io n  ......................................................... 7

CHA PTER II

FROM  THE  EN D  O F  THE  TW ELFTH  CENTURY  TO  TH E  

L IB E R  S E X T U S ...,....................................................... 13

A r t i c l e 1. O u t s t a n d in g  D i s p u t a t io n s ............................... 13

A r t i c l e  2. Th e  La w  o f  t h e  L ib er S ex tu s ........................... 15



ii η ί.  ' t r7i'<?r:i*g!matron1 1

vi T a b le o f C o n ten ts

CH APTER III PAGE

FRO M  THE  PROTESTA NT REVO LT TO TH E CO DE ....... 21

A r t i c l e  1. O u t s t a n d in g  D i s p u t a t io n s .............................. 21

A r t i c l e  2. L e g is l a t io n  ........................................................ 24

CH APTER IV

THE LEGISLA TIO N  O F TH E CO DE ....................................... 31

A r t i c l e  1. Th e  O b j e c t  o f  t h e  La w ................................... 31

A r t i c l e  2. Th e  Su b j e c t s  o f  t h e  La w ................................. 36

A r t i c l e  3. Su p e r io r s  f r o m  W h o m  Pe r m is s io n  Is  t o  Be

O b t a in e d ........................................................  36

A r t i c l e  4. Th e  R e a s o n s  f o r  Se e k in g  Pe r m is s io n ............ 39

A r t i c l e  5. Pu n is h m e n t s  ...................................................  43

CON CLUSION S A ND SU M M ARY ..........................................  44

PA RT TW O

CO NFERENCES

PRELIM INA RY N OTION S ..........  46

CH APTER V

CON FEREN CES BEFORE THE COD E .................................. 50

A r t i c l e  1. Th e  A s s o c ia t io n  f o r  t h e  P r o m o t io n  o f  t h e

U n io n  o f  Ch r i s t e n d o m ................................ 50

A r t ic l e  2. Th e  W o r l d ’s  Pa r l ia m e n t  o f  R e l ig io n s ......... 54



T a b le o f C o n ten ts  vii

CH APTER V I p a g e

CO NFEREN CES  A FTER  THE  COD E ........................................ 58

A r t i c l e  1. U n io n -o f -t h e -Ch u r c h  M e e t in g s  ................... 58

A r t ic l e  2. Th e  M a l in e s  Co n v e r s a t io n s ............................ 60

CH APTER V II

THE LEG ISLA TIO N O F TH E COD E ........................................ 64

A r t ic l e  1. Th e R e l a t io n  B e t w e e n t h e P r o n o u n c e 

m e n t s  o f  t h e  H o l y  Se e  a n d  Ca n o n  1325, 

§ 3 ....................................... 64

A r t i c l e  2. Th e  Fo r c e  o f  C a n o n  1325, § 3 .......................... 65

A r t i c l e  3. Th e  N e c e s s i t y  o f  a  Ca n o n ic a l  M i s s io n ....... 69

CO NCLU SIO NS A ND SU M M A RY ............................................ 71

BIBLIO GRAPH Y ......................................................................... 73

A BBREV IA TIO N S ....................................................................... 79

A LPH ABETICAL IN D EX ......................................................... 81

BIOG RAPH ICA L N OTE ............................................... .............. 83

CAN ON LA W STU DIES ........................................................... 85



.JiL 'RH



FO REW ORD

I t  is a twofold duty of the Catholic Church to safeguard the 

unity of faith and of rule w hich distinguishes her as the true Church  

of Christ, and to draw  all m en w ithin the confines of this unity. The 

regulations enacted by the Church concerning the relations of her 

subjects w ith non-Catholics are prom pted by the desire to fulfill one, 

or both, of these duties. In the ordering of these relations, the 

Church m ust set up defenses lest any of her subjects be lost to the 

Catholic unity. A t the same tim e, she m ust provide for such rela

tions as w ill draw non-Catholics into the true fold of Christ.

The present study is devoted to a consideration of the ecclesiasti

cal regulations concerning one particular class of these relations, 

those, nam ely, w hich are entered into w hen Catholics and non-Cath

olics, as m embers of their respective religious bodies, m eet for the 

sake of discussion. To avoid any m isunderstanding, it w ill be w ell 

to state at the outset that this study is not directly concerned w ith 

the problem of co-operation in w orship betw een Catholics and non

Catholics. The type of m eeting described above m ay be joined w ith, 

or m ay result in, co-operation in w orship, but, considered in itself, 

it prescinds from  such co-operation and is confined to discussion.

The very holding of such a discussion necessarily entails co

operation, at least in the w ide sense, since it presupposes that the 

parties have agreed, at least im plicitly, to m eet w ith one another. 

If, how ever, co-operation is understood in the strict sense, as denot

ing joint or com mon action on the part of tw o or m ore persons for 

the purpose of obtaining one and the same end, these discussions 

m ay be divided into tw o distinct groups insofar as they do, or do not, 

involve such co-operation. D iscussions w hich do not involve co

operation in the strict sense are called disputations, that is, oral de

bates in w hich the opposing parties, by force of argument and  

rhetoric, strive to convince their adversaries and the audience of the 

truth of their respective opinions. D iscussions in w hich the partici

pants strive by joint or com m on action to attain one and the sam e 

end m ay be called conferences. U nless it is otherw ise noted the

ix
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w ord “conference” w ill be used to denote any discussion other than  

a disputation, between Catholics and non-Catholics.

In the light of this basic distinction, it has seem ed best to treat 

these two types of discussions separately. The first part of this w ork, 

therefore, w ill be devoted to a consideration of disputations. In the 

second part, conferences, or discussions between Catholics and non

Catholics other than disputations, w ill be considered.

The author takes this opportunity to express his sincere grati

tude to H is Excellency, the M ost Reverend Francis Joseph Spellman, 

A rchbishop of N ew Y ork, for the opportunity afforded him  for grad

uate study. H e w ishes to acknow ledge his indebtedness to the m em 

bers of the Faculty of the School of Canon Law of the Catholic 

U niversity for their generous assistance and helpful suggestions in 

the preparation of this m anuscript.



P a r t  I

D i s p u t a t io n s

PRELIM INA RY N OTION S

A  d is p u t a t io n  m ay be generically defined as an oral discussion in 

w hich opposed opinions are debated or argued. For the sake of 

clarity and simplicity, disputations w ill be considered— in the discus

sion of their nature, divisions, and m orality— -as having but tw o op

posed opinions and tw o disputants. The conclusions arrived at, 

how ever, w ill be equally applicable to disputations in w hich m ore 

than tw o opinions or disputants are involved.

Religious disputations are quite evidently those w hich concern  

the truths of faith. In the present treatise only that type of reli

gious disputation w ill be considered in w hich of the two opposed  

opinions under discussion one conforms to Catholic doctrine and the 

other does not, and in w hich at least the proponent of the Catholic  

teaching is a Catholic.

By reason of the listeners present, this type of disputation m ay  

be of a public or a m erely private character. A disputation is pub

lic if it overflows the limits of the private or fam ily circle; this w ill 

be determ ined by all the circum stances, the challenge, the accept

ance, the organization, and especially the attendance and the extent 

to w hich the m eeting becom es known. A private disputation is one 

w hich remains w ithin a sm all circle of a few persons or fam ilies, 

w ithout becom ing generally know n.1 The effect of this division  

upon the m orality of disputations w ill be discussed shortly.

By reason of the ends intended by the Catholic participants, this 

type of disputation m ay be m aterial, dubitative, or formal. In a 

m aterial disputation the cham pions on both sides are Catholics, and  

both have the same end in view, nam ely: the confirm ation, clarifica-

1 Bouscaren, “Cooperation w ith N bn-Catholics, Canonical Legislation,”—  

T h eo lo g ica l S tu d ies , III (1942), 505. ij
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2 D iscu ssio n s w ith N o n -C a th o lics

tion, and explanation of the true Catholic teaching. M aterial dispu

tations, a comm on feature in theological schools, do not constitute a 

canonical problem , and hence they w ill not be discussed at length. It 

suffices to say that, due consideration having been given to the pro

visions of the natural law , they are licit.

A dubitative disputation m ay be held betw een a Catholic and a 

non-Catholic, or betw een two Catholics. In the form er case the 

Catholic party, not altogether certain in his faith, is seeking to dis

cover w hich teaching is correct. In the latter case this lack of con

viction characterizes at least one of the Catholic parties. It is ob

viously illicit for a Catholic to participate in such a disputation, for 

by the very fact that he doubts one of the dogm as of faith he is a 

heretic.2 This procedure is contrary to the natural law  at all tim es.

2 Canon 1325, § 2.

3 St. Thom as A quinas, S u m m a T h eo lo g ica (Taurini: M arietti, 1932), Ila 

H ae, q. X , a. 7, in corp.; Suarez, O p era O m n ia (ed. nova, a Carolo Berton, 26 

vols., Parisiis: apud Ludovicum V ives, 1856-1866), Tom . X II, Tractatus Prim us, 

D e F ide T h eo lo g ica , D isp. X X , sec. I.

In a form al disputation one of the disputants is a Catholic, the 

other a non-Catholic. In such a disputation the Catholic cham pion  

is firm ly convinced of his stand and is earnestly seeking to w in ap

proval of his teaching from  his adversary and the audience.

Catholic participation in form al disputations is in itself licit and  

at times even laudable.3 This fundam ental conclusion, how ever, is 

but the first step in determ ining the m orality of any particular for

m al disputation. This determ ination w ill ultim ately depend upon  

the circumstances in each particular case.

A Catholic m ay not licitly participate in a form al disputation  

unless there exists a w ell-founded hope that the net results of the 

disputation w ill be beneficial to the cause of Christ. In order that 

this w ell-founded hope m ay exist, it is necessary, first of all, that the 

Catholic champion be firm in his faith and that he be truly capable 

of defending the doctrines of the Church. M oreover, since even the 

m ost eloquent and persuasive of theologians w ill m ake little or no  

impression on a bigoted non-Catholic w ho is pertinacious in his 

error, participation in disputations w ith persons of this kind is ordi

narily forbidden to Catholics.
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Even granted, how ever, that the know ledge and the dispositions  

of the disputants are all that they should be, in the case of a public 

disputation no final decision can be m ade as to the existence of a 

w ell-founded hope of resultant good w ithout due consideration of the 

probable effects of the disputation on the audience. The good re

sults hoped for m ay be the strengthening of faith in Catholic listen

ers or the conversion of non-Catholic listeners. Certainly the hope 

of a good result w ill be greatly dim inished if there is any real danger 

that the Catholic listeners w ill be w eakened in their faith, scandal

ized, or unduly shocked by the proceedings. The same is true if 

there is a probable danger that the non-Catholic listeners w ill be 

strengthened in their error.

Thus it m ay frequently happen that the m orality of a form al 

public disputation w ill, be determ ined in part or in w hole by the 

anticipated reaction of the audience. For exam ple, participation in  

a disputation w ith a bigoted non-Catholic, although ordinarily for

bidden, m ay at tim es be perm itted if there is a probable hope that 

the disputation w ill have a good effect upon the audience.

A s- is evident from these prelim inary rem arks, the rules govern

ing the m orality of form al disputations are found chiefly in the nat

ural law . There has been very little internal evolution in the legis

lation bearing on this subject. A s a result, legislation of a purely  

ecclesiastical character is reduced to a m inimum . There has been an  

external evolution, an unfolding of the natural law. H owever, since 

the guiding principles concerning the m orality of these m eetings are  

for the greater part obvious, even the external evolution has been  

slight. The rôle of the ecclesiastical legislator has been to point out 

the precepts of the natural law according as they are dem anded by  

historical circum stances, to enact precautionary m easures in order 

that these precepts m ay be observed (e. g., by requiring the permis

sion of an ecclesiastical superior prior to the holding of a disputa

tion), and to annex punishm ents to the violation of these precepts 

and precautionary m easures.

In the present treatise ecclesiastical legislation dealing w ith dispu

tations w ill be discussed and analyzed. In addition, the outstanding 

disputations w hich have taken place since the tim e of Christ w ill be 

briefly considered in order that the significance and developm ent of 

ecclesiastical legislation m ay be better understood.
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CHAPTER I

FROM  TH E FIRST CEN TURY  TO THE TIM E O F G RATIAN

A r t i c l e  1. O u t s t a n d in g  D i s p u t a t io n s

Th e  first account of a disputation betw een Catholics and non

Catholics after Christ’s A scension is found in the A cts of the A pos

tles.1 "But there arose som e from  the synagogue w hich is called that 

of the Freedmen, and of the Cyrenians and of the A lexandrians and of 

those from  Cilicia and the province of A sia, disputing w ith Stephen.” 

This controversy w as evidently provoked by the fact that Stephen 

w as converting som e of the Jews to the Christian w ay of life. The 

rabbis attem pted to argue w ith him , but “they w ere not able to w ith

stand the w isdom  and the Spirit w ho spoke.” Finally they  attem pted  

to put a halt to his good w orks by m isrepresenting his w ords. A l

though five groups of Jew s are m entioned in the text, it is not cer

tain w hether Stephen disputed one, two, or five times. The text is 

not concerned w ith this point.2

1V I, 9-11.

2 K nabenbauer, C o m m enta riu s in A ctu s A p o sto lo rum (Parisiis, 1899), pp. 

116-117.

3 A cts V I, 29.

4 K nabenbauer, o p . c it., p. 173.

5 A cts X V II, 18-34.

« A cts X V III, 1-6.

St. Paul engaged in a num ber of controversies. Just a few  of the 

m ore im portant ones w ill be considered. A t Jerusalem , shortly after 

his conversion, Paul engaged in a debate w ith the H ellenistic Jew s.3 

These Jew s com posed one of the groups w ith w hom Stephen had  

disputed.4 D uring his second m issionary journey, w hile aw aiting  

Silas and Tim othy at A thens, Paul engaged in a dispute w ith som e 

Epicurean and Stoic philosophers.5 A fter this discussion Paul re

ceived several converts into the Church. From  A thens Paul w ent on  

to Corinth. There he taught in the synagogue, laying special em 

phasis on the fact that Jesus w as the Christ.6 The rabbis contra-

4
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dieted him , and blasphem ed, w hereupon he left them  and w ent forth  

to preach to the G entiles. A t Ephesus Paul’s experience w as very  

m uch the sam e as at Corinth.7 8

7 A cts X IX , 8-9.

8 M igne, P a tro lo g ia e C u rsu s C o m p le tu s , S eries G ra eca (161 vols., Parisiis, 

1856-1866), V I, 471-800. H ereafter this w ork w ill be cited as M P G . Cf. 

M aran, P ra efa tio a d O p era S t. Ju stin i— M P G , V I, 144-151.

8  M P G , V I, 665.

1 0  D e V iris Illu str ib u s, lib. 23— M igne, P a tro lo g ia e C u rsu s C o m p letu s , S eries  

L a tin a (221 vols., Parisiis, 1844-1864), X X III, 641. H ereafter this w ork w ill 

be cited as M P L .

1 1  H isto ria E cclesia stica , lib. IV , cap. X V III— M P G , X X , 376.

'"M P G , V I, 800.

There is no extant account of any religious controversy akin to a 

prearranged formal disputation  earlier than the year 150. A bout this 

time a m em orable debate took place in Ephesus betw een St. Justin  

M artyr and one Trypho, a Jew. This debate w as set dow n in w rit

ing by St. Justin, and has com e dow n to us as his D ialo gu s C u m  

T ryp h o n e Ju d a eo ? It is quite possible that in the w ritten w ork  

som e details have been added and the form has been changed, but 

still the w ork in its foundations seems to reproduce a real colloquy. 

There are positive indications of this fact in the w ork itself,9 and in  

the w ritings of St. Jerom e (340P-420)10 and of Eusebius (264?- 

349?).11

The principal topics discussed w ere the following: the preju

dices of the Jews in regard to the Law of M oses and the Christian 

religion; the scriptural proofs for the D ivinity of Christ, H is Incar

nation, and the Redemption; the biblical prophecies concerning the 

universality of the Church and the calling of the G entiles. A lthough  

Trypho w as not im mediately converted as a result of these talks, he 

w as very favorably im pressed by the Catholic doctrines and w as anx

ious to know  m ore about them. H e and St. Justin  parted on the best 

of term s.12

Tow ard the end of the fourth century a series of prearranged  

formal disputations began between the D onatists and the Catholic  

bishops of A frica, particularly St. A ugustine (354-430), the Bishop  

of H ippo. The D onatists, in addition to being schismatics, also up

held the heretical notions that the validity of the sacram ents de
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pended on the faith and m oral purity of the m inister, and that sin

ners w ere excluded from the body of the Church.

In 377 or 378 St. A ugustine held a conference w ith Fortunius, 

the D onatist Bishop of Tubursicum.13 In 398 he entered into an  

epistolary disputation w ith H onorat.14 In 399 he w ished to dispute 

w ith Crispinus, the D onatist Bishop of Colonia, but the latter re

fused.15

O n A ugust 2 5 , 403, the bishops of the V II Council of Carthage, 

through the m ediation of the civil m agistrates, invited the D onatists 

to participate in a formal disputation.10 The D onatists refused. The 

invitation w as extended once m ore by the X  Council of Carthage on  

A ugust 23, 405, but to no avail. Finally on O ctober 14, 410, the 

Emperor H onorius published an edict ordering that a conference be 

held between the Catholic and the D onatist bishops. Following the 

publication of this edict a series of formal disputations w as held in 

Carthage on the first, third, and eighth days of June in the year 411. 

Two hundred eighty-six Catholic bishops and two hundred seventy- 

nine D onatist bishops w ere present. The im perial com missioner, 

M arcellinus, presided. O n the first and second days very little w as 

accomplished, but on the third day St. A ugustine gained a resound

ing victory for the Catholics. In his B rev icu lu s C o lla tio n is cu m  

D o n a tis tis the saint gives us an abridged account of the conferences.17

A ugustine's last disputation w as w ith Emeritus, the Bishop of 

Caesarea, in 419. Em eritus had been one of the D onatist cham pions 

at Carthage.18

St. A ugustine w as heartily in favor of the disputations w ith the 

D onatists, and in this case, certainly, the disputations seem to have 

accom plished a great deal of good. St. A ugustine m akes no m ention  

of ecclesiastical legislation in regard to form al disputations. In  

fact, by his silence he seems to deny that the imperial legislation con-

E p isto la X L IV — M P L, X X X III, 173-180.

1 4  E p isto la X L IX — M P L, X X X III, 189-191.

i’ E p isto la L I— M P L, X X XIII, 191-194.

16 M ansi, S a cro ru m  C o n cilio rum  N o va  e t A m p liss im a  C o llec tio (S 3 vols, in  

60, Parisiis, 1901-1927), ΙΠ , 787. H ereafter this w ork w ill be cited as M ansi.

17 M P L , X LIII, 613-6S0.

M P L , X LIII, 689-706.
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tained in the Theodosian Code rJ had any effect in this m atter. 

M oreover, in 404, the bishops of the IX Council of Carthage had  

asked that the imperial laws regarding heretical disturbances be 

applied to the D onatists.~ 1' Certainly, if these sam e law s forbade 

all form al disputations, som e m ention w ould have been m ade of this 

fact.

19 Cf. A rticle 2 of this chapter.

20 M ansi, III, 794, 1159.

2 1  C o d ex T h eod o sia n u s (ed. P. K rueger, Th. M om m sen, P. M . M eyer, 3 vols.. 

Berolini, 1905), (16.4).

22 “N ulli egresso ad publicum vel disceptandi de religione vel tractandi vel 

consilii aliquid deferendi patescat occasio. Et si quis posthac ausu gravi atque  

dam nabili contra huiusm odi legem veniendum esse crediderit vel insistere m otu  

pestiferae perseverationis audebit, com petenti poena et digno supplicio coercea

tur.”-^. Th. (16.4) 2.

23 This date is given w ith the text of the law in the edition of the C o d ex  

T h eo d o sia n u s previously cited.

24 “D eportatione dignus est, qui nec generali lege adm onitus nec com petenti 

sententia emendatus et fidem Catholicam turbat et populum .”— C. Th. (16.4) 3.

25 “Ii, qui scaevi dogmatis retinent principatum , hoc est episcopi presbyteri 

diacones atque lectores et si qui clericatus velamine religioni m aculam conantur 

infligere, sub cuiuslibet haeresis sive erroris nom ine constituti ex funestis con- 

ciliabulis, seu intra urbem seu in surburbanis esse videantur, om ni m odo pro

pellantur.”— C. Th. (16.5) 19.

A r t i c l e  2. Le g is l a t io n

In the Theodosian Code one entire title is devoted to a treatment 

d e h is q u i su p er re lig io n e co n ten d u n t  T Two laws in this title refer 

to disputations. The first of these ~~ forbade public religious contro

versies under pain of punishm ent. The punishm ent is not specified. 

This law w as originally prom ulgated by Theodosius the G reat on  

Ju n e 6 , 388.19 20 21 22 23 Evidently this law did not have the desired effect in 

Egypt, for on July 18, 392, Theodosius prom ulgated another law for 

this country.24 25 This latter legislation w as directed against those 

w ho continued to cause religious disturbances despite the fact that 

they had been sentenced for violating the general law. The general 

law referred to is either the one m entioned above or a law found  

in the title D e H a ere tic is .-5 The violators of the law 7 prom ulgated  

for Egypt w ere to be deported.
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By m eans of these law s Theodosius hoped to put an end to 

heretical disturbances in the East, so that there w ould be peace on  

the hom e front w hile he took up his campaign against M aximus 

the Tyrant.20 These laws w ere passed, therefore, to put an end to  

the religious controversies w hich w ere disturbing the peace of the 

Empire. Form al disputations w ere not forbidden in themselves, but 

only insofar as they disturbed the public order. Thus it is under

standable w hy the legislation of Theodosius the G reat is not m en

tioned during the conferences of St. A ugustine w ith the D onatists. 

O ne of the ends of these law s, at least from the point of view of 

the Emperor, w as the safeguarding of the public order and the civil 

peace.

In the year 451, at the tim e of the Council of Chalcedon, the 

Emperors V alentinian III (425-455) and M arcian (450-457) issued 

an edict designed to prevent any contentious discussions concerning  

the decrees approved at the Council. A ccording to this edict the 

decrees of the Council w ere to be considered the last w ord in m atters 

of faith. A ny disputation or contradictory discussion concerning 

them w as a sin to be punished not only by the judgm ent of G od, 

but also by the law s of the Em pire.27 Pope St. Leo I (440-461),

26 G othofredus, C o d ex T h eo do sia n u s cu m  P erp e tu is C o m m en ta riis (6 vols, 

in 7, Lipsiae, 1743), lib. X V I, tit. IV , D e h is q u i su p er re lig io ne co n ten d u n t.

27 “Tandem aliquando, quod sum m is votis atque studiis optabam us, evenit. 

Rem ota est de orthodoxa Christianorum  lege contentio, tandem  remedia culpabilis 

erroris inventa sunt, et discors populorum sententia in unum consensum con

cordiamque convenit. E diversis enim provinciis religiossimi sacerdotes Chalce

donem venerunt juxta nostra praecepta, et quid observari in religione debeat, 

perspicua definitione docuerunt. Cesset igitur jam profana contentio. N am  

vere im pius et sacrilegus est, qui post tot sacerdotum sententiam, opinioni suae 

aliquid tractandum relinquit. Extremae quippe dementiae est, in m edio et 

perspicuo die com m entitium lum en inquirere. Q uisquis enim post veritatem  

repertam aliquid ulterius discutit, m endacium quaerit. . . . Constat enim , hinc 

haereticae insaniae exordia fom item que praeberi, dum publice quidam disputant 

atque contendunt. U niversi ergo quae a sancta synodo Chalcedonensi statuta  

sunt custodire debebunt, nihil postea dubitari. H oc itaque nostrae com m oniti 

serenitatis edicto, abstinete a profanis vocibus, et ulterius desinite de divinis 

disputare: quod nefas est. Q uis non solum judicio divino peccatum hoc, prout 

credimus, punietur, verum etiam legum et judicum auctoritate coercebitur.” -—  

M ansi, V II, 475.
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if he did not expressly approve the edict itself, heartily endorsed the 

sentiments expressed in it.2S

A substantial part of the edict w as taken over in the Code of 

Justinian.29 This law w as directed against dubitative disputations. 

O nly those w ho denied or doubted the truths of the faith w ere sub

ject to punishment. The law did not forbid Catholics from enter

ing disputations for the purpose of defending the faith of Chalcedon. 

Participation in form al disputations, therefore, w as not prohibited.

The latter-day authors concur in this conclusion.30 A ccording to  

Brunneman (1608-1672), “ h ic d isp u ta tio n es ea e p ro h ib en tu r, q u a e  

a d  C a th o lica m  fid em  su b verten d a m , a u t ta n tu m  in d u b iu m  revoca n 

d a m  m o ven tu r, n o n q u a e p ro sta b ilien d a C h ristian a re lig io n e in sti

tu a ntu r.”  3 1 Barbosa (1589-1649) likewise considers this law as

2 8  "L itiera s c lem en tia e tu a e,” 1 dec. 457; "M u lto g a u d io m en s,” 2 1 m art. 

458; "M u ltis m a n ifestisq u e ,” 17 aug. 458— Jaffé, R eg esta P o n tificu m  R o m a n o 

ru m  a b co n d ita E cclesia a d a n n u m  p o st C h ristu m n a tu m  M C X C V III, 2. ed. 

cura W attenbach, Loewenfeld, K altenbrunner, Ew ald (2 vols, in 1, Lipsiae, 

1885-1888), nn. 532, 539, 541. H ereafter this w ork w ill be cited as J. L., J. K . 

or J. E., to denote the editors of this edition of Jaffe ’s w ork.

29 “N em o clericus vel m ilitans vel alterius cuiuslibet condicionis de fide 

Christiana publice turbis coadunatis et audientibus tractare conetur in posterum, 

ex hoc tum ultus et perfidiae occasionem requirens. N am iniuriam facit iudicio 

reverendissim ae synodi, si quis sem el iudicata ac recte disposita revolvere et 

publice disputare contendit, cum ea, quae nunc de Christiana fide a sacerdotibus 

qui Chalcedone convenerunt, pei’ nostra praecepta statuta sunt, iuxta apostolicas 

expositiones et statuta sanctorum patrum trecentorum decem et octo et centum  

quinquaginta definita esse noscuntur. N am in contem ptores huius legis poena 

non deerit, quia non solum contra fidem vere expositam veniunt, sed etiam  

iudaeis et paganis ex huiusm odi certam ine profanant veneranda m ysteria. Igitur 

si clericus erit, qui publice tractare de religione ausus fuerit, consortio clericorum  

removebitur; si vero m ilitia praeditus sit, cingulo spoliabitur; ceteri etiam huius

m odi rei crim inis, si quidem liberi sint, de hac sacratissim a urbe pellentur, pro  

vigore iudiciario etiam com petentibus suppliciis subiugandi, sin vero servi, 

severissimis animadversionibus plectentur.”— C o dex lu stin ia n u s (recognovit et 

retractavit P. K rueger, Berolini: apud W eidm annos, 1928-1929), C. (1.1) 4.

30 A lthough this chapter deals only w ith the legislation prom ulgated up to  

the time of G ratian, nevertheless the opinions of the post-Reformation authors 

m ust be considered, for these laws w ere still considered as being in force at that 

tim e.

3 1  C o m m en ta riu s in C o d icem  Ju stin ia n eu m (2 vols., Coloniae A llobrogum , 

1771), lib. I, tit. I, 1. N em o , 4, n. 2.
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forbidding only dubitative disputations.32 G onzalez-Tellez ( +  1649), 

w hile he does not treat Rom an Law  ex  p ro fesso , remarks in his com 

m entary on the legislation of the G regorian decretals that the law of 

Justinian deals only w ith dubitative disputations.33

3 3  C o llec ta n ea ex  d o cto rib u s tu m  p risc is , tu rn  n eo teric is in  C o d icem  Ju stin ia n i 

(2 vols., Lugduni, 1657), lib. I, tit. I, 1. Ill, nn. 1-2.

3 3  C o m m en ta ria  P erp e tu a  in  S in g u lo s T extu s Q u in q ue L ib ro ru m  D ecre ta liu m  

G rega rii IX (5 vols, in 4, V enetiis, 1699), lib. V , tit. V II, cap. X II, n. 9. H ere

after this w ork w ill be cited by the nam e of the author.

3 4  Ju s C a n o n icu m  U n iversu m (5 vols, in 7, Parisiis, 1864-1870), lib. V , tit. 

V II, n. 29. H ereafter this w ork w ill be cited by the nam e of the author.

3 3  B ib lio th eca C a no n ica , Ju rid ica , M o ralis , T h eo lo g ica , n ec n o n A sce tica , 

P o lem ica , R u b ric is tica , H isto rica (9 vols., Rom ae, 1885-1899), “Fides,” n. 38. 

H ereafter this w ork w ill be cited by the name of the author.

3 6  C o m m en ta ria a d C on stitu tio n es A p o sto lica s (5 vols, in 2, V enetiis, 1729), 

Constitutio II N icolai III, incipiens N overit, η. 18. H ereafter m erely the num 

ber w ill be cited w hen reference is m ade to this w ork of Petra, and the w ork  

w ill be cited as C om m en ta ria .

3 7  N o vissim a e C o n su lta tio n es C a no n ica e (2 vols, in 1, Cosm opoli, 1711), 

tom us prior, consultatio X LV. H ereafter this w ork w ill be cited as C o n su lta 

tio n es.

38 E. g., Farinacius, V a ria ru m Q u a estio n u m e t C o m m u n iu m O p in io nu m  

C rim in a liu m (Romae, 1616), L iber V . d e h a eresi, tit. 18, quaest. 178, n. 108; 

Pirhing, Ju s C a n on icu m  N o va M eth o d o E xp lica tu m (5 vols, in 4, D ilingae, 

1674-1678), lib. V , tit. V II, n. 27. H ereafter these w orks w ill be cited by the 

nam es of the authors.

3 9  “E g o q u o q u e m en te ,” 1 nov. 493— J . L., n. 622.

This is also the conclusion of Reiffenstuel (1641-1703),34 Fer

raris (+  c. 17  60),35 Petra ( 1662-1747)36 and Pignatelli (c. 1600- 

1675).37

Several of the latter-day canonical comm entators 38 interpret the 

Justinian law as forbidding form al disputations. H owever, w hen 

one considers the text, the context, and the circum stances under 

w hich the law w as passed, this conclusion scarcely seems tenable.

In the year 492, in a letter to Faustus, the papal legate at Con

stantinople, Pope G elasius I (492-496) w rote as follows: “ C a no n u m  

m a g istr is , a tq u e cu sto d ib u s , n o b is n u llu m  fa s est in ire certa m en  cu m  

h o m in ib u s co m m u n io n is a lien a e ."  3 9 The pontiff did not w ish his 

legate to have any discussions or disputations w ith pertinacious 

heretics in m atters of faith.
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These very sam e w ords w ere incorporated into the D ecre tu m  

G ra tia n i4 0  4 1 and as such they have been subject to a variety of 

interpretation. Joannes Teutonicus ( +  1245). in a g lossa attached  

to the text of the law , points out that disputations are licit if they  

are held for the purpose of convincing heretics of their errors. H e 

adds that such disputations are illicit if the Catholic party is in doubt 

concerning his faith." The conclusion from these rem arks seem s 

to be that the law forbade only dubitative disputations. That this 

is the conclusion of the glossator seem s certain because the parallel 

texts w hich he cites from  Justinian Law  42 and the G regorian D ecre

tals 43 44 can refer only to this type of disputation. Reiffenstuel 14 

states that this conclusion is the com mon opinion confirmed by the 

universal practice of the Church. H e says that the argum ents for 

this conclusion are draw n from the g lo ssa and the context of the 

law.

40 C. 36, C. X X IV , q. 3.

41 “Ergo cum haereticis non est disputandum nec cum aliquo est de fide 

disputandum . Extra de haere, ca. 1 et nem o. Sed ad hoc potest disputari cum  

eis, ut convincantur, non ut in dubium revocent fidem nostram, ut extra de 

haer. c. 1.”—  G lo ssa ad c. 36, C. X X IV , q. 3, ad v. C erta m en .

42 C. (1.1) 4.

4S C. 1, X , d e h a ere tic is , V , 7.

44 Lib. V , tit. V II, n. 29.

4 5  Ju s E cclesia sticu m  U n iversu m (S vols, in 12, Rom ae, 1843-1845), lib. V , 

tit. V II, n. 64. H ereafter this w ork w ill be cited by the name of the author.

4(3 Lib. V , tit. V II, n. 27.

Schmalzgrueber (1663-1735)45 and Pirhing ( 1606-1679)46 in

terpret the law as forbidding form al disputations, but they qualify  

this conclusion w ith conditions w hich almost render it nil. U n

learned clerics are forbidden to enter into such disputations for ob

vious reasons. Learned clerics are forbidden to enter into disputa

tions w ith heretics w ho are obstinate and pertinacious in their errors. 

These authors point out that there is very little hope for the conver

sion of such heretics, and that disputations in such cases w ill only  

cause an increase of hostility. N evertheless, both Schm alzgrueber 

and Pirhing concede that this law does not forbid learned clerics  

from disputing, even publicly, w ith heretics, for the purpose of 

refuting heretical errors and for the defense of the Catholic faith.
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Thus in the last analysis they seem to agree w ith the author of the 

g lo ssa .

A lthough they do not expressly consider this law , G onzalez- 

Tellez,47 Ferraris,48 and Petra,49 since they adm it that clerics m ay 

engage in form al disputations, seem to draw im plicitly the sam e 

conclusion.

The authors thus far considered interpret the w ords ca n o n u m  

m a gistr is a tq u e cu sto d ib us as signifying all clerics. Pignatelli00 

introduces a new note. H e restricts the m eaning of the w ords to 

clerics in authority, that is, to the pope, to those present at ecclesi

astical councils, to bishops, and to the judges of the inquisition. H e 

reasons that it is below the dignity of these ecclesiastical persons 

to enter into disputations w ith heretics, for it w ould then appear 

that heretics are on an equal footing w ith those in authority. H e 

points out that Pope G elasius, in first prom ulgating this legislation, 

w as forbidding that heretics be admitted into ecclesiastical councils 

on a par w ith those in authority. H is conclusion, therefore, is that 

form al disputations, except in urgent cases, are forbidden to those 

in authority. This restrictive interpretation of the law  is apparently  

w ell-reasoned, but it finds no support among the other authors. 

A ccording to the com mon interpretation these w ords are rather a 

w arning to all clerics that they should abstain from discussing re

ligion w ith heretics w ho are obstinate and pertinacious in their 

errors. N o m atter w hich interpretation is accepted, one conclusion  

is certain: the w ords of Pope G elasius do not create a purely eccle

siastical law. In both interpretations they simply corroborate prin

ciples w hich flow from  the D ivine constitution of the Church.

D uring the first tw elve centuries of her existence, therefore, the 

Church did not deem it necessary to curtail form al disputations 

by m eans of purely ecclesiastical prohibitions or penalties. A s is 

evidenced by the w ork of St. Stephen, St. Paul, St. Justin M artyr 

and St. A ugustine, she accepted the fact that under favorable con

ditions formal disputations could be an apt m eans of safeguarding  

and extending the true faith.

«  Lib. V , tit. V II, cap. X II, n. 9.

«  “Fides,” n. 38.

4 9  C o m m en ta ria , n. 18.

5 0  C o n su lta tio n es, t. I, c. X LV .



CHA PTER II

FROM  THE END O F THE TW ELFTH CEN TU RY TO TH E  

L IB E R  S E X T U S

A r t ic l e  1. O u t s t a n d in g  D i s p u t a t io n s

D u r in g  the tw elfth and thirteenth centuries a group of heresies 

arose w hich w ere to cause considerable trouble before they w ere 

finally extirpated by the ecclesiastical authorities. The W alden- 

sians and the A lbigenses, tw o of the m ore formidable of these new  

heretical sects, w ill be considered insofar as they w ere the occasions 

of several noteworthy disputations.

The W aldensians, founded by Peter W aldo in Lyons about the 

year 1176, w ere originally a kind of penitential brotherhood of the 

laity vow ed to practice poverty and to preach it. A t first their 

only fault lay in their refusal to refrain from preaching w ithout the 

permission of the ecclesiastical authorities. From this com para

tively m inor error, how ever, they fell into the pitfall of anti

clericalism, and finally into the abyss of heresy.1 2

1 H ughes, .4 H isto ry o f th e C h u rch (2 vols., N ew Y ork: Sheed & W ard, 

1935), II, 375-376. H ereafter this w ork w ill be cited by the nam e of the author.

2  M P L , CCIV , 793.

3 From the fact that A lbi in southern France w as one of the strongholds of 

the m ovement, the Cathars of the tw elfth and thirteenth centuries are com 

m only called A lbigenses.

There is extant at least one account of a disputation between the 

W aldensians and the Catholics. This debate took place in the 

diocese of N arbonne, in the year 1190, at the request of the arch

bishop, and therefore w ith his approval. These details are given, as 

is also a glowing account of the Catholic victory in the disputation, 

by one Bernard, in his A d versu s W a ld en siu m  S ec ta m  L ib er. Ber

nard w as a Praemonstratensian m onk, the abbot of the m onastery  

at Foncaude.3

The idealism  of Peter W aldo found no place in the m inds of the 

original A lbigenses,3 w ho w ere rather enthusiastic pioneers of a new  

13
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anti-Christian social order. These heretics w ere the heirs of the 

imm oral M anichaean doctrines w hich had once enslaved St. A ugus

tine.4

4 H ughes, II, 380.

5 Ep. “E tsi n a vicu la  n o stra ," 31 m ail 1204— R eg esta P o n tificum  R o m a n o ru m  

in d e a b a n n o p o st C h ristu m  n a tu m  M C X C V III a d a n n u m  M C C C IV (2 vols., 

edidit A ugustus Potthast: Berolini, 1874-1875), n. 2229. H ereafter this w ork  

w ill be cited as Potthast.

6  “D eb itu m  ca rita tis ," 26 ian. 1205— Potthast, n. 2391.

7  P etri V a lliu m S a rn a ii M o n ach i H ysto ria A lb ig en sis (publiée pour la 

Société de l’histoire de France par Pascal G uébin et Ernest Lyon, 2 tomes, Paris: 

Librairie A ncienne H onoré Cham pion, 1926), I, nn. 20-21. H ereafter this w ork  

w ill be cited as Petrus Sam ensis (4-1218), H ysto ria A lb ig ensis.

A t the end of the twelfth century Languedoc in southern France 

w as one of the A lbigensian strongholds. In 1204 Innocent III 

(1198-1216) had appointed an abbot and tw o m onks of the Cister

cian order as apostolic legates to combat the heresy in this section.5 6 

These good m onks w ent to w ork w ith a w ill, but in spite of their 

efforts the heretics continued to gain ground. This tem porary fail

ure and the ensuing disappointm ent of the legates is w itnessed in 

another letter of Innocent III in 1205.°

The legates w ere at a loss as to how to proceed w hen they had  

the good fortune to m eet D iego, the Bishop of O sma in Spain, w ho  

had recently visited Rom e, and w as passing through France on the 

w ay to his ow n diocese. A mong his com panions w as a young m an  

nam ed D om inic. In an attempt to aid the legates, D iego m ade the 

sim ple but saintly suggestion that they put aside all signs of w orldly  

riches, and carry on their w ork in the spirit of evangelical poverty. 

Thus traveling by foot w ithout gold or silver, and proceeding in 

humility, they w ould effect conversions by preaching and example. 

D iego him self inaugurated this m ovem ent. H e sent his com panions 

hom e, w ith the exception of D om inic, and joined forces w ith the 

legates.7

Together they set out on their m ission. In addition to preaching, 

they entered into a num ber of disputations w ith the heretics. D ur

ing the years 1206-1207 they disputed at Beziers, Carcassone, 

M ontreal, Pam iers and other cities in southern France. They w ere 

successful in refuting the heretics, but the final result w as often
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further alienation rather than conversion.s The m urder of one of the 

legates, and the w ar w hich follow ed, put an end to this crusade of 

preaching.

There does not seem to be any explicit papal approval of the 

disputations, but since Innocent III continued to encourage the 

legates,9 and the num ber of Catholic participants increased,10 it can  

be concluded that the disputations w ’ere accepted as a good and use

ful m eans of refuting the heretics and of defending the Catholic  

faith. M oreover, the perform ance of a num ber of m iracles w as a 

sign of divine approbation.11 Finally, the character of the persons  

involved leads one to believe that they w ere acting w ell w ithin the 

law .

The A lbigenses ceased to be a m enace by the end of the thir

teenth century, but until that tim e the Church found it necessary 

to use strong penal m easures against the heretics. Evidence of this 

is found in the legislation of the Council of N arbonne in 1235,12 

and in a bull of Innocent IV, “A d extirp an d a d e .”  1 3

A r t ic l e  2. Th e  L a w  o f  t h e  L ib er S ex tu s

In addition to the dissension caused by numerous heresies, the 

Church of the late m iddle ages w as also disturbed by the growth of 

laicism and anticlericalism . This is evidenced in the history of the 

W aldensians, w ho felt that it w as their duty to preach the gospel 

even though they w ere not clerics. O ne of the m eans used to crush  

these erroneous notions w as a law forbidding lay people to par

ticipate in formal disputations. This law, w hich w as prom ulgated  

by several popes and eventually found its w ay into the L ib er S extu s , 

retained its original w ording throughout its history.

The text of the law reads:

Inhibem us quoque, ne cuiquam laicae personae liceat publice 

vel privatim  de fide Catholica disputare. Q ui vero contra fecerit, 

excom municationis laqueo innodetur.

8 Petrus Sarnensis, H ysto ria A lb ig en sis, 1, nn. 22-48.

9 Ep. “E xcu rsu s sa ecu li ten den tis ,’ ’ 17 nov. 1206— Potthast, n. 2912.

10 Petrus Sarnensis, H ystoria A lb ig en sis, I, n. 47.

11 Petrus Sarnensis, H ysto ria A lb igen sis , I, nn. 2 5 , 54.

12 M ansi, X X III, 350-366.

13 15 m aii 1252— Potthast, n. 14592. Cf. n. 14603.

ili®
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This law is found for the first time in a constitution of G regory  

IX promulgated in the year 1235.14 It appears again in constitu

tions of Innocent IV /5 16 A lexander IV  10 and N icholas IV.17 Finally, 

as contained in the constitution of A lexander IV , it w as embodied in 

the L ib er S ex tu s 18 on the third of M arch, 1298, and as such it w as 

in force until the advent of the Code in 1918.

1 4  “E xco m m u n ica m u s e t a n a th em a tiza m u s,” 9 nov. 1235— Potthast, n. 10043.

1 5  “ N o verit u n iversita s vestra ,” 15 iun. 1254— Potthast, n. 15425.

1 6  “ Q uicum qu e h a ere tico s cred en tes .” This constitution w as prom ulgated  

during the reign of A lexander IV (D ecem ber 12, 1254— M ay 15, 1261). The 

exact date is not know n.— Potthast, n. 18115.

1 7  “ N overit u n iversita s vestra ,” 3 m art. 1291— Potthast, n. 23589. In the 

B u lla riu m  R o m a n um  (24 vols, et A ppendix, A ugustae Taurinorum , 1857-1872), 

IV , 47, this constitution is falsely ascribed to N icholas III under date of M arch  

3, 1280. Cf. Potthast, nn. 21689, 23589.

18 C . 2, d e h a ere tic is , V , 2, in V I°.

18 Schm alzgrueber, lib. V , tit. V II, n. 66; G onzalez-Tellez, lib. V , tit. V II, 

cap. X II, n. 8  ; Pignatelli, C o n su lta tio n es, t. I, c. X LV .

20 The authors of the post-Reform ation period are considered at length  

inasm uch as this law w as in force until the advent of the Code. M oreover, 

w ith the grow th of the Protestant sects, the law took on a new im portance.

2 1  C o m m en ta ria , n. 18.

22 D e O ffic io S . In qu is itio n is (2 vols., Lugduni, 1666), dubitatio CLIV , 

petitio V I, η. 8. A ll future references to D elbene w ill be from this sam e d u b i

ta tio and p etitio ·, hence only the num ber w ill be cited.

A t first sight the law seems to be very clear, but a glance at the 

com mentators w ill serve to dispel that notion. W hat type of dis

putation is forbidden? W hat persons are subject to the law? 

G ranted that the punishm ent is a jeren d a e sen ten tia e penalty, is 

there required another m o nitio  besides that given in the law? These  

are som e of the questions w hich m ust be answ ered before the law  

can be fully understood.

The authors 19 are generally agreed that the law does not forbid  

m aterial disputations.20 Petra ( 1662-1747)21 and D elbene (1623- 

16  7  3  ) 22 point out that, since the law is directed only against the 

participation of lay people in disputations, it cannot be said to in

clude dubitative disputations, for these are also forbidden to clerics  

by the natural law . The law, therefore, is directed against form al 

disputations, w herein a Catholic party, firm  in his faith, is trying to  
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convince a non-Catholic of his error. or at least is defending the 

faith.23

23 Ferraris, “Fides,” n. 38; Barbosa, C o llecta n ea d o cto ru m ta m ve teru m  

q u a m  recen tio ru m  in ju s p o n tific iu m  u n iversu m (6 vols, in 3, Lugduni, 1716), 

lib. V , tit. II, cap. II in V I°, n. 16; G onzalez-Tellez, lib. V , tit. V II, cap. X II, 

η. 8. H ereafter the w ork of Barbosa w ill be cited sim ply by the nam e of the 

author.

24 “Forte intellexerunt de laico ad m odum ultram ontanorum, qui illiteratos 

laicos vocant, et litteratos clericos vocant. Q uid enim est dicere quod ruralis 

clericus disputando de fide non incidat in hanc poenam et doctor decretorum  

incidat? Tam en sufficit ita esse scriptum , et solum duo sunt Christianorum  

genera, clerici et laici.”— G lo ssa ad c. 2, d e h a ere tic is , V , 2, in V I°, ad v. la ica e .

25 H ere it m ay be noted that loannes A ndreae w as a laym an, a d o cto r  

d ecre to ru m , and probably took this opportunity to show that he did not ap

prove of the law as it w as w ritten.

26 Cf. Ferraris, “Fides,” n. 37, nota 2; Patuzzi, D e P ra ecep tis F id e i e t d e  

V itiis F id e i O p p o sitis , cap. IV , 3— T h eo lo g ia e C ursus C o m p le tu s (2’8 vols., edidit 

J. P. M igne, Parisiis, 1858-1860), V I, 630-631.

2 7D e S u spec tis d e H a eresi (Rom ae, 1703), pars prim a, cap. V , sect. II, nn.

101-102.

The chief point of discussion is in regard to the m eaning of the 

w ords la ica e p erso n a e . In the G lo ssa O rd in a ria o f loaunes A ndreae 

(1270-1348)24 25 26 it is noted that in som e places at the lim e of the 

promulgation of the law the w ord la id w as used to signify the ig

norant or the unlearned, and the w ord d erkl to signify the learned  

or educated. Therefore, one w ho understood the w ords of the legis

lator in this sense w ould say that the law affected all and only un

learned persons, w hether they w ere lay people or clerics in the ordi

nary sense of the terms. H ow ever, the author of the G lossa , having  

m ade the distinction, discards it, and accepts the w ords in their ordi

nary sense.23 This unusual distinction w as accepted by only a few  

authors.28

D andinus (early 18th century) contends that the law  affects only  

unlearned lay people.27 H e denies that the pow er of orders has any

thing to do w ith the pow er to dispute, and says that disputations 

are forbidden to lay people only because as a rule they are not suffi

ciently instructed in m atters of faith. H e goes on to say that learned 

lay people are not forbidden to dispute, because if the end of the 

law ceases, the law itself ceases.
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H owever, m ost of the authors are agreed that this law affected  

all lay people, including the learned,28 but did not affect even un

learned clerics. Certainly this interpretation seem s m ore correct in 

the light of the events w hich w ere taking place at the tim e the law  

w as passed.29 Pignatelli 30 and D elbene 31 add that religious w ere 

not bound by this law because they have the privileges of clerics.

The reasons given in favor of this opinion are: first, “ U b i lex  

n o n  d istin g u it, n ec n o s d istin g u ere  d eb em u s;”  32 second, “ L eg es la ta e  

a d p ra eca ven du m  p ericu lu m  g en era te , u rg en t, e tiam si in ca su p a r

ticu la ri p ericu lu m  n o n a d sit;”  33 third, the right to enter disputa

tions is reserved to clerics by reason of their office.34 This last rea

son is based on the law s w hich forbid lay people to teach and to  

preach.35 The reasons given for the promulgation of the laws are: 

first, lay people are not sufficiently instructed in m atters of faith; 3,5 

second, the danger of perversion m ust be avoided; 37 third, such an  

office should be reserved to ecclesiastical persons; 38 fourth, there is 

danger that heretics m ay be confirmed in their errors.39

The proponents of this last and com m on opinion, according to  

w hich all and only lay people w ere forbidden to take part in form al 

disputations, admit that in certain circumstances a learned lay per-

28 Ferraris, “Fides,” n. 39; Schmalzgrueber, lib. V , tit. V II, n. 64; Pigna

telli, C o n su lta tio n es, t. I, c. X LV ; Reiffenstuel, lib. V , tit. V II, n. 27; G onzalez- 

Tellez, lib. V , tit. V II, cap. X II, n. 9; Petra, C o m m en ta ria , n. 22; D elbene, D e  

O fficio S . In q u isitio n is , n. 8.

29 Schmalzgrueber, lib. V , tit. V II, n. 65; Pirhing, lib. V , tit. V II, n. 27; 

Barbosa, lib. V , tit. II, cap. II, in V I°, n. 15; Petra, C o m m en ta ria , n. 22.

3 0  C o nsu lta tio n es, t. I, c. X LV.

3 1  D e O ffic io S . In q u is itio n is , n. 6.

32 Reiffenstuel, lib, V , tit. V II, n. 27; Schm alzgrueber, lib. V , tit. V II, n. 64.

33 Schm alzgrueber, lib. V , tit. V II, n. 64.

34 G onzalez-Tellez, lib. V , tit. V II, cap. X II, n. 9; Pignatelli, C o n su lta tio n es, 

t. I, c. X LV  ; D elbene, D e O ffic io S . In q u isitio n is , n. 10.

35 E. g., “M ulier, quamvis docta et sancta, viros in conventu docere non  

praesumat. Laieus autem praesentibus clericis (nisi ipsis rogantibus) docere 

non audeat.”— C. 29, D . 23.

36 Reiffenstuel, lib. V , tit. V II, n. 26; G onzalez-Tellez, lib. V , tit. V II, cap. 

X II, n. 9.

37 Reiffenstuel, lib. V , tit. V II, n. 26; Schmalzgrueber, lib. V , tit. V II, n. 64.

38 C. 29, D . 23.

39 Reiffenstuel, lib. V , tit. V II, n. 26. 
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son w ould not be bound by the law . For exam ple,, a person w ho  

had the permission of a legitimate ecclesiastical authority to enter 

into a disputation w ould not be subject to the punishm ent of ex

com munication since such perm ission w ould be equivalent to a dis

pensation.40 Then, too. in th e ca se w h ere in a n o n -C u th o lic w a s d is

tu rb in g th e faith of the people, and no w oithy cleric w as present to  

refute him , a learned lay person w ould be bound in charity to defend  

the faith.41

Finally, som e authors m aintain that in G erm any and in other 

places w here heretics w ere num erous, learned lay people did not in

cur the excomm unication if they disputed w ith heretics. They say  

that in such places the law w as either never received in use or that 

if it had been received it w as abrogated by contrary custom.4- The 

reasons given for the cessation of the law in certain places are scarcely  

in accordance w ith fundam ental legal principles. If the law did  

really cease under given circum stances, this could only be due to  

the explicit or implicit revocation of the legislator.

A ll the authors are agreed that the punishm ent of excom munica

tion w as a feren d a e sen ten tia e penalty because of the use of the 

subjunctive in n o d etu r ,'1 '0 but there are som e 11 w ho m aintain that 

the w arning in the law w as not sufficient. They say that the ex

com m unication w as not incurred except by one w ho, after a w arning  

other than that contained in the law. continued contum aciously to  
transgress it.

The law of the L ib er S extu s has been considered at length be

cause of the new elem ent contained in it. Lay' people, even though  

they m ight be capable and w orthy of disputing, w ere forbidden to

40 Pignatelli, C o nsu lta tio n es, t. I, c. X LV .

41 Ferraris, “Fides,” n. 40; Schm alzgrueber, lib. V , tit. V II, n. 66; Barbosa, 
lib. V , tit. II, cap. II, in V I°, n. 17.

4~ Reiffenstuel, lib. V , tit. V II, n. 28; Ferraris, “Fides,” n. 40 (“H aereticus,” 

n. 27); Schmalzgrueber, lib. V , tit. V II, n. 68; Pignatelli, C o n su lta tio n es, t. I, 
c. X LV.

43 loannes A ndreae, G lo ssa , ad c. 2 d e h a ere tic is , V , 2, in V I°, ad v. in -  ·

n o d etu r; G onzalez-Tellez, lib. V , tit. V II, cap. X II, n. 9; Pirhing, lib. V , tit. V II, ;
n. 28; Reiffenstuel, lib. V , tit. V II, n. 2. ;

44 Barbosa, lib. V , tit. II, cap. II, in V I°, n. 18; D elbene, D e O ffic io S . J
In q u is itio n is , n. 22. |

Ϊ 
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do so unless they had the perm ission of their ecclesiastical superiors. 

A nyone guilty of disobeying the law w as liable to the punishm ent 

of excom munication.

Then, too, this law of the L ib er S ex tu s is especially notew orthy  

because it contains the first purely ecclesiastical legislation on dis

putations. The law is purely ecclesiastical insofar as it forbids lay  

people to participate in private form al disputations and threatens  

w ith the punishm ent of excomm unication those lay people w ho par

ticipate in form al disputations, w hether private or public, w ithout 

permission. A s w ill be seen in Chapter IV , the prohibition against 

lay people participating in public formal disputations is not a purely 

ecclesiastical m easure, but a necessary consequence flow ing from  

the public law of the Church.

Since the general policy of the Church after the Reform ation w as 

to forbid both the laity and the clergy from  participating in formal 

disputations, it seems strange that the authors of the seventeenth  

and eighteenth centuries should devote so m uch energy to the inter

pretation of this law w hich affected only lay people. M ore than  

likely they did so in view of the heavy penalty annexed to the law. 

Even after the Reform ation no express punishment w as enacted for 

clerics w ho took part in formal disputations w ithout perm ission.



CHA PTER Iff

FRO M TH E PROTESTA NT REVO LT TO THE COD E

A r t i c l e  1. O u t s t a n d in g  D i s p u t a t io n s

F o r  one hundred and fifty years after Luther posted his theses 

concerning indulgences on the doors of the A ugustinian m onastery  

church at W ittenberg, disputations and form al attem pts at reunion  

w ere a com mon occurrence. It w as during this period that the 

Church learned by bitter experience that disputations and doctrinal 

conferences rarely resulted in any Lasting good. This fact is w it

nessed by the attitude of the Church toward these m eetings from  

the seventeenth century to the present day.

The first disputation of note during this period w as held at 

Leipzig from June 27 to July 15, 1519. John Eck (c. 1486-1543), 

the m ost pow erful defender of the papacy against the Reformers in  

G erm any, debated w ith Luther (1483-1546) and K arlstadt (c. 1480- 

1541). Eck trium phed in this disputation insofar as he show ed  

Luther to b e a h eretic w h o w ished to overthrow the authority of 

the councils and the Church.1 Luther, how ever, although soundly  

beaten, gained the solid advantage of receiving publicity for his cause 

and of seeing attached to it a heightened im portance in the estima

tion of the populace.2 3 This m eeting, as so m any of the later ones, 

only served to alienate the parties involved.

1 G risar, M a rtin L u th er, H is L ife- a n d W o rk (adapted from the second G er

m an edition by Frank J. Eble, edited by A rthur Preuss, St. Louis: B. H erder, 

1930), p. 116. H ereafter this w ork w ill be cited by the nam e oi the author.

2 A lzog, M a n ua l o f U n iversa l C h u rch H isto ry (translated, w ith additions, 

from the ninth and last G erman edition by F. J. Pabisch and Thos. S. Byrne,

3 vols., Cincinnati: Robert Clarke & Co., 1878), III, 24. H ereafter this w ork  

w ill be cited by the nam e of the author.

The Catholic theologians, led by Eck, appeared to have entered  

this disputation w ithout any sign of approval or disapproval from  

the higher Church authorities. A fter the disputation there is no  

sign of an official reprim and. Rather, it seems that Eek ’s plan of 

action w as implicitly approved inasm uch as he w as sum m oned to  

Rom e, shortly afterw ards, by Leo X (1513-1521) to report on con- 

21
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ditions in G erm any. A t other m eetings the granting of papal per

m ission, if not also of approbation, is evident, as for exam ple at 

the H agenau-W orm s-Ratisbon Conferences (June 1540-June 1541) 

w hen Cardinal G asparo Contarini (1483-1542) w as present as the 

papal legate.3 O n at least a few occasions high ecclesiastical digni

taries played prom inent rôles in disputations. In 1561 the Cardinal 

of Lorraine (1524-1574) w as a participant in a disputation  at Poissy.3 4 

In 1645 Ladislaus IV, K ing of Poland (1632-1648), and Lubienski, 

the A rchbishop of G nesen and the Primate of Poland (1641-1652). 

fostered a series of disputations at Thorn.5

3 G risar, pp. 444-454.

4 A lzog, III, 273.

5 A lzog, III, 444-447.

6 Burton, T h e L ife o f S t. F ra n cis d e S a les (adapted from  the A bbé H amon ’s 

V ie d e S . F ra nco is d e S a les , 2 vols., London: Burns, O ates & W ashbourne, Ltd., 

1925), I, 162-165, 168-170, 190-195; G allizia, T h e L ife o f S t. F ra n cis d e S a les , 

B ish o p  a n d P rin ce o f G en eva (translated from the Italian, London, 1854), I, 

239, 296, 307.

7 For a com plete list of the m ore im portant discussions see H . Q uilliet, 

“Controverses,” D iction a ire d e T h éo lo g ie C a th o liq u e , III, 1694-1748.

s A lzog, III, 75-87; G risar, p. 374.

D espite the fact that m ost of the disputations w hich took place 

after the Protestant Revolt injured rather than aided the Catholic 

cause, at least one Catholic cham pion m ade good use of this form  

of preaching. St. Francis de Sales (1567-1622), before he became  

the Bishop of G eneva (1602-1622), w as the leading figure in a 

num ber of disputations in Sw itzerland. In at least one m eeting he 

converted a Calvinist m inister, and on num erous other occasions, 

to the dismay and discomfiture of his opponents, he w on over the 

audience com pletely. H is reputation for piety and learning w as so  

w ell respected that at tim es the heretics refused to dispute w ith him.6

The success of St. Francis, how ever, w as exceptional. A s a gen

eral rule, w ith each succeeding attem pt at reunion it became m ore  

apparent that reconciliation w as impossible.7 Frequently, as at 

N ürem berg and A ugsburg,8 the lay rulers dom inated the scene. 

Then, too, there w ere other dangers involved. Catholics w ere so de

sirous of reunion that they w ent too far in m aking concessions. 

M oreover, these disputations tended to discredit the Catholic cause 
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by giving the im pression that points of dogm a already defined by the 

Church could be revised at such joint conferences w ith heretics. 

Finally, in nearly every case the disagreem ent after the disputation  

w as w orse than before."

The U nited States has seen its share of disputations. D uring 

the nineteenth century, w hen the Protestant crusade against the 

Catholic Church in A merica w as in full sw ing, oral and w ritten con

troversies between Catholics and non-Catholics w ere an established  

part of the order of the day. H ere, how ever, it w as not a ques

tion of reunion. Each group w as intent upon overpow ering the 

other by force of argument and rhetoric. These dialectic discus

sions only served to heighten the animosity w hich already existed be

tw een Catholics and non-Catholics. N ot infrequently w hat began  

as a peaceful m eeting ended in a riot. M ore than likely the Catho

lic cham pions felt that participation in these controversies w as the 

only m eans of com batting the libel and slander w hich w as being 

heaped against the Catholic Church by all types of Protestants.9 10

9 A lzog, III, 442, 443, 447.

10 Billington, T h e P ro testa n t C ru sa d e, 1 8 0 0 -1 8 6 0 (N ew Y ork: The M ac

m illan Co., 1938), pp. 32, 58-66, 253-256; Steinbacher-Berg, D iscu ssio n h eld in  

L eba no n, P a ., o n M o n ., T u es., W ed ., 1 7 , 1 8 , 1 9 O ct. 1 8 4 2 , b etw een N ich o las  

S tein ba ch er o f th e R o m a n C a th o lic a n d  Jo sep h  F red erick B erg o f th e R efo rm ed  

C hu rch (Philadelphia, 1842); H ughes-Breckinridge, A D iscu ssio n o n th e Q u es

tio n  “ Is th e R o m a n C a th o lic R elig io n , in a n y o r in a ll o f its P rin c ip les o r D o c 

tr in es , In im ica l to C iv il o r R elig iou s L ib erty? ” a n d th e Q u estio n “ Is th e P res

b yteria n R elig io n , in a n y o r in a ll o f its P rin c ip les o r D o ctrin es , In im ica l to  

C iv il o r R elig io u s L ib erty? ” B y th e R ev . Jo h n H u g h es o f th e R . C . C h urch  

a n d th e R ev . Jo h n B reckin rid g e o f th e P resb y teria n C h u rch (Baltim ore: John  

M urphy & Co.) ; Purcell, T h e V ickers a n d  P u rce ll C on tro versy (2. ed., Cincin

nati: Benziger Bros., 1868).

In England, and even in Ireland, there w ere some public discussions during  

the nineteenth century. M cGuire-Pope, A u th en tica ted rep o rt o f th e d iscu ssio n  

w hich to o k p la ce b etw een th e R ev . R ich a rd T . P . P o p e a n d th e R ev . T h o m a s  

M cG u ire in th e lec tu re ro o m  o f th e D u b lin in stitu tio n , o n th e 1 9 , 2 0 , 2 1 , 2 3 , 2 4 , 

2 5 , o f A p ril 1 8 2 7 (D ublin: 1827); M cG uire-Gregg. A u th en tica ted R ep o rt o f th e  

D iscu ssio n b etw een  th e R ev . T . D . G reg g a n d th e R ev . T h o m a s M cG u ire (D ub

lin: Richard Coyne, 1839); N aghten-Blakeney, D iscu ssio n a t W o rkso p b etw een  

th e R ev . R ich a rd P . B la ken ey a n d th e R ev. J . B . N a g h ten , O .M .I., h eld in th e  

M usic H a ll, W orkso p , o n th e even in g s o f Ja n . 3 0 , 3 1 , a n d  F eb . 1 , 1 8 5 0 (reported  

verbatim by Thom as W hitehead, London, 1850).
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A r t i c l e  2. L e g is l a t io n

The law of the L ib er S extu s w as the last general legislation con

cerning disputations until the prom ulgation of the Code. H ow ever, 

during the intervening years the m ind of the Church w as m ade clear 

through replies of the H oly O ffice and of the Sacred Congregation 

for the Propagation of the Faith.

In a collection of the resolutions and responses of the H oly  

O ffice found in the A n a lec ta  E cclesia stica 1 1 it is asserted that per

m ission to participate in disputations w ith heretics has a b w a ys been 

denied to Catholics by the H oly O ffice because these disputations  

are w ithout value. It is noted, nevertheless, that they have so m e

tim es been perm itted for the purpose of converting heretics. Since 

these two statem ents, if they are accepted as they stand, necessarily 

involve a contradiction, it m ust be concluded that the compiler of 

this collection m eant to say that disputations have g en era lly been  

forbidden because they are u su a lly w ithout value.12

11 “Inter hereticos et catholicos disputationes fuerunt sem per denegatae, 

quia ex ipsis nulla hauritur utilitas. A liquando fuerunt concessae ad effectum  

convertendi.”— III (1895), 297. Specific replies are reported for the years 1596, 

1599 and 1653.

12 The A n a lec ta E cclesia stica is the only available source from w hich a 

knowledge of these docum ents could be obtained. It is not possible, therefore, 

to give the exact w ording or the exact date.

1 3  C o n su lta tio n es, t. I, c. X LV .

Pignatelli13 sum s up the attitude of the H oly O ffice in very 

m uch the same m anner as the w riter in the A n a lec ta  E cclesia stica . 

H e lists a num ber of specific replies. O n Septem ber 21, 1596, Car- 

linal Borrom eo w as told that public disputations betw een Catholics 

and heretics w ere to be avoided if this could be done w ithout 

scandal. O n A ugust 13, 1609, the nuncio in Belgium w as told to 

w arn the religious superiors not to allow their subjects to enter into 

disputations w ith heretics unless they w ere very capable of defend

ing the Catholic position. O n O ctober 22 of the sam e year it w as 

stated that private conferences w ere not forbidden. Pignatelli adm its 

that disputations w ere som etim es perm itted, e .g ., in W estphalia on  

July 29, 1509, and D ec. 7, 1607.
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Ferraris 14 gives the sam e general conclusions, and he too lists 
specific replies of the Sacred Congregations. O n February 26. 
1630, the Sacred Congregation for the Propagation of the Faith  
stated that disputations in m atters of faith w ere forbidden to lay  
people. Priests w ere counseled to avoid disputations unless they  
them selves w ere very learned. Ferraris says that w hen in the year 
1635 som e m issionaries entered into disputations at Constantinople, 
their Superiors w ere w arned not to perm it public, disputations again 
under pain of penalties to be inflicted by the H oly O ffice.15 H e also  
quotes a reply of the Sacred Congregation for the Propagation of the 
Faith under date of January 18, 1654, in w hich a m issionary in  
A rm enia is w arned to refrain from disputing w ith the A rm enian  
Patriarch concerning the two natures in Christ. Finally, he notes 
a reply under date of M ay 2 7, 1644, in w hich a m issionary priest 
is reprim anded for having called his ow n ecclesiastical assem blage 
for the purpose of disputing w ith heretics. H e w as reprim anded  
for having done this w ithout the permission of the H oly See.16

A ccording to Bucceroni (1841-1918)17 the sam e prohibition  
against holding disputations w ithout papal permission w as contained  
in decrees of the Sacred Congregation of the Council under date of 
M arch 6, 1625, and of the H oly O ffice under date of January 19, 
1644.18

The reports in the A n a lec ta E cclesia stica and in the w orks of 
Pignatelli, Ferraris and Bucceroni are in conform ity w ith the de
crees of the Sacred Congregation for the Propagation of the Faith

™  “Fides,” n. 6.7.

15 “Sanctissimus m andavit, significari G eneralibus Regularium Perae com 
m orantium , ut illis interdicerent, ne huiusm odi congressus aut disputationes 
publicas in posterum  facere praesum erent sub poenis arbitrio S. C. Inquisitionis.” 

A response of the Sacred Congregation for the Propagation of the Faith  
very similar to this one quoted by Ferraris is noted by Loiselet as having been  
issued in the year 1631.— “Ce,que pense l’Église des conférences contradictoires” 
— E tu d es, CIV (1905), 482.

10 The w ork of Ferraris is the only available source from w hich a know l
edge of these docum ents could be obtained.

1 7E n ch irid io n M o ra le (4. ed., Romae, 1905), p. 52.

18 The w ork of Bucceroni is the only available source from w hich a know l
edge of these tw o docum ents could be obtained.
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w hich are listed in the F o n tes . In a reply of M arch 8. 1625, this 

Sacred Congregation m ade it clear that as a rule disputations w ith  

heretics w ere to be forbidden because the proponents of heretical 

opinions frequently m ade it appear that their teaching w as the true 

one. If in certain cases it seem ed necessary to hold disputations, 

the Sacred Congregation w as to be inform ed, and it w ould prescribe 

under w hat conditions the disputations w ere to be held according  

to the circumstances in each particular case.19

19 “S. Congregatio iussit publicas disputationes non fieri cum haereticis, quia 

plerum que vel ob loquacitatem vel audaciam aut circum stantis populi acclam a

tiones veritas falsitate praevalente opprim itur; et si aliquando huiusm odi dispu

tationes excusari non possint, prim um de illis certior fiat S. Congregatio, quae 

iuxta tem poris et personarum qualitatem quid agendum sit praescribit.”—  

C o d ic is lu ris C a n o n ic i F o n tes cu ra E m i. P etri C a rd . G a sp a rri E d iti (9 vois., 

Romae [postea Civitate V aticana]: Typis Polyglottis V aticanis, 192.3-1939 [V ols. 

V II-IX  ed. cu ra e t stu d io E m i. lu stin ia n i C a rd . S eréd iV ) , η. 4428, H ereafter 

this w ork w ill be cited as F o n tes .

20 “Colloquia et disputationes publicas Catholicorum cum haereticis ali

quando esse licitas, cum scilicet spes habetur m aioris boni, et concurrunt aliae 

conditiones quae a theologis recensentur, ut patet ex iis disputationibus quas 

habuit S. A ugustinus contra D onatistas et alios haereticos.

“Sanctam Sedem A postolicam et Rom anos Pontifices, quod huiusm odi 

colloquia, disputationes, et collationes plerumque sine bono, aut etiam  cum m alo 

exitu peracta fuerunt, illa frequenter prohibuisse, ac suis m inistris scripsisse ut 

illa impedirent: si vero non possent im pediri, curarent ne fierent sine auctoritate 

A postolica, insisterentque ut per viros doctos, qui possent et valerent defendere

In a reply under date of February 7, 1645, attention is draw n  

to the fact that form al disputations are licit w hen there is really  

hope of a greater good resulting, and w hen the other conditions set 

dow n by theologians are fulfilled. The controversies of St. A ugus- 

tine w ith the heretics of his tim e are given as exam ples of licit form al 

disputations. The Sacred Congregation then goes on to say that 

the H oly See has frequently prohibited these disputations and coun

seled her m inisters to do the sam e, because too often in the past they 

have been w ithout profit to the Church and at tim es have been even 

injurious. If it seem s necessary to hold disputations, the permis

sion of the H oly See m ust be obtained. Furthermore, only learned  

m en w ho are truly capable of defending the Catholic Faith shall 

take part in these disputations.20

jjj
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These same conclusions are briefly related in a reply of D ecem 

ber 18, 1662.21

These decrees of the Sacred Congregation in listing the dangers  

involved in form al disputations follow very m uch the sam e line of 

reasoning as the com m entators on the L ib er S ex tu s . H owever, two  

new provisions are added w hich are w orthy of note. First, as a 

general rule, both clerics and lay people are forbidden to take part 

in these disputations. The law of the L ib er S ex tu s, as has been  

seen, did not forbid the participation of clerics. Secondly, a form al 

disputation w as not to be held w ithout the perm ission of the H oly  

See.

O nly public disputations are referred to in these decrees of the 

Sacred Congregation, but lay people w ere still forbidden to par

ticipate in private disputations by reason of the law of the L ib er  

S ex tu s w hich remained in force until the advent of the Code. 

Finally, it should be noted that both the law of the L ib er S ex tu s  

and the decrees of the Sacred Congregation apparently did not apply  

to non-Catholics other than heretics.

In view of these explicit declarations of the Sacred Congregation  

for the Propagation of the Faith, it is difficult to understand the 

legislation of several particular councils w hich took place during  

the eighteenth and nineteenth centuries. In a synod held by the 

M aronites at M ount Lebanon in 1736 it w as decreed that no one 

w as to enter into a public disputation w ith heretics or infidels un

less he had previously received the express permission of the ordi

nary, w ho w as to grant perm ission only to those w ho w ere con

spicuous for their learning and piety."2 A t a Plenary Council of the 

veritates Catholicas id perageretur, et saepissim e id ipsum S. C. de Prop. Fide 

rescripsit ad suos m issionarios eosque m onuit ut a publicis disputationibus cum  

haereticis abstinerent.”— F o n tes , n. 4457.

21 “D e conferentiis et publicis congressibus seu disputationibus m issionari- 

orum cum haereticis m onetur G eneralis (Capuccin.) ut om nino prohibeat, cum  

S. Sedes plurim is experimentis edocta semper eas prohibuerit; quo vero ad  

interventum concionibus haereticorum , hoc etiam prohibeatur, sicut a S. C. S. 

O fficii sem per fuit prohibitum , nec om nibus indifferenter absolute expediat; 

quod si aliquis adsit insignioris doctrinae et prudentiae supplicet in particulari 

pro licentia.”— F o ntes, n. 4467.

22 “N . 7— D e fidei dogm atibus cum haereticis aut infidelibus publice dis-
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Bishops of Ireland, held at Thurles in the year 1850, it w as stated  

that both clerics and lay  people w ere forbidden to participate in pub

lic disputations w ith non-Catholics unless they had previously re

ceived the perm ission of the ordinary.23 In the legislation concern

ing disputations of the diocesan synod held at Bahia, Brazil, in 

the year 1707, it w as sim ply asserted that disputations in m atters 

of faith w ere to be avoided by lay people.24

In none of these particular councils is explicit m ention m ade of 

the necessity of having recourse to the H oly See in each particular 

case. A s regards the synod of the M aronites, this provision is im 

plicitly excluded since it is stated in the decrees of this synod that 

the ordinary m ay grant the necessary perm ission to those w ho are 

conspicuous for their learning and piety. It is possible that this 

provision w as implicitly included in the Plenary Council of the 

Bishops of Ireland, since the law of this Council did not expressly  

state that the ordinary could grant the required perm ission w ith

out having had recourse to the H oly See. If the w ords of the law  

are accepted at their face value, how ever, it m ust be concluded  

that here, too, the decrees of the Sacred Congregation for the Propa

gation of the Faith w ere overlooked. In the Synod of Bahia it 

is not even stated that the perm ission of the ordinary is required, 

nor is anything said concerning clerical participation in disputa

tions.

These decrees of the Sacred Congregation for the Propagation  

of the Faith w ere certainly d e ju re in effect in the U nited States  

during the nineteenth century. W hether or not they w ere d e fa c to  

putare nem o praesum at sine expressa O rdinarii licentia, quae illis tantum erit 

concedenda, quos noverit sufficienti doctrina praeditos et in religione Catholica  

constantes.”— A cta e t D ecre ta S a n cto ru m C o n cilio ru m R ecen tio ru m , C ollec tio  

L a cen sis (7 vols., Friburgi Brisgoviae, 1870-1890), II, 100B. H ereafter this w ork  

w ill be referred to as C o llec tio  L a cen sis .

23 LX , D e fide i p ericu lis evita n d is , η. 7  : “Catholicos laicos cum acatholicis 

hortam ur de rebus ad religionem pertinentibus non agere. V etamus ne publice, 

absque O rdinarii licentia, ab aliquo, sive clerico sive laico, cum iisdem disputa

tiones ineantur; quippe ex eiusmodi disceptationibus vix quidquam boni fructus 

expectari potest, et ferm e sem per accidit ut Christiana pax et caritas violentur.” 

— C o llec tio L a cen sis, III, 777.

2 4  C ollec tio L a cen sis , I, 85O A .
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observed is a m oot question. N o m ention is m ade of the decrees, 

nor is there any legislation concerning disputations, in the provin

cial or plenary councils of Baltim ore, or in the diocesan sjm ods and  

provincial councils listed in the C o llec tio  L a cen sis .-5 It is quite pos

sible that the decrees w ere not always observed in the U nited States 

during this period inasmuch as the necessity of defending the faith  

m ay have frequently forced Catholics to participate in form al dis

putations on very short notice.

D espite the apparent non-observance of the decrees in particular 

localities, how ever, the practice of the Church as revealed in these  

decrees of the Sacred Congregation has remained unchanged up to  

the present tim e. This fact is w itnessed by several recent pronounce

m ents.

In a letter to Cardinal G ibbons, in the year 1899, Leo X III 

(1878-1903) touches the question of disputations w hile pointing out 

the m ethods to be used in gaining converts. A fter saying that the 

principal w ork of the clergy in this regard consists in preaching, 

he adds:

Q uod si, e diversis rationibus verbi D ei eloquendi, ea quan
doque praeferenda videatur, qua ad dissidentes non in tem plis  
dicant sed privato quovis loco, nec ut qui disputent sed ut qui 
am ice colloquantur, res quidem  reprehensione caret ; m odo tamen  
ad id m uneris auctoritate episcoporum ii destinentur, qui scien

tiam  integritatem que suam antea ipsis probaverint.20

O n January 27, 1902, the decrees of the Sacred Congregation for 

the Propagation of the Faith of the years 1625 and 1645, w hich  

forbade disputations w ith heretics, w ere applied to disputations w ith  

Socialists by the Sacred Congregation for Extraordinary A ffairs.2T

as V ol. III.

2 6  “ T estem  b en evo len tia e ," 22 ian. 1899, n. 13— F o n tes , n. 640.

27 N . 8: “Contenendo le dottrine socialistiche nel loro com plesso delle vere 

eresie, id cosidetti co n tra d d ito ri coi socialist! vanno soggeti ai decreti della Santa  

Sede relativi aile publiche dispute cogli eretici. Il decreto della S. C. di Propa

ganda Fide de Febbraio 7, 1645, riassum e in questa form a la legislazione sem pre 

vigente in tale m ateria.

(Here the decree is quoted verb a tim .)

“E uno dei m otivi, per i quali la Santa Sede ha proibito tali publiche dispute
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The reason given w as that m any Socialist teachings are heretical. 

It is asserted in this reply that the legislation concerning disputa

tions has always been in effect.

This Instruction, as such, at the tim e of its original publication  

affected Italy alone. It interpreted the decrees of the Sacred (Con

gregation for the Propagation of the Faith as forbidding disputa

tions w ith all non-Catholics (therefore not only heretics) insofar 

as the disputations embraced ex  p ro fesso  any point w hich is heretical. 

The significance of this interpretation w ill be discussed in the fol

lowing chapter.

In the Plenary Council of Latin A merica (1899)28 and the 

I Plenary Council of Q uebec (1909)29 laws w ere prom ulgated w hich  

sum marized the teaching set forth by the Sacred Congregations. 

Both law s conclude w ith a clause forbidding any cleric to take part 

in public form al disputations w ithout having first consulted the 

ordinary. The ordinary in such cases is to seek a norm of acting 

from the H oly See.

è accennato in altro decreto dell’ 8 m arzo 1625 con queste parole, che hanno  

anche oggi una dolorosa attualità: ‘Perché spesso o la falsa eloquenza, o 1 ’audacia  

od il genere di uditorio fanno si che 1’errore applaudito trionfi sulla verità. ’ 

F o n tes, n. 6416.

28 “Q uam vis certum sit disputationes publicas catholicorum cum haereticis 

aliquando esse licitas, cum  scilicet spes habeatur m aioris boni, et concurrant aliae 

conditiones quae a theologis recensentur; tam en sciendum est Sanctam Sedem  

A postolicam et Rom anos Pontifices, ad om nem im prudentiam et tem eritatem  

in re tanti m om enti im pediendam , illas frequenter prohibuisse; plerum que enim , 

ob loquacitatem vel audaciam aut circumstantias populi acclam antis, veritas, 

falsitate praevalente, opprim itur (1625, 1662, 1674, 1899). Igitur nullus e clero  

praesum at huiusm odi publicas disputationes instituere, inconsulto episcopo, qui 

iuxta norm as a Sancta Sede praescriptas procedet.”— A cta e t D ecre ta C o n cilii 

P len a rii A m erica e L a tin a e in U rb e C eleb ra ti A . D ., M D C C C X C IX (Rom ae: 

Typis V aticanis, 1902), n. 145.

29 “D isputatio cum haereticis— Laici, qui per m edios haereticos vitam  civilem  

ducunt, tem ere cum illis ad dicendum de re religiosa non aggrediantur. Item , 

licet catholicorum cum acatholicis disputationes publice possint certis sub condi

tionibus in bonum vergere, ne tam en veritas adversis circumstantiis opprim atur, 

nullus e clero praesum at disputationes easdem instituere, inconsulto episcopo, 

cuius erit agendi norm am  a S. Sede expetere.”— A cta e t D ecre ta C o n cilii P len a rii 

Q u eb ecen sis P rim i A n n o D o m in i M C M IX (Quebeci: typis “L ’action Sociale 

Lim itée,” 1912), n. 414.



CH APTER IV

TH E LEGISLA TIO N O F THE CO DE

Canon 1325, § 3. Caveant catholici ne disputationes 

. . . , publicas praesertim , cum  acatholicis habeant, sine 

venia Sanctae Sedis aut, si casus urgeat, loci O rdinarii.

A r t ic l e  i. T h e  O b j e c t  o f  t h e  L a w

I t  i s  clear from the historical background and from the w ords 

of the legislator that only formal disputations are the object of the 

law .1 M aterial disputations are not comprehended, for these are  

held betw een Catholics, and the law speaks only of disputations be

tween Catholics and non-Catholics. D ubitative disputations are not 

com prehended, for from the text of the law it is clear that the 

disputations under discussion can be licit. D ubitative disputations 

can never be licit, and thus not even the H oly See could allow  Catho

lics to participate in them .

1 It is suggested that the reader review the preliminary notions given at the 

beginning of the first part of the present w ork.

2 A yrinhac, A d m in is tra tive  L eg isla tio n  in th e N ew  C o de o f C a n o n  L a w  (New  

Y ork: Longm ans, G reen & Co., 1930), n. 16S; D e M eester, Ju ris C a n o n ic i e t 

Ju ris C a n o n ico -C iv ilis C o m p en d iu m (nova editio, ad norm am codicis juris 

canonici, 3 vols, in 4, Brugis: D esclée de Brouw er et Socii, 1921-1928), n. 1284. 

H ereafter the w ork of A yrinhac w ill be cited as A d m in is tra tive L eg isla tio n and  

the w ork of D e M eester as C o m p en d iu m .

The law has in view form al debates arranged beforehand, not 

discussions or controversies w hich arise extem poraneously in the 

course of a conversation or m eeting.2 This distinction seem s to be 

valid, for if a person becomes involved in an extemporaneous formal 

disputation, w hether public or private, he w ill of necessity have to 

judge imm ediately for him self according to the principles of the 

natural law w hether or not such participation is licit. W ith regard  

to apologetic conferences, round-table discussions, etc., it can be 

stated that as a general rule they are not affected by the law  insofar

31
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as it deals w ith disputations, the reason being that they do not par

take of the nature of a debate.

A w ritten controversy, even though it has all the elements of a 

disputation except that it is not oral, does not com e under the law .3 

H owever, the legislation of the Code regarding the censure and  

prohibition of books w ill have its effect upon such a controversy. 

The Catholic party could not publish his arguments w ithout the 

permission of his superiors.4 O n the other hand, Catholics w ould  

be forbidden to read the arguments of the non-Catholic party,5 * 7 un

less they had previously received perm ission to do so from  the proper 

authorities.®

3 A yrinhac, A d m in is tra tive L eg isla tio n , n. 165  ; V erm eersch, T h eo lo g ia e  

M ora lis P rinc ip ia -R esp on sa-C o n cilia (3. ed., 4 vols., Rom ae: U niversité G re- 

goriana, 1933), II, 52. H ereafter this w ork w ill be cited as T h eo lo g ia e M o ra lis  

P rin cip ia .

4 Canon 1385.

5 Canons 1384, 1399.

« Canon 1402.

7 Cf. su p ra , p. 29, footnote 27.

M oreover, as is evident from the context (w hich is concerned 

w ith the ecclesiastical m a gisteriu m ) and the historical background, 

the law deals only w ith disputations in m atters of faith. This 

m eans that disputations w ith non-Catholics on such topics as social 

reconstruction, labor unions, etc., are not forbidden unless one or 

m ore of the dogm as of faith are professedly included in the topic  

of debate.

A t first sight it m ay appear that a general norm is established in  

the Instruction published by the Sacred Congregation for Extraor

dinary Ecclesiastical A ffairs T w hereby all public disputations w ith 

non-Catholics are prohibited, no m atter w hat the topic of debate 

m ay be. H owever, upon close consideration of the Instruction, it 

becom es evident that disputations w ith Socialists and other non

Catholics are forbidden only insofar as they come under the decrees 

of the Sacred Congregation for the Propagation of the Faith, w hich  

decrees in turn forbid disputations w ith non-Catholics only insofar 

as these disputations em brace ex p ro fesso  any particular point w hich  

is heretical.
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The w ords “ p u b lica s p ra esertim ” indicate that public disputa

tions constitute a m ore serious problem than private disputations. 

The reasons for this are: first, the elem ent of an audience m ust be 

considered in the determ ination of the m orality of a public disputa

tion; second, a Catholic m ay participate in a public disputation  

only if he has a canonical m ission from his ecclesiastical superiors.

The question is: are private disputations forbidden in any w ay  

by the law of the Code, or is the m orality of participation in such 

disputations to be decided solely according to the principles of the 

natural law ?

The interpretation of a few of the com m entators of the text8 9 

could easily lead one to believe that som etimes, but not always, 

permission m ust be sought for participation in private disputations. 

Such an interpretation, how ever, w ould at one and the same tim e 

include private disputations w ithin the object of the law and yet 

destroy the force of the law in their regard, for the decision as to  

w hether or not perm ission is required w ould be left to the individual 

participant in each particular case. D e M eester takes a m ore posi

tive stand.

8 W ernz-V idal, Iu s C a n o n icu m  a d C o dic is N o rm a m  E xactu m (7 vols, in 8, 

Romae: apud A edes U niversitatis G regorianae, 1923-1938), Tom . IV , n. 619; 

A yrinhac, A d m in is tra tive L eg isla tio n , n. 165  ; Blat, C o m m en ta riu m  T extu s C o 

d ic is lu ris C a n on ic i (6 vols., Romae: ex Typographia Pontificis in Instituto Pii 

IX , 1921-1927), IV , n. 199. H ereafter the w ork of W ernz-V idal w ill be cited as 

Iu s C a n o n icu m  and the w ork of Blat as C o m m enta riu m .

9  C o m p end iu m , n. 1284.

D icitur tam en p ra esertim  p u b lica s prohiberi, inde concluditur 
privatas disputationes aut collationes non tantum jure naturae  
sed etiam aliquando jure ecclesiastico vetari, pro rei et adjunc
torum m omento, ubi religionis specialiter intersit, de quibus  
judicium est penes auctoritatem ecclesiasticam/*

H e apparently m aintains that all private disputations are subject to  

the approval of the ecclesiastical authorities, for despite his verbal 

distinction, if private disputations are som etimes forbidden by eccle

siastical law by reason of the topic and the circum stances, how else 

can this be effected except by previous censorship of all disputations 

on the part of the ecclesiastical authorities?
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Bouscaren  10 states clearly that in his opinion private disputa

tions are not forbidden by the law of the Code. H e explains that 

the Code uses language w hich elegantly insinuates that even private  

disputations are not to be undertaken w ithout hope of advantage, 

and that the natural law requires certain conditions w hich m ust he 

fulfilled, but he m aintains that the strict canonical requisite of 

perm ission from the H oly See does not apply to them . In support 

of his opinion he cites V erm eersch-Creusen 11 and Coronata.1-

This opinion of Bouscaren has the quality of clearness, but it 

appears to be too broad an interpretation of the law. W hile il is 

certainly true that public disputations are especially emphasized in 

the text of the law , it is equally true that private disputations arc 

included w ithin the object of the law. But if this be so, it m ust 

be adm itted that they are prohibited unless perm ission to partici

pate in them  has been obtained from the H oly See w hen this is pos

sible. The fact that G asparri, in the footnotes of his edition of the 

Code, cites only laws w hich treat of public disputations, does not 

detract from the truth of this conclusion. The w ords of the law  

are sufficiently clear to indicate that an elem ent has been added to 

the law of the Code w hich w as not contained in these previous 

pronouncem ents.

It is m aintained, therefore, that p er se the strict canonical requi

site of perm ission from the H oly See applies to both public and pri

vate disputations. H owever, because of the distinction m ade be

tw een the two types of disputations in the law it seem s reasonable 

to state that a lesser cause w ould suffice for the granting of perm is

sion to participate in a private disputation. Thus, in relation to 

private disputations, the clause “ si ca su s u rgea t” w ould be m ore 

easily verified, and w hen even the ordinary of the place cannot be 

reached, a lesser cause w ould justify participation in a private dis

putation w ithout permission.

10 “Cooperation w ith N on-Catholics, Canonical Legislation,” T h eo lo g ica l 

S tu d ies , III (1942), 505.

1 1  E p ito m e lu ris C an o n ic i (3 vols. [V ol. I, 5. ed., 1934; V ol. II, 5. ed., 1936; 

V ol. Ill, 6. ed., 1937], M echliniae-Rom ae: H . D essain), II, n. 661. H ereafter 

this w ork w ill be cited as E p ito m e.

1 2 In stitu tio n es lu ris C a n o n ic i (5 vols. [V ols. I et II, 2. ed.], Taurini: M ari- 

etti, 1933-1939), n. 912. H ereafter this w ork w ill be cited as In stitu tio n es.
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It m ust be kept in m ind that private discussions between Catho

lics and non-Catholics are not ordinarily prearranged form al dis

putations. A person w ho is a prospective convert or w ho is m erely  

seeking information can scarcely be said to be disputing. O n the 

other hand, w hen all the elements are present w hich are necessary 

to constitute a private prearranged formal disputation, the condi

tions required by the natural law for licit Catholic participation in  

such a discussion w ill only rarely be present. In tine, w hile it m ust 

be said the private disputations are com prehended w ithin the law , 

the conditions w ill rarely be present w hich w ould justify one's seek

ing permission from  the H oly See to participate in such a disputation.

The decrees of the Sacred Congregation for the Propagation of 

the Faith 13 treat of disputations w ith heretics, w hile the Code 

speaks of disputations w ith ah non-Catholics. Even though from  

the earliest days of the Church the w ord "heretic" has been used  

to signify but one type of non-Catholic, nam ely, a person w ho has 

received baptism and retains the Christian nam e, but w ho denies 

one or m ore of the revealed truths, there are good reasons for up

holding the opinion that there is no difference between the law of 

the Code and the decrees as regards this particular point. These  

are: first, the reasons given by the Sacred Congregation in pro

hibiting disputations are equally applicable to all non-Catholics, 

w hether they be heretics, apostates, schism atics, or infidels; secondly, 

the interpretation of these decrees as given by the Sacred Congre

gation for Extraordinary Ecclesiastical A ffairs indicates that they  

referred to disputations w ith all non-Catholics.

A ccording to the decree of the Sacred Congregation for Extraor

dinary Ecclesiastical A ffairs issued on January 27, 1902, “Since the 

tenets of Socialism, taken in their entirety, contain real heresies, 

those w ho are called the ‘Contradictors of Socialists' come under 

the decrees of the H oly See regarding public disputations w ith  

heretics.” A s w as m entioned in the previous chapter, in the light 

of these w ords it m ust be concluded that the decrees of the Sacred  

Congregation for the Propagation of the Faith prohibited disputa

tions not only w ith heretics but w ith all non-Catholics insofar as 

the disputation embraced ex p ro fesso any particular point w hich is

F o n tes , nn. 4428, 4457, 4467.
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heretical. Thus, according to the decrees of the Sacred Congrega

tion and the law of the Code, Catholics m ay not participate w ith 

non-Catholics in disputations, w hether the non-Catholics be heretics, 

apostates, schismatics, Jew s or infidels.

In fine, canon 1325, § 3, forbids Catholics to participate w ith  

non-Catholics in oral, prearranged, form al debates on m atters of 

faith unless they have previously obtained permission to do so from  

the proper ecclesiastical authorities.

A r t i c l e  2. Th e  Su b j e c t s  o f  t h e  L a w

A ll Catholics, according to the Code, w hether they be clerics, 

religious, or lay people, are forbidden to participate in disputations 

w ith non-Catholics. This extensive prohibition is a change from  

the law of the L ib er S ex tu s , w herein only the laity w ere forbidden  

to participate in form al disputations.14 The present law, how ever, 

is but a renew al of the prohibitions laid dow n by the various Sacred  

Congregations since the time of the Reformation.

Certainly all Catholics of the Latin Church are bound by the 

law. O riental Catholics are at least required to seek perm ission from  

the ordinary of the place, for, as w ill be show n in A rticle 4 of this 

Chapter, no person m ay licitly participate in a public form al dis

putation unless he has obtained a canonical m ission from the proper 

ecclesiastical authorities. It seem s, too, that O riental Catholics are 

bound by the law  insofar as it posits the necessity of obtaining per

m ission from the H oly See w hen this is possible. This law is not 

a purely disciplinary m easure, but a m eans of safeguarding Catho

lics from  the taint of heresy, and as such, according to canon 1, it 

is binding on O riental Catholics.

A r t ic l e  3. Su p e r io r s  F r o m  W h o m  P e r m is s io n  Is t o  

B e  O b t a in e d

A ccording to the law of the Code, Catholics m ay not participate 

in form al disputations unless they have first obtained perm ission  

from the H oly See or, in urgent cases, from the ordinary of the 

place. Since there is nothing in the nature of the question or in

14 C. 2, d e h a ereticis , V , 2 , in V I°.
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the w ording of the law to suggest that the personal intervention of 

the Suprem e Pontiff is required, it can be concluded that the term  

“H oly See” is here used to designate one of the Sacred Congrega

tions.15 M oreover, since the law is directly concerned w ith m atters 

of faith, it is obvious that the required perm ission is to be obtained  

from the Sacred Congregation of the H oly O ffice.10 A person  

directly subject to the Sacred Congregation of Religious, to the 

Sacred Congregation for the Propagation of the Faith, or to the 

Sacred O riental Congregation, m ay seek the necessary permission  

through these Congregations, but they in turn w ill have to refer 

the m atter to the H oly O ffice.17

There is no difficulty in understanding w hy in the past the Sacred  

Congregation for the Propagation of the Faith and the Sacred Con

gregation for Extraordinary Ecclesiastical A ffairs have handed dow n  

decisions in this m atter. W hen the Sacred Congregation for the 

Propagation of the Faith w as instituted by G regory X V in 1622 18 

it w as given very broad power over the territories and persons sub

ject to it. This Congregation w as under no obligation to refer 

questions of faith to the H oly O ffice. Thus it is understandable 

w hy the Sacred Congregation for the Propagation of the Faith  

handed dow n decisions concerning disputations in 1625, 1645 and  

1662.19 It w as not until 1908 that its competence w as restricted. 

In that year, Pius X , in the Constitution “ S a p ien ti co n silio ”  set forth  

that the Sacred Congregation for the Propagation of the Faith w as 

not to transact business relating to the faith. Thenceforth w hen any  

such question w as proposed to this Congregation it w as to be re

ferred to the H oly O ffice.20 Since these provisions of the Consti

tution “ S a p ien ti co nsilio ” are retained in the Code,21 it is clear 

that the Sacred Congregation for the Propagation of the Faith is 

no longer com petent to give permission for participation in dispu

tations.

15 Canon 7.

16 Canon 247, § 1.

17 Canons 251, §2; 252, §4; 257, §2.

18 Const. “ In scru ta b ili”— F o n tes , n. 199.

™  F o n tes , nn. 4428, 4457, 4467.

20 Const. “S a p ien ti co n silio ,” 29 iun. 1908— F o n tes , η. 682.

Canon 252, § 4.
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Certainly since the year 1814 the Sacred Congregation for Ex

traordinary Ecclesiastical A ffairs has been em powered to handle 

m atters w hich w ere subm itted to its examination by the Supreme 

Pontiff through the Cardinal Secretary of State. The competence  

of this Congregation varies w ith each com m ission it receives frcm . 

the H oly See. Since its competence m ay be very extensive in a 

particular case, there is no difficulty in understanding its decision  

concerning disputations w ith Socialists.2-

W hen there is danger in delay and the H oly See cannot be 

reached, the ordinary of the place m ay grant permission for a 

Catholic to participate in a formal disputation. In a broad sense 

this provision of the law m ay be said to be a particular application  

I of canon 81. A lthough the perm ission in question is not a dis

pensation strictly so-called, still both laws appear to be governed  

by the sam e principle. Thus the ordinary of the place could not 

grant the required permission unless the conditions analogous to 

those stated in canon 81 w ere present. In other w ords, the ordinary  

of the place could not of his ow n accord allow a Catholic to partici

pate in a formal disputation unless it w ere prudently foreseen that 

the postponem ent of this disputation until such time as the perm is- 

: sion of the H oly See could be obtained w ould result in grave harm

to the Church.

These conditions are not nearly so form idable as they m ay at 

first seem, for in practice, once it is granted that recourse cannot 

be had to the H oly See, the ordinary of the place could grant a 

J Catholic permission to participate in any form al disputation in

ij w hich there is a w ell-founded hope that the net results of the dis-

lj putation w ill be beneficial to the cause of Christ. This is so be-

cause the failure to take advantage of this w ell-founded hope 

j w ould necessarily involve a danger of grave harm to the Church.

i G ranted that recourse cannot be had to the H oly See and that

there is danger in delay, perm ission to participate in formal dis

putations is to be obtained from the ordinary of the place w here 

I the disputation is to be held. W ith the exception of m ajor supe

riors in clerical exempt religious institutes all those enum erated in 

canon 198, § I, are ordinaries of places.

32 N . 8— F o n tes , n. 6416.
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W ith regard to his ow n proper subjects, the decision as to  

w hether or not perm ission should be granted w ill rest entirely w ith  

the ordinary of the place. By analogy w ith the legislation on preach

ing it seem s that a religious w ould need the consent of his superior 

before he could take advantage of the perm ission obtained from  

the ordinary of the place.2" So too it seems that the ordinary of 

the place could not grant perm ission to a laym an or priest from  

another diocese unless he had first obtained the necessary creden

tials from  the proper ordinary of the person in question.21

There could arise a case w herein a Catholic, if he w ere not able 

to have recourse to the H oly See or to the local ordinary, w ould  

have to decide for him self w hether or not he could licitly participate 

in a particular formal disputation. U nder such circumstances the 

law w ould cease, and he could take part in the disputation, if it 

w ere prudently foreseen that the postponem ent of this disputation 

until such tim e as the higher ecclesiastical authorities could be 

reached w ould result in grave harm to the Church.

A r t i c l e  4. Th e  R e a s o n s  f o r  Se e k in g  Pe r m is s io n

The office of preaching the Catholic faith is comm itted especially 

to the Rom an Pontiff for the U niversal Church, and to the bishops 

for their respective dioceses.2 ’’ M oreover, no one is allowed to exer

cise the m inistry of preaching, unless he has received a canonical 

m ission to do so.26 These law s of the Code are not simply dis

ciplinary m easures. They flow from the very constitution of the 

Church. The sacred deposit of revealed truth has been entrusted  

by Christ to a permanent and official teaching body. By divine 

right the Rom an Pontiff for the U niversal Church and the bishops 

for their respective dioceses are the adm inistrators of this super

natural deposit. N o other person has the right publicly to explain  

or defend the truths contained therein unless he has first obtained  

the authorization of these official guardians. It is the office and the 

duty of the Rom an Pontiff and of the bishops to spread the know l-

23 Canon 1339, § 2.

24 Canon 1 3 4 1 , § 1.

25 Canon 1327.

26 Canon 1328.
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edge of these truths and to defend them w hen necessary. A ll others 

w ho take up this w ork do so only by virtue of a participation in 

the episcopal office.

These principles are the foundations upon w hich the law s con

cerning the giving of catechetical instruction 27 and the preaching of 

sermons 28 are based. These principles, m oreover, are the funda

m ental guides in the understanding of any law s or regulations w hich  

concern a public exposition or defense of the faith.

Thus it seems clear w hy Catholics, before they m ay participate 

in public disputations or conferences w ith non-Catholics on religious 

m atters, m ust have the permission of at least the local ordinary. 

Such participation involves an exposition of the faith w hich is gen

erically the sam e as that entailed in the giving of catechetical in

structions and the preaching of sermons, and it requires, therefore, 

a special canonical m ission.29

From  this it follows that the necessity of seeking permission for 

participation in public disputations and conferences on m atters of 

faith is not simply a disciplinary m easure. It is a necessary conse

quence flow ing from  the public law  of the Church. This conclusion  

helps to clear up tw o im portant questions. First, it m eans that 

O riental Catholics are also bound by the law at least insofar as 

the perm ission of the local ordinary is required for participation in  

public disputations. Secondly, it m eans that public conferences on  

religious m atters, as opposed to disputations strictly so-called, do  

come under the law  because participation in these conferences neces

sarily entails a public exposition of faith.30

Even granted, how ever, that the m atter of the law, at least inso

far as it treats of public disputations, is a public question, this only  

explains the law insofar as it requires at least the perm ission of the 

local ordinary for participation in such disputations. The question 

still remains as to w hy the local ordinary can grant permission only  

in urgent cases, inasmuch as in all other cases the m atter is reserved

2?Canons 1329-1336.

28 Canons 1337-1348.

29 D e M eester, C o m p en d iu m , n. 1284; W em z-V idal, Iu s C a n on icum , Tom. 

IV , n. 619.

30 For a m ore detailed treatm ent of this point, see pp. 69-70.
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to the H oly See. The problem is obviously a ca u sa m a io r, i. e ., a 

m atter of such great im portance that it is reserved to the Rom an 

Pontiff either by its nature or by positive law.31 32

31 Canon 220.

32 Ryan, P rin c ip les o f E p iscop a l Ju risd ic tio n , The Catholic U niversity of 

A m erica Canon Law Studies, n. 120 (W ashington, D . C.: The Catholic U niver

sity of A m erica Press, 1939), pp. 66-67, 91-92.

M atters w hich are reserved to the Roman Pontiff by their nature 

are ca u sae m a io res, either essen tia les or p er se . C a u sa e m a io res  

essen tia les embrace those m atters for w hich the ordinary pow er of 

the residential bishop is essentially inadequate, precisely because 

they are only relatively diocesan in as far as they apply antecedently  

to and irrespective of any territorial division of the U niversal Church. 

They include those m atters w hich require infallibility of doctrine 

and w hich are contained in the dogmatic laws subsequent to it, as 

w ell as those purely disciplinary laws w hich concern the status 

of the U niversal Church. C a u sa e m a io res p er se are those w hich  

arise consequent to the territorial division of the Church from the 

relation of the individual dioceses to the central authority or of one 

diocese to another. M atters w hich are reserved to the Roman Pon

tiff by positive law are called ca u sa e m a io res p er a cc id en s. Such  

m atters are potentially subject to the bishop ’s jurisdiction, yet have 

been actually subjected by positive ecclesiastical legislation to the 

higher authority of the Pope.82

The granting of permission to participate in a public form al 

disputation is obviously not a ca u sa m a io r p er se . W ith equal cer

tainty it can be said that it is not to be included among those m at

ters w hich require infallibility of doctrine or w hich are contained in 

the dogmatic law s subsequent to this infallibility. Finally, al

though this law does, in a sense, affect every person in the Church, 

it seem s impossible to prove that d e iu re the intervention of the 

H oly See is necessary for the preservation of the principle em bodied 

in the law . A final argument to prove that this m atter is not a 

ca u sa m a io r essen tia lis or a ca u sa m a io r p er se is the fact that the 

granting of perm ission to participate in formal public disputations  

w as never reserved during the first sixteen centuries of the Church ’s 

existence.
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It rem ains, then, that this m atter is reserved to the Rom an Pon

tiff by positive law, and it is therefore a ca u sa  m a ior  p er a cc id en s. It 

is potentially subject to the bishop ’s jurisdiction, yet has been actu

ally subjected by positive ecclesiastical legislation to the higher 

authority of the Pope. The reason is briefly this: granted that pub

lic form al disputations are licit in them selves and in their purpose, 

the circum stances requisite for licitness are rarely present; and  

therefore the H oly See w ishes to control the circumstances by re

quiring special perm ission in every case/3

A s has been pointed out, the fundam ental legal reason w hy a 

Catholic m ay not participate in a public form al disputation w ithout 

having first obtained the perm ission of at least the local ordinary is 

that such participation requires a canonical m ission. It should be 

noted, how ever, that the decrees of the Sacred Congregations and  

the comm entators (both of the L ib er S ex tu s and of the Code) do  

not lay great stress on this legal reason. They explain the necessity  

of the law chiefly on m oral grounds, for exam ple, because of the 

danger that, either by reason of the loquacity and boldness of the 

adversaries or the acclamations of the crowd, the truth w ill be 

shouted dow n and falsehood w ill prevail. The fact that the perm is

sion of the H oly See is required— since the necessity of this step  

cannot be proved from the constitution of the Church— is further 

reason for saying that disputations are considered as a separate en

tity in the Code, not because of any canonical m ission involved, 

but because they are fraught w ith dangers for Catholic participants 

and listeners.

The inclusion of private disputations w ithin the object of the 

law is also best explained on m oral, rather than legal, grounds. 

W hen all the elem ents are present w hich are necessary to constitute  

a private prearranged formal disputation the dangers involved in  

such a discussion w ill ordinarily far outw eigh the possible good  

results to be expected. Thus, in order to safeguard the faith of 

her children, the Church has deem ed it necessary to prohibit Catho

lics from participating in private disputations, unless permission to

33 Bouscaren, “Cooperation w ith N on-Catholics, Canonical Legislation,” 

T h eolo g ica l S tu d ies , III (1942), 504.
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do so has been obtained from  the H oly See or, in urgent cases, from  

the local ordinary,

A r t i c l e  5. Pu n is h m e n t s

The only punishm ent enacted by the general law previous to the 

Code w as the jeren d a c  sen ten tia e penalty of the L ib er  S ex tu s w hereby  

the punishm ent of excom m unication w as to be m eted out to those 

lay people w ho entered into formal disputations, w hether public or 

private, w ithout having first obtained the perm ission of the proper 

ecclesiastical authorities. This punishm ent has been abrogated by  

the Code.3 '1

A lthough no specific penalty is enacted by the Code for those 

w ho participate in form al disputations w ithout perm ission, such per

sons could, nevertheless, be punished by the ordinary in virtue of 

canon 2222, § 1. This is so because a person w ho w ould know ingly  

and w ilfully perform a given act w ithout having first obtained the 

required perm ission of the H oly See w ould necessarily be guilty 

of an especially grave transgression of the law. M oreover, scandal 

could very easily arise if it w ere publicly know n that the disputa

tion w as entered into w ithout perm ission.

24 Canon 6, 5°.



CON CLU SIO NS A ND SU M M ARY

1. O f the three types of disputations, m aterial, dubitative, and  

form al, only dubitative disputations are absolutely prohibited by  

the natural law. M aterial and formal disputations are in them 

selves licit. Prescinding from ecclesiastical legislation, the licitness 

of any particular m aterial or form al disputation w ill be determ ined 

by a consideration of the intentions of the participants, the audi

ence, the object, the circum stances and the end of the disputation.

2. Ecclesiastical legislation concerning m aterial disputations has 

been confined to an explanation of the provisions of the natural 

law as affecting such disputations. The prohibition of the natural 

law against dubitative disputations has been explicitly prom ulgated  

by the Church since the first days of her existence.

3. The first legislation treating of form al disputations appeared  

in the thirteenth century w hen according to the law of the L ib er  

S ex tu s lay people w ere forbidden to participate in public or private  

form al disputations. The violators of this law, w hich w as in force 

until the advent of the Code, w ere subject to the feren d a e sen ten tia e  

penalty of excom munication.

4. The next developm ent cam e after the Protestant Revolt, 

that is, in the seventeenth, or possibly the sixteenth century. A t 

that time all Catholics, clerics and lay people, w ere forbidden to  

participate in public formal disputations unless they had previously  

received perm ission to do so from the H oly See.

5. A ccording to canon 1325, § 3, all Catholics are forbidden to  

participate in formal disputations (prearranged oral debates on m at

ters of faith w ith heretics, schism atics, apostates, Jew s or infidels) 

unless they have previously received perm ission to do so from the 

H oly O ffice or, in urgent cases, from the ordinary of the place w here 

the disputation is to be held. The law ceases to bind if in a given 

case even the ordinary of the place cannot be reached.

6. Insofar as it prescribes the necessity of obtaining the per

m ission of the local ordinary for participation in public disputations, 

the law of the Code is but a necessary consequence of the consti-

44
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tutional law of the Church, according to w hich no Catholic m ay  

publicly expose or defend the truths of faith unless he has previ

ously received perm ission to do so from the official custodians of 

those truths. A s regards the necessity of obtaining the perm ission 

of the H oly See, it seem s that the m atter is only a ca u sa m a io r p er  

a ccid en s, that is, w hile it is potentially subject to the bishop ’s juris

diction, it has been actually subjected by positive ecclesiastical 

legislation to the higher authority of the Pope. The inclusion of 

private disputations w ithin the object of the law constitutes a disci

plinary m easure on the part of the Chuch to safeguard the faith  

of her children.

J



P a r t  II

C o n f e r e n c e s

PRELIM IN A RY N OTIO NS

A c o n f e r e n c e , for present purposes, m ay be described as any  

discussion of a form al nature between Catholics and non-Catholics 

other than a form al disputation. Such a m eeting differs specifically  

from  a disputation in that the note of opposition betw een the parties 

involved (w hich characterizes disputations) is altogether lacking. 

There is no question of one group trying to overcome the other bv 

force of argument or rhetoric.

O nly those conferences w ill be considered in w hich Catholics 

and non-Catholics participate as m embers of their respective reli

gious bodies. Thus there w ill be no discussion of conferences in 

w hich Catholics and non-Catholics participate w ithout paying any  

particular attention to their religious beliefs, as for example in m eet

ings held by social or athletic clubs.

There are two fundam ental types of conferences between reli

gious bodies as such. O ne type is held for the specific and im mediate 

purpose of bringing one or m ore non-Catholics into the true Church 

of Christ. Such a conference is of course good and laudable, yet 

before it can be entered into certain precautions m ust be taken lest 

there be any w hittling dow n of dogmatic truths. In all other cases 

the religions involved preserve their peculiar identity before and  

after the conference. The m utual antagonism and rivalry of dis

putations are replaced by m utual collaboration and cooperation. 

W ith the recognition and acknow ledgm ent of differences the m em 

bers of the various religious groups strive for one end by m eans 

of com m on or parallel action.

Conferences of this second type have com e into prom inence dur

ing the nineteenth and twentieth centuries. They have been fos

tered by the conviction that a lim ited cooperation betw een the m em 

bers of the various religious bodies is good and at times even neces-; 
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sary. This conviction derives from a num ber of causes: I be nec

essary and frequent interm ingling of Catholics and non-Catholics in  

daily life, the increased facilities of comm unication, the influence 

of education, the fear of a revival of the religious persecutions w hich  

have m arked the history of the U nited States and other countries, 

the healthy reaction of all fair-m inded people against the tactics of 

such organizations as the K u K lux K lan and the A merican Protective 

A ssociation, the grow th of organizations w hich are diabolically op

posed to the fundam ental tenets held alike by ali established reli

gions, the realization that there can be no social or political unity  

w ithout religious unity, the theory that a definite step w ill have 

been taken toward religious unity if there is unity (based on the 

natural law) in respect to m oral, social, and polit real issues. Finally, 

the m otive cause of m any of these conferences has been the errone

ous conviction that no one religion exists by divine right to the 

exclusion of all others. A s w ill be readily understood, this convic

tion has frequently fostered, and in turn has been fostered by, the 

causes listed above.1

1 M any of these causes are listed by Connell.— “Catholics and ‘Inter-faith ’ 

G roups,” T h e E cclesia stica l R eview , C X (1941), 340. N either list is intended to  

em brace all the possible causes.

2 Connell, ib id em , pp. 337-339.

Conferences of this second type m ay be divided into three 

groups: (1) those w hich aim at a union of the churches w ith due 

allow ance for particular differences; (2) those w hich strive for 

m utual tolerance w ithout form al union, and (3) those w hich are 

concerned prim arily w ith m oral, social or civic issues.

The m orality of Catholic participation in such conferences w ill 

be regulated by tw o basic principles.2 The first is the law of fra

ternal charity. Regardless of his race, creed, or color, every m an  

has a claim to the supernatural love of his fellow m an because he 

is m ade to the im age of G od and is at least potentially the recipient 

of sanctifying grace. The second principle is the fundamental doc

trine that Catholicism  is the only true religion and that its accept

ance is obligatory by divine law on all m ankind. Thus a Catholic  

m ay not give positive approval or assistance to the propagation of
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a non-Catholic religion, for no religion but the Catholic religion has 

an objective right to exist in the light of the divine law.

W isdom and prudence are needed to balance properly the re

quirem ents of both principles, for undue emphasis on one can easily  

lead to the violation of the other. The Catholic w ho hates heresy  

m ay easily find him self hating the heretic; on the other hand, the 

Catholic w ho strives earnestly to be charitable toward his non

Catholic friends m ay easily becom e guilty of statem ents and conduct 

fostering the erroneous doctrines of indifferentism and liberalism .

In the light of these principles certain conclusions are evident. 

Participation in conferences w hich aim at a union of the churches  

w ith due allowance for particular differences, that is, on the basis 

of a low est com mon denominator, is forbidden to Catholics. Par

ticipation in conferences w hich serve to prom ote tolerance, if they  

strive to imbue the participants w ith a respect for the diverse reli

gions of others, is likew ise forbidden to Catholics. There is but one 

-true religion and there can be no tolerance of, m uch less respect for, 

religious beliefs opposed to it. The practical identity of the tw o 

types of conferences discussed in this paragraph is brought out by  

the responses of the H oly O ffice.3

3 These responses w ill be discussed at length in the follow ing Chapter.

O n the other hand, participation in conferences w hich deal w ith  

m oral, social, or civic issues, or w hich serve to promote a spirit of 

fraternal charity, m ay be licit to Catholics, provided that the danger 

of religious indifferentism has been sufficiently guarded against. 

Such participation m ay be laudable and even necessary w hen it is 

the best m eans that m en of differing religious beliefs have of fight

ing a com mon foe. Catholics, how ever, m ust always be aw are that 

the cooperation entailed in these conferences is but a secondary  

solution to the problem s w hich exist today. Such cooperation is in  

itself licit only because the ideal solution, the union of all m en 

w ithin the M ystical Body of Christ, the Roman Catholic Church, 

is not practicable at the present time.

It has been said that religious indifferentism m ust be guarded 

against. The danger of a display of indifferentism is present in the 

very holding of such conferences, because to the onlooker at least 
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there is present a certain basis of equality am ong the various reli

gions. M oreover, a great m any non-Catholics have no conception  

of any one religion existing by divine right. Too often the opinion  

is voiced that it m akes no difference w hether a person belongs 

to this or that religion as long as he is sincere in his particular 

religious convictions and leads a good life. This air of indifference 

w ill naturally m ake itself felt at conferences in w hich these non

Catholics take part. The danger deriving from indifferentism is 

further augm ented by the not infrequent erroneous statements of 

Catholics and non-Catholics alike as regards the relationships ci 

the various religious groups.

It can be seen, therefore, that although a great am ount of good  

is to be expected from these conferences, an equally great am ount 

o f evil is to be avoided. It can be understood, too, w hy the Church 

has proceeded cautiously in her regulations concerning C a th o lic  

participation in these conferences. These regulations are of par

ticular interest to the canonist, to w hom  the problem  presents a tw o

fold question. H as the Church seen fit explicitly and absolutely  

to forbid Catholics from participating in one or m ore of these  

types of conferences? If, and w hen, participation in these con

ferences is not explicitly and absolutely forbidden, does it suffice 

for a Catholic to regulate his conduct according to the principles 

of the natural law, or is he further bound by ecclesiastical legisla

tion, for exam ple, does he require the permission of his superiors 

before he m ay licitly participate in one of these conferences?

Besides the legislation w hich m ay be found in the Code, there  

are several pronouncem ents of the H oly See regarding the participa

tion of Catholics in these conferences. It has been deem ed neces

sary to consider at length the conferences w hich occasioned these  

pronouncements in order that the pronouncem ents themselves m ay  

be properly understood. M oreover, since the pronouncem ents w hich  

have been m ade since the advent of the Code are m ore closely  

allied w ith the pronouncem ents w hich preceded the Code than w ith  

the legislation of the Code itself, all of these pronouncem ents, both  

those w hich preceded and those w hich follow ed the Code, w ill be 

considered before a treatm ent of the legislation of the Code is 

undertaken.



CHAPTER V

CO NFERENCES BEFO RE THE COD E

A r t ic l e  1. Th e  A s s o c ia t io n  f o r  t h e  P r o m o t io n  o f  

t h e  U n io n  o f  Ch r is t e n d o m

A b o u t  the year 1850 a m ovement w as undertaken by a group  

of A nglicans to bring about a corporate reunion betw een the A ngli

can Church and the Church of Rome. A m brose Phillipps D e Lisle 

(1809-1878), a convert to Catholicism, becam e zealously interested  

in the m ovem ent, and sent a glow ing, perhaps exaggerated, account 

of it to Cardinal Barnabo, then the Prefect of the Sacred Congre

gation for the Propagation of the Faith. In a letter to D e Lisle 

the Cardinal voiced his approval,1 and D e Lisle took this as a sign  

that he w as to take an active part in the m ovem ent. A s a result 

he m et w ith the A nglicans on July 4, 1857, and sent the resolutions 

of this m eeting to the Cardinal. These resolutions w ere: first, the 

vote of a golden chalice to H is Em inence as a token of gratitude  

and as a pledge of the hoped-for reunion between the English and  

the Rom an Churches; second, the foundation of an A ssociation of 

prayer, for w hich the Pope w as asked to grant an indulgence, w hich  

should be, if possible, extended to A nglicans. O n Septem ber 8 of 

the sam e year the articles of the A ssociation for the Prom otion of 

the U nion of Christendom  w ere draw n up by F. G . Lee (an A nglican  

m inister) and D e Lisle.2

1 Perhaps it is this letter to w hich Slosser (a non-Catholic) refers w hen he 

says that the Pope blessed the m ovement at its inception.— C h ristia n U n ity , Its  

H isto ry a nd C h a llen g e (London: K egan Paul, Trench, Trubner & Co., Ltd., 

1929), p. 214.

It is erroneous, how ever, to draw such a conclusion from this letter since 

the A ssociation for the Prom otion of the U nion of Christendom had not yet 

been founded at the time this letter w as w ritten. M oreover, the Cardinal only  

praised the fact that a number of A nglicans w ere seeking to be reunited w ith the 

Catholic Church. A t that tim e he knew nothing of the errors inherent in the 

m ovement.

2 Except w here it is otherw ise noted, the historical facts concerning the

SO
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The m ajority of English Catholics opposed the m ovem ent and  

they voiced their disapproval on the following grounds: first, at 

least the A nglican m embers of the A ssociation believed in the 

"branch theory/ ’ namely, that the A nglican, O rthodox, and Rom an  

Catholic Churches w ere equal m embers of the one Church of Christ: 

second, the m ovem ent fostered a neglect of individual conversions: 

third, the comparative size of the A nglican bloc and the num ber 

of Catholics interested in the m ovement had been grossly exagger

ated. Inasmuch as the m em bers of (he m ovement w ere w ont to 

m isconstrue his notions of corporate union as expressed in a L eiter  

o n  C a th o lic U n ity w ritten to the Earl of Shrewsbury, Cardinal ’vise

m an (1802-1865) w as constrained to m ake a report to the Sacred  

Congregation for the Propagation of the Faith m aking clear his posi

tion in the m atter.3

Cardinal Barnabo, in a letter to D e Lisle, refused to accept 

the chalice w hich had been offered to him on the grounds that the 

acceptance of such a gift w ould seem  to im ply that the Sacred Con

gregation, of w hich he w as the president, assented to, or connived 

at, false doctrine.

The A ssociation, founded in the year 1857, continued to expand  

until 1864. M em bership w as offered to adherents of the Rom an  

> ' Catholic, G reek-Schism atic and A nglican com munions. Prayers and  

M asses w ere to be offered by all m em bers for the intention that 

' these three com munions m ight be united in one. N o discussion of 

religious differences w as allow ed. Each m ember w as to follow the 

teachings of his ow n com munion.

A lthough Catholics w ere not officially prohibited from becom ing  

m embers, the attitude of the English hierarchy tow ard the A ssocia

tion becam e increasingly hostile w ith each passing year. This w as 

due to the criticisms already m entioned and to the nature of som e

A ssociation for the Prom otion of the U nion of Christendom have been taken  

from Thureau-D angin ’s T h e . E n g lish C a tho lic R eviva l in th e N in eteen th C en 

tury (revised and re-edited from a translation by the late W ilfred W ilberforce, 

2 vols., London: Sim pkin, M arshall, H am ilton, K ent & Co., Ltd., 1914), II, 

184-202.

3 W ard, L ife a n d T im es o f C a rd in a l W isem a n (2. ed., 2 vols., London: Long

m ans, G reen & Co., 1897), I, 401-406; II, 474-491.

L',
L ■ 
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of the articles published in the official organ of the A ssociation, 

T h e U n io n  R eview . This review, besides the fact that it contained 

questionable doctrines in m atters of faith, had become a m edium  

through  w hich certain  dissatisfied Catholic priests w ere able to attack  

the hierarchy and traditional ecclesiastical legislation.

A variety of causes, then, prom pted Cardinal W iseman and the 

other English bishops to m em orialize the Sacred Congregation for 

the Propagation of the Faith in 1864 4 on the participation of Catho

lics in the A ssociation. The result w as a severe letter from the 

Sacred Congregation condemning this and similar societies.5

4 Slosser (o p . c it., p. 214) states that the scheme w as blessed as late as 1863 

w hen one of the English Secretaries w as granted an audience by the Pope. This 

fact is not verified by any official docum ent, nor is it likely, in view  of the events 

w hich w ere taking place in England at the tim e, that the Pope blessed the A sso

ciation as such. Probably, as in the case of Cardinal Bamabo, he m erely ap

proved the fact that a group of A nglicans w ere seeking to be reunited to the 

true Church of Christ.

5 16 sept. 1864— A A S , X I (1919), 310-312. This letter is found only in the 

A A S for the year 1919, w hen it w as republished for the reasons stated in the 

final chapter.

It is strongly asserted in this letter that true Christian unity is 

to be prayed for and w orked for but

. . . quod Christifideles et ecclesiastici viri, haereticorum ductu  
et, quod peius est, iuxta intentionem  haeresi quam  m axim e pollu
tam  et infectam , pro Christiana unitate orent, tolerari nullo m odo  
potest.

The bishops w ere advised to w arn the faithful of the errors and  

evils w hich are bound to result from  such a society. They are coun

seled

. . . ut edoceantur fideles ne haereticorum  ductu hanc cum  iisdem  
haereticis et schism aticis societatem ineant. . . . Caveant igitur 
sum mo studio Christifideles ne hisce societatibus coniungantur, 
quibus salva fidei integritate nequeunt adhaerere.

Indifferentism and scandal are show n to be two of the evils w hich  

m ay result, and finally,

M axima igitur sollicitudine curandum est, ne Catholici, vel 
specie pietatis vel m ala sententia decepti, Societati, de qua hic 
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habitus est sermo, aliisque sim ilibus adscribantur vel quoquo- 
m odo foveant, et ne, fallaci novae Christianae unitatis desiderio  
abrepti, ab ea desciscant unitate perfecta, quae m irabili m unere 

gratiae D ei in Petri soliditate consistit.

U pon the publication of this letter the A nglican reunionists 

w rote a reply to the H oly O ffice in w hich they sorrow fully and  

respectfully protested that their intentions had been m isinterpreted. 

They asked Cardinal W isem an to present this letter to Rome in their 

behalf. Before anything could be done, how ever, W isem an died  

and w as succeeded by M anning. The new archbishop permitted  

the letter to be presented to the H oly O ffice, but suggested at the 

sam e time that Rome take a firm stand and put a stop to the w hole 

affair.® This occasioned another letter from the H oly O ffice, a letter 

to certain English Puseyites.7 This letter w as not as ostensibly 

severe as the first, but it contained substantiali)· ’ the sam e m essage. 

The true notion of Catholic unity w as expounded and the ‘‘branch  

theory” w as show n to be false. It w as explained w hy Catholics 

had been forbidden to participate in societies established for the 

promotion of the unity of Christendom as the Puseyites understood  

this unity.

These letters sounded the death-knell of the A ssociation. Catho

lics, including D e Lisle, imm ediately w ithdrew their m em bership. 

The A ssociation continued in existence for som e years after its 

condemnation by the H oly O ffice, but never attained any far-reach 

ing influence.

From a canonical viewpoint there is little to be said concerning  

these letters of the H oly O ffice. In condem ning societies (and  

therefore m eetings and conferences sponsored by these societies) 

w hich are founded for the purpose of uniting all Christians in one

® M anning (1808-1892) had no sym pathy w ith the m ovem ent and very little  

for its adherents. H e did not agree that their intentions had been m isinter

preted. W iseman, until his attitude changed under M anning ’s influence, and  

N ew m an, although they did not believe in the m ovem ent, did not favor a harsh  

condem nation because they respected the good-will and earnest intentions of the 

participants, especially the Catholics.

7 8 nov. 1865— A A S , X I (1919), 312-316. This letter appears only in the 

A A S  fo r th e  yea r 1919, w hen it w as republished for reasons w hich w ill be stated  

in the final chapter.
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federation w ithout the com plete subm ission of one and all to lhe 

Catholic Church in m atters of faith and m orals, the Sacred Con

gregation is m erely putting into explicit terms a clear precept of 

the divine natural and positive law. Briefly, the letters prohibit 

participation in two types of conferences: those w hich aim at a 

union of the churches w ith due allowance for particular differences, 

that-is, on the basis of a lowest comm on denominator; and those 

w 'hich strive to prom ote tolerance by im buing the participants w ith  

a respect for the diverse religions of others. It is obvious that these 

tw o prohibitions are still in effect.

A r t i c l e  2. Th e  W o r l d ’s  Pa r l i a m e n t  o f  R e l ig io n s

The W orld ’s Parliament of Religions, to w hich delegates from  all 

religions of the w orld w ere invited, w as held in Chicago in 1893 in 

connection w ith the Colum bian Exposition. A com plete account 

of the purpose, organization, and proceedings of the Parliament has 

been edited by a Presbyterian m inister, John H enry Barrows, the 

Chairman of the G eneral Com mittee on Religious Congresses of 

the W orld ’s Congress A uxiliary.8

8 T h e W o rld ’s P a rlia m en t o f R elig io n s (2 vols., Chicago: The Parliament 

Publishing Co., 1893).

0  O p . o il., I, 18.

The objects proposed for the Parliament w ere as follow s:9

1. To bring together in conference for the first tim e in his
tory the leading representatives of the great H istoric Religions 
of the w orld.

2. To show to m en, in the m ost impressive w ay, w hat and 
how m any im portant truths the various Religions hold in com 
m on.

3. To promote and deepen the spirit of hum an brotherhood  
am ong religious m en of diverse faiths, through friendly confer
ence and m utual good understanding, w hile not seeking to foster 
the temper of indifferentism , and not striving to achieve any out
w ard and formal unity.

4. To set forth, by those m ost com petent to speak, w hat are 
deem ed the important distinctive truths held and taught by each  
Religion, and by the various chief branches of Christendom .

5. To indicate the impregnable foundations of Theism , and
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the reasons for m an ’s faith in Im mortality, and thus to unite 
1 and strengthen the forces w hich are adverse to a m aterialistic
. philosophy of the universe.

6. To secure from  leading scholars, representing the Brahm an, 
Buddhist, Confucian, Parsee, M ohamm edan, Jewish and other 

Faiths, and from representatives of tire various Churches of 
Christendom , full and accurate statem ents of the spiritual and  
other effects of the Religions w hich they hold upon the Litera

ture, A rt, Comm erce, G overnm ent, D om estic and Social life of
: the peoples am ong w hom these Faiths have prevailed.

7. To inquire w hat light each Religion has afforded, or m ay  
afford, to the other Religions of the w orld.

. 8. To set forth, for perm anent record to be published to the
w orld, an accurate and authoritative account of the present 
condition and outlook of Religion am ong the leading nations 
of the earth.

9. To discover, from com petent m en, w hat light Religion  
has to throw  on the great problem s of the present age, especially 
the im portant questions connected w ith Temperance, Labor, 

Education, W ealth and Poverty.
i 10. To bring the nations of the earth into a m ore friendly
; fellowship, in the hope of securing perm anent international

peace.

i The purpose of the Parliam ent is further elucidated in the Prelim i-

i - nary A ddress sent out to the w orld by the G eneral Comm ittee in

! 1891.10

The idea of the W orld Congress w as alm ost universally approved, 

i yet there w ere notes of dissent.11 It is interesting to note that the

A rchbishop of Canterbury disapproved of the Parliam ent on the 

grounds that since the Christian religion is the one true religion it 

could not becom e a m em ber of a Parliam ent of religions, since then  

it w ould have to assum e the equality of other m em bers and the parity  

of their positions and claim s.12

A ccording to D r. Barrows,

«  O p . c it., I, io.

1 1  o p . c it., I, 18-26.

In a pam phlet entitled S ea rch L ig h t, T h e T estim o n y o f th e B ib le V ersu s th e  

P a rlia m en t o f th e R elig io n s (D es M oines: Iowa Printing Co., 1893) the Rev. 

A . C. Tris bitterly criticizes the Parliam ent.

lg O p . c it., I, 21-22.
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. . . the Catholic A rchbishops of A merica, at their m eeting in 
N ew Y ork in N ovember, 1892, took action approving the par
ticipation of the Catholic Church in the Parliam ent and ap
pointed the Rt. Rev. John J. K eane, the able and liberal-minded 
Rector of the Catholic U niversity of A merica in W ashington, 
to arrange w ith the G eneral Comm ittee for the proper and ade
quate presentation of the Catholic doctrine on the quest  ions 
com ing before the Parliament.13

Several m embers of the Catholic hierarchy played prom inent rôles in 

the Parliam ent. Cardinal G ibbons (1834-1921), A rchbishop Ireland  

(1838-1918) of St. Paul (a m em ber of the A dvisory Council) and  

Bishop K eane (1839-1918) w rote letters heartily approving of the 

Parliament.14 A t the opening session the people w ere led by the 

Cardinal in the Lord ’s Prayer,15 and w ere later addressed by him,!,; 

by A rchbishop Feehan (1829-1902) of Chicago (a m em ber of the 

G eneral Comm ittee)17 and by A rchbishop Redw ood (1839-1935) 

of N ew Zealand.18 D uring the course of the Parliament papers 

w ere read by the Cardinal and Bishop K eane.19

A bout two years after the close of the Parliament, on Septem ber 

18, 1895, in a letter to the then A postolic D elegate to the U nited  

States, later Cardinal Satolli (1839-1910), Leo X III tem perately  

discountenanced participation by Catholics in such prom iscuous reli

gious m eetings.20

Coetus in foederatis A m ericae civitatibus celebrari subinde 
novim us in quos viri promiscue conveniant tum e catholico no
m ine, tum ex iis qui a catholica ecclesia dissident, sim ul de 
religione rectisque m oribus acturi. In hoc quidem studium ag
noscim us religiosae rei, quo gens ista ardentius in dies fertur. 
A t quam vis comm unes hi coetus ad hunc diem prudenti silentio 
tolerati sunt, consultius tamen videatur si catholici homines 
suos seorsum  conventus agant: quorum tam en utilitas ne in ipso  
unice derivetur, ea lege indici poterunt, ut aditus audiendum  
universis patent, iis etiam qui ab Ecclesia catholica seiunguntur.

1 3  O p . c it., I, 15.

1 4  O p . c it., I, 1 4 , 16-17.

1 5  O p . c it., I, 67.

1 6  O p . c it., I, 80-81.

1 7  O p . c it., I, 79-80.

1 8  O p . c it., I, 94-95.

1 0  O p . c it., I, 485-493; II, 882-888, 1032-1036, 1331-1338.

20 S3'. D . N . L eo n is X III A cta (6 vols., Brugis et Insulis, 1887-1900), V I, 97.
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This letter; in the light of the history of the W orld's Parliament 

of Religions; appears to be directed against that type of m eeting  

between Catholics and non-Catholics in w hich a real and imm ediate  

danger of indifferentism is present. Such a m eeting differs specifi

cally from conferences w hich aim at union on the basis of a lowest 

com mon denominator or w hich strive directly to im bue their par

ticipants w ith a respect for the diverse religions of others. If this 

w ere not the case, Leo X III w ould not have couched his reproof 

in such m ild term s. M oreover, the character of the Catholic par

ticipants m ust be taken into consideration. U ntil the opposite is 

proved, it m ay be presum ed that m en of their m oral and intellectual 

qualities w ould not have heartily approved, even unconsciously, of 

a m ovem ent w hich w as intrinsically evil.

D iscussions on religion and m orality between Catholics and non

Catholics are not forbidden in themselves, since it is suggested that 

they m ay be held under Catholic auspices. This fact lends w eight 

to the conclusion that these discussions are not. always intrinsically  

evil (as w as decided in the case of the A ssociation for the Promotion  

of the U nion of Christendom ), but are som etimes to be judged as 

licit or illicit according to their extrinsic circumstances. W here  

the circumstances are such (as w as decided in the case of the 

W orld ’s Parliament of Religions) that a real and im mediate danger 

of indifferentism is present because of the fact that the different 

religions, as such, seem to be placed on a basis of equality. Catholic 

participation is necessarily forbidden.



CH APTER V I

CO NFERENCES A FTER THE CO DE

A r t i c l e  1. U n io n -o f -t h e -Ch u r c h  M e e t in g s

Be g in n in g  in 1910, the Episcopal Church in the U nited States 

sponsored a W orld Conference on Faith and O rder. The invitation  

to participate w as extended to all churches w hich accepted the fact 

and doctrine of the Incarnation. The purpose of the society w as 

explained in a Latin pam phlet entitled D e u n io n e ecc lesia ru m  a c  

to tiu s C h ristia n ita tis so c ie ta tis co n g ressu  p ro q u a estio n ib u s a d  fid em  

o rd in em q u e ecclesiae sp ec ta n tib u s rite exp lo ra n dis a c p erp en d en d is . 

Participation w as to involve no surrender or com prom ise of any doc

trine or position held by any Church. D isagreem ents w ere to be 

studied and discussed not controversially, but in an effort for m utual 

understanding and appreciation.

The secretary of this conference, in a letter to Cardinal G as

pard (1852-1934), asked the prayers of the H oly Father for its 

success, and received a gracious reply.1 In M ay, 1919, delegates 

from the Conference called upon the H oly Father. A lthough they  

w ere kindly received, the delegates w ere informed that neither repre

sentatives of the Pope nor other Catholic m en could take part in  

the m eetings of the Conference precisely because it w as not based  

on a unity of faith and of rule.2

1 A A S , IX (1917), 61.

2  P erio d ica , X  (1922), 34; Bouscaren, T h e C an o n  L a w  D ig est (2 vols, and  

a supplement, M ilwaukee: Bruce, 1934-1941), I, 621.

M ore than likely this Conference w as the occasion for the H oly  

O ffice being asked, on July 4, 1919, “w hether the instructions of 

this Supreme Sacred Congregation, of Septem ber 16, 1864, regarding  

the participation of Catholics in a certain society founded in London  

to procure the unity of Christendom  are to be applied and obeyed 

by the faithful also in regard to their participation in m eetings or 

conferences of w hatever kind, public or private, called by non

58
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Catholics for the purpose of prom oting the union of all churches 

claim ing to be Christian.” The reply w as in the affirmative, and  

the letters of Septem ber 16, 1864, and September 8, 1865, w ere 

ordered to be republished in the A cta A p o sto lica e S ed is  A

In the year 1925 the Lutheran A rchbishop of Sw eden, D octor 

N athan Soderblom (1866-1931), convoked a general assem bly of 

all the Christian Churches to be held in Stockholm, A ugust 19-30, 

1925.3 4 In contrast to the W orld Conference on. Faith and O rder, 

this assembly w as to om it entirely all discussion of dogm atic ques

tions. It w as to deal w ith Christianity insofar as it established  

principles of m orality in the dom estic, social, political and inter

national spheres.

3  A A S , X I (1919), 309. The tw o letters in chronological order are re

printed in connection w ith this decree. Cf. A A S , X I (1919), 310-312 and 312- 

316.

4 D udon, “La Conférence Chrétienne de Stockholm ,” E tu d es, CLX XX V  

(1925), 641-657.

5 S. C. S. O ff., D ubium d e co n ven tib u s (q ua s d icu n t) a d p ro cu ra n d a m  o m 

n iu m  C h ristia n o ru m  u n ita tem , 8 iul. 1927.

*  A A S , X IX (1927), 278.

7 A A S , X X (1928), 5-16.

D esirous of obtaining the approval of the H oly Father, the m od

erators of this assem bly sent a representative to the V atican to ask  

Pius X I if he w ould appoint a pontifical delegate to the Conference. 

The visitor w as received courteously and kindly by the H oly Father, 

but no papal representative appeared in Stockholm .

Rome spoke again on the question of union-of-the-church m eet

ings w hen, on the occasion of a conference held at Lausanne in  

Sw itzerland, A ugust 3-21, 1927, the H oly O ffice w as asked “w hether 

Catholics are allowed to belong to or to favor conventions, m eetings, 

conferences, or associations of non-Catholics w hich have for their 

purpose to unite all those w ho call themselves Christians in one 

religious federation.” 5 The reply w as in the negative and the H oly  

O ffice stated that its decree of July 4, 1919, regarding the participa

tion of Catholics in the society “for the U nion of Christendom ” 

w as absolutely to be observed.6 7

O n January 10, 1928, Pius X I, in an encyclical letter, ‘'M o rta liu m  

a n im o s,” " confirmed the resolutions of the H oly O ffice of 1864,
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1865, 1919 and 1927 by absolutely forbidding Catholics to partici

pate in conferences w hich have for their purpose to unite all those  

w ho call them selves Christians in one religious federation. This 

letter is especially notew orthy for its clear diagnosis of the errors 

inherent in all attem pts at a union of the various Christian Churches- 

through com promise or syncretism of doctrine. It is pointed out 

that true Christian unity is a unity of faith and rule w hich can be 

had on this earth only through the incorporation of all m en into  

the M ystical Body of Christ, the Catholic Church.

This letter did not add anything new to the already existing  

ecclesiastical regulations concerning the participation of Catholics in 

doctrinal discussions w ith non-Catholics. The principles enunciated 

in it, though they are clearly and strikingly presented, are as old as 

the Church.

A r t i c l e  2. Th e  M a l in e s  Co n v e r s a t io n s

D uring the years 1921-1926 a series of five conferences on m at

ters of faith— the so-called “M alines Conversations”— took place 

under the sponsorship of prom inent m embers of the Catholic and  

A nglican Churches.8 The leading figure for the A nglicans w as 

Lord H alifax; 9 for the Catholics, Cardinal M ercier (1851-1926), 

the A rchbishop of M alines in Belgium. The Conversations w ere of 

a strictly private nature, carried on w ithin a select closed group in 

a private hom e.10 It w as only som e tim e after the close of the

8 D ecem ber 6, 7, 1921; M arch 14, 15, 1923; N ovem ber 7, 9, 1923; M ay 20, 

1925; O ctober 11, 1926.

8 Lord H alifax published four pam phlets during the course of the Conver

sations: A C a ll to  R eu nio n , F u rth er C o n sid era tio n s o n B eh a lf o f R eu nio n , C a th 

o lic R eu n io n , N o tes o n  th e C o n versa tio n s a t M a lin es (London: A . R. M ow bray  

& Co., Ltd., 1922, 1923, 1926, 1928).

10 “Celles-ci, de la prem ière a la dernière, furent privées: c ’etaient des 

co n versa tio n s dans un salon privé. . . .

“N os rencontres furent donc des conversations privées; elles n ’engageaient 

que notre responsabilité personelle.”— M ercier, L es “ C o n versa tio n s d e M a lin es,”  

Lettre a son cierge, le 18 janvier 1924. The original of this letter is found in  

D o cu m en ts o n C h ristia n  U n ity , 1 9 2 0 -1 9 2 4 (edited by G eorge K ennedy A llen Bell, 

London; O xford U niversity Press, 1924), pp. 349-365. A n English translation  

is found in Frere ’s R eco llec tio n s o f M a lin es (London: Centenary Press, 1935), 

pp. 90-109.
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Conversations, contrary to the w ishes of the Catholic authorities, 

that their proceedings w ere published by Lord H alifax.11

1 3 T h e C o n versa tio n s a t M a lin es (London: O xford U niversity Press, 1927  

[French and English edition], 1030 [English edition]).

3 2  P erio d ica , X V II (1928), 13.

13 “Cooperation w ith N on-Catholics, Canonical Legislation,” T h eo lo g ica l 

S tud ies , III (1942), 508.

34 G oyau, C a rd in a l M ercier (London: Longm ans, G reen & Co., Ltd., 1926), 

Preface, pp. V III-XV III; Laveille, A L ife o f C a rd in a l M ercier (translated by  

A rthur Livingstone, N ew Y ork: The Century Co., 1928), pp. 212-217; D ubly, 

T h e L ife o f C a rd in a l M ercier, P rim a te o f B elg iu m (translated from the French  

by H erbert W ilson,, London: Sands & Co., 1928), pp. 235-255. The contents, 

and even the very titles, of the pam phlets published by Lord H alifax furnish  

further proof of the above stated fact. Cf. note 8 of this Chapter.

35 Bolton, A C a th o lic M em oria l o f L o rd H a lifa x a n d C a rd in a l M ercier  

(London: W illiam s & N orgate, Ltd., 1935), p. 142.

The opinion of V erm eersch ( 1858-1936)12 and Bouscaren,13 

that these conferences w ere not m eant to effect or to pave the w ay  

for a union of the A nglican w ith the Catholic. Church, but m erely  

to m ake the w ay of conversion easier for individuals, does not seem  

to agree w ith the facts in the case. The literature on the subject, 

including statem ents m ade by Cardinal M ercier and Lord H alifax, 

points conclusively to the fact that the ultimate purpose of the 

Conversations w as to pave the w ay for union? 1 Such an idea seem s 

in itself very laudable, since it can safely be presum ed that Cardinal 

M ercier w ould only have sought a union of the Churches in the 

true Catholic sense.

The Cardinal presided at the first four conferences, and after 

his death, the new archbishop, V an Roey, w ho had assisted at the 

previous Conversations as the Cardinal’s vicar general, presided at 

the fifth. O n January 25, 1928, approximately a year and a half 

after the last Conversation, \7an Roey m ade it clear that he did not 

see any possibility of continuing the Conversations? 3 Just a few  

days previous to this, on January 21, 1928, the O sserva to re R o m a n o  

had carried this announcem ent: “W e can say again w ith absolute 

assurance that the resum ption of the Conversations w ould certainly  

not have the consent or encouragem ent of the H oly Father.” It w as 

further stated that the Conversations had been a strictly private  

venture undertaken w ithout any m andate from the H oly See.
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W hile it is certain that Rome never officially approved of the 

Conversations and actually frow ned upon them  p o st ja c tum , it never

theless seems logical to conjecture w ith V erm eersch 16 that Cardinal 

M ercier w ould never have favored the undertaking unless it had  

been at least tacitly permitted by the H oly See. N o other conclusion  

is possible if one is to believe the Cardinal w hen he w rites that his 

efforts have been blessed and encouraged by the H oly See although  

he has not acted as her official representative.17 Bishop Frerc, one 

of the non-Catholic participants, states that Cardinal M ercier kept 

Rome inform ed concerning the Conversations. H e reports that 

after the first Conversation the Cardinal w rote that he had reason  

to believe that the Conversations w ere being follow ed w ith approval 

in Rome and that their continuance w ould be w ell-regarded. H e 

further states that after the second Conversation the Cardinal re

ported to Rome on the subject of the Conversations and received a 

very encouraging reply.18

From  a canonical point of view there is little to be said concern

ing these Conversations. Certainly the official sanction of the H oly  

See w ould have been necessary if the Conversations had been directed  

tow ard an im mediate union of the Churches. Such w as not the case, 

how ever. The entire m ovem ent w as m erely an attem pt on the 

part of private individuals to remove som e of the obstacles w hich  

blocked the road to union. The idea seem s to have been good in 

itself, but it w as the judgm ent of the H oly See that it did not w ork  

out in practice. W hether this judgm ent w as m otivated by extrinsic 

circum stances, by the erroneous notions of som e of the participants, 

or by other causes, it is difficult to say.

It m ay be significant that the statements of V an Roey and the 

O sserva to re R o m a n o came out w ithin a fortnight after Pius X I 

published his encyclical letter on Christian U nity. V erm eersch seem s

1 6  P erio d ica , X V II (1928), 13.

17 “N os échanges d ’idées ne furent donc pas des ‘négociations.’ Pour négocier, 

il faut être porteur d ’un m andat et, ni de part ni d ’autre, nous n ’avions de 

m andat. A ussi bien, en ce qui nous concerne, n ’en avions-nous pas sollicité: 

il nous suffisait de savoir que nous m archions d ’accord avec l’A utorité 

suprem e, bénis et encouragés par Elle.”— L es “ C o n versa tio n s d e M a lin es”—  

D o cum en ts o n C hristian U n ity , 1 9 2 0 -1 9 2 4 , p. 353.

1 8  R eco llectio n s o f M a lin es, pp. 31, 35.
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to look upon this sequence of events as purely coincidental.10 Cer

tainly it w ould be difficult to prove that these statements w hich  

brought an end to the Conversations w ere p o st h o c erg o p ro p ter h o c , 

especially since there w ere other m ovem ents afoot at the tim e against 

w hich the encyclical letter w as obviously directed.

™  P eriod ica , X V II (1928), 13.
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CHA PTER V II

TH E LEGISLATION O F THE CO DE

Canon 1325, § 3. Caveant catholici ne disputationes vel 

collationes, publicas praesertim , cum  acatholicis habe

ant, sine venia Sanctae Sedis aut, si casus urgeat, loci 

O rdinarii.

A r t ic l e  1. Th e  R e l a t io n  B e t w e e n  t h e  P r o n o u n c e m e n t s  o f  

t h e  H o l y  Se e  a n d  C a n o n  1325, § 3

Th e  pronouncem ents of the H oly See discussed in the two pre

vious Chapters sim ply state in explicit term s regulations w hich flow  

from  the natural law and from  the constitutional law  of the Church. 

The principles expressed in these pronouncem ents do not bring into  

being any purely ecclesiastical legislation. They w ere in force be

fore the pronouncem ents w ere m ade and they are still in force today. 

A t the time of their publication these pronouncem ents w ere im por

tant because they put a stop to m ovements w hich in the m ind of 

the H oly See constituted serious threats to the preservation and  

extension of the true faith of Christ. They are im portant today 

because they serve to keep the faithful on guard against the errors 

denounced in them , errors w hich are still prevalent in the m odern  

w orld.

In these pronouncem ents are affirmed the general prohibitions 

w hereby participation in certain types of discussions w ith non

Catholics are forbidden to all Catholics. It is im portant to notice, 

how ever, that the decision as to w hether or not any particular dis

cussion, other than those expressly m entioned, falls under these 

prohibitions is left (if one prescinds from the necessity of a canonical 

m ission) to the judgm ent of the individual Catholics concerned.

If it is m aintained that discussions other than form al disputa

tions on m atters of faith w ith non-Catholics are com prehended 

w ithin the object of canon 1325, § 3, then it follows that a new  

regulation, one not contained in the pronouncements of the H oly  

See, is brought into being, for in such a hypothesis the decision as 

to the lawfulness or unlaw fulness of every particular such discussion  

w ould be reserved to the H oly See or, in urgent cases, to the local 

ordinary.

A r t i c l e  2. Th e  F o r c e  o f  C a n o n  1325, § 3

The purpose of this article is to decide w hether or not formal 

discussions between Catholics and non-Catholics other than oral 

debates are affected by the legislation of the canon 1325, § 3. This 

decision w ill rest entirely upon the signification of the w ords, “ d isp u 

ta tio n es ve l co lla tio n es.”

There are reasons for m aintaining that the tw o w ords denote 

one and the sam e thing, nam ely, disputations strictly so-called, or, 

in other w ords, prearranged, oral, form al debates.1 First of all, in  

the footnotes of his edition of the Code, Cardinal G asparri cites only  

decrees w hich treat of disputations.2 M oreover, in these docum ents 

the w ords “ co llo q u ia ,” “d isp u ta tio n es“ co lla tio nes ,” “ co n feren tiae”  

and “ co n g ressu s” are used interchangeably to signify discussions 

of an argum entative character, disputations strictly so-called. In  

comm enting on the text m ost of the authors state that the law  com 

prehends only formal disputations.3 These authors discuss the 

m orality of m eetings other than form al disputations, but they do  

not consider such m eetings as com prehended by the law of canon

1 The proponents of this opinion assert that canon 1325, § 3, is but a re

statem ent of the old law concerning discussions w ith non-Catholics as found in  

the decrees of the Sacred Congregation for the Propagation of the Faith and  

the H oly O ffice. These decrees treat only of disputations. This is evident from  

the general tenor of the decrees them selves and from the historical events w hich  

w ere taking place at the tim e of their prom ulgation.

2  F o n tes, nn. 4428, 4457, 4467. For the text of these decrees see footnotes 

19, 20, 21, of Chapter III. Cf. pp. 26-27.

3 A yrinhac, A d m inis tra tive L eg isla tio n , n. 165  ; D e M eester, C o m p en d iu m , 

n. 1284; Coronata, In stitu tio n es, η. 912; W ernz-V idal, Iu s C a n o n icu m , Tom . 

IV , η. 619; V erm eersch, T h eo lo g ia e M o ra lis P rin cip ia , Tom . II, n. 52; Beste, 

In tro d u c tio in C o d icem (Collegeville: St. John ’s A bbey Press, 1938), p. 646; 

G enicot, In stitu tio n es T h eo lo g ia e M o ra lis (ed. 10 [3 post Codicem luris Can

onici] quam recognovit I. Salsm an, 2 vols., Bruxellis: A lb. D ewit, 1922), I, 

η. 201.

64
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1 3 2 5 , § 3 . Finally, though since 1918 conferences on religious m at

ters (as opposed to disputations) have been m ore num cmus than 

form al disputations, no official statement has been m ade as to the 

bearing of canon 1325, § 3, on these conferences, nor have their 

critics attacked them on the grounds that they could not be entered 

into w ithout the perm ission required by this canon.

There are those, how ever, w ho m aintain that the w ords “ d isp u 

ta tio n es” and “ co lla tio n es” denote truly different ideas. .A ccording 

to their interpretation “ co lla tio” designates any formal discussion be

tween Catholics and non-Catholics on m atters of faith other than a 

formal disputation,4 e . g ., union-of-the-church m eetings, round-table 

discussions, parliaments of religion, etc. A num ber of argum ents 

can be brought forth in favor of this opinion. First, the w ords 

“ d isp u ta tio n es” and “ co lla tio n es ” in their ordinary usage denote 

tw o distinctly different ideas. Secondly, if only formal disputations 

are the object of the law , it w as a useless and unnecessary gesture 

to employ the two w ords. Thirdly, the particle “ ve l” is sufficiently  

strong to be considered as truly disjunctive. The particle “ a u t” is 

not used because, although the ideas expressed by the tw o w ords 

are different, they are not contradictory, nor are they opposed to  

each other in the text of the law .

4 “These w ords include both disputations or debates, and friendly m eetings 

or conferences w hich aim at agreem ent or accord.”— Bouscaren, "Cooperation  

w ith N on-Catholics, Canonical Legislation,” T h eo lo g ica l S tu d ies , III (1942), S04.

“Besides debates, the canon forbids conferences— apparently that type of 

m eeting in w hich the representative of each denom ination propounds and ex

plains his creed w ithout directly aim ing at a refutation of the others.”— Con

nell, “Catholics and ‘Interfaith ’ G roups,” T h e E cclesiastica l R eview , CV (1942), 

342.

“These conferences include round-table discussions, union-of-the-church 

m eetings, open forums, public debates.”— M cVann, T h e C an o n L a w  o n S erm o n  

P reach in g (N ew Y ork: The Paulist Press, 1940), p. 157.

“ . . . conferences— including the so-called parliam ents of religion. . . .”—  

A ugustine, A C o m m en ta ry o n th e N ew C o d e o j C a n on L a w (8 vols., V ol. V I, 

3. ed., St. Louis: B. H erder Book Co., 1931), V I, 335.

“A ddit vero canon: vel collationes, tanquam am icabilia colloquia.”— Blat, 

C o m m en ta rium , Lib. Ill2 , n. 199.

A lthough the argum ents in favor of this latter opinion m ay suf;

y

y 
y ή
S 
y.
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fice to m ake it intrinsically probable;' the form er opinion— according  

to w hich only form al disputations are affected by the law— seem s to  

be the m ore tenable one. It fits in m ore harmoniously w ith the 

history of the question up to 1918, and since it. too. is certainly  

probable, both intrinsically and extrinsically,” it is to be preferred  

to the latter opinion because of the provision of canon 6, 4°  J M ore

over, once the probability of the form er opinion is adm itted, the 

latter opinion is excluded by virtue of canon 15?

It m ay, perhaps, be argued that disputations belong to the dim  

historic past, and that the problem w hich confronts the Church in 

the twentieth century concerns conferences and m eetings other than  

disputations. The truth of this assertion is readily granted, but 

w hile it m ay be used as an argum ent to show that the present law  

is outm oded or incom plete, yet it cannot be used to interpret the 

law as dealing equally w ith this m odern problem w ’ithout doing  

violence to the accepted rules of interpretation.

Since the conclusion (hat the object of the law is restricted to  

disputations strictly so-called has been accepted only sa lvo m elio ri 

iu d icio , it w ill not be out of place to discuss the type of conference  

w hich w ould be forbidden if the w ord “ co lla tio n es” did refer to 

m eetings other than disputations.

G ranted that the w ord “ co lla tio n es ” denotes conferences or m eet

ings as opposed to disputations strictly so-called, the next question  

is, to w hat type, or types, of conferences does the law refer? If one 

w ere to consider the text sim ply as it stands, then it w ould follow  

that each and every public conference betw een Catholics and non

Catholics is com prehended, regardless of its end, object, or circum -

5 These argum ents, based on an abstract consideration of the w ords ‘'d isp u 

ta tion es” and “ co lla tio n es,” lose a great deal of their force w hen these w ords 

are considered in the light of their past canonical usage.

fi Bouscaren and A ugustine are the only tw o authors w ho in treating the 

subject ex p ro fesso explicitly favor the latter opinion.

7 “In dubio num aliquod canonum praescriptum cum veteri jure discrepet, a 

veteri iure non est recendendum .”

8 “Leges, etiam irritantes et inhabilitantes, in dubio iuris non urgent;— ” 

It is not m aintained that canon 1325, § 3, is a lex irr ita ns or a lex in h ab ilita n s . 

A lthough leg es irr ita n tes and leg es in h a b ilita n tes are pointed to w ith special 

em phasis in canon 15, it is clear that the canon refers to a ll laws.
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stances. For example, to give an extrem e case, a public discussion  

on the m erits of transportation by air w ould be com prehended by  

the law. ;

H owever, the w ords of ecclesiastical laws are to be understood  

according to their proper signification as considered in the text a n d  

co n text? Therefore, since this entire part of the Code is concerned 

w ith the ecclesiastical m a g isteriu m , it m ust be concluded that only  

those conferences are com prehended by the law in w hich m atters  

of faith are discussed.9 10

9 Canon 18. t

10 Cf. su p ra , p. 32.

It has been said of formal disputations that they are in them 

selves licit. The m orality of any particular form al disputation is to 

be determ ined by a consideration of its circumstances. Can the 

sam e thing be said of conferences on m atters of faith? A re they, all 

of them , in them selves licit? The answer is decidedly in the nega

tive. Conferences (1) w hich aim at union on the basis of a lowest 

com m on denom inator, or (2) w hich try to imbue their participants 

w ith a respect for the diverse religious beliefs of others, can never be 

licit. They m ay be said to be on a par w ith dubitative disputations 

inasmuch as they are absolutely forbidden at all times regardless of 

circum stances.

O n the other hand, it is possible to envisage (3) a formal dis

cussion between Catholics and non-Catholics from  w hich the above 

ends have been excluded and in w hich the primary purpose is to ?

foster personal tolerance, or better still, a spirit of Christian charity. 

G ranted that the ends of such conferences are good, their m orality  

w ill be determ ined by a consideration of the circumstances in each  

particular case. This sam e conclusion w ill be true w ith regard to 

conferences (4) in w hich the im mediate purpose is to bring one or 

m ore non-Catholics into the true Church of Christ, or (5) in w hich  

the participants are concerned w ith m oral, social, or civic issues.

A s regards this last type of conference, it m ust be rem em bered that !

it is com prehended w ithin the law  only w hen it includes discussions 

on m atters of faith.

If all and only such conferences as described above are compre

hended by canon 1325, § 3, then the object and purpose of the
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law m ay be sum m ed up as follows: since it is frequently difficult 

to decide to w hich of the five types a particular conference belongs, 

and since it is still m ore difficult, once it is granted that the con

ference in question is not to be classed am ong the first tw o groups, 

to decide w hether or not the circumstances are of such a nature as 

to give rise to a w ell-founded hope that the conference w ill be bene

ficial to the Church, the H oly See has reserved to itself the decision  

as to the law fulness or unlawfulness of participating in these con

ferences in every case.

In this hypothesis the entire law w ould read as follow s: all 

Catholics, including O rientals, are forbidden to participate in pre

arranged form al discussions on m atters of faith w ith heretics, schis

m atics, apostates, Jew s or infidels unless they have previously re

ceived perm ission to do so from  the H oly O ffice or, in urgent cases, 

from the ordinary of the place w here the discussion is to be held. 

The law ceases to bind if, in a given case, even the ordinary of the 

place cannot be reached.11

A r t i c l e  3. Th e  N e c e s s i t y  o f  a  Ca n o n ic a l  M i s s io n

A s has been stated above, the opinion according to w hich only  

form al disputations strictly so-called are affected by canon 1325, § 3, 

seem s to present the m ore tenable interpretation. W ith the accept

ance of this opinion, another question arises. Is Catholic participa

tion in these conferences conditioned upon purely ecclesiastical regu

lations, or is the lawful or unlawful character of it to be determ ined  

solely according to the principles of the natural law?

In the discussion concerning disputations it w as stated and ex

plained at som e length that no Catholic m ay undertake a public  

exposition or defense of the truths of faith unless he has first re

ceived a canonical m ission from the local ordinary or from the 

H oly See.13 This same provision seems to apply here w ith the result 

that no Catholic m ay participate in a public conference or m eeting  

in w hich m atters of faith are discussed unless he has the perm is-*

11 For a com plete treatm ent of the points m entioned in this paragraph ci. 

su p ra , pp. 31-43, w here they are considered at length in the discussion of dispu

tations.

12 Cf. su p ra , pp. 39-40.
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sion of at least the local ordinary. The final decision, therefore, as 

to the lawful or unlawful character of these conferences lies w ith, 

the local ordinary, w ho is to be guided in his judgm ent by the prin

ciples of the natural law and the norm s enacted by the H oly See. 

If it should be m aintained that the right to participate in these 

conferences is contained in the canonical m ission to preach. 1 : still 

the ordinary m ay very easily, and licitly, restrict this right, for even 

a pastor, w ho obtains a canonical m ission to preach by reason of his 

office, can only p er sc , exercise this prerogative at stated times and  

under certain specified conditions.11

Finally, if it is the prudent judgm ent of the ordinary that cer

tain types of discussions or conferences w ith non-Catholics, no  

m atter w hat the nature of the subject-m atter or circum stances be, 

constitute a danger to the faith or m orals of his subjects, he can 

legislate as he sees fit concerning Catholic participation in these 

conferences.15

By analogy w ith canon 1397, § 5, w hich treats of the prohibition  

of books,16 it can be seen that cases could arise w herein the local 

ordinary w ould be obliged to seek a pronouncement from the H oly 

See. These are: first, if the issues involved in a particular confer

ence are of so subtle a nature that they m erit the consideration of 

the supreme authority; secondly, if the local ordinary prudently  

foresees that his prohibition against participation in a particular 

conference m ay be disregarded unless it is supported by the H oly  

See; thirdly, if a particular conference deserving of condem nation 

constitutes a problem in m ore than one diocese and it is prudently  

foreseen that even the joint or com m on action of the ordinaries of 

the dioceses involved m ay not be sufficient to bring about an effective 

condemnation.

is Canons 1337-1348.

34 Canon 1344.

15 Canon 336, § 2.

16 “Libros qui subtilius examen exigant vel de quibus ad salutarem effectum  

consequendum supremae auctoritatis sententia requiri videatur, ad A postolicae  

Sedis iudicium O rdinarii deferant.”
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In  the follow ing paragraphs the w ord “conference” w ill be used  

to designate any discussion on m atters of faith between Catholics 

and non-Catholics other than a form al disputation.

1. The pronouncements m ade by the H oly See concerning these 

conferences are sim ply explicit declarations of provisions w hich flow  

from the natural law  and from the constitutional law  of the Church.

2. The principles contained in these pronouncements are as old  

as the Church itself. They contain no purely ecclesiastical regula

tions. The)' w ere in effect before the pronouncements them selves  

w ere m ade, and they are still in effect today.

3. A ccording to these pronouncem ents, Catholics are forbidden  

to participate in certain types of conferences w ith non-Catholics. 

The decision as to w hether or not this or that particular conference 

falls under the prohibition is left (if one prescinds from the neces

sity of a canonical m ission) to the judgm ent of the individual Catho

lics concerned.

4. If it is m aintained that these conferences are com prehended 

w ithin the object of canon 1325, § 3, then it follow s that a new  

regulation, one not contained in the pronouncem ents of the H oly  

See, is brought into being, for in such an hypothesis the decision as 

to the lawfulness or unlaw fulness of every particular conference 

w ould be reserved to the H oly See or, in urgent cases, to the local 

ordinary.

5. A lthough it is conceded that the opinion according to w hich  

these conferences are comprehended w ithin the object of canon 1325, 

§ 3, is intrinsically probable, nevertheless it is m aintained that the 

opinion according to w hich the w ords “ d isp u ta tio n es ve l co lla tio n es"  

refer only to disputations strictly so-called, since it too is intrinsi

cally probable, is to be accepted in virtue of canon 6, 4° and canon 15.

6. W ith the acceptance of this opinion it follow s that the deci

sion as to lawfulness or unlawfulness of particular conferences need  

not be sought from the H oly See. This decision, in ordinary cases, 

lies w ith the local ordinary, w ho alone (with the exception of the 

71
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Suprem e Pontiff) can grant the required canonical m ission w ithout 

w hich a Catholic is forbidden to publicly explain or defend the 

truths of faith.

7. Since it is the office of the local ordinary to safeguard the 

faith and m orals of his subjects, all discussions between Catholics 

and non-Catholics, no m atter w hat the topic or circum stances, are 

subject to his supervision.
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